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COURT  RULES. 


SX7PBEME  OOUfiT  OF  ALABAMA. 


Bnle  of  Chancery  Practice. 

It  is  ordered  by  the  conrt  that  rule  4  of 
Chancery  Practice  be  amended  so  as  to  read 
as  follows: 

4.  WHEN  REaiSTER  GRANTS  ORDERS. 
Decrees  and  orders  may  be  applied  for  be- 
fore the  register  every  Monday.  This  rule 
shall  not  apply  to  orders  for  the  Issuing  of 
writs  of  ne  exeat  and  equitable  attachments, 


and  for  the  sale  of  personal  property  levied 
on,  In  granting  which,  registers  shall  not 
be  restricted  to  Mondays.  If  the  register 
should  not  get  through  with  the  business  be- 
fore bim  on  any  rule  day,  he  may  continue 
his  sittings  from  day  to  day  until  such  busi- 
ness is  disposed  of. 

This  rule,  as  thus  amended  and  adopted 
on  December  9,  1890,  shall  go  into  effect 
on  January  1, 1891. 


SUPREME  C0T7BT  OF  FLOBIDA. 


It  is  hereby  ordered  that  rule  12  of  the 
roles  of  this  court  be,  and  Is  hereby,  abrogat- 
ed, and  that  rule  26,  adopted  January  28, 
1874,  be,  and  is  hereby,  amended  so  as  to 
read  as  follows: 

26.  When  a  cause  is  called  for  argument  at 
three  successive  terms,  and  upon  call  at  the 
third  term  neither  party  is  prepared  to  argue 
It,  it  shall  t>e  dismissed  at  the  cost  of  the  ap- 
pellant or  plaintiff  in  error,  or  the  Judgment 
of  the  court  below  affirmed,  in  the  discretion 
of  the  court  And  when  any  civil  cause  re- 
turnable to  a  term  prior  to  the  January  term, 
1894,  shall  not  be  submitted  on  brief  by  the 


appellant  or  plaintiff  in  error  within  one  hun- 
dred days  from  the  first  day  of  the  January 
term,  1894,  or  any  civil  cause  returnable  to 
such  or  any  future  term  shall  not  be  submit- 
ted within  ninety  days  from  the  return  day 
of  such  cause,  it  shall  be  dismissed,  on  mo- 
tion of  the  appellee  or  defendant  in  error, 
unless  good  cause  for  the  failure  to  submit 
be  shown:  provided,  however,  that  this 
clause  of  this  rule  shall  not  apply  to  any 
cause  in  which  a  memorandum  for  oral  argu- 
ment has  Iieen  filed  before  the  adoption  of 
this  rule. 

Adopted  January  13, 188^ 
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WESTERN  UNION  TEL.  OO.  ▼.  WILSON. 

(9apreme  Conrt  of  Florida.     Not.  8,  1893.) 

ThJEOBAFH  COMPAHIBS  —  ClPBBS  MssaAOB— Dax- 
AOE8. 

The  follow!  ns  rule,  formulated  in  Had- 
lej  T.  Bazendale,  9  Bxch.  341:  "Where  two 
parties  hare  made  a  contractj  which  one  of 
them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  either  such  as  may  fairly 
and  substantially  be  considered  as  arising  nat- 
urally, i.  e.  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at 
the  time  they  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it,"— held  to  be 
applicable  to  the  contracts  of  telegraph  com- 
panies for  the  transmission  and  delivery  of  tele- 
graphic messages,  and,  consequently,  that,  for 
its  oreach  of  a  contract  to  transmit  or  deliver 
an  unexplained  cipher  or  otherwise  unintelli- 
gible message,  such  company  is  liable  only  for 
nominal  damages,  or  at  most  for  the  snm  paid 
it  for  the  transmission  and  delivery  thereof. 
Telegraph  Co.  v.  Hyer,  22  Fla.  637,  1  South. 
J2d,  overruled.  Mabry,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  clrciUt  court,  Escambia  coun- 
t}-;  Jamefl  F.  McClellan,  Judge. 

Action  by  Charles  M.  Wilson  against  the 
Western  Union  Telegraph  Company  for  a 
failure  to  transmit  and  deliver  a  message. 
Plaintiff  bad  Judgment,  and  defendant  ap- 
peals.   Reversed. 

Mallory  &  Maxwell,  for  appellant  John 
O.  Avery,  for  appellee. 

TAYLOR,  .T.  The  appellee  sued  the  ap- 
pellant In  the  circuit  court  of  Escambia 
county.  In  case,  for  damages  tor  its  failure 
to  transmit  and  deliver  a  telegraphic  mes- 
sage in  cipher.  The  suit  resulted  in  a  Indg- 
ment  for  the  plaintiff  in  the  sum  of  IC88.88, 
and  therefrom  the  defendant  telegraph  com- 
pany appeals. 

The  declaration  alleges  as  follows:  "That 
the  Western  Union  Telegraph  Company,  a 
corporation,  the  defendant,  on  the  12tb  day 
of  December,  1887,  was  engaged  in  the  busi- 
ness of  transmuting  telegraphic  messages 
between  Pensacola,  Fla.,  and  New  York,  in 
the  state  of  New  York,  and  in  the  delivery 
thereof  to  other  cable  and  telegraph  com- 
panies for  transmission  to  Liverpool,  Eng- 
land, where  the  said  plaintiff  bad  a  regular 
T.1480.no.l — 1 


mercliant  broker  or  agent,  to  wit,  one  A. 
Dobell,  through  whom  the  plaintiff  negoti- 
ated, by  means  of  such  messages,  the  sale  in 
Europe  of  cargoes  of  lumber  and  timber,  the 
plaintiff  being  then  and  there  a  timber  aad 
lumber  merchant  at  the  dty  of  Pensacola. 
That  on  said  day  the  plaintiff  delivered  to 
the  defendant,  and  the  defendant  received 
from  him  at  its  office  in  the  city  of  Pensa- 
cola, and  undertook  to  transmit  and  cause 
to  be  transmitted,  and  It  was  its  duty  to 
transmit  and  cause  to  be  transmitted,  to  the 
said  A.  Dobell,  the  following  cipher  message: 
'Dobell,  Liverpool:  Gladfulness— shipment— 
rosa  —  bonheiur  —  luclform  —  banewort  — 
margin,'— which  the  said  Dobell  would  have 
imderstood,  and  the  plaintiff  intended  to  be 
an  offer  of  a  cargo  of  lumber  and  timber 
from  said  port  of  Pensacola  for  sale  through 
the  said  Dobell  in  Europe,  and  the  said  Do- 
bell would  have  sold  the  same  for  the  plain- 
tiff on  the  terms  of  said  offer  at  a  profit  to 
the  plaintiff  of  twelve  hundred  dollars,  but 
the  defendant  failed  and  neglected  to  send 
the  said  message.  In  violation  of  its  duty 
to  the  plaintiff,  and  to  the  plaintiff's  loss  of 
$1,200,"  and  therefore  he  sues,  etc. 

At  the  trial  the  plaintiff,  over  the  defend- 
ant's objection,  was  permitted  to  testify,  in 
establishment  of  the  damages  claimed,  that 
he  had  to  sell  his  cargo  of  lumber  In  Europe 
upon  the  market  for  the  best  price  he  could 
get,  which  was  62  shillings  a  load,  and 
which  amounted  to  $630.84  less  than  the 
price  at  which  he  offered  same  for  sale  in 
the  message  failed  to  be  sent.  The  over- 
ruled objection  of  the  defendant  to  this  testi- 
mony was  that  the  damage  sought  to  be  shown 
thereby  was  too  remote,  and  was  not  In  the 
contemplation  of  the  parties  at  the  time  of 
the  alleged  making  of  the  contract  for  the 
transmission  of  said  message.  To  this  rul- 
ing the  defendant  excepted,  and  It  Is  assigned 
as  error.  The  question  presented  Is,  what  Is 
the  propw  measure  of  damages  to  be  re- 
covered of  a  telegraph  company  holding  it- 
self oat  to  the  service  of  the  public,  for  hire, 
as  the  transmitter  of  messages  by  electricity, 
upon  Its  failure  to  transmit  or  deliver  a  mes- 
sage VTrltten  In  cipher,  or  In  language  un- 
intelligible except  to  those  having  a  key  to 
Its  hidden  meaning.    As  this  question  has 
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heretofore  been  passed  upon  by  this 
court  contrary  to  the  views  we  find  It  Im- 
possible to  become  divested  of,  and,  as  we 
think,  contrary  to  the  great  weight  of  the 
well-reasoned  adjudications  both  in  this 
country  and  in  England,  we  taJ^e  it  up  with 
diffidence  that  finds  no  palliative  in  the  fact 
that  the  decision  heretofore  was  by  a  di- 
vided court  Telegraph  Co.  v.  Hyer,  22  Pla. 
637,  1  South.  129.  In  that  case  the  majority 
of  the  court,  while  approving  the  following 
well-established  rule  first  focmulated  in 
reference  to  carriers  of  goods  in  the  cause 
celebre  of  Hadley  ▼.  Baxendale,  9  Exch. 
341:  "Where  two  parties  have  made  a  con- 
tract, which  one  of  them  has  broken,  the 
damage  which  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract 
should  be  either  such  as  may  fairly  and  sub- 
stantially be  considered  as  arising  naturally, 
L  e.  according  to  the  usual  coxuise  of  things, 
from  such  breach  of  contract  Itself,  or  such 
as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the 
:  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it,"— hold  that  it  has 
no  applicability  to  the  contracts  of  telegraph 
companies  for  the  transmission  of  messages, 
and  that  such  companies  may  be  Justly  con- 
.sidered  and  treated  as  standing  alone,— a 
system  imto  Itself.  The  reasoning  leading 
to  this  conclusion  is  as  follows:  "The  com- 
mon carrier  charges  difFerrait  rates  of  freight 
for  different  articles,  according  to  their  bulk 
and  value,  and  their  respective  risks  of 
transportation,  and  provides  different  meth- 
ods for  the  transportation  of  each.  It  is  not 
shown  here  that  the  defendant  company 
bad  any  scale  of  prices  which  were  higher 
or  lower,  as  the  Importance  of  the  dispatch 
was  great  or  small.  It  cannot  be  said,  then, 
that  for  this  reason  the  operator  should  be 
informed  of  its  Importance  when  it  made 
no  difference  in  the  charge  of  transmission. 
It  is  not  shown  that,  if  its  importance  had 
been  disclosed  to  the  operator,  he  was  re- 
quired by  the  rules  of  the  company  to  send 
the  message  out  of  the  order  in  which  it 
came  to  the  ofilce,  with  reference  to  other 
messages  awaiting  transmission;  that  he 
was  to  use  any  extra  degree  of  skill,  any 
different  method  or  agency  for  sending  it, 
from  the  time,  the  skill  used,  the  agencies 
employed,  or  the  compensation  demanded 
for  sending  an  unimportant  dispatch,  or  that 
it  would  aid  the  operator  in  Its  transmission. 
For  what  reason,  then,  could  he  demand  In- 
formation that  was  In  no  way  whatever  to 
affect  his  manner  of  action,  or  Impose  on 
him  any  additional  obligation?  It  could 
only  operate  on  him  persuasively  to  perform 
a  duty  for  which  he  had  been  paid  the  price 
he  demanded,  which,  In  consideration  thereof, 
he  had  agreed  to  perform,  and  which  the 
law,  in  consideration  of  his  promise,  and  the 
reception  of  the  consideration  therefor,  had 
already  enjoined  on  him."  The  answer  to 
all  this  is  that  the  same  argument  is  equally 


applicable  as  a  reason  why  the  rule  in  Had- 
ley V.  Bazendale  should  not  apply  to  carriers 
of  goods  for  hire.  The  carrier  of  goods.  In 
contracting  to  carry  and  deliver,  deals  with 
the  tangible.  When  he  contracts,  he  has  in 
his  mind's  eye,  from  the  visible,  tangible 
subject  of  his  contract,  what  will  be  the 
probable  damage  resulting  directly  from  a 
breach  of  it  on  his  part,  and  so  has  the 
other  paity  to  the  contract  with  the  carrior. 
Therefore,  the  damage  likely  to  flow  from 
a  breach  by  the  carrier  can  properly  be  said 
to  enter  mutually  into  the  contemplation  of 
both  parties  to  the  contract,  and  it  Is  this 
mutuality  in  the  contemplation  of  both  parties 
to  the  contract  of  the  results  that  will  be 
likely  to  flow  directly  from  its  breach  that 
really  furnishes  that  equitable  feature  of  the 
rule  that  the  damages  thus  mutoally  contem- 
ploted  arc  in  fact  the  damages  that  the  law 
will  impose  for  the  breach.  Why?  Because, 
in  the  eye  of  the  law,  the  parties  having 
mutually  contemplated  such  damages  In  go- 
ing Into  such  contract,  those  damages  can 
alone  be  inferred  as  having  entered  into  their 
contract  as  a  silent  element  thereof.  The  rule 
in  Hadley  v.  Baxendale  is  applicable  alone  to 
breaches  of  contract,  and  formulates  con- 
cisely the  measure  of  damages  for  the  breach 
of  thode  conti'acts  that  do  not  within  them- 
selves. In  express  terms,  fix  the  penalty  to 
follow  theh:  breach.  In  other  words,  this 
rule  does  nothing  more  than  to  give  ex- 
pression to  that  part  of  the  contract  which, 
in  the  ^e  of  the  law,  has  been  mutually 
agreed  upon  between  the  parties,  but  con- 
cerning which  their  contract  itself  Is  silent. 
This  essential  leading  feature  of  the  rule,  we 
think,  was  wholly  lost  sight  of  In  the  discus- 
sion of  the  question  in  Telegraph  Oo.  v.  Hyer, 
supra,  1.  e.  that  the  damages  provided  for  un- 
der the  rule  arise  ex  contractn,  and  that,  un- 
less there  is  mutuality  in  all  the  essential  ele- 
ments that  enter  into  or  grow  out  of  the 
contract,  the  whole  fabric  becomes  imilateral, 
and  abhorrent  in  the  eyes  of  the  law.  The 
assertion,  as  a  rule  of  law,  that  one  party  to 
a  contract  shall  alone  have  knowledge  that 
a  breach  of  that  contract  will  directly  re- 
sult in  the  loss  of  thousands  of  dollars,  and 
that  upon  such  breach  he  can  recover  of  the 
other  party  to  the  contract  all  of  such,  to 
him,  unforeseen,  unexpected,  uncontemplated, 
nonconsented-to  damages,  seems  to  us  to 
be  a  complete  upheaval  of  all  the  old  land- 
marks in  reference  to  damages  upon  broken 
contracts,  and  the  establishment  of  a  new 
rule,  that  is  neither  fair.  Just,  nor  equitable, 
and  which,  If  It  is  to  be  applied  to  the  broken 
contracts  of  telegraph  companies,  must  also, 
according  to  every  principle  of  consistency, 
be  applied,  under  like  conditions,  to  every 
violated  contract  where  individuals  are  the 
contracting  parties.  The  argument  in  Tele- 
graph Co.  V.  Hyer,  supra,  that  It  was  not 
shown  that  the  telegraph  company  would 
have  charged  more,  or  used  more  dispatch, 
or  taken  more  care,  or  been  aided  in  any 
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way  In  the  performance  of  its  duty,  if  tt  tiad 
been  informed  of  the  contents  or  purport  of 
the  message  contracted  to  be  sent  la  that 
case,  is  entirely  foreign  to  the  question.  In 
arriving  at  the  rule  of  law  as  to  the  damage 
ttiat  parties  to  contracts  are  entitled  to,  as 
matter  of  legal,  right,  upon  breach  thereof, 
a  consideration  of  anything  that  might  or 
might  not  in  fact  have  prevented  the  wrong- 
ful breach  has  nothing  to  do  with  the  sub- 
ject whatever.  But  we  are  to  look  to  and 
consider  the  mutual  rights  of  the  parties 
from  the  inception  of  the  oontractoal  rela- 
tions between  them,  down  through  the  con- 
tract itself,  to  the  breach  complained  of. 
One  of  the  primary  rights  that  each  party 
has,  who  Is  about  to  enter  into  a  contract 
with  another,  a  breach  of  which  may  result 
In  damage,  is  to  be  so  situated  that  he  may 
foresee  what  direct,  probable  results  will 
reasonably,  and  In  the  usual  course  of 
events,  follow  bad  faith,  neglect,  or  other 
breach  upon  bis  part  Why?  Not  that  it 
will  or  will  not  in  fact  deter  him  from  being 
delinqaent,  but  that  he  may,  if  he  will,  so 
act  as  to  guard  against  and  avoid,  for  his 
own  benefit,  the  foreseen,  calamitous  conse- 
quence, or  that  he  may,  if  he  does  not,  t>e 
held  to  have  knowingly  and  willingly  sul>- 
jected  himself  to  the  contemplated  ounse- 
qnences  of  his  wrpng,  that,  from  being  fore- 
seen and  contemplated,  the  law  will  imputa 
bis  consent  thereto. 

That  the  rule  formulated  In  Hadley  t.  Bax- 
endale,  supra.  Is  the  one  properly  ap- 
plicable to  the  contracts  of  telegraph  com- 
panies for  the  transmission  of  messages  has 
the  support  of  the  overwhelming  weight  of 
the  decided  cases,  not  only  as  to  the  numer- 
ical strength  of  the  decisions  concurring 
therein,  but  in  the  logical  soandness  of  the 
reasoning  upon  which  their  conclusions  rest, 
as  will  be  seen  from  the  following  authori- 
ties: Telegraph  Co.  v.  Hall,  124  U.  S.  444, 
8  Sup.  Ot  577;  Sanders  v.  Stuart,  1  C.  P. 
Diy.  326;  Behm  t.  Telegraph  Oa,  8  Blss.  131; 
White  y.  Telegraph  Co.,  14  Fed.  710;  Bald- 
win v.  Telegraph  Co.,  45  N.  Y.  744;  Tele- 
graph Co.  V.  Graham,  1  Colo.  230;  First 
Nat  Bank  v.  W.  17.  TeL  Co.,  30  Ohio  St  555; 
Candee  v.  Tel^^ph  Co.,  34  Wia  471;  Dan- 
iel T.  Telegraph  Co.,  61  Tex.  452;  Beaupre 
▼.  Telegraph  Co.,  21  Minn.  155;  True  v.  Tel- 
^n^ph  Co.,  60  He.  9;  Squire  v.  Telegraph 
Co.,  03  Mass.  232;  Telegraph  Co.  v.  Wenger, 
55  Fa.  St  262;  T^ler  v.  Telegraph  Co.,  60 
m.  421;  Tdegraph  Co.  v.  GUdersleve,  29  Md. 
232;  Telegraph  Co.  v.  Kirkpatrick,  76  Tex. 
217,  IS  S.  W.  70;  Cannon  v.  Telegraph  Co., 
100  N.  C.  300,  6  S.  B.  731;  Landsberger  T. 
Telegraph  Co.,  32  Barb.  530;  Manvllle  v. 
Telegraph  Co.,  37  Iowa,  214;  Telegraph  Co. 
▼.  EdsaD,  63  Tex.  668;  Hlbbard  T.  Telegraph 
Co.,  33  Wis.  658;  Tliompson  v.  Telegraph 
Co.,  64  Wis.  531,  25  N.  W.  789;  Abeles  y. 
Td^mph  Co.,  37  Mo.  App.  554;  Telegraph 
Co.  T.  Comwell,  2  Colo.  App.  491,  31  Pac. 
303;  3  Sutfa.  Oom.  298;  Wood,  Mayne^  Dam. 


40;  Thomp.  Elect  S!  311-316,  Indusiye;  Id.' 
§i  346,  358-^75,  inclusive.  Opposed  to  this 
array  of  authorities  are-  the  following  de- 
cisions by  divided  courts,  with  the  exception 
of  the  Georgia  and  Mississippi  cases:  Tel- 
egraph Co.  y.  Hyer,  supra;  Daughtery  y. 
Telegraph  Co.,  75  Ala.  168;  Id.,  89  Ala.  191, 
7  South.  660;  Telegraph  Co.  v.  Way,  83  Ala. 
542,  4  South.  844;  Telegraph  Co.  v.  Fatman, 
73  Ga.  285;  Alexander  v.  Telegraph  Co.,  66 
Miss.  161,  5  South.  397.  The  case  of  Tele- 
graph Co.  y.  Beynolds,  77  Ta.  173,  is  also 
cited  as  sostainlng  a  contrary  rule,  but  a 
careful  reading  of  that  case  will  disclose  the 
fact  that  the  contusions  reached  are  predi- 
cated upon  a  statutory  provision  In  their 
Code.  In  the  case  at  bar,  the  message  that 
it  is  alleged  the  defendant  company  failed  to 
send  was  in  cipher,  and  contained  nothing 
that  would  indicate  to  the  defoidant's  oper- 
ator whether  it  contained  a  criticism  upon 
the  "Horse  Fair"  painting  by  the  great  artist, 
Rosa  Bonheur,  named  in  the  message,  or 
whether  it  related  to  a  matter  of  dollars  and 
cents.  There  was  no  explanation  made  to  the 
operator  as  to  its  meaning  or  importance, 
except  that  the  plaintifT  said  that  the  word 
"gladfulness,"  in  the  message,  had  a  special 
meaning.  What  that  special  meaning  was, 
he  did  not  disclose.  Under  these  circum- 
stances, all  that  the  plaintiff  could  rightfully 
recover  for  the  defendant's  failure  to  send  or 
deliver  the  message  would  be  nominal  dam- 
ages, or,  at  most  the  sum  paid  by  him  as  the 
price  of  its  transmlssicm.  It  was  error, 
therefore,  for  the  court  to  admit  testimony 
as  to  the  damage  sustained  by  the  plointitr 
by  the  loss  of  sale  of  a  cargo  of  timber  con- 
sequent up<Hi  the  failure  to  forward  the  mes- 
sage. 

There  is  anotha-  feature  presented  in  the 
proofs,  aside  from  all  tliat  has  been  said  up- 
on the  rule  of  damages  In  such  cases,  that 
would  prevent  the  recovery  had  In  this  case. 
The  plaintiff  himself  testifies  that  he  re- 
ceived from  his  agent  Dobell,  in  Europe,  an 
offer  for  the  cargo  of  timber.  .  What  that 
offer  was,  is  nowhere  stated  or  shown.  Then 
he  says:  "I  decided  to  make  a  final  propo- 
sition, which  I  did  by  taking  the  message  to 
the  telegraph  office,  that  was  not  sent,  which 
message,  when  translated,  was  an  offer  by 
me  of  said  cargo  of  timber  for  sale  at  54 
shillings  i>er  load."  Then  he  says  that  he 
missed  the  sale  of  the  cargo  at  the  terms 
offered  by  him  in  his  message  in  consequence 
of  the  defendant's  failure  to  send  It  and  con- 
sequently had  to  sell  on  the  market  for  the 
best  price  he  could  get,  which  was  52  shil- 
lings per  load.  There  is  not  a  word  of  proof 
in  the  rec(»d  to  show  that  his  oBee  contained 
in  the  unsent  message  would  ever  have  been 
accepted,  or  that  he  could  ever  at  any  time 
have  sold  the  timber  at  the  price  at  whicdt 
he  so  offered  it,  or  tliat  It  could  ever  have 
been  sold  at  any  greater  price  than  the  Mie 
he  actually  received  for  same,  whether  his 
message  had  been  sent  or  not    Yet,  in  the 
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face  of  this  state  of  the  prooft,  damages 
baTe  been  allowed  to  tbe  plaintiff  eqnal  to 
the  difference  between  a  price  at  which  be 
simply  offered  his  timber  for  sale,  and  the 
price  actually  received  by  him  for  It,  with- 
out a  word  of  proof  to  show  whether  the 
higher  price  at  which  he  offered  it  for  sale 
could  ever  haye  been  obtained  for  it  or 
not 

The  appellee  contends  that  because  of  the 
decision  in  Telegraph  Co.  r.  Hyer,  supra, 
the  question  of  damages  cannot  be  consid- 
ered; that,  as  to  this  case,  it  Is  stare  decisis. 
This  doctrine,  as  we  imderstand  It,  is  prop- 
erly applicable  to  declsiwis  furnishing  rules 
of  property,  and  those  constmlng  statutes, 
and  to  those  passing  upon  the  yalldity  of 
contracts  in  which  investments  have  or  may 
have  been  made  upon  the  faith  of  the  adju- 
dication as  to  their  validity,  in  which  cases 
former  decisions  upon  the  same  questions 
will  be  adhered  to,  but  we  do  not  think  this 
case  falls  within  the  rule. 

In  reversing  the  former  ruling  of  the  court 
in  the  Hyer  Case,  we  do  not  interfere  with 
any  vested  right  acquired  upon  the  faith  of 
th^t  adjudication,  but  pass  upon  the  rule  of 
damages,  as  upon  an  abstract  proposition,  to 
follow  the  breach  of  such  contracts.  Of  the 
erroneousness  of  the  rule  as  laid  down  In 
that  case,  we  are  perfectly  and  clearly  sat- 
isfied; and  In  such  case.  In  determining  the 
propriety  of  overruling  It  as  a  solemn  adju- 
dication, we  are  to  be  governed  largely  by  a 
consideration  of  the  results  that  wlU  likely 
flow  from  the  enunciation  and  establishment 
of  the  one  or  the  other  of  the  two  rules.  If, 
In  such  case,  we  conclude  that  the  afBrmance 
of  what  wie  deem  to  be  the  erroneous  rule  In 
that  case  will  be  productive  of  more  far- 
reacliing  and  harmful  results  than  would 
foUow  the  disaffirmance  tho'eof,  then  It  be- 
comes our  duty  to  overturn  It,  and  such  we 
think  would  be  the  result  here.  Besides  be- 
ing unilateral  and  wb.oUy  unfair,  as  we  uiiYe 
before  stated,  we  cannot  see  why,  if  the  pro- 
tection of  the  rule  In  Hadley  v.  Baxendale  is 
to  be  withheld  from  contracts  with  telegraph 
companies.  It  should  not  also  be  denied  In 
the  daUy  recurring  contractual  controversies 
between  Individuals.  To  overturn  the  rule  in 
controversies  as  between  man  and  man, 
would  be  such  an  uprooting  of  the  old  land- 
marks as  to  moke  it  impracticable  to  sur- 
mise the  harmful  results  that  would  follow. 
Entertaining  th.ese  views,  we  do  ^[Lot  think 
that  the  doctrine  of  stare  decisis  constrains 
us  to  adhere  to  the  rule  In  the  Hyer  Case, 
but  thlm>.  uiat  less  harm  will  follow  our  re- 
turn to  the  well-beaten  and  familiar  track 
that  furnishes  a  plain  and  easily  compre- 
hended rule  for  all  contracting  parties,  be 
they  corpoi'ate  or  Individual. 

The  Judgment  appealed  from  Is  reversed, 
and  a  new  trial  ordered. 

RANEJT,  0.  X,  (concurring.)  A  reconsid- 
eration of  the  question  of  the  measure  of 


damages  Involved  here  confirms  the  correct- 
ness of  the  view  expressed  In  my  dissenting 
opinion  In  Telegraph  Co.  v.  Hyer,  22  Fla. 
649  et  seq.,  1  South.  129,  and  I  concur  in  the 
opinion  of  Judge  Taylor,  that  the  rule  fol- 
lowed in  the  case  mentioned  is  unfair,  and 
ought  not  to  be  perpetuated;  and,  without 
committing  myself  further  upon  the  question 
of  stare  decisis,  my  conclusion  is  that  more 
injiuy  will  result  in  the  future  from  adhering 
to  the  rule  of  the  Hyer  Case  than  wHl  accrue 
to  parties  to  past  transactions  from  changing 
It,  and  that  the  Judgment  should  be  re- 
versed. Cooley,  Const.  Lim.  (6th  Ed.)  65, 
and  note  1;  Wells.  Res  Adj.  §  624  et  seq.; 
Chamberlain,  Stare  Dec  19. 

MABRY,  J.,  (dissenting.)  The  question  of 
liability  to  damage  for  a  failure  on  the  part 
of  a  telegraph  company  to  send  a  cipher 
message  Is  not  a  new  one  In  this  court. 
Over  sbc  years  ago  this  question  was  delib- 
erately 'settled  here  by  the  decision  In  the 
case  of  Telegraph  Co.  v.  Hyer,  22  Fla.  652,"  3 
South.  129.  It  Is  proposed  now  to  reverse 
this  case,  and  my  view  is  that  it  should  no 
be  done.  'Eivery  question  in  reference  to 
cipher  messages  entering  Into  the  case  now 
before  us  was  fully  discussed  and  maturely 
considered  In  the  Hyer  Case,  and  this  case 
has  the  supimrt  of  decisions  in  Alabama, 
Mississippi,  Georgia,  and  Vhrglnla.  Under 
the  decision  In  the  Hyer  Case,  there  was  a 
remedy  for  damages  for  a  failure  on  the  part 
of  a  telegraph  company  to  send  a  cipher  mes- 
sage, when  It  had,  for  compensation,  agreed 
to  do  so.  There  Is  much  merit  in  the  rule 
that,  where  the  company  holds  Itself  out  to 
the  public  aa  a  transmitter  of  cipher  mes- 
xages  for  pay,  it  should  not  be  allowed,  after 
receiving  the  money  and  agreeing  to  send  the 
message,  to  deny  its  liability  for  damages 
resulting  from  Its  own  violation  of  duty  on 
the  ground  that  the  message  was  In  cipher, 
and  Its  contents  not  known  to  the  company 
when  it  agreed  to  send  It  This  court  hav- 
ing planted  Itself  In  favor  of  this  rule  over 
slJL  yea*8  ago.  I  do  not  think  we  should  now 
disturb  It  I  do  not  see  how  greater  harm 
win  resmt  from  adhering  to  the  decision  than 
overruling  It 

(S2  Fla.  344) 
CARNEY  et  al.  v.  HADLEY. 
CARNEY  et  al.  v.  HADLEY  et  al. 
(Supreme  Court  of  Florida.    Oct  9,  1893.) 

Restbaimino  Trespass  —  Remedy  at  Ijaw — Is- 
soLVENcr  OF  Defendant. 
1.  As  a  general  rule,  two  conditions  mast 
concur,  to  give  a  court  of  equity  jurisdiction  to 
enjoin  a  mere  trespass  on  property:  First  the 
complniaant's  title  must  be  admitted,  or  legally 
establishisd;  and,  second,  the  trespass  must  be 
of  such  a  nature  as  to  cause  Irreparable  dam- 
age, not  susceptible  of  complete  pecuniary  com- 
pensation. The  inadequacy  of  the  legal  remedy 
IS  the  foundation  and  indispensable  prerequi- 
site for  the  interposition  of  chancery  in  such 
cases,  for  the  reason  that  a  legal  remedy  haa 


Digitized  by 


Google 


Fla.) 


CABNEY  t».  HADLEY. 


been  devised  to  redress  such  wrongs,  and,  so 
long  as  this  remedy  is  adequate,  eqnity  has  no 
right  to  interfere. 

2.  The  practice  of  granting  injunctions  in 
cases  of  trespass,  it  seems,  is  more  liberal  now 
than  it  was  formerly,  but  a  clear  case  of  the  in- 
adequacy of  the  legal  remedy  must  still  be 
shown,  in  order  to  justify  the  interference  of 
the  court  of  chancery. 

3.  Wiule  insolvency,  alone,  of  the  defend- 
ant, may  not  be  sufficient  to  authorize  an  in- 
junction, yet  it  is  an  important  element,  in 
many  cases,  in  determining  whether  or  not  a 
court  of  chancery  should  act  in  granting  in- 
junctions. 

4.  In  cases  of  repeated  trespasses,  where 
it  becomes  necessary  to  quiet  a  rightful,  admit- 
ted, or  established  possession,  chancery  has  of- 
ten interposed,  to  prevent  a  multiplicity  of 
suits,  although  there  may  be  a  remedy  at  law. 
This  court  will  not,  however,  grant  an  injunc- 
tion against  one  person  merely  because  he  is 
guilty  of  repeated  trespasses,  where  the  legal 
remedy  affords  an  adequate  and  complete  re- 
dress in  damages.  The  rule  seemingly  well  sus- 
tained by  authority  is  that,  before  a  court  of 
chancery  will  interfere  to  prevent  a  multiplicity 
of  suits,  there  must  be  several  persons  contro- 
verting the  same  right,  and  each  standing  upon 
his  ownpretension  of  right. 

5.  Whenever  the  complainant's  title  is  dis- 
puted,  in  cases  of  trespass,  a  court  of  equity 
will  not  interfere  by  injunction,  on  the  ground 
of  a  multiplicity  of  suits,  until  he  has  success- 
fully established  his  title  by  trial  at  law. 

6.  Where  the  alleged  trespass  or  threatened 
injniT  is  to  trees  standing  on  land,  in  order  to 
jnsti^  the  granting  of  an  injunction  by  a  court 
oJ^  equity,  it  must  appear  that  the  trees  are  of 
such  peculiar  value  and  importance  to  the  es- 
tate as  that  the  alleged  injury  to  them  will  so 
affect  the  uses  and  purposes  for  which  the  es- 
tate was  designed  as  to  malce  the  injury  to 
them  an  irreparable  loss  to  the  owner.  An  al- 
legation that  the  trees  are  valueless  except  for 
twpentine  and  timber,  and,  without  them  in  a 
condition  to  produce  turpentine  and  timber,  the 
land  would  be  of  little  value,  and  that  the  -acts 
of  defendants,  in  extracting  turpentine  from 
the  trees,  greatly  lessens  their  value  as  timber 
producing  trees,  does  not  show  that  the  injury 
complained  of  amounts  to  a  destruction  of  the 
estate,  or  that  the  injury  done  could  not  be 
adequately  compensated  in  damages.  This  was 
the  rule  prior  to  the  enactment  of  section  1469, 
Eev.  St. 

(Syllabus  by  the  C!onrt) 

Appeal  from  circuit  court,  Escambia  coun- 
ty; James  F.  McCIeUan,  Judge. 

Bill  by  Jesse  Hadley  and  others  against 
William  M.  Carney  and  others  for  an  In- 
junction. Gomplainants  bad  decree,  and  de- 
fendants appeal.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MABRY,  J.: 

This  is  a  bill  for  an  injunction  filed  by  ap- 
pellees against  appellants.  The  bill  alleged 
that  complainants  were  the  owners  In  fee 
of  a  certain  tract  of  land  situated  in  Es- 
cambia county,  Fla.,  consisting  of  640  acres, 
described  by  metes  and  bounds,  and  lj:nown 
as  the  "Benjamin  Hadley"  or  "Richland 
Pond"  tract,  and  that  they  and  Benjamin 
Hadley,  under  whom  they  claim  title  as 
heirs,  had  been  in  possession  of  this  land, 
with  interruptions,  for  more  than  60  years, 
and  were  then  in  possesion;  that  said  land 
was  very  thicWy  studded  with  pitch  pinti 
trees,  of  large  size  and  of  great  value,  and 
that  defendant  Carney  and  his  foremen,  Gil- 


christ and  Carmlchael,  have  from  time  to 
time,  during  two  years  prior  to  filing  the 
bill,  trespassed  upon  the  said  land  for  the 
purpose  of  boxing  the  trees,  and  thereby 
producing  turpentine,  which  they  have  re- 
moved from  said  trees  and  from  said  land; 
that  not  only  does  the  removal  of  the  tur- 
pentine from  said  trees  and  land  deprive 
complainants  of  the  said  turpentine,  and  the 
value  thereof,  but  its  extraction  from  said 
trees  greatly  lessens  the  value  of  the  same 
as  timber  producing  trees,  and,  accept  for 
the  purpose  of  the  production  of  turpentine 
and  timber,  said  trees  are  valueless;  that 
said  trees  constitute,  in  large  part,  the  value 
of  said  land,  and  without  them,  in  a  con< 
ditlon  to  be  made  valuable  for  turpentine 
and  timber,  the  said  land  is  of  little  value; 
that  the  trespasses  of  respondents  are  con- 
tinuous and  freqaent,  and  they  threaten  not 
only  to  trespass  in  the  future  upon  said  land, 
for  the  purpose  of  removing  turpentine  al- 
ready collected  in  boxes  on  the  trees,  but, 
from  time  to  time,  to  trespass  for  the  pur> 
pose  of  boxing  and  rescraping  said  trees; 
and  that  said  respondents  reside  in  the  state 
of  Alabama,  and  are  possessed  of  no  proper- 
ty of  any  kind  in  the  state  of  Florida,  and, 
unless  they  are  restrained  from  their  said 
repeated  and  Innumerable  trespasses,  com- 
plainants are  remediless,  save  by  repeated, 
vexatious,  and  multiplied  suits  against  re- 
spondents, which  would  be  fruitless,  in  the 
state  of  Florida,  because  of  their  alleged 
want  of  property  In  this  state.  The  bill 
prays,  among  otlier  things,  for  an  order  re- 
straining appellants  from  trespassing  upon 
the  said  land  for  the  purpose  of  boxing  or 
scraping  or  otherwise  injuring  the  trees  up- 
on said  land,  and  from  removing  the  tur- 
pentine already  in  the  boxes  on  the  same. 

The  Injunction,  as  prayed  for,  was  granted, 
and  respondents  answered  the  bill.  The  an- 
swer denies  the  allegation  that  complainants 
were  the  owners  of  the  said  tract  of  land, 
or  any  part  of  it,  or  that  they,  or  any  of 
them,  were  then  in  possession  of  the  same, 
or  have  at  any  time  been  In  possession,  ex- 
cept for  a  few  days  during  the  month  of 
March,  1888,  whMi  they  or  their  agents  went 
upon  a  portion  of  said  land,  but  were  noti- 
fied that  they  were  trespassers  by  Carney, 
one  of  the  respondents,  or  his  agent,  and 
they  shortly  thereafter  left  said  premises, 
and  have  not  since  made  any  ettort  to  take 
possession  of  same;  that  said  land  was 
deeded  December  18,  1820,  by  Benjamin 
Hadley,  the  ancestor  through  whom  com- 
plainants claim  title,  for  valuable  consld- 
craticHi,  to  one  William  Denman,  and  the 
same  has  never  been  reconveyed  to  said 
Hadley  or  his  heirs;  that  said  land  belongs 
to  and  is  the  proper^  of  William  M.  Carney, 
one  of  the  respondents;  and  that  he  Is  In 
possession  of  same  as  owner,  and  advei^se- 
ly  to  all  others,  and  has  been  so  in  posses^ 
sion  since  the  31st  day  of  August,  1882,  when 
the  same  was  deeded  to   bim  by  John  D. 
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Bellly  for  valnable  oonalderatlon,  and  said 
deed  was  dnly  recorded  on  the  16th  day  of 
F3bmary,  1883.  Further,  that,  when  said 
Retlly  executed  said  deed,  he  was  in  actual 
possession  of  said  land,  as  owner  thereof, 
under  a  deed  conveying  same  to  him  b; 
James  J.  MUstead,  bearing  date  March  27, 
1852,  and  that  be  (RelUy)  Iiad  been  in  pos- 
session <MI  the  said  land  since  the  date  of 
said  deed;  that  said  Milstead,  at  the  time 
of  making  said  deed  to  Reilly,  was  in  pofl> 
session  of  said  land  under  clialn  of  title 
from  said  Willinm  Den  man,  to  whom  Ben- 
jamin Hadley  Iiad  conveyed. 

The  allegation  that  respondents  were  with> 
out  property  In  the  state  of  Florida  la 
denied,  and  it  Is  averred  that  Carney— one 
of  them— owns  about  6,000  acres  of  land  in 
Escambia  county,  Fla.,  and,  farther,  that 
a  suit  for  damages  alleged  to  have  been 
sustained  by  complainants'  by  reason  of  the 
alleged  trespasses  on  the  part  of  respond- 
ents was  then  pending  between  said  parties 
in  Bscambia  county,  Ala.  It  is  also  alleged 
that  the  matters  contained  in  complainants' 
bill  are  determinable  at  law,  and  do  not 
constitute  any  ground  for  relief  in  a  court 
Of  equity;  and  pray  the  same  advantage  by 
their  answer  as  if  they  had  demurred  to 
soidbilL 

Respondents  moved  to  dissolve  the  Injunc- 
tl<ni  because  the  material  allegations  of  the 
bill  had  been  denied,  and  at  a  subsequent 
date  moved  to  dissolve  the  injunction  and 
dismiss  the  bill  for  want  of  Jurisdiction  in 
the  court,  appesiring  upon  the  face  of  the 
record.  The  moti<Mis  to  dissolve  were  re- 
fused, and  the  case  proceeded  regularly  to 
final  hearing,  when,  upon  the  pleadings  and 
proofs,  a  final  decree  was  rendered,  adjudge 
ing  complainants  to  be  the  owners  of  the 
land  in  questlmi,  and  that  the  re8p<MMlent8, 
and  their  agents  and  attcMmeys,  be  perpet- 
ually enjoined  from  going  upon  said  land 
to  box  or  scrape  the  pine  trees  thereon,  or 
to  remove  any  turpentine  therefrom,  and 
from  committing  any  acts  of  trespass  on 
the  land.    Respondents  appealed. 

Mallory  &  Maxwell,  tat  appellants. 

MABRT,  X,  (after  stating  the  ffccts.)  Ac- 
cording to  the  allegations  of  the  bill  before 
us,  the  acts,  against  the  doing  of  which  an 
tnjuncti(xi  was  sought  and  obtained,  amount- 
ed to  a  trespass  upon  real  estate.  This 
trespass,  according  to  the  bill,  consisted  in 
entering  upon  land  of  complainants,  boxing 
the  pine  trees  standing  thereon,  for  the  pro- 
duction of  turpentine,  and  the  removal  of 
the  turpentine  from  the  trees  and  the  land. 
Tbe  case  arose  and  was  determined  In  the 
circnlt  court  before  the  enactment  of  diap- 
ter  S884,  Iaws  1889,  and  must  be  disposed 
of  independently  of  the  provlsi<»ia  of  that 
act 

.  Courts  of  equity  do  not  ordinarily  extend 
the  harsh  remedy  of  injunction  to  cases  of 


trespass,  but  leave  the  redress  of  sadi 
grievances  to  the  courts  of  law,  where,  origl- 
uaUy,  Jurisdiction  In  such  matters  was 
lodged.  It  Is  said  that,  originally,  courts  of 
equity  did  not  grant  injunctions  to  restrain 
trespasses  in  any  case,  but,  whether  in  an- 
alogy to  the  remedy  to  prevent  waste,  or  to 
prevent  injuries  supposed  not  to  be  ade- 
quately recompensed  by  damages  in  the  legal 
form,  it  is  now  firmly  settled  that  injunc- 
tions will  be  g^nted  to  restrain  trespasses 
under  certain  cmtditions.  The  inadequacy  of 
the  legal  remedy  is  the  foundation  and  in- 
dispensable prerequisite  toe  the  interpositlMi 
of  chancery  in  such  matters,  for  the  obvious 
reason  ttiat  a  legal  remedy  has  been  devised 
to  redress  such  virongs,  and,  so  long  as  the 
law  provides  an  adequate  remedy,  equity  has 
no  right  to  interfere,  l^e  general  rule,  as 
has  often  been  stated.  Is  that,  in  order  to 
give  the  court  of  equity  Jurisdiction  to  en- 
join torts  to  property,  two  conditions  must 
concur:  First,  the  complainant's  title  must 
be  admitted,  or  be  established  by  a  legal  ad- 
judication; and,  second,  the  threatened  In- 
jury must  be  &t  snch  a  nature  as  wlU  cause 
Irreparable  damage,  not  susceptible  ot  com- 
plete pecuniary  compensation.  The  courts 
have  generally  accepted  the  statement  of  the 
rule  here  given  as  .correct,  although  they 
have  encountered  considerable  difficulty  In 
its  application  to  the  facts  of  the  various 
cases  that  have  arlsoi  out  of  the  compUca>- 
tlon  of  human  transactions.  Jerome  v.  Ross, 
7  Johns.  Gil.  315;  Cause  v.  Perkins,  3  Jones, 
Eq.  177;  McMillan  v.  Ferrell,  7  W.  Va.  223; 
Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co., 
29  N.  J.  Eq.  299;  Echelkamp  v.  Bcbrader, 
45  Mo.  605;  HamUton  v.  SHy,  4  Gill,  34; 
Catching  ▼.  Terrell,  10  Ga.  576;  Mayor,  etc., 
T.  Groshon,  30  Md.  436;  Indian  lUver  Steam- 
boat Co.  V.  East  Coast  Transp.  Co.,  28  Fla. 
387,  10  South.  Rep.  .480i.  To  authorise  the 
issuance  of  the  writ  ot  injunction  by  a  court 
of  chancery,  the  injury  threatened  must  be 
of  such  a  peculiar  nature  that  compensation 
in  money  cannot  atone  for  It  The  view  ex> 
pressed  by  Chancellor  Kent  is  that  "it  must 
be  a  strong  and  peculiar  case  of  trespass, 
going  to  the  destruction  of  the  inheritance, 
or  where  the  mischief  is  remediless,  to  enti- 
tle the  party  to  the  intnterence  ot  this  court 
by  InJunctiMi."  Jerome  v.  Ross,  supra.  In 
one  case  of  cutting  timber,  where  the  peti- 
tI(Mi  alleged  that  the  defendants  were  con- 
tinuing the  trespass  with  a  view  to  carry- 
ing away  the  timber,  and  tbat  they  intend- 
ed. If  not  restrained,  to  take  and  carry  away 
the  timber  (converted  into  cord  wood)  from 
the  premises,  and  so  dispose  of  it  as  to  put 
It  beyond  the  readi  of  petitioners,  the  court, 
in  holding  this  not  to  be  sufficient  said: 
"We  do  not  say  that  there  may  not  be  cases 
where  the  legal  remedy  would  be  incomplete, 
and  in  which  an  injunction  might  properly 
Issue.  For  instance,  as  above  suggested,  the 
def«idants  might  be  entirely  insolvent;  the 
trespass    might   grow    into    a   nuisance    or 
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nraste;  numberless  snits  might  have  to  be 
brought,  In  order  to  make  the  remedy  com- 
plete; the  trespass  might  be  by  a  party  oc- 
cupying a  fldnclary  relation,  or  the  Injury 
of  such  a  character  that  the  loss  would  be 
Irreparable,  and  not  be  compensated  in  iol- 
lars  and  cents;  and  In  any  such,  or  similar, 
cases,  an  Injtmctioa  might  be  proper." 
Cowles  V.  Shaw,  2  Iowa,  496.  It  Is  appar- 
ent that  quite  a  field  for -the  exercise  of 
chancery  powers  is  here  opened  up,  and 
many  cases  show  that  fhls  court  has  ex- 
tended its  Jurisdictkn  In  the  directions  In- 
dicated. It  Is  said  that  a  more  liberal  prac- 
tice prevails  now.  In  granting  InJunctionB, 
Uian  obtained  formerly.  But  the  rule  seems 
to  Iiave  been  adhered  to,  however,  In  the 
cases,  that  a  clear  case  of  the  Inadequacy  of 
the  legal  remedy  must  be  shown.  In  order  to 
Justify  the  toterposltion  of  the  court  of  chan- 
cery by  the  harsh  remedy  of  Injunction. 

The  trespasses  alleged  In  (he  bill  under 
consideration  consist  In  entering  the  land  of 
complainants,  and  boxing  trees  for  the  pro- 
duction of  turpentine;  these  trespasses  are' 
alleged  to  be  continuous  and  frequent;  and 
that  the  defendants  reside  In  the  state  of 
Alabama,  and  have  no  property  in  this  state; 
also,  unless  the  said  defendants  be  restrained 
from  their  repeated  and  Innumerable  tree- 
passes,  complainants  would  be  remediless, 
save  by  repeated,  vexatious,  and  multiplied 
suits,  which  would  be  fruitless  in  this  state, 
because  of  the  alleged  want  of  property  in  this 
Jurisdiction  by  the  respondents.  The  an- 
swer positively  denies  the  allegation  in  the 
bill  that  respondents  were  not  possessed  of 
any  property  in  this  state,  and  it  is  alleged 
tliat  Carney,  who  is  the  only  person  assert- 
ing any  claim  to  the  land,  owns  at  least 
6,000  acres  In  Escambia  counl7,  Fla.  It 
seems  that  a  suit  for  damages  in  reference 
td  the  subject-matter  of  this  proceeding,  and 
between  the  same  parties.  Is  pending  in  Es- 
cambia county,  Ala.  No  effort  was  made 
on  the  part  of  appellees  to  establish  the  al- 
legation that  appellants  were  not  possessed 
Off  any  property  in  Florida,  tmt  the  showing 
made  by  the  latter  Is  dear,  that  Oamey,  at 
the  time  of  filing  the  bill,  was  possessed  of 
considerable  real  property  situated  In  Es- 
cambia county,  Fla.,  amounting  to  at  least 
8,000  acres.  Insolvency  Is  an  element  in  de- 
termining whether  or  not  the  court  should 
act  in  granting  an  injunction  In  a  case.  In 
Crause  V.  Perkins,  supra.  It  is  said  that  the 
'injury  must  l>e  of  a  peculiar  nature,  so 
that  compensati<«  in  money  cannot  atone 
for  It.  Where,  from  its  nature,  it  may  be 
thus  atmied  for,  If,  in  the  particular  case, 
the  party  l>e  insolvent,  and  on  that  account 
imable  to  atone  for  It,  It  will  be  considered 
Irreparable."  And,  in  many  of  the  cases 
where  inJimctl(His  have  been  granted  to  re- 
strain trespasses,  the  insolvency  of  the  tres- 
passer has  been  an  Important  element.  Our 
court  has  said  that  Insolvency,  alone,  of  the 
d^endant,  will  not  be  sufficient  to  authorize 


an  Injunction.  Ballroad  Co.  r.  Spratt,  12 
Fla.  26.  Under  the  proof  In  the  record  be- 
tore  na,  insolvency  cannot  be  daimed  in  sup- 
port of  the  decree.  The  showing  is  that  one 
of  the  respondents,  and  who  is  the  real  party 
In  Interest  In  the  subject-matter  of  this  suit, 
owns  considerable  property  within  the  juris- 
diction of  the  court,  and  liable  to  any  judg- 
ment for  damages  that  may  be  recovered 
against  him. 

In  cases  of  repeated  trespasses,  where  it 
is  necessary  to  quiet  a  rightful,  admitted,  or 
established  possession,  chancery  has  often 
Interposed,  to  prevent  a  multiplicity  of  suits, 
although  there  may  be  a  remedy  at  law, 
and  this  is  a  well-recognized  head  of  chan- 
cery Jurisdiction,  when  a  proper  case  Is  pre- 
sented. The  court  will  not,  however,  grant 
an  injunction  against  one  person  merely  be- 
cause be  is  guilty  of  repeated  trespasses, 
where  the  legal  remedy  alFords  an  adequate 
and  complete  redress  in  damages.  The  rule, 
as  stated  by  many  deci^ons,  is  that  to  Justi- 
fy the  Interference  of  a  court  of  equity  In 
cases  of  trespass,  in  order  to  avoid  a  multi- 
plicity of  suits,  there  must  be  several  per- 
sons controverting  the  same  right,  and  eadi 
standing  upon  his  own  claim  or  pretension. 
Jerome  v.  Ross,  supra;  Hatcher  v.  Hamp- 
ton, 7  Oa.  49;  Nicodemus  y.  Nicodemus,  41 
Md.  529;  Thorn  v.  Sweeney,  12  Nev.  251; 
Roebllng  y.  Bank,  30  Fed.  Rep.  744;  High, 
InJ.  S  700. 

The  bill  Is  filed  against  Carney  and  two 
others,  alleged  to  be  his  foremen.  Carney 
Is  the  only  person  who  Is  making  any  claim 
to  the  land,  as  against  appellees,  and  is  the 
sole  moving  agency  In  the  alleged  invasion  of 
their  rights.  The  other  persons  named  are 
simply  agents  and  servants,  and  they  do  not 
assert  any  claim  to  the  land.  What  they 
do  is  for  Carney,  and  In  his  name,  and  the 
controversy  In  reference  to  the  land  is  sole- 
ly between  appeUees  and  appellant  Carney. 
According  to  the  rule  Just  stated,  there 
would  be  no  occasion  for  the  interference 
of  chancery  on  account  of  the  multiplicity 
of  suits  between  the  parties.  But,  In  addi- 
tion to  the  role  mentioned.  It  seems  to  be 
clearly  settled  that,  whenever  the  complain- 
ant's title  is  disputed,  a  court  of  equity  will 
not  interfere  by  injunction,  or  moke  peri)et- 
ual  an  injunction  already  granted,  on  the 
ground  of  a  multiplicity  of  suits,  until  he  has 
procured  Us  title  to  be  established  by  a  suo- 
cessful  trial  at  law.  The  ground  upon  which 
this  action  is  based  is  because,  as  a  general 
thing,  courts  of  equity  do  ©ot  try  disputed 
legal  titles  to  land.  1  Pom.  Eq.  Jur.  § 
252;  Poyer  v.  Village  of  Dea  Plalnes,  123 
m.  Ill,  13  N.  E.  Rep.  819;  Carlisle  v.  Cooper, 
21  N.  J.  Eq.  576;  Irwin  v.  Davidson,  3 
Ired.  Eq.  311;  Caro  v.  City  Co.,  19  Fla.  766. 
The  answer  shows  that  the  title  of  appel- 
lees was  disputed,  and  an  examination  of 
the  testimony  in  the  record  does  not  dispel 
the  presence  of  a  serious  issue  between  the 
parties  as  to  the  legal  title  to  the  land  in 


Digitized  by 


Google 


8 


SOUTHBBN  BEPOBTER,  Vol.  14. 


(Fla. 


qaestlon.  In  any  view  we  take  of  the  case, 
there  Is  nothing  to  help  the  final  decree  in 
favor  of  appellees,  on  the  ground  of  the  right 
of  the  court  to  Interfere  on  account  of  a 
mulUpUcity  of  suits. 

But  can  the  decree  in  favor  of  appellees, 
making  the  injunction  perpetual,  be  support- 
ed on  the  ground  that  appellants  were  com- 
mitting an  irreparable  injury,  within  the 
meaning  of  the  rule  already  stated?  It  is 
safe  to  say  that  even  in  cases  of  the  destruc- 
tion of  timber,  by  cutting  and  removing  it 
from  the  land,  it  is  not  sufficient,  in  order  to 
obtain  an  Injunction,  to  simply  allege  that 
such  cutting  and  removal  amoimt  to  irrepar- 
able Injury  to  the  land,  and  a  great  damage 
and  loss  to  the  owner.  In  addition,  it  must 
appear  that  the  trees  are  of  such  peculiar 
value  and  importance  to  the  estate  as  that 
their  destruction  or  Injury  will  so  aifect  the 
uses  and  purposes  for  which  it  Is  designed 
as  to  make  their  loss  an  irreparable  Injury 
to  tlie  owner.  If  adequate  compensation 
can  be  made  in  money,  the  remedy  is  at 
law.  In  Green  v.  Keen,  4  Md.  98,  the  alle- 
gatlon  as  to  the  trespass  was,  in  substance, 
that  the  defendant  had  entered  upon  the 
premises  mentioned,  and  had  feUed  timber 
trees  and  other  trees  standing  upon  the 
land,  and  committed  other  and  further  waste 
thereon,  by  driving  wagons  and  other  vehi- 
cles over  the  same,  and  had  threatened  to 
fell  other  timber  trees  on  the  land,  to  Its 
irreparable  injury,  and  to  the  great  damage 
and  loss  of  complainant  This  was  held  not 
sufficient  to  authorize  an  Injunction. 

It  was  alleged  In  Shipley  v.  RItter,  7 
Md.  408,  that  complainant's  home,  consist- 
ing of  240  acres,  had  on  a  part  of  it  tim1>er 
consisting  of  oak,  chestnut,  hickory,  and 
other  growth  common  to  the  counti^,  and 
that  it  was  "particularly  valuable  and  desira- 
ble to  complainant  as  timber  land,  so  much 
so  that  it  would  be  and  Is  attended  with 
irreparable  injury  for  the  same  to  be  cut 
down  and  destroyed,  or  converted  into  pas- 
ture or  waste  land;  that  a  portion  of  said 
timber  land,  and  the  portion  which  is. 
In  part,  the  subject  of  the  waste  and  de- 
struction hereinafter  complained  of,  is  so 
situated  in  reference  to  complainant's  house 
and  outbuildings  that  it  affords  them  protec- 
tion and  shelter  from  the  severity  of  the 
seasons  of  summer  and  winter,  besides  be- 
ing ornamental,  and  that  on  these  accounts, 
also,  the  waste  and  destruction  hereinafter 
set  forth  and  complained  of  Is  attended 
with,  and  is,  an  Irreparable  Injury  to  com- 
plainant" The'  trespass  of  entering  upon 
and  destroying  the  timber  by  defendants 
was  also  alleged.  The  some  court  hdd  this 
bill  to  be  sufficient  for  an  Injunction.  The 
principle  applied  here  is  this:  The  tres- 
pass complained  of  went  to  the  destruction 
of  that  which  was  essential  to  the  value  of 
the  estate,  and  to  the  destruction  of  the 
estate  Itself,  In  the  character  in  which  it 
had  been  enjoyed.     When  such  an  injury  is 


inflicted,  it  is  irreparable.  In  the  meaning 
of  the  rule,  and  cannot  be  compensated  by 
the  legal  remedy;  and  hence  a  court  of 
chancery,  ever  ready  to  prevent  an  injus- 
tice,  steps  forward  with  its  restraining  pow- 
er  to  prevent  the  threatened  injury.  The 
character  of  the  injury,  as  being  capable  of 
compensation,  or  such  as  Is  Irreparable  in 
its  nature,  is  the  distinguishing  feature,  in 
determining  the  Jurisdiction  of  chancery  in 
such  cases.  West  v.  Walker,  3  N.  J.  Eq. 
279;  Thompson  v.  Williams,  1  Jones,  Eq. 
176;  Powell  v.  RawUngs,  38  Md.  239; 
Thatcher  y.  Humble,  67  Ind.  444;  Hatcher 
T.  Hampton,  supra;  Thomas  v.  James,  32 
Ala.  723;   Hillman  v.  Hurley,  82  Ky.  626. 

The  av^mraits  of  the  bill  in  Cause  v.  Per- 
kins, to  which  reference  has  already  been 
.made,  were  that  most  of  the  land  was  fit 
for  little  else  than  the  production  of  turpen- 
tine, staves,  and  timber,  and  that  defendant 
bad  entered  upon  the  land,  by  his  agents  and 
servants,  and  boxed  some  25,000  trees,  for 
producing  turpentine,  and  had  carried  on  the 
business  of  making  turpentine  on  this  land, 
and  carrying  It  off,  and  selling  the  same.  In 
large  quantities.  Further,  that  he  was  over- 
wiorking  the. trees,  and  In  a  few  years  they 
would  be  worn  out  useless,  and  imflt  for 
making  turpentine,  and  defendant  was,  at 
the  time  of  filing  the  bill,  engaged  in  com- 
mitting other  wastes,  spoil,  and  destruction 
upon  the  land,  and  was  thus  doing  an  irrep- 
arable Injury  to  the  land,  and  would  reader 
the  same  utterly  useless  and  valueless,  un- 
less he  was  restrained  by  Injunction.  The 
court  decided  In  this  case  that  the  boxing  of 
pine  trees  for  turpentine,  and  working  them 
for  such  purpose,  was  not  destruction,  and 
that  the  court  could  not  see  that  the  injury 
would  be  irreparable,  unless  it  was  sliown 
that  the  defendant  was  insolvent  and  on 
that  account  unable  to  atone  for  any  injury 
that  he  might  do  the  complainant  In  an- 
other case,  (Bell  v.  Chadwlck,  71  N.  0.  320,) 
where  an  injunctlcm  against  working  pine 
trees  for  turpentine  was  sought  the  court 
said:  "It  should  be  a  very  clear  case  of  tres- 
pass, and  irreparable  mischief,  to  Justify  a 
court  in  crippling  the  Industry  of  the  coim- 
try,  and  preventing  the  full  development  of 
our  resources."  As  was  said  in  a  still  later 
case,  (McCormlck  v.  Nixon,  83  N.  0.  113,) 
the  decisions  In  that  state  were  placed  upon 
the  ground  of  Justice  to  the  party  sought  to 
be  enjoined,  and  In  obedience  to  public  pol- 
icy, which  favors  the  use  to  which  lands  are 
adapted  as  means  of  developing  the  resources 
of  tiie  country. 

We  have  been  unable  to  find  any  case  hold- 
ing that  the  simple  working  of  pine  trees 
for  turpentine,  In  the  customary  manner, 
was  irreparable  injury,  to  prevent  which  a 
court  of  equity  would  grant  an  Injunction. 
In  Stevens  v.  Beekman,  1  Johns.  Gh.  317, 
the  allegation.  In  effect,  was  that  defendant 
had  entered  the  premises,  cut  down  and 
taken  away  Umber,  and  that  the  part  of  the 
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land  on  wblch  sndi  waste  was  committed 
waa  principally.  If  not  exclaaiTely,  ralnable 
on  account  of  the  timber.  This  waa  beld 
Inauffldent  to  snataln  the  Injunction.  So  far 
aa  the  loss  of  the  turpentine  la  concerned,  or 
damage  to  the  trees  in  the  prodnctlon  of 
turpentine,  the  bill  entirely  fails  to  exhibit 
a  case  of  Irreparable  injury.  It  Is  made  to 
appear  that  the  trees  are  valueless  except 
for  turpentine  and  timber,  and  without 
them,  in  a  condition  to  produce  turpentine 
and  tlml>er,  the  land  would  be  of  little  value; 
also,  that  appelleea  were  being  deprived  of 
the  turpentine  by  reason  of  the  acts  of  appel- 
lants. It  does  not  appear  from  this  that  the 
w<wfclng  of  the  trees  for  turpentine  will  be  a 
destruction  of  them,  nor  does  It  appear  that 
the  alleged  injury  is  of  such  a  nature  aa  that 
it  cannot  be  fully  compensated  In  damages. 
There  is  an  allegation.  In  connection  with 
the  above,  that  the  extraction  of  the  turpen- 
tine from  the  trees  greatly  lessens  their  val- 
ue as  timber  producing  trees;  but  here, 
again,  there  Is  an  absence  of  any  dear  show- 
ing that  the  Injury  resulting  from  this  source 
amounts  to  a  destruction  of  the  estate,  or 
Is  such  as  cannot  be  fully  atoned  for  in 
money,  and  that  a  recovery  for  the  damage 
done  to  the  trees,  as  timber.  In  working  them 
for  turpentine,  would  not  be  full  and  ade- 
quate for  all  the  Injury  sustained.  There  is 
no  special  allegation  of  damage,  showing 
that  pecuniary  compensation  will  not  com- 
pensate for  all  the  loss. 

The  court,  we  think,  was  in  error  In  not 
dissolving  the  Injunction  on  final  hearing, 
without  reference  to  the  question  of  appel- 
lees' title;  The  answer  denied  the  title  and 
possession  of  appellees,  and,  on  the  proof,  it 
la  contended  by  appellants  that  the  court 
should  have  refused  relief  on  the  ground  of 
want  of  title  in  appellei's.  What  we  have 
said  disposes  of  the  case,  and  we  need  not 
discuss  the  queetlcHi  of  title. 

n>e  decree  of  the  court  should  be  reversed, 
and  it  is  so  ordered. 


aOO  FU.  199) 

HAM  et  aL  V.  CX)MMON  COUNCIIi  07 
DADBVILLB. 

(Supreme  Oonrt  of  Alabama.     Nov.  16,  1893.) 

Bqurn— DscHis— Ravisw— Town  Btrbets— Dn>- 
lo^TioN  —  Imcobpoiultiok  atteb  Dbdioxtioh  — 
Rights  or  Hdnioipautt. 

1.  Where  the  references  in  a  bill  In  equity. 
In  the  note  of  submission,  and  in  the  eviaenoe 
of  witnesses,  to  material  facta,  which  do  not 
appear  in  the  record,  show  that  there  is  not 
enough  of  legal  evidence  in  the  record  to  sustain 
the  averments  of  the  bill,  and  to  justify  the 
decree  granting  relief,  such  decree  will  be  re- 
versed. 

2.  Where  a  person  owns  land  In  fee,  or  the 
common  source  of  title  from  whom  all  parties 
Interested  ciaim,  and  has  it  surveyed  into  lota, 
blocks,  and  streets,  and  a  map  of  it,  which  he 
recognizes  as  being  correct,  is  made  with  a 
view  of  establishing  a  town,  and  he  sells  lots 
with  reference  to  the  map,  desi^ating  the  par- 
cels sold  and  the  streets  accordmg  to  the  map. 


there  is  an  Irrevocable  dedication  of  the  streets 
to  the  public,  whether  the  town  at  that  time 
was  incorporated  or  not 

3.  Where  a  town,  after  it  is  surveyed  and 
platted,  and  its  streets  are  dedicated  to  the  pub- 
lic, becomes  incorporated,  with  full  authority 
to  establish  and  open  and  maintiUn  the  streets, 
the  municipality  succeeds  to  all  the  rights  in 
trust  for  the  public  acquired  by  such  dedication; 
and  as  against  such  municipal  right  neither 
nonuser  nor  the  rule  of  prescription  nor  the  stat- 
ute of  limitations  can  lie  invoked. 

Appeal  from  chancery  court,  Tallapoosa 
county;   S.  K.  McSpadden,  Chancellor. 

Bill  by  the  common  council  of  Dadeville 
against  J.  H.  Ham  and  others  to  compel 
defendants  to  remove  a  dwelling  house  and 
fence  which  are  alleged  to  obstruct  a  street 
of  such  town.  From  a  decree  for  plaintiff, 
defendants  appeal    Reversed  and  remanded. 

John  A  Terpell,  for  appdlanta.  Henry  A 
Oarrett,  for  appellee. 

COLEMAN,  J.  The  bill  was  filed  by  the 
common  cotmcll  of  Dadeville  for  the  purpose 
of  having  -a  dwelling  house  and  fence  re- 
moved, which  the  bill  avers  obstructed  and 
closed  up  a  street  of  the  town  of  Dadeville, 
known  as  "Gufaula  Street"  The  bill  avers 
"that  the  plan  of  said  town  was  originally 
Uid  off  about  the  28th  of  April,  1836,  •  •  • 
and  that  said  plan  or  diagram,  as  thus  laid 
out,  showed  the  different  lots,  blodu,  and 
streets,  and  was  deposited  In  tbe  probate 
office  at  Dadeville."  It  further  avers  "that 
a  great  many.  If  not  all,  of  the  lots  as  orig- 
inally laid  out  in  the  plan  by  John  H. 
Broadnax,  oo  the  28th  day  of  April,  1836, 
were  sold  off  to  different  parties  by  lots  and 
blocks  as  designated  in  the  survey."  It  also 
avers  that  Ehifaula  street  was  one  of  the 
original  streets  as  shown  by  the  survey, 
and  that  certain  lots  and  blo<^  adjacent 
to  Bufaula  street  wve  sold  and  purchased 
as  designated  on  said  map  and  survey.  The 
general  averments  of  the  bill  give  It  equity, 
and  are  sufficient  in  all  matters  sought  to 
be  reached  by  the  several  grounds  of  de- 
murrer assigned  against  It  The  bill  does 
not  aver  when  the  town  of  Dadeville  was 
Incorpcarated;  neither  does  it  aver,  except 
by  Implication,  that  Eufaula  street,  where 
obstructed,  is  witliln  the  corporate  limits  of 
the  town.  An  act  of  Inc<Mi>oration  may  not 
be  necessary  to  an  absolute  dedication  to 
the  public,  but  It  should  appear  that  the 
town  has  authority  to  file  the  present  bilL 
The  bill  is  defective,  porhaps,  in  not  aver- 
ring with  sufficient  clearness  that  John  H. 
Broadnax  owned  the  land,  and  had  authority 
to  make  the  dedication;  but  It  was  not  ob- 
jected to  on  this  accoont.  The  record  Is 
Imperfect  In  many  respects,  and  we  are 
satisfied  from  written  arguments  of  coun- 
sel on  both  sides,  and  the  note  of  testimony, 
that  there  was  material  evidence  before  the 
chancellor  which  does  not  appear  In  the 
record.  Objections  to  Interrogatories  also  ap- 
pear In  the  record,  but  it  Is  iJipossible  to 
tell  which  sot  of  loterrogatwles  are  referred 
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to,  (HT  to  whl(}h.  of  the  witneflses  the  Inter- 
rogatories objected  to  were  propotmded. 
The  chancellor  overruled  objection  to  evi- 
dence "filed  July  26,  1892,"  but  there  Is  noth- 
ing in  the  record  to  Indicate  the  evidence 
filed  of  that  date.  Tbere  Is  in  the  note 
of  submission  a  narration  of  some  facts 
which,  from  the  note,  we  presume  were  tes- 
tified to  by  the  probate  Jndge,  and  also  by 
one  H.  A.  Garrett;  and  in  the  note  of  testi- 
mony there  are,  among  others,  objections 
"to  a  map  offered  in  evidence  by  complain- 
ant," and  also  an  obJectloQ  to  the  "oral 
testimony  of  .T.  H.  Johnson  and  the  oral 
teetimMiy  of  H.  A.  Garrett"  There  Is  no 
oral  testimony  of  J.  H.  Johnson  and  none  of 
H.  A.  Garrett  In  the  record.  There  is  no 
reference  to  any  snch  testimony  in  the  rec- 
ord, other  than  as  referred  to  In  the  note 
of  evidence.  We  suppose  such  evidence  was 
Introduced,  but  it  has  been  omitted.  Where 
oral  evidence  is  Introduced,  if  before  the 
court,  it  should  be  taken  down  in  writing 
and  signed  by  the  witness,  and  then,  on 
appeal,  recorded  in  the  record  as  a  port  of 
the  evidence.  The  note  of  submission  should 
not  contain  the  evidence  Itself,  but  it  is 
evidence  of  the  testimony  and  pleadings  re- 
lied upon  by  the  parties.  That  objectiaaa 
to  evidence  were  reserved  should  also  appear 
In  the  note  of  submission;  this  to  show  that 
they  have  not  been  waived,  and  to  direct 
the  attrition  ot  the  court  to  them.  The  map 
or  plat  of  the  8urv«y,  referred  to  in  the  bill, 
was  not  made  an  exhibit  to  the  biU.  It  is 
oft^i  referred  to  by  the  witnesses,  and,  as 
we  have  seen,  its  introduction  was  objected 
to  In  the  note  of  submission.  There  is  no 
map,  nor  any  diagram  or  drawing  purport- 
ing to  be  a  map,  diagram,  or  survey,  any- 
where in  the  record.  The  map  and  proof 
Identifying  it  is  Important  evidence  for  com- 
plainant We  are  satisfied  from  the  argu- 
ment of  counsd  that  the  map  was  in  evi- 
dence^ but  it  is  omitted,  and  we  are  without 
proof  of  what  it  shows.  There  are  no  deeds 
in  evidence  showing  sales  of  lots  and  blocks 
vrith  reference  to  Eufaula  street  or  the  map 
or  survey  r^erred  to  in  the  bill  and  in  the 
testimony  of  witnesses.  Some  of  the  wit- 
nesses were  requested  to  attach  certified 
coi^es  of  deeds  to  th^  depositions,  but 
none  of  them  compiled.  They  simply  an- 
swered that  their  deeds  were  of  record,  and 
In  their  testimony  refttred  to  the  map  In 
the  probate  ofilce.  It  was  the  duty  of  the 
complainant  to  supply  the  evidence.  Refer- 
ence In  argumoit  by  one  of  the  counsel  Is 
made  to  a  survey  which  seems  to  have  been 
made  In  the  year  1834,  but  there  is  no  hint 
of  such  a  survey  In  the  record.  These  refer- 
ences to  material  facts  which  do  not  appear 
In  the  record  mcn-e  than  suffice  to  show  that 
there  is  not  enough  of  legal  evidence  in  the 
record  to  sustain  the  averments  of  the  bill, 
and  to  Justify  the  decree  of  the  chancellor 
granting  relief.  If  the  parties  desire  it, 
much  In  the  way  of  cost  might  be  saved 


by  written  agreement  of  counsd  as  to  con- 
tents of  deeds  describing  the  lota  sold,  and 
also  In  regard  to  the  map.  If  they  cannot 
agree,  the  complainants  must  make  out  their 
case. 

The  law  applying  to  the  question  Involved 
tn  this  litigation  has  been  dearly  stated  and 
settled  in  this  stata  If  Broadnax  owned  the 
land  In  fee,  oc  if  he  owned  the  common 
source  of  title  from  whom  the  parties  all 
dalm,  and  had  It  surveyed  off  into  lots  and 
bloclcs  and  streets,  and  s  map  of  the  same 
was  made  by  him  ot  for  him,  or  one  that 
was  recognized  by  him  to  be  correct,  with  a 
view  of  establishing  a  town,  and  he  sold 
lota  with  reference  to  the  map  or  surrey, 
designating  the  pared  sold  as  certain  lots 
or  bloclcs,  and  designating  the  streets,  ao- 
cording  to  a  certain  map  or  survey,  this 
wUl  be  a  complete  and  irrevocable  dedica- 
tion of  the  streets  to  the  public,  whether  the 
town  at  that  time  was  Incorporated  or  not 
And  if  afterwards  the  town  became  an  in- 
corporated municipality,  Including  within  Its 
corporate  limits  the  land  thus  dedicated, 
with  full  authority  to  establish  and  open 
and  maintain  the  streets,  the  municipality 
succeeded  to  all  the  rights,  in  trust  for  the 
public,  acquired  by  the  dedication.  As 
agalnstsuch  a  municipal  light,  neither  nonuser, 
nor  the  rule  of  prescription,  nor  the  statute  of 
limitation,  can  be  invoked  to  prevent  Its 
successful  assertion.  This  is  the  law  of  this 
state.  The  question  has  been  fully  consid- 
ered, and  we  will  not  repeat  the  reasons, 
nor  attempt  to  add  additional  argument 
See  the  following  decisions:  Sherer  y.  Qty 
of  Jasper,  93  Ala.  530,  0  South.  584;  Evans 
V.  Railway  Co.,  90  Ala,  64,  7  South.  758; 
Reed  v.  City  of  Birmingham,  92  Ala.  839,  9 
South.  161;  Webb  r.  City  of  Demopolls, 
(Ala.)  13  South.  289;  Kennedy  v.  Jones,  11 
Ala.  63;  Methodist  Episcopal  Church  v.  CII7 
of  Hoboken,  83  N.  J.  Law,  13;  5  Amer.  & 
Bug.  Bnc.  Law,  406,  407,  and  note;  2  DilL 
Mun.  Corp.  675. 

Reversed  and  remanded. 


am  Ua.  30») 
DANTZLEB  v.  DE  BARDBLEBEN  COAL 
&  IRON  CO. 

(Supreme  Court  of  Alabama.     Mov.  14,  1883.> 

Hastbk  ahd  Bbbvant  —  Bavb  Plaob  to  Wokk— 
Fbllow  Sbbvaktb. 

1.  It  was  the  duty  of  an  engineer  in  charge 
of  several  blowing  engines  in  one  room,  if  any 
one  needed  repair,  to  disconnect  it  from  the 
steam  supply,  turn  It  over  to  a  repairer,  and, 
pending  the  repairs,  prevent  Interference  ■with 
it  by  others.  The  repairer  secnred  the  engine, 
eith»  by  inserting  timbers  in  the  fly  wheel  or 
by  propping  the  piston  rod  with  a  timber.  The 
engineer  had  disconnected  the  steam  from  an 
engine,  and  deceased,  the  repairer,  had  propped 
the  piston  rod.  In  some  way  the  steam  became 
reconnected,  and  the  rod  descended,  crushing 
the  prop,  and  killing  the  repairer,  who  was  in 
the  air  cylinder.  Held,  that  since  the  accident 
conid  have  occurred  only  by  such  reconnection, 
and  a  competent  person  had  been  provided  to 
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prevent  It,  the  employer  had  not  negligently 
failed  to  im>Tide  deceased  •  safe  place  to  work. 

2.  Since  deceased's  act  in  going  nnder  or- 
ders into  the  cylinder,  where  he  was  killed,  was 
not  the'  proximate  caase  of  his  death,  but  the 
anpervenlng  negligence  of  another,  or  nnao 
oonntable  accident,  there  eonld  Im  no  recovery, 
nnder  Code  1886,  <  2590,  subsec  4,  making  the 
employer  liable  when  the  injury  is  caused  by 
the  act  or  omission  of  any  servant  in  obedience 
to  particular  orders  of  a  rice  principal. 

8.  An  engineer  actually  operating  engines 
with  his  own  hands  and  Uie  aid  of  a  helper, 
as  directed  by  persons  superior  to  him  in  the 
common  employment,  is  not  a  person  "who  has 
any  superintendence  intmsted  to  him,"  so  as  to 
make  the  master  responsible  to  a  person  other 
than  tlie  helper  for  his  negligence  "whilst  in  the 
exercise  of  such  superintendence,"  under  Code 
1886,  I  2590.  subsec.  2. 

Appeal  from  city  court  of  Birmingham; 
Wnilam  W.  Wilkerson,  Judge. 

Action  by  S.  D.  Dantzler,  administrator  of 
the  estate  of  W.  A  McKay,  deceased,  against 
the  De  Bordeleben  Ckml  &  Iron  Company, 
for  damages  for  negligence  causing  the  death 
of  plaintlll's  Intestate,  under  Code  1886,  t 
2589.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Bowman  A  Harsh  and  Brickell,  Semple  & 
Gnnter,  tac  appellant  Walker  Percy,  for 
ainidlee. 

McCLBLLAN,  J.  Tbto  action  la  prose- 
cuted by  the  personal  representative  of  W. 
A  McKay,  deceased,  and  sounds  In  dam- 
ages for  the  death  of  plalntifTs  intestate, 
which,  it  la  insisted,  resulted  from  the  negli- 
gence of  the  De  Bardeleben  Coal  &  Iron 
Company.  The  first  count  of  the  complaint 
avers  wrong  and  negligence  on  the  part  of 
the  company  Itself,  nnder  section  2589  of 
the  Code.  The  other  connts  are  drawn  nn- 
der section  2590  of  the  Code,  and  severally 
present  causes  of  action  under  subsections 
1-4,  of  that  section. 

The  theory  of  plaintiff  tmder  the  first 
count  Is  that  the  defendant  company  was 
negligent  In  not  providing  and  maintaining 
a  safe  place  fk>r  McKay,  one  of  its  employes, 
and  engaged  In  the  discharge  of  his  duties 
as  such  when  he  was  killed,  to  work  In. 
The  evidence  is  without  conflict  to  the  ef- 
fect that  McKay  was  killed  by  the  move- 
ment of  the  piston  of  a  blowing  engine.  This 
engine  was  one  of  five  located  In  the  same 
room,  and  aU  in  charge  of  an  engineer  named 
Oould.  It  became  necessary  to  repair  this 
engine,  and  to  that  end  it  was  stopped-  It 
is  also  shown  that  when  such  engine  needed 
repairs,  it  was  Gould's  duty  to  effectually 
disconnect  It  from  the  steam  supply,  and 
then  turn  it  over  to  the  repairer,  after  which, 
and  while  the  repairs  were  In  progress,  the 
engineer's  further  duty  was  to  keep  watcb 
npon  It  and  prevent  any  Interference  with 
It  by  third  parties,  but  beyond  this  he  bod 
no  further  concern  with  It  until  the  repairs 
were  completed,  and  the  engine  turned  over 
to  him  by  the  repairers.  When  the  engine 
bad   been   stopped,    disconnected   from   the 


steam  supply,  and  turned  over  to  the  repair- 
ers, It  was  their  duty  to  further  secure  Its 
Inaction  either  by  Inserting  timbers  In  the 
spokes  of  the  fly  wheel,  which  would,  to 
the  extent  of  the  strength  of  the  timbers, 
prevent  Its  revolution,  and  consequently  all 
movement  of  the  engine,  or,  by  propping  the 
piston  rod  with  a  heavy  timber,  which  would 
prevent  Its  descending,  (Its  movement  Is 
VMtlcal,)  and,  of  consequence,  all  movement 
of  the  machine.  These  methods  are  about 
equally  efficacious,  and  are  each  Intended  to 
guard  against  any  accident  by  which  a  con- 
nection might  be  re-established  between  the 
Ix^er  and  the  steam  cylinder.  In  this  In- 
stance the  evidence  Is  without  conflict  that 
Gould  Aid  aU  that  was  required  of  him  In 
disconnecting  the  engine  from  the  boiler,  and 
that  McKay,  before  attempting  the  repairs 
he  was  to  make,  propped  the  piston  rod  In 
the  manner  Indicated.  Notwithstanding  all 
this,  however,  motion  was  in  some  way  Im- 
I>arted  to  the  engine,  the  piston  rod  descend- 
ed, crushing  the  beam  of  wood  intended  to 
support  It  and  crushed  and  killed  McKay, 
who  was  Inside  of  the  air  cylinder,  or  blow- 
ing tub  above  the  steam  cylinder,  by  draw- 
ing after  It  the  Iron  head  of  the  rod  which 
fills  the  cylinder  or  tub.  Confessedly  this 
movement  could  have  been  Imparted  to  the 
engine  in  only  one  way;  that  Is,  by  recon- 
necting the  engine  with  the  boilers,  and 
turning  on  the  steam.  This  was  done,  the 
Inferences  are,  either  by  the  engineer,  or 
through  the  interference  of  some  third  per- 
son. But  for  this  being  done,  McKay's 
place  of  work  was  a  perfectly  safe  one,  and 
had  been  made  so  by  the  performance  by 
Gould  and  McKay  on  their  respective  parts 
of  the  duties  which  their  employment  Im- 
posed upon  them.  The  company,  In  other 
words,  had  required  these  employes  to  pro- 
vide a  safe  place  for  one  of  them  to  work. 
They  had  compiled  with  the  requirement 
and  the  place  of  safety  had  been  provided. 
Certainly,  to  this  point  no  corporate  ne£^- 
gence  appears.  That  the  company  had  dis- 
charged its  full  duty  In  this  regard  Is  dem- 
onstrated by  the  result  reached  In  the  ac- 
tual existence  of  the  conditions  It  was  un- 
der an  obligation  to  create.  It  was  under 
a  further  duty  to  maintain  the  safety  of  the 
place  while  the  work  was  being  done.  It 
however,  was  not  required  to  Insure  abso- 
lute safety.  Its  whole  measure  of  duty  was 
to  use  all  reasonable  means  to  that  end 
which  a  careful  and  prudent  man  would 
resort  to  under  like  circumstances.  It  was 
not  to  be  expected  that  the  corporation,  even  - 
were  It  capable  at  direct  action,  would  be 
present  in  person,  so  to  speak,  for  the  pur- 
pose of  looking  to  the  maintenance  of  the 
safe  conditions  it  had  provided.  AU  that 
was  incumbent  npon  it  was  to  have  a  prop- 
er agent  or  servant  present  for  this  purpose. 
It  could  do  no  more  than  this,  and  this  It 
did  in  the  person  of  Gould,  who  was  charged 
with  the  duty  of  seeing  inat  the  safe  oondi- 
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tlons  In  respect  of  the  engine  be  not  Inter- 
fered with  by  third  persons.  Gcould  being  a 
competent  person  for  this  service,  the  com- 
j>any's  full  duty  was  performed  In  having 
him  there  to  perform  it;  and  any  remission 
of  performance  on  his  part  was  the  negli- 
gence, not  of  the  employer,  but  of  a  fellow 
servant  of  McKay,  for  which  the  defendant 
Is  not  responsible  at  common  law  in  connec- 
tion with  section  2589  of  the  Code,  and  not 
Uable  at  all,  unless,  under  other  counts  of 
,the  complaint,  the  evidence  brings  the  case 
within  section  2590  of  the  Code,— the  em- 
ployer's UalMllty  act  The  trial  court  did 
not  err,  therefore,  In  giving  the  affirmative 
charge  for  the  defendant,  bo  far  as  the  first 
count  of  the  complaint  is  concerned. 

It  remains  to  be  considered  whether  the 
case  is  brought  by  the  evidence  within,  or 
rather  whether  there  is  any  evidence  tend- 
ing to  make  a  case  under,  section  2590  of 
the  Code.  It  is  manifest  that  plaintlft's  in- 
testate did  not  come  to  his  death  as  a  prox- 
imate result  of  having  gone  into  and  be- 
ing in  the  blowing  cylinder  or  tub.  His  po- 
sition, but  for  supervening  neglig^ice  or  un- 
accountable accident,  was  a  safe  one;  and 
hence  there  is  no  merit  in  the  contention 
that  he  snfTered  death  in  consequence  of 
going  or  being  there  by  the  direction  of 
Boyd,  to  whose  orders  he  was  bound  to 
conform,  under  subsection  4  of  the  statute; 
and,  moreover,  had  such  conformance  to 
Boyd's  orders  borne  the  relation  of  proxi- 
mate cause  to  the  casualty,  there  is  no  evi- 
dence whatever  that  Boyd  was  negligent  in 
giving  the  ordar.  These  considerations  show 
also  the  grounds  of  our  conclusion  that 
the  case  is  not  brought  under  subsection  4 
of  the  act;  and  it  is  not  insisted  that  the 
injury  resulted  proximately  from  any  de- 
fect in  the  ways,  worlca,  machinery,  or  plant 
of  the  defendant,  within  the  Intent  and 
meaning  of  subsection  1.  The  chief  conten- 
tion of  appellant  is  that  the  evidence  tended 
to  prove  a  case  under  subsection  2  of  section 
2590  of  the  Code,  and  that,  therefore,  the 
court  erred  in  charging  affirmatively  for  the 
defendant; .  and  our  further  discussion  of 
the  case  will  be  confined  to  the  inquiry 
whether  there  Is  any  evidence  going  to  show 
that  McKay's  death  was  caused  by  reason 
of  the  negligence  of  any  person  in  the  serv- 
ice or  employment  of  the  master  or  em- 
ployer,  who  had  any  superintendence  in- 
trusted to  him,  while  in  the  exercise  of 
such  superintendence.  It  is  conceded  in  the 
outset,  for  the  argument,  that  the  evidence 
did  tend  to  show  that  Gould,  the  engineer, 
was  negligent,  either  in  himself  setting  the 
engine  in  motion,  or  in  failing  to  prevent 
some  third  person  setting  the  engine  in  mo- 
tion. There  can  be  no  doubt  that  Qould 
and  McKay  were  fellow  servants  of  the  de- 
fendant, or  that  the  common  master  w.is 
not  liable  to  the  one  for  injuries  resulting 
from  the  negligence  of  the  other,  unless  that 
other  was  negligent  while  in  the  exercise 


of  superintendence  intrusted  to  him  by  the 
employer.  Was  any  superintendence  intrust- 
ed to  him?  We  are  aware  that  the  eighth 
section  of  the  English  employer's  liability 
act,  which  contains  a  definition  of  the 
phrase,  "person  who  has  superintendence  in- 
trusted to  him,"  is  not  embodied  in  our 
statute,  which  is  taken  from,  or  in  most  re- 
spects modeled  after,  the  English  statute; 
and  we  need  not  take  issue  with  counsd 
that  this  is  a  pregnant  omission,  implying 
an  intent  on  the  part  of  the  legislature  to 
make  the  common  master  liable  whenever 
the  injury  complained  of  by  one  servant  is 
caused  by  any  person  in  the  service  who 
has  any  superintendence  Intrusted  to  him, 
whether  superintendence  be  his  sole  or  prin- 
cipal duty  or  not,  and  whether  or  not  be  is 
ordinarily  engaged  in  manual  labor,  provid- 
ed only  that  the  damnifying  negligence  oc- 
curs Willie  such  person  is  in  the  exercise 
of  whatever  superintendence  is  in  fact  in- 
trusted to  him.  Tet  neither  the  incorpora- 
tion of  that  part  of  section  8  to  which  we 
have  referred  into  the  English  statute  nor 
its  omission  from  our  own,  neither  its  im- 
port in  the  one  nor  the  implication  involved 
in  its  omission  from  the  other,  did  or  can 
exert  any  Influence  upon  the  meaning  of 
the  word  "superintendence."  That  word  has 
the  same  significance  in  both  statutes  as  had 
the  definition  of  the  expression,  "person  who 
has  superintendence  intrusted  to  him,"  nev- 
er been  incorporated  in  the  one  or  omitted 
from  the  other.  The  definition  is  not  of  the 
word  "superintendence"  at  all,  but  only  of 
the  amount  or  degree  of  superintendence 
which  must  be  intrusted  to  a  person  to  fiU 
the  terms  of  subsection  2,  the  abstract  qual- 
ity of  superintendence  being  the  same  wheth- 
er It  is  intrusted  to  a  person  in  sufficient  de- 
gree to  come  within  the  statute  or  not  So 
that  we  must  look  elsewhere  than  to  the 
English  statute,  or  to  the  fact  that  the  Eng- 
lish definition  of  the  phrase,  "person  who 
has,"  etc.,  has  I>een  omitted  from  our  stat- 
ute for  a  definition  of  "superintendence." 
We  find  this  in  Webster's  Dictionary:  "Su- 
perintend: To  have  or  exercise  the  charge 
and  oversight  of;  to  oversee  with  tho  power 
of  direction;  to  take  care  of  with  authority, 
—as,  an  officer  superintends  the  building  of 
a  ship  or  the  construction  of  a  fort;  *God  ex- 
ercises a  superintending  care  over  all  his 
creatures.' "  "Superintendence:  •  •  • 
The  act  of  superintending;  care  and  over- 
sight for  the  purpose  of  direction,  and  with 
authority  to  direct  Synonyms:  Inspection; 
oversight;  care;  direction;  control;  guid- 
ance." And  this  in  Worcester's  Dictionary: 
"Superintend,  (L.  superintendo;  super,  over, 
and  Intendo,  to  direct  one's  attention  to;  in,  to, 
towards,  and  tendo,  to  stretch:)  To  oversee; 
to  overlook;  to  have  the  care  and  direction 
of."  "Superintendence:  •  •  •  The  act 
of  superintending;  oversight;  superior  care; 
direction;  inspection."  The  following  from 
the  Century  Dictionary:    "Superintend:   To 
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have  charge  and  direction  of,  as  of  a  school; 
direct  the  course  and  oversee  the  details  of, 
(some  work,  as  the  construction  of  a  build- 
ing or  moTement,  as  of  an  army;)  regulate 
with  authority;  manage."  And  Roberts  & 
Wallace,  In  their  work  on  Duty  and  Liabil- 
ity of  Employers,  say:  "The  word  'superin- 
tendence' seems  properly  to  imply  the  ex- 
ercise of  some  authority  or  control  over  the 
I>erson  or  thing  subjected  to  oversight.  •  •  • 
Accordingly  It  may,  it  is  thought,  be  safely 
assumed  that  the  person  for  whose  negli- 
gence an  employer  Is  liable  imder  this  sub- 
Bectlon  (2)  must  be  one  to  whom  he  has 
delegated  some  of  that  authority  or  power 
of  control  which  he  would  otherwise  himself 
have  exercised."  Pages  260,  261.  To  leave 
oat  of  view  for  the  moment  the  fact  that 
Cronld,  the  engineer,  had  a  helper  or  as- 
sistant in  the  manipulation  of  these  engines, 
we  have  simply  the  case  of  a  man  engaged 
In  the  manual  operation  of  the  machines. 
With  his  own  hands  he  started  the  engines, 
regulated  their  revolutions,  and  stopped 
them;  and  all  this,  even  to  the  number  of 
revaladons  per  minute,  he  did  at  the  di- 
rection and  under  the  control  of  persons 
superior  to  him  in  the  common  employment. 
His  was  not  the  duty  of  giving,  but  of  obey- 
ing, directions.  He  did  not  draw  the  atten- 
tion of  others  to  a  thing  to  be  done  by  them, 
but  himself  was  required  to  do  whatever 
was  to  be  done.  His  care  of  the  engines 
iras  not  for  the  purpose  of  direction,  and 
with  authority  to  direct,  but  was  a  care  to 
be  eftectoated  by  his  own  hands.  He  was 
not  to  guide  and  control  others  in  their 
operation  of  the  engines,  but  to  control  and 
regulate  the  engines  by  the  laying  on  of 
his  own  hands.  He  was  not  to  direct  the 
course  and  oversee  the  details  of  the  opera- 
tion of  the  machines,  but  the  course  was 
marked  out  by  superior  authority,  and  the 
details  were  executed  by  his  personal  phys- 
ical exertion.  He  had  none  of  that  authori- 
ty or  power  of  control  which  the  employer 
would  otherwise  himself  have  exercised,  but 
all  authority  in  the  premises  properly  be- 
longing to  the  master  was  exercised  upon 
him  in  directing  his  services  as  a  manual 
laborer.  To  say  that  a  man  oversees,  over- 
looks, directs,  guides,  controls.  Inspects,  has 
a  care  of,  superintends  an  act  which  he 
himself  wholly  performs,  is  a  contortion  of 
language  not  to  be  tolerated.  These  terms, 
Indeed,  are  always  resorted  to,  to  indi- 
cate that  the  thing  done  was  not  manual- 
ly done  by  the  person  spoken  of,  but  at  his 
bidding.  Each  of  these  synonyms,  and  the 
word  "superintendence"  itself,  must  be  taken 
In  this  ordinary  and  usual  significance  here. 
"Superintendence,"  In  the  statute,  whatever 
dse  it  may  mean,  has  no  application  at  all 
to  a  person  whose  sole  duty  is  to  be  per- 
formed by  personal  acts  of  manual  la- 
bor, or  any  direct  bringing  to  bear  of  the 
physical  energies  to  the  end  in  view.  It 
has  been  said,  and  Is  doubtless  true  In  a 


sense,  that  the  8ui>erintendence  contemplated 
by  the  statute  "may  be  either  over  men  or 
machinery,  plant,"  etc.,  but,  whether  over 
the  one  or  the  oljier,  it  must  still  be  super- 
intendence, power  of  direction,  superior  care, 
and  control,  with  authority,  as  distinguished 
from  direct  personal  manipulation.  And 
while  there  may  possibly  be  superintendence 
of  the  operation  of  a  machine  or  a  number 
of  machines  by  one  person  without  Interme- 
diate human  agency,  such  a  case  is  most 
difflcnlt  of  conception.  We  are  inclined  to 
believe  that  its  possibility  even  does  not  ex- 
ist, and  to  think  that  what  Is  really  intended 
by  the  declaration  that  there  may  be  super- 
intendence of  machinery  la  that  where  one 
has  authority  to  have  machinery  operated, 
to  direct  Its  operation,  to  overlook  it,  etc., 
and  the  means  at  hand  in  others  to  carry 
out  his  directions,  he  is  superintendent  both 
of  the  machine  to  be  operated  and  of  the 
men  who  are  to  manipulate  it  as  he  directs. 
This  state  of  facts  was  brought  forward  in 
the  argument  upon  which  the  declaration  re- 
ferred to  was  based,  (Rob.  &  W.  Employ. 
Liab.  p.  202,)  and  we  know  of  no  case  to 
the  contrary.  The  case  of  Railroad  Co.  v. 
Burton,  (Ala.)  12  South.  88,  virtually  adopts 
this  view,  and  the  case  of  Pipe  Works  v. 
Dickey,  93  Ala.  418,  9  South.  720,  Is  in  no 
sense  opposed  to  it,  since  this  question  was 
not  decided,  or  at  all  discussed,  in  that 
case;  but,  to  the  contrary,  the  existence 
of  superlntendency  in  Galahan,  who  really 
only  had  manual  charge  of  a  machine,  was 
only  assumed  for  the  purpose  of  placing 
the  defense  on  the  ground  of  contributory 
negligence,  of  which  there  was  no  serious 
doubt  on  the  evidence.  Whether,  however, 
there  may  possibly  be  a  case  of  superlntend- 
ency purely  of  machinery  or  not,  it  is 
most  clear  to  us  that  Gould's  position  invcdv- 
ed  no  such  case,  dissociated  from  considera- 
tion of  the  fact  that  he  had  a  helper,  whose 
duties  are  shown  In  the  evidence.  Whether 
he  had  any  superintendence  Intrusted  to 
him,  in  view  of  this  consideration  is  a  ques- 
tion not  necessary  to  be  decided  in  tMs 
case.  If  any  such  superlntendency  existed 
In  that  connection  it  was  not  a  general  su- 
perlntendency over  the  helper  and  the  ma- 
chines, not  a  general  power  of  having  the 
machines  operated  as  he  directed  by  the 
hand  of  the  helper,  but  only  a  special  super- 
intendence to  direct  the  helper  to  assist 
him,  Gould,  In  the  manual  labor  of  operating 
them.  It  being  his  duty  to  personally  per- 
form—not merely  direct— this  labor,  and  his 
right  only  to  have  the  other  man  help  him 
to  perform  it,  his  relation  to  the  machinery 
being  primarily  that  of  a  laborer.  It  cannot 
be  said  that  he  was  In  the  exercise  of  any 
superintendence  while  he  was  discharging 
this  primal  duty  of  a  manual  laborer.  His 
superintendence,  if  any  he  had,  extended 
only  to  his  actual  direction  of  the  helper, 
and  ceased  whenever  he  did  any  act  In  per- 
son and  in  the  line  of  his  duty  as  the  en- 
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glneer  In  charge  of  tbese  machlnea;  tbe 
case  in  this  respect  being  radically  different 
from  those  of  Osborne  t.  Jackson,  11  Q.  B. 
Dlv.  619,  and  Railroad  Co.  v.  Burton,  (Ala.) 
12  South.  88,  94,  In  which  the  sole  duty  of 
tbe  negligent  person  was  that  of  superin- 
tendence, and  he  volontarlly  co-operated  in 
manual  labor.  The  idea  that  it  was  not 
the  legislative  purpose  to  make  the  employer 
liable  for  the  negligence  of  persons  in 
charge  of  machinery,  plant,  and  the  like  for 
the  purpose  of  operating  the  same,  unless 
the  machinery  is  on  or  connected  with  rail- 
roads, is  strengthened  by  a  reference  to  sub- 
section S  of  the  act,  which  allows  a  recovery 
when  the  injury  is  caused  by  the  negligence 
of  any  person,  etc.,  who  has  charge  or  con- 
trol of  any  signal  points,  locomotive  engine, 
switch,  car,  or  train  upon  a  railway,  or  of 
any  part  of  the  track  of  a  railway.  If  tbe 
contention  of  counsel  be  sound  that  there 
may  be  supointendence  of  machinery,  plant, 
etc.,  purely,  there  was  no  necessity  for  the 
enactment  of  this  clause,  since  the  matters 
provided  for  in  it  are  embraced  in  clause  2. 
The  legislature  supposed  they  were  not,  and 
therefore  enacted  subsection  5. 

The  evidence  in  this  case  Is  without  con- 
flict to  the  effect  that  when  the  engine  mov- 
ed or  was  set  In  motion  Gould's  helper  was 
not  even  on  the  premises,  and  that,  if  tbe 
engine  was  started  by  Gould,  It  was  the  di- 
rect, negligent  act  of  a  manual  laborer,  not 
in  any  sense  done  in  the  exercise  of  super- 
intendence, conceding  that  at  any  time  su- 
perintendence was  intrusted  to  htm.  This 
leaves  the  case  outside  of  subsection  2  of 
section  2Q90.  The  death  of  McKay,  on  this 
hypothesis,  was  not  caused  by  the  negligence 
of  a  person  to  whom  superintendence  was 
intrusted  "while  in  the  exercise  of  such  su- 
perintendence." On  the  other  liand,  had  tbe 
Jury  concluded  that  Gould  did  not  start  the 
engine,  but  that  it  was  set  in  motion  by 
some  third  person  in  consequence  of  his 
failure  to  prevent  outside  Interfoence,  the 
result  must  have  been  the  same.  On  this 
hypothesis  Gould  was  a  mere  watchman, 
for  whose  negligrence  the  company  was  not 
responsible  to  his  fellow  servant,  McKay. 
Rob.  &  W.  Employ.  Liab.  200.  In  no  pos- 
sible aspect  of  the  evidence  was  the  plain- 
tiff entttied  to  recover.  The  affirmative 
charge  for  defendant  was  properly  given. 
Affirmed. 


JOHNSON  V.  CLEMENTS, 
(trapreme  Court  of  Alabama.     Nov.  15,  1893.) 
BXBODTORS  —  Application  to  Requirb  Bbcubitt 
— Adswer — Sotpicib.nct — Review  on  Appeal — 

ASSBNCB   OT    EVISEMOE    FROM    KECORD  —  FkB- 
SOM PTIOlf . ' 

1.  Where  testator'a  widow  filed  a  petition 
under  Code,  i  2025,  asking  that  the  execator 
be  required  to  give  bond  for  the  faithful  ad- 
ministration of  the  estate,  on  the  ground  that 
L«  interest  therein  would  be  endangered  un- 
less security  were  given,  an  answer  alleging  that 


defendant  is  a  merchant;  that  he  furnishes  tes- 
tator's widow  and  children  with  sappUes  at 
cost,  for  which  reason  it  would  not  be  to  peti- 
tioner's interest  to  remove  him,— is  InsufiBcient, 
as  containing  matter  wholly  irrelevant  to  the 
petition,  and  the  court  properly  granted  the 
petition. 

2.  Even  though  the  answer  were  sufficient, 
there  being  no  evidence  set  out  in  the  record,  it 
must  be  presumed  that  the  evidence  failed  to 
show  cause  against  the  granting  of  the  petition. 

Appeal  from  chancery  court,  Geneva  coun- 
ty; Jesse  N.  Williams,  Chancellor. 

Petition  by  O.  B.  Clements,  testator's  wid- 
ow, asking  that  J.  J.  Joh.nson,  tbe  executor, 
be  required  to  give  bond  for  the  faithful  per- 
formance of  his  trust  The  petition  was 
granted,  and  defendant  appeals.   Affirmed. 

M.  B.  miUgan,  for  appellant  W.  J>.  Rob- 
arts,  for  appellee. 

McCLEIiLAN,  J.  Mrs.  O.  B.  Clements  filed 
in  the  chancery  court,  where  the  administra- 
tion of  her  deceased  husband's  estate  was 
pending,  a  verified  petition  under  section 
2025  of  the  Code,  which  fully  set  forth  all 
the  facts  contemplated  by  that  section,  and 
necessary  to  an  invocation  of  tb.e  court's 
power  to  require  J.  J.  Johnson,  who  was 
made  executor  of  the  last  win  of  the  de- 
cedent, and  exempted  by  an  express  provi- 
sion therein  from  giving  bond,  to  give  se- 
curity for  the  faithful  administration  of  said 
estate  as  the  executor  named  in  the  will. 
Upon  the  filing  of  this  petition,  and  notice' 
thereof,  the  onus  was  upon  Johnson  to  show, 
by  proper  averment  supported  by  sufficient 
proof,  cause  against  the  application.  Code,  | 
2026;  Allen  r.  Draper,  (Ala.)  13  South.  529. 
Jobtison  appeared,  and  filed  a  papw,  which, 
in  its  caption,  purports  to  be  an  answer  to 
the  petition,  but  which  contains  only  matter 
wholly  irrelevant  to  the  issue  tendered  by 
the  petition,  and  going  to  show,  not  that  the 
interest  of  the  petitioner  in  the  estate  would 
not  be  endangered  for  want  of  security  for 
his  faithful  execution  of  the  will  and  admin- 
istration of  the  estate,  but  merely  that  be- 
cause he  was  a  merchtunt,  and  furnished  sup- 
plies to  the  widow  and  children  of  the  testa- 
tor at  cost,  it  would  not  be  to  the  interest 
of  the  petitioner  to  have  him  deposed  from 
tbe  executorship.  As  his  deposition  or  re- 
moval from  the  executorship  was  not  the 
end  proposed  or  sought  to  be  accomplished 
by  tbe  petition,  and  as  the  fact  that  he  was 
supplying  the  necessaries  of  life  to  the  pe- 
titioner at  low  prices  was  in  no  sense  a 
refutation  of  the  averment  of  the  jtetttion 
that  the  interest  of  Mrs.  Clements  in  the  es- 
tate would  be  endangered,  it  is  not  conceiv- 
able that  this  paper  was  at  all  an  answer  to 
the  petition,  or  that  Its  averments  showed 
any  cause  against  the  application.  Our  con- 
currence in  the  action  of  the  chancellor,  re- 
quiring bond  to  be  given,  might  be  rested  on 
these  considerations  alone;  but  to  go  be- 
yond this,  and  treating  the  answer  as  suffi- 
cient  the    evidence,  if  any   was  adduced 


Digitized  by 


Google 


Ala.) 


KENNON  «.  ADAMS. 


15 


against  the  appllcatloiit  is  not  Bet  out  In  this 
record.  If  no  evidence  was  offered  by  John- 
eon,  he  failed  to  show  cause  against  the  or- 
der prayed.  If  evidence  was  In  fact  ad- 
duced, we  would  be  bound  to  assume,  in  its 
absence  from  the  record,  that  it  was  insuffl- 
dent  to  discharge  the  onus  resting  on  the  re- 
spondent So  that,  upon  any  possible  aspect 
of  the  case,  as  now  presented,  nothing  re- 
mains for  this  court  but  to  affirm  the  order 
of  the  chancellor  requiring  the  respondent  to 
give  bond  as  prayed  in  the  petition.  Af- 
firmed. 


aOO  Als.  288) 

KENNON  et  aL  t.  ADAMS  et  al. 
(Supreme  Court  of  Alabama.     Nov.  13,  1893.) 
Dnisvi— iKTBBPosrnoN  ov  Ci.Aiit — DismsaAi/— 

.      JUDOKBHT  AOAINBT  CI.AIM ANT  — WHAX  MAT  £u- 
BBACS. 

In  detinue,  claimants  interposed  a  claim 
for  the  property  in  auit,  which  was  turned  over 
on  tfarir  giving  bond.  On  ptalntlfi's  motion,  and 
with  claimants'  consent,  the  claim  suit  was  dis- 
missed, and  in  the  main  suit  the  jury  found  for 
plaintiffs  for  the  property.  Beta,  that  a  judg- 
ment reciting  that  plaintiffs  recover  of  claimants 
the  property,  or  its  alternate  value,  and  the 
costs  of  the  claim  suit,  was  irregular,  and  that 
the  court  was  not  justified  in  rendering  a  judg- 
ment against  claimants  other  than  for  the  dis- 
missal of  the  clum  suit,  and  for  the  costs  there- 
of; under  Code,  i  3008k  the  remedy  of  plaintiffs 
bring  on  the  bond. 

Appeal  from  circuit  court,  Lee  county;  J. 
M.  Carmlcbael,  Judge. 

Detinue  by  Adams  Bros,  against  Thomas  B. 
Atba.  Kennon  &  Hill  interposed  a  claim  to 
the  property  sued  for.  The  property  was 
turned  over  to  claimants  on  their  giving 
bond,  and  thereafter  the  claim  suit  was  dis- 
missed. A  Judgment  was  rendered  against 
claimants,  that  plaintiffs  recover  of  them  the 
property,  or  its  alternate  value  as  assessed 
by  the  Jury  in  the  main  cause,  and  with  costs 
of  the  claim  suit,  and  claimants  appeal. 
Judgment  corrected. 

On  AprU  28,  1891,  the  following  Judgment 
entry  was  made:  "This  cause  coming  on  to 
be  heard,  come  the  parties  by  attorneys,  and 
the  issues  were  made  up  under  order  of  the 
court,  and  plaintiff  moved  the  court  to  dis- 
miss the  claim  propounded  by  the  claimant, 
to  which  motion  claimant  consented.  The 
defendant  suggested  the  title  of  the  plaintiff 
was  a  mortgage  on  the  property  sued  for; 
and  issue  being  Joined  as  shown  by  the  rec- 
ord, and  trial  had,  come  a  jury  of  good  and 
lawful  men,  to  wit,  G.  J.  Roberts  and  eleven 
others,  who,  being  impaneled,  sworn,  and 
charged,  on  their  oaths  say:  'We,  the  Jury, 
find  for  the  plaintiff  for  the  property  sued 
for  in  the  complaint  We  find  the  value  of 
the  property  to  be  as  follows,  to  wit  one 
horse,  $50;  three  cows,  $24.  We  find  the  use 
or  hire  of  the  horse  to  be  $10  per  annum. 
We  farther  find  that  the  amount  due  on 
mortgage  to  be  $79.'  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  plaintiff  have 
and  recover  of  the  defendant  the  property 


sued  for,  or  Its  alternate  value;  But  it  tbe 
amount  of  tbe  mortgage  debt  hereinbefore 
stated  as  due,  and  interest  thereon  and  costs, 
is  paid  within  thirty  days,  then  no  execution 
or  other  process  shall  issue  on  the  Judgment 
But  if  said  mortgage  debt  is  not  so  paid,  and 
Interest  and  cost,  then  it  is  ordered,  ad- 
judged, and  decreed  that  the  plaintiff  have 
and  recover  of  said  defMidant  the  property 
sued  for,  or  its  alternate  value,  together  with 
the  cost  In  this  case,  for  which  let  execution 
issue.  And  it  apiiearlng  to  the  court  that  the 
property  is  in  the  hands  of  the  claimant,  who 
made  a  claim  bond,  It  la  ordered,  adjudged, 
and  decreed  that  the  plaintiff  have  and  re- 
cover of  the  claimant  the  property  sued  for, 
or  its  alternate  value  aforesaid,  together  with 
the  cost  In  this  behalf  expended,  for  which, 
unless  said  mortgage  debt.  Interest  and  costs. 
Is  paid  within  thirty  days,  let  execution  Is- 
sue." On  AprU  19, 1892,  the  sheriff  returned 
the  claim  bond  with  tbe  following  indorse- 
ment entered  upon  it:  "The  claimant  in  the 
within  bond,  for  more  than  thirty  days  here- 
tofore, having  failed  to  deliver  the  property 
to  satisfy  the  Judgment  in  said  cause  therein 
named  to  pay  the  damages  assessed  in  the 
cause  by  the  Jury,  I  hereby  declare  said  bond 
forfeited,  and  hereby  make  returns  of  said 
fact  this,  the  19th  day  of  April.  1892." 
Hence  this  appeaL 

J.  M.  Chilton,  for  appellants. 

McGLEIiLAN,  J.  On  the  dismissal  of  ap- 
pellants* claim  In  the  court  beJow  at  plain- 
tiff^* motion,  to  which  claimants  consented, 
there  should  have  been  a  formal  Judgment  of 
dismissal,  and  for  the  costs  of  the  claim  suit 
Beyond  this  it  was  not  necessary  for  the 
Judgment  to  go.  The  execution  of  bond  by 
claimants,  and  their  possession  of  the  prop- 
erty under  the  bond  at  the  time  of  the  dis- 
missal of  their  claim,  taken  in  connectloa 
with  the  fact  and  judgment  of  dismissal, 
broTight  the  case  within  the  provisions  of  sec- 
tion 3008*  of  the  Code,  as  applied  to  actions 
of  detinue  by  the  act  of  February  26,  1889, 
(Acts  1888-89,  p.  57,)  and  it  thereupon  became 
claimants*  duty  to  deliver  the  property  to  the 
sheriff  within  30  days.  If  they  failed  in  this, 
it  was  the  sherlfTs  duty  to  return  the  bond 
forfeited;  and,  upon  this,  the  clerk— judg- 
ment having  been  entered  for  the  plaintiffs 
in  the  main  suit  for  the  property  or  its  alter- 
nate value,  aud  not  having  been  satisfied — 
should  have  Issued  execution  against  all  the 
obligors  on  the  bond  for  the  assessed  value  of 
the  property,  and  for  the  costs  of  the  claim 

'Code,  {  8006,  provides  that  if  Judgment  is 
rendered  against  one  Interposing  a  claim  to 
property  levied  on,  and  he  fails  to  deliver  it  to 
the  sheriff  within  30  days  thereafter  to  satisfy 
plaintiff's  execution,  the  sheriff  must  indorse 
the  claim  bond  "Forfeited,"  and  the  clerk  must 
issue  execution  against  the  obligors  therein  for 
the  amount  of  plaintiff's  judgment,  if  less  than 
the  value  of  the  property  assessed  by  the  jury, 
and  for  damages  and  costs  of  trial. 
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suit.  Tbere  vfOM  in  fact  no  judgment  render- 
ed, formally  dismissing  the  claim  of  Kennon 
&  Hill;  the  entry  reciting  only  that  plaintiffs 
moved  to  dismiss  the  claim,  and  that  claim- 
ants consented  to  the  motion.  The  judgment 
rendered  against  claimants  was  that  plain- 
tiffs bare  and  recover  of  them  the  property 
sued  for,  or  its  alternate  value  as  assessed 
by  the  jnry  in  the  main  cause,  and  the  costs 
of  the  claim  suit  This  judgment  was  Irreg- 
Tilar.  It  will  be  corrected  here  by  an  adjudi- 
cation dismissing  the  claim  of  Kennon  & 
Hill,  and  taxing  them  with  the  costs  thereof, 
and  as  corrected  it  will  be  affirmed. 


aoo  Ala.  18S) 

SHARP  v.  ALLGOOD. 

(Snpreme  Oomrt  of  Alabama.     Nov.  16.  1893.) 

JuDOiimT  —  Rbddctiok  bt  Consent— Waivbb— 
Insobsement. 

1.  In  an  action  on  a  note,  defendant  pleaded 
usnry  and  non  est  factum.  The  note  showed 
usurv  on  its  face.  The  jury  found  for  plaintiff 
for  the  full  amount,  with  interest  from  maturity 
to  trial.  Defendant  moved  for  a  new  trial  on 
the  grounds  that  the  verdict  was  contrary  to 
the  evidence,  and  that  the  jury  ignored  the  plea 
of  usury.  The  court,  by  consent  of  parties, 
entered  judgment  reduced  to  the  principal  of 
the  note.  Held,  that  said  consent  was  merely 
to  the  reduction,  and  did  not  waive  the  other 
defense. 

2.  One  who  indorses  a  note  on  the  express 
condition  that  it  shall  not  be  delivered  unless 
another  signs  as  comaker  is  not  liable  to  the 
payee  tfddng  it  withont  knowledge  of  the  condi- 
tion, or  of  the  forgery  of  tlie  comaker's  sig- 
nature. 

'  Appeal  from  circuit  court,  Calhoun  county; 
lieroy  F.  Box,  Judge. 

Action  by  J.  P.  Allgood  against  3.  8.  Sharp 
as  surety  on  a  promissory  note.  Judgment 
for  pladntlff.    Defendajat  appeals.    Reversed. 

UpoQ  the  introduction  of  all  the  evidence, 
the  court,  among  other  things,  instructed  the 
jnry  as  follows:  "That  if  they  found  from 
the  evidence  that  the  plaintiff  was  not  pres- 
ent when  the  note  was  made  and  signed,  and 
bad  no  notice  that  the  note  received  of 
Thomas  Stewart  was  not  signed  by  the  sure- 
ty, A.  M.  Stewart,  as  it  purxx>rted  on  its  face 
to  be,  at  the  time  of  delivery,  and  if  plain- 
tiff lent  Thoe.  Stewart  the  money  on  the 
faith  of  all  the  signatures  thereto  being  gen- 
uine, that  they  should  give  a  verdict  for  the 
plaintiff."  The  defendant  duly  excepted  to 
this  porticHL  of  the  court's  charge.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  the  fol- 
lowing written  charge  to  the  jury:  "Unless 
the  proof  shows  that  the  plaintiff  knew  of 
the  fraud  by  which  A.  M.  Stewart's  name  was 
signed  to  the  note,  if  the  jury  flad  that  the 
name  was  fwged,  then  the  plaintiff  will  be 
entitled  to  a  verdict."  The  defendant  duly 
excepted  to  the  giving  of  this  charge,  and 
also  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  charges 
as  asked:  (1)  "Tbat  if  they  believe  the  evi- 
dence they  must  find  for  the  defendant;" 


(2)  "that,  if  they  believe  ftom  tb»  evidence 
that  defendant  signed  the  note  as  smiety 
upon  the  imderstandlng  and  condition  wltb 
Thomas  Stewart  that  A.  M.  Stewart  was 
also  to  sign  the  note  as  surety,  Hiey  must 
find  for  defendant;"  (3)  "tbat  if  they  believe 
A.  M.  Stewart  did  not  sign  the  note  sued  on, 
and  that  defendant  signed  the  note  upon  con- 
dition that  before  its  delivery  A.  M.  Stewart 
was  to  sign  or  had  signed  it,  th«i  they  must 
And  for  deteadaoL" 

Cooke  &  Cooke,  for  appelant  Caldwell  & 
Johnston,  for  appdlee. 

STONE,  C.  J.  It  is  o(«t«)ded  toe  appellee 
that,  even  if  the  drouit  court  erred  in  the 
charges  given  and  excepted  to  on  the  trial  of 
this  case,  that  error  was  healed  by  the  rul- 
ing of  the  court,  four  days  later,  on  the  mo- 
tion for  a  new  trial.  There  had  been  two 
pleas  interposed,— usury  and  a  special  plea 
of  non  est  factum.  The  plea  of  usury  was 
unquestionably  sustained.  Tbe  note  sued  <m 
showed  on  Its  face  that  interest  was  to  be 
paid  at  the  rate  of  12^  per  cent  Notwith- 
standing this,  the  jury  allowed  to  the  plain- 
tiff Interest  on  tbe  note  from  its  maturity  up 
to  the  trial  Tbe  defendant  moved  for  a  new 
trial  on  two  grounds:  First,  "that  the  verdict 
is  contrary  to  the  evidence;"  and,  seccmd, 
"that  the  jury  ignored  the  plea  of  usiury, 
which  was  proven  by  the  note  itself  cm  which 
the  suit  was  brou^t,  and  allowed  interest  on 
the  note,  which  is  Included  in  the  verdict" 
Passing  on  this  motion,  the  circuit  court  al- 
tered tiie  following  judgment:  "Came  the 
parties  by  attorney,  and  by  consent  of  par- 
ties the  judgment  heretofore  rendered  in  this 
case  Is  hereby  reduced  to  two  hundred  and 
eighteen  and  75/100  dollars,  and  the  plain- 
tiff is  taxed  with  all  the  costs  of  tbe  suit" 
This  sum,  $218.76,  is  the  sum  of  the  unpaid 
principal  of  tbe  note  sued  on.  Tbe  contri- 
tion Is  that  this  correoted  judgment,  entered 
by  consult,  cored  any  errors  that  may  have 
been  committed  on  the  trial,  or,  rather,  was  a 
o<.>ns«it  to  waive  them.  We  do  not  so  under- 
stand or  interpret  the  record.  The  consent 
was  not  that  the  judgment  might  be  ren- 
dered. It  was  that  It  might  be  reduced.  The 
jury,  by  their  vwdict,  had  given  to  plaintiff 
$393.38.  Because  ot  this  excessive  amoimt, 
a  new  trial  was  moved  for.  The  amended 
judgment  dearly  Implies  that,  but  for  the  re- 
duction at  the  recovery,  a  new  trial  would 
have  been  granted.  The  presiding  judge  had 
no  power  to  compel  the  plaintiff  to  remit  a 
part  of  the  verdict  He  exhausted  bis  power 
when  he  announced  that  he  would  grant  a 
new  trial  imless  the  plaintiff  made  sudi  re- 
mission. Tbe  record  justifies  tbe  Inference 
that  this  is  precisely  what  the  court  an- 
nounced would  be  done,  and  that  tbereupon 
counsel  consented  to  remit,  and  did  remit, 
all  over  the  principal  of  the  note.  We  hold 
that  tills  remis8i<m  or  reduction  of  the 
amount  of  tbe  recovery  is  what  tbe  parties 
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consented  to,  and  that  it  was  in  no  sense  a 
waiver  of  tbe  other  defense  relied  on. 

Ttie  ottier  line .  of  defense  is  made  good, 
if  the  Jury  beUeved  tlie  testimony.  AH  the 
testimony  bearing  on  the  qnestlon  was  to  the 
effect  that  Sharp,  If  liable  at  aJl,  was  only  a 
surety  of  Thomas  Stewart,  tbe  principal 
debtor.  He  r^Cnsed  to  sign  the  note  unless 
A.  M.  Stewart  would  also  sign  as  surety.  On 
no  other  terms  was  Thomas  Stewart  author- 
ized to  use  the  paper.  A.  M.  Stewart's  name 
was  attached  to  the  paper  as  a  comaker,  but 
there  was  testimony  tending  to  show  that  his 
(the  said  A  M.  Stewarf  a)  name  was  placed 
there  without  his  act  or  authority.  Being 
sued  on  the  paper,  he  had  successfully  de- 
fended the  suit  on  a  plea  of  non  est  factum. 
U  tbe  Jury  believed  Sharp's  acoomnt  of  the 
transaction,  and.  that  he  signed  the  note, 
and  consented  to  be  bound,  only  on  the  con- 
dition that  A  M.  Stewart  would  become  a 
comaker,  and  if  they  further  found  that  A 
M.  Stewart's  name  was  placed  th«e  with- 
out his  authority  or  ratification,  then  this 
was  and  is  s  defense  for  Sharp  In  tbe  pres- 
ent action.  And  it  Is  no  answer  to  this  de- 
fense that  AUgood  was  not  informed  of  this 
condition  anterior  to  his  acceptance  of  the 
paper.  The  onthM^tles  hold  that  It  was  his 
duty  to  inform  himself  of  the  genuineness 
and  binding  obligation  ot  the  signatures,  be- 
fore accepting  and  acting  on  them.  Bibb  v. 
Reld,  3  Ala.  88;  Robertson  v.  Ck^ker,  11  Ala. 
466;  Insurance  Oo.  v.  MoMlIlan,  29  Ala.  147; 
Guild  v.  Thomas,  54  Ala.  414;  King  v.  State, 
81  Ala.  92,  8  South.  169;  Smith  v.  Klrkland, 
81  Ala.  345, 1  South.  276;  Marks  v.  Bank,  79 
Ala.  650;  Evans  v.  Daughtry,  84  Ala.  68,  4 
South.  692;  Campbell  v.  Larmore,  84  Ala. 
499,  4  South.  593;  Bank  v.  Evans,  15  N.  J. 
Law,  155;  Pawling  v.  U.  S.,  4  Cranch,  219; 
Unn  Oo.  V.  Farrls,  52  Mo.  75;  Ayers  v.  Mil- 
roy,  53  Mo.  516;  lovett  v.  Adams,  3  Wend. 
380;  BronHon  v.  Noyes,  7  Wend.  188;  Pepper 
T.  State,  22  Ind.  399;  People  v.  Bostwick,  43 
Barb.  9;  Perry  v.  Patterson,  5  Humph.  133. 
Several  of  the  charges  given  and  excepted  to 
are  not  reconcilable  with  these  principles. 
Reversed  and  remanded. 


m  Klaa.  701) 

ADAMS,  State  Revenue  Agent,  v.  TONELLA 
et  al. 

(Supreme  Court  of  MisBissippi.     March,  1893.) 

CoHSTmmoNAi.  Law— Taxation— Statb  Revs- 
bub  AesNT. 

Code  1892,  g§  4190-4193,  empowering  the 
state  revenue  agent  to  asBesa  and  collect  all 
past-due  delinquent  taxes,  requiring  liim  to  in- 
vestigate the  books  and  vouchers  of  all  fiscal 
officers  of  the  state,  and  of  every  county,  mu- 
DKlpality,  and  levee  board,  and  to  collect  all 
revenue  improperly  withheld  from  either,  and 
to  sue  all  persons  and  officers  for  past-due 
taxes,  whether  assessed  properly  or  not,  and, 
when  any  taxable  person  or  property  has  es- 
caped taxation,  to  assess  the  tax  as  the  collector 
may  do,  and  collect  it,  but  not  to  assess  taxes 

v.l4BO.no.l — 2 


accruing  before  1886,  and  to  have  the  burden 
of  proof  that  the  property  or  person  was  not, 
or  not  properly,  assessed,  and,  should  he  think 
property  improperly  assessed  and  approved,  to 
notify  the  board  of  supervisors,  and  call  for  a 
rehearing,  violate.  Const  1800,  S  112,  requiring 
taxation  to  be  uniform  and  equal  throughout 
the  state,  property  to  be  taxed  in  proportion  to 
its  value,  and  assessed  under  general  laws, 
and  by  uniform  rules,  according  to  its  true 
value. 

Appeal  from  circuit  court,  Warren  county; 
J,  D.  OUland,  Judge. 

Action  by  Wirt  Adams,  state  revenue 
agent,  against  Theodore  Tonella  and  others, 
fbr  taxes.  Judgment  for  defendants.  Floln- 
tiff  appeals.     Afllrmed. 

Calhoon  &  Green  and  B.  H.  Thompson,  for 
appellant  Murray  F.  Smith  and  J.  Hlrsh, 
for  ap];>ellees. 

COOPER,  J.  This  is  a  suit  by  the  rev- 
enue agent  of  the  state,  Wirt  Adams,  against 
Theodore  Tonella,  a  resident  of  the  city  of 
VlCksburg,  In  the  county  of  Warren,  and 
Brennan  and  Sproules,  sheriff  and  assessor 
of  said  county  of  Warren,  and  Kelrsky,  the 
assessOT  of  the  dty  of  Vldisburg.  The  dec- 
laration av«-s  that  during  the  year  1891  the 
defendant  Tonella  was  the  own«  of  certain 
personal  prcqjerty,  to  wit,  "notes,  accounts, 
and  valid  securities  for  loaned  money,"  of 
the  value  of  $7,200,  which  was  subject  to 
assessment  and  liable  to  taxation  for  said 
year  In  sold  county  and  dty;  that  the  levy 
for  state  and  county  taxes  for  the  year  1801 
was  12  mills  on  each  dollar  of  taxable  prop- 
erty, and  that  for  city  taxes  was  20  mills  on 
the  dollar;  that  it  was  tbe  duty  of  Tonella 
to  return  said  credits  for  assessment  and 
taxation,  and  was  also  the  duty  of  said  as- 
sessors and  coIlectcNrs  to  have  caused  the 
same  to  be  assessed  according  to  law,  which 
they  willfully  failed  and  neglected  to  do; 
that  in  Septembw,  A  D.  1892,  the  plaintiff, 
as  by  law  he  was  auth(»-lzed  to  do,  assessed 
tbe  said  credits  to  the  defendant  Tonella, 
and  reported  the  same  to  the  proper  ofScers, 
to  l>e  by  them  noted  on  the  assessment  rolls, 
and  gave  notice  of  his  action  to  Tonella. 
Tbe  plaintiff  demanded  judgment  against 
Tonella  for  $144,  the  amount  claimed  oa 
taxes  due  to  the  city  of  Vlcksburg,  and  for 
$86.40  as  state  and  county  taxes.  He  also 
demanded  judgment  against  Brennan,  th« 
sheriff,  and  Sproules,  the  county  assessor, 
and  Kehrsky,  the  dty  assessor,  for  the 
amount  of  the  commissions  to  which  plain- 
tiff would  be  entitled  if  successful  in  this  suit 
The  defendants  demurred,  and,  their  demur- 
rer having  been  sustained,  tbe  plaintiff  ap- 
peals. 

The  oface  of  state  revenue  agent  is  cre- 
ated, or  the  statutes  relative  to  the  same  re- 
vised and  amended,  by  chapter  126  of  the 
Code  of  1892.  The  first  three  sections  of  the 
chapter  (4187-4189)  have  relation  to  the  cre- 
ation, election,  and  qnallflcation  of  the  offi- 
cer.    The  last  nine  sections  relate  to  the  pro- 
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cedure  by  the  agent  to  enforce  the  payment 
of  taxes  after  they  have  been  Imposed,  or  to 
other  matters  not  now  necessary  to  review. 
The  question  InTOlved  In  the  present  suit 
arises  from  a  consideration  of  sections  4190- 
4193,  which  are  as  foUows:  "Sec.  4190.  Aft- 
er the  expiration  of  the  fiscal  year  In  which 
the  taxes  become  due  and  payable,  and  that, 
too,  whether  the  taxes  were  assessed  or  prop- 
erly assessed  or  not  the  revenue  agent  may 
assess  and  collect  all  past-due  taxes,  wheth- 
er the  same  be  caused  by  the  default  of  the 
assessor,  tax  collector  or  tax-payer;  but  If 
the  revenue  agent  Instltate  suit  against  any 
person  or  corporation  who  has  been  correct- 
ly assessed,  and  the  taxes  so  assessed  paid, 
he  shall  be  liable  on  his  bond  to  such  per- 
son or  corporation  for  all  costs  and  expenses 
Incurred  In  defending  such  suits,  if  the  judge 
will  certify  that  the  suit  was  frivolous,  co: 
that  there  was  no  ground  for  the  action. 
Sec.  4191.  It  is  the  duty  of  the  state  rev- 
enue agent  to  investigate  the  books,  ac- 
counts, and  vouchers  of  all  fiscal  ofilcers  of 
the  state,  and  of  every  county,  municipality 
and  levee  board,  and  to  sue  for,  collect  and 
pay  over  all  revenue  improperly  withheld 
trom  elth»;  and  he  has  power,  and  it  is 
his  duty,  to  proceed  against  all  such  officers 
and  their  sureties  by  action  to  recover  any 
such  revenue;  and  It  Is  bis  duty  to  proceed, 
by  suit  in  the  proper  court,  against  all  offi- 
cers, persons,  corporations,  companies  and 
associations  of  persons,  for  all  past  due  and 
unpaid  taxes  owing  to  the  state,  counties, 
municipalities  and  levee  boards,  whether  ad 
valorem,  privilege,  license^  poll  or  other,  and 
whether  assessed  or  properly  assessed  or 
not,  if  the  fiscal  year  in  which  the  same 
onght  to  have  been  paid  have  expired;  and 
his  duty  to  proceed  by  suit  for  the  collec- 
tion of  any  such  taxes  arises  wheth»  the 
faUnre  to  pay  the  taxes  originated  from  the 
neglect  or  failure  of  any  officer  or  board  to 
perform  his  or  Its  official  duty,  or  from  the 
failure  of  any  person  or  corporation  to  fully 
give  in  his  or  its  property  to  the  assessor, 
<v  at  a  sufficient  valuation  or  otherwise. 
But  his  right  and  duty  to  collect  money 
trom  a  fiscal  officer,  where  the  delinquency 
appears  by  correct  open  account  on  the 
books  of  the  proper  accounting  officer  shall 
only  arise  after  he  has  given  thirty  days'  no- 
tice to  the  officer  to  pay  oyer  the  amount, 
and  his  faUure  to  do  so.  Sea  4192.  It  is  the 
duty  of  the  state  revenue  agent,  when  any 
person,  corporation,  i»operty,  business,  oc- 
cupation or  calling  liable  to  an  ad  valorem 
or  privilege  tax  has  escaped  or  shall  escape 
taxation  by  reason  of  not  being  assessed  or 
of  not  being  demanded,  or  otherwise,  to  as- 
sess the  same  as  the  tax-collector  Is  author- 
ized to  do,  and  to  collect  and  pay  over  the 
taxes  thereon  in  like  cases.  He  shall  report 
all  additional  assessments,  in  writing,  to  the 
tax-collector,  whose  duty  it  will  be  to  enter 
the  same  on  the  assessment-roll,  as  in  case 
of  an  assessment  by  him,  only  he  shall  note 


that  the  assessment  Is  madd  by  the  state  rev- 
enue agent.  The  taxes  on  all  such  addition- 
al assessments  may  be  recovered  by  the  state 
revenue  agent  by  action,  if  not  paid  within 
tea  days  after  notice  to  the  party  assessed, 
if  be  be  a  resident  of  the  state,  or,  if  a  non- 
resident, within  ten  days  after  the  date  of 
the  assessments;  and  the  proceedings  may 
be  against  the  i>erson  or  property  assessed, 
or  both.  Sec.  4193.  The  state  revenue  agent 
shall  not  assess  taxes  accruing  prior  to  the 
year  1886;  and  in  all  cases  the  burdoi  of 
proof  shall  be  on  the  agent  to  show  that  the 
proi>erty  or  person  was  not  assessed,  or  prop- 
erly assessed;  and  the  person  assessed  or  re- 
assessed shall  have  ten  days'  notice,  in  writ- 
ing, before  bringing  suit.  But  when  the 
revenue  agent  shall  think  property  which  has 
been  assessed  and  approved  by  the  board  of 
supervisors,  has  been  improperly  assessed, 
he  shall  notify  the  board  of  supervisors,  and 
summon  the  party  assessed  to  appear  before 
it  for  a  rehearing.  The  board  sliall  hear 
both  parties,  and  decide  the  matter  of  dif- 
ference, from  which  either  party  may  ap- 
peaL"  Section  112  of  the  constitution  of 
1890  declares  as  follows:  "Taxation  sliall 
be  uniform  and  equal  throughout  the  statei 
Property  shall  be  taxed  in  proportion  to  Its 
value.  •  •  •  Properly  shall  be  assessed 
tor  taxes  under  general  laws,  and  by  uni- 
form rules,  according  to  its  true  value."  Un- 
der the  constitution  of  1869,  the  provision 
was  that  "taxation  shall  be  equal  and  uni- 
form throughout  the  state.  All  inroperty 
shall  be  taxed  In  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law."  Artlde 
12,  {  20.  By  section  21,  art  6,  of  the  constl- 
tntlon  of  1869,  it  was  provided:  "A  sherift, 
cor(Hier,  treasurer,  assessor  and  surveyor 
shall  be  elected  in  each  county  by  the  quali- 
fied electors  thereof,  who  shall  hold  their 
offices  for  two  years,  unless  sooner  removed." 
Section  138  of  the  constitution  of  1890  is  as 
follows:  "The  sh«^ff,  coroner,  treasurer, 
assessor,  surveycH*,  clerks  of  courts  and  mem- 
bers of  the  board  of  supervisors  of  the  sev- 
eral counties,  and  all  other  officers  exercis- 
ing local  Jurisdiction  therein,  shall  be  se- 
lected in  the  manner  provided  by-  law  for 
each  county." 

The  provisions  of  our  revenue  laws  for  the 
assessment  of  property  for  taxation,  aside 
from  those  of  chapter  126  of  the  Code  of 
1892,  now  under  consideration,  have  remain- 
ed practically  unchanged  since  the  adoption 
of  the  Code  of  1871.  Every  person  owning 
property  subject  to  taxation  is  required  to 
render  a  schedule  thereof,  with  its  value,  un- 
der oath,  and  upon  a  form  supplied  by  the 
assessor.  If  the  property  Inventoried  is,  in 
the  opinion  of  the  assessor,  tindervalued,  he 
is  required  to  make  report  thereof  to  the 
board  of  supervisors  under  oath,  and  he  may 
add  to  his  roll  any  property  discovered  by 
him  not  returned  by  the  owner.  At  stated 
times,  fixed  by  law,  the  board  of  supervisors 
meet  to  examine,  correct,  and  equalise  the  as> 
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■easments,  and,  this  betng  done^  tb^  eiit« 
an  order  approving  the  rolls.  Any  Thereon 
feeling  blmaelf  aggrieved  by  any  order  of  the 
board  In  reference  to  the  aasessmeiit  of  prop- 
erty may  appeal  to  the  circuit  court  Two 
copies  of  the  roll,  as  apivoved  by  the  board, 
are  then  made  by  the  cl»k  of  the  board, 
one  of  which  Is  delivered  to  the  collector 
and  the  other  to  the  auditor,  the  original  re- 
maining in  the  (^ce  of  the  dertc  The  roll 
delivered  to  the  collector  is  the  authority  by 
which  he  collects  the  taxes  levied.  It  Is  also 
provided  by  law  that  the  collector  may  add 
to  the  roll  any  property  he  may  discover  as 
unassessed  after  the  roll  comes  to  his  pos- 
session, making  return  of  such  additional  as- 
sessment to  the  board  of  supervisors.  If  at 
any  time  the  assessor  shall  discover  that  any 
person  or  property  has  escaped  taxation  In 
former  years,  it  is  his  doty  to  assess  the 
same,  maldng  due  return  thereof  with  his 
next  assessment,  and  giving  the  pMBon  who, 
or  whose  propraty,  is  thus  assessed,  notice 
thereof,  if  he  be  a  resident  of  the  county. 
The  primary  purpose.  In  all  Just  schemes  of 
taxation.  Is  to  distribute  Its  burdens  equally 
and  uniformly  upon  all  persons  and  property, 
and  the  requirement  of  our  constitution  that 
aU  property  shall  be  taxed  In  proportion  to 
Its  'value,  is  but  the  statement  In  another 
form  of  the  provision  that  taxation  shall  be 
equal  and  uniform.  If  all  property  was  as- 
sessed at  one-half  or  one-third  Its  value,  the 
rule  of  uniformity  of  taxation  would  not  be 
disturbed.  But  the  constltatlon,  in  providing 
for  the  office  of  assessor,  and  confining  the 
office  to  territorial  limits  of  his  county,  di- 
vided the  state  Into  as  many  taxing  dlstrlcbi 
as  thae  are  counties;  and  since,  if  one  rule 
of  valuation  should  be  adopted  In  (me  coun- 
ty and  another  In  another,  there  would  not 
be  equality  of  taxation,  It  prescribed  the 
standard  of  valuation  for  all  property  In  all 
the  counties  should  be  the  real  value.  The 
<^ce  of  assessor,  spoken  of  In  section  138  of 
the  constltatlon.  Is  one  of  known  and  settled 
functions;  and  In  providing  that  an  assessor 
Should  be  selected.  In  the  mann»  provided 
by  law,  for  each  county.  It  is  to  be  presumed 
that  the  framen  of  that  instrument  Intended 
to  provide  for  the  performance  by  him,  sub- 
stantially at  least,  of  those  duties  which  have 
hltbCTto  pertained  to  bis  office.  Frencb  ▼. 
State,  SZ  Miss.  760.  The  constitution  de- 
darra  the  rule  of  uniformity  and  equality  of 
taxation.  It  fixes  the  standard  of  valuation 
by  which  the  rule  shall  be  preserved  and  en- 
forced. It  provides  for  the  selection  of  an 
officer  for  each  county  to  perform  the  duties 
of  assessing  persons  and  property.  It  Is  si- 
lent as  to  details,  leaving  to  the  legislature 
the  power  and  duty  of  formulating  the 
scheme  ct  taxation,  subject  to  the  restric- 
tions Imposed  by  the  general  provisions  It 
does  omtain.  Unquestionably,  the  constitu- 
tion contemplates  and  requires  an  assessment 
of  lovperty  as  a  condition  of  its  taxation. 
Assessment  is  the  listing  and  valuation  of 


property  liable  to  taxation  according  to  law. 
It  is  essential  for  the  apportionment  of  all 
ad  valorem  taxes.  Cooley,  Tax'n,  258.  And 
an  assessment  can  only  be  made  by  the  offi- 
cer designated  by  law  to  make  It  Welty, 
Assessm.  i  10.  When  the  constitution  de< 
volves  that  duty  upon  a  particular  person, 
the  legislature  may  not  substitute  another. 
Id.;  People  v.  Kelsey,  34  Cal  473;  People  v. 
Hastings,  29  Oal.  450;  People  v.  Sargent,  44 
Gal.  434;  Houghton  v.  Austin,  47  Cal  846; 
Richmond  &  I>.  R.  Co.  v.  Board  of  Commis- 
sioners, 74  N.  C.  606;  WUmington,  0.  &  A  R. 
Oo.  T.  Board  of  Commissioners,  72  N.  C.  10. 
In  Houghton  v.  Austin,  above  cited,  the  rule 
that  the  legislature  could  not  devolve  the  du- 
ty of  assesdng  property  upon  any  other  tri- 
bunal or  officer  than  the  assessor  provided 
for  by  the  constitution  was  carried  to  the  ex- 
tent of  annulling  a  law  creating  a  state  board 
for  equalization  of  taxation  among  the  sever- 
al counties  of  the  state. 

It  is  said  by  counsel  for  appellant  that  the 
power  of  the  legislature  to  devolve  the  du- 
ties of  the  assessor  upon  others  has  been  re& 
ognlzed  '  in  many  decisions  of  this  coult. 
First,  it  Is  said  that  in  Wolfe  v.  Murphy,  60 
Miss.  1,  the  act  of  March  6,  1878,  which  pro- 
vided that,  if  the  assessor  should  fall  to 
complete  his  roll  as  required  by  law,  the 
board  of  supervisors  should  "appoint  some 
suitable  person  to  make  and  complete  such 
assessment-rolls,  In  the  same  manner  as  the 
assessor  is  required  by  law  to  do,"  was  held 
to  be  a  valid  exercise  of  legislative  power; 
and,  second,  that  in  State  v.  Adler,  68  Miss. 
487,  9  South.  645,  th.e  authority  of  the  col- 
lector to  assess  such  persons  or  property  as 
had  been  omitted  by  the  assessor,  as  direct- 
ed by  section  513  of  the  Code  of  1880,  waa 
also  upheld.  It  would  be  sufficient  to  reply 
that  in  neither  of  these  cases  was  the  valid- 
ity of  the  legislation  challenged  by  counsel, 
or  adverted  to  by  the  court  But  it  is  to  be 
observed  that  the  statutes  construed  In  these 
cases  have  existed  in  this  state  since  the 
year  1846,  (Hutch.  Code,  pp.  185-189,  §{  9^ 
23,)  and  were  In  operation  at  the  adoptlbn 
both  of  the  constltation  of  1869  and  of  1890. 
The  Code  of  1857  provided  that,  upon  failure 
of  the  assessor  to  make  and  return  his  roll 
as  required  by  law,  the  board  should  have 
power  to  remove  him  from  office,  and  to  ap- 
point some  suitable  person  to  complete  the 
roll;  and  in  Wolfe  v.  Murphy  this  court  as- 
sumed. Without  expressly  deciding,  that  the 
effect  of  the  act  of  1878  was  to  authorize  the 
board  to  declare  ihe  office  vacant  pro  tem- 
pore, and  to  appoint  an  incumbent  The  pro- 
visions of  the  statute  authorizing  boards  of 
supervisors  to  appoint  a  suitable  person  to 
make  the  assessment  when  th.e  assessor  has 
failed  to  discharge  his  duty,  and  conferring 
power  on  the  sheriff  to  add  persons  or  prop- 
erty to  the  roll  which  have  been  omitted  by 
the  assessor,  are  widely  different  In  theUr 
scope,  purpose,  and  effect  ftom  the  scheme 
provided  by  chapter  126  of  th.e  Code  In  rela- 
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tion  to  the  state  revenue  agent  They  are 
provislbna  to  meet  emergencies,  and  displace 
as  little  of  the  machinery  by  which  a  gen- 
eral and  uniform  plan  of  assessment  is  car- 
ried on  throughout  the  state  as  Is  possible. 
They  substitute  one  local  officer  for  another, 
and  in  case  of  the  appointed  assessor,  at 
least,  the  duties  be  performs  are  precisely 
those  which,  should  bare  been  performed  by 
the  assessor,  and  are  subject  to  the  same 
superylsion  by  the  board  of  supervisors. 
But  chapter  126  of  the  Code  displaces  the 
whole  scheme  of  taxation.  It  substitutes  a 
state  officer  provided  for  by  law  for  the  lo- 
cal officer  designated  by  the  constitution. 
All  idea  of  equality  and  uniformity  of  taxa- 
tion, and  of  assessment  of  property  "under 
general  laws  and  by  imiform  rules,  accord- 
ing to  its  true  value,"  is  abandoned,  and  the 
discretion  of  the  officer  is  the  limit  of  his 
power.  £<very  judgment  of  every  board  of 
supervisors  since  the  year  1886  is,  in  effect, 
nullified.  Any  citizen  wh.ose  horse  or  cow 
or  land  or  other  property  has  been  assessed 
In  all  these  years,  and  who  has  paid  his 
taxes  according  to  such  assessment,  is  sub- 
ject to  be  proceeded  against  by  the  agent 
It  is,  Indeed,  the  imperative  duty  of  the  offi- 
cer to  proceed  in  all  cases  which,  in  his  opin- 
ion, the  valuation  of  property,  as  fixed  by 
the  taxpayer  and  the  assessor  and  approved 
by  the  supervisors,  was  too  little.  Never  be- 
fore in  the  hjstory  of  this  state  have  such 
onerous  duties  been  imposed  upon,  or  such 
unlimited  power  vested  in,  a  single  person. 
We  have  said  that  all  idea  of  equality  and 
uniformity  of  taxation  is  abandoned.  This 
is  true,  if  the  scheme  is  In  its  nature  such 
that  its  practical  operation  must  be  efTectual 
only  in  exceptional  Instances;  for,  if  this  be 
true,  the  law,  though  in  form,  is  not  in  ef- 
fect, a  general  law,  prescribing  uniform 
rules  for  the  assessment  of  property  of  ail 
the  citizens  of  the  state.  If  the  approval  of 
values,  as  tb.ey  have  been  fixed  by  the  au- 
thorities charged  with  that  duty,  on  all  the 
rolls  since  the  year  1886,  could  be  nulliiled 
by  the  legislature,  it  would  yet  be  necessary 
that  any  scheme  in  which  no  provision  is 
made  for  preserving  uniformity  and  equality 
of  taxation  would  violate  the  constitutional 
provisions  by  which  such  equality  and  uni- 
formity is  declared.  Now,  if  the  revenue 
agent  ,piay  proceed  against  any  taxpayer, 
whose  property,  in  his  opinion,  has  been  un- 
dervalued, he  must  do  so,  unless  his  arbi- 
trary discretion  may  be  substituted  for  the 
legislative  will.  Nor  can  he  proceed  against 
one,  and  refuse  to  proceed  against  another 
standing  in  the  same  condition.  But  the 
agent  cannot  determine  wheiher  property 
has  been  undervalued  In  former  years  un- 
less he  shall  and  can  inform  himself  of  its 
then  condition  and  value,  and  this,  being  a 
matter  of  fact,  must  be  decided  upon  by 
some  sort  of  evidence.  No  provision  is, 
however,  made  for  tb.e  Investigation  and  de- 


cision of  this  preliminary  fact,  and  the  pro- 
ceeding, when  instituted,  must  rest  upon  the 
mere  unlnstructed  discretion  of  the  officer. 
The  question  of  value  is  one  of  the  most  dif- 
ficult of  solution  in  the  administration  of  the 
law.  One  man  may  value  an  article  at  one 
price,  and  another  at  another,  and  all  be 
equally  honest  in  their  action;  but  it  is  also 
a  relative  question,  for  the  value  of  one 
horse  or  cow  or  tract  of  land  is  largely  lie- 
terminable  by  the  value  of  oth.er  horses  and 
cows  and  lands  at  the  same  time  and  place. 
When  the  agent  proceeds  to  re-examine  the 
value  of  property  assessed  in  years  past,  no 
just  conclusion  could  be  reached  without  con- 
sideration of  the  property  of  others  assessed 
on  the  same  roIL  If  the  valuation  of  the 
property  of  one  man  is  Increased,  so,  also, 
must  be  that  of  every  other  man.  If  it  has 
been  undervalued;  otherwise,  the  principle 
of  uniformity  and  equality  Is  departed  from. 
It  Is  to  be  remembered  th^t,  in  all  the  as- 
sessments which  are  reopened  by  the  law 
under  consideration,  the  boards  of  super- 
visors had  been  charged  with  the  duty  of 
examining  and  equalizing  the  rolls;  and  if 
this  was  done,  as  must  be  presumed,  any  ac- 
tion by  the  revenue  agent  in  changing  one 
assessment  would  disturb  the  uniformity  and 
equality  of  the  burden,  unless  his  jurisdic- 
tion may  be  considered  as  a  revisory  one, 
and  his  finding  of  the  fact  of  undervalua- 
tion of  particular  property  be  considered  as 
a  judicial  determination  tb.at  all  other  prop- 
erty appearing  thereon  bad  been  assessed  at 
its  true  value.  It  has  long  since  been  de- 
cided in  this  state  that  it  is  not  vrithin  the 
legislative  power  to  provide  by  retroactive 
legislation  for  the  reopening  of  judgments 
final  in  their  nature,  and  under  which  rights 
had  become  vested.  Hooker  y.  Hooker,  10 
Smedes  &  M.  S99.  A  fortiori,  can  it  not  an- 
nul them  by  a  mere  legislative  declaration? 

When  we  consider  the  duty  and  power  of 
the  agent  to  collect  taxes  on  property  which 
has  escaped  taxation,  the  provisions  of  the 
law  are  found  yet  more  objectionable.  As 
to  such  property,  the  agent,  without  notice 
to  the  taxpayer,  and  without  giving  him  an 
opportunity  to  be  heard,  determines  that  cer- 
tain property,  of  a  certain  valuation,  should 
be  assessed  against  a  particular  person.  He 
thereupon  notifies  the  collector  to  place  such 
property  on  the  roll,  and,  braving  given  the 
owner  10  days'  notice  of  his  action,  may,  in 
default  of  payment  of  the  tax  claimed,  pro- 
ceed by  suit  to  recover  the  amount  It  is 
true  the  act  calls  this  an  "assessment,"  but 
it  is  not  such  in  fact  No  opportunity  to  be 
heard  in  reference  to  the  assessment  is  af- 
forded to  the  citizen.  His  first  information 
is  that  his  property  has  been  assessed  by  the 
ex  parte  act  of  the  agent,  and  a  liability 
fixed  upon  him,  upon  which,  suit  will  be 
brought  unless  immediate  payment  is  made. 
He  must,  it  is  true,  be  summoned  to  defend 
the  suit  at  law,  and  may  then  disprove  the 
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legality  of  the  assessment,  which  becomes 
final  against  him  only  upon  full  hearing  be- 
fore the  court  But  the  question  is,  not 
whether  the  assessment  is  conclusive  against 
the  citizen  wh.en  the  suit  Is  brought,  but  it  is 
whether  he  may  be  subjected  to  a  suit  at  all 
unless  a  tax  Is  due  by  him  at  the  time,  and 
whether  a  tax  is  ever  due  until  assessment  is 
duly  made.  In  conformity  to  the  constitu- 
tion. Either  what  the  agent  does  before  suit 
brought  is  an  assessment  of  the  property, 
fixing  liability  for  Its  taxes,  which  liability 
Is  the  foundation  and  support  of  tb,e  suit  at 
law,  or  there  is  no  assessment  at  all  preced- 
ing the  suit;  and  tl^e  anomaly  is  presented 
of  an  action  on  a  nonexlsting  cause  of  ac- 
tion, with  power  In  the  plaintiff  to  create, 
pending  the  action,  the  right  of  action  on 
which  the  suit  rests. 

We  are  not  certain  that  we  appreciate  the 
precise  position  of  counsel.  The  assumption 
runs  throughout  tb.ehr  briefs  that  a  i>erson 
owning  property  which  has  not  been  as- 
sessed is  a  delinquent,  who  cannot  complain 
of  any  legislation  having  for  its  purpose  the 
taxation  of  the  property.  Counsel  do  not  ex- 
pressly declare  that  such  persons  are  not 
entitled  to  the  protection  of  the  constitu- 
tion, but  they  suggest  that,  having  failed  to 
obey  the  law  by  giving  in  tb.elr  property  for 
taxation  when  all  other  property  was  as- 
sessed, such  delinquents  should  be  left  to  be 
dealt  with  at  the  discretion  of  the  legisla- 
ture. But  the  fact  that  such  persons  may 
have  violated  the  law,  either  by  neglecting 
or  willfully  refusing  to  return  their  proper- 
ty for  taxation,  is  no  reason  why  constitu- 
tional safeguards  provided  for  the  protection 
of  all  classes  should  be  destroyed  or  Ig- 
nored. The  question  is  not  one  of  policy,  but 
of  power;  and.  If  It  Is  competent  for  the  leg- 
islature to  dispense  with  an  assessment  of 
property  as  to  one  class.  It  would  be  equally 
within  its  power  to  dispense  with  It  for  any 
or  all  other  classes.  It  Is  not  too  much  to 
say  that.  If  it  were  irassible  for  one  man  to 
perform  the  duties  of  the  office  of  revenue 
agent  according  to  the  provisions  of  the 
Code,  there  are  not  enough  courts  In  all  the 
states  to  determine  In  a  lifetime  the  suifls 
which  would  be  brought  in  one  year.  But 
Is  is  obvious  that  no  purpose  is  disclosed  of 
preserving  the  rule  of  uniformity  and  equal- 
ity prescribed  by  the  constitution.  The  evi- 
dent purpose  Is  to  vest  power  in  the  agent 
to  sue  In  the  most  flagrant  instances  of  un- 
dervaluation of  property  heretofore  taxed, 
or  of  nonassessment.  Bach  case  stands  sep- 
arate and  distinct  from  each  other,  and.  In 
lieu  of  the  local  agencies  provided  by  the 
constitution,  with  local  tribunals  for  equali- 
sation of  values,  the  scheme  of  the  act  is  to 
vest  unlimited  power  and  discretion  in  a 
state  officer,  with,  a  trial  by  Jury  In  each  suit 
to  finally  settie  the  question  of  valuation. 
This  Is  a  total  departure  from  the  scheme 
of  the  constitution,  and  it  is  therefore  in- 
valid.   The  Judgment  is  affirmed. 


(70   ifln.  7W) 

STATE  ex  rel.  ADAMS,  State  Revenue  Agent, 

V.  FBAGIACOMO. 
(Supreme  Court  of  Mississippi.     March,  1893.) 
Unpaid  Liqcob  License  —  Aotion  to  Coixbot — 

Wno  MAT  Maintain. 
Since  Act  Feb.  22,  1890,  §  2,  snthorizing 
actiona  by  revenue  agents  in  the  name  of  the 
state  against  persons  selling  liquor  without  a 
license  to  recover  the  privilege  tax,  was  re- 
pealed by  Code  1892,  c.  116,  entitled  "Rev- 
enue;" and  since  the  only  action  to  be  found  in 
Code  1892  maintainable  against  persons  selling 
liquor  unlawfully  is  in  section  1590  thereof,  pro- 
viding that  every  person  so  offending  "shall  be 
subject  to  pay  the  state,  county  and  the  city, 
town  or  village  where  the  offense  was  commit- 
ted the  sum  of  |500,"  an  action  to  recover  an 
nnpaid  liquor  license  Is  not  maintainable  by  the 
revenue  agent. 

Appeal  from  circuit  court,  Hinds  county;  J. 
B.  Chrisman,  Judge. 

Action  by  the  state  on  the  relation  of  Wirt 
Adams,  state  revenue  agent,  against  Lorenzo 
Fraglacomo,  to  collect  an  unpaid  privilege 
license  for  the  sale  of  Intoxicating  liquors 
during  the  years  1891  and  1892.  There  was 
judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Williamson  &  Fotta,  for  appellant  Cal- 
hoon  &  Oreen,  for  appdlee. 

WOODS,  J.  Has  the  revenue  agent  the  au- 
thority to  maintain  this  action?  The  answer 
will  be  found  to  have  already  been  made  in 
several  recent  opinions  of  this  court.  In  the 
case  of  State  v.  Order  of  Elks,  69  Miss.  895, 
13  South.  258,  It  Is  declared  that  the  second 
section  of  the  act  of  February  24,  1890,  was 
repealed  by  the  general  revenue  law,  (chap- 
ter 116,  Code  1892.)  (It  wUl  be  seen.  In  the 
opinion  in  this  case,  page  897,  69  Miss.,  and 
page  255,  13  South.,  that  section  2,  act  of  Feb- 
ruary 24, 1890,  Is  said  to  have  been  repealed  by 
the  chapter  of  the  Code  of  1892  entitied  "Reve- 
nue Agent;"  but  It  is  dear  that  by  some  In- 
advertence these  words  "revenue  agent"  are 
erroneously  used,  and  that  reference  was  had 
to  chapter  116,  entitied  "Revenue."  The 
mere  verbal  Inaccuracy,  however,  is  so  mani- 
fest that  the  legal  reader  will  not  be  misled.) 
In  the  case  of  State  Revenue  Agent  v.  Hill, 
70  Miss.  106,  11  South.  789.  it  is  held  that 
the  act  of  February  22,  1890,  creating  the  of- 
fice of  revenue  agent,  was  repealed  by  chap- 
ter 126,  Code  1892,  entitied  "State  Revenue 
Agent"  The  authority  of  the  state  revenue 
agent  to  maintain  this  action  must  be  found 
now  In  the  Code  of  1892.  The  only  action  to  be 
found  In  this  Code  maintainable  against  per. 
sons  selling  liquors  unlawfully  is  in  section 
1590,  In  which  it  is  provided  that  every  per- 
son so  offending  "shall  be  subject  to  .pay  to 
the  state,  county  and  the  city,  town  or  vil- 
lage where  the  offense  was  committed,  each, 
the  sum  of  five  hundred  dollars,"  etc.  In  Mc- 
Bride  v.  State  Revenue  Agent,  70  Miss.  716, 
12  South.  699,  It  Is  held  that  this  sum  of  $500 
was  a  penalty  recoverable  only  by  civil  suit 
by  the  state,  county,  or  city,  town,  or  village. 
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and  not  by  tiie  revenue  agent  It  Ib  nseless 
to  elaborate,  tor  on  the  authority  of  the  cases 
bereinbefore  named  It  Is  settled  that  the  ac-' 
tlon  against  appellee  cannot  be  maintained 
by  the  state  revenue  agent 

Oounsel  for  appellant  are  in  error  In  sup- 
poiring  that  section  3408,  Code  1892,  confers 
authority  for  maintaining  civil  actions  against 
persons  selling  liquors  without  paying  the 
license  tax  required  in  such  cases.  The  sec- 
tion named  is  part  of  chapter  106,  Code  1892, 
which  treats  of  and  deals  with  privilege 
taxes,  as  distinguished  from  a  license  tax  to 
retail  liquors.  In  the  privilege  taxes  enumer- 
ated and  provided  for  in  that  chapter  the 
license  tax  of  a  retail  liquor  dealer  Is  not  to 
be  found,  and  the  proceedings,  civil  and 
criminal,  provided  for  in  the  concluding  sen- 
tence of  said  section,  are  applicable  only  to 
the  delinquent  privilege  taxpayers,  whose 
callings  are  taxed  under  said  chapter  108. 
Affirmed. 

m  MiM.  tut 

ATiTCTANDBR  v.  LLOYD  et  aL 
(Sniveme  Court  of  Miasisslppi.     March,  1893.) 
Oabkisbiiknt— Seuvicb  of  Wkit  — Bdfficienct. 

,       Under  Code  1892,  f  2184,  providing  that 

writs  of  garnishment  shall  be  served  as  a  sum- 
mons is  required  by  law  to  be  executed,  and  see- 
tion  3417,  providing  that  summons  shall  be  exe- 
cuted five  days  before  the  return  day  thereof, 
and  shall  then  require  the  appearance  of  the 
party  at  the  term  next  after  Uiat  to  which  it 
18  returnable,  a  service  of  a  writ  of  garnish- 
ment only  two  days  before  tbe  return  day  can- 
not support  a  judgment  against  the  garnishees 
at  the  return  ternu 

Appeal  from  drcnlt  court.  Holmes  county; 
O.  H:  Campbell,  Judge. 

Garnishment  by  O.  B.  Alexander  against 
J.  0.  Lloyd  and  others.  A  motion  by  gar- 
nishees to  set  aside  a  Judgment  by  default 
against  them  was  sustained,  and  plaintiff  ap- 
peals.    Affirmed. 

Plaintiff,  having  obtained  Judgment  against 
tbe  Equitable  Fire  Insurance  Company  of 
Mississippi,  had  a  writ  of  garnishment  Is- 
sued against  Lloyd  and  others,  which  was 
served  on  them  personally,  but  service  was 
made  only  two  days  before  the  return  day. 
The  garnishees  did  not  appear  at  the  return 
Uxm,  and  Judgment  was  rendered  against 
tbem. 

Hooker  &  WUson,  tor  appelant  Cochran 
&  Boeeman,  for  appelleea 

COOPER,  J.  Tbe  service  of  the  writ  of 
gamlsbment  was  not  made  five  days  before 
the  return  day,  and.  for  that  reason  could 
not  support  a  Judgment  at  the  return 
to-m.  Section  2134,  Code  1892,  provides 
that  writs  of  garnishment  "shall  be  served 
as  a  siunmons  Is  required  by  law  to  be  exe- 
cuted." Section  3417  provides  that  summcms 
"shall  be  executed  five  days  before  the  re- 
turn day  thereof;  and  If  executed  within 
five  days  before  the  return  day,  It  shall 


be  good  to  require  the  appearance  of  tbe 
party  at  the  term  next  after  that  to  whldi 
It  is  returnable."  Section  3427  declares  in 
what  way  tbe  return  shall  be  made.  The 
purpose  of  section  2134  is  to  place  writs  of 
garnishment  under  all  the  rules  appllcaUe 
to  othw  (viglnal  process.  Where  there  has 
not  been  personal  service  upon  the  garnishee, 
no  final  Judgment  can  be  rendered  against 
him,  but  a  Judgment  nisi  most  be  taken, 
with  sdre  facias  returnable  to  the  next 
term,  "unless  the  court  be  satisfied  that  tbe 
garnishee  can  be  personally  served  at  (mce, 
in  which  case  it  may  be  returnable  in- 
stanter."  Code  1892,  {  2134.  It  is  the  scire 
facias,  and  not  the  original  writ,  to  which 
this  clause  refers.    Judgment  affirmed. 


(7D   Kiss.    M> 

POUNDS  et  al.  v.  CLARKE  et  aL 

(Supreme  Court  of  MIssissippL     Oct,  1802.) 

Homestead — Uoxtoaob  bt  Husbamd — Suit  to 
Canobl. 

1.  Where  a  husband  gives  a  deed  of  trust 
on  homestead  property  to  secure  a  debt  of  hia 
own,  he  cannot  sue  to  cancel  it,  as  not  Joined  in 
by  his  wife,  without  offering  to  do  equity  by 
paying  the  debt. 

2.  His  wife's  joinder  as  a  party  complain- 
ant, she  tiaving  no  estate  or  interest  in  the 
land,  is  not  necessary  or  proper. 

Appeal  from  chancery  court,  Lee  county; 
Baxter  McFarland,  Chancellor. 

BUI  by  W.  C.  Pounds  and  M.  L.  Pounds, 
his  wife,  against  Clarke,  Hood  &  Co.,  to 
cancel  a  deed  of  trust  made  by  said  W.  C. 
Pounds  to  one  Gray  to  secure  his  debt  due 
respondents,  and  said  trustee's  deed  to  re- 
spondents. Respondents  had  obtained  pos- 
session of  the  laud  by  an  action  of  unlawful 
detainer.  On  demurrer,  bill  dismissed.  Com- 
plainants appeiil.    Affirmed. 

B.  H.  Bristow,  for  appdlaats.  J.  A.  Blair, 
for  appellees. 

WOODS,  J.  M.  L.  Pounds,  the  wife,  was 
neither  a  necessary  nor  a  proper  party  to 
the  litigation.  She  had  no  interest  in  the 
lands;  and  if,  gts  appears,  the  husband  bad 
undertaken  to  convey  the  homestead  without 
the  wife's  Joining  ther^n,  the  conveyance 
may  be  shown  by  the  grantw  to  be  invalid 
in  any  forum  in  which  tlie  question  may 
arise.  Tbe  attack  may  be  made  upon  this 
invalid  conveyance  by  the  husband,  at  law 
or  in  equity,  and  there  Is  neither  necessity 
nor  propriety  In  making  the  wife  a  party  t» 
litigation  concerning  lands  in  which  she  has 
no  estate  or  int»est  If  tbe  husband  elects 
to  invoke  the  aid  of  a  court  of  equity,  rather 
than  resort  to  a  law  court,  the  shadow  of 
the  wife's  name,  as  an  imneceesary  party  to 
the  proceeding,  will  not  absolve  him  from 
the  operation  of  the  rule  wlilch  requires  him 
to  do  equity  before  asking  relief  In  equity. 
Though  the  conveyance  is  Invalid,  the  ap- 
pellant must  be  required  to  do  equity,  by 
paying  what  the  conveyance  was  designed 
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to  secure,  before  he  can  have  a  court  of  coii< 
sdoioe  canc^  the  invalid  inalrainait  The 
case  is  readily  distinguishable  from  that  of 
Massey  ▼.  Womble,  69  Miss.  347,  11  South. 
188.  In  that  case  tbe  husband,  who  had 
cwtveyed  -without  the  wife's  Joinder,  was 
dead,  and  the  wife  had  succeeded  to  the 
headship  of  the  family,  and  had  an  estate 
in  common  with  her  children  In  the  premises. 
She  was  a  necessary  and  proper  party,  and 
she  was  under  no  obligation  to  pay  any  debt 
secured  by  the  invalid  conveyance.   Affirmed. 


(TO  Misa.  SU) 

QUARLBS  et  al.  v.  HIERN. 
(Suiveme  Court  of  Missiasippl.     March,  1893.) 
Shzbivt's  Debd  —  Action  to  Canobl— Valioitt 

or  JCBOMBNT— EZBOOTION  BaI^E— NOTIOB. 

1.  A  sheriffa  deed,  after  sale  on  an  execu- 
tion issued  on  a  justice's  judgment,  shouid  not 
be  canceled  on  the  ground  that  the  jaAgmeat 
debtor  was  not  served  in  the  action  in  which 
the  judgment  was  rendered,  where  the  return 
•hows  personal  service,  the  officer  maldng  it 
testifles  that  service  was  made  as  returned,  and 
the  justice  testifies  that  on  return  day  such 
debtor  told  him  he  had  no  defense  to  the  ac- 
tion, and  to  enter  judgment,  and  where  the  only 
evidence  that  it  was  not  served  is  given  by  snch 
debtor. 

2.  A  sheriff's  deed  will  not  be  canceled  on 
the  ground  that  the  notice  of  sale  was  not  pub- 
lished for  the  length  of  time  required  by  law, 
where  the  purchaser  and  grantee  is  not  the 
judgment  creditor,  and  had  no  knowledge  of 
snch  irregularity. 

3.  But  where  such  deed  is  made  to  the 
judgment  creditor,  equity  will  cancel  it  for  want 
of  such  publication. 

Appeal  from  chancery  court,  Harrison 
county;  W.  T.  Houston,  Chancellcx'. 

Action  by  O.  H.  Hlorn  against  W.  J. 
Qnarlcs  and  one  Dale  to  cancel  certain 
sherifTs  deeds  executed  to  defendants  to 
lands  sold  on  execution  issued  on  a  Judg- 
ment In  favor  of  defendant  Dale  and  against 
plaintiff  and  his  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal  Reversed  as 
to  Qunrlee,  and  affirmed  as  to  Dale. 

The  Judgment  was  rendered  in  Justice's 
court,  and  recites  that  it  was  rendered  by 
consent,  but  the  return  of  process  showed 
that  it  was  personally  served.  At  the  exe- 
cution sale  each  defendant  bought  a  part  of 
the  land.  Plaintiff  seeks  to  cancel  the  deeds 
on  the  grounds  that  such  process  was  not 
served  on  him,  and  ttiat  the  notice  of  sale 
was  not  published  for  the  length  of  time  re- 
quired by  statute. 

Nugent  &  McWlllie,  for  appellants. 

COOPER,  3.  The  decree  in  this  cause 
most  rest  either  upon  the  fact  found  by  the 
chancellor  that  Hlem  was  never  served  with 
the  process  issued  by  the  Justice  of  the 
peace  by  whom  the  Judgment  In  ta,Y<x  of 
Dale  and  against  Hiern  was  rendered,  or 
upon  the  other  fact  found  by  the  chancellor 
that  there  were  hregularlties  in  the  sale, 
by  reason  M  which  It  should  be  vacated.- 
The  decree  Is  silent  as  to  the  facts  found 


by  the  court  Being  general  In  its  terms, 
and  the  appellee  not  being  represented  in 
this  court,  we  ore  not  advised  upon  what 
ground  the  decree  rests.  A  careful  soro- 
tiny  of  the  record  fails  to  disclose  a  case 
for  relief  upon  the  ground  that  the  process 
upon  which  the  Judgment  was  rendwed 
was  not.  In  fact,  served  upon  the  defendant. 
True,  the  complainant  swears  that  the  pro- 
cess was  not  served,  but  opposed  to  his  tes- 
timony is  the  presumption  of  due  perform- 
ance of  official  duty  by  the  constable,  his 
return  made  at  the  time,  showing  personal 
service  of  the  writ,  his  testim<»iy  that  in 
fact  the  service  was  made  as  returned,  and 
the  evidence  of  the  -Justice  of  the  peace 
that  on  the  return  day  he  met  Hlem,  who 
told  him  he  had  no  defense  to  the  suit,  and 
directed  him  to  enter  Judgment  While  one 
against  whom  a  Judgment  is  rendered  with- 
out notice  may  have  relief  upon  disproving 
the  return  of  the  officer,  it  Is  Incumbent 
upon  liim  to  make  clear  and  convincing 
proof.  It  will  not  be  sufficient  if,  on  thb 
whtde  case,  the  matter  is  left  in  doubt. 
Some  faith  and  credit  is  to  be  given  to  the 
acts  of  sworn  officers,  and  to  the  returns 
they  make  In  reference  to  the  discharge  of 
their  official  duties;  and  only  the  clearest 
and  most  convincing  evidence  should  be  ac- 
cepted by  courts  as  sufficient  to  disturb 
Judgments  apparently  valid  and  regular. 
Duncan  v.  Gerdrne,  59  Miss.  550. 

It  does  not  appear  that  Quarles,  who,  at  the 
execution  sale,  became  the  purchaser  of  a 
part  of  the  land,  had  any  notice  of  the  irregu- 
larity of  the  published  notice  of  sale.  The 
complainant  avers  that  at  the  sale  he  caused 
notice  to  be  given  that  the  Judgment  undor 
■which  the  officer  was  proceeding  was  in- 
valid, and  that  the  sale  would  therefore  be 
contested.  But  there  is  no  suggestion,  either 
In  the  pleadings  or  evidence,  that  objection 
was  made  because  of  any  irregularity  in  the 
publication  of  the  notice  of  sale,  or  that 
Quarles  had  any  notice  of  such  irregularity. 
Under  such  clrcomstances,  he  was  entitled 
to  act  upon  the  assumption  that  the  officer 
had  discharged  his  duty  in  making  the  pub- 
lication; and,  though  irregularities  may  have 
existed  In  the  publication  of  the  notice,  his 
title  acquired  at  the  sale  cannot  be  affected, 
lium  V.  Reed,  53  Miss.  73;  Hanks  v.  Neal, 
44  Miss.  212;  Minor  v.  President  etc.,  of 
Natchez,  4  Smedes  &  M.  602;  Freem.  Ex'ns, 
{  286.  As  to  the  purchase  by  Dale,  the 
Judgment  creditor,  a  different  rule  applies. 
It  was  his  process  under  which  the  sale  was 
made,  and  the  defective  publication  was  the 
result  of  the  failure  of  the  (^cer  acting  for 
him  to  perform  the  duty  Imposed  by  law 
for  the  protection  of  the  rights  of  the  de- 
fendant in  executloik  In  a  direct  proceed- 
ing to  attack  the  sale,  as  Is  this,  we  think 
a  dlfferoit  rule  tlian  that  applicable  to  pur- 
chases by  third  persons  should  control.  If 
the  complainant  had  appeared  at  the  return 
term  of  the  execution,  and  there  moved  to 
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vacate  tKe  sale,  and  had  shown,  as  he  now 
does,  that  property  worth  |400  had  been  sold 
toe  $40,  and  that  the  sale  hod  not  been  ad- 
verdaed  for  the  time  fixed  by  law,  It  would 
have  beea  proper  for  the  law  court  to  afford 
r^ef.  The  same  rule  should  be  applied  in 
equity,  where  seasooable  application  Is  made 
for  relief,  and  when  the  complainant  lias 
done  nothing  to  waive  his  right  Collins  v. 
Smith,  67  Wis.  284,  15  N.  W.  192.  We  do 
not  decide  that  the  publication  of  a  notice 
of  sale  in  the  supplement  of  a  newspaper  Is 
not  a  publication  in  the  paper  as  required 
by  law.  We  think  the  evidence  here  is  in* 
sufficient  to  show  that  there  was  a  publica* 
Hon  In  any  regular  supplement  of  the  news- 
paper on  the  nth  of  July.  What  is  copied 
in  the  record  as  the  supplement  contains 
nothing  except  the  notice  of  sale,  and  there 
Is  no  suggestion  in  evidence  that  it  was 
sent  out  with  the  edition  of  that  date.  On 
the  contrary,  the  sheriff,  who  was  intro- 
duced as  a  witness  for  the  defendants,  dis- 
tinctiy  stated  that  the  first  publication  was 
made  in  the  paper  of  the  18th,  and  gave  as 
a  reason  for  his  neglect  to  advertise  on  the 
11th  an  agreement  with  counsel  for  appellee 
that  publication  on  the  ISth,  25th,  and  1st 
should  be  recognized  as  legal.  The  decree 
of  the  court  below  is  reversed  on  the  appeal 
of  Quarles;  otherwise  it  is  affirmed.  Costs 
of  this  appeal  to  be  divided  between  appel- 
lant Dale  and  the  appellee. 


(70  Hln.  2U) 

GRIGGS  V.  JBSSB  FRENCH  PIANO  &  OR- 
GAN CO. 

(Supreme  Court  of  HlssiBsippi.     Oct.,  1892.) 

Jt'STIOEB  OF  THB  PeaCK— JCKISDIOTION  IK  AT- 
TACHMENT Suits 

Code  1880,  §  2191,  provideB  that  the  ju- 
risdiction of  a  justice  of  the  peace  shall  be  co- 
extensive with  his  county,  and  he  may  issue 
any  process  to  be  executed  in  any  part  of  his 
county,  but  every  freeholder  or  householder 
shall  be  sued  in  the  district  in  which  he  resides, 
or  in  tlie  district  in  which  the  debt  was  con- 
tracted or  the  property  may  be  found.  Section 
2475  provides  tliat  a  justice  may  Issue  attach- 
ments returnable  l>efore  himself  or  any  other 
Justice  of  any  district  in  which  defendant  or 
any  of  his  property  may  I>e  fonnd.  Held,  that 
an  attachment  issued  by  a  justice  against  a 
nonresident,  and  levied  on  property  in  a  district 
other  than  the  one  in  which  such  justice  re- 
sided, and  in  which  there  were  qualified  jus- 
tices, was  returnable  before  the  justice  who 
issued  it. 

Appeal  from  circuit  court,  Noxubee  coun- 
ty;   S.  H.  Terral,  Judge. 

Action  of  attachment  by  J.  L.  Griggs 
against  the  Jesse  French  Piano  &  Organ 
CJompany,  commenced  in  justice's  court,  and 
talten  on  appeal  to  the  circuit  court.  From 
a  judgment  granting  a  motion  to  quash  the 
levy  and  dismiss  the  action  on  the  ground 
that  the  Justice  of  the  peace  had  no  Juris- 
diction, plaintiff  appeals.     Reversed. 


Defendant  was  a  nonresident,  and  the  jus- 
tice who  issued  the  attachment  made  it  re- 
turnable befcure  himself  In  district  Na  3. 
No  property  was  found  in  his  district,  and 
the  writ  was  levied  on  property  of  defend- 
ant in  district  No.  4,  In  wliich  were  two  act- 
inf  and  qualified  Justices.  The  indebtedness 
for  which  the  action  was  brought  was  con- 
tracted in  district  No.  3. 

A.  0.  Bogle,  for  appellant  T.  W.  Brame, 
for  appdlee. 

WOODS,  J.  The  jurisdiction  of  every  Jus- 
tice of  the  peace  is  coextensive  with  his 
county,  and  he  may  issue  any  process  in 
matters  witliln  his  Jurisdiction,  as  is  unmis- 
talubly  to  be  seen  on  the  face  of  section 
2191,  Code  1880.'  The  limitation  of  this 
Jurisdiction  arises  in  two  classes  of  cases, 
viz.  where  freeholders  or  householders  are 
defendants.  But  tills  limitation  is  itself  sub- 
ject to  reception.  The  limitation  on  the  Jn- 
rlsdictiou  coextensive  with  the  county  is 
that  every  freeholder  or  householder  shall  be 
sued  in  the  district  in  which  he  resides,  if 
there  be  any  acting  Justice  therein,  and 
qualified  to  try  the  householder's  or  free- 
holder's suit;  but  the  limitation  is  not  with- 
out exception.  The  householder  may  be 
sued  in  the  district  In  which  the  debt  was 
contracted,  the  liability  incurred,  or  in  wliich 
the  property  may  he  found.  The  only  lim- 
itation upon  the  Jurisdiction  coextensive  with 
the  county  is  applicable  alone  to  household- 
ers or  freeholders  of  the  county.  The  oth- 
er provisions  of  law  touching  the  Jurisdic- 
tion of  Justices  in  attachment  suits  is  found 
In  section  2475,'  and  by  this  section  It  ts 
dear  that  the  Justice  issuing  attachment 
writs,  in  cases  within  his  Jurisdiction  as  to 
amounts,  may  make  them  in  every  case  rp- 
tumable  before  himself  or  returnable  before 
any  other  Justice  of  any  district  in  which 
the  defendant  or  any  of  his  iSroperty  or  ef- 
fects may  be  found.  The  writ  in  the  case 
at  I>ar  was  properly  made  returnable,  the 
defendant  being  a  nonresident,  before  the 
Justice  who  issued  it  Reversed  and  re- 
manded. 


'Code  1880,  t  2191,  provides  as  follows: 
"The  jnrlsdiction  of  every  justice  of  the  peace 
shall  be  coextensive  with  his  county,  and  he 
may  issne  any  process  in  matters  within  his 
jurisdiction,  to  be  executed  in  any  part  of  his 
county,  but  every  freeholder  or  householder  of 
the  county,  shall  he  sued  in  the  district  in 
which  he  resides,  if  there  he  a  justice  acting 
therein,  and  qualified  to  try  sndi  suit,  or  in  tiie 
district  in  which  the  deht  was  contracted,  the 
liability  incurred,  or  in  which  the  property  may 
be  found." 

•  Section  2475  provides  as  follows:  "Any  jus- 
tice of  the  peace  may  issue  attachments  in 
cases,  within  his  jurisdiction  as  to  amount,  re- 
turnable before  himself  or  any  other  justice  of 
the  peace  of  any  district  in  which  Oie  defendant 
or  any  of  lila  property  or  effects  may  be  found." 
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<70  Was.  202) 

WARREN  et  al.  t.  JONES. 

(Snpreme  Court  of  Missisdppi.     Oct,  1802.) 

ItiNsu>KD  AND  Tbnakt— Lien  fob  Rbnt— Crow 
— ^Pdbchabb  bt  Thibd  Pbbson— Fbiohitibs. 

1.  Where  land  is  cnltivated  for  some 
monthB  under  a  partnership  agreemeat  between 
the  owner  and  another,  who  nndertakes  the 
active  management  thereof,  persona  who  buy 
produce  from  the  latter  after  the  relation  of 
partnership  has  been  changed  to  that  of  land- 
lord and  tenant  cannot  claim  that  the  produce 
is  exempt  from  the  landlord's  lien  for  rent  on 
the  ground  that  they  did  not  know  of  the  change 
of  relationship,  when  it  appears  that  they  never 
dealt  with  the  partnership. 

2.  The  lien  of  a  landlord  for  rent  on  cotton 
produced  on  the  land  leased  is  not  affected  by 
the  fact  that  third  persons  bought  the  cotton 
from  the  tenant  without  knowledge  of  the  lease, 
and  under  representations  by  the  lessee  that  he 
had  a  right  to  sell  it. 

Appeal  from  circuit  court,  Yazoo  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  M.  Jones  against  Warren  & 
Montgomery  Bros,  for  the  value  of  cotton 
bought  by  defendants  from  one  R.  G.  Wor- 
sham,  a  tenant  of  plaintiff,  on  which  plain- 
tiff claimed  a  lien.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Plaintiff  and  Worsham  formed  a  partner- 
ship to  cultivate  the  land  belonging  to  the 
former,  but  this  was  dissolved  at  the  end 
of  tAVO  months,  when  Worsham  rented  the 
land. 

Williams  &  Williams  and  Barnett  & 
Thompson,  for  appellants.  Henry  &  Rich- 
ardson, for  appellee. 

CAMPBELL,  O.  J.  The  right  result  was 
reached  In  this  case.  The  theory  of  the  de- 
fense was  fairly  put  to  the  jury  by  the  in- 
structions, so  far  as  related  to  consent  of 
Jones,  that  his  tenant  might  seU.  The  in- 
structions asked  by  the  defendants  as  to 
the  partnership  between  Jones  and  Worsham, 
and  the  right  of  the  defendants  with  refer- 
ence to  that,  were  properly  refused,  be- 
cause they  do  not  state  the  rule  of  law  on 
that  subject  correctly.  They  assert  that 
the  defendants  must  have  had  knowledge 
of  notice  of  the  change  of  the  relation  be- 
tween Jones  and  Worsham  from  that  of 
partners  to  that  of  landlord  and  tenant. 
Not  having  dealt  with  Jones  &  Worsham 
during  the  brief  period  of  the  existence  of 
the  partnership  between  them,  they  were 
not  entitled  to  be  specially  notified,  and 
the  Instructions  might  be  construed  to  re- 
quire this.  The  fifth  and  sixth  instructions 
asked  by  the  defendants  were  properly  re- 
fused. Neither  ignorance  of  the  tenancy  nor 
false  statement  by  the  tenant  as  to  his  right 
to  sell  agricultural  products  of  the  leased 
premises  could  defeat  the  claim  of  the  land- 
lord. Bason  v.  Johnson,  69  Miss.  371,  12 
South.  446.  The  writer  of  this  opinion  en- 
tertained the  view,  shared  by  all  composing 
the  court  then,  announced  in  Westmoreland 
V.  Wooten,  51  Miss.  S25,  and  he  reaffirmed 


it  In  Wooten  t.  Gwin,  56  Miss.  422,  and  in 
Dunn  v.  Kelly,  37  Miss.  825,  and  still  has 
the  same  opinion  of  the  question,  as  an  open 
one;  but  as  the  court,  by  a  clear  misconcep- 
tion, as  I  thinlz,  of  the  views  of  one  of  the 
Judges  who  decided  the  former  cases,  in 
the  opinion  In  the  case  last  mentioned,  (lift- 
ed into  the  conclusion  that  a  landlord  might 
hold  a  purchaser  with  notice  liable,  I  ac- 
quiesced In  the  doctrine  thus  accidentally  es- 
tablished, because  I  got  tired  dissenting,  and, 
besides,  regarded  the  new  doctrine  as  best 
for  the  agricultural  Interest,  and  made  dis- 
sent from  the  opinion  In  Cohn  v.  Smith,  64 
Miss.  816,  2  South.  244,  which,  under  the 
strange  history  of  the  question,  I  thought 
correctly  decided.  Having  reached  this  re- 
sult. It  followed  logically  that  notice  by  the 
purchaser  of  agricultural  products  could 
make  no  difference,  and,  in  order  to  protect 
the  landlord,  his  right  must  be  made  to  de- 
pend not  on  notice,  but  on  the  fact  that  the 
defendant  purchased  what  the  landlord  had 
a  lien  on,  and  thus  the  law  is  settled.  I  was 
constrained  by  circumstances,  as  I  think  my 
brethren  were.  In  deciding  Cohn  v.  Smith; 
but,  starting  from  that,  thore  could  be  no 
other  goal  than  that  reached.    AfBrmed. 

On  Rehearing. 

PER  CURIAM.  The  partnership  feature 
of  the  case  was  not  regarded  by  us  as  Im- 
portant, and  the  Instructions  on  that  were 
remarked  upon  merely  to  call  the  attention 
of  counsel  to  their  inaccuracy,  which  they 
admit.  The  evidence  shows  that  Worsham 
was  dealt  with  individually  on  his  own  ao- 
coimt,  and  without  reference  to  any  sup- 
posed connection  with  Jones.    Denied. 


(TO  UlM.  28) 
JONES  V.  WARREN  et  aL 
(Snpreme  Court  of  Mississippi.     Oct.,  1882.) 

EiaOOTOBS   AND  Administbatobs  —  Bettlemknt 
or  AoooiTNTs— Administbation  -in  Two  Statbs. 

1.  Where  administration  is  granted  on  an 
estate  in  two  states,  what  was  due  to  decedent 
as  partner  in  a  firm  carrying  on  business  in  one 
state  is  payable  to  the  administrator  of  that 
state,  though  the  payment  is  made  in  the  other 
state,  where  decedent  lived. 

2.  Where  administration  is  granted  to  the 
same  person  in  two  states,  and  in  settlement 
with  a  firm  of  which  deceased  was  a  member, 
and  which  did  business  in  one  state  only,  he  al- 
lows a  claim  for  supplies  furnished  deceased, 
he  is  entitled  to  a  credit  for  such  item  in  that 
state,  though  the  settlement  was  made  in  the 
other  state,  in  which  deceased  lived. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; T.  B.  Graham,  Chancrflwr. 

Petition  by  Winston  Jones,  administrator 
of  S.  G.  Coleman,  deceased,  to  surcharge  an 
account  previously  filed  by  him.  From  a 
decree  adverse  to  his  petition,  said  admin- 
istrator appeals.    Reversed. 

Deceased  was  a  resident  of  Alabama,  and 
owned  property  both  there  and  in  Mississippi, 
Including  a  half  Interest  in  the  firm  of  Cole- 
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man  &  Cole,  io^ng  business  in  tlie  latter 
state.  Winston  Jones  took  oat  letters  of  ad- 
ministration In  both  states,  and  sabsequently 
liad  a  settlement  in  Mobile  witb  Troy  Oole, 
Barrlvlng  partna*  of  Coleman  &  Cole,  includ- 
ed in  whioh  settlement  was  a  claim  of  the 
firm  against  deceased  of  $1,193.85  for  sup- 
plies fmnished.  In  an  account  filed  in  Ala- 
bama, the  administrator  credited  himself 
with  this  Item  of  $1,193.85,  and  afterwards, 
on  objection  by  the  heirs  that  the  claim  per- 
tained to  the  administration  in  Mississippi, 
be  filed  a  petition  asking  the*conrt  of  the  lat- 
ter state  for  leave  to  surcharge  his  account 
preTioosIy  filed  so  as  to  allow  him  credit  for 
this  item.  The  court  decreed  that  this  dalm 
was  allowable  only  out  of  the  Alabama  as- 
sets. The  administrator  charged  hlms^ 
with  the  amount  received  by  him  in  the 
settlement  with  Cole,  being  the  half  interest 
of  decedoit  in  the  firm. 

A.  O,.  Bo^e,  for  appellant 

CAMPBBLL,  C.  J.  Tbe  record  does  not 
show  wheo  the  deposition  of  the  appelant 
'  was  taken,  nor  the  circumstances,  and,  so 
tar  as  we  can  discover,  there  was  no  ground 
tor  suppressing  it  The  motion  to  suppress 
states  that  It  was  taken  October  24,  1891, 
withoot  legal  notice,  while  the  report  of  the 
commissioner  shows  that  it  was  taken  at 
some  time  in  pursuance  of  the  commission 
opened  by  him  under  the  decree  of  the  court 
It  may  have  been  rightly  supinressed  be- 
cause of  the  circomstances  under  which  It 
was  taken,  bat  we  cannot  say  as  to  this. 

The  deposition  of  Troy  Cole  was  not  right 
ly  suppressed.  He  was  a  competent  witness. 
Gordon  v.  McEachln,  57  Miss.  834.  Els  tes- 
timony shows  satisfactorily  that  Jones,  the 
admlnlstrat(H:,  has  charged  himself,  as  ad- 
ministrator in  this  state^  with  $1483.85  more 
than  he  is  diargeable  with.  The  Interest  of 
the  Intestate,  Coleman,  In  the  partnership  as- 
sets of  Coleman  &  C<de,  constituted  Miss- 
issippi assets.  What  was  due  to  Coleman, 
the  deceased  partner,  on  settlement  of  part- 
nership matt««,  was  payable  by  the  surviv- 
ing partner.  Cole,  to  the  Mississippi  admin- 
istrator. It  was  paid  to  him  on  a  settlement 
made  in  Alabama.  But  although  paid  In 
Alabama,  it  was  to  be  accounted  for  in 
Mississippi;  and  the  administrator  is  charge- 
able only  with  the  sum  received  by  him 
from  Cole,  as  the  sum  due  Ccriieman  of  the 
assets  of  Ckdeman  &  Cole,  after  adjusting  all 
matters  between  them  as  partners. 

The  statute  of  limitations,  and  other  stat- 
utes invoked,  have  nothing  to  do  with  the 
case.  The  only  questicm  Is,  with  what  sum 
is  the  administrator  chargeable  by  reason  of 
bis  receipt  from  Cole  of  the  shore  of  Cdeman 
in  the  partnership  assets  of  Coleman  &  Cole? 
It  seems  manifest  that  he  has  charged  him- 
self with  a  sum,  as  received  on  this  account, 
which  he  did  not  in  fact  receive,  and  that  he 
Is  entitled  to  diminish  the  debits  against 


him  by  this  mudu  It  seems  to  us  that  mis- 
understanding has  resulted  from  ccMisideriug 
the  question  of  poyhig  the  $1,193.85  ooosti- 
tutlng  the  individual  Indebtedness  of  C<^e- 
man  to  C<4eman  &  Cole,  wharess  tbe  tme 
question  Is,  how  much  Is  the  administrator 
chargeable  with,  by  reascm  of  his  rec^pt 
ft«m  Cole  of  Coleman's  share  of  the  assets 
of  the  partnership  of  Ccdeman  &  Cole?  To 
the  extent  that  the  administrator,  in  his  ac- 
count, charged  himself  with  more  than  be 
received  on  settling  with  Oole,  snnrlvor  of 
Coleman  &  Cole,  he  should  be  allowed  credit 
That  this  may  be  ascertained,  tbe  decree  is 
reversed,  and  cause  remanded. 


(45  l».  Ann.  U03) 
STATB  T.  TAYLOR  et  al.     (No.  11,343.) 
(Supreme  C!onrt  of  louialaiia.     Not.  20,  1883.) 
Ckhumai.  Liw—CK0B8-Kxu(nrATi02i— Scops— 

CUMDULTIVE  EVIDENCB. 

1.  The  state  should  not  be  permitted  fai  • 
criminal  case  to  cross-examine  a  witness  for 
the  defense  on  matters  not  growing  out  of 
facts  and  circomstances  stated  in  his  direct  ex- 
amination. 

2.  The  legality  of  the  cross-examination 
mnat  be  tested  by  matters  stated  by  the  witness 
in  his  examination  in  chief,  and  not  by  tbe  con- 
sideration of  the  purpose  for  which  he  had  been 
Introdoced. 

3.  Tbe  court  is  not  instified  in  permitting 
one  of  tbe  defendant's  witnesses  to  be  cross-ex- 
amined as  to  matters  hot  testified  to  by  him 
on  direct  examination,  for  the  reason  that  the 
same  facts  had  been  testified  to  by  several  wit- 
nesses, both  for  tbe  state  and  the  defense,  and 
the  testimony  was  only  cwnolative. 

4.  Cumalative  evidence  on  the  trial  of  tbe 
cause  must  not  be  confounded  with  cumalative 
evidence  claimed  to  have  been  newly  discovered, 
and  sought  to  be  made  available  after  verdict 
as  a  ground  for  a  new  trisL 

(Syllabus  by  the  Comt.) 

Appeal  from  district  conrt,  parish  of  8t 
Landry;  W.  O.  Perrault  Judge. 

Tom  Casey,  alias  Joseph  Thomas,  who  was 
Indicted  with  others,  having  been  convicted 
of  larceny,  and  sentenced  therefbr,  appeals. 
Reversed.  * 

E.  P.  Yeazle,  for  appellant  M.  J.  (Cunning- 
ham, Atty.  Gen.,  and  B.  B.  Da  Bulsson,  Dlst 
Atty.,  for  tbe  State. 

NICiHOLLS,  0.  J.  Lee  Taylor,  Tom  (Casey, 
alias  Joe  Thomas,  and  James  Martin  were  In- 
dicted in  the  district  court  for  St  Landry  for 
having  feloniously  stolen,  taken,  and  carried 
away  a  beef.  On  the  trial  both  Lee  Taylor 
and  the  present  appellant  Joe  Thomas,  were 
convicted,  and  sentenced  to  hard  labor.  Tay- 
lor acquiesced  in  the  Judgment  but  Thomas 
appealed,  and  the  Judgment  a^  to  him  was 
reversed,  and  the  case  remanded  for  farther 
proceedings.  12  South.  927.  He  was  put  ui>- 
on  his  trial  a  second  time,  and  convicted,  and 
from  a  sentence  to  10  months'  imprisonment 
at  hard  labor  he  prosecutes  this  appeal. 

His  complaints  are  embodied  in  three  bills 
of  exception.  In  the  first  he  complains  of  the 
exclusion  of  testimony  as  to  an  alleged  con- 
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fessloD  made  by  Lee  Taylor  after  conTlction 
and  sentence,  as  lie  was  about  being  sent  to 
the  penitentiary,  to  the  effect  that  he  (Lets 
Taylor)  alone  was  guilty  of  the  crime  char- 
ged; In  the  second,  that  one  of  his  challenges 
for  cause  was  improperiy  overruled;  and  In 
the  third,  that  the  state  was  permitted  to 
croes^zamlne  one  of  his  witnesses  as  to  matr 
tere  not  testlfled  to  in  chief.  We  think  the 
statements  made  by  Lee  Taylor  were  proper- 
ly excluded.  They  were  clearly  hearsay.  See 
State  Y.  West,  45  La.  Ann.  14,  12  South.  7, 
and  State  v.  West,  46  La.  Ann.  — ,  13  South. 
173,  and  authorities  therein  cited.  See,  also, 
the  case  of  MltcheU  v.  C!om.,  (ECy.)  14  8.  W. 
488. 

The  bin  of  exception  rdatlTe  to  the  Jncor 
Conkllng,  who  was  challenged  for  cause  by 
the  accused,  and  the  challenge  overruled,  de- 
clares that,  "the  Juror  being  upon  his  exam- 
ination on  his  voir  dire,  the  following  ques- 
tions were  asked,  to  wit:  "Q.  Have  you 
formed  or  expressed  an  opinion  in  this  case? 
A.  Tes.  Q.  Is  that  opinion  a  fixed  one?  A. 
Not  exactly.  Q.  Do  you  feel  able  to  go  Into 
the  Jury  box,  and  do  Impartial  Justice  as  a 
Juror  between  the  state  and  the  defense?  A. 
Tes,  if  the  evidence  Is  the  same  I  heard." 
The  defendant,  through  his  counsel,  then 
challenged  the  Juror  for  cause.  The  court 
thereupon  further  examined  the  Juror,  and 
he  further  said  he  was  conscious  of  no  bias 
or  prejudice  for  the  person  or  against  him; 
farther,  he  did  not  know  whether  the  reports 
be  had  heard  were  correct  or  not;  whereup- 
on defendant  renewed  his  challenge  for  cause, 
which  the  court  overruled  on  the  grounds: 
(1)  "Because  the  Juror  was  closely  examined 
by  the  court,  by  questions.  In  addition  to 
those  enumerated  herein,  and  was  satisfied 
by  the  Juror's  examination  that  the  opinion 
which  he  had  formed  would  yield  to  the  evi- 
dence, and  that,  notwithstanding  said  opin- 
ion, his  mind  was  free  from  bias  and  preju- 
dice, and  that  he  would  render  an  Impartial 
verdict"  (2)  "Bven  had  the  Juror  been  In- 
competent, the  mllng  of  the  court  could  not 
bave  prejudiced  defendant,  becanse  of  the 
t&ct  that  the  Juror  Conkllng  did  not  sit  on 
the  Jury,  having  been  peremptorily  chal- 
lenged by  defendant  without  exhausting  his 
peremptory  challenges,  nine*  challenges  re- 
maining In  his  favor  after  challenging  him." 
State  V.  Garlg,  43  La.  Ann.  365,  8  South.  935. 
The  series  of  questions  asked  by  the  Judge  of 
the  Jutor,  which  satisfied  him  that  the  Joiy- 
man  was  competent,  are  not  given.  We  must 
assume  the  questions  and  the  answers  there- 
to were  such  as  to  Justify  the  court's  ruling; 
but  even  if  it  were  erroneous,  defendant  has 
evidently  suffered  no  legal  injury  therefronL 

The  third  UU  states  that  the  defendant 
called  to  the  stand  a  witness,  to  whom  he 
propounded  two  questions:  Question:  "State 
wbether  at  the  time  yon  and  your  brother 
went  to  the  defendant's  house  on  Uie  night 
of  the  arrest  you  saw  a  pleoe  of  meat  hang- 
ing on  the  gallery  of  the  defendant's  house?" 


to  which  question  liie  witness  answereH 
"No."  Question:  'TUd  yon  not  testify  to 
that  effect  on  the  former  trial?"  Answer: 
"No,  I  don't  believe  I  did;"  whereupon  Hm 
witness,  being  tendered  to  the  state,  was 
cross-examined  as  to  what  transpired  at  the 
time  Just  iKevious  to  the  visit  made  to  the 
defendant's  bouse,  on  the  night  of  the  ar> 
rest  of  the  witness,  and  as  to  what  was  said 
by  the  defendant  at  the  time  of  said  visit 
when  quesUoned  whether  there  had  been  a 
butoheiing  at  his  house  that  day,  and  as  to 
contradictory  i^tatemmtB  made  by  tbe  ao> 
cused  on  tbe  occasion  of  su<&  visit?  To 
such  questions,  and  to  further  cross-exam- 
ination on  said  subject  accused,  through 
counsel,  objected,  on  the  ground  that  the 
state  could  not,  on  cross-examination,  ques- 
tion the  witness  of  the  defendant  as  to 
matters  not  testified  to  in  his  exami- 
nation In  chief,  in  order  to  establish  Its 
case  against  the  accused;  the  state  claiming 
the  same  right  to  cross-examine  a  witness  as 
the  defendant— which  obJectl<m  was  over- 
ruled, and  said  questions  and  further  exam- 
ination allowed  by  the  court  on  matters  not 
testified  to  by  the  witness  oa  his  examhia- 
tlon  In  chi^  being  admitted,  and  further 
cross-examination  permitted  on.  the  grounds: 
"First  TtitLt  the  purpose  of  the  defendant 
was  to  establish  the  fact  that  a  part  of  the 
stolen  property  was  not  concealed,  but  in 
full,  open  view,  and  to  also  show,  directly 
and  Indirectly,  that  the  witness  on  another 
occasion  had. admitted  as  a  fact  that  a  part 
of  the  stcHen  property  was  not  concealed; 
and  because  of  this  state  of  facts  the  court 
permitted  the  state  to  show  that  tbe  ooiy 
meat  v^ilch  the  witness  saw  was  secreted  In 
an  outhouse,  which  was  locked  on  the  Inside, 
the  defendant's  son  being  therein;  and  that; 
when  first  interrogated,  the  defendant  denied 
that  a  butoberlng  had  beoi  made  at  his 
house,  and  subsequently,  a  few  minutes  there- 
after, admitted  that  a  beef  had  been  killed 
and  butchered  by  Lee  Taylor.  That  this  evi- 
dence was  competent  on  cross-examination. 
It  being  closely  related— In  fact,  Inseparably 
connected— with  the  matters  and  things  in- 
quired  about  In  defendant's  examination  <rf 
the  witness,  and  was  proper  to  rebut  the  in- 
ference that  the  witness  had  testlfled  differ- 
ently on  another  oooasion;  and  that  if  the 
statements  of  the  witness  were  Illegally  al- 
lowed, it  could  not  prejudice  the  defendant, 
Inasmuch  as  several  other  witnesses,  both  for 
the  state  and  defense,  had  testlfled  to  the 
same  facts.  Therefore  the  testimony  of  this 
witness  was  merely  cumulative."  Upon  a 
comparison  of  the  two  questions  propounded 
to  bis  own  witness  by  the  accused,  and  the 
answers  to  the  same,  with  the  questions  and 
testimony  drawn  from  that  witness  oa  cross- 
examination  by  the  state,  we  are  of  the  opin- 
ion that  the  cross-examination  was  permit- 
ted to  take  a  range  not  warranted  by  what 
had  been  testlfled  to  on  direct  examination. 
The  intentl(Hi  and  expectation  of  the  accused 
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was  to  establish  the  specific  fact  that  on  the 
Dlgbt  of  his  arrest  a  piece  of  meat  was  ex- 
posed to  full  view  on  defendant's  gallery. 
The  questlcxi  went  no  further.  The  answer 
(doubtless  to  the  disappointment  of  the  ac- 
cused) was  In  the  negative.  The  testimony 
elicited  utterly  failed  in  its  purpose,  and  the 
case  stood,  as  to  that  fact,  so  far  as  that  wit- 
ness was  concerned,  as  If  he  had  not  been 
put  on  the  stand.  The  answer  left  nothing 
for  the  state  to  rebut  or  to  contradict  De- 
fendant's attempt  to  prove  and  faUure  to 
prove  the  desired  fact  could  but  redound  to 
his  injury.  We  do  not  think  that  by  the  sim- 
ple fact  of  asking  the  question,  the  accused 
opened  wide  the  door  to  proof  of  conceal- 
ment, and  to  proof  of  damaging  contradict- 
ory statements  and  admissions  made  by  the 
accused.  In  allowing  the  testimony,  the 
Judge  lost  sight  of  the  dlGCercnoe  between  the 
purpose  which  the  defendant  may  have  had 
in  view  in  asking  a  question  and  the  question 
Itself  and  Its  answer.  As  said  by  this  court 
in  State  v.  Stuart,  35  La.  Ann.  lOlS:  "The 
legality  of  the  cross-examinaHon  in  this  par- 
ticular must  be  tested  by  the  matters  stated 
In  his  examination  in  chief,  and  not  by  the 
consideration  of  the  purpose  for  which  be 
had  been  introduced."  State  v.  Swayze,  30 
Iia.  Ann.  1327.  Whoi  the  accused  propound- 
ed the  second  questloa  be  evidently  Intended 
to  challenge  the  veracdty  of  his  own  witness, 
but  the  answer  given  negatived  the  fact  he 
sought  to  bring  out  Be  that  as  It  may,  we 
think  the  subsequent  cross-examination  vraa 
not  in  aid  of  sustaining  the  witness'  credit 
There  was  no  legal  connection  between  the 
testimony  brought  out  and  the  inferential 
claim  on  the  part  of  the  accused  that  on  a 
former  trial  the  witness  had  sworn  that  on 
the  night  of  the  arrest  a  portion  of  the 
stolen  proi>erty  was  exposed  on  the  gallery. 
The  questi(»i  Is  not  whether  the  testimony 
in  Its  character  was  relevant  and  admissible, 
nor  whether  it  could  have  been  properly  elic- 
ited from  other  witnesses,  or  even  from  this 
one  under  other  conditiona,  but  whether  It 
could  be  elicited  from  blm  under  the  exact 
drcnmstances  under  which  It  was.  State  v. 
Wright  40  La.  Ann.  591,  4  South.  486.  If 
this  particular  witness  could  not  be  lawfully 
cross-examined  as  he  was,  the  Judge  was  not 
Justified  in  permitting  Its  being  done,  for  the 
reason  that  other  witnesses,  both  of  the  state 
and  the  defense,  had  testified  to  the  same 
facts;  and  the  testimony  was  merely  cumu- 
lative. Cumulative  testimony,  on  the  trial 
of  a  criminal  case,  must  not  be  confounded 
with  cumulative  evidence  when  such  evl- 
Aeace  Is  to  be  used  after  verdict,  as  having 
been  newly  discovered,  as  a  ground  for  a 
new  trlaL  The  Judge  states  the  accused  was 
not  prejudiced,  but  It  may  have  been  on  the 
weight  and  straigth  of  the  testimony  of  this 
veiy  wi^ess  that  the  case  turned.  We  do 
not  know  what  weight  the  Jury  might  have 
attached  to  the  testimony  of  the  other  wit- 
nesses.   We  decline  to  dismiss  this  appeal, 


for  the  reason  that  the  action  of  the  district 
judge  making  It  returnable  to  New  Orleans 
Instead  of  Shreveport  was,  under  the  facts 
of  the  case,  Justified,  imder  section  4,  of  Act 
No.  30  of  1878.  For  the  reasons  herein  as- 
signed It  Is  ordered,  adjudged,  and  decreed 
that  the  verdict  of  the  Jury  and  the  Judgment 
thereon  rendered  be  set  aside,  annulled, 
avoided,  and  reversed,  and  the  case  Is  re- 
manded to  the  district  court  for  f<u*ther  pro- 
ceedings according  to  law. 


(4S  La.  Ann.  1350) 
STATE  ex  rel.  BILLON,  District  Attorney,  v. 

BOURGEOIS,  Sheriff.     (No.  11375.) 
(Supreme  Court  of  Louisiana.    Nov.  8,  1893.) 

Imfbaohuent  of  Sheriff  —  IIiscondvct  Dchino 
Pkiok  Tebm. 

1.  Acts  denounced  by  article  196  of  the  con- 
stitution in  a  prior  term  of  ofiice  by  any  oiBcer 
who  18  bis  own  successor  may  form  the  founda- 
tion  for  a  suit  for  removal  from  office,  under 
article  201  of  the  constitution. 

2.  Acts  committed  by  an  officer.  In  no  way 
connected  with  his  official  conduct  cannot  form 
the  foundation  for  a  suit  under  article  201  of 
the  constitution. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  parish  of  St 
James;  Walter  Gulon,  Judge. 

Action  In  the  name  of  the  state  by  Oscar 
Billon,  district  attorney,  against  A.  L.  Bour- 
geois, to  remove  defendant  from  the  ofiice 
of  sheriff.  From  the  Judgment  rendered, 
plaintiff  api>eals.     Reversed  In  part 

Oscar  Billon,  Dist  Atty.,  (Frank  G.  Zach- 
arle,  of  counsel,)  for  appellant  Sims  & 
Poche,  for  appellee. 

McENERY,  J.  This  suit  was  instituted 
In  the  name  of  the  state  of  Louisiana  by  the 
district  attorney  of  the  parish  of  St  James, 
on  the  relation  of  certain  resident  citizens 
and  taxpayers  of  said  parish,  under  the  pro- 
visions of  article  201  of  the  constitution  and 
Act  No.  135  of  1880,  to  remove  the  defend- 
ant from  his  office  as  sheriff  of  the  parish 
of  St  James,  to  which  he  was  elected  In 
April,  1892,  and  was  duly  qualified  In  the 
following  July.  The  grounds  for  his  remov- 
al are  set  forth  in  11  specifications  in  the 
plaintiff's  petition,  charging  certain  acts  of 
malfeasance,  nonfeasance,  etc,  some,  of 
which  are  alleged  to  have  been  committed 
by  him  during  a  previous  term  of  ofiice  as 
sheriff,  and  others  diirlng  his  present  term. 
The  defendant  filed  exceptions  ,to  the  peti- 
tion, which  exceptions  the  district  court  sus- 
tained as  to  the  first  second,  third,  fourth, 
and  ninth  specifications,  and  to  that  extent 
dismissed  the  i>etition;  and  as  to  the  other 
specifications  the  court  overruled  the  excep- 
tions. From  that  part  of  the  Judgment  sus- 
taining said  exceptions  the  plaintiff  and  re- 
lators have  appealed. 

The  specifications  to  which  the  exceptions 
of  the  defendant  were  sustained  are  as  fol- 
lows:  "(1)  That  said  Adam    livaln    Boor- 
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geois,  being  then  gherlff  of  the  parish  of  St. 
James,  and  haying  been  ordered  under  a 
-writ  of  fieri  facias,  issued  on  the  29th  day  of 
January,  1891,  in  the  suit  of  J.  B.  0.  Graug- 
nard  v.  Lucius  Forsyth,  No.  1,500  of  the 
docket  of  the  twentynsecond  judicial  district 
court,  to  seize  and  seU  for  cash  certain  prop- 
erty, to  wit,  'PUie's  Peak'  plantation,  situ- 
ated within  the  parish  of  St  James,  and  the 
appurtenances  thereto,  for  cash,  did  fail  to 
seU  the  same  for  cash,  as  ordered,  and  was 
thereby  guilty  of  nonfeasance  and  misfeas- 
ance in  office.  (2)  Tliat  thereupon  and  there- 
nftar  the  said  Adam  livain  Bourgeois,  as 
sheriff,  in  the  above-entitled  cause,  did,  on 
the  8th  day  of  April,  1891,  make  a  false  re- 
turn on  said  writ,  In  which  return  he  certi- 
fied that  he  bad  sold  the  property  herein- 
above described  for  cash,  which  was  paid 
to  him  by  the  purchaser,  when  in  truth  and 
In  fact  no  cash  was  demanded  rar  received 
from  the  purchaser,  but  said  sale  was  fraud- 
ulent, and  said  return  false  and  fraudulent, 
and  the  said  sheriff  thereby  was  guilty  of 
misfeasance,  corruption,  and  gross  misconduct 
In  office.  (3)  That  said  Adam  Llvaln  Bour- 
geois, sheriff,  aforesaid,  did  on  the  17tb  day 
of  March,  1891,  execute  a  deed  to  the  pur- 
chaser at  said  sale,  which  deed  he  filed  In 
said  suit  June  26,  1891,  and  specified  there- 
in that  he  had  received  in  payment  of  the 
price  of  said  sale  and  adjudication  a  certain 
amoimt  of  mcmey  in  cash  as  i)ayment,  when 
In  truth  and  in  fact  no  cash  was  received 
or  paid  unto  lilm,  the  said  sheriff,  by  the 
purchaser  or  other  person,  and  said  deed 
was  false  and  fraudulent,  and  said  sheriff 
thereby  was  guUty  of  misfeasance,  corrup- 
tion, and  gross  misconduct  in  office.  (4) 
'That  on  the  26th  of  June,  1891,  said  cause 
being  on  trial,  on  a  rule  to  distribute  the 
proceeds  of  the  sale  aforesaid,  said  Adam 
Llvaln  Bourgeois,  sheriff,  as  aforesaid,  being 
called  aa  a  witness,  and  being  duly  sworn, 
did  depose  under  oath  that  he  liad  in  his 
possession  a  certain  portion  oC  the  proceeds 
of  said  sale  in  cash,  when  in  fact  and  in 
truth  said  testimony  was  false  and  untrue, 
and  said  sheriff  did  not  then  hare  in  his 
bands  or  poBseasl<»i  the  funds  as  falsely  tes- 
tified to  by  him,  and  said  sheriff  was  there- 
by guilty  of  perjxuy,  misfeasance,  and  gross 
misconduct  In  office."  "(9)  That  one  David 
Smith,  a  resident  of  the  paxish  of  St  James, 
was  on  the  2d  day  of  July,  1891,  Informed 
against  by  the  then  district  attcxney  of  the 
parish  of  St  James,  on  four  distinct  in- 
formattons,  viz.  attempt  to  commit  rape,  car- 
rying concealed  weapons,  entering  planta- 
tion, and  assault  with  dangerous  weapon, 
and  four  bench  warrants  were  issued  by  the 
twenty-second  judicial  district  court  for  his 
arrest  and  detention,  and  delivered  to  the 
sheriff  for  execution  on  same  day  or  there- 
abouts; that  said  Adam  Llvaln  Bourgeois, 
sheriff,  aforesaid,  failed  to  execute  said  war- 
rants up  to  this  time,  although  said  Smith 
resided  and  continued  to  reside  at  a  point 


one  mile  from  the  said  courthouise,  pursuing 
his  usual  avocation,  and  could  have  been 
readily  apprehended  up  to  January  1,  1892, 
at  which  time  said  Smith  became  a  fugitive 
from  justice  on  a  capital  charge,  wherefore 
petitioners  charge  said  Adam  Llvaln  Bour- 
geois, sheriff,  aforesaid,  with  nonfeasance 
and  gross  misconduct  in  office."  To  the  pe- 
tition of  plaintiff  and  relators  the  defendant 
presented  and  filed  the  following  exceptions: 
"(1)  That  the  allegations  contained  in  the 
first,  second,  third,  fourth,  ninth,  tenth,  and 
eleventh  grounds  or  specifications  of  said  pe- 
tition do  not  set  forth  any  cause  of  action 
against  this  exceptor.  (2)  That  the  allega- 
tions contained  in  the  first,  second,  third, 
fom-th,  and  ninth  grounds  or  spedflcations 
of  sold  petition  do  not  disclose  any  cause 
of  action  or  right  of  action  in  the  plaintiff 
and  relators  herein,  because  the  offenses 
therein  specifically  charged  against  this  ex- 
ceptor are  expressly  averred  to  have  been 
committed  prior  to  the  date  of  his  induction 
into  the  office  of  sheriff  of  said  parish  pursu- 
ant to  his  election  to  said  office  on  the  19th 
of  April,  1892.  (3)  That  the  aUegationa  con- 
tained in  the  tenth  and  eleventh  grounds  or 
specifications  of  said  petition  are  vague,  un- 
certain, and  indefinite  as  to  time,  place,  and 
Circumstances,  and  wholly  insufficient  to  en- 
able him  to  make  a  defense  thereto,  or  to  put 
him  on  his  Aetenae.  (4)  That  tills  court  is 
absolutely  without  jurisdiction  ratione  ma- 
t«iae  of  the  matters  and  charge  set  forth  in 
said  first  second,  third,  fourth,  and  ninth 
grounds  or  specifications  of  said  petition,  be- 
cause this  exc^tor  was  elected  to  the  office 
of  sheriff  of  the  parish  of  St  James,  and  ex 
officio  tax  collector  thereof,  at  the  last  elec- 
tion, held  on  th^  19th  of  April,  1892,  and 
thereafter  duly  qualified  and  was  Inducted 
into  said  office;  and  the  offenses  charged 
against  exceptor  in  the  said  specifications  of 
said  petition  ore  averred  to  have  been  com- 
mitted at  a  time  anterior  to  exceptor's  said 
induction  into  office  and  his  present  terui 
of  office." 

The  allegations  In  the  first,  second,  third, 
and  ninth  specifications  ore  sufficiently  def- 
inite and  explicit  It  was  not  essential  for 
relators  to  aver  a  negative  therein.  It  is 
very  true,  the  matters  contained  in  said  spec- 
ifications are  subject  to  explanation,  as  the 
parties  to  the  suit  could  have  consented  to 
the  acts  of  the  sheriff;  but  this  Is  a  matter 
of  defense  on  the  trial  of  the  case.  The 
specifications  charge  that  said  acts  were 
misfeasance,  nonfeasance  In  office,  and  that 
he  made  false  retiu'n  on  his  writ  and  that 
said  acts  were  gross  misconduct  and  cor- 
ruption in  office.  These  averments  nega- 
tive the  fact  that  these  acts  were  done  un- 
der the  direction  and  by  the  consent  of 
plaintiff  in  exception.  The  fourth  specifi- 
cation cannot  be  sustained,  as  the  act  char- 
ged watt  not  done  in  any  official  capacity. 
He  was  sworn  as  a  wltnesb  in  the  case,  and 
his  oath  was  not  an  official  act    The  facts 
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sworn  to  were  shown  by  his  return,  which, 
In  another  specification,  are  alleged  to  be 
false  and  fraudulent.  State  v.  Kellam,  4 
La.  495.  Specifications  1,  2,  and  3  and  9 
are  of  official  acts,  alleged  to  be  misfeasan- 
ces, committed  before  the  defendant  sheriff 
was  inducted  Into  office  after  his  election  to 
a  second  term,  on  19th  April,  1892.  These 
fall  under  the  second  and  fourth  grounds  of 
defendant's  exceptions.  The  defendant  sher- 
iff has  been  uninterruptedly  in  office  since 
the  commission  of  the  acts  complained  of. 
There  was,  by  his  rejection,  no  interrup- 
tion in  bis  official  tenure.  At  no  time  was 
there  an  Interregnum.  He  was,  by  the  con- 
stitution, to  continue  in  office  until  his  suc- 
cessor was  elected  and  qualified.  He  was 
his  own  successor,  the  identical  officer  in 
both  terms  against  whom  charges  are  pre- 
ferred. The  intention  of  article  201  of 
the  constitution'  is  to  remoye  from  office  an 
Incumbent  who  has  been  guilty  of  any  of 
the  offenses  mentioned  in  article  196  of  the 
constitution  while  he  is  in  office.  It  is  im- 
material, therefore,  whether  they  were  com- 
mitted during  his  present  or  immediate  pre- 
ceeding  term  of  office.  His  inability  to  bold 
,the  office  results  from  the  commission  of 
said  offenses,  and  at  once  renders  him  unfit 
to  continue  in  office.  The  fact  that  he  had 
been  re-elected  does  not  condone  and  purge 
the  offense.  The  sheriff  was  elected  in  pur- 
'soance  of  the  provisions  of  the  constitution 
dedaring  what  acts  committed  by  him 
should  be  sufficient  for  his  removaL  This 
constitution  was  made  by  the  people  in  their 
sovereign  capacity,  and  by  electing  an  offi- 
cer they  cannot  modify  its  provisions.  In 
the  election  of  defendant  no  question  was 
submitted  by  which  articles  196  and  201 
were  changed.  Neither  of  these  articles 
specify  in  what  time  a  suit  to  remove  an 
officer  shall  be  instituted,  whether  in  one 
term  or  another.  Nor  do  they  specify  any 
limitation  as  to  the  offense.  We  must  there- 
fore conclude  that  the  articles  were  intend- 
ed to  remove  an  unworthy  officer  while  in 
office,  irrespective  of  the  fact  whether  the 
act  complained  of  was  committed  during  his 
first  or  a  subsequent  term. 

But  we  are  not  without  authorities  and 
precedents  on  this  point  The  learned  coun- 
sel of  defendant  urge,  however,  that  a  suit 
under  article  201  of  the  constitution  cannot 
be  assimilated  to  proceedings  by  Impeach- 
ments. The  effect  of  the  conviction  may  be 
different,  bat  the  laws  apjkUcable  to  the  com- 

'Article  201  provides:  "For  any  of  the  canses 
enumerated  in  article  196,  district  attorneys, 
clerks  of  court,  sheriffs,  coroners,  recorders,  jng- 
tices  of  the  peace,  and  all  other  parish,  ninnici> 
pal  and  ward  officers  shall  be  removed  by  Judg- 
ment of  the  district  coort  of  the  domicil  of  such 
officers,"  etc.  Article  196  provides  for  the  Im- 
peachment of  state  officers  'Tor  high  crimes  and 
misdemeanors,  for  nonfeasance  or  malfeasance 
in  office,  for  incompetency,  for  corruption,  fa- 
voritism, eztortinn  or  oppressloa  in  office,  or  for 
KTOaa  misconduct  or  habit  oal  drunkenness." 


mission  of  the  offense  are  the  same.  The 
great  weight  of  authority  is  that  an  offlco: 
may  be  impeached  while  In  office  for  acts 
committed  In  a  prior  term.  Trial  of  Judge 
Barnard,  Court  of  Impeachment,  New  York; 
Trial  of  Judge  John  McGunn,  Court  of  Im- 
peachment, New  York;  Trial  of  Judge  Prin- 
dle,  Court  of  Impeachment,  New  York.  And 
in  a  late  case  of  State  v.  Hill,  (Neb.)  56  N. 
W.  794,  it  is  stated  in  the  opinion  of  the 
court  that  the  ruling  in  the  case  of  Judge 
Barnard  during  his  second  term  for  acts 
committed  in  his  first  term  of  office  has 
been  followed  in  the  case  of  Judge  Hubble 
of  Wisconsin,  and  on  the  trial  of  Gov.  But- 
ler of  Nebraska.  In  this  case  the  supreme 
court  of  Nebraska  says,  in  its  opinion: 
"There  was  good  reason  for  overruling  the 
plea  to  the  jurisdiction  in  the  three  cases 
Just  mentioned.  Each  respondent  was  a 
civil  officer  at  the  time  he  was  Impeached, 
and  had  been  such  uninterruptedly  since  the 
alleged  misdemeanors  in  office  were  com- 
mitted. The  fact  that  the  offense  occurred 
In  the  previous  term  is  ImmateriaL  The  ob- 
ject of  the  impeachment  is  to  remove  a  cor- 
rupt or  unworthy  officer.  If  his  term  has 
expired,  and  he  is  no  longer  in  office,  that 
object  is  attained,  and  the  reason  for  his 
impeachment  no  longer  exists;  but  If  tbe 
offender  is  still  an  oScer  he  is  amenable  to 
impeachment,  although  tbe  acts  charged 
were  committed  in  his  previous  term  of  the 
same  office."  We  concur  in  these  reasons. 
This  court  intimated  in  State  v.  Cheevers,  S2 
La.  Ann.  946,  that  it  entertained  the  same 
views  as  expressed  above.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  amended  so  as 
to  reverse  the  decree  sustaining  exceptions 
as  to  specifications  1,  2,  3,  9,  and  in  other 
respects  it  be  affirmed,  appelleee  to  pay 
costs  of  appeal,  and  case  remanded  to  be 
proceeded  with  In  due  course  of  law. 


(4S  Uu  Ana.  UM) 
STATE  V.  CARTER.     (No.  11,S70.)    . 
(Supreme  Court  of  Louisiana.     Nov.  20,  1893.) 

HOMIOIDK— SVIDBI^OB  OF  TrkSATS. 

In  a  prosecution  for  murder,  the  defend- 
ant will  not  be  allowed  to  show  the  dangerous 
character  of  the  deceased,  or  threats  by  him. 
nnless  a  hostile  demonstration  by  the  deceased 
has  first  been  proven. 
(Syllabus  by  the  Court.) 

Appeal  ftom  district  court,  parish  of  Oal- 
caslen;   O.  A.  Foumet,  Judge. 

Thomas  Carter,  having  been  convicted  of 
mwder,    and   sentenced   therefor,   appeals. 

Affirmed. 

Wesley  O.  McDonald,  for  appellant  B. 
D.  Miller,  Dlst  Atty.,  for  the  State. 

PARLANGB,  J.  The  defendant  was  In- 
dicted for  the  murder  of  one  John  Williams. 
He  was  tried  by  a  Jury,  and  found  guilty, 
Without  capital  punishment    He  has  been 
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sentenced  to  IminriBoninent  for  life  In  the 
Btate  penitentiary,  and  he  has  appealed. 
The  facts  of  this  case,  as  shown  by  the  bills 
of  exception,  are  as  follows:  The  defendant 
and  John  WllUams  liad  an  altercation,  dur- 
ing which  the  defendant  said  that,  if  Wil- 
liams did  not  pay  him  25  cents,  he  would 
knock  Williams'  head  off.  They  then  played 
at  dice  until  the  defendant  had  lost  bis 
stake.  Defendant  then  went  to  a  house  100 
yards  distant  to  procure  a  Winchester  rifle. 
He  stated  to  a  woman  who  was  In  the  house 
that  be  wanted  the  rifle  to  kill  a  hawk. 
The  defendant  returned  with  the  rifle  to  the 
place  where  Williams  was,— some  30  or  40 
minutes  having  elapsed  since  the  defendant 
had  left  WllUams,— and  when  the  defendant 
came  within  20  feet  of  Williams  he  shot  the 
latter  In  the  back,  killing  him  without  warn- 
ing, and  while  the  latter  was  on  his  knees, 
playlnj:  at  dice.  The  Judge  a  quo  certified 
that  there  was  no  hostile  demonstration  by 
Williams  against  the  defendant,  and  that, 
while  Williams  did  hold  an  ax  during  the 
time  of  the  altercation  first  mentioned,  he 
made  no  attempt  to  strike  with  it  The 
finding  of  the  ]ud;e  a  quo  on  this  point  Is 
not  open   to  review  by  us  in  this  case. 

The  defendant  complains  that  he  was  not 
permitted  to  offer  evid^ice  to  show  that 
Williams  had  made  threats  against  his  life. 
He  further  complains  that  he  was  not  al- 
lowed to  show  the  dangerous  character  of  the 
deceased,  and  that  the  deceased  had  mur- 
dered a  man  in  Alabama,  and  another  in 
SUdeil,  La.,  and  was  a  fogitive  from  Justice. 
This  evidence  was  offered  by  the  defendant 
in  mitigation  of  the  offense.  Under  the 
settled  Jurisprudence  of  thift  state,  a  defend- 
ant in  a  prosecution  for  murder  will  not  be 
allowed  to  offer  proof  as  to  the  dangerous 
character  of  the  person  whom  he  is  charged 
with  having  murdered,  unless  a  hostile 
demonstration  by  the  deceased  ag^ainst  the 
defendant  is  first  proven.  The  same  rule 
applies  to  threats.  Nor,  in  this  case,  was 
the  offered  testimony  admissible  for  the  pur- 
pose of  mitigating  the  offense.  In  State  ▼. 
Bobertson,  80  La.  Ann.  340,  this  court  held 
that.  In  a  trial  for  murder,  evidence  as  to 
the  dangerous  character  of  the  deceased  can- 
not be  admitted,  even  In  mitigation,  unless 
the  defendant  first  shows  that  he  was  at- 
tacked by  the  deceased,  and  was  aware  of 
the  latter's  character.  The  Instant  case  does 
not  contain  a  single  element  of  self-defense, 
nor  any  fact  upon  which  defendant  could.  In 
law,  claim  a  mitigation  of  the  offense 
charged.  He  has  escaped  the  extreme 
penalty  of  the  law.  No  Injury  has  resulted 
to  him,  in  law,  from  the  exclusion  of  the  prof- 
fered testimony,  and,  without  injury  shown, 
this  court  will  not  disturb  the  verdicts  of 
juries  In  criminal  cases. 

The  defendant  further  complains  that, 
after  he  had  shown  by  a  witness  that  de- 
fendant's general  reputation  for  peace  and 
good  order  was  good,  he  was  not  allowed  to 


elicit  from  the  witness  an  answer  to  the  fol- 
lowing question:  "What  was  the  disposition 
of  the  defendant?  Was  it  that  of  a  man 
who  would  seek  a  dlfilculty,  or  that  of  a  man 
who  would  avoid  a  difficulty?"  The  coimsel 
for  the  state  raised  the  objection  that  the 
question  was  leading,  and  that  by  it  the 
opinion  of  the  witness  was  sought  to  be 
elicited.  The  objection  was  sustained  by 
the  court  Strictly  speaking,  the  question 
was  leading.  State  v.  Johnson,  29  La.  Ann. 
717.  The  defendant's  counsel  might  have 
framed  his  question  in  an  unobjectionable 
form.  The  witness  had  abeady  testified 
that  the  defendant's  general  reputation  was 
good  for  peace  and  good  order,  and  the  de- 
fendant had  the  full  benefit  of  that  testi- 
mony. Under  the  facts  of  this  case,  we  do 
not  consider  that  the  defendant  was  Injured 
by  the  refusal  of  the  trial  judge  to  allow  the 
question  to  be  answered. 

Defendant's  last  complaint  is  that  while 
he  was  on  the  witness  stand,  testifying  In 
his  own  behalf,  he  was  not  allowed  to  an- 
swer the  question,  why  he  bad  killed  the  de> 
ceased,  propounded  to  him  by  bis  own 
coimsel.  The  trial  Judge  states  that  the  de- 
fendant bad  Just  testified  at  length  how  and 
under  what  circumstances  he  had  killed  the 
deceased,  and  that  "the  question  was  an  at- 
tempt to  admit  evidence  of  previous  threats, 
when  no  hostile  overt  act  had  been  shown 
on  the  part  of  the  deceased  against  the  de- 
fendant at  the  time  of  the  killing."  Defend- 
ant's counsel  urges  in  his  brief  that  the  trial 
Judge  could  not  know  in  advance  of  the  an- 
swer what  the  object  of  the  question  was. 
But  the  counsel  does  not  state  what  his  ob- 
ject was,  nor  do  we  understand  him  as  deny- 
ing that  the  trial  Judge  was  correct  in 
ascribing  as  the  motive  for  the  question  a 
puipose  to  introduce  proof  of  previous 
threats,  which  proof  the  trial  judge  had  al- 
ready excluded.  If  the  trial  judge  was  in 
«Tor  regarding  the  purpose  of  the  question, 
defendant's  counsel  should  have  stated  what 
the  true  purpose  was;  and,  tf  that  purpose 
had  proven  to  be  lawful,  we  are  to  presume 
that  the  trial  Judge  would  have  allowed  the 
question  to  be  propounded  and  answered. 
Under  the  facts  and  circumstances  of  this 
case,  we  cannot  surmise  what  othei'  purpose 
defraidant's  counsel  could  have  had  than  to 
elicit  statements  as  to  previous  threats  by 
Williams,  and  as  to  the  character  of  Wil- 
liams. The  conclusion  is  almost  irresistible, 
when  we  consider  that  the  defendant's 
counsel  did  not  disclose  his  purpose  at  the 
trial,  and  that  he  Is  still  silent  in  tills  court 
as  to  tliat  purpose.  If  the  object  was  to 
elicit  the  testimony  which  the  trial  Judge  had 
already  ruled  out,  the  question  was  evident- 
ly improper.  If  the  purpose  was  to  show 
the  motive,  although  no  such  claim  is  made, 
it  seems  clear  that  the  defendant  intended  to 
testify  that  he  was  moved  to  do  the  killing 
by  the  threats  of  Williams,  and  by  knowl- 
edge  of   Williams'    character.     Such    testl- 
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mony  was  Inadmissible,  under  the  ruling  o( 
the  trial  judge  and  the  facts  and  circum- 
stances of  this  case,  as  comiu:;  from  wit- 
nesses other  than  the  defendant.  It  was 
equally  Inadmissible  as  coming  from  the  de- 
fendant himself.  In  thLs  regard  hi'  was  on 
the  same  footing  as  any  other  witness.  But 
it  is  uot  for  tills  court  to  conjoccnre  as  to 
^he  purpose  for  whlcti  the  question  was 
asked.  It  was  for  the  defendant  to  show 
the  purpose,  and  that  he  suffered  injury  by 
the  exclusion.  He  has  done  neither.  We 
find  no  error  entitling  the  defendant  to  a 
reversal  of  the  judgment.  Judgment  af- 
firmed. 


(e  La.  Ann.  Uis6) 

STATE  T.  WILLIAMS.     (No.  11,341.) 
(Supreme  Clonrt  of  Louisiana.     Not.  20,  1893.) 
Gbiminai.  Law — Withdrawing  Flba — ^Disobetion 

OF  COUBT. 

The  accused  pleaded  not  guilty  when  he 
was  arraigned.  Subsequently,  he  substituted 
the  plea  of  gnilty*  of  a  minor  offense  to  that 
charged.  The  plea  was  accepted  by  the  state, 
and  the  case,  called  at  the  time  for  the  trial, 
was,  in  consequence,  not  submitted  to  a  jury. 
More  than  10  months  had  '  elapsed  from  the 
date  of  his  arraignment  to  that  on  which  he 
applied  to  substitute  the  plea  of  not  guilty  to 
the  plea  of  guilty.  The  motion  to  withdraw  the 
plea  was  not  timely  made  during  the  session, 
and  granting  the  motion  would  have  operated  a 
continuance.  The  conrt  states  that  the  accused 
was  represented  by  able  and  experienced  coun- 
sel during  the  trial,  and  that  the  plea  of  guilty 
wag  not  inadyisedly  entered.  The  conrt,  in  prop- 
er cases,  will  freely  exercise  its  discretion  by 
allowing  the  plea  of  guii^  to  be  withdrawn, 
and  not  guilty  pleaded  in  its  place,  but  such  a 
discretion  will  rarely,  if  ever,  be  exercised  in 
aid  of  an  attempt  to  rely  upon  a  mere  dilatory 
or  formal  defense. 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  parish  of  St 
Landry;   W.  C.  Perrault,  Judge. 

Nick  Williams  was  indicted  for  stabbing 
another  with  intent  to  murder.  From  an  or- 
der denying  a  motion  for  leave  to  withdraw 
a  plea,  defendant  appeals.    Affirmed. 

John  N.  Ogden,  for  appellant.  M.  J.  Cun- 
ningham, Atty.  Gen.,  and  E.  B.  Du  Bulsson, 
Dist  Atty.,  for  the  State. 

BREAUX,  J.  An  Indictment  was  found 
against  the  defendant  on  November  15,  1892, 
under  section  791  of  the  Revised  Statutes, 
Charging  him  with  stabbing  and  striking, 
with  intent  to  kill  and  murder,  one  Henry 
Johnson.  On  the  16th  day  of  November, 
1892,  he  Interposed  a  motion  to  quash  the  in- 
dictment, which  was  overruled.  On  Novem- 
ber 25.  1892,  he  was  arraigned,  and  pleaded 
not  guilty.  The  case  was  assigned  to  be  tried 
on  that  day.  It  was  subsequently  reassigned 
on  several  days.  On  the  20th  day  of  Sep- 
tember, 1893,  the  plea  of  guilty  of  a  lesser 


offense  than  that  charged  was  entered.  On 
the  2d  day  of  October  a  motion  to  withdraw 
the  plea  of  guilty  was  filed. 

The  case  comes  up  for  review  on  the  bill 
of  exception  taken  to  the  court's  ruling  over- 
ruling the  motion  to  withdraw  the  plea  of 
guilty.  The  court's  reasons,  as  stntod  In  the 
bill,  are  that  the  accused  was  represented  by 
counsel,  able  and  experienced,  with  knowl- 
edge of  the  facts  and  circumstances,  who  de- 
fended him  during  the  trial;  that  the  plea 
of  guilty  of  an  offense  less  in  degree  than 
that  charged  was  made  and  entered  more 
than  10  months  after  the  arraignment  of  the 
defendant,  and  at  a  time  when  the  case  was 
called  for  trial,  and  nothing  to  prevent  the 
trial,  had  the  plea  of  guilty  not  been  pre- 
sented and  accepted  by  the  district  attorney. 
The  trial  judge  further  states  that  the  motion 
was  too  late,  as  it  would,  had  it  been  grant- 
ed, have  necessarily  opoated  a  continuance 
of  the  case. 

The  withdrawal  of  the  plea  of  guilty  should 
not  be  denied  in  any  case,  where  it  is  In  the 
least  evident  that  the  ends  of  justice  will  be . 
subserved  by  permitting  not  guilty  to  be 
pleaded  In  Its  place.  It  is  proper  to  grant  the 
withdrawal,  If  the  accused  makes  it  appear 
that  an  error  has  been  committed.  The  least 
surprise  or  influence  causing  him  to  plead 
guilty,  when  he  had  any  defense  at  all, 
should  be  sufficient  cause  to  permit  a  change 
of  the  plea  from  guilty  to  not  guUt7.  The 
records  and  the  statement  of  the  trial  judge 
do  not  disclose  that  there  was  any  good 
ground  to  grant  the  application.  The  plea 
presented  and  overruled  prior  to  arraign- 
ment, the  time  that  had  elapsed  since  the  as- 
signment, the  continuance  obtained  when  the 
plea  was  entered  and  accepted,  and  the  late 
day  in  the  session  the  motion  to  withdraw 
the  plea  was  filed,  preclude  the  possibility 
of  concluding  that  the  accused  has  been  prej- 
udiced by  the  ruling  of  the  lower  court  The 
discretion  in  refusing  to  allow  the  withdraw- 
al of  a  plea  and  substituting  another  "will 
rarely,  If  ever,  l>e  exercised  In  aid  of  an  at- 
tempt to  rely  upon  a  mere  dilatory  -or  formal 
defense."  1  Bish.  Crim.  Proc.  (3d  Ed.)  i  124. 
The  offense  to  which  he  pleaded  guilty  was  a 
minor  offense  to  that  charged.  That  fact 
also  supports  the  statement  of  the  trial  judge 
that  all  the  facts  and  circumstances  show 
that  the  plea  was  offered  advisedly.  In  the 
case  of  State  v.  Delahoussaye,  37  La.  Ani-. 
552,  19  days  had  elapsed  since  the  arraign- 
ment The  jury  had  been  discharged.  The 
relief  asked  would  have  caused  a  continu- 
ance. The  court  sustained  the  ruling  of  the 
trial  judge  in  refusing  the  withdrawal  and 
not  permitting  another  plea.  In  the  case  at 
bar  there  are  grounds  even  more  conclusive 
upon  which  to  sustain  the  judge's  action. 
The  discretion  was  soundly  exercised,  and 
his  ruling  was  legal.    Judgment  affirmed. 
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(n  MIn.  40t) 

BOBBRTSON  at  al.  v.  BLBWinT. 
(Sapreme  Conrt  of  MlarisBlppL    Dee.  18,  18B3.) 

dUMPBRTT—  BALI  OF  LaHDB  NOT  IN  P088BSSIOH. 

C,  owing  plaintiffs  $2,200,  gaye  them  a. 
tmst  deed  on  lands,  and  agreed  that  they  should 
at  once  have  the  lands  sold  under  said  deed, 
and  buy  them  in;  that  C.  should  sue  for  pos- 
session for  their  benefit  at  his  own  expense, 
plalntlfEB.  on  gaining  right  of  possession,  to  pay 
O.  STjSOO,  the  agreed  valne  of  the  land,  less  the 
$2j200.  and  C.  to  warrant  title,  or.  should  he 
fan  to  recoyer  possession,  to  provide  otherwise 
for  payment  of  his  debt.  Held,  that  those  in 
possession  could  not  defend  against  plaintiffs 
claiming  under  the  trust  deed,  on  the  ground 
that  the  sale  was  champertons. 

Appeal  from  circuit  court,  Lowndes  coun- 
tf;  Newnaa  Cayoe,  Judge. 

Action  by  Morgan  Robertson  &  Go.  against 
Thomas  6.  Blewett,  St.,  for  possession  of 
lands.  Judgment  for  defendant  Plaintiffs 
appeal.    Reveraed. 

On  &  Orr,  for  appellants.  I<.  D.  Lan- 
dnun,  for  appellee. 

WOODS,  J.  It  la  not  an  open  question 
in  this  state  tliat  a  sale  of  lands  by  one  out 
9t  possession  is  free  from  champerty.  Our 
statnte  and  the  decisions  of  this  court  have 
pat  this  at  rest  The  English  doctrine  has 
ceased  to  exist  with  us.  The  entire  contract 
between  appellants  and  Claude  Blewett 
aliowB  this  state  of  facts:  Claude  Blewett 
was  indebted  to  appellants  in  the  sum  of 
92,200,  or  thereabouts,  and  to  secure  this  he 
ezecnted  a  trust  deed  on  the  lands  embraced 
In  the  present  litigation  in  fayor  of  appel- 
lants. Contemporaneously  with  this,  he  exe- 
cuted an  agreement  slg^ned  by  himself  and 
appellants,  by  which  it  was  stipulated  that 
the  appellants  shooid  proceed  at  once  to 
bare  the  lands  sold  under  the  trust  deed, 
and  should  become  the  purchasers  thereof; 
and  that  Claude  Blewett  should  institute 
and  carry  on,  at  his  own  expense,  the  neces- 
sary proceedings  in  court  to  obtain  for  ap- 
pellants the  possession  of  the  property.  It 
was  ftnrtber  agreed  that  as  soon  as  appel- 
lants were  entitied  to  possession  of  the 
lands,  by  Judgment  or  decree  of  court,  or  by 
compromise  or  agreement,  they  would  pay 
to  Claude  Blewett  $7,600,  the  agreed  yalue 
of  the  property  and  purchase  price  of  the 
same,  less  the  $2,200  due  by  him  to  appel- 
lants, and  secured  by  the  deed  of  trust  al- 
ready mentioned.  Claude  Blewett  engaged 
to  warrant  the  titie  to  the  lands  thus  bar- 
gained 10  be  sold,  and,  if  legal  proceedings 
should  demonstrate  that  he  or  his  vendees 
were  not  entitled  to  the  right  of  possession 
of  the  lands,  appellants  were  not  to  pay  the 
$7,500  purchase  price,  and  Claude  Blewett 
was  to  mabe  other  provision  for  the  pay- 
ment of  the  $2,200  due  by  him  to  appellants. 
There  is  absolutely  nothing  in  all  this  which 
affects  the  right  of  appellants  to  recover  in 
this  proceeding  on  the  evidence  they  offered. 
It  is  a  plain  case  of  one  largely  interested 
T.14so.no.2 — 3 


in  the  result  of  a  suit  taking  active  control 
of  It  Claude  Blewett  was  to  recovo'  mor« 
than  $5,000  if  the  litigation  resulted  in  his 
favmr  or  In  favor  of  appellants,  and  with 
full  Imowledge  of  his  sources  and  muniment 
of  titie  he  might  well  have  relied  upon  a 
recovery.  He  was,  besides,  the  warcantor 
of  the  titie  agreed  to  be  conveyed  to  and 
acquired  by  appellants.  Thus  situated,  it 
was  eminently  proper  for  Iiim  to  agree  to 
undertake,  and  actually  to  undertake,  the 
payment  of  all  costs  and  expenses  incurred 
in  the  assertion  of  his  rights,  by  appellants, 
in  the  courts  of  the  country.  The  agree- 
ment of  Claude  Blewett  and  appellants, 
offered  in  evidence  by  defendant  should 
have  been  excluded  by  the  court  and  a  per- 
emptory instruction  given  for  plaintiffs  b» 
low.   Reversed  and  remanded. 


(71  IObs.  su) 
JJSHONTUS  et  aL  v.  MATER  et  aL 
(Supreme  Conrt  of  HSssissippi.     De&  18,  1893.) 

"FOTtmBS"  —  CONTKAOTS  MaDI  WITHOUT  THX 

Statu— Entoroembnt  within  thb  State. 
Act  March  7,  1882,  entitied  "An  act  to 
prohibit  the  sale  and  purchase  of  'futures'  in 
the  state  of  Mississippi,"  (AcU  1882,  p.  140,)  | 
1,  made  it  unlawful  to  deal  in  contracts  com- 
monly called  "futures"  "in  this  state,"  and  pre- 
scribed a  punishment  for  dealers  therein.  Sec- 
tion 2  prorided  "that  no  money  advanced  for 
the  purchase  of  futures,  nor  any  agreement  for 
the  payment  of  any  sum  for  such  purchases, 
shall  be  enforced  in  any  conrt  in  this  state. 
Hdd,  that  contracts  between  purchasers  of  "fu- 
tures" and  their  brokers,  made  without  the 
state  while  such  statnte  was  in  force>  cannot 
be  enforced  in  Mississippi,  though  valid  where 
made. 

Appeal  from  chancery  court,  lasaqnena 
county;  W.  R.  Trigg,  Chancellor. 

"To  be  offldally  reported." 

Bill  by  Lemonlns  &  Co.  against  D.  Mayer 
&  Son  and  others,  to  subject  certain  real  es- 
tate and  personal  property  alleged  to  have 
been  fraudulentiy  disposed  of  by  defendants, 
Mayer  &  Son,  to  the  payment  of  certain  de 
mands  held  by  plaintiffs  against  such  firm. 
From  a  Judgment  In  favor  of  defendants  as 
to  that  part  of  plaintiffs'  claim  relating  to 
deals  in  "futures,"  plaintitTa  appeal  Af- 
firmed. 

Campbell  &  Starling,  tor  appellants.  Mil- 
ler, Smith  &  Hirsh,  for  appellees. 

COOPER,  J.  In  the  summer  of  1801,  Os- 
car B.  Mayer,  of  the  firm  of  D.  Mayer  & 
Son,  was  in  Liverpool,  England,  at  which 
place  the  appellants  were  in  business  as  cot- 
ton commission  merchants,  and  as  such  had 
before  that  time  and  since  have  transacted 
business  with  said  flrni  of  D.  Mayer  &  Son. 
At  some  time  prior  to  the  3d  day  of  Sep- 
tember, Oscar  E.  Mayer,  acting  fw  his  firm, 
directed  appellants  to  purchase  for  account 
of  his  firm  a  large  quantity  of  cotton  for 
future  delivery,  which  contracts  of  purchase 
were  to  be  made  on  the  flags  at  Liverpool, 
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and  under  and  subject  to  tbe  rules  and 
usages  of  the  exchange  of  that  city.  On  the 
3d  day  of  September  the  first  purchase,  of 
200  bales,  was  made,  and  this  was  followed 
by  other  purchases,  until  on  the  17tb  day 
of  September  contracts  for  a  quantity  of 
cotton  aggregating  1,700  bales  bad  been 
made.  On  the  18th  day  of  September,  May- 
er, being  then  about  to  return  to  America, 
and  to  this  state,  of  which  he  was  a  resi- 
dent and  in  which  his  firm  was  engaged  in 
business,  gave  to  appellant  a  letter  confirm- 
ing their  action  in  the  following  terms: 

"LlTorpool,  18th  Sept.,  1881. 
"Messrs.  I/emonlus  &  Co.,  Liverpool— Dear 
Sh::  On  my  leaving  homewards,  and  as  a 
record  In  business,  I  confirm  the  purchases 
you  have  made  according  to  my  InstructionB 
toe  account  of  my  firm  of  D.  Mayw  &  Son, 
Vicksburg,  of— 

Sept.  8.  200  bales  cotton,  Decem- 
ber and  Jan'y  delivery @  4  60/M 

Sept.  6.  800  bales  cotton,  Decem- 
ber and  Jan'y  delivery @  B  8/128 

Sept.  12.  200  bales  cotton,  Jan'y  A 
Feb'y  delivery ®  5  4/64 

Sept.  14.  200  bales  cotton,  Jan'y  & 
Feb'y  delivery ,..-. ®  4  68/64 

Sept.  15.  200  bales  cotton,  Jan'y  & 
Peb'y  delivery @  4  61/64 

Sept.  IS.  200  bales  cotton,  Feb'y  & 
March  delivery @4  127/128 

Sept.  15.    200  bales  cotton,  March  & 

.    April  delivery @  5  2/64 

Sept.  17.    200  bales  cotton,  April  & 

I    HaydeUvery @5 

'  "And  it  is  understood  that  these  contracts 
be  liquidated  before  the  time  specified  for 
delivery  in  the  contracts.  Tour  commission 
for  attending  to  the  business  is  %  per  cent, 
Including  brokerage,  and,  wherever  contracts 
are  closed  out  and  you  require  a  margin,  my 
firm  will  readily  provide  same  by  remittance 
of  bills  of  exchange.  This  same  process  will 
also  have  reference  to  the  balance  of  your 
account  lately  rendered.    •    •    • 

"Yours,  truly,  Oscar  B.  Mayer." 

After  the  return  of  Mayer  to  this  state, 
tbe  appellants  made  like '  purchases  of  600 
other  bales  of  cotton  for  future  delivery,  of 
which  Mayer  &  Son  were  duly  advised,  and 
of  whidi  they  approved.  Under  the  rules  of 
the  Liverpool  exchange,  contracts  for  the 
sale  and  purcliase  of  cotton  for  future  deliv- 
ery could  be  made  only  by  and^  between  its 
members  and  in  their  names,  and,  In  all  the 
contracts  for  the  cotton  al>ove  noted,  Lemo- 
nius  &  Co.  were  named  as  the  purchasers. 
Under  another  rule  of  the  exchange,  weekly 
settlements  were  required  of  any  differences 
of  price  of  the  cotton  from  that  obtaining 
at  the  time  of  the  contract,  so  that  under 
the  contracts  made  by  Lemonius  &  Co.,  in 
which  they  appeared  as  purchasers,  if  the 
I^ice  of  cotton  had  advanced,  they  would 
have  received  in  cash  from  the  seller  each 
week  the  advance  In  price,  and,  if  cotton 
declined,  they  were  required  to  make  like 
payments  to  the  seller.  In  the  terminology 
of  the  exchange,  these  payments  are  called 
"margins."    Either  the  seller  or  buyer  may 


elect  to  make  or  demand  delivery  of  tbe 
cotton  agreed  to  be  sold  and  bought,  but  the 
general,  and  it  seems  practically  uniform, 
custom,  is  that  final  sattlements  are  made 
by  payment  and  receipt  of  tbe  differences  in 
price  at  the  time  for  delivery  from  that  pre- 
vailing at  the  payment  of  the  last  weeldy 
"mari^ns."  These  settlements  are  made  by 
"closing  out  tbe  contracts."  Contracts  of 
this  character  are  called  in  England,  as  in 
the  United  States,  "futures,"  and  by  their 
number  and  volume  have  become  matters  of 
common  knowledge.  Under  the  contracts 
made  by  Lemonius  &  Co.  for  Mayer  &  Son. 
there  were  losses  to  the  amount  of  $20,222, 
which  were  paid  by  Lemonios  &  Co.,  and 
charged  by  them  on  their  account  against 
Mayer  &  Son,  mi  which  account  the  latter 
firm  were  also  largely  Indebted  on  other  deal- 
ings, and  as  to  which  other  Indebtedness 
there  is  no  controversy.  Lemonius  &  Co. 
exhibited  their  bUI  in  tbe  chancery  court  ot 
Issaquena  county  to  subject  to  the  payment 
of  thebr  demand  certain  real  and  personal 
property  in  that  coupty  which  they  averred 
had  been  fraudulently  disposed  of  by  Mayer 
&  Co.  On  final  hearing  the  complainants 
were  granted  relief  except  as  to  so  much  of 
their  demand  as  arose  out  of  the  payments 
by  them  of  the  losses  on  the  contracts  for 
"futures"  hereinbefore  set  forth,  wbicb 
losses  the  court  below  held  could  not  be  re 
covered  because  they  arose  in  a  gaming  ven- 
ture, or  on  contracts  prohibited  by  the  laws 
of  this  state.  From  this  decree  Lemonius  & 
Co.  appeal,  and  the  single  question  for  de- 
cision is  whether  complainants  are  entitled 
to  recover  for  the  payments  made  by  them 
on  losses  undar  the  future  contracts. 

Counsel  for  the  respective  parties  have  pre- 
sented elaborate  and  Instructive  arguments 
touching  the  validity  of  these  contracts  im- 
der  the  laws  of  England,  where  they  were 
made  and  to  be  performed,  and  cotmsel  for 
appellants  also  argue  that  even  If  It  be  found 
that  tbe  contracts  themselves  were  invalid 
under  the  English  law,  as  being  gaming 
agreements,  yet  that  the  ccmtracts  between 
Lemonius  &  Co.  and  Mayer  &  Son  are  collat- 
eral to  the  gambling  contracts,  and  should  be 
enforced  notwithstanding  the  Invalidity  ot 
the  principal  contract,  under  which  tbe  losses 
occurred.  Without  examining  these  questions, 
-we  shall  consider  the  case  upon  the  assump- 
tion that  in  tbe  courts  of  England  the  com- 
plainants would  be  entitled  to  recover  the 
controverted  demand.  At  the  time  when  the 
contracts  were  made  and  the  losses  were 
paid  by  the  appellants,  the  act  of  Mandi  7, 
1882,  (Acts  1882,  pp.  140,  141.)  was  In  forCjS 
In  this  state.  That  act  is  entitled  "An  act 
to  prohibit  the  sale  and  purchase  of  'futures' 
in  the  state  of  Mississippi,"  and  is  as  fol- 
lows: "Section  1.  Be  it  enacted  by  the  leg- 
islature of  the  state  of  Mississippi;  That  It 
shall  hereafter  be  unlawful  for  any  person, 
by  agent  or  otherwise,  to  deal  in  contracts 
commonly  called  futures'  in  this  state,  and 
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my  person  convicted  of  biiying  or  Bellln£, 
either  by  a^nt  or  otherwise,  any  future  con- 
tracts, couimonly  called  futures'  shall  be 
fined  not  less  than  fifty  and  not  over  fire  hun- 
dred dollars.  Sec.  2.  Be  It  further  enacted, 
that  no  money  advanced  for  the  purchase  of 
fatures,  nor  any  agreement  for  the  payment 
of  any  sum  tar  such  purchases  shall  be  en- 
forced ]n  any  covu-t  in  this  stata  Sec.  3.  Be 
It  fnrthor  enajcted,  that  this  act  take  effect 
and  be  in  force  from  and  after  its  passage." 
If  the  second  section  of  this  act  stood  alone, 
the  right  of  a  party  to  the  condemned  con- 
tract, or  of  one  who  had  advanced  money  to 
be  used  in  the  purchase  of  futures,  to  access 
to  the  courts  of  this  state,  would  unquestion- 
ably be  denied,  without  regard  to  the  place 
where  such  contract  or  advancement  had 
beoi  made,  and  without  regard  to  the  valid- 
ity or  Invalidity  of  such  c<mtraot  by  the  law 
of  the  place.  The  true  construction  of  this 
section  is  rendered  somewhat  obscure  by  its 
position  In  the  act,  and  by  the  limitation  as 
to  place  of  the  acts  made  unlawful  by  the 
first  secticm,  and  by  the  title  of  the  act  The 
language  employed  in  the  second  section  is 
tooad  enough  to  contain,  and  construed  by  it- 
sdf  alone  would  contain,  a  prohiUtion  of 
any  remedy  in  the  courts  of  this  state  to  a  par- 
ty to  a  contract  for  "futures,"  or  to  one  who 
had  advanced  money  for  the  purchase  of  fu- 
tures, whether  such  contract  was  made  with- 
in or  wltbont  this  state.  But  the  title  of  the 
act  is  "to  iHr(dilUt  the  sale  and  purchase  of 
fatures  in  the  state  of  Mississippi,"  and  the 
first  secti(Mi  makes  it  unlawful  "to  deal  in 
contracts  commonly  called  futures'  in  this 
state,"  and  declares  a  punishment  to  be  in- 
flicted upon  the  guilty  party.  The  question 
U  whether  the  second  secti<Hi  is  limited  in 
its  operation  to  the  contracts  made  unlaw- 
ful by  the  first,  viz.  to  contracts  made  in  this 
state.  A  primary  rule  of  construction  is 
that  the  legislature  must  be  assumed  to  have 
meant  precisely  what  the  words  of  the  law 
as  commonly  understood  import,  and  this 
may  be  said  to  be  the  fundamental  and  con- 
trolling rule  of  construction.  End.  Interp. 
St  (  2.  But,  since  It  sometimes  happens 
that  a  rigid  adherence  to  this  rule  would  re- 
sult in  a  meaning  different  from  the  legis- 
lative iMirpose,  there  are  other  rules  which 
must  be  kept  in  view  In  determining  the 
ctmstmctlon  and  Interpretation  of  the  words 
of  a  statute,  where  there  may  be  a  doubt 
whether  a  literal  reading  wHl  disclose  the  leg- 
islative purpose.  Among  the  most  important 
of  these  are  that  courts  should  always  consid- 
er (1)  the  old  law;  (2)  the  mlsdilef ;  (3)  the 
remedy  provided  by  the  act  under  considera- 
tion- Now,  the  old  law  was  that  the  con- 
traets  commonly  called  "futures"  wwe  legal 
contracts,  and  that  a  party  thereto  might  en- 
f<»ve  them  by  resort  to  the  courts.  Tbe  mls- 
dtief  was  that  these  contracts  were  in  their 
natiffe  speculative,  and  very  generally  mere 
gambling  agreements,  covered  and  protected 
by  the  rules  and  regulations  of  the  exchanges 


In  which  they  were  transacted,  under  devices 
which  rendered  it  impossible  for  the  courts 
to  discovw  their  real  character.  That  the 
evil  had  assumed  gigantic  proportions  was 
^own  by  the  demand  of  a  large  i>ottlon  of 
the  people  of  the  country  that  national  legls- 
latlcm  shall  regulate  or  suppress  it,  and  t^ 
the  fact  that  a  bill  has  passed  our  house  of 
congress  for  that  purpose.  This,  it  is  tme^ 
has  occurred  since  the  passage  of  the  act  of 
1882,  but  that  the  supposed  evil  is  the  same 
at  which  the  act  of  1882  was  aimed  cannot 
be  doubted.  The  evil  was  the  speonlatiye 
dealings  by  means  of  these  contracts  as  uaa- 
ally  made,  degenerating  geno'ally  into  mere 
gambling  on  the  fatore  price  of  the  thing  os- 
tensibly bought  or  sold.  We  know  as  a  mat- 
ter of  general  information  that  transactions 
in  "futures"  are  made  very  generally,  if  not 
exduslvely.  In  the  large  cities,  and  that  there 
are  but  few  of  these  cities  in  whidi  contracts 
of  this  aharact»  can  be  made  under  the  rule* 
and  regulations  of  their  exchanges,  and  that 
without  the  protection  ot  these  exchanges  it 
would  be  impossible  for  the  custom,  as  it 
now  obtains,  to  exist,  or  to  exist  in  any  con- 
sideraUe  extent  In  any  form.  We  know,  al- 
so, that  in  this  state  there  was  not  at  the 
time  of  the  passage  of  the  aot  of  1882,  and 
never  had  been,  any  large  dty  having  the 
commercial  machinery  neoessaiy  for  the 
transaction  of  this  bu^ness,  and  that  in  fact 
it  was  never  supposed  to  be  carried  on  to  any 
considerable  extent  within  the  state.  A  few 
firms  located  in  other  states  may  have  estab- 
lished agendea  here  to  invite  and  expedite 
the  making  of  such  contracts,  but  they  were 
Insignificant  in  number  or  effect  If  sodi 
was  the  character  of  the  evil  intended  to  be 
covered,  it  is  evident  that  a  statute  confined 
In  its  operations  to  the  few  contracts  which 
might  be  made  within  the  state  would  fall 
far  short  of  affording  a  sufficient  remedy  for 
its  correction.  We  find  nothing,  therefore, 
thus  far,  which  suggests  that  the  natural  and 
ordinary  meaning  of  the  words  of  the  stat- 
ute should  be  restrained. 

But,  beyond  this,  a  consideration  of  other 
equally  familiar  rules  of  construction  wUl 
strengthen  the  conclusion  that  the  legislature 
meant  by  the  second  section  of  the  act  all 
that  its  words  import  The  flrat  section  of 
the  act  by  its  terms  refera  only  to  contracts 
made  in  this  state;  but  this  section  Is  confin- 
ed to  a  declaration  of  the  illegality  of  the 
contracts,  and  to  subjecting  parties  thereto 
to  ptmlshment,  and  its  legal  ^ect  would  have 
been  precisely  the  same  whether  the  words 
"in  this  state"  had  been  used  or  omitted,  for 
the  laws  of  this  state  cannot  have  any  extra- 
territorial effect,  and  cannot  therefore  either 
invalidate  a  contract  made  without  its  lim- 
its or  subject  a  party  thereto  to  punishmeDt 
It  is  therefore  manifest  that  the  words  "in 
this  state"  were  inserted  in  this  section  ex 
industrla.  By  this  section  the  legislature  pro- 
ceeded as  far  as  It  had  power  to  declare  the 
invalidity  of  contracts  for  futares,  viz.  of 
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Iliose  made  In  this  state.  The  second  sec- 
tion proceeded  In  a  different  direction,  and 
declared  that  access  to  the  courts  of  this 
state  should  be  denied  to  parties  to  a  con- 
tract for  "futnres,"  or  to  any  one  who  bad  ad- 
vanced money  to  be  nsed  In  such  contracts. 
It  is  noted  that  the  limiting  words  "in  this 
■tate^"  found  in  the  first  section,  are  omitted 
tnm  the  second,  whldi  declares  In  general 
words  "that  no  money  advanced  for  the  pur- 
abase  of  futures,  jux  any  agreement  for  the 
payment  of  aiiy  sum  for  such  purchases  shall 
Ibe  enforced  In  any  court  In  this  state."  If 
the  legislative  purpose  had  been  to  enforce 
the  operation  of  the  second  section  to  con- 
tracts made  or  money  advanced  in  this  state, 
why  the  change  of  phraseology  by  dropping 
the  limiting  words  of  the  'first  section,  the 
use  of  which  would  have  demonstrated  its 
meaning  in  ttie  second?  While  a  mere 
change  of  phraseology  is  not  of  great  sig- 
nificance, It  may  be  of  importance  if  the 
context  or  gubjeot-matter  suggests  that  it 
was  deliberately  done.  But,  further  than 
this.  If  the  second  section  of  the  act  be 
held  to  apply  only  to  the  contracts  named 
In  the  first  section,  viz.  contracts  made  In 
tills  state,  the  section  becomes  entirdy  or 
largely  without  any  operation  whatever,— 
mere  sur^usage;  for  it  is  well  settled 
tlutt,  where  an  act  is  made  lUegal  and  crim- 
inal, no  right  of  action  can  arise  therefrom. 
McWUllams  v.  Phillips,  61  Miss.  196;  Cot- 
tm  V.  McKenzle,  67  Miss.  418.  Though 
words  of  a  statute  will  be  treated  as  surplus- 
age to  uphold  the  manifest  purpose  of  the 
legislature,  (State  v.  Stinson,  17  Me.  154,) 
the  general  rule  of  construction  Is  to  so  read 
the  law  as  to  give  some  ^ect  to  all  Its 
parts,  (Knd.  Interp.  St  H  23,  266,  413;  BUls 
V.  Murray,  28  Miss.  129.)  miese  considera/- 
tions  lead  us  to  the  oonduslou  that  by  the 
second  section  of  the  act  of  1882  the  c<»a- 
plalnants  were  denied  access  to  the  courts  of 
this  state  to  enforce  their  demand  against 
Mayer  &  Son  fbr  the  money  advanced  for 
the  purchase  of  the  "futures"  In  cotton.  The 
act  of  1882  Is  not  now  In  force  in  this  state, 
having  been  repealed  by  the  Oode  of  1892, 
bat  1^  section  4  of  that  Code  It  Is  continued 
In  force  as  to  all  rights  of  action  or  defense 
existing  under  it  while  in  operation.  The  de- 
cree Is  affirmed. 

OAMFBBIiL,  O.  J.,  dubltator. 


<n  Hias.  674) 

BBOWNB  «t  al.  v.  HBRNSHEIM  et  aL 
(Supreme  Court  of  Mlssisaippi.  Dec.  4,  1803.) 
Cbbditoks'  Bill— Debt  hot  Dn>— Dbhukrbb. 
A  creditors'  bill,  not  simwing  that  the 
debts  ■onsht  to  be  enforced  are  due,  is  demur- 
rable by  any  person  Joined  with  the  debtor  as 
oodefendant. 

Appeal  ftom  chancery  court,  Attala  coun- 
ty; T.  B.  Graham,  Chancellor. 


Creditors'  bill  by  a  Hemshelm  Bros.  & 
Co.  against  J.  E.  Browne,  R.  B.  Browne, 
and  others.  R.  B.  Browne's  demurrer  ovei^ 
mled,  and  he  appeals.    Reversed. 

J.  S.  Smith,  for  appellant  Dodd  &  Arml- 
stead,  for  appellees. 

WOODS,  J.  The  demurrer  of  appellant  to. 
the  bill  filed  against  himself  and  others 
should  have  been  sustained.  The  proceeding 
was  an  ordinary  suit  by  a  simple  creditors' 
bill,  and  was  prematurely  filed.  There  is  no 
single  averment  In  It  that  any  one  of  the 
debts  sought  to  be  enforced  against  the  es- 
tate of  J.  E.  Browne  was  due,  and  until  the 
debt  was  due  there  was  no  right  of  action. 
There  bdng  at  the  time  of  the  filing  of  the 
bill  no  present  right  of  action  against  the 
debtor  J,  E.  Browne,  the  suit  was  nonmain- 
tainable  against  any  of  his  codefendants. 
See  Wiggle  v.  Thomason,  11  Smedes  &  M. 
452;  Winston  v.  MlUer,  12  Smedes  &  M. 
650;  Brown  v.  Bank,  31  Miss.  454;  Sanders 
y.  Sorrell,  65  Miss.  288,  3  South.  661;  Salmon 
V.  Smith,  58  Miss.  399. 

Reversed  and  remanded. 


(71  Miw.  6GS> 
POSTAL  TELEGRAPH  CABLE  (30.  t. 
ADAMiS,  Revenue  Agent 
(Supreme  CioDrt  of  MiasiasippL     Dec.  4,  1883.) 

IMTBBSTATB  CkiMMBBOB— TSLBOBArHS  —  PRIVILBSS 

Tax. 
A  State  privilege  tax  of  a  certain  sam 
per  mile  of  wires  operated  within  the  state,  im- 
posed on  all  telegraph  companies  therein  oper- 
ating, in  lieu  of  all  other  state,  connty,  and 
municipal  taxes,  and  amounting  to  mnch  leas 
than  the  sum  of  a  single  ad  valorem  property 
tax,  is  not  an  interference  with  the  interstate 
commerce  of  a  foreign  corporation. 

Appeal  from  circuit  court.  Hinds  comity; 
J.  B.  Chrisman,  Judge. 

Action  by  Wirt  Adams,  state  revenue 
agent,  against  the  Postal  Telegraph  Oble 
Company  for  privilege  tax.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Mordecal  &  Gadsden  and  Brame  &  Alex- 
ander, for  appellant  Williamson  &  Potter, 
for  appellee. 

WOODS,  J.  This  action  was  Instituted  by 
the  revenue  agent  of  the  state  for  the  re- 
covery of  a  privilege  tax  alleged  to  be  dae 
by  the  appellant  for  the  years  1888  and  1889, 
under  section  585,  Code  1880,  and  the  amend- 
ment thereto  contained  in  section  1,  c.  3, 
Acts  1888.  Under  the  statute  thus  amended, 
among  other  provisions,  we  find  this  lan- 
guage: "A  tax  on  privileges  is  levied  as 
follows,  to  wit:  on  each  telegraph  company 
operating  1,000  miles  or  more  which  shall 
be  in  lieu  of  otiier  state,  county  or  municipal 
taxes  $3,000;  *  *  *  on  each  telegraph  com- 
pany operating  less  than  1,000  miles  of  wire, 
for  each  mile  of  wire  $1.00."  The  declara- 
tion alleges  that  the  appellant  operated,  in 
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the  aggregate,  during  the  years  named, 
381.28  miles  of  wire  In  the  state  of  Missis- 
sippi, and  was,  therefore,  under  the  statute, 
liable  for  a  tax  of  $301.28  for  each  year 
named.  It  will  be  thus  seen  at  once  that 
this  Is  a  tax  Imposed  upon  a  telegraph  com- 
pany. In  lieu  of  all  others,  as  a  privilege 
tax,  and  Its  amount  Is  graduated  accwding 
to  the  amount  and  value  of  the  property 
measured  by  miles.  It  Is  to  be  noticed  that 
It  Is  In  lien  of  all  other  taxes,  state,  cotmty, 
municipal.  The  reasonableness  of  the  im- 
position appears  In  the  record  as  shown  by 
the  second  count  of  the  declaration  and  Its 
exhibits,  whereby  the  appellant  seems  to  be 
burdened  In  this  way  with  a  tax  much  less 
than  that  which  would  be  produced  If  its 
pr(^>»ty  had  been  subjected  to  a  single  ad 
valorem  tax  The  pleas  bring  In  question 
the  validity  of  our  statute,  and  aver  Its 
conflict  with  the  interstate  commerce  clause 
of  the  constitution  of  the  United  States. 
The  record  presents  a  federal  question,  and 
we  acknowledge  ourselves  bound  to  follow 
the  dedidons  of  the  court  of  last  resort  of  the 
United  States,  if  that  court  shall  be  found 
to  have  adjudicated  It  Our  difficulty  arises 
from  our  inability  to  say  with  confidence 
what  the  supreme  court  of  the  United  States 
oaa  finally  determined  In  cases  of  like  char- 
acter. The  reported  opinions  of  that  court 
are  so  irreconcilable  in  their  variances  and 
iwwmlng  conflicts,  in  our  view,  that  it  is 
with  diffidence  that  the  impartial  student 
can  affirm  what  will  or  will  not  follow  In 
any  given  state  of  case.  If  the  line  of  de- 
cision adopted  in  Pensacola  Tel.  Co.  v.  W. 
U.  TeL  Co.,  96  U.  S.  1;  W.  U.  Tel.  Co.  v. 
Texas,  105  U.  S.  480;  Gloucester  Perry  Co. 
T.  Pennsylvania,  114  U.  8.  196,  5  Sup.  Ct. 
826;  Plckard  v.  Oar  Co.,  117  D.  S.  34,  6 
Snp.  Ct  636;  Bobbins  v.  Taxing  Dlst,  120 
U.  S.  488,  7  Sup.  Ct  592;  Leloup  v.  Port 
of  MobUe,  127  U.  S.  640,  8  Sup.  Ct  1380; 
and  Crutcher  v.  Kentucky,  141  U.  S.  47, 
U  Sup.  Ct  851,— stood  alone,  the  settlement 
of  the  controversy  in  the  case  at  bar  would 
be  made  without  great  difficulty,  In  accord- 
ance with  the  contention  of  the  appellant 
But  the  numerous  other  cases  decided  by 
the  same  great  tribunal,  In  which  was  In- 
volved the  same  or  like  questions  as  are  to 
be  found  In  those  Just  named,  and  in  which 
contrary  views  seem  to  have  been  upheld, 
Involves  the  controversy  In  much  apparent 
and,  as  we  think,  some  real,  difficulty.  If 
we  had  for  our  guidance  only  the  other  lines 
ffif  decisions,  embracing  State  Tax  on  Rail- 
way Gross  Receipts,  16  Wall.  284;  Osborne 
T.  MobUe,  16  Wall.  479;  Wiggins  Ferry  Co. 
T.  aty  of  Bast  St  Louis,  107  U.  S.  365,  2 
Sup.  Ct  257;  W.  U.  Tel.  Co.  v.  Massachu- 
setts, 125  U.  S.  630,  8  Sup.  Ct  961;  Maine 
T.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217,  12 
Snp.  Ct  121,  163;  Flcklen  v.  Taxing  Dlst, 
146  U.  S.  1,  12  Sup.  Ct  810;  City  of  St 
Louis  V.  W.  U.  Tel.  Co.,  148  U.  S.  92,  13 
Sup.  Ot  486,— 4be  right  of  the  revenue  agent 


of  the  state  to  maintain  this  suit  successful- 
ly would  seem  to  be  weU  established  in  ao> 
cordance  with  the  views  of  counsel  for  ap- 
pellee. If  from  generalization  we  descend 
to  detail,  the  confusion  that  prevails  In  the 
decisions  of  the  court  whose  lead  we  are 
bound  to  follow  touching  interstate  com- 
merce will  be  seen  at  once,  and  their  con- 
fusion will  deepen  on  protracted  examina- 
tion. 

In  the  ease  of  W.  U.  TeL  Co.  v.  Texas, 
supra,  Mr.  Chief  Justice  Walte,  speaking  for 
a  unanimous  court  said:  "The  Western 
Union  Telegraph  Company,  having  accepted 
the  restrictions  and  obligations  of  this  pro- 
vision by  cong^ress,  occupies  in  Texas  the 
position  of.  an  Instrument  ot  foreign  and 
interstate  commerce  and  of  a  government 
agent  for  the  transmission  of  messages  on 
public  business.  Its  property  in  the  state 
is  subject  to  taxation,  the  same  as  other 
property,  and  it  may  undoubtedly  be  taxed 
in  a  proper  way  on  account  of  its  occupation 
and  business."  This  very  language  of  the 
then  chief  Jtistice  is  quoted  with  approba- 
tion In  W.  U.  Tel.  Co.  v.  Massachusetts,  125 
U.  S.  530,  8  Sup.  Ct  961,  by  Mr.  Justice 
Miller,  speaking  for  an  undivided  court  It 
is  unqualifiedly  declared  in  these  two  cases 
that  the  telegraph  company— the  agent  of 
the  government,  and  engaged  in  interstate 
commerce,  as  held  repeatedly  in  the  court 
whose  decisions  we  are  reviewing— "may  un- 
doubtedly be  taxed  In  a  proper  way  on  ac- 
count  of .  Its  occupation  and  Its  business." 
But  in  Leloup  v.  Port  of  Mobile,  (as  well 
as  In  other  cases,)  127  U.  S.  640,  8  Sup. 
Ct  1380,  Mr.  Justice  Bradley,  speaking  for 
the  same  imlted  court,  says:  "Ordinarily 
occupations  are  taxed  In  various  ways,  and, 
in  most  cases,  legitimately  taxed.  But  we 
fall  to  see  how  a  state  can  tax  a  business 
occupation  when  it  cannot  tax  the  business 
Itself.  •  •  •  In  W.  U.  Tel.  Co.  v.  Texas, 
106  U.  S.  460,  we  decided  that  a  state  can- 
not lay  a  tax  on  the  Interstate  business  of 
a  telegraph  company,  as  it  is  Interstate 
commerce.  •  *  •  In  the  present  case,  it 
is  true,  the  tax  Is  not  laid  on  the  occupa- 
tion, or  the  business  of  sending  such  mes- 
sages. It  comes  plainly  within  the  principle 
of  the  decisions  lately  made  by  this  court 
In  Robblns  v.  Taxing  Dlst.  120  U.  S.  488. 
7  Sup.  Ct  692,  and  Philadelphia  &  S.  &  S. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup. 
Ct  1118."  And  this  rule  seems  to  be  adopt- 
'ed  in  one  or  two  later  cases.  The  conflict 
in  the  decisions  on  this  point  appears  to  be 
sharp  and  irreconcilable. 

The  case  of  Osborne  v.  Mobile,  16  WalL 
479,  occupies  a  most  unique  position.  In 
this  case  the  court  held  that  a  privilege  tax 
levied  upon  an  express  company  having  busi- 
ness intraterrltorlal  as  well  as  extraterri- 
torial was  not  Invalid  or  repugnant  to  the 
Interstate  commerce  clause  of  the  federal 
constitution.  In  Plckard  v.  Car  Co.,  117  U. 
S.  34,  6  Sup.  Ct  636,  the  kaae  of  Osborne  v. 
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Mobile  was  re-ezamlned,  and  the  correctness 
of  Its  determination  leafflrmed;  and  in  Rob- 
bing V.  Taxing  Dist,  supra,  Mr.  Oliief  Justice 
Waite  and  Mr.  Justice  Field  and  Mr.  Justice 
Gray  in  their  dissenting  opinion  refer  to  It 
as  unchallenged  authority.  It  lias  been 
quoted  by  Mr.  Justice  Bradley,  In  a  dissen^ 
Ing  opinion,  as  authority.  But  the  Judge  last 
named,  in  delivering  the  opinion  of  the 
court  In  another  case,— the  case  of  Leloup 
T.  Port  of  Mobile,— Indulges  the  remark  that 
the  Osborne  Case  would  now  be  decided 
otherwise. 

Again,  In  the  case  of  Oloucester  Vtmy 
Co.  T.  Pennsylvania,  114  U.  S.  196,  6  Sup. 
Ot  826,  It  was  held  that  the  transportation 
of  passengers  and  freight  for .  hire  by  a 
steam  ferry  across  the  Delaware  river  from 
New  Jersey  to  Philadelphia  by  a  New  Jer- 
sey corporation  Is  Interstate  commerce,  and 
not  subject  to  taxation  by  the  state  of  Penn- 
(Qrlvania;  while  In  Wiggins  Ferry  Go.  v. 
Olty  of  East  St.  Louis,  107  U.  S.  865,  2  Sup. 
Ot  257,  the  court  holds  that  the  state  has 
the  power  to  impose  a  license  fee  upon  ferry 
keepers  living  In  the  state  for  boats  which 
they  own  and  use  In  conveying  from  a  land- 
ing In  the  state  passengers  and  goods  across 
a  navigable  river  to  a  landing  In  another 
state.  Once  more,  PIckard  v.  Car  Co.,  117 
n.  S.  84,  6  Sup.  Ot  635;  Leloup  v.  Port  of 
HobUe,  127  U.  &  MO,  8  Sup.  Ct  1380;  and 
Norfolk  &  W.  R.  Co.  t.  Pennsylvania,  136 
n.  S.  114,  10  Sup.  Gt  958,~ln  no  doubtful 
terms  deny  to  the  states  the  right  to  impose 
a  license  tax  on  any  agency  employed  even 
partially  In  Interstate  commerce;  but  on 
the  other  hand,  W.  TJ.  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  630,  .8  Sup.  Ct  861,  and 
Maine  v.  Grand  Trunk  Ry.  Oa,  142  U.  S.  217, 
12  Sup.  Ot  121,  163,  unmistakably  uphcdd  a 
tax  Imposed  upon  a  railway  company  en- 
gaged partially  In  Interstate  commerce,  for 
the  privilege  of  exercising  its  franchises.  It 
Is  true  the  amount  of  these  privilege  taxes 
is  arrived  at  by  the  ascertainment  of  the 
earnings  of  the  railway  company  within  the 
state,  and  by  the  ascertainment  of  the  val- 
uation of  the  property  within  the  state.  In 
the  Telegraph  Company  Case;  but  they  are, 
by  the  terms  of  the  statutes  of  the  two  states 
Imposing  them,  in  the  one  case  "an  annual 
excise  tax  for  the  privilege  of  exercising  its 
franchises  in  this  state,  which,  with  the 
tax  provided  for  In  section  1,  shall  be  in 
lieu  of  all  taxes  ui>on  such  railroad,  its  prop- 
wty  and  stock,"  and,  in  the  other,  "a  tax 
upon  its  corporate  franchises  at  a  valuation 
thereof  equal  to  the  aggregate  value  of  the 
shares  in  its  capital  stock."  In  the  case  of 
W.  U.  TeL  Co.  ▼.  Massachusetts,  125  U.  S. 
630,  8  Sup.  Ot  961,  It  Is  to  be  observed  that 
the  tax  was  not  upon  the  franchises  of  a 
domestic  corporation,  but  upon  those  of  a 
foreign  one,— the  Western  Union  Telegraph 
Company,  a  New  Tork  corporation,— and  one 
employed  In  Interstate  commerce,  and  em- 
ployed as  a  governmental  agency  alsa    It 


is  no  answer  to  the  nuitentlon  that  they 
were  privilege  taxes— taxes  upon  the  exer- 
cise of  franchises— to  assert  that  they  were 
really  taxes  levied  upon  the  property  of 
the  corporation.  They  are  distinctly  declaim 
ed  to  be  taxes  on  corporate  franchises,  taxes 
for  the  privilege  of  exercising  corporate  fran- 
chises, and  the  mere  fact  that  the  state 
adopted  one  method  or  another  of  fixing  the 
amount  of  the  tax  Is  of  no  real  value  in  the 
discussion.  The  question  Involved  Is  not 
that  of  amount  ac  method  of  ascertaining 
amount,  but  the  validity  of  the  tax  itself,  In 
any  amount  ascertained  in  any  way. 

Are  we  mistaken  in  declaring  that  the 
decisions  of  the  supreme  court  ot  the  United 
States  are  not  concordant  on  this  most  per- 
plexing subject?  We  support  ourselves  In 
our  perplexity  by  quoting  the  language  ot 
Mr.  Justice  Miller  In  Fargo  v.  Michigan,  121 
U.  S.  230,  7  Sup.  Ot  867.  Speaking  on  this 
very  subject  the  learned  Judge  said:  "With 
reference  to  the  utterances  of  this  court, 
until  within  a  very  short  time  past  as  to 
what  constitutes  commerce  among  the  sev- 
eral states,  and  as  to  what  enactments  by 
the  state  l^rislatuM  are  in  violation  of  the 
constitutional  provision  on  that  subject  It 
may  be  admitted  that  the  court  has  not  al- 
ways employed'  the  same  language,  and  that 
all  of  the  Judges  of  the  court  who  have 
wrlttoi  opinions  for  it  may  not  have  meant 
precisely  the  same  thing."  It  appears  to  ns 
that  it  is  Just  and  altogether  decorous  now 
to  say  that  repeated  and  careful  study  at 
the  decisions  between  121  and  148  U.  S. 
will  warrant  us  in  again  asserting  that  the 
language  employed  by  the  court  In  the  more 
recent  cases  of  this  character  has  not  been 
the  same,  and  that  the  Judges  who  have 
written  the  later  opinions  have  not  meant 
precisely  the  same  thing.  Unable,  then,  to 
say  certainly  what  the  Judgment  of  the  su- 
preme court  of  the  United  States  would  be 
in  the  case  in  hand  If  presented  to  It  we 
feel  at  liberty  to  decide  the  controversy 
according  to  our  own  views  of  what  is 
right  on  the  facts  disclosed,— views  not 
unannoimced  in  that  tribunal  whose  final 
word  Is  law.  This  Is  the  case  of  a  foreign 
corporation  admitted  to  the  use  and  enjoy- 
ment of  Its  corporate  franchises  in  our  state 
upon  terms  of  perfect  equality  with  all  oth- 
ers.  It  Is  freely  permitted  to  engage  In  the 
vast  and  various  employments  connected 
with  Its  business.  It  has  the  use  and  enjoy- 
ment of  the  country  highways  of  the  state, 
and  the  streets  of  our  villages,  towns,  and 
dties,  for  the  planting  of  its  poles  and  the 
oonstmction  of  its  lines;  and  it  has  the  isare 
and  protection  of  our  laws  and  government 
In  return  the  state  claims  the  right  to  treat 
It  as  she  treats  similar  corporations  char- 
tered by  her  own  authority.  She  asserts  bee 
authority  to  tax  the  exercise  of  its  fran- 
(diises  in  her  midst  as  she  does  all  others, 
domestic  as  well  as  foreign  corporations. 
The  state  may  tax  Its  property  as  she  does 
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an  other  property  of  person  or  corporation 
wlthtai  hex  limits.  She  may  tax  the  ex- 
wdse  of  its  franchises  within  her  Iiorders 
and  under  the  sheltering  protection  of  ha 
laws  and  gOTemment,  and  no  foreign  coT' 
poraticm  may  arrogantly  assume  any  sa- 
porlwlty  over  her  domestic  corporations. 
The  privilege  tax,  the  tax  on  the  business, 
the  occupation,  the  tax  on  the  exercise  of 
franchises,  may  be  Incidentally  burdensome 
to  Interstate  commerce.  It  does  affect  the 
business  somewliat  and  inevitably.  But  so 
does  an  ad  valorem  tax  on  the  property  em- 
irtoyed  in  such  commerce.  It  subtracts  ttiat 
moch  from  the  sum  total  engaged  in  the 
traffic.  So  does  the  tax  on  gross  receipts, 
as  in  the  case  of  State  Tax  on  Railway  Qross 
Receipts,  15  WalL  284.  So  does  the  tax  for 
the  privilege  of  exercising  its  franchises  by 
a  railroad  company  in  any  state,  ascertain- 
able and  detorminable  by  the  amount  ot  its 
gross  transportation  receipts,  scaled  as  re- 
quired in  Maine  v.  Grand  Trunk  Ry.  Co.,  142 
U.  a.  217,  12  Sup.  Ct  121,  163.  Every  tax 
Is  a  bnrden,  and  to  the  extent  imposed  Is 
an' Interference  with  the  pursuit  or  bnstness 
upon  which  it  Is  laid.  If  the  business  is 
partly  interstate  commerce,  then  that  com- 
merce is  Incidentally  affected  and  interfered 
with  by  every  tax  of  any  nature  whatever 
that  may  be  levied  on  it.  In  the  case  at  bar 
there  is  no  direct  burden  upon  interstate 
commerce.  There  is  no  further  interfer-, 
ence  with  it  than  will  be  found  necessarily 
to  resnlt  from  the  imposition  of  any  bur-' 
den  of  taxation  In  any  shape.  For  the  use' 
and  occupation  of  the  public  roads  of  this 
state,  for  protection  of  its  laws  and  govern- 
ment in  the  ^ercise  of  its  ftanchlsea,  and 
as  its  reasonable  and  proper  contribution  for 
tbe  support  of  the  government  whose  care 
and  shelter  it  enjoys,  the  state  has  imposed 
a  privilege  tax  ascertainable  and  determina- 
ble by  the  number  of  miles  of  wire  in  this 
state,  in  lieu  of  all  other  taxes,  and  in  an 
amount  less  than  an  ad  valorem  tax  on  its  visi- 
ble  property  would  yield.  The  appellant  is 
reasonably  required  to  pay  what  is  called  a 
"privilege  tax,"  but  it  is  a  tax  in  lieu  of  aU 
ad  valorem  and  other  taxes,  state,  county, 
and  municipal,  on  property  in  this  state. 
The  state  has  chosen  to  impose  a  smaller 
burden  than  she  might  have  done,  unques- 
tionably, if  the  property  of  the  appdlant  had 
been  subjected  to  the  same  rate  of  taxation 
as  all  other  property  whose  situs  Is  within 
her  borders.  By  the  Imposition  of  a  certain 
tax  per  mile  on  the  lines  wholly  within  her 
limits  the  state  secures  from  appellant  that 
which  appears  certainly  not  to  be  a  sum  in 
excess  of  the  amount  which  might  have  been 
imposed  as  an  ad  valorem  tax.  It  seems  to 
us  that  this  position  Is  supported  by  the 
i^Inions  delivered  and  the  results  reached  in 
Oslwme  V.  Mobile,  W.  U.  TeL  Co.  v.  Massa- 
chusetts, Maine  v.  Grand  Tronic  Ry.  Co., 
FIcklen  v.  Taxing  Dlst,  and  City  of  St  Louis 


T.  W.  n.  TeL  Co.;  not  to  mention  othws 
tliat  collaterally  yet  powerfully  tend  in  the 
same  direction. 

In  the  case  at  bar  there  is  no  taxation  ot 
messages.  Interstate  and  other.  There  is 
no  exclusion  or  attempted  exclusion  by  state 
law  of  a  governmental  agency,  or  a  foreign 
corporation  partially  engaged  in  interstate 
commerce.  There  is  no  taxation  which  in- 
terfores  with,  interrapts,  or  burdens  inter- 
state commerce.  There  is  a  moderate,  rea- 
sonable tax,  called  a  "privilege  tax,"  but 
ascertainable  and  determinable  by  the 
amount,  and  necessarily  by  the  value,  of 
the  appellant's  property,  lying  wholly  In  this 
state.  Imposed  in  lieu  of  all  others;  and  this 
tax  burdens  and  interferes  with  Interstate 
commerce  Just  as  a  tax  on  each  telegraph 
pole  does,  as  in  the  case  of  City  of  St  Louis 
V.  W.  U.  Td.  Co.;  or  as  a  tax  on  corporate 
franchises  whose  value  is  ascertainable  and 
determinable  by  value  of  the  shares  of  cap- 
ital stock  proportioned  to  the  length  of  the 
telegraph  lines  in  the  state,  as  in  W.  U. 
Tel.  Co.  V.  Massachusetts;  or  as  an  annual 
tax  for  the  privilege  of  exercising  corporate 
franchises  whose  amount  Is  to  be  determined 
by  the  gross  transportation  receipts,  meas- 
ured by  the  intrastate  mileage  compared  with 
the  total  length  of  the  railway  within  and 
without  the  state,  as  in  Maine  v.  Grand 
Trunk  Ry.  Co.  We  adopt  the  language  of 
Mr.  Justice  Miller  in  delivering  the  opinion 
of  the  court  in  W.  XT.  TeL  Co.  t.  Massachu- 
setts: "While  tbe  state  could  not  interfere 
by  any  specific  statute  to  prevent  a  cor- 
poration from  placing  its  lines  along  their 
post  roads,  or  stop  the  use  of  them  after 
they  were  placed  there,  nevertheless  the 
company  receiving  the  benefit  of  the  laws 
of  the  state  for  the  protection  of  Its  property 
and  Its  rights  is  liable  to  be  taxed  upon  its 
real  and  personal  property  as  any  other  per- 
son would  be.  It  never  could  have  been 
Intended  by  the  congress  of  the  United  States 
in  conferring  upon  a  corporation  of  one  state 
the  authority  to  enter  the  territory  of  anoth- 
er state,  and  erect  its  poles  and  lines  thwe- 
in,  to  establish  the  proposition  that  such  a 
company  owed  no  obedience  to  tbe  laws  of 
the  state  into  which  it  thus  entered,  and  was 
under  no  obligation  to  pay  its  fair  proportion 
of  the  taxes  necessary  to  Its  support"  And 
to  this  enlightened  and  Jnst  observation  we 
unite  the  equally  enlightened  and  Just  ob- 
servation of  Mr.  Chief  Justice  Waite  in  W. 
U.  Td.  Co.  ▼.  Texas,  (quoted  with  approba- 
tion in  the  long-subsequent  case  of  W.  V. 
Tel.  Co.  T.  Massachusetts,  125  U.  S.  630,  8 
Sup.  Ct  961:)  "The  Western  Union  Tele- 
graph Company  having  accepted  the  restric- 
tions and  obligations  of  this  provision  by 
congress,  occupies  in  Texas  the  position  of 
an  instrument  of  foreign  and  interstate  com- 
merce, and  of  a  government  agent  for  the 
transmission  of  messages  on  public  business. 
Its  property  in  the  state  is  subject  to  tax- 
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atlon  the  same  as  other  property,  and  It  may 
nndoabtedly  be  taxed  in  a  proper  way  on 
account  of  Its  occapation  and  business."  Af- 
firmed. 


SMITH  et  al.  ▼.  DEESON  et  at. 
(Supreme  Oonrt  of  Mississipi^     Dec  4,  1893.) 

MOBTOAOEB— POWBB  OP  SaLB  — HbTHOO  OP  SaLB. 

1.  Under  a  power  to  sell  for  cash,  the  trus- 
tee may  properly,  by  notice,  require  that  10  per 
cent,  of  any  bid  shall  be  d^>osited  when  the 
sale  Is  adjudged. 

2.  It  la  not  enough,  to  set  aside  a  sale  un- 
der a  power,  that  the  land  was  sold  in  parcels, 
and  not  in  solido,  and  that  the  benenciaries' 
agent  had  made  a  map  from  which  he  read  the 
descriptions  of  the  parcels  to  the  trustee,  and 
used  it  in  making  lus  bids,  without  showing  it 
to  the  other  bidders,  there  being  no  eyidence 
that  any  one  wished  or  asked  to  see  it. 

Appeal  from  chancery  court,  Issaquena 
county;   W.  B.  Trigg,  Chancellor. 

Bill  by  LUlle  S.  Deeson,  executrix,  and  an- 
othec,  against  Bolton  Smith  and  another, 
to  set  aside  a  trustee's  sale  made  under  a 
deed  of  trust  with  power  of  sale.  Decree 
for  complainants.  Bespoudents  Appeal. 
Beyersed. 

Miller,  Smith  &  Hirsb,  for  appellautB. 
Moore  &  Jones  and  W.  D.  Wilkerson,  for 
appellees. 

OOOPBB,  J.  The  right  of  the  grantor  in 
a  deed  of  trust  or  mortgage  with  power  of 
sale,  to  the  utmost  good  faith  and  fairness 
In  the  execution  of  the  i>ower,  is  undoubted, 
and  should  be  upheld  and  rigidly  enforced 
by  the  courts;  but  the  mere  fact  that  the 
enforcement  of  the  legal  rights  of  the  bene- 
ficiary results  in  pecuniary  loss  to  the  un- 
fortunate debtor  cannot  hare  the  effect  of 
annulling  a  sale  impartially  and  fairly  made 
according  to  the  terms  of  the  deed.  We 
have  carefully  considered  the  circumstances 
relied  on  by  the  appellees  in  their  attack 
upim  the  sale,  and  find  nothing  therein  cal- 
culated to  throw  doubt  upon  its  ralldity. 
The  sale  was,  by  the  terms  of  the  deed,  to 
be  for  cash,  and  the  requirement  by  the 
trustee  that  10  per  cent  of  any  bid  made 
should  be  deposited  when  the  sale  should 
be  adjudged  was,  under  the  circumstances, 
but  a  reasonable  precaution  to  prevent  the 
necessity  of  a  resale  at  the  expense  of  the 
grantors  or  beneficiaries.  If  any  solvent 
and  apparently  honest  bidder  had  been  de- 
prived of  an  opportunity  to  buy  at  the  sale 
by  reason  of  that  requirement,  and  had  ap- 
plied to  the  trustee  for  a  further  reasonable 
delay  that  he  might  make  good  his  bid,  and 
that  request  had  been  denied,  a  different 
question  would  be  presented,  for  It  is  the 
duty  of  the  trustee  to  act  aa  prudent  and 
reasonable  men  would  act  if  dealing  with 
tb.elr  own  estates  under  like  circumstances. 
But  we  think  it  is  not  only  not  shown  that 
this  notice  of  the  trustee  prevented  any  one 


from  bidding,  but  that  It  afflrmailTely  ap- 
pears that  it  did  not  It  is  true  that  the 
witness  Frank,  being  pressed  by  counsel 
thereto,  stated  that  be  was  thereby  disootir. 
aged  from  further  bidding;  but  his  whole 
testimony  makes  it  clear  that  b.e  was  not, 
and  that  he  desisted  from  bidding,  as  he 
says,  because  he  supposed  the  ben^darles 
in  the  deed  would  in  any  event  overbid  him. 
So,  also,  in  reference  to  the  fact  so  zealously 
pressed  by  counsel,  that  the  land  waa  sold  la 
parcels  instead  of  being  sold  in  solido,  and 
that  Mr.  Judah  had  made  a  map  of  the 
lands,  from  which  he  read  the  descriptions 
of  the  several  pieces  to  the  trustee,  and  used 
the  map  in  making  his  bids,  without  exhib- 
iting it  to  the  persons  assembled  at  the  sala. 
There  is  no  hint  in  the  evidence  that  any  one  _ 
desired  to  see  the  map,  or  requested  it  to  be ' 
shown.  On  the  contrary,  Mr.  Judah.  stated 
that  he  would  willingly  have  permitted  it 
to  be  seen  by  any  one  desiring  to  bid  for 
any  of  the  i»arcel8  of  land  aa  they  were  of. 
fered.  It  is  impossible  for  us  to  review  In 
full  all  the  evidence  found  in  the  voluminous 
record,  nor  la  It  necessary  so  to  do.  "We 
have  given  it  full  consideration,  and  are  of 
opinion  that  nothing  is  shown  by  reason  of 
which  the  sales  should  be  vacated.  The  de- 
cree of  the  court  below  is  therefore  re* 
versed,  and  the  bill  dismissed. 


Cn  Fla.  «() 
BUSSELL  V.  MABKS. 
(Supreme  Court  of  Florida.     Dec.  11,  1893.) 
EiECTMENT— Review  on  Appeal — Instbcctions— 
Absence  or  Evidenck  rsox  Ricobo — Vebdiot 
— Form — Sufficienct. 

1.  On  writ  of  error,  where  there  is  no  bill 
of  exceptions  showing  the  testimony  upon  which 
instructions,  g^ven  or  refused,  were  predicated, 
the  appellate  court  cannot  consider  assifoiments 
of  error  based  upon  the  (dving  or  refusal  of 
such  instractionsL  except  where  a  charge  given 
and  excepted  to  is  patently  irrelevant  to  the  is- 
sues in  the  case,  and  is  calculated  to  mislead 
the  jury. 

2.  In  ejectment  it  is  not  necessary  that  the 
verdict  should  expressly  declare  the  defendant 
to  be  guilty,"  but  in  such  cases  the  verdict,  if 
for  the  plaintiff,  is  sufficient  when  it  finds  in 
express  terms  that  the  plaintiff  is  entitled  to  the 
iwssession  of  the  land  in  dispute,  and  de- 
scribes the  land  by  Its  numbers,  or  by  its 
metes  and  bounds,  or  by  any  other  sufficient- 
ly certain  description  by  which  it  is  known  and 
can  be  identified;  and  finds  the  quantity  of  the 
plaintiff's  estate  therein. 

(Syllabus  by  the^  Court.) 

Error  to  circuit  court  Orange  county; 
John  D.  Broome,  Judge. 

Ejectment  by  Matthew  B.  Marks  against 
Joseph  G.  Bussell.  There  was  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  F.  Welborne,  for  plalutlff  in  error.  Maa- 
sey  &  Willcox,  for  defendant  In  error. 

TAYLOR,  J.  M.  B.  Marks,  the  defendant 
in  error,  recovered  Judgment  In  ejectment  in 
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the  circuit  court  ot  Orange  connty  against 
tbe  plaintiff  in  error  for  a  certain  parcel  of 
land  located  in  that  county.  By  writ  of  er- 
ror It  te  brought  here  for  review.  The  sub- 
stance of  the  errors  assigned  is:  First, 
the  giving  of  certain  instructions  by  the 
court  to  the  Jury,  and  the  refusal  of  the 
court  to  give  certain  instructions  requested 
by  the  defendant;  and,  second,  that  the  ver- 
dict of  the  jury  was  not  in  the  form  provided 
by  law,  consequently  the  court  erred  in  not 
setting  It  aside  and  granting  a  new  trial,  and 
erred  also  in  entering  Judgment  thereon. 

In  the  record  brought  here  thei'e  Is  no  bill 
of  exceptions  giving  us  the  evidence,  or  any 
part  thereof,  adduced  at  the  trial,  upon 
which  the  instructions  given  were  predicat- 
ed, or  upon  which  it  was  proposed  to  predi- 
cate those  requested  and  refused.  Under 
these  clrcumstanceB,  according  to  the  rule 
long  since  established  In  numerous  decisions 
of  this  court,  we  cannot  consider  the  assign- 
ments of  error  based  upon  the  giving  or  re- 
fusal to  give  instructions  by  the  court  In  the 
absence  of  the  evidence  in  the  cause  upon 
which  it  was  necessary  to  found  those  instruc- 
tions. In  the  absence  of  that  testimony,  the 
presumptions  are  that  the  rulings  of  tbe 
court  below  were  proper;  and  we  must  up- 
hold them  upon  that  presumption  when  there 
Is  nothing  before  us  to  Indicate  whether 
they  were  erroneous  or  not.  Proctw  v. 
Hart,  S  Fla.  465;  Bark  v.  Clark,  8  Fla.  0; 
McKay  v.  Friebele,  Id.  21;  Dibble  v.  Tru- 
luck,  11  Fla.  135;  Parsons  v.  Baxter,  13  Fla. 
S80;  Bilge  v.  State,  20  Fla.  742;  Livingston 
V.  Cooper,  22  Fla.  292.  To  this  rule  there 
la  bat  one  exception,  and  that  is  where  a 
charge  excepted  to  is  patently  Irrelevant  to 
the  Issues  In  the  case,  and  is  calculated  to 
mislead  the  Jury,  (Sammls  v.  Wightman,  31 
Fla.  10,  12  South.  526,)  which  exception, 
however,  does  not  obtain  In  this  case.  The 
ccmtentlon  here  upon  the  second  error  as- 
signed Is  that  the  verdict  of  the  Jury  was 
defective,  because  it  falls  to  find  that  "the 
defendant  was  guilty."  There  is  no  merit 
In  this  contention,  or  In  the  error  assigned. 
Onr  statute  (McClel.  Dig.  i$  4,  5,  p.  481;  Rev. 
St  i  1515)  provides  that  the  verdict  and 
Judgment  In  ejectment,  if  for  the  plaintiff, 
shall  state  the  quantity  of  the  estate  of  the 
plaintiff,  and  shall  describe  the  land  by  its 
metes  and  bounds,-  by  the  number  of  the 
lot,  or  by  other  certain  description.  The 
Tffldlct  rendered  here  compiles  with  these 
requirements  of  the  statute.  It  finds  in  ex- 
press terms  in  favor  of  the  plaintiff;  that 
be  Is  entitled  to  the  possession  of  the  land, 
that  Is  accurately  described  therein  by  its 
government  survey  numbers;  and  that  he 
has  a  fee-simple  estate  therein.  When  these 
requirements  of  the  statute  are  thus  complied 
with  by  the  verdict,  In  such  cases  it  Is  not 
necessary  that  it  should  go  further,  and  de- 
clare "the  defendant  to  be  guilty,"  etc.  Find- 
ing no  error  in  the  record,  the  Judgment  of 
tbe  coort  below  is  affirmed. 


(31  Fla.  426) 
BCKMAN  et  al.  v.  MBRIAM. 
(Supreme  Ck>urt  of  Florida.     Nov.  8,  18^.) 
Appeal — Right  to  SDPEnsBDSAS — Obdbr  op 

COORT. 

1.  In  order  to  obtain  a  statntory  supersede- 
as, a  plaintiff  in  error  must  come  within  tbe 
provisions  of  the  statute.  By  its  proTlsions  a 
party  against  whom  an  entire  money  judgment 
has  been  rendered  in  the  lower  court  may,  as 
matter  of  legal  right,  within  the  time  pre- 
scribed, supersede  such  judgment  by  giving  the 
bond  in  the  sum,  conditioned  and  approved,  as 
required;  but  the  statute  does  not  secure  to  a. 
plaintiff  in  error  the  right,  as  matter  of  course, 
to  supersede  a  judgment  not  rendered  against 
him,  although  it  may  be  for  a  definite  sum  of 
money,  and  affecting  his  interests.  Where  no 
Judgment  for  an  entire  sum  of  money  has  been 
rendered  against  the  plaintiff  in  error  in  the 
court  below,  the  judgment  as  to  him  is  other 
than  a  money  judgment,  within  the  meaning  of 
the  last  clause  of  the  first  port  of  section  1272, 
Rev.  St 

2.  Attachment  proceedings  were  instituted 
by  B.  &  v.  against  M..,  and  levy  made  on  tibe 
latters  petBonal  property.  M.  filed  a  bill  against 
£1  &  V.  and  the  sheriff  to  enjoin  tbe  sale  of 
$1,(XX)  worth  of  the  nrooertv.  on  the  eround 
that  it  was  exempt  to  M.  as  the  head  of  a  fam- 
ily, under  the  constitution.  The  entire  proper- 
ty levied  on  was  sold  as  perishable  under  the 
attachment  proceedings,  and  the  proceeds  were 
paid  into  the  registry  of  the  court.  M.  filed 
supplemental  amended  bill  against  K.  &  V.,  ask- 
ing that  $1,0(X)  of  the  money  In  the  registry  of 
the  court  be  paid  to  him  as  the  head  of  a  fam- 
ily, and  exempt  under  the  constitution.  The 
c&tsuit  court  held  that  M.  was  entitled  to  the 
exemption,  and  dir'"-»od  the  register  of  the 
court  to  pay  to  him  $1,000  of  the  money.  E.  & 
V.  appealed  from  the  decree,  and  within  30 
days  from  its  rendition  filed  a  bond  in  the  sum 
of  $1,500,-  approved  bv  the  circuit  clerk,  condi- 
tioned to  pay  the  $1,000  and  interest  to  M.,  and 
the  costs  of  suit  in  the  event  the  decree  should 
be  affirmed.  Held,  that  the  decree  appealed 
from  was  not  such  a  decree  for  money  against 
appellants  as  they  had  a  right  to  supersede,  as 
of  course,  under  the  statute,  and  that  it  would 
require  an  order  of  the  proper  court  or  judge 
to  supersede  such  decree  on  appellants'  appeal. 

(Syllabus  by  the  Court) 

ADPeal  from  circuit  court  Alachua  county; 
W.  A.  Hocker,  Judge. 

Bill  by  F.  B.  Meriam  against  Eckman  & 
Vetsburg  for  an  injunction  and  oth»  relief. 
Plaintiff  had. decree,  and  defendants  appeal- 
ed. Plaintiff  now  moves  to  vacate  the  su- 
persedeas.    Motion  denied. 

8.  Y.  Flnley,  for  appellants.  W.  W.  Hamp- 
ton, for  ai^ellee. 

HABRT,  J.  Appellee  has  made  a  motion 
to  vacate  the  supersedeas  in  this  cause.  The 
grounds  of  the  motion  are  that  the  appeal 
is  frivolous.  No  order  has  been  obtained 
from  any  justice  of  this  court  for  a  superse- 
deas, and  no  bond  has  been  filed  by  appel- 
lants pursuant  to  an  order  of  the  circoit  or 
supreme  court  for  a  supersedeas. 

Upon  an  examination  of  the  record  before 
us  we  find  no  supersedeas  In  the  case  to  va^ 
cate.  The  record  shows  that  appellee  filed  a 
bill  against  appellants  and  tbe  sheriff  of  Ala- 
chua county  to  enjoin  the  saie  under  at- 
tachment proceedings  of  $1,(X)0  worth  of  per- 
sonal property  included  la  a  stock  of  good£ 
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on  the  ground  that  bo  mnch  of  said  goods 
was  exempt  b7  the  constitution  to  appellee 
as  the  head  of  a  family  residing  in  tills  state. 
A  temporary  Injunction  was  granted  by  a 
court  commissioner,  and  on  motion  to  dis- 
solve before  the  chancellor  the  Injunction 
was  continued  on  condition  that  appellee,  as 
complainant  below,  execute  an  Injunction 
liond  In  the  .sum  of  $500.  This  bond,  it 
seems,  was  not  executed,  and  the  entire 
stock  of  goods  was  sold  as  perishable  proper- 
ty under  the  attachment  inroceedings,  and 
the  proceeds  paid  Into  the  registry  of  the 
court,  to  await  the  termination  of  the  at- 
tachment suit  The  bill  was  dismissed  as  to  the 
sheriff,  and  by  leave  of  the  court  appellee  filed 
an  amended  and  supplemental  bill  against 
appellants,  repeating  therein  the  allegations 
of  the  original  bill  that  appellee  was  the  head 
of  a  family,  residing  in  this  state,  and  as  sndi 
entitled  to  the  exemptions  provided  for  in 
the  constitution;  and  further  alleging  that 
since  filing  the  original  bill  the  personal  prop- 
erty claimed  as  exempt  had  been  sold  by  the 
sheriff  of  Alachua  county  as  perishable  prop- 
erty under  attachment  proceedings  Instituted 
by  appellants  against  appellee,  and  that  the 
money  arising  from  said  sale  was  then  In 
the  registry  of  the  court  The  prayer  of  the 
bill  is  that  $1,000  of  this  money  be  paid  to 
appellee  as  his  personal  proper^  exemption 
under  the  constitutlcm. 

There  were  demurrers  and  exceptions  filed, 
and  rulings  thereon,  but  It  Is  not  necessary 
to  refer  to  them  here. 

Attet  a  Joinda  of  Issue  testimony  was 
taken,  and  upon  final  hearing  the  circuit 
Judge  decreed  that  appellee  was  entitled  to 
$1,000  as  his  constitutional  exemption  out  of 
the  funds  in  the  registry  of  the  court  arising 
from  the  sale  of  the  stock  of  goods,  and  that 
the  clCTk,  as  register  of  the  court,  pay  over 
at  once  to  appellee  or  his  solicitors  of  reoord 
the  sum  of  $1,000,  and  take  receipt  for  same>. 

An  appeal  was  entered  by  appellants  from 
tills  decree,  and  within  30  days  from  the  ren- 
dition of  the  same  they  filed  a  bond  in  the 
sum  of  $1,S00,  payable  to  appellee,  reciting 
the  entry  of  the  appeal,  and  conditioned  up- 
on the  payment  of  $1,000  and  interest  there- 
on to  appellee,  and  the  discharge  of  the  costs 
of  suit  if  the  decree  appealed  from  should  be 
affirmed  by  this  court  This  bond  is  ap- 
proved by  the  clrcnlt  clerk. 

The  appeal  here  is  from  a  final  decree, 
and  the  motion  to  vacate  Is  based  upon  the 
theory  that  the  filing  of  the  bond  within  30 
days  from  the  entry  of  the  decree  operates  as 
a  supersedeaa  Secticm  1458,  Rev.  St,  pro- 
vides that  no  appeal  from  a  final  decree  shall 
operate  as  a  supersedeas  unless  taken  with- 
in the  time  fixed  by  law  for  taking  a  writ  of 
error  "operating  as  of  course  as  a  superse- 
deas," and  bond  and  security  to  be  given  as 
provided  In  cases  of  writs  of  error.  The 
time  fixed  by  statute  (section  1272)  when  a 
writ  of  error  shall  operate  as  of  course  as  a 
mpersedeas  is  when  it  Is  sued  out  during  the 


session  of  the  court  at  which  the  Jndgmoit 
was  rendered,  or  within  80  days  thereafter. 
If  the  plaintiff  in  error  was  the  plaintiff  in 
the  lower  court,  he  is  required  to  pay  all 
coats  that  may  have  accrued  in  and  about  the 
suit  up  to  the  time  of  issuing  the  writ,  and 
shall  file  a  Ixmd  payable  to  the  defendant, 
with  two  good  and  sufficient  obligors,  to  be 
approved  by  the  Judge  or  clerk  of  the  lower 
court,  in  a  sum  sufficient  to  cover  all  costs 
which  may  accrue  in  the  prosecution  of  the 
writ  conditioned  to  pay  said  costs  If  the  Judg- 
ment  of  the  court  below  be  affirmed.  If  the 
plaintiff  In  error  be  a  party  against  whom  a 
Judgment  was  rendered  in  the  lower  court, 
he  must  file  a  bond  payable  to  the  adverse 
party,  with  like  obligors,  and  approved  in 
like  manner,  as  the  bond  required  of  the 
plaintiff  below  where  he  Is  plaintiff  in  error; 
and,  if  the  Judgment  so  rendered  be  a  money 
Judgment  the  bond  must  be  In  a  sum  suffi- 
cient to  cover  the  amount  for  which  the  Judg- 
ment was  given,  together  with  costs,  condi- 
tioned to  pay  the  amount  of  the  Judgment, 
with  Interest  and  costs,  if  the  same  be  affirm- 
ed; but,  if  the  Judgment  Is  in  whole  w  In  part 
other  than  a  money  Judgment  the  amount 
and  condition  of  the  bond  shall  be  determined 
by  the  court  below.  The  statute  clearly  gives 
to  a  party  against  whom  an  entire  money  Judg- 
ment has  been  rendered  the  right  to  super- 
sede, as  of  course,  such  Judgment  by  giving 
the  bond  In  the  sum,  conditioned  and  approv- 
ed, as  required  by  the  statute,  but  it  does 
not  secure  to  a  plaintiff  in  error  the  right,  as 
a  matter  of  course,  to  supersede  a  Judgment 
not  rendered  against  him,  although  it  may 
be  for  a  definite  sum  of  money,  and  affecting 
his  Interests.  Where  no  Judgment  for  an 
entire  sum  of  money  has  been  rendered 
against  the  plaintifl  In  error  in  the  lower 
court,  the  Judgment  as  to  him  is  other  than 
a  money  Judgment  within  the  meaning  of 
the  last  clause  of  the  first  part  of  section 
1272,  Rev.  St,  and  he  has  no  statutory  right 
to  supersede  such  Judgment  without  an  or- 
der from  the  proper  Judge  allowing  the  same, 
and  then  only  by  giving  the  bond  required  by 
law.  In  order  to  obtain  the  statutory  auper- 
sedeas  the  plaintiff  in  error  must  bring  him- 
self within  the  provlsimis  of  the  statute,  and 
when  this  is  not  done  it  will  require  an  or- 
der of  the  circuit  Judge  or  a  Justice  of  this 
court  before  an  appeal  will  operate  as  a  sa- 
persedea& 

In  this  case  no  mon^  decree  was  rendered 
against  appellants,  and  there  is  no  order 
from  any  proper  Judge  allowing  a  superse- 
deas. The  decree  appealed  from  In  effect  ad- 
judicates a  homestead  exemption  as  to  pet- 
sonal  property  In  favor  of  a  debtor,  the  head 
of  a  family,  residing  In  this  state,  and  sets 
apart  to  him  $1,000  arising  from  the  sale  of 
his  personal  property.  The  money  was  in 
the  registry  of  the  court,  and,  while  the  de- 
cree affects  the  rights  of  appellants,  it  is  not 
a  money  decree  against  them.  The  motion 
must  be  denied. 
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At  the  hearing  of  the  foregoing  motion  to 
vacate  the  supposed  sapetsedeas  appellants 
applied  for  an  order  that  their  appeai  taken 
in  tliis  case  operate  as  a  supersedeas  to  the 
decree  appealed  from,  and  upon  an  Inapeo 
tlon  of  the  record  it  is  ordered  that  said  ap- 
peal shall  operate  as  a  supersedeas  upon  ap- 
pellants entering  into  bond  in  such  an  amount 
and  conditioned  as  may  be  determined  by  the 
Judge  of  the  clrcolt  conrt  of  the  fifth  Judicial 
■drcDlt  and  approred  in  the  manner  reijalred 
by  the  statat& 


(St  na.  472) 

WRIOHT  et  al.  t.  STATE). 
(Supreme  Court  of  Florida.    Nor.  IS,  1898.) 

Babbas  Corpus  —  Writ  ov  Krror  —  Issual  bt 
Clbkx  without  Grant  bt  Judgb — Bfvkct. 
A  writ  o*  error  issued  by  the  clerk  of  the 
drenit  conrt  to  a  jndgment  of  a  drcuit  Judge 
in   a   habeas   corpus   proceeding   is   a   nullity, 
where  there  has  been  no  grant  of  such  writ  by 
the  drcuit  judge  who  heard   the  cause,  or  a 
Justice   of   the   supreme   conrt,    under   section 
1780,  Rer.  St.,  or  by  the  supreme  court. 
(SylUbns  by  the  Conrt.) 

Error  to  drcnlt  court,  Marion  coonty;  W. 
A.  Hocker,  Judge. 

On  proceeding  for  discharge  on  habeas 
corpus,  Rebecca  Wright  and  another  were 
remanded  for  trial  before  the  criminal  court, 
and  bring  error.    Dismissed. 

W.  K.  Zewadakl,  for  plaintiffs  in  error. 
William  B.  Lamar,  At^.  Gen.,  for  the 
State. 

RANEY,  a  J.  The  Judge  of  the  fifth 
circuit  Issued  a  writ  of  habeas  corpus,  and 
on  hearing  remanded  the  petitioners,  Re- 
becca Wright  and  IilKzie  Blurry,  for  trial 
before  the  criminal  conrt  of  record  of  Marion 
coimty.  To  this  jndgment  the  clerk  of  the 
drcnlt  court  of  Marion  county  issued  a  writ 
of  error  returnable  before  this  court  on  the 
27th  day  of  October,  ultimo.  There  was  no 
allowance  or  grant  of  the  writ  by  this  conrt, 
or  by  any  of  its  Justices,  or  the  circuit 
Judge,  as  provided  by  section  1780,  Rev.  St, 
and  consequently  the  writ  is  a  nullity,  and 
we  have  no  Jurisdiction  of  the  cause.  It 
will  be  dismissed  at  the  cost  of  the  petl- 
tionera.    Judgment  accordingly. 


(tt  Fla.  470 

STATE  es  rel.  McGALLTJM  et  al.  t:  SMITH, 

Justice  of  the  Peace. 
(Supreme  Court  of  Florida.     Nor.  21,  1803.) 

RSFUSTni — DeFBOTIVB  AfTIDATIT — AlfBKDMEKT — 

WuiT  OF  Prohibition. 
A  defect  of  statement  in  a  replerin  affi- 
davit is  not  fatal  to  the  jurisdiction  of  the 
cause,  but  is  amendable  under  section  1723, 
Rev.  St;  and  jHrohibition  is  not  a  proper  rem- 
edy for  correcting  the  error  of  a  justice  of  the 
peace  in  refusing  to  allow  an  amendment  of 
such  defect,  the  error  being  one  committed  in 
the  progress  of  a  cause  of  which  the  justice 
Jiad  junsdiction,  notwithstanding  the  defect 
(Syllabus  by  the  Court) 


Application  by  Archibald  McOallnm  ft  Son 
for  a  writ  of  prohibition  to  compel  Columbus 
B.  Smith,  a  Justice  of  the  peace,  to  correct 
an  error  in  refusing  to  allow  an  amendment 
to  a  defective  statement  In  a  replevin  alBda- 
vlt  in  an  action  of  replevin  brotight  by  re- 
lators.  Denied. 

M.  C.  Jordan,  for  plaintiffs.  A.  W.  Oockrell 
ft  Son,  for  defendant 

RANEY,  a  J.  According  to  the  statement 
of  the  suggestion  for  the  writ  of  prohibition, 
the  relators  began  an  action  of  replevin  In 
April  of  the  present  year,  in  the  Justice  of 
the  peace  court  for  the  tenth  district  of  Du- 
val county,  against  Elisha  Qee,  as  assignee  of 
John  E.  Dupont  successor  to  C!ulpepper  ft 
Dupont  for  the  recovery  of  ten  half  barrels 
of  floor  and  five  barrels  of  the  same  artlde, 
the  whole  being  valued  at  $40.25,  they  filing 
an  affidavit  and  giving  bond  with  Boretles; 
and  the  replevin  writ  and  summons  were  la- 
sued  and  executed,  and  the  dedaratlon  was 
filed.  Afterwards  the  defendant  Oee,  moved 
to  quash  the  proceedings  on  the  ground  that 
the  afiSdavit  and  bond  were  not  the  affidavit 
and  bond  required  by  law.  Thereupon  Mc- 
Callum  &  Son  moved  to  amend  In  the  partio- 
ulars  objected  to,  but  the  Justice  of  the  peace 
rendered  Judgment  overruling  the  motion  to 
amend  and  dismissing  the  action;  and,  fur- 
ther, that  the  goods,  they  not  having  been 
reddlvered  to  the  defendant  should  be  re- 
turned to  him,  and  for  costs  in  his  favor;  and 
that  the  defendant  have  and  recover  of  the 
plaintlfFa,  McCallum  &  Son,  $47.25,  the  value 
of  the  goods.  The  plaintlfTs,  having  excepted 
to  the  rulings,  took  an  appeal  from  such  Judg- 
ment to  the  circuit  court  and  on  the  18th 
day  of  October  of  the  present  year  that  court 
rendered  Judgment  reversing  the  Judgment 
appealed  from,  and  directing  that  the  Justice 
of  the  peace  should,  upon  the  cause  being 
remanded,  "proceed  therein  upon  the  dismiss- 
al of  the  said  writ  of  replevin,  as  required  by 
law,  and  in  accordance  with  the  opinion  of 
the  circuit  court  filed"  therein.  The  opinion 
referred  to  holds  that  notwithstanding  sec- 
tion 1723,  (which  reads:  "Pleadings  and  pro- 
ceedings in  replevin  shall  be  amendable  as  in 
other  actions,  and  no  motion  to  dismiss  a 
replevin  suit  or  quash  the  execution  of  the 
writ  shall  be  granted  If  application  be  made 
to  amend  in  the  particular  objected  to.  But 
If  any  amendment  be  made  to  any  replevin 
bond,  such  amended  bond,  although  not 
theretofore  binding  on  the  sureties,  shall  re- 
late back  to  the  institution  of  the  suit  and 
afford  protection  to  the  defendant  In  replevin 
from  such  institution,")  the  amendment  of 
the  affidavit  should  not  have  been  allowed, 
and  for  the  reason  that  an  affidavit  conform- 
ing to  the  statutory  requirements  is  ihe 
foundation  of  the  court's  Jurisdiction  of  an 
action  of  replevin,  and  that  an  amendment 
cannot  be  allowed  In  a  case  where  the  donit 
has    not    acquired    Jurisdiction,  and  conse* 
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quently  not  of  a  replevin  affidavit,  but  that 
tlie  statute  authorized  lu  replevin  cases  only 
such  amendmmts  as  could  be  made  In  other 
cases  ot  which  the  court  has  Jurisdiction. 
The  defect  in  the  affidavit  was  the  omission 
of  the  words  "liable  to  execution,"  to  be 
found  in  section  1712,  Rev.  St,  In  the  clause 
stating  that  the  property  has  not  been  "seiz- 
ed under  any  ezecuticm  or  attachment  against 
the  goods  and  chattels  of  such  plaintiff  liable 
to  execution."  Holding  the  omitted  words  to 
l>e  material,  the  Judge  concludes  that  the  mo- 
tion to  quash  phmild  have  been  granted,  he 
observing  that  the  court^s  "Jurisdiction  of  the 
action  depends  upon  the  affidavit's  stating 
the  facts  detaileu  in  the  statute;  and.  If  it 
could  dispense  with  one,  It  might  with  equal 
propriety  dispense  with  all."  The  opinion, 
citing  sections  1724,  1725,  Rev.  St.,  also  de- 
ddes  that,  although  the  Jurisdiction  to  try 
the  cause  depends  upon  making  the  affidavit, 
etc.,  required  by  the  statute,  and  without  a 
compliance  with  such  requirements  the  action 
must  be  Jsmtssed,  because  the  court  has  no 
Jurisdiction,  yet  the  statute,  in  prescribing 
the  form  <^  the  Judgment  to  be  rendered  In 
case  of  ^i^Tiiiaaiii,  vests  in  the  court  the  Juris- 
diction and  power  to  render  the  Judgment 
required  upon  proper  proceedings  had  before 
It  It  fnrthtf  states  that  one  of  the  assign- 
ments of  error  raises  the  question  whether 
the  Justice  should  have  rend»ed  Judgment 
for  the  value  of  the  prc^erty,  when  the  rec- 
ord shows  no  means  taken  to  assess  such  val- 
ue In  pnrsnance  of  the  statute;  and.  after  re- 
marking. In  effect  that  It  Is  not  necessary  to 
decide  whether  the  value  is  to  be  ascertained 
from  the  affidavit  or  by  the  court  or  a  Jury, 
says  that  it  does  not  appear  by  the  Judgment 
ot  record  that  the  court  In  any  manner  Judi- 
cially ascertained  the  value;  and  for  this  rea- 
son the  cause  must  be  remanded.  It  is  also 
hdd  that  the  Judgment  is  defective.  In  that 
It  does  not  comply  with  the  statute.  In  that 
the  value  of  each  article  is  not  attempted  to 
be  fonnd  and  set  out;  and  calling  attention 
to  the  fact  that  the  Judgment  of  the  Justice 
requires  the  return  of  ten  half  barrels,  when 
the  return  of  the  constable  shows  that  only 
nine  were  taken  under  the  writ  the  Judge 
directs  that  the  cause  be  remanded  for  fur- 
ther proceedings  In  conformity  to  the  views 
expressed. 

Having  set  out  the  above  facts,  the  sug- 
gestion further  states  that  the  cause  has  been 
remanded  to  the  Justice  of  the  peace  court 
and  that  the  Justice  has  announced  bis  inten- 
tion to  proceed  as  directed  by  the  mandate 
and  opinion  of  the  circuit  court  and  rendier 
Judgment  against  the  plaintiffs  and  their 
sureties,  not  only  for  the  recovery  of  said 
property,  but  also  for  the  value  thereof,  as  he 
iB  authorized  to  do  by  the  Judgment  of  the 
circuit  court;  and  the  suggestion  urges  that 
as  the  Justice  of  the  peace  and  circuit  Judge 
have  adjudged  that  the  former  had,  for  the 
reasons  indicated,  no  Jurisdiction  of  the  suit 
in  replevin,  there  Is  now  no  warrant  or  au- 


thority of  law  In  the  Justice  of  the  peace  to 
proceed  further  herein  to  a  point  beyond  the 
Judgment  quashing  the  writ  and  dismissing 
the  proceedings,  notwithstanding  the  opinion, 
mandate,  and  Judgment  of  the  circuit  court 
and  a  writ  of  prohibition  Is  prayed  accord- 
ingly. 

The  suggestion  is  demurred  to. 

If  it  were  the  law  that  the  defect  In  the 
affidavit  Is  fatal  to  the  Justice's  Jurisdiction 
of  the  cause,  we  might  have  to  consider  the 
question  whether  or  not  there  was  Judicial 
power  In  the  Justice  to  do  more  than  dismiss 
the  proceedings,  but  we  are  entirely  satisfied 
that  such  Is  not  the  law,  and  that  the  power 
and  duty  to  allow  amendments  of  replevin 
proceedings,  as  provided  by  section  1723,  Rev. 
St,  pertain  to  the  conduct  of  the  cause  as 
one  of  which  the  court  has  obtained  Juris- 
diction under  the  defective  proceedings 
sought  to  be  amended,  or  notwithstanding 
such  defects.  It  is  not  a  case  of  the  class  to 
which  Hays  v.  McNealy,  16  Fla.  409,  belongs, 
where  the  averment  of  certain  facts  must  ap- 
pear on  the  record  in  order  to  show  Jurisdic- 
tion; and,  if  there  is  an  absence  of  such  aver- 
ment the  entire  proceeding  Is  coram  n<m 
Judlce,  and  absolutely  void.  The  very  pur- 
pose of  the  statute  was  to  avoid  dismissals 
on  account  of  these  defects,  and  require  the 
court  to  proceed  and  do  substantial  Justice 
on  the  defects  being  amended.  The  language 
is  plain,  and  will  not  sustain  an  Interpreta- 
tion that  excludes  the  amendment  of  an  affi- 
davit which  Is  defective  in  Its  statements, 
and  there  Is  nothing  In  the  spirit  or  words  of 
the  constitution  that  miUtates  against  the 
authority  of  the  legislature  to  confer  the 
power  which  is'  given  to  amend. 

A  writ  of  prohibition  is  not  the  remedy  for 
correcting  mere  errors  of  procedure  commit- 
ted In  the  progress  of  a  cause  of  which  a 
court  has  Jurisdiction;  and  for  this  reason. 
If  tot  no  other,  the  demurrer  must  be. sus- 
tained. The  relators  availed  themselves  of 
the  proper  remedy  for  reviewing  the  decision 
of  the  Justice  of  the  peace  when  they  took 
thel^  appeal  to  the  circuit  court  and  they 
have  met  the  result  Indicated  by  the  record. 

The  demurrer  is  sustained.  There  will  be 
Judgment  accordingly. 


noo  Ala.  ZK) 

JACKSON  et  al.  v.  (MiLLSPAUGH  et  al. 

(Supreme  Co^rt  of  Alabama.     Nov.  29,  1893.) 

Injumotiox — Action  on  Bond— Damaobs — Ez- 
PBNSB  ON  Final  Hearino. 
Defendants,  in  an  action  for  damages 
on  a  contract  for  the  sale  of  certain  goods,  filed 
a  bill  to  reform  the  contract,  and  obtained  a 
temporary  injunction  a^inst  the  proaecntion  of 
plaintifFs'  action.  Plaintiffs  (defendants  in  the 
mjunction  salt)  moved  to  dissolve  the  injune- 
tion.  The  motion  was  not  acted  on  nntil  the 
hearing  on  the  merits,  when  the  injunction  was 
dissolved.  Bdd,  that  all  the  expense  incarred 
by  defendants  in  the  injunction  suit  in  prepar- 
ing for  final  hearing  should  be  included  In  tit* 
assessment  of  damageik 
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Appeal  from  city  court  of  Birmingbam; 
W.  W.  Wilkerson,  Judge. 

Action  by  W.  H.  MiUspaugb  and  otbers 
against  J.  F.  B.  Jackson  and  otbers  on  on 
injunction  bond.  Fi-om  a  judgment  for  plain- 
tilTs,  defendants  appeal.    Affirmed. 

Hewitt,  Wallcer  &  Porter,  for  appellants. 
Arnold  &  Evans,  for  appellees. 

STONE,  C.  J.  Bills  in  equity  have  come 
to  occupy  a  Tery  large  field  in  judicial  Ad- 
ministration, and  injunctions,  as  a  means  of 
making  tbeir  remedial  powers  effective,  bave 
a  very  wide  and  varied  scope.  Sometimes 
tbey  are  mere  incidental  aids,— temporary 
adjuncts  to  equitable  relief;  wbile  in  other 
cases  their  permanent  restraining  power  Is 
tbe  object, — tbe  end  sought  to  be  accom- 
plished by  them.  Hence  it  is  exceedingly 
difficult  to  declare  the  extent  of  liability  in- 
curred by  unauthorized  and  unsuccessful  re- 
sort to  their  restraining  powers.  Reason  and 
authority  concur  in  asserting  that  tbe  mak- 
ers of  an  injunction  bond  are  liable  for  tbe 
damage  done  to  another  by  tbe  wrongful  re- 
sort to  this  extraordinary  process,  as  it  is 
styled;  but  they  are  liable  no  further.  They 
are  in  no  sense  liable  for  injury  and  expense 
of  the  suit,  nnless  such  injury  and  expense 
were  caused  by  the  injunction  Itself.  Tbe 
one  must  sustain  tbe  relation  of  cause  to  the 
other  as  Its  effect,  to  fix  a  liability  therefor. 
Robertson  v.  Robertson,  68  Ala.  68;  2  High, 
Inj.  §  1686;  RandaU  v.  Carpenter,  88  N.  Y. 
283;  Hovey  v.  PencU  Co.,  50  N.  X.  3!S; 
Holmes  V.  Weaver,  52  Ala.  516.  In  Boiling 
V.  Tate,  65  Ala.  417-426,  we  said:  "It  would 
seem  that  all  necessary  and  proper  expenses 
incurred  to  procure  the  dissolution  [of  an 
Injunction,]  or  to  prevent  its  reinstatement, 
in  the  court  below,  are  the  natural  and  prox- 
imate result  of  tbe  wrongful  suing  out  of  the 
injunction,  and  are  recoverable  as  damages." 
Quoting  from  Chancellor  Walworth,  (Ed- 
wards T.  Bodine,  11  Paige,  223,)  we  said: 
"The  necessity  of  paying  such  counsel  fees 
Is  an  actual  damage  which  tbe  defendants 
have  sustained  by  reason  of  the  injunction. 
•  •  •  It  is  not  a  mere  matter  of  discretion, 
as  the  condition  of  the  bond  is  imperative 
that  the  obligors  In  the  bond  shall  pay  to  the 
iwrties  enjoined  such  damages  as  tbey  may 
Bustain  by  reason  «f  tbe  Injunction."  We 
forther  said  In  the  same  case,  quoting  many 
authorities  In  support  of  It,  that  "the  fees 
recoverable  are  not  necessarily  for  the  de- 
fense of  tbe  whole  action.  They  are  limited 
to  that  part  of  the  defense,  or  the  whole,  as 
the  case  may  be,  that  may  be  rendered  nec- 
essary by  tbe  writ  of  seizure,  or  injunction 
complained  of."  In  Andrews  v.  Wool  Co., 
60  N.  Y.  282,  the  court  said:  "Expenses  prop- 
erly Incurred  on  the  part  of  the  defendant 
for  the  purpose  of  dissolving  an  injunction 
were  legally  allowable  as  damages."  Jack- 
son and  another,  by  conveyance  in  writing, 
sold  to  MiUspaugh  and  others  certain  goods 


and  choses  in  action,  at  a  stipulated  price 
paid.  The  writing  expressed  what  things 
were  sold.  Hilispaugh  and  associates  brought 
suit  for  damages,  alleging  that  Jackson  and 
his  associate  had  failed  and  refused  to  deliv- 
er certain  of  the  things  purcliased.  There- 
upon Jacli:son  and  his  copartner  filed  a  bill, 
charging  that  a  mistake  had  been  made  in 
the  draught  of  the  writing,  and  that  it  men- 
tioned and  conveyed  several  things  which 
were  not  in  fact  sold,  and  were  not  intended 
t>e  Included  in  the  conveyance.  It  prayed 
for  a  reformation  of  the  contract,  and  that 
the  suit  at  law,  to  tbe  extent  it  sought  to  re- 
cover the  disputed  Items,  be  enjoined.  A 
temporary  Injunction  was  obtained,  and  the 
statutory  bond  In  such  cases  was  required 
and  given.  MiUspaugh  and  otbers,  the  par- 
ties enjoined,  filed  sworn  answers  denying 
the  mistake  charged,  and  thus  denied  the 
ground  on  which  the  equity  of  the  bill  and 
the  Injunction  depended.  They  thereupon 
moved  to  dissolve  the  Injunction  on  th0 
sworn  denials  In  the  answers.  This  motion 
was  not  acted  on  until  the  final  hearing, 
when  the  injunction  was  dissolved  and  the 
bill  dismissed.  Testimony  had  beep  taken, 
and  the  case  was  tried  on  its  merits.  The 
present  suit  was  brought  on  the  Injunction 
bond  to  recover  damages  for  the  wrongful 
suing  out  of  the  Injunction.  The  question 
raised  Is  wbether  tbe  bondsmen  are  liable 
for  tbe  expense  of  attorney's  fees  In  prepar- 
ing the  case  for  a  final  hearing  and  dedsion, 
which  dissolved  the  injunction  and  dismissed 
the  bill,  or  whether  tbeir  liabUity  is  limited 
to  tbe  expense  of  dissolving  the  temporary 
injonctlon,  bad  the  motion  therefor  been 
pressed.  It  was  testified  by  a  witness  for 
MiUspaugh  and  others,  and  not  objected  to 
nor  denied,  that  the  motion  to  dissolve  the 
temporary  injunction  "was  continued  from 
time  to  time  by  consent  at  the  instance  of 
the  solicitors  of  complainants,  [Jacl^son  and 
associate,]  and  It  was  flnaUy  agreed  that  it 
should  be  heard  at  the  same  time  tliat  tbe 
case  should  be  heard  finally."  The  control- 
ling purpose  of  Jaclison's  bill  was  an  injunc- 
tion of  the  suit  at  law,  to  the  extent  it  was 
charged  there  was  a  mistake  in  the  written 
contract  Without  tbe  injunction,  there  must 
be  a  recovery  at  law  for  all  that  was  claim- 
ed, for  the  writing  on  wlilch  It  was  founded 
precluded  aU  defense  at  law,  based  on  the 
aUeged  mistake.  And  the  necessity  for  get- 
ting rid  of  the  temporary  Injunction  did  not 
end  the  trouble.  If  dissolved  on  motion,  and 
afterwards  reinstated  on  proof,  this  would 
have  left  MiUspaugh  and  Iiis  associates  equal- 
ly without  right  to  recover,  to  the  extent  re- 
lief should  be  obtained  under  the  bill.  So, 
the  expense  the  injunction  imposed  on  them 
was  not  Umited  to  getting  relief  from  the 
temporary  injunction.  It  extended  further, 
and  embraced  all  the  outlay  that  would  be- 
come necessary  to  prevent  a  reinstatement 
of  tbe  injunction. 
We  have  not  commented  on  the  fact  that 
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action  on  the  motion  to  dissolve  was  delayed 
until  the  hearing  on  the  merits,  not  by  the 
Individual  act  of  the  movers.  It  was  done 
by  consent.  Possibly  this  should  exert  some 
influence  In  the  decision  of  the  question  we 
are  considering.  We  need  not  decide  this 
question.  We  concur  with  the  city  court  In 
holding  that  In  this  case  all  the  expense  In- 
curred by  Mlllspangh  In  preparing  the  case 
for  final  hearing  must  be  classed  as  dam- 
ages resulting  from  the  injunction,  and  is  re- 
coverable.  Affirmed. 


(100  Ala.  MS) 

BONIFAT  V.  HASSELL. 
(Snpreme  Court  of  Alabama.     Not.  13,  1898.) 

COKTRAOT— InTBBPBBTATION — ACTION  FOE  BBEi.CH 

— Meajbdrb  of  Damages— Instbcotioks 

1.  Where  a  person  contracts  to  raft  tim- 
ber "aa  fast  as  same  is  put  to  the  mouth  of 
oreek,  and  run  timber  as  fast  as  water  will  per- 
miV'  he  can  be  required  to  do  no  more  than 
perform  his  contract  within  a  reasonable  time. 

2.  Where  a  person  contracts  to  raft  logs  for 
the  owner,  and  deilTer  them  at  a  certain  place, 
and  the  owner  wrongfully  prevents  him  from 
Deforming  bis  contract,  the  measure  of  bis 
damages'  is  the  difference  between  the  price  the 
owner  agreed  to  pay  him  for,  and  the  actual  cost 
of,  delivering  them,  or  the  profit  he  wonld  have 
made  if  be  had  been  permitted  to  perform,  and 
not  the  full  contract  price. 

3.  Where,  in  an  action  by  such  contractor 
against  the  owner  for  damages  for  refusing  to 
permit  plaintiff  to  raft  and  deliver  the  logs, 
there  was  evidence  that  plaintiff  was  ready  and 
able  to  perform,  "but  was  prevented  by  the 
wrongful  act  of  defendant,  and  that  he  was 
then  performing  his  contract  when  prevented 
by  defendant,"  the  court  properly  refused  to 
charge  that,  unless  plaintiff  oas  shown  "that  he 
has  performed  his  dnties  as  stipulated  in  the 
contract  in  a  reasonably  skillful  and  prompt 
manner/*  he  is  not  entitled  to  recover. 

4.  Where,  in  such  case,  there  was  no  evi- 
dence of  what  plaintiff  earned  after  the  breach 
of  the  contract  hy  defendant,  except  that  "after 
Christmas  he  got  employment,  and  made  a  liv- 
ing out  of  it,"  there  was  no  basis  for  an  in- 
struction that  there  should  be  deducted  from 
what  plaintiff  was  entitled  to  recover  the 
amount  he  subsequently  earned  as  cdiown  by 
the  evidence;  and  requests  embracing  such 
proposition  were  nroperly  refused. 

Appeal  trom  drcnlt  court,  Covington  coun- 
ty;  Joh^  P.  Hubbard,  Judge. 

Action  by  John  F.  Hassell  against  B.  A. 
Bonlfay  to  recover  damages  for  breach  of 
contract  Trom  judgment  entered  on  the 
verdict  of  the  jory  in  favor  of  plaintiff,  de- 
fendant appeals.     Revived. 

The  contract  provided  that  plaintiff  should 
raft  timber  as  fast  as  it  was  deUvered  at 
the  mouth  of  a  certain  creek,  and  run  the 
same  down  to  Ferry  Pass,  Fla.,  as  fast  as 
the  river  would  permit;  and  that  for  this 
service  defendant  was  to  pay  plaintiff  30 
cents  per  stick  for  all  tb^  timber  delivered 
at  Ferry  Pass,  and  plaintiff  was  to  pay  $3 
per  stick  for  all  timber  lost  The  evidence 
tended  to  show  that  some  time  In  December, 
aft«  making  the  contract,  plaintiff  had  a 
quantity  of  timber  which  was  caught  by 
defendant  In  a  boom  at  the  mouth  of  the 


creek,  bat  not  rafted;  that  on  Friday  plain- 
tiff  left  the  mouth  of  the  creek,  and  went 
to  a  certain  village,  to  get  rope  for  rafting, 
and  did  not  return  until  Sunday  afternoon; 
that  while  he  was  gone  there  came  a  swell 
or  rise  in  the  river,  and  the  timber  of  de- 
fendant got  afloat  In  the  river;  tb.at  no  one 
was  left  by  plaintiff  to  look  after  the  tim- 
ber; that  defendant,  discovering  his  timber 
floating,  and  liable  to  be  lost,  procured  a 
force  of  hands  on  Sunday  morning,  and 
went  to  work  securing  it,  and  continued  to 
work  until  late  In  the  evening;  that  about 
noon  plaintiff  came  and  worked  a  short 
time,  and  quit  before  all  the  timber  was 
secured;  that  defendant  insisted  on  plain- 
tiff conttnning  to  work  to  secure  the  timber, 
and  pick  up  that  which  was  adrift  but  the 
latter  declined  to  work  on  Sunday;  and  that 
thereupon  defendant  said  to  him  that  he 
would  have  to  take  charge  of  his  own  tim- 
ber. There  was  evidence  that  the  actual 
cost  of  running  the  tlmb^  from  the  mouth 
of  the  creek  to  Ferry  Pass  was  between  22 
and  26  cents  per  stick;  that  the  timber  In 
question  could  have  been  run  on  that  swell 
or  rise  of  the  river  if  plaintiff  had  rafted 
the  timber;  that  other  timber  had  been  run 
to  Ferry  Pass  on  the  same  swell;  that  be- 
fore anotho-  rise  of  the  river  came  timber 
declined  1^^  cents  per  cubic  foot  and  there 
were  three  rafts  delayed,  containing  be- 
tween 100  and  110  pieces,  and  that  the  pieces 
averaged  40  cubic  feet;  that  there  were  lost 
30  pieces  of  timber;  and  that  plaintUT  pro- 
cured other  employment,  "and  made  a  liv- 
ing out  of  it,"  but  it  was  not  shown  what 
was  the  amount  of  wages  earned  by  him. 
The  court,  at  the  request  of  the  plaintiff, 
gave  the  following  written  charge:  "The 
court  charges  the  jury  that  if  they  are  rea- 
sonably satisfied  from  all  the  evidence  in 
this  case  that  Hassell,  the  plaintiff,  used 
such  care  and  diligence  in  the  rafting  and  run- 
ning of  the  timber  mentioned  in  the  con- 
tract In  this  case  as  a  reasonably  prudent 
man  would  have  done  under  the  same  cir- 
cumstances, and  that  defendant  broke  the 
contract,  then  plaintiff  Is  entitled  to  recover 
30  cents  per  stick  for  all  timber  cut  on  de- 
fendant's mill  and  nin  to  the  mouth  of 
said  creek  from  the  time  the  contract  was 
broken  up  to  the  present  time,  and  they 
should  so  find  by  their  verdict."  Tbe  de- 
fendant duly  excepted  to  the  giving  of  this 
charge,  and  also  separately  excepted  to  the 
coTtrt's  refusal  to  give  each  of  the  following 
written  charges:  (1)  "The  court  charges  the 
jury  that,  unless  the  plaintiff  has  shown  to 
tbe  reasonable  satisfaction  of  the  jury  that 
he  has  performed  his  duties  as  stipulated  In 
the  contract  In  a  reasonably  skillful  and 
prompt  manner,  then  be  Is  not  entitied  to  re- 
cover, and  their  verdict  should  be  for  the 
defendant"  (2)  "If  the  jury  are  reasonably 
satisfied  from  the  evidence  under  the  law 
as  charged  by  the  court,  and  if  they  are  fur- 
ther satisfied  tb^t  the  service  undertaken  bjr 
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plalntltF  to  be  performed  Tmder  the  contract 
was  sncli  that  it  reqalred  aasistance  to  aid 
him  in  the  performing  of  the  same,  then  the 
amount  of  his  damage  cannot  be  more  than 
the  amount  of  the  contract  price  less  the 
amount  of  soch  reasonable  and  proper  aasist- 
ance as  would  be  necessary  to  make  him 
able  to  perform  his  contract,  from  which 
should  be  deducted  the  amount  of  all  tim- 
bw  lost  at  $3.00  per  stick,  and  the  amount 
be  afterwards  realized  by  hlB  subsequent 
employment,  aa  shown  by  the  evidence." 
(3)  "The  court  furth«  charges  the  Jury  that 
U  plaintlfF  is  entitled  to  recover  in  this  case 
under  the  evidence  and  roles  of  law  given 
them  In  charge  by  tbe  court,  there  should 
be  deducted  from  the  amount  received,  in 
addition  to  the  timber  lost,  if  any  was  lost, 
and  the  amount  received  by  plaintiff  by  oth- 
a  employment,  if  any  is  shown,  the  further 
snm  of  any  difference  in  the  price  of  timber, 
If  shown  by  the  proof,  between  the  market 
price  of  the  timber  if  it  had  been  delivered 
as  contracted,  if  it  could  have  been  deliv- 
ered earlier  by  reasonable  diligence,  and  the 
market  price  of  th.e  timbo'  when  it  waa  ao- 
tnally  delivered." 

John  Gamble  and  Henry  Opp,  for  appel- 
lant 

HARALSON,  3.  The  complaint  In  this 
case  is  in  accordance  with  form  9,  p.  791,  of 
the  C!ode,  for  the  toeach  of  a  defendant  cove- 
nant or  agreement.  The  demurrer  to  it  was 
overruled,  and  the  ruling,  though  assigned  as 
error,  is  not  insisted  on  in  argument  of  coun- 
sel,  and  is  therefore  waived.  The  pleas  up- 
on whinb  Issue  was  Joined,  were  the  general 
issue,  8«t-off,  and  recoupment 

1.  The  court  lu  its  general  charge,  first  ex- 
cepted to  by  defendant  stated  to  the  Jury 
"that  the  contract  should  be  so  interpreted 
that  the  timber  should  be  delivered  in  a  rea- 
sonable time."  The  contract  of  the  plain- 
tiff was  "to  raft  said  timber  as  fast  as  same 
is  put  to  the  mouth  of  creek,  and  run  timber 
as  fast  as  water  will  i>ermlt"  It  took  time, 
certainly,  to  c(dlect  a  raft  after  the  timber 
waa  put  in  the  cre^,  and  time  to  nm  it  to 
its  destination;  and  the  plaintiff  cotild  be 
required  to  do  no  more  than  perform  his 
contract  in  a  reasonable  time.  Under  the 
contract  and  the  evidence  In  the  cause,  this 
charge  was  free  from  error. 

2.  In  the  second  charge  given  the  measure 
of  damages  is  incorrectly  stated,  and  It  was 
for  this  reason  erroneous.  The  plaintiff,  if 
entitled  to  recover,  was  entitled  to  no  more 
than  the  difference  between  the  price  de- 
fendant agreed  to  pay  for  the  delivery  of  the 
timber  and  the  expense  to  plaintiff  in  deliv- 
aring  it;  or,  in  other  words,  to  the  profit  It 
was  shown  he  would  have  realized,  if  he  had 
not  been  discharged,  but  allowed  to  perfwm 
bis  contract 

S.  The  first  charge  asked  by  defendant 
was  properly  refused.    There  was  evidence 


tendlbg  to  show  that'  idalntlff  wax  r^aidy  land 
able  to  perform  bis  contract  "bat  was  pre- 
vented by  the  wrongful  act  of  defendant 
and  that  he  was  then  performing  his  con- 
tract when  prevented  by  defendant;"  and 
the  charge  completely  Ignored  this  evidence. 
4.  There  is  no  proof  of  what  plaintiff 
earned  by  the  labor  he  afterwards  performed 
Ai>-'Mw  than  that  "after  Christmas  he  got 
employment  and  made  a  living  out  of  it" 
There  was  no  basis,  therefmre,  for  the  re> 
quest  that  there  should  be  deducted  from 
what  plaintiff  was  entitled  to  recover  the 
amount  he  afterwards  realized  by  his  sab- 
sequent  employment  (ui  shown  by  the  evi- 
dence. The  Jury  could  not  have  calculated 
what  he  earned,  and  the  second  and  third 
charges  asked  by  defendant  and  refused 
were,  for  this  reason,  abstract  and  calculat- 
ed to  mislead,  and  may  have  been  properly 
refused  on  that  account  8  Brick.  Dig.  p. 
113,  f  loe.  Besides,  said  charge  Na  2  as- 
sumed, as  a  matter  of  fact  that  th»-e  were 
timbers  lost  in  the  rafting,  and  waa  errone- 
ous also  for  this  reason.  Beversed  and  re- 
manded. 


aoo  AUl  i2») 

KAYVUSLD  V.  SPIVA. 
(Supreme  Court  of  Alabama.  Nov.  15,  1883.) 
Chattel  MosTOAOa— Libr. 
A  person  cannot  Bcqnire  a  lien  on  a 
mare,  for  the  seirice  of  a  stallion,  which  is 
superior  to  a  prior  duly-recorded  mortgage  on 
such  animal  for  the  purchase  money,  where  the 
mortgagee  in  no  way  authorizes  the  owner  to 
place  the  animal  under  such  lien. 

Appeal  from  ctreolt  court  Lawrence  ooan- 
ty;  H.  O.  Speake,  Judge. 

Action  in  attachment  by  J.  W.  Mayfldd 
against  one  Lansdale  to  enforce  a  statutory 
lien  on  a  mare,  in  which  H.  Spiva  interposed 
a  claim  to  the  mare  as  mortgagee.  From  a 
judgment  for  claimant  plaintiff  appeals.  Af- 
firmed. 

On  the  trial  it  was  shown  that  the  said 
Lansdale  was  Indebted  to  the  plaintiff  in  the 
sum  of  $10  for  the  service  of  plaintiff's  stal- 
lion to  the  mare  of  Lansdale,  some  time  after 
March  8,  1891,  under  a  contract  with  said 
Lansdale  for  the  payment  of  $10  for  the 
season,  and  that  he  never  paid  sncb  sum. 
It  was  shown  in  behalf  of  claimant  that  the 
said  Lansdale  bought  the  mare  in  question 
from  him  on  March  6,  1^1,  and  executed 
a  mortgage  on  her  tor  the  purchase  money, 
which  mortgage  was  duly  recorded  on  March 
8,  1891.  It  was  not  shown  that  said  Spiva 
was  a  party  to  the  contract  with  Mayfleld 
for  the  service  of  his  stallion,  or  that  he 
knew  of  such  contract 

G.  M.  Sherrod  and  D.  G.  Almon,  toe  ap- 
pellant   Kirk  tc  Almon,  for  appellee. 

STONB,  a  X  This  case  must  be  dealt 
with  as  tt  Mayfleld  had  personal  knowledge 
of  Spiva's  mortgage  on  the  animal  In  con- 
trovengr.    Such  is  the  effect  of  our  statutes 
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of  registration.  Tbla  being  so,  the  latter 
(Splva)  did  nothing  and  said  nothing  to  att- 
thorize  Mayfleld  to  place  the  animal  nnder 
a  lien  which  can  override  the  prior  mortgage 
Uen.   Jones,  Ohat  Hortg.  I  472.   Affirmed. 


(100  Ala.  365) 

BTJYCK  et  at  ▼.  SC3HWING. 
(Supreme  Court  of  Alabama.    Not.  9,  1803.) 

CDSTOM  and  TTuSB  — A86QVF81T  —  MOSET  PAID— 

Pboseoution  ov  Sdit  vob  Amotheb  —  Pbopkb 

ezfenbes. 

1.  On  an  Isaue  as  to  the  existence  of  a  gen> 
eral  custom  in  L.  as  claimed  by  plaintiff,  and 
as  to  Its  effect  on  a  contract  between  plain- 
tiff and  defendant,  an  instruction  was  erroneous 
which  ignored  all  inQuiry  as  to  the  l«tgth  of 
time  the  custom  had  prevailed,  and  as  to  de- 
fendant's knowledge  of  Its  existence,  or  op- 
portunity of  acquiring  such  knowledge. 

'  2,  The  customer  of  a  warehouseman  is  lia- 
ble for  his  proportionate  share  in  the  expenses 
incnrred  by  the  warehouseman  in  proaecuting 
suits  for  the  recoTery  of  insurance  money  for 
goods  destroyed  in  the  warehouse,  where  the 
customer  is  chargeable  with  knowledge  of  a 
general  cnstom  of  warehousemen  to  keep  a  cus- 
tomer's goods  Insured  in  open  policies  in  favor 
of  tiie  warehousemen  on  goods  held  in  trust, 
and  to  charge  each  customer  for  such  insuraace 
at  a  certain  monthly  rate  on  his  goods  covered 
by  such  policies. 

3.  The  fees  of  an  attorney,  employed  by 
the  executor  of  a  deceased  partner  In  the  ware- 
house firm  to  assist  the  attorney  employed  by 
the  surviving  partner  to  prosecute  suits  against 
insurance  companies,  were  not  a  part  of  the  ex- 
penses, for  a  pro  rata  share  of  which  a  customer 
was  liable;  nor  was  money  paid  by  the  surviv- 
ing partner  for  office  rent  during  the  pendency 
of  the  snit  a  proper  part  of  such  expenses. 

4.  Money  paid  for  special  bailiffs  to  serve 
papers,  for  copies  of  testimony,  and  for  clerk's 
and  sheriff's  fees  were  proper  parts  of  such  ex- 
penses. 

Appeal  from  city  court  of  Mont£;omery; 
Thomas  M.  Arrlngton,  Judge. 

Assumpsit  by  John  O.  Schwing,  as  sur- 
viving partner  of  the  Arm  of  J.  Balmforth 
it  C!o.,  against  Peter  A  Buyck  and  McD. 
Cain,  Jr.,  as  partners  under  the  firm  name 
of  Boyck  &  Cain.  Judgment  for  plaintUC. 
Defendants  appeal    Reversed. 

The  complaint  contained  the  common 
counts.  On  the  trial  of  the  cause  the  de- 
.  fendant  pleaded  the  general  issue,  and  by 
special  plea  denied  the  debt,  and  pleaded  set- 
off, and  also  the  statute  of  limitations  of 
Kentucky.  The  plaintiff  filed  a  replication 
alleging  that  while  the  plaintiff's  firm,  of 
which  he  was  the  sturvlving  partner,  had 
Its  domicile  in  Kentucky,  the  defendants 
lived  In  Alabama,  and  the  cause  was  there- 
fore controlled  by  the  statute  of  this  state. 
Defendants  demurred  to  this  replication, 
which  being  overruled,  issue  was  joined. 

The  evidence  Introduced  by  the  plaintiff 
tended  to  show  the  following  cause  of  ac- 
tion: On  January  24,  1885,  Peter  A.  Buyck 
wrote  to  McD.  Cain,  Jr.,  in  Louisville,  Ky., 
the  following  letter,  which  is  the  basis  of 
the  contract  sued  on  in  this  case:  "We- 
tnmpka,  Ala.,  Jany.  24th,  18S5.  McD.  Cain, 
Jr.,    Louisville,    Ky.  —  My    dear    Nephew: 


Tours  of  the  19th  Inst  received  and  noted. 
I  am  perfectly  willing  and  at  your  discre- 
tion to  have  J.  Balmfwth  &  Co.  to  buy  toe 
us  on  Joint  account  and  risk  1,000  to  2,000 
bags  peanuts  upon  the  following  terms: 
Commission  for  buying  and  selling,  five  per 
cent;  storage  per  bag  per  month,  two 
cents;  insurance  per  month,  one-eighth  of 
1  per  cent;  Interest  on  mcmey  for  purchase 
of  nuts,  8  per  cent  per  annum.  Balmforth 
&  Co.  to  hold  the  nuts  for  us  six  (6)  months 
If  we  desire,  or  to  sell  same  when  <Hrdered 
by  you.  If  they  do  not  want  to  furnish  all 
the  money  for  purchase  of  nuts,  I  will  send 
them  check  on  New  York  for  $500.00. as 
bonus,  and  In  the  event  of  a  decline  In  nuts 
I  will  at  any  time  make  our  bonus  good 
when  advised  by  you,  and  when  nuts  are 
sold  I  will  be  responsible  for  any  loss,  and 
will  remit  to  cover  same.  Yours  slncerdy, 
Peter  A.  Buyck."  In  pursuance  of  this 
agreement  J.  Balmfmith  &  Co.  purchased 
the  peanuts,  and  stored  them  in  theb:  ware- 
house in  Louisville,  Ky.  The  warehouse  of 
Balmforth  &  Co.  was  destroyed  by  fire  In 
January,  1886,  by  which  tbe  goods  iyt  the 
defendants,  and  other  goods  stored  In  said 
warehouse,  were  cwisumed.  The  plaintiff 
testified  in  his  own  behalf,  further,  that  In 
accordance  with  said  agreement  the  said 
peanuts  of  the  defendants  were  insured  in 
several  companies,  "the  policies  being  taken 
out  In  the  name  of  J.  Balmforth  &  Co., 
and  covering  the  goods  stored  In  their  ware- 
houses, their  own,  <»  held  in  trust  or  on 
commission."  After  the  fire  the  Insurance 
companies  resisted  the  payments  due  on  the 
policies,  and  hence  It  became  necessary  to 
institute  legal  proceedings  for  the  collec- 
tion of  the  same.  The  plaintiff  presented  an 
Itemized  statement  of  the  expenses  Incurred 
In  prosecuting  these  several  suits  for  the 
recovery  of  the  insurance.  It  was  further 
shown  that  there  was  recovered  from  the 
Insurance  companies,  after  a  lengthy  litiga- 
tion of  three  years,  practically  the  full 
amount  of  the  Insurance,— ?90,000.  The 
plaintlCTs  Itemized  statement  of  the  ex- 
penses shows  that  In  the  collection  of  this 
amount  of  Insurance  he  had  Incnrred  dif- 
ferent expenses  aggregating  something  over 
$25,000.  Sixteen  thousand  dollars  of  this 
amount  was  alleged  to  have  been  paid  to 
four  separate  firms  of  lawyers,  and  the  re- 
maining amount  covered  various  Items  of 
expenses  as  shown  by  said  statement.  It 
was  shown  by  other  testimony  Introduced 
that  Roberts  &  Goodloe,  one  of  the  firms  of 
lawyers  to  whom  the  plaintiff  alleges  In  his 
statement  of  expenses  to  have  paid  $4,000, 
were  employed  by  the  executors  of  J.  Balm- 
forth to  look  after  the  Intwest  of  the  de- 
ceased's estate.  It  was  also  further  shown 
that  one  of  the  items  of  expenses  In  the 
statement  rendered  by  the  plaintiff  was  for 
the  rent  of  the  office  for  him  during  the 
pendency  of  the  litigation,  and  other  Items 
were  for  continuous  payment  to  witnesses. 
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and  of  Bpedal  bailiffs  for  tbe  service  of 
papers,  and  others  were  for  Tarlons  charges 
In  said  statement,  which  It  Is  unnecessary 
to  particularise.  It  was  not  shown  that 
plaintiff,  as  surrlTlng  partner  of  J.  Balm- 
forth  &  Co.,  had  any  communication  with 
the  defendants  relating  to  the  Institution  of 
the  suits  against  tbe  Insurance  companies, 
or  in  ref»«nce  to  the  expenses  incident  to 
such  litigation,  or  that  be  had  at  any  time 
consulted  with  them  in  reference  tho'eto. 

The  question  asked  the  plaintiff  as  a  wit- 
ness, as  to  tbe  general  custom  among  ware- 
bousemen  In  tbe  dty  of  IxmlsvlUe,  at  the 
time  of  the  contract,  in  reference  to  the  in- 
surance of  goods  in  tbe  warehouses,  the  an- 
swer and  rulings  thereupon,  and  the  charge 
given  by  tbe  court  in  reference  thereto,  are 
sufficiently  stated  In  the  opinion. 

The  defendants  requested  In  writing  tbe 
following  written  charges,  and  separately -ex- 
cepted to  the  court's  refusal  to  give  each 
of  tbem  as  asked:  (1)  "If  tbe  Jury  believe 
trom  the  evidence  the  $l,00a0O  which  had 
been  deposited  by  defendants  with  J.  Balm- 
fwth  &  Co.,  and  the  value  of  the  peanuts 
on  tbe  8th  day  of  January,  1886,  was  equal 
to  the  amount  of  the  Indebtedness  of  defend- 
ants to  iflalntlffs  up  to  said  date,  then  they 
must  find  for  the  defendants."  (2)  "Under 
tbe  contract  given  in  evidence  In  this  case, 
Balmfortb  &  C!o.  agreed  to  Insure  the  pea- 
nuts, and  defendants  are  not  liable  to  refund 
or  pay  the  plaintiff  any  portion  of  the  costs 
and  attcnmey's  fees  Incurred  In  tbe  collec- 
tion of  such  poUciev."  (3)  "Under  the  con- 
tract given  in  evidence  in  this  case  Balm- 
fortb &  Go.  became  tbe  Insurers  of  the  pea- 
nuts In  question,  and  are  liable  to  defend- 
ants tor  the  value  of  such  peanuts  at  the  time 
of  the  destruction  of  the  same  by  Are;  and 
if  tbe  value  of  such  peanuts  at  the  time  of 
the  fire,  together  with  the  $1,000.00  which 
plaintiff  admits  was  paid  by  Buyck  &  Cain 
before  the  fire,  equals  or  excels  the  amount 
due  on  that  day  by  Buyck  and  Cain  to  said 
Balmfortb  &  Co.,  then  the  jury  cannot  find 
any  verdict  for  plaintiff."  (4)  "Under  tbe 
evidence  In  this  case,  defendants  are  not 
liable  to  account  to  plaintiff  for  any  part 
of  the  money  paid  oat  by  him  In  tbe  costs 
and  expenses  incurred  In  collecting  the  in- 
surance money."  (6)  "If  the  jury  believe 
the  evidence  in  this  case,  nothing  can  be  de- 
ducted from  the  amount  of  Insurance  money 
which  defendants  are  entitled  to  have  cred- 
ited on  their  accounts  because  of  the  bill  of 
expenses,  netting  |9,487.59."  (6)  "If  the  jury 
believe  from  tbe  evidence  that  the  executors 
of  the  estate  of  Balmfortb  employed  tbe  law 
firm  of  Roberts  &  Goodloe  to  assist  tbe  law- 
yers employed  by  tbe  plaintiff  to  prosecute 
the  suits  against  the  Insurance  companies, 
then  defendants  cannot  be  charged  with  any 
portion  of  the  fees  paid  such  lawyers."  (7) 
"Undo:  the  evidence  in  this  case,  defendants 
cannot  be  charged  with  any  portion  of  the 
money  paid  out  by  plaintiff  to  witnesses, 
v.l4so.na2— 4 


nor  for  any  portion  of  the  same  alleged  to 
have  been  paid  to  exi)erts."  (8)  "Under  tbe 
evidence  in  this  case,  defendants  cannot  be 
charged  with  any  portion  of  the  money 
claimed  to  have  been  paid  out  by  plaintiff 
for  office  rent"  (9)  "Under  tbe  evidence  In 
this  case,  defendants  cannot  be  charged  with 
any  portion  of  the  money  claimed  to  have 
been  paid  ont  by  plaintiff  for  special 
bailiffs."  (10)  "Under  the  evidence  in  this 
case,  defendants  cannot  be  charged  with  any 
portion  of  amount  claimed  to  have  been  paid 
out  by  plaintiff  for  copies  of  testimony." 
(11)  "Und«  the  evidence  in  this  case,  de- 
fendants cannot  be  charged  with  any  portion 
of  the  money  claimed  to  have  been  paid  out 
by  plaintiff  In  payment  of  clerk's  and  sher- 
iff's bills."  (12)  "Under  the  evidence  in  this 
case,  defendants  cannot  be  charged  with  any 
portion  of  tbe  bill  of  expenses,  netting  $9,- 
487.59,  introduced  in  evidence."  (15)  "It  was 
tbe  duty  of  the  plaintiff  to  collect  the  fees 
of  bis  witnesses  from  the  insurance  com- 
panies which  he  bad  sued,  unless  they  were 
Insolvent;  and,  if  be  failed  to  do  so  because 
of  his  failure  to  have  them  taxed,  then  be 
cannot  charge  the  defendanfts  with  any  por- 
tion of  the  amoimt  paid." 

Tompkins  &  Troy  and  J.  M.  Palkner,  for 
appellants.  Brlckell,  Semple  &  Ounter,  for 
appellee. 

STONE,  C.  J.  Schwing,  as  a  witness,  was 
asked  by  bis  own  counsel:  "What  was  the 
general  custom  among  wdrebousemen  in  tbe 
city  of  LouIsvlUe,  Ky.,  at  the  time  the  con- 
tract was  made  with  tbe  defendants,  as  to 
the  Insuring  goods  stored  In  such  ware- 
houses?" He  answered  that  "it  was  tbe  gen- 
eral custom  of  warehousemen  in  the  city  of 
Louisville,  Ky.,  at  that  time,  to  keep  the 
property  of  their  customers  Insured  in  open 
policies  taken  out  In  the  name  of  the  ware- 
housemen, which  covered  the  property  they 
owned  or  held  In  trust,  and  to  charge  the 
customer  fw  such  insurance  at  the  rate  of 
one-eighth  of  one  per  cent  per  month  on  the 
value  of  his  property  covered  by  the  poli- 
cies." Tb«%  was  an  objection  to  tbe  ques- 
tion, and  also  to  the  answer,  each  of  whldi 
was  overruled,  and  tbe  defendants  excepted 
separately  to  each  ruling.  This  was  the  en- 
tire testimony  of  such  custom.  Tbe  court, 
at  tbe  Instance  of  plaintiff,  Schwing,  <diarged 
the  jury  "that,  if  there  was  any  general  cus- 
tom in  reference  to  tbe  mode  of  conducting 
tbe  business  of  insurance  by  commission  mer- 
chants of  the  goods  of  customers  in  Louis- 
vlUe  at  the  time  of  tbe  contract  in  this  case, 
the  terms  of  the  contract  are  to  be  Inter- 
preted In  tbe  light  of  such  custom,  and  the 
parties  are  presumed  to  contract  In  reference 
to  such  known  usage  and  custom,  unless  the 
tenns  of  the  contract  are  Inconsistent  there- 
with." There  was  an  exception  to  this 
charge,  ta  Barlow  v.  Lambert,  28  Ala.  701, 
we  defined  the  rule  In  reference  to  custom  as 
an  element  of  a  ccmtract,  and  declared  th« 


Digitized  by 


Google 


-60 


SOUTHERN  EEPOBTEB,Voi..l4. 


(Ala. 


function  or  office  It  will  be  permitted  to  par- 
form.  It  is  only  evidence  of  fact,  not  of  law, 
in  cases  where  the  contract  is  expressed  in 
language  of  ambiguous  <^  of  doubtful  mean- 
ing, or  is  BUent  upon  some  material  inquiry 
of  tact  To  establish  such  custom,  and 
make  it  operative  in  any  given  case,  it 
must  be  reasonable,  not  against  the  law 
or  public  policy,  not  opposed  to  any  ex- 
press term  of  the  contract,  and  must  be 
so  general  and  so  known  as  to  Justi- 
fy the  presumption  the  parties  knew  of  it, 
and  contracted  in  reference  to  It  Desha  v. 
Holland,  12  Ala.  513;  Smith  v.  Rioe.  56  Ala. 
417;  Railway  Co.  v.  Jay,  61  Ala.  247;  An- 
tomarchi  v.  Russdl,  63  Ala.  35C;  Powell  v. 
Thompson,  80  Ala.  51;  Haas  v.  Hudmon,  83 
Ala.  174,  3  South.  302;  Herring  v.  Skaggs, 
73  Ala.  446;  Railroad  Co.  v.  Johnston,  75 
Ala.  506;  Wilkinson  v.  WilUamson,  76  Ala. 
163.  In  German-American  Ins.  Co.  v.  Com- 
mercial Fire  Ins.  Ca,  (Ala.)  11  South.  117, 
we  declared  it  to  be  "well  settled  that  proof  of 
such  local  usages  will  not  raise  up  a  pre- 
sumption of  a  knowledge  of  their  existence 
on  the  pert  of  one  engaged  generally  in  the 
business  to  which  they  pertain  in  a  certain 
city,  at  least  where  the  domicile  of  the  party 
sought  to  be  charged  is  elsewhere;  or.  In 
other  words.  In  order  to  create  even  a  prima 
facie  presumption  that  a  party  has  knowl- 
edge of  a  usage  Incident  to  a  particular  busi- 
ness about  which  he  is  engaged,  the  usage 
must  be  shown  to  be  a  general  one  in  that 
business,  in  such  sort  as  that  it  would  be 
unreasonable  to  suppose  he  was  Ignorant  of 
it"  The  record  before  us  contains  no  direct 
testimony  of  the  residence  of  Buyck  &  Cain 
when  the  acts  were  done  which  gave  rise  to 
this  suit  It  was  agreed  on  the  trial  that  the 
t^ms  of  the  contract  under  which  the  goods 
were  purchased  were  correctly  set  forth  in  a 
letter  of  authority  and  instructions  written 
by  Buyck  to  Cain,  his  oodefendant  That 
letter  was  dated  Wetumpka,  Ala.,  and  was 
addressed  to  Cain  at  Louisville,  Ky.  The 
warehouse  in  which  the  goods  were  stored, 
and  in  which  they  were  burned,  was  the 
property  of  Scbwing  and  his  partner,  and 
was  in  Louisville,  Ky.  The  present  suit  was 
brought  in  Montgomery  county,  Ala.,  and 
process  was  served  on  Cain  in  that  county, 
while  Buyck  was  brought  tn  by  brand)  sum- 
mons executed  in  Elmore  pounty,  Ala.,  the 
county  in  which  Wetumpka  Is  situated.  The 
inference  these  facts  would  Justify  would  be 
that  Balmfortb  &  Co.,  the  partn^^blp  of 
which  Schwing  is  the  snrviving  partner,  re- 
sided or  did  business  in  Louisville,  Ky.,  that 
Buyck  &  Cain  resided  in  Alabama,  and  that 
when  the  order  was  given  to  make  the  pur- 
chase, Cain  was  in  Louisville,  Ky.  We  hold 
the  city  court  erred  in  giving  the  charge  cop- 
ied above.  It  ignores  all  inquiry  as  to  the 
length  of  time  such  custom  bad  prevailed, 
and  of  defendants'  knowledge,  or  opportunity 
for  acquiring  knowledge,  of  its  existence.  If 
it  be  found,  upon  proper  evidence  and  a 


proper  charge,  that  such  cmtom  did  eadst, 
and  that  the  defendants  in  the  city  cinirt  (ap- 
pellants here)  are  chargeable  with  notice  of 
such  custom,  then  it  would  not  necessarily 
follow,  as  matter  of  law,  that  they  are  not 
responsible  for  any  part  of  the  expense  of  ai- 
forelng  the  liability  of  the  insurance  com- 
panies for  the  loss.  They  are  responsible, 
and  should  be  so  held,  for  their  proportion  of 
the  expense  so  incurred,  so  far,  and  only  so 
far,  as  the  same  was,  or  appeared  to  be,  rea- 
sonably necessary  and  proper.  There  was 
no  attempt  made,  so  far  as  the  record  in- 
forms us,  to  obtain  the  auUiorlty  or  sanction 
of  Buyck  &  Cain  that  any  extraordinary  ex- 
penditure should  be  Incurred  in  prosecuting 
the  suits  against  the  insurance  companies. 
The  circumstances  indicate  that  correspond- 
ence with  them  would  not  have  been  diffi- 
cult The  itemized  accotmt  of  expanses  cer- 
tainly shows  charges  that  are  imusual,  alike 
in  their  nature,  frequency,  and  amounts. 
Why  it  should  be  necessary  to  retain  witness- 
es on  continuons  pay  when  they  bad  not  been 
subpoenaed,  and  why  Incur  many  other  items 
of  expenditure,  we  are  not  able,  by  the  aid 
of  anything  shown  in  the  transcript,  to  i>eT- 
oelve.  Witnesses  appear  to  have  been  paid 
mcmthly,  and  generally  weekly,  for  about 
three  and  a  half  yeara.  There  is  only  <«e 
month— September,  188S— in  which  no  charges 
of  this  kind  appear.  The  gross  sum  claimed 
to  have  been  so  paid  appears  to  have  reached 
between  six  and  eight  thoosand  dollars,  of 
which,  it  would  seem,  not  one  thoosand  dol- 
lars Were  recovered  back  in  taxed  costs,  al- 
though all  the  suits  that  were  tried  were 
gained  against  the  Insurance  companies, 
while  the  others  were  compromised,  Schwing 
realizing  neaiiy  all  he  claimed.  Nor  can  we 
perceive  why  It  should  be  necessary  for  Mr. 
Schwing  to  have  an  office  in  connection  with 
the  prosecution  of  the  suits  against  the  in- 
surance companies.  If  the  authority  or  sanc- 
tion of  Buy(^  &  Cain  was  not  obtained  for 
incurring  these  extraordinary  expenses,  they 
are  not  proper  charges  in  the  account  sued 
on  in  this  case^  so  far  as  we  are  informed 
by  the  record;  and  it  states  It  contains  aU 
the  evidence. 

Und»  these  principles  we  h<dd  that 
charges  1  to  5,  inclusive,  and  diarge  7,  asked 
by  defendants,  were  each  of  them  properly 
refused.  Charges  6  and  8  ought  to  have  been 
given.  Charges  9,  10,  and  11  were  properly 
refused,  for  we  cannot  on  the  evidence  found 
in  the  record,  assert  as  matter  of  law  that 
those  expenditures  were  not  reasonably  nec- 
essary, and  therefore  proper.  Charge  12  was 
properly  refused.  We  cannot  assert  as  mat- 
ter of  law,  that  all  of  those  items  of  expense 
were  Improper.  We  have  sufficiently  Indi- 
cated our  view  on  this  subject  And  the 
same  may  be  said  of  charge  15.  Charges  13, 
14,  16,  and  17  are  in  their  nature  arguments, 
and  were  properly  refused  on  that  account 
without  consldwlng  any  other.  Reversed  and 
remanded. 
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on  Ala.  Bl) 

HOIiBIES  et  al  T.  BTATO. 

(Bnpreme  Goort  of  AJabama.     Nor.  20,  1883.) 

ACnoNI  A0AJN8T  StATI — SCBOOL  liASDi — SeLIO- 
TIOK — FOWIRS  or  iNTSBIOB  DSPABTKSKT— CAR- 
OSLLATION  or  BnTBT. 

1.  Coimt  art.  1,  f  16,  prorldinir  that  tli« 
■tate  cannot  be  made  a  defendant  in  any  conrt 
of  law  or  eqnity,  ai^liea  to  a  cross  bill  seekiax 
affirmatlTB  relief  against  the  state, 

2.  In  an  action  to  enjoin  the  mining  and 
selling  of  coal  from  school  lands,  defendants 
cannot  question  the  le^itr  of  the  statute  under 
which  an  agent  was  employed  by  the  state  to 
•elect  lands  In  lieu  of  lost  school  lands,  nor  the 
regularity  of  proceedings  with  the  federal  gor- 
emment  whereby  a  selection  of  the  land  in 
oontroTersy  was  approved  by  the  department 
of  the  interior  and  certified  to  the  state. 

3.  A  decision  of  the  department  of  the 
interior  to  cancel  inchoate  rights  acquired  by 
homestead  entryi  la  prima  facie  correct;  and  a 
party  who  assails  the  correctness  of  such  a 
decision  must  show  affirmatlTely  that  It  is  ille- 
gal and  nnanthorised. 

4.  Where  a  party  oommntea  his  homestead 
entry  Into  a  cash  entry,  and  the  final  receipt  for 
the  price  is  issued  to  him  by  the  receiver,  and 
the  certificate  la  signed  by  the  register,  such 
receipt  and  certiflcate  may  entitle  him  prima 
facie  to  a  patent,  but  do  not  conclude  the  land 
department  from  investigating  the  truth  of  the 
facts  on  which  they  were  issued,  and  the  bona 
fides  of  the  homestead  daim,  and  from  cancel- 
ing the  same  if  found  ontme  and  insufficient. 

6.  Where  a  bill  avers  that  a  pre-emption 
claim  was  canceled  by  the  proper  department, 
and  contains  a  copy  of  a  letter  from  the  assist- 
ant secretary  noti^ng  the  claimant  of  the  or- 
der of  cancellation,  the  averment  ct  the  bill  ia 
admitted  by  an  answer  which  nowhere  denies 
it,  but  avers  that  "the  claim  was  never  legally 
canceled,"  and  "that,  if  such  cancellation  was 
made,  it  was  not  only  without  sufficient  author- 
ity, but  on  insnfficieut  proof." 

Appeal  from  dty  court  of  Birmingham; 
Henry  A.  Sharpe,  Judge. 

BUI  by  the  atate  of  Alabama  against 
Mack  Holmes  and  others  to  enjoin  defend- 
ants from  digging,  mining,  or  selling  coal 
from  certain  lands  described  In  the  bill,  and 
from  cutting  timber  from,  or  In  any  way 
Impairing  the  value  of,  said  lands.  On  the 
final  submission  of  the  catise  a  temporary 
Injunction,  which  had  been  preriously  Is- 
sued, was  made  perpetnal,  and  defendants 
appeal.    Affirmed. 

The  bill  alleges  that  the  state  bad  title 
t»  the  lands  in  controversy  from  the  United 
States  as  school  indemnity  lands,  as  ia 
shown  by  a  certified  list  made  an  exhibit 
to  the  bill,  in  which  the  selection  of  said 
lands  by  a  duly-appointed  agent  for  the 
state  of  Alabama  was  approved  by  the  de- 
partment of  the  Interior  at  Washington. 
The  bill  further  averred  that  the  defendants 
had  no  title  to  the  land,  either  legal  or  equi- 
table; that  an  attadunent  suit  had  been 
oomm«iced  to  try  the  title  to  said  lands; 
and  that  the  defendants  were  mining  and 
sdling  coal  thwefrom,  and  were  insolvent 
A  motion  was  made  by  the  defendants  to 
dismiss  the  bill  for  the  reason  that  the  bill 
appears  to  have  been  filed  without  any  legal 
authority  fen:  so  doing.  On  the  hearing  of 
tbla  motion  there  was  submitted  a  letta 


tMm  Thomas  G.  Jones,  governor,  addressed 
to  Hon.  John  Oaldwell,  in  which  he  was 
authorized  and  directed  "to  bring  all  such 
suits,  either  at  law  or  In  equity,  as  In  your 
[his]  judgment  may  be  deemed  advisable  to 
recover  the  possession  of  school  Indemnity 
lands."  The  bill  showed  that  it  was  filed 
by  John  Caldwell  with  other  counsel.  This 
motion  was  ovwruled  by  the  court  The  de- 
fendant then  Interposed  a  demurrer,  assign- 
ing several  grounds,  which  demurrer  was 
ovetmled  by  the  court 

The  defendant  Mack  Holmes  then  filed 
his  answer,  denying  that  he  was  a  tres- 
passer, bat  alleged  that  he  held  a  legal 
title  to  said  lauds  by  virtue  of  having  en- 
tered the  same  as  a  homestead,  and  com* 
muting  said  homestead  entry  to  a  cash  en- 
try, upon  which  a  final  receipt  or  certiflcate 
had  been  issued  to  bim  from  the  land  office 
at  Montgomery,  which  final  receipt  or  cer- 
tificate is  still  in  force,  and  has  never  been 
canceled.  The  answer  further  denies  that 
the  state  has  any  legal  title  to  the  land  in 
controversy  for  the  reasons:  (1)  That  they 
were  selected  for  the  state  by  one  John  H. 
Oaldwell,  who  was  appointed  for  that  pur- 
pose under  an  agreement  to  give  him  one- 
fourth  of  the  land  secured  by  him;  that 
this  agreement  and  appointment  were  void, 
and  therefore  the  s^ections  were  void.  (2) 
That  one  of  the  tracts  of  land  was  selected 
In  lieu  of  a  tract  In  township  17  N.,  range 
7  W.,  Hnntsvllle  meridian;  but  them  was 
no  such  township  in  the  state  of  Alabama, 
and  that  the  selection  of  the  former  tract 
in  lieu  of  the  latter  was  therefore  void. 
(8)  Because,  as  shown  by  the  bill  of  com- 
plaint the  lands  In  question  were  valuable 
coal  lands,  and,  being  soch,  could  not  be 
selected  as  Indemnl^  school  lands.  (4) 
That  the  law  required  these  selections  to 
be  made  from  the  most  contiguous  vacant 
lands,  but  that  the  state  did  not  do  this. 
This  answer  was  prayed  to  be  taken  as  a 
cross  bill,  and  that  upon  the  final  hearing 
thereof  the  title  of  the  state  be  canceled; 
that  title  be  vested  in  the  defendant;  and 
that  the  complainant's  ejectment  salt  be 
perpetually  enjoined. 

The  facts  of  the  case  as  shown  by  the 
evidence  were  that  John  H.  Caldwell  was 
duly  appointed  agent  for  the  state  to  select 
the  school  indemnity  lands  as  approved  by 
the  act  of  congress;  that  in  the  discharge 
of  his  duties  as  such  agent  he  selected  the 
lands  involved  in  this  suit,  certified  the 
same  to  the  department  of  the  Interior, 
where  his  selection  was  approved,  as  shown 
by  his  certificate  thereof,  vesting  the  titie 
to  said  lands  In  the  state  of  Alabama.  The 
evidence  for  the  defendant  was  to  the  effect 
that  the  defendant  holds  and  entered  the 
lands  in  controversy  as  a  homestead  at  the 
land  office  In  Montgomery,  Ala.,  In  August 
1881;  that  thereupon  he  built  a  house  on  the 
lands,  and  cleared  and  cultivated  a  part  of 
it  and  resided  thereon  until  1884,  when  he 
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made  application  to  the  register  In  the  land 
office  in  Montgomery  to  commute  his  home- 
stead entry  into  a  cash  entry;  that  the  reg- 
ister gave  proper  notice  of  this  application, 
and  that  the  said  Holmes  made  proof  in  sup>- 
port  of  same;  that  thereafter,  on  June  17, 
1884,  the  application  was  allowed  by  the 
register  and  receiver,  who  received  the  com- 
mission price  to  be  paid  by  the  defendant 
at  $1.25  per  acre,  and  that  there  was  issued 
to  him  a  final  receipt  therefor,  signed  by  the 
receiver,  and  a  certificate,  signed  by  the  reg- 
ister, that  said  Holmes  was  entitled  to  a 
patent  on  the  lands. 

Some  time  in  the  year  1886  a  contest  of 
Holmes'  right  under  his  interest  was  com- 
menced by  one  Maxwell  before  the  register 
and  receiver  at  Montgomery,  and  proof  was 
submitted  to  them  upon  said  contest,  but 
the  register  and  the  receiver  were  divided 
in  their  Judgment,  and  on  that  account  cer- 
tified the  contest  to  the  commissioner  of  the 
land  office  for  his  decision  thereon.  The 
commissioner  of  the  land  office  rendered  a 
decision  on  October  16,  1888,  and  decreed 
that  the  homestead  entries  of  the  defendant 
Holmes  should  be  canceled.  On  the  final 
hearing  of  the  cause,  on  pleadings  and 
proof,  the  court  dismissed  the  answer  of  the 
defendant  as  a  cross  bill,  and  decreed  that 
the  injunction  theretofore  granted  against 
the  defendants  should  be  made  perpetuaL 

Lea  &  Bell  and  Jo.  O.  Crews,  for  appel- 
lants. Smith  &  Lowe  and  John  H.  Cald- 
well, t(x  the  State. 

OOLBMAN,  J.  Upon  the  flUng  of  the  bill 
by  the  state  an  injunction  issued  to  restrain 
Madi:  Holmes  et  al.  from  mining  and  sell- 
ing coal  from  certain  lands  which  are  de- 
scribed in  the  bill,  and  which  are  claimed  as 
school  lands,  certified  to  the  state  In  lieu 
of  othex  school  lands  which  had  been  lost 
The  bill  was  answered,  and  the  answer  pray- 
ed to  be  taken  as  a  cross  bill,  and  relief 
prayed  against  the  state.  The  cause  was 
submitted  on  the  pleadings  and  evidence, 
and  by  final  decree  the  injunction  perpetu- 
ated. Many  questions  have  been  argued  by 
appellant  which  require  no  more  than  a  pass- 
ing notice.  By  the  express  provision  of  the 
constitution  the  state'  cannot  be  made  a  de- 
fendant in  any  court  of  law  or  equity. 
Code,  p.  22,  {  15.  This  rule  is  as  applicable 
to  cross  bills  seeking  affirmative  relief 
against  the  state  as  to  original  bills.  The 
state  is  not  required  to  give  bond  or  secur- 
ity, or  cause  affidavit  to  be  made,  though  the 
same  might  be  required  if  the  suit  was  be- 
tween individuals;  and  the  written  direction 
of  the  governor  of  the  state  to  the  attorney 
of  record  is  a  sufficient  authority  for  bring- 
ing the  suit.    Id.  p.  573,  {  2573. 

The  legality  or  policy  of  the  statute  under 
which  John  H.  Caldwell  was  employed  by 

.  ^Oonst  art  1.  S  15. 


the  state  to  secure  lands  in  lieu  of  lost  school 
lands  cannot  be  questioned  by  respondent  in 
this  proceeding;  nor  are  mere  irregularities, 
if  any  exist.  In  th,e  proceedings. with  the  gen- 
eral government,  by  which  the  land  in  con- 
troversy was  certified  to  the  state  of  Ala- 
bama, available  to  respondent  The  bUI 
avers,  and  the  proof  shows,  that  the  tract 
of  land  In  controversy  was  selected,  and 
the  selection  approved,  and  the  list  duly 
certified  to.  Under  the  law,  until  canceled 
or  annulled,  this  was-  sufficient  to  vest  in 
the  state  whatever  of  right  and  title  the 
general  government  held  and  owned.  Bev. 
St  U.  S.  I  2449;  McCreery  v.  Haskell,  119  U. 
S.  327,  7  Sup.  Ct  176;  Wisconsin  Cent  B. 
Co.  V.  Price  Co.,  133  U.  S.  496,  10  Sup.  Ot 
341. 

The  vital  question  is  whether  the  state, 
by  virtue  of  the  selection  and  approval  and 
certified  list,  acquired  a  title  superior  to  that 
of  respondent.  To  determine  this  question 
It  becomes  necessary  to  inquire  into  the  right 
and  title  of  the  respondent  acquired  by  an 
alleged  homestead  entry,  and  whether  the 
same,  if  any  were  acquired,  were  subsequent- 
ly canceled  by  the  general  government  prior 
to  the  time  when  the  land  was  certified  to 
the  state.  We  do  not  doubt  the  power  ot 
the  interior  department  to  cancel  inchoate 
rights  acquired  by  homestead  entry  in  all 
proper  cases,  and  that  in  arriving  at  and 
declaring  its  conclusions  it  exercises  in  some 
respects  a  quasi  Judicial  power.  Its  Judg- 
ments are  not  conclusive  as  res  adjndicata 
upon  the  courts  of  the  country,  but  are  en- 
titled to  great  consideration.  Bailroad  Co. 
V.  Whitney,  132  U.  S.  357,  10  Sup.  Ot  112; 
Knight  V.  Association,  142  U.  S.  ITS,  12  Sap. 
Ct  258;  Lee  v.  Johnson,  116  U.  S.  48,  6  Sup. 
Ct  249.  We  are  of  opinion  that  the  conclu- 
sions of  the  land  department  upon  a  ques- 
tion before  it,  apparently  within  the  scope  of 
Its  authority,  are  prima  facie  oHxect,  and 
the  party  who  assails  their  correctness  must 
show  affirmatively  that  they  are  illegal  and 
unauthorized.  U.  &  v.  Steenerson,  1  C.  O. 
A  557,  SO  Fed.  604;  Aldrich  v.  Aldrlch,  87 
111.  32;  Lee  t.  Johnson,  116  U.  8.  48,  6  Sup. 
Ct  249;  Quinby  v.  Conlan,  104  U.  S.  420; 
Sted  V.  Befining  Co.,  106  U.  S.  447,  1  Sup. 
Ct  889. 

Without  determining  whether  the  facts 
averred  in  the  answer  of  Holmes,  if  sustain- 
ed by  the  proof,  present  a  case  in  which  the 
land  department  had  no  authority  to  cancel 
his  certificate.  It  is  very  clear  the  proof  ad- 
duced falls  far  short  of  sustaining  the  aver- 
ments of  the  answer.  It  is  not  averred  in 
the  answer  that  respondent  was  not  duly 
notified  to  appear  and  show  cause  why  his 
entry  should  not  be  canceled,  nor  that  he 
did  not  have  full  opportunity  to  appear  and 
contest  the  motion  to  annul  and  cancel  It; 
nor  is  any  reason  given.  If  he  did  not,  why 
he  failed  to  do  so.  Although  it  Is  averred 
in  the  answer  that  respondent  made  the 
necessary  permanent  Improvements  and  con< 
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ttnooiisly  resided  npon  the  land  from  tbe 
date  of  his  entry  (to  wit,  1881)  to  AprU,  1884, 
vben  the  same  was  commuted  from  a  home- 
stead entry  to  a  cash  entry,  and  the  pay- 
ment of  tbe  cash  entry,  there  Is  no  proof  In 
tbe  record  of  the  truth  of  these  averments, 
other  than  such  as  may  be  Inferred  from 
tbe  register's  and  receiver's  certificate  and 
receipt  The  government  had  not  issued  to 
him  a  patent  to  the  land;  and  while  tbe  cer- 
tificate and  receipt  may  have  entitled  him 
prima  facie  to  the  i>atent,  they  did  not  con- 
clude tbe  land  department  from  investigat- 
ing and  determining  the  truth  of  tbe  facts 
upon  which  tb.e  certificate  and  receipt  were 
issued,  and  tbe  bona  fides  of  his  homestead 
claim,  and,  if  found  fraudulent  or  untrue 
and  Insufilclent,  to  cancel  tbe  same.  The 
burden  resting  upon  tbe  respondent  in  these 
respects  has  not  been  met  or  overcome.  It 
is  contended  in  argument  that  there  is  no 
sufildent  proof  of  tbe  judgment  or  order  of 
cancellation.  Under  tbe  pleadings  we  do  not 
consider  this  an  open  question,  dependent 
npon  extraneous  proof. 

The  bill  charges  directly  that  bis  pre-emp- 
tion claim  was  canceled  by  tbe  proper  de- 
partment, and  contains  what  purports  to  be 
a  copy  of  a  letter  from  tbe  assistant  secre- 
tary to  Holmes,  Informing  him  of  the  order 
of  cancellation.  Tbe  answer  nowhere  de- 
nies that  the  order  of  cancellation  as  averred 
In  the  bill  was  made.  Its  response  to  this 
averment  is  "that,  if  any  such  cancellation 
was  made,  it  was  not  only  without  authority, 
but  upon  Inflnfflclent  proof;"  that  "bis  claim 
was  never  legally  canceled."  Tbe  answer 
does  not  call  for  proof  on  this  point  By 
tbe  terms  of  the  answer  the'  averment  is  ad- 
mitted, and  under  the  law,  as  we  nave  de- 
clared it,  tbe  respondent  assumed  the  bur- 
den of  showing  that  the  order  of  cancella- 
tion was  unauthorized  and  illegal.  In  this 
he  has  wholly  failed.  We  find  no  err<»',  and 
tl^e  decree  is  afilrmed. 


(100  Ala.  207) 

BALKUM  et  al.  v.  STRAUSS  et  al. 

(Supreme  Court  of  Alabama.     Nov.  29,  1803.) 

aABmsBUBKT— Bond  roK  Dissolution— CoN- 
arxnoTioN  or  Aor. 

Act  Feb.  12,  1891,  provides  that  the 
principal  defendant  may  "disBolve  a  garnish- 
ment and  have  tbe  same  dismisBed,"  on  filing  a 
bond  payable  to  plaintiff  for  the  payment  of 
any  judgment  rendered  against  the  garnishee, 
and  the  plaintlfr  may  have  judgment  on  soch 
bond  against  tbe  defendant  and  sureties. 
Hdd,  that  the  effect  of  the  bond  is  to  release 
the  garnishee's  debt  from  the  lien  created  by 
the  attachment,  and  to  dissolve  the  attachment 
pro  tanto;  that  no  judgment  can  be  rendered 
against  the  garnishee  after  the  attachment  is 
dissolved  as  to  him;  and  that  a  judgment  in 
fket  against  the  garnishee  is  not  necessary  be- 
fore plaintiff  can  "have  judgment  on  8U<^  bond 
against  the  defendant  and  sureties." 

Appeal  from  circuit  court,  Dale  county;  J. 
U.  Oarmlcbael,  Judga 


Action  by  Joseph  Strauss  and  others  against 
J.  A  Balkum.  Certain  persons  were  sum- 
moned as  garnishees,  and  defendant  filed  a 
bond,  whereupon  the  garnishment  proceed- 
ings were  dismissed.  From  a  Judgment 
against  defendant  and  bis  sureties  on  the 
bond,  they  appeal.    Afflimed. 

The  act  to  dissolve  garnishments  In  cases 
where  the  defendant  executes  a  bond  to 
plaintiff  was  approved  by  tbe  general  as- 
sembly of  Alabama,  February  12,  1891,  and 
was  in  tbe  following  language:  "Section  i. 
Be  it  enacted  by  tbe  general  assembly  of 
Alabama,  that  In  all  cases  where  garnish- 
ments are  issued,  when  suits  pending  a 
judgment  has  been  obtained,  tbe  defendant 
may  dissolve  such  garnishment  and  have 
the  same  dismissed,  upon  filing  in  tbe  clerk's 
office  of  the  court  where  suit  is  pending, 
or  judgment  was  obtained,  or  with  tbe  jus- 
tice of  the  peace  where  suit  is  pending 
OS  judgment  obtained,  in  such  court  a  bond 
with  sufficient  security, .  payable  to  the 
plaintiff  for  the  payment  of  tbe  amount 
of  such  judgment  as  may  be  rendered 
against  the  garnishee  in  such  proceedings, 
and  the  cost  therecm;  and  tbe  plaintiff  may 
have  judgment  on  such  bond  against  the  de- 
fendant and  sureties,  as  judgment  may  be  ob- 
tained against  sureties  upon  appeal  bonds." 
Tbe  appellees  instituted  an  attachment  suit 
against  J.  A  Balkum.  The  writ  of  at- 
tachment was  executed  by  serving  writs  of 
garnishments  on  several  insurance  com- 
panies. As  provided  by  tbe  act  of  tbe  gen- 
eral assembly  approved  February  12,  1891, 
the  defendant,  on  the  coming  in  of  tbe  an- 
swer of  tbe  garnishees,  executed  bond  con- 
ditioned -to  pay  such  judgment  as  may  be 
rendered  in  favor  of '  the  plaintiffs  against 
the  said  garnishees,  and  tbe  costs  tbereon. 
Upon  tbe  execution  of  this  bond  and  the 
approval  thereof,  the  clerk  of  the  court  dis- 
solved the  writ  of  garnishment  When  tbe 
case  was  called  for  trial,  tbe  defendant  not 
appearing,  a  judgment  by  default  was  ren- 
dered against  him,  and  It  further  appearing 
to  the  court  that  the  garnishees  were  U^ 
debted  to  the  defendant  in  a  sum  greater 
than  the  amount  claimed  by  the  plaintiffs, 
and  that  a  judgment  could  have  been  en- 
tered against  them  for  tbe  amount  claimed 
by  the  plaintiffs,  the  court  rendered  judg- 
ment against  the  defendant  and  his  sureties 
on  the  bond  given  in  order  to  have  the 
writ  of  garnishment  dissolved.  This  appeal 
is  from  this  judgment  and  the  rendition 
thereof  is  assigned  as  error. 

A  B.  Pace,  for  appellants.  Roberts  ft 
Martin,  for  appellees. 

STONE,  O.  J.  This  case  presents  for  our 
interpretation  the  act  "to  dissolve  garnish- 
ments in  cases  where  the  defendant  executes 
bond  to  plaintiff,"  approved  February  12, 
1891.  Sess.  Acts,  590.  After  the  attach- 
ment was  served  on  the  garnishees,  the  de- 
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fendant  Balkum,  together  with  others  as  his 
sureties,  executed  a  bond  made  payable  to 
plaintiffs,  and  In  proper  penalty  and  con- 
dition, which  was  approved  by  the  derk 
of  the  court  and  filed  In  his  office,  and 
which  bond  conforms  to  the  statute.  On 
approving  and  filing  this  bond,  the  clerk 
made  an  order  disserving  the  garnishments. 
Balkum  v.  Reeves,  13  South.  624,  was  de- 
cided at  the  last  term  of  this  court  The 
facts  In  that  case  were  Identical  with  those 
In  the  present  record,  and  the  question  was 
whether  the  circuit  court  erred  In  awarding 
Judgment  against  Balkum  and  his  sureties, 
after  first  rendering  judgment  against  Bal- 
kum In  the  principal  suit.  We  affirmed  the 
Judgment,  declaring  there  was  no  error  In 
the  record  of  which  appellants  could  com- 
plain. That  decision  Is  decisive  of  the  pres- 
ent appeal,  and  leads  to  the  aflSrmance  of 
the  Judgment  The  statute  is  somewhat 
awkwardly  framed.  It  Is,  however,  reme- 
dial in  its  character  and  purpose,  and  must 
be  liberally  construed.  Statutes  must  be  so 
construed,  if  possible,  as  to  give  effect  to 
every  clause,  and  not  to  place  one  portion 
in  antagonism  to  another.  Lehman  v.  Bob- 
Inson,  58  Ala.  219;  Ex  parte  Dunlap,  71 
Ala.  73.  If  we  adopt  the  construction  con- 
tended for  by  appellants,  we  are  led  to 
most  absurd  results.  The  purpose  and  ef- 
fect of  the  bond  in  such  cases  Is  to  release 
the  garnishee's  debt  from  the  lien  created 
by  the  service  of  the  writ  upon  him,  and  to 
dissolve  the  attachment  pro  tanto.  After 
this,  no  Judgment  can  be  rendered  against 
the  garnishee,  tor  the  attachment  is  dis- 
solved as  to  him.  The  effect  of  holding 
that  there  must  be  a  Judgment  in  fact  against 
the  garnishee  before  the  plaintiff  is  entitled 
to  "have  Judgment .  on  such  bond  against 
tbe  defendant  and  sureties"  would  be  to  de- 
clare that  under  no  circumstances  could  a 
Judgment  be  rendered  against  the  bonds- 
men. This  would  be  to  give  an  effect  to  one 
portion  of  the  statute  which  is  irreconcil- 
ably antagonistic  to  another,  and  thus  to 
deprive  the  plaintiff  of  all  remedy  on  the 
bond.  We  cannot  and  will  not  suppose  the 
legislature  intended  to  furnish  the  means  of 
depriving  plaintiffs  of  all  remedial  benefit 
the  law  had  secured  to  them  under  the  gar- 
nishment law.    Affirmed. 


OOO  Ala.  2U) 

ADAMS  V.  GREEN,  JnsUce  of  the  Peace,  (two 
cases.) 

(Supreme  Ck>nrt  of  Alabama.     Nov.  28,  1893.) 

CoirSTITDTIONAL  LAW—  IMPAIRING  OBLIGATION  Of 
CONTBAOTS— GaBNWHMBST  ACT  1893— VALIDITY. 

l.Act  Feb.  21,  1883,  (Acts  1892-83,  p. 
886,)  provides  that  any  party  desiring  to  sue 
out  process  of  garnishment  shall  make  affidavit 
that  the  debt  is  for  necessary  food  for  the  sup- 
port of  defendant  and  his  family,  or  for  house 
rent,  and  it  shall  be  unlawfnl  for  any  justice  of 
the  peace  to  issue  a  garnishment  on  anv  claim 
when  exemptions  have  not  been  waived  in  writ- 


ing, and  that  snch  waiver  shall  only  be  given 
for  such  necessary  food,  or  for  house  rent. 
Held  that,  so  far  as  such  act  relates  to  con- 
tracts waiving  exemptions  made  by  such  de- 
fendant before  it  took  effect,  it  is  in  conflict 
with  Const  art  4,  {  66,  prohibiting  any  law 
impairing  the  obligation  of  contracts. 

2.  Such  act  is  not  a  restraint  on  the  exer- 
cise of  the  constitutional  right  to  waive  exemp- 
tions, but  is  a  limitation  only  on  the  right  of 
garnishment  in  justices'  courts  to  cases  where 
defendant  has  waived  tils  exemptions,  and  the 
consideration  of  the.  con  tract  was  for  bread  and 
meat  or  house  rent,  and  is  valid  as  to  contracts 
made  after  It  took  effect 

Appeal  from  city  court  of  Annistoh;  James 
W.  Lapsley,  Judge. 

Two  petitions  by  James  O.  Adams  for  writs 
of  mandamus  to  compel  James  F.  Green,  as 
Justice  of  the  peace  of  Galhoun  county,  Ala., 
to  issue  a  writ  of  garnishment  in  each  of 
two  separate  actions,  wherein  said  Green,  as 
such  Justice,  rendered  Judgment  in  favor  of 
plaintiff  against  W.  H.  Baker.  From  a  Judg- 
ment in  each  case  denying  a  writ  of  manda- 
mus, petitioner  appeals.  Affirmed  as  to  one 
case,  and  reversed  as  to  the  other. 

These  appeals  bring  before  the  court  for 
consideration  the  act  of  the  general  assem- 
bly approved  February  21,  1893,  entitled  "Ah 
act  to  regulate  the  issue  of  garnishments  and 
the  proceedings  thereon  in  the  counties  of 
Jefferson,  Dallas,  Galhoun,  Escambia  and 
Glebume."  The  first  section  of  this  act, 
which  is  the  only  one  having  reference  to  the 
issue  in  hand,  is  in  the  following  language: 
"Section  1.  Be  It  enacted  by  the  general  as- 
sembly of  Alat>ama,  that  any  party  desiring 
to  sue  out  process  of  gamlsbment,  in  addi- 
tion to  the  affidavit  now  required  by  law, 
shall  make  affidavit  that  the  amount  sought 
to  be  made  is  for  necessary  bread  and  meat 
for  the  support  of  defendant  and  his  family, 
or  for  house  rent,  and  it  shall  be  unlawful 
for  any  Justice  of  the  peace  or  notary  public 
to  issue  a  garnishment  on  any  daim  when 
exemptions  have  not  been  waived  in  writing, 
and  that  such  waiver  shall  only  be  given  for 
necessary  bread  and  meat  for  support  of  de- 
fendant and  Ills  family,  or  for  house  rent; 
provided,  however,  the  provisions  of. this  act 
shall  not  apply  to  garnishment  for  poll  tax, 
or  other  tax."  Tliis  proceeding  was  com- 
menced in  Galhoun  county  before  a  notary 
public  and  ex  oSLdo  Justice  of  the  peace. 
In  the  case  numbered  32,  Jamea  O.  Adams, 
as  petitioner  to  the  judge  of  the  dty  court  of 
Annlston,  alleged  in  his  petition  that  one  W. 
H.  Baker  was  Indebted  to  him  In  the  sum  of 
$10,  evidenced  by  a  promissory  note  waiv- 
ing exemptions  as  to  personal  property, 
which  was  executed  in  Alabama  on  the  23d 
day  of  January,  1892,  and  made  payable  on 
demand;  that  on  June  1,  1893,  petitioner 
brought  his  suit  on  said  note  before  James 
F.  Green,  a  notary  public,  and  ex  officio  Jus- 
tice of  the  peace;  that  summons  and  com- 
plaint were  issued  thereon;  that  the  petition- 
er also  mad«  bond  and  affidavit  as  required 
by  statute  to  obtain  a  writ  of  garnishment 
against  Noble  Bros.  &  Go.,  and  filed  said  affi> 
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davit  and  bond  ■vrt.th  said  Creen;  that  the 
said  Creen  declined  and  refused  to  issue  said 
writ  of  garnishment.  Whereupon,  the  ■petl- 
tioner  prayed  that  a  writ  of  mandamus  be 
awarded,  requiring  the  said  Creen  to  issue 
the  writ  of  garnishment  against  the  gar- 
nishees named,  as  required  by  the  statute. 
For  answer  to  said  petition  the  said  Creen 
said  that  wliile  the  petitioner  filed  affidavit 
and  I)ond,  which  was  attached  to  the  peti- 
tion,' the  petitioner  did  not  make  and  file  an 
affidavit  required  by  the  act  of  the  general 
assembly  of  Alabama,  approved  Febmary 
21,  1893,  to  the  efTect  viz.  that  the  amount 
sought  to  be  recovered  was  for  necessary 
bread  and  meat  for  the  support  of  the  de- 
fendant and  his  family,  or  for  house  rent. 
Upon  this  answer,  as  shown,  the  judge  of  the 
city  court  refused  to  grant  the  writ  of  man- 
damus. Hence,  this  appeaL  The  facts  of 
the  second  case.  No.  S3,  are  substantially  the 
same,  with  the  exception  tliat  the  debt  which 
was  the  foundation  of  the  suit  by  said  Adams 
against  Baker  before  Creen  was  contracted 
on  May  25,  1893,  by  the  execution  of  a  prom- 
issory note  waiving  Iiis  right  of  exemptions, 
and  made  payable  one  day  after  date.  The 
allegations  of  the  complaint  were  substantial- 
ly the  same  as  those  contained  in  case  No.  82. 
'Pbe  said  James  F.  Creen  demurred  to  the 
petition  on  the  grounds  that  said  petition 
shows  on  its  face  that  petitioner  did  not 
make  the  affidavit  required  by  law  of  a  party 
desiring  to  sue  out  a  writ  of  garnishment, 
and  that  the  claim  sought  to  be  made  was 
for  necessary  bread  and  meat  for  the  sup- 
port of  the  defendant  and  his  family,  or  for 
house  rent  The  court  sustained  these  de- 
murrers, and  refused  petitioner's  application 
for  mandamus.   Hoice,  this  appeal 

Tboe.  W.  Coleman,  Jr.,  and  Caldwdl,  John- 
son &  Acker,  for  appellant  James  F.  Creen, 
in  pro.  per. 

HARALSON,  J.  We  have  before  us  the 
construction  of  the  act  of  the  general  assem- 
bly approved  February  21,  1893,  (Act»  1892- 
S3,  p.  886,)  entitled  "An  act  to  regulate  the 
Issue  of  garnishments  and  proceedings  there- 
in in  the  counties  of  Jefferson,  Dallas,  Cal- 
houn, Escambia  and  Cleburne." 

l.,It  may  be  properly  premised  that  every- 
where the  remedy  by  garnishment  Is  whoUy 
dependent  on  statutory  authorization,  and 
it  must  be  pursued,  if  at  all,  under  statutory 
regnisites.  The  legislature  may  allow  the 
remedy,  within  constitutional  limitations,  in 
the  circuit  and  city  or  chancery  courts,  or  in 
either,  and  not  In  the  justices'  courts,  or 
vice  versa,  and  for  different  amounts,  and 
<m  different  conditions  and  limitations  In  the 
one  and  the  other,  or  it  may  withhold  the 
remedy  altogether  from  any  court;  and  no 
judicial  complaint  can  be  made  against  a 
statute  because  of  the  conferring  or  with- 
holding the  remedy,  or  for  its  limitations 
and   restrictions  If  conferred.  8  Amer.   St 


Bng.  Snc.  Law,  1094;  Wap.  Attachm.  24, 
321;  Henderson  v.  Insurance  Co.,  72  Ala.  32; 
Heyward  v.  Manufacturing  Co.,  (Ala.)  11 
South.  837. 

2.  As  to  suits  In  justices'  courts,  the  act 
Is  general,  where  the  plalntlfT  desfares  to 
sue  out  process  of  garnishment  whether  the 
contract  on  which  the  suit  is  based  was  en- 
tered into  before  or  after  the  passage  of 
the  act,  and  It  curtails  the  right  by  gamisb- 
ment  in  those  courts,  to  cases  where  the 
contracts  sued  on  have  for  their  consid^a- 
tlon  bread  and  meat— whatever  those  words 
Include— for  the  support  of  the  defendant  and 
his  family,  or  for  house  rent  mie  remedy, 
therefore,  in  such  courts,  as  for  all  contracts 
entered  Into  before  the  act  went  into  effect, 
wlticb  were  not  based  on  bread  and  meat  tar 
the  support  of  the  defendant  and  his  family, 
or  for  bovtae  rent  Is  destroyed  altogether, 
and  for  such  of  them  as  did  have  such  con- 
siderations the  remedy  is  changed  and  im- 
paired. The  decisions  of  this  court  hereto- 
fore rendered,  and  those  of  the  United  States 
supreme  court,  referred  to  in  those  decisions, 
leave  no  escape  from  the  conclusion  tliat  this 
act  as  for  all  contracts  entered  into  before 
it  took  effect,  by  Its  terms,  violates  in  the 
most  palpable  manner  section  66,  art  4, 
of  our  constitution,  which  provides  that 
"there  can  be  no  law  of  this  state  Impairing 
the  obligation  of  contracts  by  destroying  or 
imimiring  the  remedy  for  their  enforcement," 
and  la  therefore  void.  Edwards  v.  William- 
son, 70  Ala.  145;  Osbom  v.  Wall-Paper  Co., 
(Ala.)  13  South.  777. 

8.  The  latter  part  of  section  1  of  said 
act  provides:  "And  it  shall  be  unlawful  for 
any  justice  of  the  peace,  or  notary  public, 
to  Issue  a  garnishment  on  any  claim  when 
exemptions  have  not  been  waived  in  writing, 
and  that  such  waiver  shall  only  be  given  for 
necessary  bread  and  meat  for  support  of 
defendant  and  his  family,  oe  for  house  rent" 
This  danse  cannot  be  fairly  construed,  as  It 
has  been  suggested  It  may  be,  as  a  restraint 
upon  the  exercise  of  the  right  to  waive  one's 
exemptions,  secured  by  the  constitution;  but 
It  was  intended,  and  must  be  held,  as  a 
limitation  only  on  the  right  of  garnishment 
In  justices'  courts  to  cases  where  the  de- 
fendant has  waived  his  exemptions,  aind  the 
consideration  of  the  contract  was  bread  and 
meat  or  house  rent 

In  case  No.  33  the  contract  sued  on  was 
a  note  for  three  dollars  dated  May  25,  1893, 
payable  by  defendant  one  day  after  date, 
which  included  a  waiver  of  exemptions. 
Garnishment  was  sought  to  be  sued  out 
against  a  debtor  of  defendant  in  aid  of  the 
action  against  him.  The  petitioner,  plaintiff 
in  the  justice's  court,  failed  to  comply  with 
the  provisions  of  said  act  in  instituting  his 
garnishment  proceeding,  and  the  justice  prop- 
erly refused  to  issue  it  Mandamus  was 
rightly  denied  by  the  judge  of  the  city  court 
Mandamus  denied. 

In  cose  No.  32  the  cajise  of  action  was  a 
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note  for  |10,  payable  to  plaintiff  by  defend- 
imt  on  demand,  dated  23d  Janoary,  1893, 
wblcb  note  contains  a  waiver  of  exemptions 
as  to  personal  property.  As  In  the  other 
case,  gamlsliment  was  songht  in  aid  of  the 
suit  against  defendant,  and  It  is  not  dis- 
puted that  the  requirements  of  the  general 
law  on  the  subject  to  procure  a  writ  of  gar- 
nishment were  complied  with,  but  the  Jus- 
tice refused  to  grant  it  Under  our  ruling, 
the  requirements  of  the  act  in  question  did 
not  apply  in  this  case,  and  the  Justice  should 
have  issued  the  writ.  We  do  not  deem  it 
advisable  or  proper  to  consider  questions 
urged  on  us  In  briefa  of  comisel,  which  may 
arise  under  this  law,  but  do  not  arise  in 
these  cases.    Mandamus  awarded. 


aoo  Ala.  224) 

AliABAMA  G.  S.  R.  CO.  t.  EICHOPBR. 
(Supreme  Court  of  Alabama.     Not.  28,  1893.) 

AOnON  ^OAINBT  CaBBIBB  —  NOSDBLITBBT  OF 

Goods— BviDEKOB— Limitations. 

1.  The  rijfht  of  action  for  the  breach  by  a 
common  earner  of  a  contract  to  deliver  goods 
is,  nnder  Code,  {  2615,  not  barred  for  six  years. 

2.  There  was  evidence  that  goods  shipped 
to  New  York  over  defendant  railroad  arrived 
there  within  two  weelcs,  and  were  properly 
stored  there  for  three  years,  ready  for  delivery, 
and  that  the  consignee  did  not  appear  to  receive 
them;  Uiat  the  connecting  carrier  unsuccessful- 
ly tried  to  find  the  consignee;  and  that  finally 
tne  property  was  sold  for  charges.  There  was, 
on  tne  other  hand,  evidence  that  the  goods  did 
not  reach  New  York  within  six  weeks,  that 
defendant's  agent  was  unable  to  trace  them 
five  months  after  their  shipment,  and  that  re- 
peated inquiries  were  made  for  the  goods  at 
the  connecting  carrier's  depots  in  New  York 
within  two  m(Htths  after  the  shipment.  De- 
fendant had  agreed  to  deliver  the  goods  in  New 
York.  Held,  that  the  question  of  nondelivery 
was  for  the  jury. 

Appeal  from  drcnit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  O.  Bicbofer  against  the  Alabama 
Great  Southern  Railroad  Company  to  recover 
for  Its  failure  to  deliver  certain  goods  In  New 
York.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  complaint  was  in  compliance  with  form 
No.  15,  p.  783,  of  the  Code  of  1886.  Said 
goods  were  shipped  July  19,  1888,  and  the 
present  suit  was  commenced  November  12, 
1891.  Tlie  defendant  issued  a  through  bill  of 
lading  to  the  plaintiff;  did  not  limit  Its  lia- 
bility ovar  its  own  road,  but  agreed  to  de- 
liver the  goods  mentioned  in  said  bill  of  lad- 
ing in  the  dty  of  New  York.  The  defendant 
pleaded  the  general  Issue  by  Its  first  and  sec- 
ond pleas,  and  by  the  third  plea  the  stat- 
nte  of  limitationB  of  one  year.  The  defend- 
ant demurred  to  the  third  plea  on  the  ground 
that  It  presented  no  defense  to  this  action. 
The  court  sustained  this  demurrer,  and  the 
defendant  accepted.  The  evidence  In  behalf 
of  the  plaintiff  and  the  defendant  Is  suffi- 
ciently shown  in  the  opinion.  Upon  the  Intro- 
duction of  all  the  evidence  the  defendant  re- 
quested the  court  to  give  the  general  affirma- 


tive charge  In  its  behalf,  and  duly  ezcqjtted 
to  the  refusal  to  give  said  charge.  Upon  the 
return  of  the  verdict  for  the  plaintiff,  and 
the  renditicm  of  Judgment  thereon,  the  de- 
fendant moved  for  a  new  trial  <m  the  grounds 
that  the  verdict  of  the  Jury  was  contrary  to 
the  evidence;  that  It  was  contrary  to  the 
charge  of  the  court,  and  contrary  to  the 
law  of  the  case;  that  the  verdict  was  contra- 
ry to  law  because  the  suit  was  for  the  failure 
to  deliver  the  goods  in  New  YcM-k,  not  for  a 
delay  in  delivery;  and  that  the  evidence 
showed  that  the  goods  were  delivered  In  New 
York,  and  on  the  ground  that  the  court  re- 
fused to  give  the  general  charge  requested 
by  the  defendant  The  court  overruled  this 
motion,  and  the  defendant  duly  excepted. 
The  defendant  now  appeals,  and  assigns  as 
error  the  sustaining  of  the  demurrer  to  the 
third  plea,  the  court's  refusal  to  give  the  gen- 
eral charge  in  favor  ot  the  defendant  the 
court's  overruling  the  defendant's  motion  for 
a  new  trial,  and  its  refusal  to  grant  a  new 
trial 

A.  G.  Smith,  for  appellant  Richard  H. 
Fries,  for  appellee. 

McGLELLAN,  J.  This  Is  an  action  ex  con- 
tractu for  the  nondelivery  of  goods  by  a  com- 
mon carrier  In  violation  of  the  contract  of 
carriage.  It  was  well  brought  within  six 
years,  under  section  2615  of  the  Code,  and 
the  demurrer  to  defendant's  plea  of  the  statp 
ute  of  limitationB  of  one  year  (Code,  S  2810) 
was  properly  sustained.  The  shipment  was 
made  ovw  defendant's  line  at  Birmingham, 
Ala.,  to  New  York,  on  JtUy  19, 188&  Defend- 
ant's evidence  goes  to  show  that  the  goods 
arrived  at  the  depot  of  the  Pennsylvania 
Railway  in  New  York  on  August  11,  1888, 
and  thence  on,  for  three  years,  were  properly 
Stored  there  ready  for  delivery  to  the  con- 
signee, but  that  the  consignee  did  not  appear 
to  receive  them;  that  reasonable  efforts  were 
made  on  the  part  of  the  delivering  carrier 
to  find  the  consignee,  but  without  success; 
and  that  finally,  on  Octoba-  6, 1891,  the  prop- 
erty was  sent  to  Philadelphia  to  be  sold  for 
freight  charges,  etc.  There  was,  on  the  other 
hand,  evidence  from  which  the  Jury  might 
have  inferred  that  the  goods  were  not  re- 
ceived and  stored  In  New  York  <m  August 
11,  1888,  or  for  months  after  that  time.  It 
was  shown,  for  example,  that  the  dtf endanfa 
agent  In  Birmingham,  though  making  repeat- 
ed efforts  to  trace  and  find  the  property,  had 
not  done  so  on  the  15th  December,  1888,  near- 
ly five  months  after  the  shipment  and  it  la 
hardly  reasonable  to  suppose  that  his  efforts 
to  this  end  would,  for  so  long,  have  been 
abortive,  had  the  goods  really  been  In  the 
connecting  carrier's  depot  at  the  point  ot 
final  delivery.  There  was  testimony,  too,  that 
inquiries  for  the  goods  during  September  and 
October,  1888,  were  made  by  or  on  in  behalf  of 
the  consignee  at  all  of  the  delivering  car- 
rier's depots  In  New  York  city,  or  at  least  at 
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all  of  its  depots  along  North  rlrer,  where  the 
depot  In  which  defendant's  witnesses  say  the 
consignment  was  received  and  stored  was 
situated.  This  evidence  upon  either  hand 
presented,  as  an  issue  of  fact  to  be  deter- 
mined  by  the  Jury,  the  inquiry  whether  the 
goods  were  ever  received  at  the  New  York 
depots  of  the  delivering  carrier  at  all  or  not, 
or  at  least  whether  they  were  so  received 
within  any  reasonable  time  after  their  ship- 
ment from  Birmingham;  and  If  the  Jury  had 
found  that  they  did  not  reach  New  York  at 
all,  or  not  till  the  lapse  of  from  two  to  five 
months  after  the  shipment,  aa  they  h&d  a 
right  to  find,  the  nondelivery  averred  in  the 
complaint  would  have  been  established,  and 
plaintUTs  caae  made  out  The  existence  of 
this  right  on  the  part  of  the  Jury,  of  course, 
demonstrates  the  propriety  of  the  trial  court's 
refusal  to  give  the  afOrmative  charge  for  the 
defendant.  And  we  are  not  prepared  to  say 
that  the  verdict  of  the  Jury,  Ik  line  with 
the  tendencies  of  plaintiffs  evidence,  was  so 
clearly  against  the  weight  of  the  whole  evi- 
dence, or  BO  lacking  In  the  support  of  evi- 
dence, as  to  have  Justified  the  court  below  In 
granting  a  new  trial.  The  Judgment  of  the 
circuit  court  is  afSLrmed. 


<«  Uu  Ann.  1349) 

8TATB  «K  TtL  MABX  t.  JUDOB  OF  THIRD  ! 

Jin>ICIAL  DISTRICT  COUET  FOR         i 

PARISH  OF  UNION.  (No.  11322.)  J 

(Sntireme  Court  of  Lonlslana.     Nov.  20,  1883.)  i 

ISBOLVENCT— VACATme  Ba8FiT>— Vkncb.  ! 

In  case  a  party  makes  application  for  s 
respite  in  the  court  of  one  parisn,  and,  sabse- 
qaently  to  same  being  granted,  he  i>ermaDently 
changes  hia  domicile  to  another  parish,  11  is 
competent  for  a  creditor,  complaining  of  his 
failure  to  comply  with  the  award,  to  proceed 
by  rule  taken  m  the  court  of  first  instance  to 
compel  him  to  make  a  surrender  under  the  in- 
solvent law.  Act  134  of  1888,  amending  Rev. 
Civil  Code,  art  3093,  is  ample  warrant  for  thus 
proceeding. 

(Syllabus  by  the  Court.) 

Original  application  In  the  name  of  the 
state  at  the  relation  of  Jacob  Marx  for  writ 
of  prohibition  to  the  Judge  of  the  third 
Judicial  district  court  for  the  parish  of 
Union.    Denied.  , 

Dawkins  &  Dawkins  and  Lazarus,  Moore 
&  Lemle,  for  relator.  Everett  &  Thomas,  for 
respondent 

WATEINS,  J.  Relator  alleges  that  about 
the  1st  of  April,  1892,  whUe  he  was  doml- 
cUed  in  the  parish  of  Union,  he  filed  a  peti- 
tion in  the  respondent's  court,  petitioning  his 
creditors  for  respite,  and  that  same  was  sub- 
sequentiy  granted.  That  subsequently  he 
permanentiy  removed  from  the  parish  of 
Union  to  the  i>ar!sh  of  Ouachita,  and  there 
established  his  permanent  domicile,  to  whldi 
be  had  intermediately  removed  his  property 
and  effects.  That  on  the  23d  of  August, 
1893,— subsequent  to  the  relator's  change  of 


domicile,— one  of  his  creditors  appeared,  and 
filed  an  opposition  in  the  original  respite  pro- 
ceedings, alleging  the  relator's  default  and 
failure  to  make  the  first  payment  contem- 
plated, and  pr.ayed  a  rule  and  Judgment 
condemning  him  to  make  a  surrender  under 
the  insolvent  laws  of  the  state.  That 
he  appeared  and  excepted  to  the  Jurisdiction 
of  the  court  vatione  personae,  because  of 
his  domicile  being  in  the  parish  of  Ouachita; 
and  same  was' by  the  court  overruled,  and 
the  writ  and  relief  applied  for.  The  re- 
spondent Judge  concedes  the  facts  to  be  as 
stated,  but  denies  their  sufficiency  to  Jus- 
tify the  maintenance  of  the  writ  Relator's 
proceedings  were  predicated  upon  the  pro- 
visions of  section  1  of  Act  134  of  1888, 
amending  Rev.  Civil  Code,  art  3093,  wliich 
are  as  follows,  viz.:  "And  if  any  debtor 
having  obtained  a  respite  shall  foil  or  neg- 
lect to  furnish,  when  required  by  order  of 
court,  the  security  herein  provided  for 
*  *  *  or  shall  fail,  or  neglect  to  make 
payment  to  his  respective  creditors,  acoord- 
Uxg  to  the  terms  of  said  respite,  any  creditor 
thereby  interested  may  proceed  summarily 
against  such  debtor  by  rule,  taken  in  the 
respite  proceedings,  to  show  cause  why  the 
Judgment  decreeing  such  respite  should  not 
be  vacated  and  annulled,  and  why  the  debt- 
or should  not,  forthwith,  make  a  cessioh 
of  his  property  to  his  credltOTs."  The  pre- 
cepts of  that  statute  have  been  closely  fol- 
lowed, and  there  has  been  suggested  no  un- 
constitutionality of  the  law,  which  is  purely 
remedial  in  character.  It  is  a  well-setUed 
precept  of  Jurisprudence,  as  It  is  a  w^- 
recognized  principle  of  law,  that  Judicial  pro- 
ceedings once  regularly  inaugurated  cannot 
be  annihilated  by  any  act  of  the  parties  to 
Judgments  and  decrees  therein  rendered. 
On  this  question  the  principles  announced 
and  the  authorities  collated  In  Heirs  of  Mc- 
Gehee  v.  McGehee,  41  La.  Ann.  657,  6  South. 
253,  are  quite  instructive.  There  is  no  rea- 
son to  doubt  the  force  or  applicability  of 
the  legislative  act  authorizing  the  creditors* 
rule  to  be  taken  in  the  original  probate  pro- 
ceedings, irrespective  of  the  domicile  of  the 
relator  in  a  different  parish,  acquired  subse- 
quent to  their  institution;  and  therefore  the 
prayer  of  the  relator  should  be  refused,  and  it 
is  ordered  and  decreed  that  the  restraining 
order  herein  panted  be  set  aside,  and  a 
writ  of  prohibition  be  refused,  at  the  re- 
lator's cost 


(4S  La.  Ann.  1296) 
WILLIAMS  et  al.   v.  JUDGE  OF  EIGHT- 
EENTH JUDICIAL  DISTRICT  COURT 
FOR  LA  FOURCHB  PARISH. 
(No.  11,318.) 

(Supreme  Court  of  Louisiana.     Nov.  20,  1803.) 

Condemnation  Fhockbdinos  —  Pbovinob  of 
Court — Tbial  in  Vacation— Cbrtiobaki. 
1.  Private  inroperty  cannot  be  taken  unless 
for  purposes  of  public  utility.    Wtiat  constitutes 
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pnbllc  ntflit7  and  public  purposes  b  for  th« 
courts  to  determine. 

2.  Under  Act  No.  132  of  1890,  expropria- 
tion suits  may  be  tried  in  vacation. 

3.  Where  the  proceedings  are  not  void  on 
their  face,  and  show  no  arbitrary  action  on  the 
part  of  the  respondent  judge,  the  Writ  of  cer- 
tiorari will  be  refused. 

(SyUabus  hj  the  Court) 

Original  application  by  0.  O.  WilUams  and 
otIiM«  for  writs  of  certiorari  and  prohibition 
to  tlie  judge  of  the  eighteenth  judicial  district 
court  for  La  Fourche  parish.    Denied. 

Clay  Knobloch  &  Son  and  W.  P.  Martin, 
for  relators.  Beattie  &  Seattle,  for  respond- 
ent 

PARIiANGB,  3.  Relaton  allege  that  seven 
BOita  for  the  expropriation  of  lands  belonging 
to  them  have  been  brought  against  them  by 
the  Laurd  Valley  &  Rousseau  Station  Rail- 
road Company,  "a  pretended  corporation, 
claiming  to  hare  been  organized  nnder  the 
laws  of  this  state  for  public  piuiMses,  to  wit, 
to  carry  freight  and  passengers  Itom  the 
Laurel  Vltlley  plantation,  in  La  Fourche  par- 
ish, to  and  from  Rousseau  station,  a  flag  sta- 
tion on  tie  Southern  Pacific  Railroad;"  that 
the  district  judge  indorsed-  on  each  petition 
an  order  allowing  the  same  to  be  filed,  and 
directing  the  clerk  of  court  to  give  notice, 
according  to  law,  to  the  owners  of  the  limds 
described  in  the  petitliHi;  that  a  copy  of  said 
order  was  served  on  each  of  said  relators, 
and  that,  if  any  otlier  order  exists,  the  same 
has  not  been  served  on  relators;  that  cita- 
ttouB  were  served  on  them  to  appear  at 
chambers  in  the  town  of  Thibodieaux  on  a 
spedfled  day,  said  citations  stating  that  the 
cases  wwe  to  be  tried  then  and  there  before 
a  jury,  but  that  no  hour  was  fixed  in  said 
citations,  nor  was  any  order  of  oom't  served 
upon  relators  showing  that  tiie  trial  of  the 
cases  bad  been  fixed  for  said  day,  and  was 
to  be  had  at  chambers,  and  that  the  cases 
were  to  be  tried  by  a  jury;  that  on  the  day 
spedfled  relators  appeared  before  the  court 
at  chambers  simply  to  accept  and  protest 
that  the  plaintiff  in  said  suits  Is  not  a  cor- 
poration organized  for  public  purposes,  but  is 
a  combination  of  individuals,  whose  sole  ob- 
ject Is  to  foster  the  private  «idB  of  two  cer- 
tain persons  named,  who  own  jointly  two 
sugar  plantations  in  Lafourche  parish,  about 
five  miles  distant  from  one  another,  and 
who  wish  to  transport  the  sugar  cane  grown 
<m  one  of  the  plantations  to  the  refinery  situ- 
ated on  the  other;  Uiat  relators  protested 
against  the  trial  out  of  regular  term  time  of 
the  issue  raised  by  them,  and  claimed  the 
right  to  issue  commissions  to  take  the  tes- 
timony of  witnesses  residing  out  of  the  par- 
ish, f<^  the  purpose  of  proving  relators'  con- 
tention; that  the  district  judge  overruled  the 
protest,  refused  to  allow  tiie  commissions  to 
issue,  and  insisted  on  proceeding  at  chambers 
to  the  trial  of  said  exception  and  of  the  mer- 
its of  said  causes.  Relators  pray  for  writs 
Of  certiorari  and  prohibition,  and  that  all  said 


proceedings  at  chamb»s  be  set  aside.  The 
district  judge  answers  that  said  suits  were 
filed  in  court  on  June  15,  1893,  after  he  had 
indorsed  on  the  petitions  therein  an  order 
directing  the  clerk  of  court  to  file  the  same, 
and  to  give  notice  to  the  owners  of  the  diffet^ 
ent  parcels  of  land;  that  on  July  7,  1893,  tin- 
der section  1480,  Rev.  St,  at  the  courthouse^ 
in  the  room  appropriated  to  the  regular  ses- 
sions of  the  cotirt  the  causes  came  up  for 
trial  in  chambers,  the  court  not  then  being  in 
term  time;  that  relators  excepted  tliat  the 
plaintiff  in  the  snlts  was  not  a  public  cor- 
poration, but  a  private  enterprise,  and  that 
relators  were  entitled  to  a  delay,  to  take  oat 
oommisBlons  to  prove  this  fact,  and  tltat  the 
issue  could  not  be  tried  at  chambers;  that, 
after  argument  respondent  mled  that  the 
issue  could  be  tried  at  chambers;  that  be 
refused  the  delay  asked  for,  because  the 
facts  deslr^  to  be  proved  by  nonresident 
witnesses  could  be  as  easily  and  as  con- 
veniently proved  by  witnesses  residing  in 
the  parish;  but  be  granted  time  to  procure 
the  attendance  of  the  latter.  The  railroad 
company  answers  that  it  is  a  oorpw^tion  duly 
established  under  the  law  at  the  state.  It 
declares  Its^  to  be  a  common  carrier,  and 
its  nxulbed  a  public  highway,  imder  artidee 
243  and  244  of  the  constitution.  It  avers  that 
it  was  lawfully  proceeding  to  expropriate  the 
lands  of  different  persons  to  obtain  its  need- 
ed right  of  way;  that  the  chMrge  that  it  la 
a  private  concern  is  untrue,  as  will  be  oon- 
dualvdy  proved  on  the  trial  oC  the  suits; 
that  it  has  so  far  been  unable  to  introduce 
its  evidence  on  the  issae  raised;  that  the 
matter  was  being  heard  on  relators'  excep- 
tions, when  relators,  who  bad  not  concluded 
their  own  testimony,  by  application  to  this 
court  for  writs  of  certiorari  and  prohibition, 
prevented  the  respondent  corporation  l^om 
making  any  pmot;  that  all  of  said  suits  are 
appealable  to  this  court;  that  the  capital 
stock  of  said  corporatlcKi  amounts  to  $15,000, 
and  that  all  of  Its  rights  will  be  destroyed 
imless  it  can  expropriate  the  lands  between 
its  termini;  that  the  issuance  of  the  orders 
from  this  court  has  damaged  said  corpora- 
tion in  the  sum  of  |2,600,  which  it  prays  may 
^e  awarded  to  it,  tf  It  Is  within  the  power 
of  this  court  to  do  so.  The  president  of  said 
corporation  has  filed  a  sworn  statement  in 
this  court  that  the  Interest  of  the  corporatioii 
in  each  of  said  suits  amounts  to  $15,000,  the 
full  value  of  its  stock. 

The  property  of  the  citizen  cannot  be  tak- 
en from  him  "unless  for  purposes  of  public 
utiUty."  "Private  property  shall  not  be  tak- 
en nor  damaged  for  public  purposes  without 
just  and  adequate  compensation  being  first 
made."  Const  arts.  165,  156;  Civil  Code, 
arts.  497,  2S26,  et  seq.  Article  11  of  the  con- 
stitution declares  that  "all  courts  shall  be 
open  and  every  person  for  injury  done  lilm 
In  his  rights,  lands,  goods,  person  and  repu- 
tation, shall  have  adequate  remedy  by  due 
process  of  law  and  justice  administered  with- 
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out  denial  or  usreasonalde  delay."  In  the 
case  of  Railway  Ck>.  y.  Gay,  82  La.  Ann.  474, 
this  court  said:  "To  entitle  the  public  to 
take  private  property,  two  things  are  neces- 
sary: First,  the  interest  of  the  public  must 
require  It;  and.  second,  adequate  compen- 
satlon  must  be  made."  Relators  hare  the 
undeniable  right  to  contest  in  the  courts 
with  the  railroad  company  the  qaestlou 
whether  its  purpose  Is  one  of  public  utility, 
and  whether  the  use  to  which  it  seeks  to 
put  relators'  property  is  a  public  use.  What 
constitutes  public  utility  and  public  purposes 
Is  for  the  courts  to  determine.  Lecoul  v. 
Police  Jury,  20  La.  Ann.  806;  Lewis,  Rva. 
Dom.  i  148.  "Where,  under  a  general  rail- 
road law,  a  road  Is  built  for  private  use, 
Its  operation  may  be  enjoined  at  the  suit  of 
an  individual,  or  the  franchise  annulled  at 
the  suit  of  the  people."  Id.  {  170.  But  it 
does  not  follow  that  relators  are  entitled  to 
the  relief  they  ask.  Since  the  decision  of 
this  court  In  the  case  of  Baltimore  &  O. 
TeL  Co.  v.  Louisiana  W.  R.  Co.,  89  La.  Ann. 
660,  2  South.  67,  in  which  it  was  held  chat 
suits  tor  the  ezpropriatioD  of  property  could 
not  be  tried  at  chambers.  Act  132  of  1890 
has  been  passed,  providing  that  whenever 
any  proceeding  is  Instituted  under  sections 
1479-1481  of  the  Revised  Statutes  for  the 
expropriation  of  lands  for  public  purposes, 
the  suit  may  be  tried  in  vacation.  Relators 
contend  that  Act  No.  132  of  1890  does  not 
apply  to  the  suits  brought  against  them, 
because  they  are  suits  to  expropriate  their 
lands  fbr  private  purposes;  but  this  C0B« 
toition  is  'without  fcH'ce.  The  suits,  whether 
well  foimded  or  not,  are  within  the  descrip- 
tion of  the  suits  which  the  act  makes  triable 
in  vacation,  and  the  district  Judge  had  the 
right  to  try  them  at  chambere,  as  also  the 
issue  raised  by  relators.  This  court  has  hdd 
tbat  It  would  not  Issue  the  writ  of  certiorari 
unless  the  proceedings  are  void  on  their  face. 
The  proceedings  in  this  matter  are  not  void. 
There  Is  no  arbitrary  action  hen  which 
oititles  relators  to  the  writ  The  Jurisdic- 
tion of  the  district  court  is  clear,  and  the 
writ  of  prohibition  does  not  lie. 

We  have  no  occasion,  in  these  proceedings, 
to  review  the  refusal  of  the  district  Judge 
to  allow  the  commissions  to  Issue  to  take 
the  testimony  of  nonresident  witnesses,  or 
the  correctness  of  his  rulings  during  the 
bearing  of  the  issue  raised  by  relators,  to 
which  rulings  they  reserved  UUs  of  excep- 
tions. Such  an  inquiry  would  pertain  to  a  court 
In  the  exercise  of  its  appellate  powers.  The 
district  Judge  gave  relators  timely  notice  of 
tha  proceedings.  It  was  fully  effectual  in 
causing  relators  to  appear  in  ample  time  to 
make  any  defense  they  might  have.  Re- 
lators' cotmsel  state  in  their  brief  that  they 
convinced  the  district  Judge  that  the  issue 
raised  was  a  Judicial  question.  The  district 
fudge  ruled,  however,  that  the  issue  was 
triable  at  chambers,  and  proceeded  to  try 
the  sama    While  be  refused  the  delay  for 


the  Issuance  of  the  commlsslooa,  be  granted 
time  to  relators  to  summon  their  witnesses. 
These  were  heard  during  two  days,  and  un- 
til the  proceedings  were  arrested  by  the  <m> 
der  of  this  court  Relators  seem  to  have  In- 
tOTupted  the  hearing  of  their  own  evidence. 
The  railroad  company  has  not  yet  had  an 
importunity  to  produce  evidence.  It  may  be 
tbat  relators  wiU  succeed  in  maintaining 
tbeir  position  before  the  district  Judge. 
Three  of  the  cases  are  conceded  by  relators 
to  be  appealable  to  the  court  of  appeals. 
The  railroad  company  urges  that  all  the 
cases  are  appealable  to  this  court,  and  that 
any  error  la  them  can  be  remedied  here  on 
appeal  However  this  may  be,  it  Is  dear 
that  relators  are  not  entitled  to  the  writs. 
Application  dismissed  at  rdators'  coats. 


(45  La.  Ann.  1S2S) 
STATB  ex  rel.  SUTOLIFFB  v.  MONROE, 
Judge.     (No.  11,817.) 
(Supreme  (Tourt  of  Louisiana.     Nov.  20,  1803.) 

CbKTIOBABI— RSMEDT   BT  APPBAL  — FoUTBOOMIMa 

Bond. 

1.  The  remedy  is  by  appeal,  and  not  by  cer- 
tiorari and  prohibition. 

2.  If  the  plaintiff  does  not  choose  to  far- 
niah  a  bond  of  release  after  10  days  have 
elapsed  subsequent  to  the  sequestration  of  the 
property,  the  defendant  is  not  precluded  from 
the  right  to  bond. 

3.  The  right  to  t>ond  property  sequestered 
is  not  suspended  by  a  sns^ensive  appeal  from 
a  Judgment  in  whidi  that  right  is  not  involved. 

'  (Syllabus  by  the  Court.) 

Original  application  In  the  name  of  the 
state  at  the  relatiou  of  William  W.  SutclUCe 
for  writs  of  certiorari  and  prohibition  to 
Francis  A.  Monroe,  Judge  of  the  civil  district 
court  for  the  parish  of  Orleans,  and  others. 
Denied. 

Glrault  Farrar,  Heniy  J.  De  Lesdemier,  Jo- 
seph Brewer,  and  Horace  L.  Dufour,  for  re. 
later.    Carroll  &  Carroll,  for  respondent 

BRBAUX,  J.  The  testamentary  executors 
and  forced  heirs  of  the  late  William  Stuart 
are  plaintiffs  in  a  case  against  William  W. 
Sutcllffe  et  aL,  in  which  they  sued  for  and 
obtained  a  sequestration  of  a  certain  policy 
of  insurance.  No.  060,  Issued  by  the  Mutual 
Life  Insurance  Company  of  New  York.  The 
case  was  tried,  and  a  final  Judgment  was  ren- 
dered by  the  respondent  Judge,  which  was 
signed  on  the  9th  day  of  March,  1898,  award- 
ing to  the  defendants,  Sutcllffe  et  at,  the  sum 
of  |6,0(X),  with  intwest  at  6  per  cent  there- 
on, from  the  proceeds  of  the  sequestered  poli- 
cy. On  the  17th  day  of  March,  1893,  the 
plalntlffa  in  that  case  took  a  suspensive  ap- 
peal to  this  court,  which  Is  now  pending  for 
decision.  On  the  20th  of  June,  1893,  the  defend- 
ant Sutcllffe  applied  to  bond  the  property  se- 
questered, to  which  the  defendant  In  rule  ob* 
^ted  on  the  ground  that  a  suspensive  ap- 
peal in  effect  limits  the  Jurisdiction  of  the 
court  a  qua  to  tests  of  solvency  of  the  surety. 
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or  to  the  snfflclencr  of  the  appeal  bond;  that 
an  order  to  bond  sequestered  property,  after 
final  Judgment  ha«  been  rendered,  and  a  aus- 
pensive  appeal  therefrom  perfected,  to  ul- 
tra the  authority  of  the  court  a  qua;  that  the 
defendant  has  only  10  days  within  which  be 
may  exercise  the  right  to  bond;  that  the  ar- 
ticle of  the  Code  defining  the  conditions  of 
the  forthcoming  bond  preclude  the  idea  that, 
sequestered  properly  having  been  converted 
Into  money,  the  money  can  be  bonded.  After 
a  legal  hearing  the  court  issued  an  order  au- 
thorizing the  plaintiff  to  furnish  a  forthcom- 
ing bond  in  the  sum  of  $5,750.  The  defend- 
ant Sutcliffe,  after  notice,  applied  to  this 
court  for  writs  of  certiorari  and  prohibition. 

Remedy  by  Appeal.  The  relator  did  not  ex- 
haust his  remedy  before  applying  for  these 
writa  He  had  a  right  of  appeal,  which  he 
did  not  choose  to  exercisa  State  v.  Richtor, 
35  La.  Ann.  515;  State  v.  Judge,  37  La.  Ann. 
846;  Debaillon  y.  Ponsony,  5  La.  42;  State 
T.  Judge,  26  La.  Ann.  65.  This  precludes  the 
tesuance  of  the  writs  in  question.  State  t. 
Kruttschnltt,  44  La.  Ann.  667,  10  South.  887; 
State  y.  Richtor,  35  La.  Ann.  515;  State  y. 
Skinner,  32  La.  Ann.  1092;  State  y.  Monroe, 
83  La.  Ann.  923. 

Defendant's  Right  to  Bond.  Moreover, 
waiving  this  view  of  the  case,  and  conceding 
that  the  Issues  are  before  us  on  appeal,  thb 
result  is  the  same.  The  plalntlfT  not  having 
availed  himseU  of  the  right  to  bond  the  prop- 
erty after  10  days  subsequent  to  the  seques- 
tration had  elapsed,  the  defendant  was  not 
absolutely  precluded  from  all  right  to  furnish 
a  forthcoming  bond.  The  law  authorizes  the 
plaintiff  to  bond  If  defendant  fails  to  bond 
the  property  within  10  days.  It  does  not  ex- 
clude the  defendant  from  bonding,  when  the 
plaintiff  does  not  choose  to  exercise  the  right, 
after  the  10  days  have  elapsed. 

Jurisdiction.  A  suspensive  appeal  from  a 
final  Judgment  and  the  filing  of  the  appeal 
bond  exhaust  the  Jurisdiction  of  the  court  In 
all  matters  appertaining  to  the  appeal  save 
questions  relating  to  the  sufficiency  and  sol- 
vency of  the  appeal  bond.  The  effect  of  the 
appeal,  however,  does  not  divest  the  court  cf 
Jurisdiction  to  Issue  an  order  authorizing  a 
forthcoming  bond,  and  thereby  restoring  the 
property  to  commerce  and  to  use.  This  court 
has  no  authority  to  issue  such  an  order;  only 
the  court  of  original  Jurisdiction  has  the  au- 
thority to  issue  such  an  order.  The  right  to 
bond  would  be  in  abeyance  during  the  appeal 
if  the  court  a  qua  had  no  Jurisdiction.  There 
would  be  a  contradiction  in  terms.  In  one 
case  the  right  to  bond  to  declared  to  exist 
throughout  the  trial;  in  the  other  it  would  be 
held  In  suspense  on  appeaL  The  law  grant- 
ing the  right  to  furnish  a  forthcoming  bond 
does  not  lay  down  any  such  limitations.  The 
rules  regarding  Jurisdiction  apply  generally 
to  the  conservatory  writs.  In  case  of  State 
y.  Ricliardson,  87  La.  Ajin.  281,— a  case  in 
trhich  a  writ  of  attachment  was  issued,— the 


court  held  that  it  was  possible  to  exercise  the 
right  to  bond  "In  every  stage  of  the  suit," 
and  no  exception  is  suggested  because  of  an 
appeal.  In  that  case  it  was  also  decided  that 
the  proceeds  of  the  property  take  Its  place, 
and  are  subject  to  the  right  to  bond. 

The  relators  direct  our  attention  to  the  fol- 
lowing cases:  Smelser  v.  Blanchard,  15  La. 
Ann.  254;  State  ex  rel.  Graham  v.  Judge,  24 
La,  Ann.  598;  State  ex  rel.  Dubuclet  v.  Judge, 
Id.  600;  State  ex  rel.  Mahan  v.  Judge,  25 
La.  Ann.  668;  State  v.  Forte,  27  La.  Ann. 
431.  In  the  first  case  a  suspensive  appeal 
was  taken  from  an  order  on  a  rule  against 
the  executrix  to  sell  property  for  the  pay- 
ment of  debts.  Nevertheless,  pending  the  ap- 
peal, the  clerk  Issued  a  commission  to  sell. 
The  sale  of  the  property  was  an  issue  on  ap- 
peal, which  appeal  suspended  the  power  of 
the  district  court  to  sell.  The  question  in- 
volved was  not  remote  from  the  issues,  but 
one  of  the  Issues  presented  on  appeal.  In 
the  second  case  it  was  announced  that,  when 
an  appeal  has  been  taken,  the  consent  of  the 
parties  is  Ineffectual  to  dismiss  it  without 
the  action  of  the  court  In  the  third  case-~ 
that  of  Dnbuclet,  relator— the  court  held  that, 
after  an  appeal  had  been  granted,  the  court 
a  qua  to  without  Jurisdiction  to  pass  upon  the 
question  whether  the  appeal  is  a  nullity.  On- 
ly the  appellate  court  should  pass  upon  the 
validity  of  the  appeal.  In  the  fourth  case— 
Mahan,  relator— the  lower  court  assumed  to 
sell  property,  the  sale  of  which  had  been  en- 
Joined.  The  property  was  actually  under  a 
s^znre,  the  illegality  of  which  was  urged  on 
appeaL  In  the  last  case  to  which  our  atten- 
tion to  Invited— State  v.  Porte,  27  La.  Ann. 
431— the  relator  had  furnished  a  release  bond. 
Without  notice  to  him,  the  court  a  qua  de> 
clared  the  bond  not  solvent,  and  -  the  plain- 
tiff was  permitted  to  bond  the  property. 
From  the  last  order  ousting  him  from  hto 
possession  the  relator  appealed.  Notwith- 
standing this  appeal,  the  plaintiff  and  appel- 
lee perstoted  In  taking  and  withholding  the 
property.  The  right  of  the  parties  to  bond 
was  the  issue  of  the  case,  and,  while  pending 
on  appeal,  it  was  ordered  that  the  posses- 
sion of  the  property  should  remain  with  the 
party  who  had  furnished  the  first  release 
bond.  The  snm  and  substance  of  all  these 
dectoi(«s  referred  to  in  support  of  relatw's 
application  are  that  an  inferior  court  haf 
no  authority  over  any  of  the  issues  pending 
on  appeal.  In  the  case  at  bar  there  to  no 
possibility  of  Interference  by  accepting  a 
bond  of  release.  That  right— that  is,  the 
rig^t  of  bonding— is  not  at  all  involved. 
Whethv  the  property  to  bonded  or  not  bmnd- 
ed  to  of  no  consequence  in  passing  upon  the 
question  on  appeaL  Neither  party  can  there- 
by gain  an  advantage  in  the  determination  of 
the  issues.  For  the  reasons  assigned,  the 
provisional  orders  heretofore  granted  are  re- 
scinded, and  the  writs  asked  for  refused,  at 
relator's  costs. 
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(46  La.  Ann.   1329) 

DB   MAHT    V.    MORGAN    LOUISIANA    & 

T.  RAILROAD  &  STEAMSHIP  CO. 

(No.  11.325.) 

(Snpreme  Ckinit  o(  LoniBiana.     Not.  20,  1893.) 

Casribbs — Injubibs  to  Passenoers  — Pboximatb 

CAUBB — RbS  OBST.S. 

1.  The  locomotiTe  of  a  stationary  train  at 
Qade,  one  of  the  stations  of  the  defendant  com- 
pany, having  been  detached,  returned  shortly 
after  with  freight  cars,  which  the  employes 
of  the  company  coupled  to  those  which  had 
been  left  standing  on  a  side  traclc.  The  coni^ 
ling  caused  a  considerable  jolt  and  moving  of 
the  cars,  which,  under  ordinary  circumstances, 
would  not  have  been  dangerous  to  grown  per- 
sons standing  upon  the  platform  of  the  passen- 

rT  coach.  On  the  particular  occasion,  a  child 
years  and  11  months  old  was  standing  upon  the 
Slatform.  The  jar  caused  it  to  be  thrown 
own,  and  to  fall  between  the  opening  between 
two  cars.  The  mother,  a  passenger,  who  was 
inside  the  coach,  ran  out,  jumped  to  the  ground, 
and,  thrusting  her  arm  under  the  car,  saved 
the  child;  but  in  so  doing  her  own  arm  was 
caught  under  one  of  the  wheels,  and  badly 
broken.  The  present  suit  is  for  damages  for 
het  injuries.  The  action  is  grounded  upon  the 
charge  that  the  defendant  was  guilty  of  gross 
and  wanton  negligence,  in  not  having  built  a 
station  house  at  Cade  station,  and  upon  a 
charge  of  negligence  on  the  part  of  the  officers 
and  employes  of  the  company,  in  not  having  no- 
tified the  passengers  of  the  approach  of  the 
coupling  cars.  The  conductor  had,  in  a  tone 
lend  enough  to  be  heard,  told  passengers  to 
keep  their  seats;  but  he  had  not  specially 
warned  them  not  to  go  apon  the  platform,  nor 
did  he  give  them  notice  that  the  cars  were 
about  to  be  coupled.  Hdd,  that  the  failure  of 
the  company  to  build  a  station  house  was  a 
fact  too  remote  to  furnish  a  ground  for  action 
in  this  case.  It  was  not  the  proximate  cause 
of  the  accident.  That  the  accident  was  due 
solely  to  the  fact  tliat  a  child  of  such  tender 
years  was  standing  where  she  shonld  not  have 
been, — upon  the  platform  of  the  coach.  That 
but  for  such  exceptional  fact,  which  the  con- 
ductor could  not  reasonably  be  expected  to  have 
anticipated,  neither  the  coupling  of  the  cars, 
nor  a  position  on  the  platform,  would  have  been 
attended  with  any  danger.  That  the  coupling 
was  such  as  is  habitually  made  at  Cade  sta- 
tion while  waiting  the  arrival  of  the  train  on 
the  main  road.  That  the  employes  were  at 
their  respective  posts  for  such  work,  and  that 
the  concussion  from  the  coupling  was  not  great- 
er than  was  usual,  nor  unreasonably  violent. 
That,  however  deplorable  the  accident,  the  de- 
fendant cannot  legally  be  held  responsible  for 
it.  under  the  circnmstances. 

2.  The  declaration  of  the  person  injured, 
made  at  the  moment  of  the  accident,  that  she 
alone  was  to  blame  for  it,  should  have  been 
permitted  to  have  been  proved  as  part  of  the 
res  gestae. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  St 
Martin;  Felix  Voorhies,  Judge. 

Action  by  Henry  De  Mahy,  for  himself 
and  In  behalf  of  others,  against  the  Morgan 
Louisiana  &  Texas  Railroad  &  Steamship 
Company  for  personal  injuries.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Don  Caffery  &  Son  and  James  E.  Mouton, 
for  appellant  O.  H.  Mouton  and  C.  De 
Baillon,  for  appellee. 


NICHOLLS,  C.  J.  Dr.  Henry  De  Mahy, 
suing  for  himself  and  for  his  wife,  Cecilia 
De  Mahy,  and  also  in  his  capacity  as  father 
of  his  minor  child  Tullla  De  Mahy,  and  for 
the  separate  use,  benefit,  and  advantage  of 
his  said  minor  child,  represents  in  the  peti- 
tion which  b.e  filed  in  this  case  that  on  ot 
about  the  3d  of  June,  1892,  petitioner's  wife, 
with  her  child  Tullla,— a  little  girl,  then  aged 
2  years  and  eleven  months,— at  St  Martins- 
ville, in  the  parish  of  St  Martin,  took  pas- 
sage on,  and  with  her  said  child  got  on,  the 
regular  passenger  train  of  the  branch 
railroad  of  the  Morgan  Louisiana  &  Texas 
Railroad  &  Steamship  Company,  running 
to  Cade,  a  regular  station  on  the  main 
road  or  track  of  said  company,  in  the 
parish  of  St  Martin;  that  the  fare  from 
St  MartlnsviUe  to  said  station  at  Cade  w'as 
paid;  that  the  motive  or  purpose  or  busi- 
ness the  said  Mrs.  De  Mahy  had  to  take 
passage  on  said  train  of  said  branch  road, 
and  go  to  said  Cade  station,  was  to  meet 
and  receive  there  her  sister,  whom  she  ex- 
pected, knowing  that  she  was  coming  from 
New  Orleans  on  that  day,  on  the  regular  pas- 
senger train  of  said  railroad  company,  to 
Cade  station,  there  to  take  the  train  of  the 
aforesaid  branch,  road  of  said  company,  and 
come  back  with  her  to  St.  Martinsville,  where 
the  said  sister  was  coming  on  a  visit  to  pe- 
titioner's family;  that  the  defendant  is  a 
corporation  created  by  the  general  assembly 
of  the  state  of  Louisiana,  and  that  the  branch 
road  from  St  Martinsville  to  the  station  at 
Cade,  where  it  makes  connection  with  the 
main  line  or  track  of  the  railroad  of  said 
company,  belongs  also  to  said  company,  and 
was  then  and  Is  still  under  the  control,  and 
was  then  and  is  now  run  and  managed  by 
employes  and  officers  in  the  service  of  the 
defendant  company,  and  that  the  said  com- 
pany is  liable  and  responsible  for  all  dam- 
ages resulting  or  growing  out  of  any  act  of 
negligence  or  mismanagement  of  said  offi- 
cers and  employes,  or  any  one  of  them,  3nst 
as  much  as  If  said  damages  would  result  or 
grow  out  of  any  omission  on  the  part  of  said 
company  to  do  or  perform  anything  or  act 
deemed  necessary  in  law  for  the  protection 
of  the  lives  and  persons  of  its  passengers, 
and  those  having  business  with  it;  that' on 
said  3d  day  of  June,  1882,  the  said  train 
from  St  Martinsville  arrived  at  Cade  station 
more  than  one  hour  before  the  train  coming 
from  New  Orleans  reached  said  station;  that 
on  the  train,  and  in  the  same  coach  or  fiav 
In  which  petitioner's  wife  and  chUd  were, 
there  were  also  several  ladles  and  several 
young  children;  that  usually  the  train  of 
said  branch  road  running  from  St  Martins- 
ville to  Cade  station,  which  is  a  mixed  pas- 
senger and  fright  train,  arrives  there  one 
hour  before  either  the  passenger  train  com- 
ing from  New  Orleans  and  going  west,  or 
the  train  coming  from  Texas  and  going  east, 
gets  at  Cade  station;  that  consequently  pas- 
sengers who  came  from  St  Martinsville  to 
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■aid  station  to  take  one  or  the  other  of  said 
trains,  or  to  meet  and  recelre  expected 
friends  at  said  station,  have  to  wait  fbete 
during  a  considerable  time,— sometimes  more 
than  one  hour,— and  that  In  the  mean  time 
said  passengers  are  told  and  permitted  to 
remain  In  the  cor  or  coach  In  which  they 
have  come,  for  the  reason  that  said  company 
has  grossly  and  wantonly  neglected  to  build 
a  station  house  and  waiting  room  for  the 
accommodation  of  the  passengers  and  other 
persons  while  waiting  at  said  station  the  ar- 
rival of  expected  trains;  that  although  it  has 
been  several  years  since  the  defendant  Com- 
pany has  established  a  regular  station  at 
Cade  on  the  main  line  or  track  of  the  said 
road,  whore  the  train  of  the  branch,  road 
coming  from  said  St  Martinsville  has  been 
making  connection  with  its  main  line,  bring- 
ing passengers  there  daily,  said  company  has 
grossly  and  wantonly  neglected  to  build  a 
station  house  and  waiting  room  for  the  ac- 
commodation and  safety  of  Its  lady  and  chil- 
dren passengers  who  have  to  be  detained  at 
said  station,  awaiting  the  arrival  of  expect- 
ed trains;  that  on  the  said  3d  day  of  June 
the  car  or  coach  In  which  petitioner's  wife 
and  child  and  the  other  ladies  and  children 
were,  when  It  reached  Cade  station,  was 
placed  on  a  side  track  or  switch  alongside 
of  the  main  track  or  line  of  said  railroad, 
and  was  left  there  to  await  the  arrival  of 
the  passenger  train  coming  from  New  Or- 
leans, and  going  west;  that  to  this  car  or 
coach  there  was  a  baggage,  express,  or 
smoking  car  attached  and  coupled;  that 
after  having  so  placed  the  car  or  coach  In 
which  petitioner's  wife  and  child  were,  and 
the  one  attached  and  coupled  to  It,  both 
were  left  on  said  side  track,  and  the  loco- 
motive was  detached  from  said  cars  and 
taken  on  the  main  line  or  track,  switching 
during  a  considerable  time,  displacing  and 
replacing  freight  cars;  that,  having  thus 
been  left  in  said  car  or  coach  on  said  side 
tra£k  ov  switch,  petitioner's  wife,  as  well  as 
all  the  other  ladles  In  the  said  cars,  felt  In 
a  state  of  perfect  security  and  safety,  as 
much  as  If  they  had  been  standing  In  their 
own  houses;  that,  after  having  been  In  said 
coach  on  said  side  track  nearly  one  hour,  the 
children  became  more  or  less  restiess,  and 
commenced  moving  about,  and  petitioner's 
wife,  tired  of  remaining  sitting  so  long,  got 
up,  and,  while  standing  and  watching  her 
said  child,  all  at  once  the  locomotive,  without 
having  been  seen  by  petitioner's  wife  and 
the  other  ladles  on  the  said  coach,  got  ofT  the 
main  track,  where  it  had  been  switching, 
and  was  brought  from  behind,  on  the  said 
side  track  or  switch,  shoving  before  it  two 
freight  cars,  and  In  coupling  said  freight 
cars  to  the  baggage  or  express  or  smoking 
car  to  which  the  coach  in  which  petitioner's 
wife  and  child  were  was  attached,  struck  it 
with  great  force  and  violence,  thereby  shov- 
ing and  pushing  It  with  equal  force  and  vio- 
lence against  the  coach  or  car  In  which  p'eti- 


tioner's  wife  and  chUd  were,  thereby  pro- 
ducing and  causing  a  violent  and  sudden 
jolt  and  concussion,  by  which  petitioner's 
llttie  girl,  Tullla,  who  was  then  standing 
very  near  to  b/st  mother,  was  thrown  off  the 
said  coach  or  car;  that  there  was  neither 
notice  nor  warning  given,  of  any  kind,  of  the 
approach  of  said  locomotive  with  said  freight 
cars  on  the  side  track  or  switch  for  the  pur- 
pose of  coupling  as  aforesaid,  and  that  at 
and  about  that  moment  there  was  no  officer 
or  employe  of  said  company  In  or  about  the 
coach  in  which,  petitioner's  wife  and  child 
were;  that  when  petitioner's  child  was 
thrown  off  said  car  or  coach,  in  the  manner 
above  stated,  she 'fell  between  the  coach  or 
car  in  which  she  was  and  the  express  or 
baggage  or  smoking  car  thereto  attached, 
and  under  th.e  latter,  and  that,  seeing  her 
child  thus  precipitated  under  a  moving  car 
or  train,  the  mother,  frantic  with  fear  and 
grief  at  the  sight  of  the  Imminent  danger  to 
which  her  child  was  exposed,  and  moved  by 
that  motherly  love  which  is  stronger  than 
the  feeling  or  sentiment  of  self-preservation, 
spontaneously  sprang  from  the  coach  where 
she  was,  to  the  assistance  of  her  child, 
whom  she  found  under  the  moving  car  or 
train,  with  Its  head  lying  on  or  across  the 
rail,  and  about  to  be  crushed  by  the  wheels 
of  said  car,  and  that,  upon  seeing  which,  she 
ran  her  right  hand  and  arm  under  said  car, 
and  shoved  the  child  further  under,  thereby 
saving  the  life  of  her  child,  but  as  the  train 
did  not  stop,  and  kept  moving  along,  her 
said  arm  was  caught  under  the  wheels,  and 
the  flesh  was  lacerated,  the  bone  was  broken 
and  crushed  Into  pieces,  causing  most  ex- 
cruciating pains  and  suffering;  that  the  said 
child,  Tullla,  was  then  and  there  badly  hurt; 
that  she  received  on  her  right  arm  several 
very  painful  wounds,  which  have  left  large 
cicatrices  or  scars,  and  which  have  caused 
the  bone  of  the  forearm  to  be  bent  and  dis- 
figured; that  said  injuries  and  wounds  have 
caused  great  pain  and  suffering  to  said  child, 
for  which  the  defendant  corporation  is  re- 
sponsible to  her;  that,  ever  since  said  oc- 
currence, petitioner's  wife  has  been  con- 
fined to  her  bed,  suffering  from  her  wounds, 
besides  needing  constant  medical  assistance 
and  nursing;  that  the  injury  to  her  right 
arm  is  permanent,  and  she  will  never  again 
be  able  to  use  It  to  do  and  perform  any 
household  dvities,  and  not  even  to  render  to 
her  young  children  those  services  which  a 
mothw  owes  them;  that  besides  the  Inju- 
ries she  has  received  as  aforesaid  on  her 
body,  and  the  great  physical  pains  she  suf- 
fered In  consequence  of  the  same,  she  has 
undergone  and  endured  horrible  and  dread- 
ful mental  pains  and  sufferings,  such  as  no 
one  but  a  mother  can  feel,  when  she  saw 
her  said  child  precipitated  and  thrown  from 
the  coach  under  a  moving  train,  with  Its 
head  lying  on  or  across  the  rails,  exx>osed  at 
a  second  to  be  crushed  to  death.  Petitioner 
further  represents  and  charges  that  the  per- 
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aonal  Injuries  to  his  wtfe  and  child  as  afore- 
said, as  well  as  the  physical  pains  resulting 
therefrom,  and  the  mental  pains  and  suffer- 
ings nndergone  and  endured  by  his  wife, 
have  been  caused  principally  by  the  culpa- 
ble^ gross,  and  wanton  neglect  of  the  defend- 
ant, not  to  hjare  built  at  the  station  at  Cade 
a  station  house  or  waiting  room  for  the  re- 
ception and  accommodation  of  Its  passen- 
gers, and  other  persons  having  business  with 
It,  and  who  have  to  wait  there  a  consider- 
able time  for  the  arrival  of  the  expected 
train,  and  also  by  the  negUgence  of  the  offi- 
cers and  the  employes  of  sold  company  then  in 
charge  of  said  train  to  not  have  given  proper 
and  timely  notice  and  warning  to  the  per- 
sons left  in  tb.e  coach  on  the  side  track  or 
switch  of  the  company  of  the  approach  of 
the  locomotive,  with  its  freight  train,  for  the 
purpose  of  coupling,  as  stated  and  set  forth; 
that  his  wife  is  almost  30  years  old;  that, 
In  consegnence  of  the  personal  actual  inju- 
ries she  has  received  as  aforesaid,  she  has 
ever  since  been,  most  of  her  time,  confined 
to  her  bed,  unable  to  do  and  perform  work 
of  any  kind,  <»:  even  to  superintend  the 
household;  and  that  her  condition  has  been 
such,  and  is  such,  as  to  require  medical  at- 
tention and  treatment  and  nursing  daily,  all 
of  which  has  caused  loss  of  time  to  peti- 
tioner, who  is  a  practicing  physician,  and 
considerable  expenditure  of  money. 

Petitioner  avei-s  and  charges  that  by  the 
fault  and  gross,  wanton,  and  culpable  neglect 
of  said  company  not  to  have  built  at  Cade 
station  a  station  house  and  a  waiting  room 
for  the  reception  and  accommodation  and 
safety  of  its  passengers,  and  of  other  per- 
sona having  business  with  it,  and  by  the 
fault  and  negllj^ence  of  the  officers  and  em- 
ployes in  the  charge  of  the  train  in  the 
manner  set  forth,  petitlon^'s  wife  has  suf- 
fered damages  in  the  sum  of  $20,000,  for 
wtilob  the  defendant  is  liable  and  responsi- 
ble; that  in  like  manner,  by  the  fault  and 
gross,  wanton,  and  culpable  neglect  of  de- 
fendant, and  by  the  fault  and  negligence  of 
its  officers  and  employes  as  set  forth,  his 
child  Tullla  has  suffered  damages  in  the 
sum  of  $5,000  tar  the  bodily  injuries  received 
by  her,  and  the  great  physical  pains  and 
sufferings  caused  by  the  same,  and  that.  In 
his  capacity  of  father  and  natural  guardian 
of  his  said  child,  he  is  entitled  to  a  Judg- 
ment against  defendant  for  said  amount,  for 
the  seimrate  benefit  and  use  of  his  said 
child. 

Petitioner  further  avers  that,  in  conse> 
quence  of  the  injuries  to  his  said  wife  and 
child,  he  has  suffered  actual  damages,  in 
expenses  incurred  for  medical  treatment  and 
nursing  of  bis  said  wife  and  child,  and  in 
time  lost,  in  the  further  sum  of  $1,000,  for 
which  said  corporation  is  liable,  and  for 
which  he  is  entitled  to  a  Judgment;  that  un- 
der the  circumstances  and  facts  of  this  case 
in  Justice,  equity,  and  law,  as  well  as  in  the 
interest  of,  and  for  the  protection  of,  the 


public,  the  said  company  is  amenable  and  lla> 
ble  to  punitive  and  exemplary  damages;  that 
on  the  Sd  day  of  June,  1892,  Ben  Durand  was 
in  the  employ  of  said  defendant  company 
as  conductor  hi  charge  of  the  train  on  the 
branch  road  running  from  St  Martinsville 
to  Cade  statioD,  and  that  he  is  'still  conductoi 
thereof,  having  been  retained  in  his  same 
position  by  the  defendant  company;  that 
between  petitioner  and  the  said  Durand 
there  have  always  existed  friendly  relations; 
that  early  on  the  morning  of  June  4,  1892, 
or  about  that  date,  availing  himself  of  those 
friendly  relations  and  friendly  ties,  and  la 
a  whining  and  begging  way,  with  tears  in 
his  eyes,  exhibiting  great  distress,  and  ex- 
pressing great  fears  of  'losing  his  position, 
which  could  only  bo  avated  by  complying 
with  his  request,  and  in  order  to  take  undue 
advantage  of  petitioner,  the  said  Durand, 
conductor  as  aforesaid,  infwmed  petitioner, 
who  was  not  present  when  his  wife  and 
chUd  were  Injured,  that  the  injury  to  peti- 
tioner's wife  and  child  was  purely  acci- 
dental and  unavoidable,  and  was  not  oc- 
casioned by  or  through  the  fault  or  negll- 
genoe  of  any  of  the  employee  in  charge  of 
said  train,  and  requested— nay,  insisted— that 
petitioner  write  a  letter  to  W.  F.  Owen, 
superintendent  of  the  defendant  company, 
exonerating  the  officials  in  charge  of  said 
train,— said  letter  to  be  transmitted  by  said 
Durand,  with  his  report  on  the  case,  to  said 
Owen;  that,  when  the  said  Durand  made 
those  statements,  petitioner  was  ignorant  of 
the  true  facts  of  the  case,  and  petitioner 
had  been  continuously,  for  about  12  or  14 
hours,  at  the  bedside  of  his  wife,  who  was 
then  In  a  very  critical  condition,  and  suffer- 
ing excruciating  pain,  and  besides  his  great 
anxiety  for  his  said  child,  who  also  demand- 
ed his  attention,  petitioner  was  under  great 
mental  strain  and  anxiety,  consequent  upon 
the  serious  injury  and  great  sufferings  of 
his  wife  and  child,  and  their  tben  critical 
condition,  and  that  while  under  this  great 
mental  strain  and  anxiety,  and  being  in  full 
ignorance  of  the  true  facts  of  the  case,  and 
believing  that  the  said  Durand  had  not  mis- 
represented the  facts  to  him,  petitioner  did 
write  the  letter  as  requested  and  insisted 
upon  by  Durand;  that  petitiono:  wrote  said 
letter  under  a  misapprehension  of  the  facts 
superinduced  by  the  false  representations  of 
Durand,  wto  purposely  and  designedly  mis- 
informed petitioner,  and  misled  him  as  to 
the  real  facts  of  the  case  and  the  true  sit- 
uation of  affairs,  and  that  if  said  misrepre- 
sentations had  not  been  made  to  petitioner 
by  Durand,  who  was  the  conductor  in  charge 
of  said  train,  and  in  the  employ  of  the  de- 
fendant company,  petition^'  would  not  have 
written  said  letter,  which  was  obtained  from 
him  through  the  false  and  fraudulent  mis- 
representations made  by  the  oonductM:  of 
said  train  in  the  employ  of  the  defendant 
company,  and  who,  petitioner  had  every  rea- 
son to  believe,  was  fully  cognizant  of  all 
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tbe  facts  of  the  case,  and  who  petitioner  had 
Ao  reason  to  believe  would  purposely  and 
fraudulently  attempt  to  deprive  him  of  hl» 
rights  to  obtain  redress  for  his  injuries,  and 
by  one  who  petitioner  had  no  reason  then  to 
mistrust;  that  amicable  demand  for  redress 
and  payment-  for  damages  for  said  Injuries 
to  his  wife  and  child  had  been  made,  and 
that  the  same  had  been  refused. 

In  view  of  the  premises,  petitioner  prayed 
that  the  defendant  be  cited,  and  that,  after 
due  proceedings,  petitioner  have  and  recover 
Judgment  against  the  said  company  for 
$20,000  damages  for  bodily  injuries  and 
pains  and  suffering  of  his  wife  as  alleged, 
and  for  the  further  sum  of  $1,000  damages 
for  expenses  incurred  for  medical  treatment 
and  nursing  of  his  said  wife  and  child,  and 
tor  loss  of  time  and  expenditures  as  alleged, 
and  that  in  his  capacity  of  father  and 
natural  guardian  of  his  minor  child,  Tullla 
De  Mahy,  he  have  Judgm^it  against  the  de- 
fendant, and  it  be  condemned  to  pay,  for 
the  separate  benefit  and  use  of  the  said 
minor  child,  the  snm  of  $5,000. 

Defendant  filed  an  exception  to  the  ef- 
fect that  the  plalntifl  had  cumulated  entire- 
ly distinct  and  separate  actions  in  one  suit; 
that  he,  as  representing  his  wife,  sued  for 
$25,000  damages,  and,  as  representing  his 
chUd,  sued  In  her  behalf  for  $5,000  dam- 
ages; and,  further,  that  he  had  mingled  the 
charges  of  medical  attendance  and  loss  of 
time  of  himself,  for  which  he  aslced  Judg- 
ment for  himself  for  $1,000,  in  this  cumu- 
lated action,  thereby  doubly  cumulating  the 
suit  Wherefore,  it  prayed  that  the  same 
'  be  dismissed.  Upon  the  filing  of  this  excep- 
tion, plaintiff  moved  "to  amend  his  petition, 
and  to  discontinue  the  portion  demanding 
damages  for  injuries  done  to  and  suffered 
by  his  child,  Tullla,  and  for  expenses  in- 
curred for  medical  attendance  to  said  chUd, 
and  for  loss  of  time  in  attending  to  her,  and 
to  limit  and  restrict  his  acttcm  and  suit 
against  the  defendant  to  petitioner's  demand 
in  damages  for  the  injuries  done  to  and  suf- 
fered by  his  wife,  and  for  expenses  Incurred 
for  medical  attendance  of  his  said  wife  as  al- 
leged In  the  petition."  This  amendment 
having  been  allowed  and  made,  petitioner 
prayed  for  Judgment  against  defendant.  The 
defendant  filed  an  answer  and  a  supplemen- 
tal answer.  In  the  answer  It  pleaded  t|ie 
general  issue,  and,  further  answering,  said 
"that  the  accident  which  Is  alleged  to  have 
occasioned  the  injuries  to  plaintiff's  wife, 
for  whom  he  sues  in  this  action,  was  occa- 
sioned scdely  through  the  negligence,  im- 
prudence, and  want  of  ordinary  care  on  the 
part  of  his  said  wife."  In  the  supplemen- 
tal answer,  defendant  said:  "Plaintiff  al- 
leges negligence  in  the  manner  and  form  as 
set  forth  in  the  petition.  If  respondent  was 
guilty  of  any  negligence  In  the  premises,  the 
same  was  not  the  proximate  cause  of  the 
accident  complained  of,   but  said  accident 


had  for  its  proximate  cause  the  negligence 
and  imprudence  of  plaintiff's  wife." 

The  case  having  been  tried  before  a  Jury, 
a  verdict  was  rendered  in  favor  of  the  plain- 
tlfC  for  $20,000  damages,  and,  a  Judgment 
having  been  rendered  against  defendant  In 
confwmlty  thereto,  the  latter  appealed. 

Plaintiff  having  declared  in  his  amended 
petition  "that  he  restricted  tils  action  against 
defendant  to  his  demand  in  damages  for  the 
Injury  done  to  and  suffered  by  his  wife,  and 
for  expenses  incurred  for  medical  attend- 
ance to  his  wife  as  alleged  In  the  peti- 
tion," the  issues  before  us  for  determination 
are  those  which  result  from  the  pleadings 
and  prayer  as  so  narrowed,  and  as  af- 
fected by  those  raised  by  defendant's  an- 
swws.  Plaintiff's  demand  Is  grounded  up- 
on the  following  averments:  "Petitioner 
further  represents  that  the  personal  Injuries 
to  his  wife,  as  well  as  the  physical  pains 
resulting  therefrom,  and  the  mental  pains 
and  sufferings  undergone  and  endured  by  bis 
wife,  have  been  caused  prindpally  by  the 
culpable,  gross,  and  wanton  neglect  of  tbe 
Morgan  Louisiana  &  Texas  Railroad  ft 
Steamslilp  Company,  not  to  have  built  at 
their  station  at  Cade  a  station  house  or  wait- 
ing room  for  the  reception  and  accommo- 
dation and  safety  of  its  passengers,  and  the 
persons  having  business  with  said  company, 
and  who  have  to  wait  there  a  consideratde 
time  tor  the  arrival  of  expected  trains,  and 
also  by  the  negligence  of'  the  oflScers  and 
employes  of  said  company  then  in  charge  of 
said  train,  to  not  have  given  pn^er  and 
timely  notice  and  warning  to  the  persons  left 
in  the  coach  on  the  aforesaid  side  tradtc  or 
switch  of  the  coming  and  approach  of  the 
locomotive,  with  Its  freight  train,  for  the 
purpose  of  coupling,  as  stated  and  set  forth." 
Defendant  meets  this  demand— First,  by  a 
general  denial  of  plaintiff's  allegatiCMis;  sec- 
ond, by  asserting  that  the  accident  which 
Is  alleged  to  have  occasioned  the  injuries  to 
plaintiff's  wife  was  occasioned  solely  through 
the  negligence  and  imprudence  and  want  of 
ordinary  care  on  the  part  of  his  wife;  and, 
third,  by  a  claim  that,  if  it  was  gifilty  of 
any  negligence  in  the  premises,  the  same 
was  not  the  proximate  cause  of  the  accident 
complained  of,  but  that  said  accident  had 
for  Its  proximate  cause  the  ne^lgence  and 
imprudence  of  plaintiff's  wife. 

It  will  be  observed  that  although  plaintiff, 
in  his  recital  of  the  facts  connected  with  the 
accident,  alleges  that,  while  his  wife  and 
children  and  other  ladles  and  children  were 
occupying  the  coach  on  the  branch  train 
awaiting  the  arrival  of  that  from  New  Or- 
leans, the  children  became  more  or  less  rest- 
less, and  commenced  moving  about,  and  pe- 
titioner's wife,  tired  of  sitting  so  long,  got 
up,  and,  while  standing  and  watching  her 
child,  all  at  once  the  locomotive,  without 
having  been  seen  by  her  and  the  other  ladies 
on  the  said  coach,  got  off  the  main  track. 
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wbere  It  had  been  switching,  and  was 
brought  from  behind  on  the  said  side  track  or 
■witch,  shoving  before  It  two  freight  cars, 
and,  In  coupling  said  freight  cars  to  the  bag- 
gage or  express  or  smoking  car,  to  which  the 
coach  In  which  the  ladies  and  children  were 
was  attached,  stmck  it  with  great  force  and 
violence,  thereby  shoving  and  pushing  with 
equal  force  and  violence  against  the  coach 
In  which  they  were,  thereby  producing  and 
causing  a  violent  and  sudden  jerk  and  con- 
cussion, "by  which  his  Uttle  girl,  TuUla,  who 
was  then  standing  very  near  to  her  mother, 
was  thrown  otf  the  said  coach."  he  nowhere 
charges  that  the  coupling,  as  made  on  that 
day,  was,  as  to  time,  place,  or  manner,  ei- 
ther unusual,  unnecessary.  Improper,  or  neg- 
ligent The  negligence  relative  to  the  coup- 
ling, of  which  the  plalntitC  complains,  is  not 
as  to  its  violence,  but  is  declared  to  be  the 
failure  on  the  part  of  the  officers  and  em- 
ployes of  the  road  to  have  given  notice  that 
it  was  about  to  be  made.  In  designating  the 
negligence  which  is  made  the  basis  of  the 
action,  that  relating  to  the  failure  to  con- 
struct the  station  house  is  charged  as  cul- 
pable, gross,  and  wanton,  while  that  relative 
to  the  failure  to  give  notice  is  characterized 
simply  as  negligence,  without  those  adjec- 
tives attached.  We  do  not  think  that,  under 
the  pleadings,  the  character  of  the  coupling 
la  strictly  an  Issue.  It  may  be  well  to  say, 
however,  that  th»e  is  nothing  in  the  record 
which  would  lead  us  to  the  conclusion  that 
the  coupling  on  the  day  in  question  was  ma- 
terially different  firom  that  upon  other  days, 
or  that  it  was  made  with  unnecessary  force 
<x  shock. 

The  defendant  company  owns  and  oper^ 
ates  a  branch  road  from  Cade  station  to 
the  town  of  St  Martin's.  The  branch  was 
constructed  about  1882.  There  is  a  freight 
depot  at  Cade,  but  no  station  house  or  waiting 
room  tor  passengers.  'Rie  custom  seems  to 
have  been  for  passengers  going  to  St  Mar- 
tin's, or  coming  from  that  place,  to  take  or 
retain  seats  in  the  passenger  coach  of  the 
branch  train,  which  usually  arrived  at  Cade 
before  the  regular  train,  and  there  awaited 
Its  arrival.  On  the  3d  of  June,  1892,  Mrs. 
De  Mahy  and  her  two  children,  one  6  years 
and  the  other  2  years  and  11  months  old, 
to(dc  passage  at  St  Martin's  for  Cade,  where 
she  expected  to  meet  her  sister  coming  from 
New  Orleans.  She  was  accompanied  by  sev- 
eral frirads.  There  were  a  number  of  ladles 
and  children,  and  some  men,  upon  the  train, 
as  passengMB.  When  the  train  reached 
Cade,  it  was  sidetracked,  the  locomotive  de- 
tached, and  used  for  some  time  in  switch- 
ing freight  cars  which  were  to  be,  and  were 
afterwards,  attached  to  it  When  the  coup- 
ling was  made  of  the  locomotive  and  these 
freight  cars  to  the  coaches  which  had  been 
sidetracked,  there  resulted  a  very  consid- 
erable jolt  which  caused  the  smaller  child 
of  Mrs.  De  Mahy,  who  was  standing  on  the 
platform  of  the  passenger  car,  to  be  thrown 
v.l4so.no.2— 5 


down,  and  to  faU  through  the'  opening  be- 
tween that  coach  and  a  baggage  or  express 
^ar  which  was  next  to  it  The  mother,  who 
was  standing  In  the  coach,  near  the  door,  Im- 
mediately ran  out,  jumped  upon  the  ground, 
and  thrust  her  arm  under  the  still  moving 
car  to  reach  and  protect  the  child.  In  so  do- 
ing, her  arm  was  caught  under,  and  badly 
broken  by,  one  of  the  wheda  That  she  was 
very  seriously  injured,  and  suffered  great 
pain,  is  beyond  question.  In  all  probability, 
she  wUl  nev»  regain  fully,  if  at  all,  the  use 
of  the  arm,  between  the  ^bow  and  the  shoul- 
der. 

On  the  day  after  the  accident  Dr.  De 
Mahy,  the  husband  of  the  injured  lady,  wrote 
as  follows  to  the  superintendent  of  the  de- 
fendant: "St  MartinsvlUe,  La.,  June  4.  1892. 
Dear  Sir:  Dr.  Duperier  told  me  that  you  had 
made  inquiry  about  the  accident  to  my  wife 
and  child.  Let  it  be  distinctly  understood 
that  the  rallroeid  company  is  in  no  way  to 
blame  for  it  Jlr.  B.  L.  Durand— I  must  say, 
one  of  your  best  officials— has  no  reproach  to 
receive  from  anybody,  and  I  fcwnnally  ex- 
onerate him  frcHn  the  least  censure.  Hoping 
this  wUl  be  favorably  received.  I  am,  yours, 
respeotfully,  Henry  De  Mahy,  M.  D."  Dr. 
Duperier,  the  gentleman  referred  to  in  this 
letter,  says  in  his  testimcmy  that  he  was 
called  as  a  physician  to  the  residence  of  Dr. 
De  Mahy  the  evening  of  the  accident  on 
which  occasion  he  asked  him  the  questlcm, 
"How  did  the  accident  to  your  wife  occur?" 
to  *rhlch  he  answered,  "I  cannot  blame  the 
railroad  company,  nor  any  of  the  officials 
of  the  same,  tor  the  acddent"  Notwith- 
standing this  declaration  and  letter,  this  suit 
was  instituted,  plaintiff  assigning  as  reasons 
for  bringing  It  those  which  we  have  copied 
from  the  pleadings. 

During  the  trial,  defendant  offered,  but  was 
not  permitted,  to  prove  that  at  the  moment 
of  the  accident  Mrs.  De  Mahy  herself  de- 
clared that  she  blamed  no  one  but  herself 
for  the  accident,  and  that  no  fault  was  at- 
tributable to  defendant  These  declarations, 
as  part  of  the  res  gestae,  should  have  been 
admitted. 

Plaintiff  claims  tiiat  the  accident  was 
caused  by  the  fault  and  gross,  wanton,  and 
culpable  negligence  of  the  defoidant  in  not 
having  built  a  station  house  and  waiting 
room  for  the  accommodation  of  passengers 
at  Cade.  We  are  not  called  on  to  say,  in 
this  case,  whether  defendant  was  or  was  not 
under  a  legal  duty  and  obligation  to  have 
done  so;  for,  upon  the  assumption  that  it 
was,  the  failure  to  do  so  was  not  the  prox- 
imate cause  of  the  injury.  The  case  must 
turn  upon  other  facts. 

We  have  said  that  at  the  moment  of  the 
coupling  the  child  was  standing  upon  the 
platform  of  the  passenger  coach.  The  only 
witness  of  the  plaintiff  who  testifies  upon 
that  subject  expressly  states  that  such  was 
the  case,  and  this  is  supported  by  a  number 
of  witnesses  for  the  defense.    The  evidence 
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shOTra  that  the  little  girl  had  gane  Bereral 
times  upon  the  platform,  and  been  brought 
bax^;  and  the  impmdaice  of  her  being  Ip 
mch  a  position,  lndependentl;f  of  any  ques- 
tion of  coupling,  was  both  manifest  and  rec- 
ognized. Had  she  not  been  In  this  particu- 
lar place,  she  would  have  received  no  harm. 
We  cannot  hold  otherwise  than  that  it  was 
negligence  In  the  mother  to  have  permitted 
a  (Alld  of  that  tender  age  to  have  be^i 
where  she  was.  That  fact  was  the  direct 
contributing  cause  of  her  falling.  This  suit 
is  not  for  damages  for  injury  done  to  the 
child,  but  for  those  received  by  the  mother, 
and  for  Injuries  by  the  mother,  not  as  the 
direct  and  Immediate  result  of  the  ooiqiling, 
npoa  herself,  but  as  the  result  of  her  going 
oat  after  the  Jolt  had  taken  place,  and  she 
had  received  no  personal  harm  therefrom, 
and  placing  her  arm  under  the  car  in  her 
effort  to  guard  and  save  her  child.  Plain- 
tiff's counsel  contend  that  in  doing  so  she  was 
not  only  not  to  blame,  but  that  she  showed 
the  greatest  heroism  and  greatest  devotion. 
In  this  th^  are  certainly  correct,  for  the 
mother's  conduct,  both  at  the  time  and  aft- 
erwards, was  such  as  to  command  the  high- 
est admlratlcm;  but  counsel  are  mistaken  in 
thinking  that  the  contributory  ne^gence 
whldi  defendant  charges  was  In  that  act 
What  It  cfaaiiged  as  contributory  negUgoice 
was  the  failure  of  the  mother  to  have  kept 
the  child  Inside  of  the  couch,  and  the  al- 
lowing her  to  have  gone  upon  the  platform. 
It  Is  most  deplorable  that  she  should  have 
lost  sight  of  her,  but,  for  the  consequences 
upon  herself  of  having  done  so,  she  cannot 
hold  the  defendant  responsible. 

Very  considerable  testimony  was  takeo.  as 
to  whether  the  oonduotor  had  notified  the 
passengers  to  keep  their  seats,  and  Informed 
them  of  the  danger  of  standing  on  the  plat- 
form, miere  is  testimony  from  several  wit- 
nesses to  the  effect  that  the  conductor.  In 
a  tone  loud  enough  to  be  heard  through  the 
car,  told  different  passengers  to  keep  their 
seats,  one  of  the  witnesses  stating  that  Mrs. 
De  Maby  herself  was  one  ot  those  to  whom 
he  addressed  himsdf.  The  conductor  swears 
that  he  did  tell  the  passengers  to  do  so,  and 
the  testimony  to  the  contrary  is  purely  neg- 
ative, and  by  parties  who,  being  engaged 
in  conveisatlon,  were  not  likely  to  have  no- 
ticed this  fact  There  is  no  testimony  as  to 
whether  be  warned  them  of  any  danger  to 
result  from  not  observing  his  directions,  but 
we  think  there  was  no  particular  danger  to 
have  been  apprehended,  imless  under  such 
an  exceptional  circumstance  as  occurred  on 
tills  occasion,  (the  going  of  so  young  a  child 
upon  the  platform,)  which  he  oould  not 
fairly  be  expected  to  have  anticipated. 

onie  evldoice  shows  that  the  employes  of 
the  company  were,  at  the  time  of  the  coup- 
ling, at  their  usual,  respective  posts,  for  that 
particular  work,  and  further  shows  that 
when  the  coupling  took  place  the  approach 
ot  the  cars  for  that  purpose  could  be  seen 


through  the  baggage  car  by  all  not  having 
their  backs  turned  in  that  direction,  as 
seems,  unfortunately,  to  have  been  the  case 
with  Mrs.  De  Mahy  at  that  time.  For  the 
reasons  herein  assigned,  it  Is  hereby  ordered, 
adjudged,  and  decreed  that  the  verdict  of 
the  Jury  be  set  aside,  and  the  judgment 
theremi  rendered  be  annulled,  avoided,  and 
reversed,  and  that  there  be  Judgment  In 
favor  of  defendant  against  plaintiff,  reject- 
ing his  demand  and  dismissing  his  suit,  with 
costs  In  both  courts. 

PARIiAKGB,  J.,  takes  no  part 


(46  La.  Ann.  1299) 
STATE  ex  rel.  DtJFFARD  v.  WHITAKHB, 

Recorder. 
(Supreme  Conrt  of  Louisiana.    Nov.  20,  1888.) 
Mamsaiivs  to  Court— Dbntimo  Appbai.— CkwTS. 

1.  A  judge  who  refuses  to  grant  an  appeal 
in  an  appealable  case  on  the  grounds  that  the 
issues  raised  have  been  repeatedly  determined 
by  the  supreme  court  adversely  to  the  conten- 
tions of  the  party  moving  for  the  appeal,  and 
that  tlie  applicant  was  through  his  motion  seek- 
ing to  abuse  the  right  of  appeal,  acts  nnjnati- 
fiably.  He  has  nothing  to  do  with  the  motives 
prompting  the  exercise  of  the  legal  right,  nor 
the  final  result  of  the  controversy. 

2.  Though  the  rulings  of  a  judge  in  a  cause 
be  erroneous,  he  is  protected  In  that  cause  from 
liability  for  resulting  costs,  from  motives  of 
public  policy. 

(Syllabus  by  the  Court.) 

Original  application  in  the  name  of  the 
state  at  relation  of  Jean  Duffard  for  writs  of 
mandamus  and  certiorari  to  B.  S.  Whitaker, 
recorder.    Granted. 

James  C.  Walker,  for  relator.  Louque  & 
McGloIn,  for  respondent 

NICHOLLS,  O.  J.  Relator  avers  that  on 
or  about  23d  of  September,  1892,  E.  Gi^ay, 
an  inspecting  officer  of  the  board  of  health, 
assigned  to  duty  in  the  city  of  New  Orleans, 
made  affidavit  against  him  before  the  Hon. 
B.  S.  Whitaker,  recorder  of  the  first  record- 
er's court  of  New  Orleans,  complaining  that 
relator  had  violated  Ordinance  No.  6,596  of 
the  city  of  New  Orleans  approved  August  4, 
1892,  by  refusing  to  furnish  upon  his  demand 
a  sample  of  the  milk  contained  in  the  cftns 
carried  by  relator  In  his  wagon  as  a  dairy- 
man, and  praying  for  his  arrest  and  punish- 
ment for  the  said  reason.  That  relator  was 
accordingly  arrested,  and  held  to  bail,  and 
finally,  on  the  24th  May,  1893,  relator  was 
put  upon  his  trial  before  said  recorder  on 
said  charge,  and  thereupon  adjudged  to  pay 
a  fine  of  $25,  and,  in  default  of  payment  to 
be  imprisoned  In  the  parish  prison  of  the  city 
of  New  Orleans  for  30  day&  Relator  avers 
that  he  did  refuse  to  furnish  the  said  health 
officer  with  the  required  half  pint  of  mUk  or 
sample,  but  not  at  all  because  the  said  milk 
was  Impure  or  adulterated.  That  said  milk 
was  not  impure  or  adulterated,  but,  on  the 
contrary,  the  same  was  equal  In  point  ot 
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qoallty  in  all  respects  to  the  standard  re-  | 
quired  by  the  law  ot  the  state  and  the  ordi- 
nances of  the  city  of  New  Orleans;  but  that 
said  refusal  was  based  upon  other  considera- 
tions entirely,  and  bad  for  its  object  to  in- 
sist upon  and  to  maintain  his  rights  and 
priylleges  of  liberty  and  property  secured 
and  guarantied  to  him  by  the  constitution  of 
the  state  of  Louisiana  and  of  the  United 
States,  and  in  the  sincere  belief  that  the  pro- 
visions and  requirements  of  the  said  city  or- 
dinance were  in  direct  violation  thereof,  as 
he  was  advised  and  informed  was  really  the 
truth,  and  could  be  maintained.  Relator 
avers  that  said  ordinance  imposes  a  fine  and 
forfeiture  for  such  refusal  aforesaid,  and  that 
said  portion  of  the  ordinance  in  question  is 
unconstitutional,  nnU  and  void,  for  manifold 
reasons,  which  he  pleaded  specially,  and  set 
up  in  his  defense  to  said  charge  and  affida- 
vit before  the  said  recorder  of  the  first  re- 
corder's court  of  New  Orleans,  which  s&ld 
pleas  and  defenses  were  overruled  by  him 
on  the  trial,  and  among  which  said  pleas  and 
defenses  were  the  following:  (1)  That  said 
ordinance  is  an  tmreasonable,  odious,  and 
oppressive  regulation,  and  interferes  with  re- 
lator in  a  lawful  and  industrial  pursuit, 
wMch  Is  not  injurious  to  the  community,  and 
disregards  relator's  constitutional  privilege 
to  be  protected  in  the  possession  and  enjoy- 
ment of  his  property.  (2)  That  said  ordi- 
nance compels  relator  to  be  a  witness  against 
himself  in  a  criminal  case,  within  the  mean- 
ing of  the  fifth  amendment  of  the  United 
States  consUtntion  and  article  6  of  the  Louis- 
iana constitution.  (3)  Said  ordinance  is  re- 
pugnant to  the  fourth  amendment  of  the 
United  States  constitution  and  article  2  of 
the  Louisiana  state  constitution,  and  vio- 
lates relator's  right  to  be  secured  in  his  per- 
son and  effects  against  unreasonable  search- 
es and  seizures.  (4)  It  violates  the  stat6  and 
federal  constitutions  by  depriving  relator  of 
his  liberty  and  property  without  due  process 
Of  law,  because  it  subjects  him  to  fine  and 
imprisonment  tor  refusing  to  furnish  evi- 
dence against  himself,  which  is  not  due  pro- 
cess of  law,  and  compulsorlly  confiscates  the 
merchandise  (milk)  in  which  he  deals  with- 
out compensation,  and  therefore  also  de- 
prives relator  of  the  equal  protection  of  tho 
laws.  Const  La.  arts.  6,  156;  Const  U.  S. 
Amend.  14.  (6)  The  said  ordinance  violates 
the  fonrteenth  amendment  of  the  United 
States  constitution  for  the  foregoing  and  oth- 
er apparent  reasons.  Relator  represents  that 
all  said  reasons  in  substance,  and  many  oth- 
ers, also  challenging  the  constitutionality  of 
the  said  provision  In  the  said  ordinance,  were 
by  him  specially  pleaded  in  his  behalf  In  his 
defense  to  such  charge,  all  of  which  Vvere 
overruled  and  set  aside  as  of  no  avail,  and 
rdator  was  fined  as  stated,  and  thereupon 
relator  appealed  to  said  recorder  to  be  al- 
lowed a  suspensive  appeal  from  said  fine  and 
sentence,  and  prayed  that  the  same  be  made 
returnable  to  the  supreme  court,  as  the  law 


required,  on  furnishing  bond  and  security  In 
such  amount,  and  conditioned  as  the  law  di- 
rects. That  the  said  recorder  refused  to  al- 
low said  appeal  from  his  Judgment  and  sen- 
tence,, and  assigned  no  reason  for  the  said  re- 
fusal other  than  that  the  people  ot  the  dty 
oif  New  Orleans  looked  to  him  to  suppress 
the  selling  of  adulterated  milk  within  the 
dty  limits.  That  said  recorder  insisted  tliat 
said  fine  of  $25  should  be  Immediately  paid 
by  relator,  and,  in  default  of  payment  of 
said  fine,  that  relator  should  be  immediately 
locked  up  and  imprisoned,  and  therefore  un- 
d«r  duress;  and  protesting  that  said  fine  and 
sentence,  and  that  said  refusal  to  allow  an 
appeal  to  the  supreme  coxirt,  and  threat  of 
immediate  Imprisonment,  were  unlawful; 
and,  moreover,  reserving  all  his  rights  to  In- 
sist that  said  appeal  should  be  allowed  and 
granted  as  prayed  for,  relator  i>aid  to  the 
clerk  of  the  said  first  recorder's  court,  by  di- 
rection of  said  recorder,  the  said  One,  and  ob- 
tained a  receipt  therefor  as  paid  under  pro- 
test and  annexed  to  his  petition.  Relator 
further  averred  that  he  was  entitled  to  an 
appeal  from  the  sentence  of  the  recorder  be- 
cause the  constitutionality  of  said  ordlnaiice 
and  of  the  fine,  penalty,  and  forfeiture  im- 
posed thereunder  are  directly  called  in  ques- 
tion, and  that  there  is  no  other  remedy  to 
enforce .  relator's  right  to  said  appeal  except 
to  apply  to  the  supreme  court  for  a  writ  of 
mandamus  to  command  the  said  recorder  to 
grant  said  appeal,  and  for  a  writ  of  certio- 
rari, to  the  end  tliat  the  said  proceedings  of 
the  State  of  Louisiana  v.  Jean  Duffard  (re- 
lator) be  .certified  to  the  supreme  court  in 
order  that-  their  valldJlty  be  ascertained. 
That  he  had  notified. the  recorder  of  his  in- 
tention to  apply  for  said  writs.  That  he  Is 
entitled  to  a  return  of  the  said  $25  which  he 
has  been  compiled  to  pay  under  protest 
He  accordingly  prayed  that  a  writ  of  man- 
damus issue  commanding  the  said  recorder 
to  allow  relator  a  suspensive  appeal  from 
the  sentence  imposed  by  him  against  relator 
in  the  said  proceedings,  returnable  to  the  su- 
preme court  according  to  law  upon  bis  fur- 
nishing bond  and  security  according  to  law, 
and  to  return  the  said  fine  of  $25,  and  for 
a  writ  of  certiorari  directing  the  said  record- 
er to  certify  to  the  supreme  court  the  said 
proceedings,  In  order  that  their  validity  may 
be  ascertained,  and  that  the  writ  of  man- 
damus be  made  peremptory,  and  that  said 
fine  of  $25  be  returned  to  him,  that  he  be  al- 
lowed a  suspensive  appeal,  and  that  the  re- 
corder be  ordered  to  pay  the  cost  of  the  pro- 
ceedings. 

Alternative  wrUs  having  Issued  as  prayed 
for,  the  recorder  sent  up  the  record  as  he 
was  directed,  and  filed  an  answer,  in  which 
he  declared  that  he  considered  the  demand 
for  appeal  herein  upon  issues  passed  upon 
by  the  supreme  court  in  several  cases  ex- 
pressly or  by  implies tlm  as  an  abuse;  that 
he  declined,  after  imposing  the  fine,  to  grant 
any  order  releasing  relator  from  custody. 
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and  r^tor,  In  default  of  snch  order  for  re- 
lease, paid  the  fine;  that  all  of  said  proceed- 
ings took  place  May  24,  1893,  and  relator 
did  not  proceed  for  mandamus  until  May 
2(ith,  and  respondent  received  no  notice 
thereof  until  May  20tta;  that  meanwhile,  in 
due  course,  the  amount  paid  by  relator  went 
Into  the  city  treasury  as  directed  by  law, 
and  that  respondent  has  no  control  and  nev- 
er had  over  the  amount  of  said  fine,  and  can- 
not be  ordered  to  refund  the  same;  that  he 
acted  in  good  faith,  according  to  his  l>est 
judgment,  and  in  the  public  interest,  as  the 
same  appeared  to  him  to  demand,  and  as 
a  public  officer,  and  he  denies  that  he  can 
be  mulcted  In  the  costs  of  this  proceeding, 
even  if  the  court  should  hold  that  he  acted 
In  any  way  erroneously.  Wherefore,  sub- 
mitting himself  to  the  orders  of  the  court, 
he  prays  that  he  be  not  In  any  event  con- 
demned to  pay  the  costs.  - 

An  examination  of  the  record  sent  up 
shows  that  relator,  charged  with  the  viola- 
tion of  an  ordinance  of  the  city  of  New  Or- 
leans Imposing  as  a  penalty  for  its  violation 
a  fine  of  $26,  and,  in  default  of  payment 
thweof,  Imprisonment  in  the  parish  prison 
for  a  period  of  not  over  30  days,  contested 
on  his  trial  the  constitutionality  and  legality 
of  the  ordinance  and  the  fine  and  penalty 
therein  Imposed;  that  the  issues  so  raised 
by  him  were  determined  against  him;  that 
he  was  convicted  of  the  offense,  and  sen- 
tenced under  the  terms  of  the  ordinance; 
that  he  applied  at  once  for  a  suspensive  ap- 
peal from  this  sentence,  and  that  his  appUca- 
tion  was  refused.  Relator  was  unquestion- 
ably entitled  to  an  appeal,  under  article  81 
of  the  constitution.  The  only  reason  as- 
signed by  the  respondent  Judge  for  his  ac- 
tion is  that  in  his  (pinion  the  Issue  passed 
upon  by  him  had  on  several  occasions  been 
decided  by  this  court,  either  expressly  or 
by  Implication,  adversely  to  relator's  con- 
tentions, and  that  relator  was,  through  his 
motion,  seeking  to  abuse  the  right  of  appeal. 
If  the  relator  was,  under  the  constitution  en- 
titled to  have  the  Judgment  of  the  court  be- 
low reviewed  by  this  court,  that  right  could 
not  be  impaired  by  any  belief  which  the 
Judge  of  the  recorder's  court  might  have  as 
to  Improp^  motives  having  prompted  the 
party  convicted  to  claim  the  exercise  of  the 
rlghl  That  was  a  matter  with  which  he 
had  nothing  to  do.  So  far  as  the  question 
of  appeal  was  concerned,  it  was  no  part  of 
his  duty  to  consider  what  this  court  had 
said  or  might  say  on  the  Issues  raised.  State 
T.  Davey,  37  La.  Ann.  828.  The  course  pur- 
sued by  him  was  totally  unwarranted.  Re- 
lator's rights  in  the  premises  have  not  been 
prejudiced  by  the  payment  made  by>  him  of 
the  fine  imposed,  under  the  circumstances 
of  that  payment  The  respondent  Judge,  In 
his  answer,  contends  that,  even  though  he 
may  have  erred  in  declioing  to  grant  the  ap- 
peal, th3  costs  of  the  present  proceeding 
should  not  be  thrown  upon  him,  as  he  acted 


In  good  faith,  according  to  his  best  Judg- 
ment, and  in  the  public  interest  as  the  same 
appeared  to  him  as  a  public  officer.  Al- 
though the  action  of  the  city  Judge  In  this 
matter  was  imjnstlfiable,  reasons  of  public 
policy  protect  him  ftom  being  made  to  pay 
the  costs.  They  must  be  borne  by  the  city 
of  New  Orleans.  For  the  reasons  herein  as- 
signed, it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  alternative  writ  of  man- 
damus herein  Issued  be  made  peremptory; 
costs  of  this  proceeding  to  be  paid  by  the 
city  of  New  Orleans. 

PARLANGB,  J.,  takes  no  part 


(46  La.  Ann.  1310) 
BOTIRGEOIS  V.  JACOBS.     (No.  10,288.) 
(Supreme  Court  of  Louisiana.     May  25,  1888.) 

MORTOAGE  FORECLOSUBB  —  ThIBD    OfPOSITION  — 

Pakties— Courts— CoNFLioTiNO  Jubisdiction— 
Re8  Judicata. 

1.  The  mortgagor  is  not  an  esBential  party 
to  a  third  opposition  by  a  mortgagee  contesting 
the  validity  and  rank  of  other  mortgages,  and 
an  answer  on  his  part  is  In  the  nature  of  an  in- 
tervention, he  not  having  been  cited. 

2.  In  case  the  same  person  is  sued  by  same 
plaintiS,  in  two  different  courts,  at  one  and 
the  same  time,  for  the  same  cause  of  action, 
and,  without  tendering  the  declinatory  excep- 
tion of  litis  pendens,  answers  both  demands,  the 
first  judgment  rendo^d  b^  either  court  would 
be  valid  and  executory  against  the  party  cast  in 
the  action. 

3.  The  federal  jurisprudence  on  this  ques- 
tion Is  the  same  as  onr  own. 

4.  The  judgment  of  the  court  a  qua  having 
decreed  the  cancellation  of  one  of  the  mortga- 
ges contested  by  third  opponent  and  tills  mort- 
gagee not  having  appeared  or  filed  an  answer 
to  the  appeal,  the  debtor  is  without  interest 
and  this  court  without  jurisdiction  to  alter  It 

6.  The  same  is  true  of  the  purchaser  who 
has  appealed. 

6.  The  judge  having  directed  the  sheriff  to 
retain  the  proceeds  of  sale  subject  to  tlie  fur- 
ther order  of  court,  and  he  having  acknowl- 
edged service,  and  waived  citation,  the  pur- 
chaser, agreeing  to  become  the  stakeholder  in 
his  stead,  and  consenting  to  pay  such  judgment 
as  may  be  rendered  against  him  for  the  pro- 
ceeds, becomes  thereby  a  party  to  the  suit,  and 
such  an  agreement  is  tantamount  to  a  confes- 
sion of  payment,  and  no  further  citation  is  re- 
quired. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St. 
James;  Henry  L.  Duffel,  Judge. 

Action  by  Amant  Bourgeois  against  Octave 
Jacobs  to  enforce  a  vendor's  lien  in  the  na- 
ture  of  a  special  mortgage.  Julia  Kunemann 
appeared,  and  filed  a  third  opposition,  and 
other  parties  were  made  defendants.  From 
the  Judgment  rendered,  defendant  Jacobs  ai>- 
peals.    Affirmed. 

Sims  &  Poche  and  B.  N.  Pngh,  for  appel- 
lant '  Charles  Louque,  for  appellee  Julia 
Kunemann. 

WATKINS,  J.  On  the  7th  of  March,  1878, 
Octave  Jacobs  became  the  purchaser  of  a 
sugar  plantation  in  the  parish  of  St.  James, 
for  the  sum  of  $12,300,  and  of  this  he  paid 
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915,000  in  cash,  and  tor  the  residue  be  Is- 
sued a  aeries  ot  promissory  notes,  payable  to 
his  own  order,  and  same  were  by  Iiimself 
indorsed;  and,  to  secure  tbe  same,  be  stipu- 
lated and  consented  a  special  mcMrtgage,  and 
recognized  tbe  vendor's  Uen  on  tbe  property. 
Amongst  otbers,  tbere  were  tbree  notes,— one 
for  $3,850,  one  for  $1,100,  and  one  for  $550,— 
an  of  wbich  matnred  on  tbe  1st  of  February, 
1889;  and  tbere  was  a  stipulation  in  tbe  act 
that  tbe  mortgage  securing  the  payment  of 
those  three  notes  should  have  preference  and 
priority  ova  the  security  It  gave  to  all  otb- 
ers; in  other  words,  those  tbree  notes  were 
concurrently  secured  by  a  first  mortgage,  and 
all  otbers  by  a  second  mortgage.  On  the 
lOtb  of  February,  1888,  Amant  Bourgeois  pro- 
cnred  an  order  of  seizure  and  sale  against  the 
mortgaged  prop^ty,  in  tbe  enforcement  and 
collection  of  the  note  of  1550  and  interest,  as 
secured  by  said  flnt  mortgage  and  Yea6or'» 
Uen.  On  the  12tb  ot  March,  1888,  during  the 
pendency  of  those  executory  proceedings, 
Mrs.  Julia  Kunemann  filed  a  third  (H>position, 
on  the  grounds,  substantially,  viz.:  That  she 
was  the  b(dd»  and  owner  of  another  of  tbe 
series  of  notes  wbich  were  issued  by  Octave 
Jacobs,  for  $8,000,  made  payable  on  the  2d 
of  March,  1882,  with  8  per  cent  per  annum 
Interest  from  date,  and  secured  by  tbe  sec- 
ond mortgage  contained  in  the  act  of  sale; 
that  upon  the  mortgage  certificate  there  ap- 
pears mention  of  a  mortgage  in  favor  of  the 
Consolidated  Association  of  the  Planters  of 
Louisiana,  to  secure  tbe  payment  of  the  un- 
paid portion  of  the  stock  of  said  association, 
amounting  to  $40,p00;  that  the  shareholders 
have  long  since  paid  in,  on  calls,  the  sum  of 
$612,000,  which  is  and  was  more  than  suffi- 
cient to  meet  and  discharge  the  whole  of  the 
indebtedness  of  said  banl^  to  its  bondholders, 
0?  to  tbe  state  as  their  subrogees,  and  no  oth- 
er debt  is  now  due;  that  same  was  paid  to 
the  officers  of  tbe  state  having  tbe  control 
of  tbe  affairs  of  tbe  bank,  and  Is  a  full  dis- 
charge and  satisfaction  of  all  claims  which 
can  be  made  by  the  state  or  stodcbolders, 
and  the  said  mwtgage  should  be  canceled 
and  erased.  She  prays  to  be  paid  from  the 
proceeds  of  sale,  by  preference  over  the  seiz- 
ing creditor,  the  full  amount  of  her  note, 
with  attorney's  fees.  Interest,  and  cost,  and 
that  the  sheriff  be  ordered  to  retain  said 
sums,  subject  to  the  further  order  of  the 
court;  and  It  was  so  ordered.  The  receiver 
at  the  Consolidated  Association  was  cited  in 
Mandi,  and  the  seizing  creditor,  in  April, 
1888;  and  on  the  26th  of  April,  1888,  Octave 
Jacobs  filed  an  answer,  and  denied  that  any 
interest  had  nm  or  accrued  on  the  note  held 
by  opponent  since  tbe  2d  of  March,  1882,  and 
averred  that  tbe  act  of  sale  to  him  contained 
a  stipulation  to  that  effect  He  further  avers 
that  in  a  suit  entitled  "Widow  Caesar  Kune- 
mann V.  Octave  Jacobs"  the  plaintiff  made 
dalm  for  interest  on  said  $8,000  note,  from 
and  after  the  1st  of  March.  1882;  and,  upon 
8  trial  contradictorily  had.  Judgment  was  pro- 


nounced in  his  favor,  rejecting  her  demand, 
and  decreeing  that,  under  the  stipulations 
contained  in  said  act  of  sale,  "no  interest 
could  be  exacted  pending  the  liquidation  of 
said  association."  He  avers,  further,  thai; 
the  affairs  of  said  association  have  not  yet 
been  liquidated,  and  that  neither  interest  nor 
capital  of  said  debt  can  be  collected,  because 
same  are  not  due,  for  that  reason;  and  he 
pleads  the  said  stipulaticm  and  covenant  in 
said  act  of  sale  and  mortgage  and  said  Judg- 
ment as  res  Judicata,  and  as  evidencing  the 
nonmaturity  of  said  debt  and  interest  He 
prays  toe  the  rejection  of  plaintiff's  demand 
in  toto.  The  seizing  creditor  answers  that 
bis  claim,  under  whldt  tbe  property  was  sent 
to  sale,  is  mtltled  to  be  paid,  by  preference 
over  that  of  oi>p<Mient,  from  the  proceeds  of 
sole,  the  capital  and  Interest  of  his  note,  at- 
torney's fees,  and  cost  The  receiver  filed  an 
exception  to  the  Jmrisdiction  of  tbe  court, 
and,  this  being  overruled,  he  filed  no  answer, 
and  took  no  further  part  In  tbe  proceedings. 
The  Judgment  confirmed  and  made  final  the 
Judgment  by  default  taken  against  the  Con- 
solidated AssodatioQ,  and  directed  and  de- 
creed tbe  reccHrder  of  mortgages  to  cancel 
and  erase  from  the  bo(As  of  his  office  any 
and  all  mortgages  and  assumptions  in  favor 
cMt  the  same;  overruled  the  various  pleas  of 
the  defendant  Octave  Jacobs,  and  decreed  the 
opponent  entitled  to  be  paid  the  full  amount 
of  her  demand,  capital  and  interest;  or- 
dered that  Blleu  Mason,  wife  of  Octave  Ja- 
cobs, purchaser  at  sheriff's  sale  of  tbe  mort- 
gaged pnq[>erty,  should,  under  her  agree- 
ment to  ke^  tbe  proceeds  In  lieu  of  the  sher- 
iflT,  pay  the  same  (1)  to  Amant  Bourgeois, 
the  amount  of  his  debt,  with  Interest,  cost, 
etc.;  and  (2)  to  Julia  Kunemann,  opponent, 
tbe  amount  of  her  debt.  Interest,  attorney's 
fees,  and  cost;  and  directing  the  cancellation 
of  the  mortgages  and  liens  securing  same. 
From  this  Judgment  Octave  Jacobs  appeals, 
and  neither  of  the  appellees  has  filed  ah  an- 
swer, or  requests  any  amendment  of  the  de- 
cree. 

Under  this  state  of  facts.  It  is  manifest 
that  no  alteration  can  be  made  In  the  Judg- 
ment in  respect  to  any  one  of  the  appellees. 
This  court  has  no  Jiu>i8diction  or  power  to 
do  so.  Inasmuch  as  the  Judge  a  quo  found 
and  decided  that  the  stockholders  of  the  Con- 
solidated Association  and  the  state  bad  beeii 
fuUy  satisfied,  adjudged  and  decreed  that  its 
mortgage  should  be  canceled  and  erased,  and 
this  decree  remains  unappealed  from  by  the 
association,  we  are  at  a  loss  to  perceive  on 
what  foundation  Jacobs'  right  of  appeal  is 
predicated.  His  answer  did  not  and  could 
not  deny  the  existence  of  tbe  notes  he  had 
executed,  and  the  mortgage  be  consented  to 
secure  their  payment  It  only  asserted  that 
the  demand  of  opponent  was  premature,  be- 
cause tbe  payment  of  the  note  she  held  bad 
been  procrastinated  by  its  terms,  and  a  cove- 
nant in  tbe  act  of  sale,  until  the  affairs  of  the 
Consolidated  Association  should  have  been 
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folly  llqnldatecl  and  settled.  This,  the  Judg- 
ment of  the  court  declared,  was  an  accom- 
plished fact,  and  ordered  the  cancellation  of 
its  mortgage.  As  he  did  not  owe  any  part 
of  the  debt  due  the  state  or  the  stockholders, 
this  cancellation  was  all  the  protection  he  or 
bis  vendee  needed.  His  legal  purpose  being 
attained,  his  other  complaint  ceases  to  be  of 
any  importance.  The  receiver  of  the  CSon- 
solldated  Association  having  been  regularly 
made  a  party  defendant  and  cited,  he  having 
formally  excepted  to  the  Jurisdiction  of  the 
court  ratione  personae,  and  his  ezceptlon 
having  been  overruled,  and  no  bill  of  excep- 
tions reserved,  final  Judgment  having  been 
rendered  against  him  on  default,  and  no  ap- 
peal having  been  taken  therefrom.  It  seems 
to  UB  quite  unreasonable  that  the  debtor 
should  entertain  apprehension  about  the 
pending  suit  in  the  United  States  circuit 
court;  for,  most  assuredly,  a  copy  of  this 
<^lnlon  and  decree  would  be  competent  evi- 
dence therein.  Our  CJode  of  Practice  pro- 
vides "that  the  same  cause  cannot  be  brought 
before  two  separate  courts,  though  they  be 
possessed  of  concurrent  Jurisdiction.  The 
Judge  before  whom  the  action  was  brought 
first  shall  sustain  his  Jurisdiction,  and  the 
defendant  shall  be  entitled  to  have  the  cause 
dlsmiflsed  by  the  other  coiut,  and  to  recover 
costs.  "Nevertheless,  if  the  defendant,  In- 
stead of  Claiming  to  be  dismissed,  answer  In 
the  two  actions,  in  the  two  separate  courts, 
the  first  Judgment  rendered  by  either  of 
them  shall  be  valid  and  executory  against 
the  party  cast  in  the  action.  All  proceedings 
shall  be  stayed  in  the  other  court,  and  the 
plaintiff  dismissed  after  paying  costs."  Arti- 
cle 04.  Succession  of  Townsend,  37  La.  Ann. 
409. 

On  the  question  of  lis  pendens,  the  fed- 
eral Jurisprudence  Is  the  same  as  our  own. 
In  Stanton  v.  Embrey,  93  U.  S.  554,  the  su- 
preme court  held  that  the  pendency  of  a  prior 
suit  in  anothw  Jurisdiction  is  no  bar  to  a  sub- 
sequent suit  in  a  circuit  court,  even  though  the 
two  suits  are  for  the  same  cause  of  action  and 
between  the  same  parties.  Gordon  v.  Gllf  oil, 
99  U.  S.  169.  But  the  debtor  Jacobs  did  not 
urge  the  plea  of  lis  pendens  In  either  suit,- 
and  the  state  court  rendered  the  first  Judg- 
m&at,  and  it  is  valid  and  executory,  and  by 
It  he  may  be  protected  In  the  United  States 
circuit  court.  This  argument  and  these  de- 
ductions are  Just  as  true  and  as  strictly  ap- 
plicable to  the  complaint  of  the  purchaser, 
Mrs.  Jacobs,  who  Is  also  an  appellant  in  her 
personal  capacity,  and  occupies  the  relation 
of  a  third  person  to  the  Judgment  appealed 
from,  and  appears  by  petition  and  citation 
of  appeal.  The  record  shows  that  the  prop- 
erty was  adjudicated  to  her  at  $25,000, 
during  the  pendency  of  the  executory  pro- 
ceedings, and  with  full  knowledge  of  the  con- 
tents and  purport  of  the  certificate  of  mort- 


gages which  Is  annexed.  How  she  can  enter- 
tain any  hope  of  relief  we  cannot  conceive. 
If  her  appeal  is  to  serve  any  purpose  what- 
ever, it  would  appear  to  be  rather  to  Increase 
than  to  lessen  the  burdens  affecting  the  prop- 
erty purchased,  as  she  has  no  Interest  in-the 
disbursement  of  the  purchase  price  among 
the  parties  before  the  court. 

Her  complaint  of  the  want  of  citation  Is 
equally  without  force.  So  far  as  the  funds 
to  be  distributed  are  concerned,  she  is  but  a 
stakeholder,  and  stands  in  the  room  and  stead 
of  the  sheriff,  who  made  the  sale  under  an 
order  of  the  court,  and  who  was  directed  and 
required  "to  retain  in  his  hands,  subject  to 
the  further  order  of  the  court,  and  out  of  the 
proceeds  of  sale  •  •  •  to  pay  the  sum  of 
$8,000,  with  eight  per  coit.  per  annum  inters 
est,  from  March  7,  18S2,  and  five  per  cent, 
attorney's  fees,  and  cost."  The  sheriff  ac- 
cepted service  and  waived  dtation.  At  the 
sale  Mrs.  Jacobs  became  the  adjudicatee,  and, 
for  the  mutual  convenience  and  security  of 
all  parties  in  Interest,  the  following  agree- 
ment was  made:  "Parish  of  St  James, 
March  17th,  1888.  Be  it  known  that  on  this 
17th  day  of  March,  1888,  it  has  been  agreed 
and  understood  by  and  between  the  purchas- 
er of  the  property,  Mrs.  Ellen  Marson,  wife 
of  Octave  Jacobs,  and  Mrs.  Julia  Kunemann, 
that,  in  consideration  of  the  purchase  of  the 
plantation  this  day  sold  in  the  matter  of 
Amant  Bourgeois  v.  Octave  Jacobs,  No.  1,323 
of  the  docket  of  the  honorable  the  22  Judicial 
district  court  for  the  parish  of  St.  James, 
which  plantation  is  fully  described  in  the 
said  proceedings,  retaining  In  her  hands  the 
amount  of  the  third  opposition  claimed  here- 
in, said  amount  to  carry  interest  stipulated 
in  said  note  from  this  day,  the  said  purchas- 
er binds  herself  to  pay  the  amount  of  the 
Judgment  to  be  rendered  on  such  third  oppo- 
sition. [Signed]  Sims  &  Poche,  Attorneys 
for  Mrs.  Octave  Jacobs.  Chas.  Louque,  At- 
torney for  Mrs.  Kunemann."  She  has  since 
retained  the  money  in  her  bands,  and  has  it 
now.  This  paper  furnishes  the  proof  of  the 
fact  She  occupies  Just  the  same  position  the 
sheriff  did,  and  is  Just  as  amenable  as  he  is 
or  was  "to  the  future  order  of  the  court" 
This  agreement  contains  what,  to  our  think- 
ing, is  the  equivalent  of  a  confession  of  Judg- 
ment Certainly,  no  further  or  additional  ci- 
tation was  contemplated  by  the  parties.  The 
Judge  of  the  vicinage  had  all  the  parties  be- 
fore him,  and  was  familiar  with  all  the  par- 
ties and  all  of  the  Incidents  of  the  trial,  and, 
as  he  seems  to  have  entertained  an  equitable 
view  of  the  matters  in  hand,  we  find  no  oc- 
casion to  reverse  his  finding.  Judgment  af- 
firmed. 

The  OHEBF  JUSTIOB  and  BREAUX,  J., 
not  having  been  present  when  this  case  was 
submitted,  take  no  part 
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PEUOH  et  al.  t.  DABBT  et  al,    (No.  9,741.) 

(Supreme  Court  of  Louisiana.     May  25,  1893.) 

COCBTS  —  CONFLICTIXO  StATI    AN'D  FeOEKAL  JU- 
BISDICTION— CaNCKLLATIOII  OF  M0KTOA6B. 

Notwithstanding  the  affairs  of  the  Con- 
solidated Association  of  Planters  of  Louisiana 
are  in  process  of  liquidation  in  a  federal  court, 
a  court  of  this  state  is  quite  competent  to  en- 
tertain, and,  on  sufficient  proof,  make  absolute, 
a  rule  taken  for  the  cancellation  of  a  mortgage 
resting  on  proper^  against  which  another  spe- 
cial mortgagee  is  proceeding  by  seizure  and  sale 
on  a  competing  mortgage. 
(SjUabus  br  the  (3ourt) 

Appeal  from  dvU  district  conrt,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Ernest  Peuch  and  others  against 
Celestlne  Daret,  the  state  of  Louisiana,  and 
others,  to  cancel  a  mortgage.  From  the 
Judgment  rendered,  the  state  and  another 
appeal.    Affirmed. 

Joseph  P.  Eomor,  for  appellant  M.  J. 
Cunningham,  Atty.  Gen.,  tor  the  State. 
Semmes  &  Legendre,  for  appellees. 

WATKINS,  J.  Bmest  Peuch  obtained  an 
order  of  seizure  and  sale  against  defendant's 
plantation  in  the  parish  of  St  James  In  the 
enforcement  and  foreclosure  of  a  special 
mortgage  securing  payment  of  a  note  of  |5,- 
500,  with  Interest  Pending  advertisement 
of  same  for  sale,  Mrs.  M.  Daret  Pierre  Pootz, 
and  plaintUI  presented  a  petition  to  the  court 
to  the  effect  that  Mrs.  M.  Daret  Is  the  pres- 
ent owner  and  possessor  of  the  plantation 
mortgaged,  by  purchase  from  Mrs.  Celestlne 
Daret  and  that,  long  antecedent  thereto,  Ar- 
mand  Duplantler  had  subscribed  for  37 
shares  of  the  stodc  of  the  Consolidated  Asso- 
ciation of  Planters  of  Louisiana,  and  mort- 
gaged said  property  to  secure  the  same,  and 
a  loan  of  $9,250  additional,  and  on  which 
said  shares  all  loon  installments  and  con- 
tributions have  been  paid;  that  the  amount 
of  said  stock  mortgage  is  greater  than  the 
actual  value  of  the  land,  and,  If  paid,  noth- 
ing would  remain  of  the  proceeds  of  sale, 
when  realized,  to  apply  to  petitioner's  mort- 
gage; but  as  said  indebtedness  no  longer 
exists,  the  Inscription  of  the  mortgage  should 
no  longer  remain  as  an  apparent  incum- 
brance on  the  land,  to  their  detriment;  and 
they  allege  themselves  to  be  entitled  to  have 
same  canceled,  and  they  pray  for  the  can- 
cellation thereof.  Th,e  state  of  Louisiana, 
being  a  party  defendant,  excepts  that  the 
same  question  Is  at  Issue  In  a  suit  now  pend- 
ing In  the  United  States  circuit  court  en- 
titled "Cressey  v.  Consolidated  Association," 
and  adopts  the  exception  taken  by  John  Cal- 
houn, receiver,  which  is  to  the  effect  that  It 
declines  the  Jurisdiction  of  the  civil .  district 
court  on  the  ground  "that  he  cannot  be 
sued  as  receiver  before  the  court  that  ap- 
pointed him,  •  •  *  unless  by  permission 
of  said  United  State?  circuit  court  which 
has  not  been  granted."  From  a  Judgment 
werruUng  these  exceptions,  and  making  the 


rale  absolute,  the  state  and  receiver  have 
appealed. 

The  exception  urged  Is  the  same  in  prin- 
ciple as  the  one  tendered  and  overruled  in 
Lonaux  v.  Becorder,  36  Leu  Ann.  975,  and 
to  which  suit  the  state  was  a  party;  and  in 
the  coiuse  of  our  opinion  we  said:  ''This  is 
a  proceeding  to  compel  a  ministerial  officer 
to  do  what  is  alleged  to  be  his  manifest  duty 
in  a  matter  wherein  it  has  been  Judiciously 
declared  the  state  has  lost  all  interest,,"  etc. 
Also,  the  court  said:  "The  point  made  that 
this  court  is  vrithout  Jurisdiction,  because  re- 
ceivers have  been  appointed  for  the  Consoli- 
dated Association  by  the  United  States  cir- 
cuit court  Is  untenable  when  the  object  of 
the  proceeding  is  to  erase  from  the  mortgage 
book  of  the  state  an  Incumbrance  created 
by  her  law,  and  which  the  circuit  court  of 
the  United  States  would  have  no  authority 
to  order."  We  cannot  see  any  force  in  the 
objection,  and  are  of  opinion  that  our  opin- 
ion in  the  Lanaux  Case  Is  controlling.  This 
court  is  clearly  competent  to  entertain  the 
rule,  and  decide  It  notwithstanding  the  Con- 
solidated Association  of  Planters  of  Louis- 
iana is  in  process  of  liquidation  in  the  courts 
of  the  United  States.  In  State  v.  Consolidat- 
ed Aas'n,  43  La.  Ann.  838,  9  South.  564,  all 
of  the  questions  herein  raised  were  gone 
into,  and  decided  in  keeping  with  the  views 
expressed  In  the  Lanaux  Case.  BYom  our 
opinion  In  that  case  it  appears  that  the  case 
of  Cressey  v.  Consolidated  Ass'n,  referred 
to  as  then  pending  in  the  United  States  cir- 
cuit court,  has  since  been  decided  by  the 
supreme  court  of  the  United  States,  (11  Sup. 
Ct.  387,)  and  on  the  principles  annotmced  in 
Association  v.  Lord,  35  La.  Ann.  438,  (a  par- 
allel case,)  maintaining  the  prescription,  and 
directing  the  cancellation  of  the  mortgage. 
This  case  has  been  kept  under  advisement 
for  several  years  on  account  of  the  pend- 
ency of  the  Cressey  Case;  and  now  that  It 
has  been  finally  decided,  there  is  no  occasion 
for  longer  delay.  For  the  reasons  assigned 
in  the  decided  cases  referred  to  supra,  our 
Judgment  must  go  in  favor  of  the  plaintiff, 
the  evidence  being  conclusively  in  favor  of 
the  rule.  The  Judge  a  quo  decided  the  case 
correctly  in  making  the  rule  absolute.  Judg- 
ment affirmed. 


(45  La.  Ann.) 

STATE  V.  BENJAMIN.     (No.  851.) 

(Supreme  Court  of  Louisiana.     July  17,  1893.) 

CaiMiSAi.  Law  —  Vbkdict  —  Bbsfonsiyieness  to 

CHAKOB— ARBEST  or  JcdOMUNT — Efpkct. 

1.  The  judgment  appealed  from  sustained  a 
motion  in  arrest  on  the  ground  that  the  verdict 
was  not  responsive  to  the  charge,  and  remanded 
the  prisoner  to  await  a  new  trial.  The  verdict 
was  not  responsive  to  the  indictment  The  of- 
fense of  which  the  accused  waa  found  guilty 
is  not  of  the  same  generic  class.  The  same 
kind  of  evidence  Is  not  necessarily  applicable 
to  the  one  as  to  the  other. 

2.  The  judgment  being  not  responsive,  and 
erroneous,  the  defendant  may  be  tried  anew. 

(Syllabus  by  the  Court.) 
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Error  from  district  court,  parish  of  Natch- 
itoches; Andrews,  Judge. 

George  Benjamin  was  convicted  of  assault 
with  a  dangerous  weapon,  and  a  new  trial 
was  granted,  from  which  the  state  appeals. 
Defendant  appeals  from  that  part  of  the  or- 
der which  denies  his  release  from  further 
prosecution.     Affirmed. 

H.  li.  Desmukes,  tor  appellant. 

H.  F.  Brazeale  and  John  R.  Land,  Dist. 
Attys.,  for  the  State. 

Although  several  offenses  created  by  dif- 
ferent statutes  cannot  be  included  in  one 
count,  yet,  where  an  indictmoit  in  a  single 
count  ctiarges  an  offense  which  includes 
within  It  another  and  less  offense,  the  de- 
fendant may  be  acquitted  of  the  former  and 
convicted  of  the  latter.  Theref<we  a  verdict 
of  an  "assault  with  a  dangerous  weapon"  Is 
rt>sponsive  to  a  charge  of  "shooting  with  in- 
tent to  kill,"  of  which  an  assault  with  a 
dangerous  weapon  is  the  first  essential  step 
and  element,  both  in  fact  and  in  law.  0  La. 
Ann.  286;  23  La.  Ann.  326;  28  La.  Ann. 
434;  35  La.  Ann.  63;  Whart  Crlm.  PL  ff 
246.  247;   Proff.  Jury,  §  428. 

BREAITX,  J.  The  defendant  was  charged 
with  the  crime  of  shooting  one  Sandy  Bums 
with  intent  to  kilL  He  pleaded  not  guilty, 
and  was  tried  by  a  jury,  and  found  guilty 
of  assault  with  a  dangerous  weapon.  He 
moved  in  arrest  of  Judgment  on  the  ground 
that  the  judgment  was  not  responsive  to  the 
charge;  and  prayed  for  his  release,  as  in 
effect  acquitted.  The  motion  in  arrest  was 
sustained  by  the  court,  but  the  court  ordered 
the  prisons  held  for  further  proceeding  and 
trial  on  the  indictment.  From  the  Judgment 
sustaining  the  motion  on  the  ground  that 
the  verdict  was  not  responsive,  the  state 
appeals.  The  accused  ai^teals  from  that 
part  of  the  sentence  holding  him  for  further 
trial.  The  groimd  on  the  part  of  the  state 
on  which  a  reversal  of  the  judgment  of  the 
lower  court  is  asked  is  that  the  charge  in 
the  indictment,  "shooting  with  intent  to 
kill,"  embraces  the  lower  crime  of  "assault 
with  a  dangerous  weapon;"  that  they  be- 
long to  the  same  class;  that  the  same  kind 
of  evidence  is  applicable  to  one  as  to  the 
other;  that  they  differ  in  degree,  and  not 
in  kind.  The  defendant  does  not  question 
the  correctness  of  the  well-settled  principle 
of  criminal  law  that,  where  an  accused  has 
been  indicted  for  an  offense,  he  may  be  con- 
victed of  another 'of  the  same  generic  class. 
His  contention  is  that  they  are  not  of  the 
same  generic  class,  and  he  refers  to  the  case 
of  State  V.  Johns,  32  La.  Ann.  812,  In  which 
It  was  held  that  the  crime  of  stabbing  any 
Itcrson  with  intent  to  commit  murder  and 
that  of  Inflicting  with  a  dangerous  weapon 
a  wound  less  than  mayhem  could  not  lie  set 
out  in  one  count  of  the  Indictment.  He  also 
refers  to  the  case  of  State  v.  Pratt,  10  La. 


Ann.  191,  in  which  it  was  decided  that  a 
charge  of  "inflicting  a  wound  less  than  may- 
hem is  not  necessarily  included  in  a  charge  . 
of  shooting  with  a  dangerous  weapon  with 
intent  to  kill  and  murder;"  and  to  the  Mur- 
doch Case,  35  La.  Ann.  729.  In  the  last 
case  the  accused  was  charged  with  shooting 
with  intent  to  commit  murder.  The  verdict 
was:  "Guilty  of  wounding  with  a  danger- 
ous weapon,  less  than  mayhem."  The  court 
In  the  case  just  referred  to  sustained  a  mo- 
tion in  arrest  of  Judgment,  on  the  grounds 
that  the  verdict  was  not  responsive;  that 
the  two  offenses  were  separate  and  distinct; 
that  the  charge  did  not  include  the  offense 
found  by  the  jury,  as  the  proof  of  the  major, 
did  not  necessarily  include  proof  of  the  mi- 
nor, offense.  The  question  in  the  first  case 
referred  to— the  Johns  Case— was  one  relating 
to  the  duplicity  and  uncertainty  arising  in 
charging  an  accused  vTith  two  distinct  of- 
fenses in  one  count;  the  rule  being  that  sev- 
eral distinct  offenses  cannot  be  included  In 
one  count  of  the  indictment.  The  offenses, 
in  that  case,  were  distinct,  required  differ- 
ent pimishment,  and  were  not  of  the  same 
generic  dass.  In  the  Pratt  Case  the  question 
is  similar  to  that  decided  in  the  Johns  Case. 
The  only  difference  is  that  tn  the  Pratt  Case 
the  accused  was  charged  with  intent  to  kill. 
It  is  well  established  tliat  proof  of  the  major, 
must  necessarily  include  proof  of  the  minor, 
offense,  in  order  tliat  the  crimes  may  be 
considered  of  the  same  class.  It  may  well 
be  proven  that  an-  accused  is  guilty  of  shoot- 
ing with  intent  to  lUll  and  murder  without 
proving  that  he  Is  guilty  of  inflicting  a 
wound  less  than  mayhem.  Thus  far  the  de- 
cisions to  which  our  attention  is  directed  by 
defendant's  counsel  relate  to  separate,  sub- 
stantive crimes,  not  of  the  same  generic 
class.  The  line  of  difference,  is  not  as  clear- 
ly defined  in  the  case  at  bar.  The  proposi 
tlon  that  the  charge  of  shooting  with  Intent 
to  Idll  may  include  that  of  guilty  of  an  as- 
sault with  a  dangerous  weapon  is  undoubt- 
edly true,  and  would  offer  no  difficulty  of  in- 
terpretation were  It  not  that  a  wound  or 
assault  may  be  inflicted  with  a  dangerous 
weapon  without  any  shooting  at  all.  The 
means  of  committing  an  assault  with  a  dan- 
gerous weapon  are  numerous.  It  would  be 
confusing  in  criminal  practice  were  it  held 
that,  upon  the  charge  in  the  Indlctmoit,  a 
verdict  such  as  that  found  is  responsive. 
Mr.  Wharton  Illustrates  by  reference  to  ash 
Siiults  upon  officers,  assaults  with  lottery, 
or  assault  with  a  felonious  intent,  where 
all  but  the  assault  may  be  rejected.  1 
Whart  Crim.  Law.  §  627.  If  (for  lUustra- 
tion)  we  reject  oa  surplusage  the  words 
"with  a  dangerous  weapon,"  a  verdict  for 
assault  would  be  responsive.  Setting  aside 
the  rejection,  and  adding  the  words  rejected, 
the  offense  is  distinct,  and  not  cognate.  The 
evidence  to  prove  the  .offense  charged  would 
not  necessarily  cover  only  assault  with  a 
dangerous  weapon.    It  might  be  proven,  uu- 
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der  the  charge  as  wighially  made,  that  an 
aasaolt  was  made  with  any  dangerous  weap- 
on, In  <»:der  to  enable  the  Jury  to  find  a 
Terdlct  tix  the  minor  offense.  The  issue  as 
(MlginAlly  presented  might  be  changed  ftom 
shooting  with  intent  to  kill,  to  an  assault 
with  a  knife,  or  any  other  dangerous  weap- 
on. The  case  at  bar  wlU  be  in  line  with 
those  to  which  we  have  referred.  Under 
their  authority  we  hold  that  the  offense  is 
not  included  In  the  charge. 

The  defendant  next  contends  that  in  effect 
he  has  been  acquitted  of  the  crimes  charged 
by  the  verdict  of  the  Jury,  and  that  be  Is 
oititled  to  his  discharge.  The  yerdict  was 
onnnlled  on  his  motion  in  arrest  The  test, 
■ays  Mr.  Bishop,  "as  to  the  effect  of  a  non- 
responsive,  uncertain,  or  imperfect  verdict 
which  has  been  received  or  recorded.  Is:  If 
It  sufficiently  finds  anything,  whether  for  or 
igalmst  the  defendant,  it  will  be  interpreted 
by  the  court,  and  Judgment  rendered  on  the 
one  side  or  the  other,  for  what  is  thus  found; 
otherwise,  it  will  be  treated  as  null,  the 
Judgment  wQl  be  arrested,  or  be  erroneous 
if  rendved,  and  the  defendant  may  be 
tried  anew."  1  Bish.  Grim.  Proc.  1005. 
Judge  Cooley  says:  "If,  after  verdict 
■gainst  accused.  It  has  been  set  aside  on  his 
motion  for  new  trial  or  on  a  writ  of  error, 
or  the  judgment  has  been  urested,  the  ac- 
cused may  again  be  put  upon  trial  for  the 
acts  before  charged  against  him,  and  the 
proceedings  had  will  constitute  no  protee- 
tk»."  Cooley,  Const  Llm.  227-328.  See, 
also.  State  v.  Oliver,  88  La.  Ann.  470,  471, 
2  South.  184.  The  Judgment  was  arrested 
on  defendant's  motion.  The  principles  an- 
nounced therefore  apply.  Judgment  af- 
flrued. 

(«  La.  Aim.  1206) 

BTATH  ex  rel.  KIRSCH  v.  TAYLOR,  Judge. 

(No.  888.) 
(Snpreme  Court  of  Lonisiaoa.     Oct  27,  1883.) 

"Wmn  or  Fbohibition— Forum  — Jdxisdiotioh  or 
Court  or  Appeals. 
The  eonrt  of  appeals,  in  aid  of  its  appel- 
late jorlsdicdon,  has  the  exclDsive  power  to  is- 
sue a  writ  of  prohibition  to  the  district  court 
which  is  proceeding  to  try  a  case  on  the  docket 
of  the  court  of  appeals,  and  of  which  1^  juris- 
diction has  not  been  divested.     On  the  relator 
fiUling  to  get  relief  in  that  court  it  will  be 
timely  to  invoke  the  saperTisoFv  jurisdictioii  of 
this  court 
(Syilabns  by  the  Court) 

Original  application  in  the  name  of  the 
state  at  the  relation  of  Abe  Kbrsch  for  a 
writ  of  prohibition  to  S.  L.  Taylor,  Judge 
of  the  first  Judicial  district  court    Denied. 

Land  &  Land,  for  plalntlfl.  BeQ  ft  Ran- 
dolph, for  defendant 

HcKNBRT,  J.  It  Is  alleged  in  relator's 
application  that  on  an  appeal  to  the  court 
of  appeals  from  the  first  Judicial  district 
court  a  Judgment  was  rendered  against  him 


overruling  his  exception  to  the  Jurisdiction 
of  the  district  court,  and  remanding  the 
case.  That  said  court,  after  the  rendering 
of  said  Judgment,  to  continue  its  term,  was 
adjourned  from  day  to  day  by  one  of  the 
Judges  of  said  court,  the  other  being  absent, 
and  that  no  application  for  a  rehearing,  to 
which  he  was  entitled,  was  filed  In  said 
court;  and  that  said  Judgment  had  not  be- 
come final,  I>ecause  three  Judicial  days  did 
not  Intervene  between  the  date  of  the  Judg- 
ment and  the  final  adjournment  of  the 
court  That  the  first  Judicial  district  court 
assumed  Jurisdiction  of  the  case,  and  was 
proceeding  to  try  the  same,  and  that  he 
had  filed  an  exception  to  tiie  jurisdiction 
of  said  court,  as  the  case  was  stUl  on  the 
docket  of  the  court  of  appeals,  and  the  dis- 
trict court  could  have  no  jurisdiction  of 
said  case  until  the  Judgment  overruling  the 
exception  and  remanding  the  case  became 
final  Taking  this  statement  as  correct.  It 
is  evident  that  the  court  at  this  stage  of 
the  proceedings  has  no  jurisdiction  to  grant 
the  relief  prayed  for.  The  relator  has  not 
exhausted  his  remedy  in  the  lowv  jurisdio- 
tion  by  an  application  to  the  court  of  ap- 
peals for  a  writ  of  prohibition.  Article  104 
of  the  constitution  invests  the  judges  of  the 
court  of  appeals  with  Jurisdiction  to  issue 
writs  of  mandamus,  prohibition,  and  cer- 
tiorari in  aid  of  their  appellate  Jurisdiction. 
This  case  falls  under  the  provisions  of  this 
article,  and  the  Judges  of  the  court  of  ap- 
peals had  the  undoubted  power  exclusively 
to  Issue  the  writ  In  aid  of  their  appellate 
Jorisdlctlon.  Falling  to  obtain  relief  from 
that  court,  It  will  then  be  timely  to  Invoke 
the  supervisory  jurisdiction  of  this  court 
If  the  facta  warrant  it  It  is  therefore  or- 
dered that  the  rule  granted  herein  be  dis- 
charged, and  the  relief  prayed  for  be  denied, 
at  the  cost  of  plaintiff  In  interest,  the  re- 
lator. 


(4B  La.  Ann.  US4) 
RANDALL  v.  HAMILTON.     (No.   SfflL) 
(Supreme  Court  of  Louisiana.    Oet  80^  188&) 

LiBaL  AND  8l.A]n>SB  —  AlXXOATIOKS  IK  JCDIOIAI, 

Procsboikos— Plsadinos. 

1.  Plalntlfl  In  an  action  for  damages  for  a 
libel  has  the  right  to  qtedflcally  affirm  In  Us 
pleadings,  and  on  a  trial  to  prove,  the  nonexist- 
ence of  the  conditions  upon  which  'would  be 
dependent  a  right  of  exemption  from  liability, 
grounded  on  the  fact  that  the  matters  com- 
plained of  were  diarged  on  a  Judicial  proceed- 
ing. He  cannot  be  cut  off  from  establishing 
an  allegation  to  that  effect  by  an  exception  of 
no  cause  of  action. 

2.  The  fact  that  matter  defamatory  and 
libelous  in  its  character  was  charged  in  the 
petition  of  a  plaintiff  against  a  defendant  doea 
not  of  itself  carry  absolute  exemption  from  lia- 
bility for  damages  claimed  by  reason  of  said 
defamatory  and  libelous  charges;  other  facts 
must  concur  to  bring  about  that  result 

3.  There  is  a  great  difference  between  an 
absolute  exemption  from  liability  for  damages 
for  acts  daae  in  the  course  of  judicial  proceed- 
ings under  a  given  state  of  facts  proven,  and  an 
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absolute  exemption  from  liabiUtr  to  a  suit  for 
the  purpose  of  testing  whether  such  ft  state  of 
facts  exists  as  would  convey  with  it  such  pro- 
tection from  damages,  and  between  the  situa- 
tion of  parties  at  the  end  of  a  lawsuit  after 
eTldence  adduced,  and  that  of  parties  at  its  be- 
ginning, standing  on  pleadings. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Caddo; 
S.  L.  Taylor,  Judge. 

Action  by  Charles  X  Randall  against  Wil- 
liam B.  Hamilton  for  libel.  There  was  judg- 
ment for  defendant  on  exceptions  to  the  com- 
plaint in  the  nature  of  a  demurrer,  and  plain- 
tiff appeals.    Reversed. 

M.  S.  Jones,  Alexander  &  BUtnchard,  and 
Leonard  &  Thatcher,  for  appelant 

Wise  &  Eemdon,  for  appellee. 

Communications  in  a  Judicial  proceeding 
are  privileged,  and  no  person  is  liable,  dvlUy 
or  criminally,  in  any  respect,  to  anything 
published  by  him  in  the  course  of  his  duty  In 
said  proceeding. 

This  privilege  extends  alike  to  parties,  coun- 
sel, witpeeses,  Jtuora,  and  Judges. 

The  privilege  depends  in  no  respect  upon 
the  bona  fides  of  the  defendant 

The  only  question  is  whether  the  occasion 
existed,  and  whether  the  aUegatlons  com- 
plained of  were  pertlnmt  to  the  occasion. 
Townab.  Sland.  ft  L.  par.  221;  Odg.  Sland. 
&  L.  p.  186;  6  Mart  (N.  S.)  477;  21  La.  Ann. 
876;  86  La.  Ann.  78;  Id.  651;  48  La.  Ann. 
464,  0  South.  106. 

Wb«re  it  appears  on  tbe  face  of  the  peti- 
tion that  the  defamatory  matter  was  publish- 
ed in  a  Judicial  proceeding  In  an  action,  and 
was  pertinent  to  the  matter  in  band,  the  pe- 
tition is  demurrable,  notwithstanding  the  al- 
legation that  the  publication  was  false  and 
malldouB.    Townsh.  Sland.  &  L.  p.  659. 

NICHOLLS,  C.  J.  The  defendant  In  this 
case  having  filed  an  exception  of  no  cause  of 
action  to  plaintiff's  demand,  the  aUegatlons 
of  the  petition  wlU  have  to  be  given  In  full. 
Plaintiff  avers  that  on  or  about  June  22, 
1892,  William  E.  Hamilton,  through  bis  at- 
torney, instituted  in  the  district  court  for 
Caddo  a  suit  entitled  "The  Shreveport  Elec- 
tric Railway  and  Motive  Power  Company  vs. 
The  City  of  Shreveport  et  al.,"  by  filing  a  pe- 
tition verified  by  his  oath  made  and  subscrib- 
ed to  before  Gal  J>.  Hicks,  notary  public  of 
■aid  parish,  on  June  21, 1892,  whereon  he  ob- 
tained from  the  Honorable  S.  L.  Taylor, 
Judge  of  said  court,  on  June  22,  1892,  a  writ 
of  injunction.  That  in  said  petition  and  affi- 
davit said  Hamilton  represented  himself  to 
be  the  president  of  a  pretended  corporation, 
styled  in  said  petition  "The  Shreveport  Elec- 
tric Railway  &  Motive  Power  Company," 
and  therein  falsely  described  as  a  corporation 
duly  chartered,  organized,  and  existing  under 
tbe  laws  of  the  state  of  Louisiana.  That  In 
said  petition,  among  others,  the  following  al- 
legations are  made,  viz.:  "That  said  pretend- 


ed company  had  been  granted  and  vested 
with  certain  rights,  privileges,  and  fran- 
chises, by  an  ordinance  of  the  council  of  the 
city  of  Shreveport  of  July  23,  1891,  and  that 
such  rights,  privileges,  and  franchises  were 
held  by  and  vested  In  sold  company.  Tliat, 
In  the  exercise  of  such  rights,  said  Hamilton, 
as  president  of  said  company,  employed  a 
gang  of  lalmrers,  and  was  with  them  en- 
gaged In  constructing  a  railroad  along  Soutb- 
ern  avenue.  In  said  city,  on  June  20,  1882, 
when  the  police  officers  of  said  city,  acting 
under  the  authority  of  the  mayor  and  council 
of  said  city,  arrested  him  and  said  laborem, 
and  forcibly  prevented  them  from  continuing 
such  work.  That  said  policemen,  mayor,  and 
council,  in  their  interference  with  the  rights 
vested  in  said  company  by  said  ordinance, 
claimed  that  said  ordinance,  and  all  rights 
thereby  vested,  were  repealed  by  said  coun- 
cil at  its  session  on  Jime  9,  1892.  Tliat  said 
pretended  repealing  or  demand  Is  an  attempt 
to  divest  vested  rights,  and  is  illegal,  null, 
and  void.  That  Herman  Herold,  Charles  J. 
Randall,  W.  D.  Scofleld,  John  C.  Wimbtsh, 
and  Henry  H.  Touree,  members  of  tbe  coun- 
cil of  said  city,  entered  into  a  conspiracy 
with  certain  persons  connected  with  and  in- 
terested In  the  City  Railroad  Company,  a 
rival  corporation,  to  pass  said  pretended  re- 
pealing ordinance.  That  said  conspiracy  was 
conceived  and  executed  solely  In  the  interest 
of  said  City  Railroad  Company  and  Its  own- 
ers, and  without  any  regard  to  the  rights  of 
said  Hamilton  Company  or  of  the  public. 
That  such  conspiracy,  so  concocted,  was  kept 
a  profound  secret  from  the  mayor,  and  from 
the  remaining  members  of  the  city  coimcil, 
and  from  tbe  people;  and,  maintaining  In- 
violable the  injunction  of  secrecy  imposed  on 
them  by  said  parties  whose  interests  alone 
they  were  to  subserve,  the  said  members  of 
said  council  refused  to  entertain  a  motion  to 
postpone  for  investigation,  ma4e  by  a  mem- 
ber not  a  party  to  said  conspiracy,  and  re- 
fused to  hear  the  opinion  or  follow  the  ad- 
vice of  the  city  attorney,  because  they  had 
already  taken  the  advice  of  the  retained 
counsel  of  said  City  Railroad  Company. 
That  said  conspiracy,  and  all  the  acts  in  pur- 
suance thereof,  on  the  part  of  the  aforesaid 
members  of  the  city  council,  were  illegal, 
wrongful,  tortious,  and  a  fraud  on  the  rights 
of  said  Hamilton  Company.  That  all  of 
which  foregoing  fully  appeared  from  a  cer- 
tified copy  of  said  petition,  annexed  and 
made  part  hereof.  That  said  suit  was  dis- 
missed by  Judgment  .of  the  district  court  for 
Caddo,  on  exceptions  of  defendants  thereto, 
for  reasons  assigned  in  said  Judgment,  which 
said  exceptions  and  Judgment  therein  are 
made  part  hereof  by  reference.  That  he  is 
now,  and  was  at  the  time  of  the  adoption  of 
the  ordinance  of  July  23,  1891,  purporting 
and  intending  to  grant  certain  franchises  ful- 
ly set  forth  In  the  petition  of  said  W.  E. 
Hamilton  in  said  suit,  a  member  of  the  city 
council,  and  that  he  voted  as  a  member  of 
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fhe  dty  conncQ  against  said  ordinance.  That 
he  Is  now  and  was  a  member  of  the  dty 
cotmdl  on  Jnne  9,  1892,  and  as  such  voted 
for  the  ordinance  enacted  on  said  date  by 
said  council,  repealing  the  ordinance  grant- 
ing certain  rights  to  the  Bhreveport  Electric 
Railway  &  Motive  Power  Company,  and  that 
it  was  his  right  and  his  duty  so  to  vote^  for 
the  reasons  (among  others)  aasigned  by  tne 
Caddo  district  court  in  the  opinion  and  judg- 
ment dismissing  said  suit  No.  4,001.  That 
the  charges  made  against  him  and  his  fellow 
members  of  said  council,  In  the  petition  in 
said  suit  No.  4,001,  and  rerlfled  by  the  oath 
of  said  W.  B.  Hamilton,  and  the  aUegatlons 
of  said  petition  with  regard  to  himself  anO 
to  his  said  fellow  members.  In  so  far  as  luey 
affect  the  petitioner,  are  false,  libelous,  and 
slanderous,  designed  and  calculated  to  Injure 
and  destroy  the  character  and  reputation  of 
petitioner  as  a  private  citizen  and  public 
official,  and  his  credit  and  repute  as  a  busi- 
ness man;  and  that  said  charges  and  allega- 
tions constitute  a  charge  of  felony,  and  a 
criminal  and  infamous  offense  under  the  laws 
of  the  state  of  Louisiana;  and  that  said  W. 
E.  Hamilton  well  knew  when  he  published 
said  charges,  and  verified  them  by  his  oath, 
that  same  were  false,  libelous,  and  slander- 
ous, and  same  were  maliciously  made  and 
with  full  advice;  that  said  charges  and  alle- 
gations were  so  made  and  published  by  said 
W.  E.  Hamilton  without  cause,  wantonly, 
malldously,  and  with  intent  to  injnre  peti- 
tioner, and  that  said  charges,  as  made  anQ 
published  in  said  petition,  the  said  Hamilton 
.  has  verbally  rdterated,  made,  and  puUisbed, 
at  various  times  before  and  after  the  institu- 
tion of  said  suit  No.  4,001,  to  citizens  of 
S9u'eveport  and  to  others,  with  design  to  In- 
jure petitioner,  and  destroy  his  character  and 
credit  That  the  said  petition  of  the  said 
H>imllt<m  in  said  suit  No.  4,001  showjg  on  its 
face  no  cause  of  action  against  petitioner 
and  the  other  members  of  the  common  couu- 
dl  named  ther<H>n,  and  that  he  and  said  oth- 
er members  were  made  defendants  In  said 
suit  wantonly,  maliciously,  and  for  the  cor- 
rupt purpose  of  influencing  thereby  the  ofH- 
clal  action  of  petitioner  and  said  other  mem- 
bers In  the  interest  of  said  Hamilton  and  a 
certain  corporation,  to  wit,  the  Shreveport 
Railway  &  Land  Improvement  Company, 
wherein  said  Hamilton  is  a  large  stockholder, 
together  with  his  father-in-law,  Edward  Ja- 
cobs, his  brother-in-law,  Walter  B.  Jacobs, 
and  wherein  said  W.  B.  Hamilton,  Edward 
Jacobs,  and  the  said  W.  B.  Jacobs  and  First 
National  Bank  of  Shrevep<»rt  (whereof  said 
W.  B.  Hamilton  Is  vice  president  and  said 
W.  B.  Jacobs  le  cashier)  are  large  stockhold- 
ers, and  are  otherwise  largely  IntereBted;  it 
being  the  purpose  and  Intention  of  said  Ham- 
ilton to  destroy  the  value,  and  force  the  sale 
to  said  Shreveport  Railway  &  Land  Improve- 
ment Company,  of  the  property  and  fran- 
chises of  the  Shreveport  City  Railway  Com- 
pany, a  rival  corporation.    That,  since  the 


judgment  of  the  Caddo  district  court  dismiss- 
ed said  suit  No.  4,001,  the  road  and  fran- 
chise of  said  City  Railroad  Company  have 
been  purchased  by  the  Shreveport  Railway  & 
Land  Improvement  Company,  or  by  the  par- 
ties principally  Interested  therein.  That  if 
It  be  true,  as  alleged  In  the  said  petition  of 
said  Hamilton,  that  the  ordinance  of  June 
23,  1891,  therein  set  forth,  vested  rights  and 
privileges  In  the  Shreveport  Electric  Railway 
&  Motive  Company,  then  the  repealing  dause 
of  June  9,  1892,  was  unconatltntional,  null, 
and  void,  and  such  rights  and  privileges  were 
not  thereby  In  any  manner  impaired  or  af- 
fected; add  if  said  company  held  no  vested 
right  under  said  ordinance  of  July  23,  1891, 
then  said  company  had  no  right  nor  cause  of 
action,  as  set  forth  In  petition  In  said  suit 
No.  4,001.  That  under  either  supposition  he 
and  his  fellow  members  of  the  city  council 
could  not  properly  be  made  parties  defend- 
ants to  said  suit  No.  4,001.  That  there  was 
no  occasion  to  make  him  and  his  fellow 
members  parties  defendants  in  said  suit,  or 
to  make  the  charges  therein  made  against 
them.  That  the  allegations  and  charges  made 
in  said  petition  and  affidavit,  against  him 
and  his  feUow  members  of  the  city  council, 
were  not  pertinent  to  the  issue,  or  in  any 
way  or  manner  necessary  for  theprotectlon  of 
the  rights  therein  alleged  to  exist.  That  said 
salt  No.  4,001  is  not,  and  never  has  been,  a 
real  suit,— that  same  was  and  Is  the  fraudu- 
lent simulation  of  a  suit,— that  there  was  no 
party  plaintiff  thereto;  and  that  the  pretend- 
ed corporation,  styled  therein  "The  Shreve- 
port Electric  Railway  &  Motive  Power  Com- 
pany,' has  no  existence  and  has  never  exist- 
ed,—all  of  which  said  William  E.  Hamilton 
well  knew,  at  the  time  he  made  said  false, 
malicious,  and  slanderous  charges  against  pe- 
titioner and  his  said  fellow  members.  That 
his  reputation  was  in  all  respects  good,  prior 
to  the  said  charges  as  aforesaid,  falsely,  wan- 
tonly, and  maliciously  made  and  published 
by  said  W.  B.  Hamilton.  That  the  said 
charges  so  made  and  published  by  said 
W.  B.  Hamilton  have  injured  his  reputa- 
tiOD;  have  been  detrimental  to  his  stand- 
ing and  sodal  position  in  the  community 
where  he  Uvea  and  elsewhere;  have  had  a 
tendency  to  degrade  him  with  his  fellow 
men;  have  Impaired  his  credit  and  injured 
his  business,  which  is  that  of  a  cotton  buyer 
and  factor,  and  caused  same  to  materially 
decline,  to  his  great  financial  loss;  have  sub- 
jected him  to  mortification  and  Insult;  and 
have  outraged  his  feelings  to  an  extent  which 
cannot  be  sufficiently  measured  by  money, 
but  at  least  to  the  extent  of  |15,000.  That 
he  was  entitled  to  exemplary  and  punitive 
damages  against  said  Hamilton,  to  the 
amount  of  at  least  flO.OOO.  That  he  was 
compelled  to  employ  counsel  to  defend  him 
in  said  suit  No.  4,001,  at  an  expense  to  him 
of  |150,  for  which  amount,  also,  he  should 
have  judgment  against  said  Hamilton."  He 
prays  that  Hamilton  be  dted,  and  that  be 
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have  Jndgment  against  him  for  $25,140,  Inter- 
est and  coets.  Tbe  district  court  held  that 
tbe  exception  was  well  taken,  and  dismissed 
the  suit    Plaintiff  has  appealed. 

Ill  the  reasons  for  Judgment,  the  district 
judge  said:  "There  can  be  no  doubt  that  the 
avermenta  of  the  petition  of  sndt  No.  4,001 
are  libelous  in  their  character.  To  chaise 
a  public  official  with  having  been  a  party  to 
a  fraudulent  ctMispliacy,  and  to  have  been 
influenced  in  his  official  capacity  by  corrupt 
motives,  is  certainly  a  defamation  likely  to 
cause  a  breach  of  the  peace,  and  great  wrong 
to  tbe  Bofferer.  Such  a  charge,  if  published 
in  a  newspaper,  would  undoubtedly  be  action- 
able in  damages,  if  It  were  shown  to  be 
false  and  malicious.  But  defendant  cMitends 
that  this  charge  was  made  in  the  course  of 
Judicial  proceedings,  in  good  faith,  that  it 
arose  npon  a  pn^>er  occasion,  and  was  per- 
tinent to  the  issue,  and  is  therefore  protected 
as  a  privileged  communicaticHi.  Under  the 
common  law  of  England,  no  action  lies 
against  an  attorney  or  litigant  for  defama- 
tory words  spoken  or  written  In  a  pleading 
In  Judicial  proceedings,  ev«a  though  they 
were  nmtecessary  to  support  the  case  of  the 
client,  and  were  uttered  or  published  without 
any  Justification  or  excuse,  and  from  personal 
iU  wIU  towards  the  part  defamed,  arising  from 
some  previously  existing  cause,  and  are  Ir- 
relevant to  every  question  of  fact  in  issue 
before  tbe  court  It  seems,  then,  that  under 
tbe  Slnc^ta  law  tbe  mere  fact  that  the  de- 
famatory language  was  used  in  a  Judicial 
proceeding  is  an  absolute  protection  regard- 
less of  all  the  considerations.  Plaintiff's 
counsel  contends  that  in  Louisiana  privileged 
communications  in  Judicial  proceedings  are 
unknown  to  our  law,  and  that  article  2315 
of  the  Revised  Olvll  Code  furnishes  the  true 
and  only  rule  for  determining  the  right  of 
action  in  all  cases— libel  and  slander  Included 
— ^where  damages  are  claimed  for  torts,  even 
though  the  defamatory  matter  be  published 
in  a  Judicial  prooeeding.  Many  authorities 
are  cited  to  support  this  position,  notatdy 
that  of  Miller  t.  Holsteln,  16  Ia.  888.  I 
have  examined  these  proceedings,  and  tliey 
undoubtedly  show  that  the  English  law  of 
absolute  protection  does  not  prevaU  here, 
and  that  the  foundation  and  measure  of  lia- 
bility for  a  libel  uttered  in  a  Judicial  proceed- 
ing are  found  In  artide  2316  of  the  Code; 
but  I  do  not  understand  them  as  holding 
that  no  sort  of  prtvlledged  communications 
Is  known  to  our  law."  The  learned  Judge 
then  proceeded  to  cite  and  quote  a  number 
of  de<d^ons  in  which  the  defendants  In  suits 
brought  against  them  for  damages  had  been 
protected  from  liability,  by  reason  of  the 
acts  complained  having  occurred  in  the  course 
of  Judicial  proceedings;  and  from  those  de- 
cisions he  reached  the  conclusion  that  in  some 
cases  an  absolute  exemption  from  liability 
existed,  end  that  the  present  case  was  one 
of  thait  character.  There  is  a  great  differ- 
ence between  an  abtwlute  exemption  from  lia- 


bility for  damages  onder  a  glvoi  state  of 
facts  pioven,  and  an  absolute  exemption 
from  liability  to  a  suit  for  the  purpose  of 
testing  whether  such  a  state  of  facts  exists 
as  would  convey  with  it  such  protectlm  from 
damages.  There  Is  a  great  difference  be- 
tween tbe  situation  of  parties  at  tbe  end  of 
a  lawsuit,  and  after  evidence  adduced,  and 
that  of  parties  at  the  beginning  of  a  lawsuit, 
standing  on  pleadings.  There  can  be  no 
doubt  that  tbe  fact  that  an  act  complained 
of  occurred  In  Judicial  proceedings  may  have 
a  great  bearing  and  influaice  upon  both  the 
burden  and  sufficiency  of  proof  on  the  final  re- 
sult, on  a  questicm  of  a  liability  to  damages 
for  that  act  Such  a  fact  being  shown,  with 
its  attendant  circumstances,  may  sometimes 
afford  partial  protection,  sometimes  afford  at>- 
solute  protection;  but  it  may  also  frequently 
Intensify  and  aggravate  a  wrong.  The  de- 
termination of  such  questions  depends  almost 
necessarily  upon  facts  resting  still  in  pals, 
which  can  only  be  positively  and  finally  as- 
certained through  tbe  instrumentality  of  a 
suit  While  it  may  be  true  that,  given  a 
particular  state  of  fiicts,  legal  protecti(» 
from  liability  would  follow  as  a  matter  of 
law,  it  is  none  the  less  true  that  the  facts 
themselves  on  which  exemption  Is  based  are 
open  to  Inquiry  and  to  Judicial  scrutiny.  Any 
other  doctrine  would  CMivert  the  courts  of 
the  country  into  instrumentalities  for  wrong 
and  into  engines  of  oppression.  Nothing  in 
the  Gardemal  Case,  (La.)  8  South.  lOS,  which 
was  one  tried  on  Its  merits  and  turned  upon 
the  burden  and  sufficiency  of  proof,  is  out 
of  line  with  the  views  herein  expressed.  In 
that  case,  this  court,  peaking  of  privileged 
communications,  said:  "In  privileged  com- 
munlcatl(»is  the  party  Is  protected  from  the 
damages,  unless  the  occasion  was  used  as 
a  means  of  Inflicting  a  willfol  and  mali- 
cious Injury  upon  the  plaintiff,"  and,  re- 
ferring* to  protection  arising  from  Judicial 
proceedings.  It  declared:  "If  extended  to 
those  who  were  in  tbe  bmest  pursuit  of  pri- 
vate right"  It  was  never  once  intimated 
that  tbe  courts  of  our  state  were  places  from 
which,  as  from  places  of  secure  refuge,  par- 
ties could  with  impunity  perpertrate  wrong. 
Well  V.  Israel,  42  La.  Ann.  855,  8  South.  826. 
We  have  examined  plaintiff's  pleadings  very 
carefully.  They  are  both  fall  and  precise. 
If,  In  tbdr  consideratl<»,  we  strike  out  and 
eliminate  the  question  of  "privilege,"  it  must 
be  conceded  plaintiff's  petition  disclosed  a 
cooise  ot  action.  If  we  replace  that  ques- 
tion, we  find  that  plaintiff  has  spedflcally 
affirmed  the  nonexistaioe  of  the  condlttons 
upon  which  the  right  of  exemption  Is  depend- 
eqit  He  has  a  right  to  go  to  trial  (m  that 
issue,  as  one  of  fact,  to  be  ascertained  by 
evidenoe.  For  the  reasons  herein  assigned, 
It  is  ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  annulled,  avoid- 
ed, and  reversed,  the  case  reinstated,  and 
that  It  be  remanded  for  further  proceeding 
according  to  law. 
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(45  La.  Ann.  IISI) 

YOtTREB  T.  HAMILTON.     (No.  86a) 
(Snpreme  Court  of  Loniatsoa.    Oct  11,  1883.) 

Appeal  from  district  ooort,  pariali  of  Caddo; 
8.  Il  Taylor,  Jadge.  _ 

Action  by  H.  H.  Toiiree  against  ^lUam  B. 
Hamilton  for  libel.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     ReTersed. 

Leonard  &  Thatcher,  for  appellant  Wise  St 
Hemdon,  for  appellee. 

NICHOLLS,  O.  J.  The  pleadings  and  is- 
•nea  in  diis  case  are  similar  to  those  in  Randall 
V.  Hamilton,  14  South.  73,  (decided  this  day.) 
For  the  reasons  therein  assigned,  it  is  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annnlled,  aTOided,  and  reversed, 
the  case  reinstated,  and  remanded  for  further 
pcooeedings  according  to  law. 


(tf  lA  Ann.  1191} 

WIMBISH  T.  HAMILTON.     (No.  878.) 
(Supreme  Court  of  Louisiana.     Oct  23,  1898.) 

Appeal  from  district  court,  pariah  of  Caddo; 
B.  Il  Taylor,  Judge, 

Action  for  libel  by  John  0.  Wlmbish  against 
William  E.  Hamilton.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.     Beversed. 

Alexander  A  Blanchard  and  lieonard  & 
Thatcher,  for  appellant  Wise  &  Hemdon,  for 
appdlee. 

NICHOLLS,  OL  J.  The  pleadings  and  issues 
in  this  case  are  aimilar  to  those  &  Randall  r. 
HamUt<»i.  14  South.  73,  (this  day  decided.) 
For  the  reasons  therein  assigned,  it  is  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annnlled  and  reyersed,  the  case 
rdnstated,  and  remanded  for  farther  proceed- 
ings according  to  law. 


«E  lA.  Ann.  1151) 

STATB  T.  DBPASS  et  al.     (No.  85S.) 
(Snpreme  Court  of  Louisiana.    Oct  30,  1883.) 

CanuxAi.  Liw— Btidsnob  — Thhsats— Rbtibw— 
Recobd. 

1.  Evidence  of  nncommunlcated  threats  was 
properly  excluded  where,  taking  and  oonsider- 
mg  as  a  whole  the  eTidence  adduced  on  the 
trial  as  recited  by  the  judge,  there  was  no  testi- 
mony legally  tending  to  snow  a  case  of  self-de- 
fense, and  where,  taking  as  true  the  recitals  of 
the  district  judge  as  to  the  facts  of  the  case,  the 
defendants  made  an  nnproToked  attack  npon 
the  deceased,  and  killed  him,  the  evidence  in- 
dicating this  to  have  been  the  resnlt  of  precon- 
certed design  on  their  part 

2.  Tie  record  in  this  case  being,  flagrantly 
defective,  the  verdict  of  the  jnry  is  set  aside, 
and  the  judgment  annnlled;  thejjirinclples  an- 
nounced in  State  t.  Shields,  83  I4.  Ann.  083, 
being  applied. 

(Syllabus  by  tlie  Court) 

Appeal  from  diatrlct  conrt,  parish  of  8t 
Ifaiy;  L.  O.  Allen,  Judge. 

Ben  Ifepasa  and  James  Depass  were  con- 
flctecl  of  mnrder,  and  appeaL    Rerersed. 

D.  Oaftety  A  Son,  for  appellanta. 

When  the  guestlon  la  aa  to  what  was  de- 
ceased's attitude  at  the  time  of  the  fatal  en- 
oonnter,  or  where  It  ap];)earB  that  evidence 
has  been  introduced  tending  to  show  that 
flM  act  of  homicide  was  committed  in 
■eU  defease^    evidence   of   previous  uncom- 


munlcated  threats  is  admissible  In  rapport 
of  the  theory  of  self-defense,  to  show  tliat 
the  deceased  sought  the  meeting  or  provoked 
the  combat,  that '  he  harbored  malice  and 
animus  for  the  defendant,  and  generally  to 
illustrate  his  conduct  and  motives.  Wliart 
Crtm.  Law,  t  1027;  Stokes  v.  People,  53  N. 
T.  174;  Keener  v.  State,  18  Ga.  194;  Camp- 
bell V.  People,  16  IlL  18;  Holler  v.  State,  37 
Ind.  67;  People  v.  Arnold,  15  CaL  476;  Peo- 
ple V.  Scrogglns,  37  CaL  676;  93  U.  &  465. 

When  two  witnesses  testify  to  a  state  of 
facts  tending  to  show  self-defense,  and  are 
contradicted  by  the  testimony  of  several 
other  witnesses,  proof  of  tmcommnnicated 
threats  should  be  admitted,  in  support  of  the 
theory  of  self-defense,-  and  to  show  that  the 
deceased  sought  the  meeting  or  provoked  the 
combat,  that  he  harbored  malice  and  animus 
towards  defendant,  and  generally  to  illus- 
trate bis  conduct  and  motives. 

M.  T.  Gordy  and  J.  B.  Land,  DIst  Attys., 
for  the  State. 

NICHOLLS,  a  T.  The  defendants,  Ben 
Depass  and  James  Depass  and  Alexander 
Landry,  Jr.,  were  jointly  Indicted  for  the 
murder  of  Alfred  Edwards,  and,  upon  trial 
by  Jnry,  Ben  and  James  Depass  were  found 
guilty  as  charged,  without  capital  punish 
ment,  and  Alexander  Landry  was  acquitted. 
Ben  Depass  and  James  Depass  have  appeal- 
ed from  the  sentence  against  them,  and  rely 
for  the  reversal  of  the  Judgment  of  the  low- 
«  court  upon-  objections  urged  In  a  bill  of 
exceptions  reserved  in  that  court,  and  upon 
an  assignment  of  error  in  the  supreme  court 
The  bill  of  exception  was  as  follows:  "Bill 
of  exception.  The  defendants  placed  upon 
the  stand  Alexander  Landry,  Sr.,  a  witness, 
to  prove  that,  shortly  before  the  fatal  meet- 
ing between  the  accused  and  Alfred  Ed- 
wards, the  said  deceased  was  heard  to  utter 
threats  against  the  lives  of  defendants,  which 
threats  were  not  communicated  to  defend- 
ants. Tbe  defendants  having  previously 
placed  upon  the  stand  Aaron  Johnson,  Henry 
Carlln,  Ben  Depass,  and  Alexander  Landry, 
Jr.,  to  prove  that  Ben  Depass,  who  fired  the 
fatal  shot,  only  fired  after  a  demonstration 
made  against  him  by  the  deceased,  wUch 
demonstration  consisted  in  tbe  drawing  of 
a  pistol  and  the  pointing  of  it  at  Ben  Depass, 
and  said  witnesses  having  sworn  to  such  a 
statement  of  facts,  the  evidence  of  uncom- 
mimicated  threats,  aforesaid, '  was  sought  to 
be  Introduced  In  support  of  th.e  plea  of  self- 
defense,  and  not  for  the  purpose  of  showing 
the  quo  anlmo  of  tbe  defendants,  but  for 
the  sole  purpose  of  showing  that  the  de- 
ceased sought  the  meeting  or  began  or  pro- 
voked the  combat,  and  to  show  tbe  animus 
of  the  deceased,  and  to  Illustrate  his  conduct 
and  motives.  Tbe  testimony  of  the  four 
above-mentioned  witnesses  showed  that  the 
acts  of  tbe  deceased  at  the  time  of  the  en- 
counter that  resulted  In  death  were  at  least 
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of  a  doubtfnl  character,  and  defendants  of- 
fered to  introduce  the  said  evidence  of  un- 
communlcated  threats  for  the  sole  purpose 
stated,  and  disclaimed  any  other  purpose. 
The  state  objected  to  the  introduction  of  this 
evidence,  and  the  court  sustained  the  objeo 
tlon  for  the  following  reasons:  The  evi- 
dence of  uncommunlcated  threats  sought  to 
be  Introduced  in  this  case  was  rejected  on 
the  objection  of  the  district  attorney,  be- 
cause the  proof  in  the  case — even  the  testi- 
mony of  the  witnesses  mentioned  in  this  bill 
of  exceptions,  three  of  whom  were  prose- 
cuted for  the  murder  of  E^lwards,  and  the 
other,  Aaron  Johnson,  was  arrested  for  the 
same  offense— left  no  doubt  of  the  fact  that 
the  defendants  were  the  aggressors,  and  it 
shows  that  they  made  the  attack  that  result- 
ed in  the  death  of  Edwards.  The  facts  that 
led  up  to  the  homicide  are  the  following: 
Three  hours  before  the  homicide,  Jim  De- 
pass  and  Alexander  Landry,  two  of  the  men 
charged  with  murder  in  the  indictment,  wero 
beating  another  man.  Edwards  parted 
them,  and  said  it  was  not  right  for  two  to 
Jump  on  one.  Afterwards,  Jim  Depass  met 
his  brother,  Ben  Depass,  and  had  some  con- 
versation with,  him.  Ben  Depass  then  went 
to  a  store  and  bought  some  cartridges,  and 
loaded  his  pistol  with  them.  Three  hours 
afterwards,  Ben  Depass,  Jim  Depass,  Alex- 
ander Landry,  Henry  Carlln,  (the  cousin  of 
the  defendants,)  and  Aaron  Johnson  assem- 
bled at  a  point  near  the  railroad  depot  As 
Edwards  passed,  he  saw  them  and  stopped, 
and  said,  'Good  evening,  gentlemen.'  They 
responded,  and  for  several  minutes  they  con- 
versed quietly  togeth».  During  this  conver- 
sation one  of-th.e  Depass  boys  said  to  Ed- 
wards: "That  little  seven-shooter  of  yours 
Is  no  account'  £ki wards  answered:  'It  is 
not  a  seven-shooter,  but  a  good  flve-shout- 
er.'  He  took  it  out  and  showed  it  to  them, 
and  then  put  it  back  In  his  pocket  The 
conversation  continued  with  no  reference  t& 
a  difficulty.  A  short  while  afterwards, 
while  Edwards  was  leaning  up  against  a 
post  with  his  side  towards  the  Depass  boys, 
and  not  looking  at  tb.em,  Jim  Depass  sud- 
denly struck  Edwards  on  the  bead  with  a 
large  rock,  which  staggered  him,  and  made 
him  reel  about  In  a  dazed  condition.  WhUe 
in  this  condition,  Ben  Depass  shot  and  killed 
taim.  While  Edwards  was  reding  and  stag- 
gering from  the  blow  on  the  head  made  with 
tb.e  rock,  he  attempted  to  draw  his  pistol, 
and  did  get  it  out  before  Ben  Depass  killed 
talm.  Ben  Depass  and  Aaron  Johnson  said 
that  Edwards  pointed  it  at  him.  No  other 
witnesses  bear  him  out  in  this.  All  the  dis- 
interested witnesses  (and  they  were  several) 
«ay  that  BMwords  was  shot  down  while  In 
the  act  of  drawing,  and  while  he  was  dazed 
«ind  staggering  from  the  rock  blow.  Th.e 
evidence  Indicated  a  preconcerted  design  on 
tlie  part  of  Edwards'  slayers,  and  showed  con- 
clusively that  they  made  an  unprovoked  at- 
MCk  upon  him  and  killed  him."    Defend- 


ants In  this  court  urge  that  the  ruling  of  the 
district  Judge  upon  the  subject  of  uncom- 
munlcated threats  was  erroneous,  claiming 
on  the  authority  of  WharU  Crlm.  Law,  | 
X027,  and  Wiggins  v.  People,  93  U.  8.  465, 
tbat  "proof  of  uncommunlcated  threats  is 
admissible  where  the  question  is  as  to  what 
was  deceased's  attitude  at  the  time  of  the 
fatal  encounter,  or  where  it  appears  that 
other  evidence  has  been  Introduced  tending 
to  show  that  the  act  of  homicide  was  com- 
mitted In  self-defense."  They  contend  that 
the  present  case  was  brought  under  the  op- 
eration of  that  rule.  We  do  not  think  so. 
Taking  the  recitals  of  the  district  Judge  as 
to  the  testimony  adduced  (which  was  not 
taken  down  In  writing)  as  correct,  we  do  not 
see  what  applicability  the  rule  invoked  lias 
to  the  case  at  bar.  Taking  the  testimony  as 
a  whole,  and  so  considering  it  we  do  not 
think  it  can  be  said  there  was  testimony 
legally  tending  to  show  a  case  of  self-de- 
tense.  The  court,  imder  the  state  of  facts 
shown,  could  not  do  otherwise  than  act  as 
it  did. 

The  accused  assigned  for  error  in  the  su- 
preme court  the  following  Irregularities  In 
the  proceedings  of  the  court  below,  as  being 
shown  by  the  transcript:  "That  the  bill  of 
indictment  on  which,  they  were  tried  waa 
not  found  by  a  grand  Jury  regularly  organ 
Ized,  nor  was  it  ever  properly  found  and 
presented  by  such  gi^and  Jury  In  open  court" 
We  have  examined  what  purx>orts  to  be  a 
record  of  the  proceedings  of  this  case.  On 
the  last  page  we  find  a  certificate  signed  by 
"J.  B.  Verdun,  Jr.,  Deputy  Clerk  of  17  Ju- 
dicial DIst  Court,  Parish  of  St  Mary,"  to 
the  effect  that  the  foregoing  20  pages  contain 
a  true  and  correct  transcript  of  all  the  pro- 
ceedings bad,  evidence  adduced,  and  docu- 
ments filed  in  the  suit  of  the  State  of  Louis- 
iana V,  Ben  Depass  et  al.,  No.  669  of  the 
criminal  docket  of  the  seventeenth  Judicial 
district  court  The  transcript  fails  to  show 
the  opening  of  that  court,  either  on  the  first 
or  any  other  day  of  the  term;  it  falls  to 
show  that  a  grand  Jury  was  ever  Impaneled 
or  sworn,  or  that  any  appointment  of  fore- 
man was  made;  and  it  is  throughout  so  fla- 
grantly defective  as  to  make  it  difficult  to  be 
dealt  with  as  a  Judicial  record  at  all.  We  see 
from  It  that  a  Judgment  has  been  rendered 
against  these  appellants,  sentencing  them  to 
the  penitentiary  for  life.  This  Judgment 
and  the.  verdict  ui)on  which  it  was  based, 
cannot  stand  on  such  a  record.  State  v. 
Shields,  33  La.  Ann.  993.  If  the  clerk  of 
the  district  court  for  the  parish  of  St  Mary 
had  deliberately  designed  bringing  about 
this  result,  he  could  not  have  succeeded 
more  effectually  than  he  has.  For  the  rea- 
sons assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from, 
and  the  verdict  on  wlilch  It  was  based,  be 
set  aside,  and  that  the  said  Judgment  be 
annulled  and  reversed,  and  that  defendants 
be  detained  in  custody  subject  to  the  fur- 
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tber  (H^era  of  tbe  district  oonrt  of  tbe  par- 
Isli  of  St  Mary,  to  await  further  prosecu- 
tion or  proceedinsB  according  to  law. 


(4S   I&   Ann.   IIES) 

STATE  ▼.  BOSWELL. 

(Supreme  Coart  of  Ivonisiana.    Oct  27,  1803.) 

Cbuuhai.  Lii.tr—  Rkbxtttino  Rbbuttai.  ByrDENoa 
— Pkaoticb 

1.  D^endant  in  a  criminal  case  ia  not  en- 
titled, as  a  matter  of  le^al  right,  to  offer  testi- 
mony in  rebuttal  of  testimony  in  rebuttal. 

2.Tlie  fact  that  after  the  defendant  had 
closed  his  case  the  state  recalled  some  of  its 
own  witnesses  and  interrogated  them  as  to 
matters  which  might  hare  been  relevantly  and 
Iiroperiy  introduced  originally  as  part  of  the 
state's  evidence  in  chief,  does  not  necessarily 
affix  to  that  testimony  the  character  of  new 
and  direct  "criminative"  evidence  in  chief.  In 
the  case  at  bar  the  testimony  was  strictly  on 
the  line  of  rebuttal,  and,  not  going  beyond  re- 
buttal, must  fall,  as  to  its  contradiction,  under 
the  rules  governing  testimony  otEered  in  rebut- 
tal of  rebutting  testimony.  The  purpose  of  the 
testimony  was  to  disprove,  not  to  prove,  and 
was  not  offered  at  that  late  stage  of  the  pro- 
ceedings to  introduce  against  the  accused  an  ad- 
mission or  confession  to  establish  his  guilt.  If 
accused  feared  that  the  jury  would  give  to  the 
rebutting  evidence  legally  Introduced  on  effect 
beyond  its  legitimate  scope,  his  remedy  lay  in 
asking  from  the  court  special  instructions  on 
that  subject,  and  not  in  departing  from  the 
rules  governmg  the  practice  in  relation  to  that 
kind  of  testimony. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  East 
Baton  Rouge;  George  W.  Buckner,  Judge. 

Richard  Boswell  was  convicted  of  murder, 
and  appeals.    Affirmed. 

H.  K.  Brunot  for  appellant 

<}eo.  K.  Favrot  and  John  R.  Land,  Dlst 
Attys.,  for  the  State. 

In  criminal  cases,  objections  to  the  rulings 
on  the  trial  can  be  considered  by  the  supreme 
court  only  when  contained  in  a  formal  bill 
of  exceptions,  and  the  bill  must  be  filed.  80 
La.  Ann  1170;  31  La.  Ann. -804;  36  La.  Ann, 
808. 

It  is  not  error  to  refuse  a  ccmtinaanoe  asked 
for  because  of  the  absence  of  witnesses, 
when  the  facts  they  could  prove  are  imma- 
terial, and  would  not  have  constituted  a  de- 
fense. 27  La.  Ann.  375;  Mann.  TJnrep.  Oas. 
381;   39  La.  Ann.  419,  2  South.  184. 

Under  any  circumstances  it  requires  the 
clearest  proof  of  misconduct  on  the  part  of 
the  Jury,  or  of  some  member  of  it,  to  justify 
the  setting  aside  of  their  verdict  The  bur- 
den being  on  the  defendant  to  show  miBC<n- 
dnct,  he  must  moke  out  a  case,  at  least  by 
preponderating  evidence.  Thomp.  &  H.  Jur. 
{43a 

It  is  elementary  that  after  the  state  has 
dosed  in  rebntttd,  the  defendant  cannot  in- 
tioduce  evidence  in  rebuttal.  There  must  be 
an  end  to  the  examination  of  witnesses  and 
the  trial  of  cases. 


NIOHOLLS,  0.  J.  The  defendant  Richard 
Boswell,  Indicted  for  the  murder  of  his  wife, 
was  tried  by  a  Jury,  found  guilty  as  charged, 
and  sentenced  to  be  himg.    He  has  appealed. 

He  urges  that  during  the  trial  of  the  case, 
and  after  the  testimony  for  tbe  defendant 
(except  for  the  right  reserved  to  introduce 
rebuttal  evidence)  was  closed,  the  Judge  a; 
quo  improperly  refused  to  permit  the  defend- 
ant to  rebut  certain  evidence  subsequently 
Introduced  by  the  state,  which  he  daims  to 
have  been  new  evidence^  He  further  urges 
that  the  court  erred  in  overruling  his  motiMi 
tar  a  new  trial  based  upon  the  charge  "that 
the  sherlfC  entered  the  Jury  room  when  the 
Jury  was  deliberating  upon  a  verdict  in  this 
case,  and  called  Juror  Betz  (who  was  in  fa- 
vor of  a  verdict  of  guilty  without  capital 
punishment  aside  to  a  window,  out  of  the 
hearing  of  the  Jurors  and  held  an  earnest 
conversatloD  with  said  juror,  which  said 
Juror  Immediately  returned  to  the  other  ju- 
rors, and  voted  and  urged  thereafter  an  un- 
qualified verdict  against  defendant"  We 
will  dispose  of  this  last  complaint  by  saying 
that  every  allegatloa  made  in  the  motion, 
and  every  inference  drawn  from  the  same, 
was  affirmatively  disproved  by  the  testimony 
taken,  with  the  exception  of  that  which 
stated  that  the  sheriff  (who  had  the  Jury  In 
charge)  had  a  conversatlcm  with  tbe  Juror 
Betz.  The  district  Judge  correctly  overruled 
tbe  motI(m. 

In  signing  the  bill  of  exception  which  the 
counsel  of  accused  reserved  to  his  refusal  to 
admit  the  testimony  offered  for  the  defense, 
the  Judge  states  the  facts  upon  which  his  rul- 
ing was  predicated,  as  follows:  "The  ac- 
cused was  charged  with  the  crime  of  murder- 
ing his  wife.  The  state  opened  the  case  by 
introdudng  evidence  to  show  accused's  gniUt 
The  accused  was  placed  on  the  stand  as  a 
witness  In  his  own  behalf.  He  admitted  the 
killing,  but  daimed  It  was  an  accident;  the 
pistol  going  off  accidentally,  and  only  one  shot 
was  fired,  which  fatally  wounded  his  wife. 
He  testified  that  after  his  pistol  went  off, 
he  went  to  his  front  gate,  and  threw  the 
pistol  away  in  a  certain  direction.  He  said 
he  told  his  attorney,  about  four  days  before 
his  trial,  the  direction  he  had  thrown  his 
pistol.  His  attorney,  Mr.  Brunot  with  three 
other  witnesses,  testified  that  they  had  gone 
to  the  place  designated  by  counsel,  and 
found  a  pistol  with  one  chamber  empty.  The 
pl8t(d  was  exhibited  to  the  Jury,  was  id«itl- 
.fled  by  the  accused  as  the  one  he  shot  his 
wife  with,  and  it  was  shown  that  the  pistol 
had  been  exposed  to  the  dew,  rain,  and  sun 
for  over  four  weeks  before  it  had  been  found 
■by  Mr.  Brunot  and  tbe  other  witnesses.  The 
state  then  Introduced  witnesses  to  show  that 
the  accused,  after  he  shot  bis  wife,  placed 
the  pistol  with  which  he  did  the  shooting  on 
a  table;  that  the  pistol  showed  two  chambers 
discharged.  Alec  Johnson  swore  he  had  tak- 
en the  pistol  from  the  table  in  accused's  room, 
and  produced  it  before  the  Jury,  Identl^ing 


Digitized  by 


Google 


80 


SOUTHEBN  BEPOBTER,  Vol.  14. 


(I*. 


It  as  aforeatA6.  There  were  a  number  of  j 
witnesses  who  cwroborated  the  evidence  of  , 
Johnscm.  After  the  state  had  closed  on  re-  \ 
battal,  attmney  for  accused  Insisted  on  pro- 
ducing witnesses  In  rebuttal,  which  was  ob- 
jected to  by  the  state,  and  the  objection  sus- 
tained." The  recitals  of  the  bill  of  exception 
as  made  by  the  accused  are  as  fouows:  Aft- 
er  the  testimony  for  the  defendant  (except 
for  the  right  reserved  to  introduce  rebuttal 
evidence)  was  dosed,  the  state's  attorney 
offered  a  pistol  in  evidence,  and  proved  by 
witness  Aleck  Franklin  that  said  witness  se^ 
cured  possession  of  said  pistol  at  the  house  of 
defendant  some  days  subsequent  to  the 
shooting  with  which  defendant  is  Charged, 
and  that  said  witness  had  preserved  said 
pistol  to  be  produced  and  used  on  trial  as 
evidence.  Said  state's  attorney  also  recalled 
Witnesses  Fannie  C!oIeman,  Chatty  Taylor,  and 
Joe  Johnson,  and  proved  by  said  witnesses 
that  the  said  pistol,  introduced  at  the  time 
and  as  aforesaid,  was  lying  upon  a  table 
near  the  bedside  of  deceased,  with  two 
chambers  of  said  pistol  discharged,  when  the 
said  witnesses  entered  the  room  where  de- 
ceased lay,  shwtly  after  the  shooting  occur- 
red, and  that  said  jfiBUA  remained  upon 
said  table  in  open  view  for  two  or  three  days 
thereaftor.  The  state's  attorney  also  proved 
by  witness  Fannie  Coleman  that  defendant 
admitted  to  said  witness,  when  defendant's 
attention  was  called  oy  said  witness  to  said 
plBtol  on  the  morning  after  the  shooting 
charged,  that  the  said  pistol  was  the  weapon 
used  by  defoidant  by  said  accused,  saying 
to  said  witness,  "1  don't  want  anything  to  do 
with  it  It  lias  done  enough  already."  Nei- 
ther this  pistol  nor  this  alleged  admission, 
nor  the  testimony  touching  these  matters, 
liad  been  alluded  to,  either  directly  or  in- 
directly, on  the  trial  of  the  case,  prior  to  tha 
announcement  by  counsel  for  the  defense 
that  the  testimony  for  the  defense  was 
dosed,  except  for  rebuttal.  That  said  testi- 
mony, uncontradicted,  would  do  the  defend- 
ant irreparable  injury.  That  the  said  pistcd 
and  admission  were  new  evidence  Introduced 
by  the  state,  upon  a  recall  of  the  state's  wit- 
nesses above  named,  and  after  the  examina- 
tion in  chi^  for  both  the  state  and  defendant 
had  dosed.  Thereupon  defendant  offered  wit- 
nesses to  rebut  the  new  evidence  Introduced 
as  afwesaid,  and  was  permitted  to  swear  and 
interrogate  one  witness,  Vick  Williams,  who 
testified  that  he  was  in  the  room,  and  at  the 
bedside  <rf  deceased,  early  on  the  morning 
succeeding  the  night  of  the  shooting,  when 
the  physldan  summoned  to  attend  deceased 
first  arrived;  that  witness  arranged  the  phy- 
sician's instruments  on  the  table  whereon  the' 
aforesaid  witness  testified  the  said  pistol 
was  lying;  that  there  was  no  pistol  on  said 
table  or  in  said  room.  Defendant  offered  11 
witnesses  to  corroborate  said  witness,  and 
to  prove  that  no  pistol  was  upon  the  table 
at  the  time  stated,  or  at  any  time  subsequent 
to  the    shooting    with  which  defendant  is 


charged,  and  to  prove  the  defendant  made  no 
admission,  as  testified  to  by  witness  Fannie 
Coleman,  to  said  witness  or  to  any  person; 
•that  the  district  attorney  objected  to  the  ad- 
mission of  this  testimony,  alleging  that  it 
was  in  the  nature  of  surrebuttal  evidence, 
and  not  admissible  under  the  law,  which  ob- 
jection the  court  sustained  by  ruling  that  the 
defendant's  offering  was  inadmissible. 

It  will  be  seen  fr<Hn  the  above  statement 
that  the  testimony  offered  by  the  state  after 
the  accused  had  closed  his  case  was  intro- 
duced without  objection  from  the  defendant, 
either  as  to  Its  diaracter  or  as  to  the  time 
at  which  it  was  i^'esented.  The  only  con- 
tention made  was  that,  having  been  introdu- 
ced, the  accused  was  entitled  to  rebut  it,  the 
daim  being  that  it  was  new,  direct  evidence 
In  chief.  If  in  fact  it  was  rebutting  testi- 
mony, this  court  has  held  several  times  that 
parties  were  not  entitled  of  right  to  Intro- 
duce testimony  for  its  rebuttaL  State  t. 
Woods,  31  liS.  Ann.  267;  State  t  Gonsoulin, 
38  La.  Ann.  469.  The  district  Judge  refers 
to  that  testimony  as  rebutting.  The  record 
itself  Is  silent  as  to  whether  it  was  so  special- 
ly offered  or  not,  or  whether  the  Judge  at- 
dered  it  to  be  so  restricted;  but  as  the  court 
mentions  it  as  having  been  in  rebuttal,  and 
there  is  nothing  to  show  that  the  defense 
made  any  objection  as  having  been  offered  for 
too  broad  a  purpose,  or  as  being  offered  too  late 
as  direct  evidence  in  chief,  we  must  assiune 
that  it  was  tendered  as  in  rebuttaL,  Whether 
it  was  really  such  is  another  question.  The 
faots  that  the  testimony  was  elicited  from 
witnesses  of  the  state  who  had  been  once  up- 
on the  stand  and  recalled;  that  it  was  upon 
new  matters  which  might  have  been  relevant- 
ly and  properly  introduced  originally  as  part 
of  the  state's  evidence  In  chief,— do  not  neo- 
essarily  determine  that  question,  as  the  ac- 
cused seems  to  think.  It  appears  that,  after 
the  state  had  dosed  its  case  upon  evidence 
deemed  suffldent  by  the  district  attorney,  the 
accused  took  the  stand  in  his  own  behalf, 
giving  his  version  and  account  of  the  killing. 
He  admitted  the  killing  of  his  wife,  but 
claimed  that  it  was  accidental.  He  stated 
that  the  pistol  with  which  she  wns  shot  had 
gone  off  accidentally,  and  tnat  only  one  shot 
—that  which  caused  the  fatal  wound— was 
fired;  that  he  had  thrown  this  pistol  outside 
of  his  gate  at  a  certain  place,  and  that  he  in- 
formed his  counsel  of  that  fact;  and  after  a 
particular  pistol  was  produced,  with  one 
chamber  empty,  be  dedared  it  to  be  the  Iden- 
tical pistol  to  which  he  bad  referred.  He 
then  placed  his  counsel  and  several  other 
witnesses  up<Mi  the  stand,  who  testified  that 
they  had  gone  to  the  place  designated,  and 
found  a  pistol  with  one  chamber  empty.  A 
pistol  with  one  chamber  empty  was  exhibit- 
ed as  being  that  so  found,  and  testimony  was 
adduced  to  prove  that  it  had  been  exposed  to 
the  weather  for  several  weeks.  The  accused 
considered  the  establishment  of  these  par- 
ticulars facts  necessary  for  the  purpose  of 
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proving  his  Innocence.  When  the  defense 
closed  Its  case,  the  state  deemed  it  Important 
to  disprove  this  testimony,  as  for  as  it  could, 
and  offered,  and  was  permitted  without  objec- 
tion, as  has  been  stated,  to  Introduce  another 
pistol  with  two  chambers  empty,  and  testi- 
mony to  show  that  it  was  that  pistol,  and 
not  the  one  which  had  been  previously  ex- 
hibited, from  which  the  fiital  shot  was  fired, 
as  had  been  sworn  to  by  the  accused.  For 
the  purpose  of  disproving  the  testimony  of 
the  accused  on  that  subject,  the  state,  after 
producing  the  second  pistol.  Introduced  a 
number  of  witnesses  to  show  at  what  place 
after  the  kUling  of  the  deceased  it  was  first 
seen,  how  long  it  had  remained  there,  when 
It  had  been  taken  from  that  place,  and  where 
it  had  remained  until  produced;  and  witness- 
es having  testified  to  the  fact  that  that  pis- 
tol was  seen  on  a  table  in  the  room  of  the 
accused  shortly  after  the  wounding,  and  that 
it  had  remained  there  several  days,  the  state 
underto<&  to  show  (according  to  defendant's 
statement  of  facts)  by  a  particular  witness 
that  the  accused  had  stated  to  him  that  he 
"did  not  want  anything  to  do  with  It;  It  had 
done  enough  already."  A  comparison  of  the 
testimony  offered  by  the  state  Wuh  that  of- 
fered by  the  accused  shows  tliat  Its  object 
and  purpose  were  simply  to  disprove  the  iden- 
tity of  the  pistol  which  the  accused  produced 
as  being  that  from  which  the  shot  was  fired, 
as  had  been  testified  to.  It  was  perfectly 
legitimate  for  that  purpose,  and  no  part  of  it 
was  irrelevant  to  that  issue,  or  went  beyond 
It  The  failure  to  object  In  any  way  to  It 
shows  that  it  was  unobjectimiable.  Being 
strictly  in  the  line  of  rebuttal,  and  not  paE»- 
ing  beyond  rebnttal,  it  must  fall,  as  to  its 
contradiction,  under  the  rules  governing  tes- 
timony offered  in  rebuttal  of  rebutting  testi- 
mony. The  fact  that,  for  the  purpose  of  dis- 
proving the  identity  of  the  first  pistol,  the 
state  had  shown  by  testimony  a  statement 
by  the  accused  tending  to  show  an  admowl- 
edgment  by  him  of  the  ownership  and  idoitl- 
ty  of  the  second  pistol,  does  not  affix  to  that 
testimony  the  character  of  new  and  direct 
"criminative"  evidence  in  chief,  and  does  not 
show  an  attempt,  at  that  late  stage  of  the 
proceedings,  to  offer  against  the  accused  a 
confession  or  admission  to  prove  his  guilt 
Its  purpose  was  not  to  prove,  but  to  dis- 
prove. If  the  accused  feared  that  the  jury 
would  give  to  the  rebutting  evidence  legally 
mtrodnced  an  effect  beyond  its  legitimate 
scope,  his  remedy  lay  in  aiding  from  the 
Judge  special  instructions  to  the  jury  on  the 
subject,  and  not  in  departing  from  the  rules 
governing  the  practice  in  relation  to  that 
kind  of  testimony.  We  are  of  the  opinion 
that  the  district  Judge,  in  refusing  to  per- 
mit the  accused  to  introduce  testimony  in 
rebuttal  of  the  state's  rebutting  testimony, 
exercised  a  Judicial  discretion  which  we  are 
not  called  upon  to  reverse.  For  the  reasons 
herein  assigned,  the  Judgment  appealed  from 
is  affirmed. 

V.14SO.D0.3 — 6 


(71  Min.  tan 

JOHNSTON  V.  STONB, 

(Sapreme  Court  of  MiasissIppL     Dec  11,  1893.) 

Equity  — Jurisdiction — Remedt  at  Law. 

Defendant,  in  trover  for  a.  deed  and  in 
replevin  for  horses,  cannot  resort  to  equity  to 
prevent  repeated  trials  of  the  question  whether 
the  parties  had  previoualy  adjusted  the  whole 
matter,  since  a  determination  of  such  question 
in  either  suit  would  be  conclusive  in  the  other. 

Appeal  from  chancery  court,  De  Soto  coun- 
ty;  B.  T.  Kimbrough,  Chancellor. 

Bill  In  equity  by  J.  D.  Johnston  against 
M.  J.  Stone  to  prevent  multiplicity  of  suits, 
and  to  consolidate  actions  brought  by  de> 
fendant  From  a  decree  dissolving  an  in- 
junction, complainant  appeals.    Affirmed. 

J.  W.  Buchanan  and  L  D.  Oglesby,  for  ap- 
pellant   A.  8.  Buchanan,  for  appellee. 

COOPER,  J.  The  Injunction  In  this  cause 
should  not  have  been  granted,  and  was  prop- 
erly dissolved.  Upon  comi^lnant's  ovra 
showing,  his  bill  was  not  maintainable  as 
one  to  prevent  a  mnltlplioity  of  suits,  nor 
for  a  consolidation  of  the  actions  brought 
by  the  defendant  against  him.  One  of  the 
actions  enjoined  was  an  ejectment  for  the 
recovery  of  lands;  another,  trover  for  a 
deed;  and  the  third,  replevin  for  certain 
mules,  horses,  and  other  personal  property. 
Accepting  as  true  the  allega'tlons  of  the  bill 
of  complaint,  (except  those  in  reference  to 
a  misdescription  of  the  lands  in  the  convey- 
ance from  the  complainant  to  the  defendant, 
which  are  denied  by  the  answer  and  prob- 
ably disproved  by  the  evidence,)  and  it  is 
apparent  that  the  legal  title  to  the  land 
is  In  the  defendant,  who  would  recover  in 
his  action  of  ejectment  The  admitted  tres- 
pass of  the  complainant  in  seizing  and  mu- 
tilating the  deed  would  certainly  maintain 
the  suit  brought  for  it,  unless  it  be  true 
that  the  whole  matter  was  afterwards  ad- 
Justed  by  the  parties,  and  this  defense,  it 
is  true,  would  be  equally  applicable  to  the 
action  of  replevin  for  the  mules,  horses, 
eto.  But  a  resort  to  chancery  is  not  neces- 
sary to  prevent  repeated  trials  of  the  ques- 
tion whether  such  adjustment  was  had,  for 
its  determination  in  either  suit  would  be 
conclusive  of  It  In  the  other.  BIgelow,  Bstop. 
83-97.    The  decree  is  affirmed. 


(71   MlM.    624) 
FERGUSON  et  al.  v.  BOARD  OF  SUP'RS 

OF  MONROE  COUNTY. 
(Sapreme  Court  of  Mississippi.     Dec.  18, 1893.) 

INTOXICATIKO  LlQDORS  —  LoCAI,  OPTION  —  ORDER 

FOB  Election— Right  of  Appeal — Petitioners 
— Names  Considered  —Number  of  Qualified 
Electors— How  Determined. 

1.  Code  1892,  c.  37,  relating  to  "dram 
shops,"  is  to  be  viewed  as  a  part  of  the  whole 
Code,  and  as  having  reference  to  the  consti- 
tution and  laws,  of  which  it  is  but  a  part;  and 
in  considering  it  the  court  is  not  restricted  to 
its   provisions,    except   wherein   any   of   them 
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may  be  in  their  nature  exdoaiTe  of  all  others, 
and  independent  of  them. 

2.  Code  1892,  c.  37,  {  1610,  proTides  that, 
OD  the  petition,  in  writing,  of  one-third  of  the 
qaalified  electors  of  any  county,  the  board  of 
superrisors  shall  order  an  election,  within  40 
days  after  the  presentation  of  the  petition,  to 
determine  whether  or  not  the  liquors  mentioned 
in  section  1  of  such  chapter  shall  be  sold  within 
the  county;  but  such  election  shall  not  be  held 
within  IS  days  after  it  is  ordered,  nor  within 
two  months  of  any  county,  state,  or  national 
election.  Beld  that,  thotigh  such  chapter  does 
not  provide  for  an  appeal  from  the  decision  of 
such  board  in  ordering  an  election,  any  qualified 
elector  and  taxpayer  of  the  county  may  appeal 
from  such  decision  to  the  circuit  court  of  the 
county,  under  Code  1892,  c.  5,  {  79.  providing 
for  appeals  from  judgments  or  decisions  of  the 
supervisors,  etc.,  to  the  circuit  court. 

3.  In  determining  whether  or  not  to  order 
such  election,  the  supervisors  should  not  regard 
the  registration  book  of  the  county  as  conclu- 
sive or  even  prima  facie  evidence  of  the  quali- 
fied electors  of  such  county,  since  registration 
does  not  confer  the  right  to  vote,  and  many  pei^ 
sons  may  be  registered,  and  not  qualified  elect- 
ors. 

4.  It  is  improper  for  such  board  to  consider 
the  names  of  petitioners,  not  signed  by  them- 
selves, but  signed  by  their  authority,  since 
Code  1892,  t  1610,  requires  a  petition,  in  writ- 
ing, of  one-third  of  the  qualified  electors,  "sign- 
ed by  themselves,"  and  section  1520  provides 
that,  "in  all  cases  where  the  signature  of  any 
person  is  required  by  law,  it  shall  always  be 
the  proper  handwriting  of  such  person,  or.  In 
case  he  be  unable  to  write,  his  proper  mark." 

Appeal  from  circuit  court,  Monioe  coimty; 
Newnan  Cayce,  «rudge. 

Petition  to  the  board  of  arapervlBors  of  Mon- 
roe county,  by  electors  of  such  county,  lor 
an  election  to  determine  whether  or  not  in- 
toxicating liquors  should  be  sold  therein. 
The  board  of  supervisors  ordered  an  election 
in  accordance  with  the  prayer  of  the  petition, 
and  Z.  A.  Ferguson  and  others,  electors  and 
taxpayers  of  such  county,  appealed  therefrom 
to  the  circuit  court  From  an  ord^  deny- 
ing a  motion  to  dismiss  the  appeal,  the  board 
of  supervisors  appeal.  Affirmed.  From  a 
judgment  affirming  the  decision  of  the  board 
in  ordering  an  election,  Ferguson  and  others 
appeaL    Reversed. 

Houston  &  Reynolds,  for  plalntlfRs.  Hous- 
ton &  Sykes,  Gelleyleu  &  Leftwlch,  and  W. 
B.  Walker,  for  defendants. 


CAMPBELL,  0.  J.  The  circuit  court  right- 
ly refused  to  dismiss  the  appeal.  Section  79, 
Code  1892;'  Deberry  v.  Holly  Springs,  35 
Miss.  385;  Wilson  v.  Wallace,  64  Miss.  13, 
8  South.  128.  Tlie  argument  that,  because 
section  1581  of  the  Code  gives  an  appeal 
from  a  grant  of  license,  the  right  of  appeal 
on  a  totally  different  question  must  be  as- 
sumed to  be  denied  on  the  principle,  "ez- 

'Code  1892,  c  5,  §  79,  provides  as  follows: 
"Any  person  aggrieved  by  a  judgment  or  deci- 
sion of  the  board  of  supervisors,  or  the  munici- 
pal authorities  of  any  city,  town  or  village, 
may  appeal  to  the  next  term  of  the  circuit  court 
of  the  county.  •  •  •  The  board  of  super- 
visors or  municipal  authorities  may  employ 
counsd  to  defend  such  appeals,  to  be  paid  oat 
of  the  county  or  mnnicipal  treasury." 


pressio  unius  ezduslo  alterlus,"  is  not  sound. 
An  appeal  from  a  grant  of  license  is  given, 
and  one  from  refusal  of  license  is  not  given, 
because  granting  or  refusing  license  is  discre- 
tionary, and  no  appeal  could,  proporly  be  bad 
from'  an  exercise  of  discrertion,  exc^t  in  the 
interest  of  temperance,  and  to  give  tbe  op- 
ponoits  of  license  an  advantage.  Allowing 
an  appeal  from  a  grant  of  license,  and  silence 
as  to  one  In  case  of  refusal,  makes  the  max- 
im quoted  applicable,  and  decisive  that  no  ap- 
peal lies  in  oese  of  refusal  of  license,  bat  It 
has  no  application  to  the  question  of  tlie 
right  of  appeal  from  a  dedslon  of  the  txMurd 
of  supervisors  dealing  with  section  1610.' 

The  argument  tliat  no  appeal  lies  because 
n(Mie  is  given  by  dapter  37  of  the  Code,  and 
that  it  is  an  independent  chapter,  and  to  be 
considered  alone,  and  without  reference  to 
other  im>vislons,  must  be  rejected,  for,  if  it 
was  accepted  as  true  in  its  full  Import,  we 
would  have  no  means  of  determining  who 
are  qualified  electors  of  any  county,  or  what 
are  legal  votes,  as  spoken  of  In  the  various 
sections  regulating  elections  to  determine  as 
to  tlie  sale  of  liquors,  and  petition  for  license 
to  sell  by  retail  or  wholesale,  for  the  chapter 
itself  contains  no  definition  of  tiiese  terms. 
We  are  therefore  oomp^ed,  by  the  neces- 
sity and  propriety  of  tbe  case,  to  adopt  the 
view  heretofore  announced,  and  now  reaf- 
firmed, that  tills  dtapter  37  of  the  Code  is 
to  be  viewed  aa  part  of  a  whole;  and  as  hav- 
ing reference  to  tile  constitution  and  laws,  of 
which  it  Is  but  a  port;  that  it  was  framed 
and  adopted  with  tills  view,  and,  in  using 
the  expression  "qualified  electors,"  it  liad 
reference  to  those  who  are  such,  under  the 
constitution  and  laws,  and  that  "legal  votes" 
are  those  cast  according  to  law  by  those  who 
could  cast  legal  votes  at  an  election  contem- 
plated by  the  constitution  and  laws  in  pur- 
suance of  it  Therefore,  in  considering  chap- 
ter 37,  we  are  not  restricted  to  Its  provisions, 
except  wherein  any  of  them  may  be,  In  their 
nature,  exclusive  of  all  others,  and  independ- 
eat  of  them. 

It  seems  clear  to  us  that  any  qualified  elect- 
or and  taxpayer  has  the  right  to  appeal  from 
any  decisioQ  of  the  Ixiord  of  supervisors  or^ 
d^lng  an  election  under  section  1610  of  the 
Code,  for  that  is  the  only  matter  In  tlie  busi- 
ness in  which  the  board  is  to  make  a  "de- 
cision." Ordering  the  election,  and  appoint- 
ing oommisslonav  to  hold  it,  terminate  the 
duty  of  the  board  as  to  the  election.  It  has 
no  more  to  do  with  it,  except  to  receive  the 

•  Code  1892;  c.  37,  relating  to  "dram  shops," 
(section  1610,)  provides  as  follows:  "Upon  ap- 
plication of  one-third  of  the  qualified  electors  of 
any  county,  by  petition  in  writing,  signed  by 
them,  the  board  of  supernsors  shall  order  an 
election,  to  be  held  within  forty  days  after  the 
presentation  of  the  petition,  to  determine  wheth- 
er or  not  the  liquors,  bitters,  or  drinks  men- 
tioned in  the  first  section  of  this  chapter  shall 
be  sold  within  the  limits  of  the  county;  but 
such  election  shall  not  be  held  within  fifteen 
days  after  it  Is  ordered  nor  within  two  months 
of  any  count7,  state  or  national  election." 
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report  of  tbe  commlssIonerB  of  the  result  of 
the  electlMi,  and  hare  it  recorded  on  its  min- 
utes. It  decides  only  as  to  ordering  tbe  Sec- 
tion, and  this  decision  Is  tlie  thing  to  be  ap- 
pealed trom,  If  anything  can  be,  connected 
with  the  whole  proceeding.  Tiie  statute  makes 
no  provision  toe  contesting  the  election  before 
any  constitnted  tribunal.  The  matter  of 
dealing  witb  the  returns  of  tbe  Section  trom 
the  precinct,  and  declaring  the  result,  is  com- 
mitted wholly  to  the  commisslcHiers  of  elec- 
tion provided  for,  who  are  to  declare  tlie  re- 
sult, and  report  it  to  the  board  of  supervisors, 
to  be  spread  on  its  mtnutes  as  a  permanoit 
mem<»:ial  of  Uie  result  No  duty  is  imposed 
on  the  board  as  to  sudi  return.  No  i>ower 
is  conferred  oo  It,  but  it  is  passively  to  re- 
ceive tlie  return,  and  Iiave  it  spread  on  its 
minutes.  The  only  thing  committed  to  It  to 
make  a  decision  on  is  the  ordering  the  elec- 
tion. Declaring  the  result  is  committed  to  tbe 
commissioners,  who  are  to  canvass  tbe  re- 
turn, and  asoertaln  and  determine  the  re- 
salt  What  Is  the  allowable  scope  of  their 
Investigation  in  dealing  with  tbe  matter  com- 
mitted to  them  is  a  disputed  and  unsettled 
question,  not  here  Involved,  but  that  the 
board  of  supervtoots  has  no  decision  to  make, 
as  to  the  retains.  Is  very  dear.  If  no  appeal 
lies  from  the  decision  of  the  board  of  the 
only  matter  tor  It  to  decide,  there  is  no  ap- 
peeJ,  and  no  means  of  invoking  tfa£  judgment 
of  a  higher  tribunal  on  any  question  Involved 
In  Hie  proceeding,  which  may  Involve  most 
important  results.  It  is  as  well  for  the  cause 
of  temperance  and  opposition  to  the  sale  of 
liquors,  as  for  those  who  favor  the  sale  of 
liquors,  to  maintain  liie  ri^^t  of  appeal,  for  it 
may  happen  that  erroneous  decisions  may  be 
made  In  ordering  eleoUons  onder  circum- 
stances f&vorable  to  tbe  sale.  It  is  quite 
conceivable  that  persons  favoring  the  sale  of 
liquor  may  seize  a  favorable  condition  of 
things  tm  to  the  qualified  electors  of  a  coun- 
ty, and  force  an  Section  wltti  tbe  favorable 
conditions.  No  harm  can  result  from  the 
right  of  appeal  Much  may  resolt  from  its 
denlaL  Were  it  doubtful  whether  tbe  right 
«Llst8,  It  would  be  proper  to  solve  It  in  favor 
at  the  right  but  we  do  not  so  regard  it  and 
think  it  plainly  given.  It  Is  nnf ortomate  that 
the  matter  is  not  better  legolated,  and  that 
provision  was  not  made  for  delaying  further 
proceedings,  in  case  of  appeal,  until  a  deci- 
sion of  the  appeal,  but  tbe  fact  tiiat  embar- 
rassment may  result  is  not  an  argument 
against  allowing  an  appeal  plainly  given.  It 
is  true  that  an  appeal  Is  not  matter  of  right 
unless  given.  It  is  Ilie  creature  of  law,  as 
argued,  but  no  Jealousy  of  the  right  of  ap- 
peal should  be  indulged,  and  lead  to  a  nar- 
row construction  of  a  law  allowing  appeal 
The  Judicial  determination  of  controversies 
is  one  of  the  chief  functions  of  organized 
society,  for  which  the  Judicial  department  is 
created,  and  an  appeal  ultimately  to  this 
court  is  the  constituted  mode  of  obtaining  the 
authoritative  decision  of  tiio  state,  whose 


voice  we  utter,  and  whose  Judgment  we  reg- 
ister, binding  on  all.  While  it  Is  admissible 
fbr  the  legislature  to  deny  av  fail  to  give 
the  right  of  appeal,  where  it  is  not  secured 
by  the  constitution.  It  is  so  manifestly  right 
that  OTie  aggrieved  by  the  decision  of  any 
controversy  by  an  inferior  tribunal  should  be 
entitled  to  invoke  the  judgmait  of  the  com- 
monwealth through  Its  highest  tribunal,  as 
to  make  proiwr  tbe  rule  of  construction  we 
bave  announced  In  favor  of  the  right  of  ap- 
peal. 

The  circuit  court  erred  In  affirming  the  de- 
cision of  the  board  of  supervisors,  which  was 
clearly  wrong,  in  holding  that  It  would  re- 
gard the  registration  book  of  the  county  as 
conclusive  evidence  of  the  qualified  elect- 
ors of  the  county.  So  fiir  ftom  this  being 
true,  the  registration  book  Is  not  even  prima 
f&de  evidence  of  the  number  of  quaUfled 
electors.  It  is  evidence  of  nothing,  except 
of  the  list  of  persons  registered,  and  who 
have  complied  with  that  requisite  to  the 
right  to  vote.  It  does  not  confer  the  right 
to  vote.  It  is  that  without  which  one  cannot 
be  a  qualified  elector,— an  essential  prereq- 
uisite, and  yet  not  conferring  the  right. 
There  cannot  be  any  qualified  elector  not 
registered,  but  there  may  be  thousands  regis- 
tered, and  not  qualified  electors.  It  may  be 
determined  from  the  registration  book  that 
the  number  of  qualified  electors  does  not  ex- 
ceed those  shown  by  it  It  may  be  seen  by 
an  Inspection  of  it  that  certain  persons  are 
not  qualified  electors,  because  not  register- 
ed, but  it  cannot  be  determined  from  tbe 
registration  book  tliat  there  is  a  single  quali- 
fied elector  in  the  county.  The  right  to  reg- 
ister, and  tteing  registered,  and  the  right  to 
vote,  are  distinct  and  different  things.  One 
may  be  registered,  and  not  be  entitled  to  vote. 
We  examined  and  decided  this  question  at 
the  present  term  in  Bew  v.  State,  13  South. 
868,  and  are  satisfied  with  the  view  there 
announced,  and  repeated  now.  There  seems 
to  have  been  great  misconception  on  tbe  sub- 
ject which  led  to  Imd  legislation,— some  vio- 
lative of  the  constitution,  and  some  not  fully 
carrying  out  its  spirit  In  the  caae  cited, 
we  held  section  3612  of  the  Code  of  1892 
unconstitutional,  in  forbidding  any  person  to 
be  registered  who  has  not  paid  all  taxes. 
The  section  alluded  to  as  not  carrying  out 
the  spirit  of  the  constltntion  is  section  3616, 
which  denies  the  right  to  register  witliin 
four  months  of  an  election,  which  unduly  In- 
terferes with  the  freedom  of  registration  at 
any  time.  There  is  nothing  in  the  constitu- 
tion to  Inliiblt  registration  on  the  day  of 
an  election,  or  at  any  time.  One  cannot 
vote  within  four  months  of  his  registration, 
but  registering  and  voting  being  distinct 
things,  no  reason  exists  why  a  man  may  not 
register,  being  qualified  for  that  at  any  time, 
and  Ills  right  to  vote  will  be  determined 
whoi  be  offers  to  vote.  Registration  boolu 
show  the  list  of  possible  voters.  The  ac- 
tual legal  voters  within  that  list  can  be  de- 
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termlned  only  at  the  ballot  boxes,  or,  where 
It  becomes  a  question  for  decisioa  elsewhere, 
by  Inquiring  who  would  be  entitled  to  be 
receiyed  as  qualified  electors  at  the  baHoi 
boxes.  The  constitution  does  not  say  there 
shall  be  no  registration  within  four  months 
of  an  election.  Its  language  is:  "Sec.  251. 
Electors  shall  not  be  registered  within  'four 
months  next  before  any  Section  at  which 
they  may  offer  to  yote."  But  under  this 
there  is  no  reason  why  registration  may  not 
go  on  without  Intermission,  for  when  one 
will  offer  to  vote  is  in  the  future,  and  de- 
pends on  himself.  He  may  not  vote  at 
an  election  held  within  four  months  of  his 
registration,  but  he  may  dedre  to  regis- 
ter so  as  to  qualify  hiniself  to  vote  at  any 
election  which  may  be  held  one,  two,  three, 
or  four  months  after  an  election  in  No- 
vember. It  may  be  that  a  special  elec- 
tion will  be  held  a  few  weeks  or  months 
after  the  regular  election,  or  there  may  be 
a  contest  similar  to  this  about  the  .sale  of 
liquor,  with  reference  to  any  of  which  he 
may  desire  to  be  qualified  to  vote.  With  a 
denial  of  the  right  to  register  for  four  months 
prior  to,  say,  the  7th  November,  when  an, 
election  was  held,  It  would  be  impossible  for 
him  to  be  registered  and  qualified  to  vote 
at  any  election  held  before  the  7th  March. 
The  constitution  in  section  251  manifests 
anxiety  to  avoid  denial  of  the  right  to  regis- 
ter so  as  to  qualify  for  any  election,  by  the 
provision  securing  the  right  to  any  who  may 
attain  majority,  or  complete  the  required 
residence,  within  the  four  months  before  an 
election.  One  who  will  become  of  the  age 
of  21  years,  or  complete  the  required  resi- 
dence, on  the  day  of  the  election,  is  enti- 
tled to  be  registered  four  months  prior  to 
the  coming  election,  so  as  to  avoid  the  rule 
that  four  months  must  elapse  between  being 
registered,  and  voting.  In  view. of  this  mani- 
fest purpose  of  the  constitution  to  enable 
all  having  the  requisite  qnalificatlonB  when 
an  election  is  held  to  qualify  by  the  essential 
of  being  registered,  it  would  seem  that  facul- 
ties for  registering  at  any  time  should  be 
furnished  by  law.  These  last  observations 
are  made  as  the  complement  of  views  an- 
nounced by  us  la  the  former  decision  men- 
tioned, and  in  this,  in  order  fully  to  present 
our  Interpretation  of  the  constitution  on  this 
Important  subject,  which  has  been  so  misun- 
derstood. 

It  was  the  duty  of  the  board  of  super- 
visors to  ascertain  and  determine  that  the 
petition  contained  the  signatures  of  one- 
third  of  the  qualified  electors  of  Monroe 
county,  for  It  is  only  on  such  petition  that 
an  election  of  the  kind  petitioned  for  can  be 
lawfully  ordered.  The  authority  Is  special, 
and  the  result  of  the  election,  if  against  sale, 
is  to  have  the  ordinary  effect  of  putting  in 
operation  a  prohlbltoiy  and  highly  penal 
law.  There  must  be  conformity  to  the  law, 
in  ordering  the  election  provided  for,  in  or- 
der to  make  the  result  effective.    In  order 


to  ascertain  if  the  petition  was  idgned  by 
one-third  of  the  qualified  electors,  it  was 
necessary  to  examine  the  r^stration  book 
to  see  which  of  the  petitioners  possessed 
the  necessary  qualification  of  being  regis- 
tered, and  to  reject  from  the  petition  all 
names  not  registered.  The  registration  book, 
too,  was  to  be  taken  as  showing  all  who  are 
IKMsible  qualified  electors  in  the  county. 
Then  Inquiry  was  admissible,  and  to  be  made, 
as  to  who  of  the  petitioners,  being  duly  reg- 
istered, were  qualified  electors,  and  any 
found  not  to  be  should  have  been  rejected 
from  the  petition.  Section  241  of  the  con- 
stitution prescribes  the  qualification  of  elect- 
ors, and  the  qualified  electors  meant  by  sec- 
tion 1610  of  the  Code  are  those  declared 
such  by  the  constitution.  Any  petitioner  not 
having  the  prescribed  qualifications  should 
have  been  rejected.  If,  on  investigation,  it 
appeared  that  one-third  of  the  qualified'  elect- 
ors of  the  county  entitled  to  vote  at  an  elec- 
tion held  in  pursuance  of  the  constitution 
and  laws  had  signed  the  petition,  the  elec- 
tion should  have  been  ordered;  otherwise, 
not 

The  board  rightly  held  that  names  signed 
more  than  once,  and  names  of  dead  men, 
would  be  disregarded,  as  far  as  was  proper; 
that  is,  reject  names  of  the  dead,  and  count 
those  signed  too  often  but  once. 

The  board  was  In  error  In  deciding  that 
it  would  regard  the  names  of  persons  not 
signed  by  them,  but  by  their  authority.  That 
used  to  be  the  law,  but  It  Is  not  so  now. 
Section  1610,  Code  1802,  requires  the  peti- 
tion, in  writing,  of  one-third  of  the  qualified 
electors,  "signed  by  them,"  and  section  1520 
provides  that,  "In  all  cases  where  the  sig- 
nature of  any  person  is  required  by  law. 
It  shall  always  be  the  proper  handwriting 
of  such  person,  or,  in  case  he  be  nmable  to 
write,  bis  proper  mark."  There  is  no  es- 
cape from  this  positive  and  plain  require- 
ment, and  it  must  be  duly  observed.  Its  ef- 
fect is  to  make  necessary  the  proper  band- 
writing  of  the  petitioner  himself.  Ita  lex 
scripta  est,  and  for  wise  purposes,  as  we 
must  suppose.  Anyhow,  it  cannot  be  dis- 
regarded, whatever  may  be  thought  of  its 
wisdom,  and  it  renders  worthless  every  name 
on  the  petition  not  put  there  by  the  hand  of 
the  petitioner.  Judgment  reversed,  and,  ren- 
dering the  judgment  which  should  have  been 
rendered  by  the  circuit  court,  the  decision  of 
the  board  of  supervisors,  ordering  an  elec- 
tion, is  reversed  and  vacated,  and  the  cause 
remanded  to  the  circuit  court,  to  be  remand- 
ed to  the  board  of  supervisors. 


(71  Hln.  260) 
SHIELDS,  District  Attorney,  v.  THOMA& 
(Supreme  Court  of  Mississippi.     Nor.  27, 1893.) 

Tbobts— Dbposit  bt  SsERiFr  or  Taxes— Kuowi/- 
EDOB  OF  Bank— Ability  to  Tkace  Funds. 
The  sheriff  of  a  county,  without  author- 
ity, deposited  in  a  bank,  which  shortly  after- 
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wards  failed,  taxe«  coUected  by  him,  the  offi- 
cers of  the  bank  knowing  the  character  of  the 
fund.  The  cash  that  came  into  the  hands 
of  the  receiver  of  such  bank  was  less  than 
the  amount  of  such  fund,  and  it  did  not 
appear  tliat  the  fund,  or  any  part  of  it,  canie  in- 
to the  receiver's  hands,  either  in  its  original 
form,  or  as  part  of  the  mass  of  the  bank's  as- 
sets. Bdd  not  to  make  the  payment  of  such 
fund  out  of  the  assets  in  the  receiver's  hands 
a  charge  thereon  precedent  to  the  claims  of  oth- 
er creditors  of  the  bank. 

Appeal  from  chancery  court,  Washington 
county;   W.  B.  Trigg,  Obancellor. 

In  the  matter  of  the  receivership  of  the 
Greenville  Bank.  Undw  Act  Feb.  10,  1802, 
Walton  Shields,  district  attorney  of  the 
fourth  Judicial  district,  Interrened,  and  as- 
serted the  claim  of  the  state  of  Mississippi, 
of  the  county  of  Washington,  and  of  the 
levee  board  to  money  deposited  in  such  banli: 
by  the  sherifT  of  Washington  county,  and 
asked  that  the  receiver  be  directed  to  pay 
to  the  proper  officers  the  sum  so  deposited 
by  the  sheriff,  out  of  any  moneys  then  in  his 
hands,  or  that  might  thereafter  be  received 
by  him,  before  paying  any  sums  to  the  de- 
positors or  other  creditors  of  the  bank.  The 
petition  was  dismissed,  and  petitioner  ap- 
peals.   Affirmed. 

J.  H.  Wynn  and  Thomas  &  Griffin,  tor  ao- 
pellant    Xerger  &  Percy,  for  appellee. 

COOPKR,  J.  On  the  22d  day  of  December, 
1891,  the  Bank  of  GreenviUe,  doing  business 
in  GreenviUe,  Washington  coimty,  closed  its 
doors,  and  soon  thereafter  a  recdver  of  Its 
assets  was  appointed  by  the  chancery  court 
of  Washington  county.  By  an  act  approved 
February  10,  1892,  (Acts,  p.  48,)  the  district 
attorney  of  the  fourth  Judicial  district  was 
directed  to  Intervene  and  assert  the  claim  of 
the  state  of  Mississippi,  of  the  county  of 
Washington,  and  of  the  board  of  levee  com- 
missioners of  the  Mississippi  levee  district, 
to  the  sum  of  $14,906.06,  wlilch  sum  bad 
been  deposited  in  said  bank  by  tbe  sheriff 
and  tax  collector  of  Washington  county.  In 
obedience  to  the  directions  of  that  act  the 
district  attorney  exhibited  his  petition  in  the 
said  chancery  court,  by  which  he  charged 
that  "during  the  month  of  December,  1891, 
John  I/.  Griffin,  sberlff  and  tax  collector  of 
said  county,  had  deposited  114,906.06  to  his 
credit  as  sheriff,  of  the  funds  collected  by 
bim  from  the  taxes  of  the  year  1891,  for  the 
state,  county,  and  leree  board,  and  at  the 
date  of  the  appointment  of  said  receiver 
there  was  $14,906.06  of  said  fund  which  had 
not  been  drawn  out  of  said  bank  by  said 
Griffin."  The  petition  charges  that  the  offi- 
cers and  managers  of  the  bank  Icnew  of  the 
character  and  ownership  of  the  funds  when 
tbe  same  were  deposited,  and  that  neither 
Griffin  nor  any  one  else  could  legally  use 
the  same  in  any  other  manner  than  to  make 
payment  thereof  into  the  proper  treasuries. 
Oontlnoing,  the  petition  charges  that  "said 
moneys  are  now  in  possession  of  said  re- 
ceiver, unless  said  bank  had  used  the  same 


prior  to  Its  suspension:  that.  If  the  same  are 
in  the  hands  of  said  receiver,  then  said  states 
county,,  and  levee  board  have  the  right  to 
have  the  amounts  respectively  belonging  to 
them  set  apart  and  paid  to  their  respective 
officers  authorized  to  receive  the  same;  and, 
if  said  bank  b.ad  used  the  same  prior  to  its 
suspension,  then  said  funds  have  gone  into 
and  become  a  part  of  the  assets  of  said  bank; 
and  petitioners  are  informed  and  believe  that 
said  receiver  has  on  Iiand  more  than  $15,000, 
in  money  and  currency,  of  tbe  assets  of  said 
bank."  The  prayer  of  the  petition  Is  that  the 
court  will  direct  the  receiver  to  pay  to  the 
proper  <Acas  the  sum  so  deposited  by  the 
sheriff  and  collector,  out  of  any  moneys  then 
Ui  his  hands,  or  tliat  might  thereaftw  be 
received  by  him,  before  paying  any  sums  to 
the  depositors  or  oth,er  creditors  of  the  bank. 
To  this  petition  the  receiver  pleaded  that  "as 
said  Jolm  L.  Griffin,  sheriff  and  tax  collector, 
deposited  in  the  Bank  of  GreenviUe,  from 
time  to  time,  the  various  sums  of  money 
which  aggregated  the  total  sum  claimed,  vis. 
$14,906.06,  the  same  was  mingled  with  the 
other  money  on  deposit  in  said  bank,  there 
having  been,  up  to  the  time  of  the  suspension 
of  said  bank,  over  one  hundred  thousand 
dollars  deposited  therein  In  addition  to  the 
deposits  of  said  Griffin;  that,  when  the  bank 
suspended,  there  came  into  the  hands  of  the 
receiver  only  the  sum  of  $368.70  in  cash,  and 
It  is  Impossible  to  trace  Into  his  hands  any 
of  the  money  deposited  by  the  said  John  L. 
Griffin,  either  as  constituting  a  part  of  the 
said  sum  of  $368.70,  or  as  constituting  any 
part  of  the  assets  of  said  l>ank  received  by 
the  receiver."  The  plea  was  set  for  hearing 
and  sustained,  and  the  petition  dismissed, 
and  tbe  petitioner  appeals. 

There  are  decisions  by  several  courts  of  au- 
thority, as  to  the  right  of  the  petitioner 
to  subject  the  fund  In  the  h.ands  of  the  re- 
ceiver to  the  payment  of  the  demands  set  up. 
Id  exclusion  or  postponement  of  the  creditors 
of  the  bank,  but  in  our  opinion  they  are  not 
sound  In  principle,  and  are  departures  from 
the  weU-settled  course  of  decision.  That 
there  has  been  a  development  of  the  equi- 
table rule  of  foUowlng  trust  proporty  or 
money,  and  a  consequent  expansion  of  the 
right  of  the  beneficiary,  so  that  at  this  day 
reUef  would  be  afforded  imder  circumstances 
in  which.  It  wotild  formerly  have  been  de- 
nied. Is  certainly  true;  but  it  is  not  true  that 
the  courts  gen»:«Uy  Iiave  abandoned  the 
fundamental  principle  which  controls  in  the 
application  of  the  nUe,  and  have  substituted 
another  and  totally  different  one.  In  the 
cases  cited  by  counsel  for  appellant  the  prin- 
ciple has  been  misapplied  or  overlooked;  In 
some  of  them  It  is  apparently  abandoned. 
"Formerly,  tbe  right  of  following  trust  prop- 
erty depended  upon  the  abiUty  to  identify  it, 
tl^e  equity  attaching  only  to  the  property 
mIsappUed.  This  right  was  first  extended  to 
the  proceeds  of  the  property,  namely,  to  that 
which  was  procured  in  place  of  It  by   ex- 
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change,  purchase,  w  sale;  but  if  It  became 
confnaed  with  other  property  of  the  same 
kind,  so  as  not  to  be  distinguishable,  without 
fault  on  the  part  of  the  possessor,  the  equity 
was  lost  Finally,  however,  it  has  been  held 
as  the  better  doctrine  that  confusion  does  not 
destroy  the  equity  entirely,  but  converts  it 
Into  a  clit^ge  on  the  entire  mass,  giving  to 
tb,e  party  injured  by  the  unlawful  diversion 
a  priority  of  right  over  the  other  creditors 
of  the  irassessor.  This  is  as  far  as  the  rule 
has  been  carried."  Bradley,  J.,  in  Freling- 
huysen  v.  Nugent,  86  Fed.  230.  Mr.  Pome- 
roy  says:  "EJquity  regards  the  cestui  que 
trust,  although  without  any  legal  title,  and 
perhaps  without  any  wrltt«i  evidence  of  in- 
terest, as  the  real  owner,  and  entitled  to 
all  tbe  rights  and  consequences  of  such  own- 
ership. *  *  *  No  change  in  the  form  of 
the  trust  property,  effected  by  the  trustee, 
will  impede  the  rights  of  the  beneficial  own- 
er to  reach  It  and  to  compel  its  transfer,  pro- 
Tided  it  can  be  Identified  as  a  distinct  fund, 
and  is  not  so  mingled  up  with  other  moneys 
or  property  that  It  cannot  be  specifically 
seiKirated."  The  principle  which  controls  is 
that  a  court  of  equity  is  but  lending  Its  aid 
to  the  real  owner  in  reclaiming  b.is  own, 
and  that,  regardless  of  mere  changes  in  the 
form  of  the  property,  the  equitable  title  re- 
mains tmimpaired  so  long  as  the  res  (In 
whatever  form  it  exists)  may  be  traced,  and 
that,  when  identification  is  lost  by  confu- 
sion, it  will  give  such  relief  as  is  practicable 
by  creating  a  charge  upon  the  mass,  for  the 
value  of  the  ascertainable  but  inseparable 
part  of  the  same  which  bdonged  to  the 
cestui  que  trust  Wherever,  in  the  applica- 
tion of  these  rules,  the  right  of  the  bene- 
ficial owner  may  be  preserved,  the  Jurisdic- 
tion of  the  court  of  chancery  is  supported  by 
both  principle  and  authority;  and  while,  as 
we  have  said,  there  are  cases  to  be  fotmd  in 
which  th.e  mere  reception  and  use  of  the  trust 
fund  by  the  owner  of  an  estate  has  been 
held  to  be  su£9cient  to  warrant  the  court  in 
fixing  an  equitable  charge  on  the  whole  es- 
tate, these  decisions  are,  in  our  opinion,,  not 
the  law. 

In  McLeod  v.  Bvans,  66  Wis.  401,  28  N. 
W.  178,  214;  Peak  v.  BUicott,  30  Kan.  156,  1 
Pac.  409;  Plow  Co.  v.  Lamp,  80  Iowa,  722, 
45  N.  W.  1049;  Independent  Dist  v.  King, 
80  Iowa,  497,  45  N.  W.  908;  Harrison  v. 
Smith,  83  Mo.  210;  Stoker  v.  Coates,  88  Mo. 
614;  Myers  v.  Board,  (Kan.)  32  Pac.  658; 
Smith  V.  Ck)mb8,  49  N.  J.  Bq.  420,  24  Atl.  9; 
People  V.  Bank  of  Rochester,  96  N.  Y.  32,— 
It  seems  to  be  held,  though  in  some  of  the 
cases  not  very  clearly,  that  there  is  a  sort  of 
equitable  charge  upon  the  whole  estate  of  a 
person  who  has  converted  trust  funds.  This 
doctrine  apparently  rests  upon  a  presump- 
tion entertained  by  the  courts  which  an- 
nounced it,— that  the,  general  estate  would 
have  been  less  than  it  was  but  for  the  use  of 
the  trust  fund,  and  that  an  indirect  and  con- 
sequential melioration  of  the  general  estate 


subjects  It  to  an  equitable  charge,  as  thongb 
the  trust  fund  was  actually  confused  In  but 
a  part  of  It  In  Smith  v.  Combs,  49  N.  J. 
£q.  420,  24  AtL  9,  the  vice  chancellor  exam- 
ined the  facts  tending  to  show  that  the  trust 
fond  could  be  traced  Into  certain  bank  stock 
which  the  testator  had  on  hand  at  the  time 
of  his  death,  and  which  passed  into  the 
hands  of  his  executor.  If  the  conclusion  of 
the  court  had  rested  on  this  fact,  found  to 
be  proved,  no  question,  under  any  modem 
authority,  would  exist  as  to  the  right  of  the 
cestui  que  trust  to  apply  that  specific  stodc 
to  his  demand.  But  the  vice  chancellor,  pro? 
ceeding,  quotes  from  Lewin  on  Trusts,  as 
follows:  "If  a  sole  trustee  die  insolvent  and 
indebted  to  the  trust  estate,  the  personal 
representative  of  the  trustee  has  a  right  of 
retainer  In  respect  of  the  debt  to  the  trust, 
as  against  other  creditors,  and,  on  the  ces- 
tui que  trust  requiring  him  to  exercise  such 
right  of  retainer,  he  is  bound  to  do  so." 
If  the  learned  chancellor  had  been  consid- 
ering the  right  of  the  personal  represen- 
tative to  retain  for  a  debt  due  him,  the 
extract  from  Lewin  would  have  been  appro- 
priate, for  Lewin,  in  support  of  his  text,  re- 
fers to  Sander  v.  Heathfield,  L.  R.  19  Eq.  21, 
and  Crowder  v.  Stewart,  16  Oh.  Dlv.  368. 
An  examination  of  these  cases  shows  that 
the  sole  question  involved  in  them  was  the 
right  of  retainer  by  the  executor.  In  the 
latter  case,  Mallns,  V.  C,  said:  "I  can  only 
repeat  what  I  said  on  a  former  occasion, 
and  what  almost  every  other  Judge  has  said, 
—that  the  right  of  retainer  is  a  relic  of  old 
law,  not  founded  on  Justice,  and  working 
the  greatest  possible  Injustice."  Now,  in 
Smith  V.  Coml)s,  the  vice  chancellor,  treat- 
ing this  extract  from  Lewin  as  authority  for 
following  a  trust  fund,  (which  it  is  not,). pro- 
ceeds to  eulogize  the  principle  as  eminently 
equitable  and  Just  The  court  of  New  Jer- 
sey is  entitled  to  great  respect,  because  of 
its  character  and  the  ability  of  its  members, 
and  we  note  the  misapplication  of  the  rule 
of  retainer  in  the  opinion  of  the 'court,  to 
show  how  easy  it  may  be  to  establish  a  new 
principle  by  the  inadvertence  of  distinguish- 
ed Judges.  The  principle  of  following  trust 
funds  in  equity  is  so  fully  discussed  in 
Knatchbull  v.  Hallett,  13  Oh.  Div.  696.  that 
it  is  unnecessary  to  cite  any  other  English 
case  to  show  the  circumstances  under  which 
the  Jurisdiction  is  exercised  in  that  coimtry. 
The  supreme  court  of  the  United  States  ex- 
haustively considered  the  question  In  Na- 
tional Bank  v.  Insurance  Co.,  104  U.  S.  51, 
which  case  may  be  considered  the  leading 
American  authority.  The  rule  announced  in 
these  cases,  as  we  understand  it,  is  that  trust 
property  will  be  followed  by  a  court  of  eqtil- 
ty  through  all  its  transmutations  and  forms, 
and  that,  whether  its  identity  and  individu- 
ality is  preserved  or  is  merged  in  a  mass  of 
which  it  forms  a  part;  but  that  the  right 
rests  upon  the  equitable  title  of  the  bene- 
fldaiy,  who,  seeking  to  recover  specific  prop- 


Digitized  by 


Google 


Misa.) 


SINAI  e.  LOUIBVILLB,  N.  O.  ft  T,  BY.  00. 


87 


ertr  or  to  fix  &  charge  npon  a  mass,  must 
trace  his  estate,  and  sbow  that  the  specific 
thing  claimed  Is  in  equity  his  property,  or 
that  his  estate  lias  gone  into  and  remains  in 
the  mass  he  seeks  to  charge.  Peters  ▼. 
Bain,  133  U.  S.  670,  10  Sup.  Ct  354;  Perry, 
Trusts,  a  830,  841,  S43,  and  notes,  where 
many  English  and  American  'aathoritiea  are 
cited;  2  Pom.  Bq.  Jur.  1048-1058.  The  prin- 
ciple of  following  trust  funds  or  property 
has  been  frequently  applied,  not  only  where 
the  strict  relation  of  trustee  and  cestui  que 
trust  exists,  but  also  against  other  persons 
occupying  the  relation  of  a  quasi  trustee; 
and  It  extends  to  many  cases  of  mere  fidu- 
ciaries, and  though  the  relation  between  the 
parties  may  not  be  of  such  character  as  to 
give  the  court  of  equity  exclusive  Jurisdic- 
tion, in  such  instances  the  Jurisdiction  of 
equity  seems  to  spring  from  the  analogy  to 
strict  trusts,  and  from  the  Inadequacy  of 
legal  remedies.  1  Pom.  Eki.  Jur.  |  1S8.  It 
has  been  held  that  money  paid  into  bank,  to 
his  own  credit,  by  an  agent,  x>artner,  officer, 
or  other  fiduciary,  may  be  claimed  and  re- 
covered in  equity  by  the  real  owner.  Na< 
tional  Bank  v.  Insurance  Co.,  104  U.  8.  54; 
Bank  V.  King,  5T  Pa.  St  202;  Holmes  v.  Gll- 
luan,  138  N.  Y.  369, 84  N.  B.  206;  KnatchbuU  ▼. 
HaUett,  13  Gh.  Div.  696;  Myers  v.  Board  of 
Education,  (Kan.)  32  Pad  658;  Independent 
Dist  V.  BUng,  80  Iowa,  497,  45  N.  W.  008. 

As  to  the  general  assets  of  the  Bank  of 
Greenville,  we  think  the  petitioner  is  not  en- 
titled to  relief,  upon  the  facts  stated  in  the 
petition,  because  It  is  not  shown  that  the 
funds  deposited  by  the  tax  collector  now 
form  a  part  thereof  in  any  form.  The  rec- 
ord does  not  disclose  to  what  purpose  the 
fund  was  applied.  For  anything  that  ap- 
pears to  the  contrary,  it  may  bare  been  lost 
in  trade,  appropriated  to  the  paym^it  of 
pre-existing  debts,  or  paid  out  to  the  agents 
and  officers  of  the  bank  for  services  ren- 
dered; and  what,  If  any,  portion  was  so  lost 
or  applied,  could  probably  not  be  ascertain- 
ed with  any  degree  of  certainty.  The  court 
in  attempting  to  determine  what  portion,  if 
any,  of  the  trust  fund  has  been  lost,  and 
what  yet  remains  as  invested  in  and  repre- 
sented by  the  existing  assets,  would  from 
necessity  act  upon  mere  conjecture.  It  may 
be  that  as  to  the  small  sum  of  $368.70,  which 
was  found  in  the  vaults  of  the  bank,  a  differ- 
ent conclusion  might  have  been  reached  If  an 
issue  had  been  taken  on  the  plea,  instead 
of  setting  it  for  hearing  on  its  sufficiency. 
The  plea  avers  that  'it  Is  impossible  to  trace 
into  the  hands  of  the  receiva  any  of 
the  money  deposited  by  Jno.  Li.  Orlffin,  ei- 
ther as  contributing  a  part  of  the  said  sum 
of  $368.70  received  by  huli  receiver,  or  as 
constituting  any  part  of  the  other  assets  of 
the  iMink  received  by  said  receiver."  By  set- 
ting the  plea,  for  hearing,  the  petitioner  ad- 
mitted the  truth  of  the  facts  therein  stated, 
and  npon  sncb  facts  the  petitioner  was  not 
entitled  to  reliet    In  KnatchbuU  t.  HaUett, 


13  Oh.  Div.  696,  it  was  held  ttiat,  wbeare  a 
trust  fund  was  traced  into  the  personal  bank 
account  of  the  trustee,  checks  drawn  by  him 
generaUy  would  be  applied  first  to  the  dis- 
bursement of  the  fund  which  belonged  to 
him,  leaving  the  trust  fund  as  the  last  item 
drawn  against  Under  this  rule  it  may  be 
that  a  trust  fund  traced  to  the  vaults  of 
a  bank  would  be  presumed,  prima  facie,  to 
remain  as  long  as  there  was  any  money  left 
therein.  But  it  may  also  be  true  that  the 
facts  could  be  made  otherwise  to  appear,  in 
which  case  the  ]^«6umptlon  would  be  over* 
turned.  Giving  to  the  plea  its  legitimate 
effect,  it  follows  that  aU  reUef  was  properly 
denied  to  the  petitioner,  because  It  cannot 
be  shown  that  the  fund  deposited  by  the  tax 
coUector,  or  any  part  of  it,  is  in  the  hands  of 
the  receiver,  either  In  Its  original  or  trans- 
muted form,  or  as  part  of  the  mass  of  the 
assets  of  the  bank.    Deci'ee  affirmed. 


(n  Wm.  mt) 
SINAI  V.  LOUISVILLB,  N.  O.  &  T.  RY.  CO. 
(Supreme  Court  of  Mistissippi.     Dec  4,  1893.) 

BAII.R0AD8 — CONSTBUOTION — SuRFACB  WaTBR. 

When  the  contour  of  land  is  such  that  a 
railroad  embankment  must  dam  the  natural 
outlet  of  the  surface  water  from  farm  lands, 
and  a  short  trestle,  no  higher  nor  costlier  than 
the  embankment  would  obviate  the  difficulty, 
the  company  building  such  embankment  with 
knowledge  of  the  circumstances  is  liable  for  in- 
jury caused  by  the  surface  water  to  the  farm 
lands. 

Appeal  from  circuit  court,  Sharkey  coun- 
ty; J.  D.  GiUand,  Judge. 

Action  by  J.  Sinai  against  the  LouisvUIe, 
New  Orleans  &  Texas  Railway  Company  for 
damages  for  injuries  to  land.  Defendant's 
demurrer  sustained.  Plaintiff  appeals.  Re- 
versed. 

McLaurln  &  McLaurin,  H.  J.  McLaurln, 
and  A  J.  McLaurln,  for  appellant  Mayes 
&  Harris,  for  appeUee. 

WOODS,  J.  The  cause  of  action  of  ap< 
pellant  is  stated  as  foUows,  in  substance, 
in  the  declaration  filed:  Sinai  was  the  own- 
er and  in  possession  of  a  valuable  planta- 
tion Ui  section  21,  township  13,  range  7,  in 
Issaquena  county,  Ui  this  state,  worth  the 
sum  of  $20,000;  that  the  plantation  was  in 
what  is  commonly  known  as  the  Yasoo  and 
Mississippi  delta,  where  the  lands  are  al- 
most level,  and  the  channels  of  the  streams 
shallow,  and  the  fiow  of  their  waters  slug- 
gish, and  the  beds  incapable  of  containing 
their  contents  in  rainy  seasons;  that  the 
lands  said  to  have  been  damaged  in  this  suit 
Ue  between  Deer  creek  and  Mound  bayou, 
on  and  near  Otter  bayou,  Mound  bayou  be- 
ing six  miles  west  of  Deer  creek  and  two 
miles  west  of  Otter  bayou,  and  all  flowing 
on  parallel  lines  In  the  same  general  souther- 
ly direction;  that  the  three  streams  named 
are  aU  natural  water  courses,  and  that  there 
la  a  gentle  and  gradual  downward  slope 
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In  the  earth's  stirf ace  westward  from  the  west 
bank  of  Deer  creek,  and  a  gradual  downward 
slope  eastward  from  the  east  bank  of  Mound 
bayou;  that  the  lands  on  Otter  bayou  were 
good  lands  for  agricultural, purposes  before 
the  action  of  the  appellee  in  building  the 
embankment  complained  of;  that  Just  south 
of  and  near  to  the  plantation  of  appellant 
the  appellee  built  and  constructed,  from  Deer 
creek  to  Mound  bayou,  an  embankment  of 
dirt  and  other  material  for  a  roadbed  for  a 
railroad  about  four  or  five  feet  in  height;  that 
this  embankment,  stretching  across  the  slight 
depression  of  the  surface  of  the  earth  be- 
tween Deer  creek  and  Mound  bayou,  col- 
lected, dammed,  and  threw  back  on  appel- 
lant's plantation  the  rain  waters  and  over- 
flow waters  from  Otter  bayou,  which  Its 
banks  could  not  hold  in  rainy  seasons,  which 
had  theretofore  been  accustomed  to  flow,  in 
their  natural  course,  through  and  down  the 
depression  or  swale  between  Deer  creek  and 
Otter  bayou;  that  a  great  part  of  the  rain 
water  that  fell  on  township  13  north  of  ap- 
pellant's plantation,  and  a  great  part  of  the 
rain  water  that  fell  on  township  14,  lying 
north  of  township  13,  all  lying  between  Deer 
creek  and  Ottar  bayou,  all  gathered  into 
small  bayous,  sloughs,  depressions,  and  a 
chain  of  natural  lakes,  and  conducted  to  Ot- 
ter bayou,  and  that  these  waters,  xmited  to 
those  coming  down  to  the  channel  of  the 
bayou  itself,  cause  the  waters  to  overflow 
the  banks  of  Otter  bayou,  and  to  flow  out 
of  the  shallow  bayous  and  depressions  of 
Otter  bayou  to  said  embankment,  where 
they  are  arrested,  dammed,  and  thrown  back 
on  said  plantation,  whereas  before  said  rail- 
road embankment  was  created  such  overflow 
and  rain  waters  were  accustomed  to  pass 
harmlessly  through  the  depression  and  low 
lands  southward  to  that  point,  where  they 
fell  Into  Otter  bayou  lower  down;  that  the 
said  overflow  and  rain  waters  had  no  way 
of  escape  except  this  southward  way  through 
said  bayou,  and  the  depressions  south  of 
said  railroad  embankment,  by  which  they 
were  conducted  into  the  Mississippi  river; 
that  the  lands  embraced  in  said  plantation 
were  in  cultivation  before  and  at  the  time 
said  embankment  was  constructed;  that  ap- 
pellee neglected  to  supply  reasonable  means 
of  passing  said  overflow  and  other  waters 
through  said  railway  embankment,  by  rea- 
son whereof  said  waters  have  been  obstruct- 
ed in  their  natural  and  customary  flow,  have 
been  collected,  dammed,  and  thrown  back, 
and  said  plantation  covered  with  sands, 
trash,  and  logs,  and  said  waters  made  to  re- 
main on  said  plantation  for  an  unusually 
long  time,  whereby  the  soil  Is  soured,  and 
the  value  of  the  plantation  diminished  to 
the  amount  of  $10,000;  that  appellee  might 
hdve  prevented  all  the  Injury  complained  of 
by  putting  a  trestle  no  higher  than  said  em- 
bankment for  a  short  distance,  and  that  said 
trestle  would  have  been  as  good,  safe,  and 
cheap  for  the  railroad  as  the  said  embank- 


ment, and  that  appellee  was  aware  of  aU 
those  things  before  It  built  its  said  roadbed. 
To  this  declaration  the  railway  company  in- 
terposed Its  demurrer,  averring  its  nonliabil- 
ity for  obstructing  the  flow  of  surface  water, 
and,  the  court  sustaining  the  demurrer,  the 
appellant  comes  to  this  court. 

The  question  ipresented  is  resolvable  by  the 
application  of  common-law  principles  to  new 
and  changed  conditions.  At  the  ancient  com- 
mon law  every  landownw  fought  and  fenced 
against  surface  water  as  suited  his  necessi- 
ties. It  was  a  common  enemy,  which  the 
landholder  dealt  with  according  to  his  own 
pleasure,  tar  his  own  protection.  But  this 
direct  rule  had  its  origin  when  the  soil  was 
used  for  agricultural  purposes.  In  that  pri- 
meval day  of  the  law's  birth  and  growth,  a 
railway  corporation  as  a  landowner  was  un- 
dreamed of.  Now,  with  a  network  of  rail- 
way lands  spread  all  over  the  face  of  the 
country,  we  are  called  to  deal,  in  the  applica- 
tion of  legal  principles,  with  a  condition  of 
affairs  not  thought  of  when  every  man 
fought  surface  water  to  suit  his  own  fancy. 
Still  then,  as  now,  the  rule  was  that  each 
must  so  use  his  own  as  hot  to  do  unneces- 
sary harm  to  another.  Bach  proprietor  has 
the  right  to  the  use  and  possession  of  his 
own  soil;  each  has  equality  of  proprietary 
rights;  and  upon  each  are  Imposed  In  organ- 
ized society,  regulated  by  law,  resting  on 
mutual  concession,  reciprocal  duties  and  cor- 
relative obligations.  No  one,  natural  or  ar- 
tlflcial,  has  the  absolute  dominion  and  un- 
limited control  of  his  own  lands.  Blending 
these  harmonious  rules  of  the  common  law, 
and  adapting  them  in  their  flexibility  to  the 
new  order  of  society,  we  shall  do  no  violence 
to  either  while  we  apply  both  to  the  case  in 
hand.  A  railway  corporation  is  an  artlflclal 
being,  created  by  the  state  for  the  public 
good.  To  this  end  the  artificial  creation  Is 
clothed  -with  great  privileges  and  powers. 
It  may,  and  generally  does,  exercise  one  of 
the  attributes  of  sovereignty,  to  wit,  the  right 
of  eminent  domain.  This  Is  only  permitted 
to  subserve  the  general  welfare;  the  public- 
all  the  individual  members  of  society— being 
supposed  to  be  interested  in  and  to  be  bene- 
fited by  the  attainment  of  the  ends  for  which 
the  railway  corporation  is  created.  But  in 
the  use  and  exercise  of  its  privileges  and 
powers  we  must  not  assume  that  the  state 
designed  to  disturb  well-settled,  general,  le- 
gal principles,  and  to  absolve  its  creation 
from  the  observance  of  the  same  rules  of 
conduct  as  apply  to  and  govern  the  natural 
person.  The  railway  corporation  must  not 
recklessly  and  willfully  use  its  powers  to  the 
injury  of  the  citizen.  It  must  use  its  priv- 
ileges In  such  manner  as  may  be  necessary 
to  meet  the  objects  of  its  creation,  but  It 
must  do  BO  with  reasonable  care  and  skill. 
It  may,  by  proper  expropriation  proceedings, 
take  private  property  for  its  public  use;  but 
it  must  first  make  compensation  to  the  own- 
er despoiled,  and  the  owner,  as  well  as  any 
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other  citizens  affected  by  Its  conBtmctlon, 
has  a  right  to  insist  that  future  evils,  fore- 
seen as  likely  to  follow  a  particular  method 
of  exercising  the  powers  granted  the  railway 
ccopwation,  shall  be  guarded  against,  if  the 
same  can  be  conveniently  and  reasonably 
done,  regard  being  had  to  the  interests  of  the 
corporation  as  well  as  of  the  individnal  clti- 
een.  If  in  the  execution  of  chartered  rights 
it  shall  become  necessary  to  do  a  particular 
act  in  a  particular  manner,  it  may  safely  do 
so,  though  evU  may  result  to  others;  but  if 
the  same  act  may  as  well  be  done  toe  the 
railway's  Interests  in  another  way,  and  with- 
out hurt  to  others,  reason  and  Justice  will  re- 
quire the  adoption  of  the  ncmhurtful  method 
of  executing  its  powers.  The  execution  of 
its  rights  in  a  particular  method  fweseen  to 
be  fraught  with  evil  and  injury  to  others, 
when  another  method  equally  safe  and  con- 
venient and  useful  is  rejected,  will  subject 
the  corporation  to  the  imputation  of  willful 
negligence.  With  railway  corporations,  as 
with  natural  persons  employed  in  the  same 
or  like  work,  it  must  be  true  that  unneces-' 
sory  and  wanton  injury  may  not  be  done  one 
by  another  in  the  use  and  enjoyment  of  his 
jiroprletary  rights.  The  rule  possessing  flex- 
ibility and  adapUbiUty  to  all  conditions  like- 
ly to  avail  is  that  which  guards  the  right  of 
the  landowner  to  deal  with  his  own  as  he 
will,  qualified  by  the  duty  imposed  upon  him 
to  so  use  his  own  so  as  not  to  hurt  his  neigh- 
bor, if  that  be  reasonably  within  his  power. 
In  the  case  at  bar,  to  reach  a  right  conclu- 
sion, we  must  consider  the  character  and 
value  of  construction,  an  embankment;  the 
likely  to  be  foreseen  interference  with  the 
usual  flow  of  the  waters.  In  a  region  marked 
with  the  striking  configuration  of  the  delta, 
as  appears  by  the  averments  of  the  declara- 
tion; the  extent  and  amount  of  the  injury 
done  to  adjacent  landowners,  compared  with 
the  cost  and  value  of  the  embankment;  and 
whether  any  other  method  of  ccmstruction, 
equally  safe,  convenient,  and  inexpensive, 
might  have  been  adopted.  According  to  the 
averments  of  the  declaration.  Injury  to  the 
extent  of  $10,000  has  been  done  his  planta- 
tion, when,  the  evil  being  easily  foreseen,  an- 
other method  of  construction,  as  cheap,  as 
safe,  as  convenient,  was  open  to  the  railway 
when  engaged  In  the  construction  of  its  line. 
The  demurrer  should  have  been  overruled, 
and  the  railway  company  required  to  answer 
the  case  thus  made  against  it  This  view  Is 
perfectly  in  accord  with  that  of  Lawrence  v. 
liailway  Co.,  71  B.  C.  L.  643,  as  well  as  the 
following  American  cases:  Shane  v.  Rail- 
road Co.,  71  Mo.  237;  Thompson  v.  Andros- 
coggin Co.,  54  N.  H.  545;  GUbert  v.  Railroad 
Co..  60  Oa.  396;  Trustees  v.  Spears,  16  Ind. 
441;  Livingston  v.  McDonald,  21  Iowa,  160; 
Gillham  V.  Raih-oad  Co.,  49  lU.  484;  Water- 
man V.  Railroad  Co.,  30  Vt.  610;  Pflegar  v. 
RaUway  Co.,  28  Minn.  510, 11  N.  W.  72;  Rail- 
way Co.  V.  Chapman,  39  Ark,  463. 
Reversed  and  remanded. 


MARKS  et  al.  v.  BUSH. 
(Sapreme  Court  of  Mississippi.     Oct.  16,  1S8S.) 
Pahtnkrsbip— Issue  fob  Jukt. 
Plaintiffs   testified   that  they   furnished 

fTds  to  J.  &  Co.  at  M.,  on  defendant's  credit; 
testified  that  defendant  was  a  partner  of  .T. 
&  Co.  at  C,  that  the  store  in  M.  was  a  branch, 
and  ttiat  the  annual  statement  to  defendant  of 
the  condition  of  the  firm  included  the  transac- 
tions at  M.;  and  defendant  swore  that  he  was 
not  a  partner  in  the  firm  at  M.,  and  that  he 
first  knew  of  the  store  at  M.  when  the  annual 
statement  was  shown  him.  Hdd,  that  it  was 
for  the  Jury  whether  defendant  was  a  partner 
at  M. 

Appeal  from  chrcnit  court,  Noxubee  county; 
S.  H.  Terral,  Judge. 

Action  by  Marks,  Rothenberg  &  Co.  against 
A.  P.  Bush  to  charge  defendant  with  goods 
sold  to  the  firm  of  J.  E.  Jamison  &  Co.,  of 
which  defendant  is  alleged  to  be  a  partner. 
From  a  Judgment  entered  on  a  verdict  di- 
rected for  defendant,  plaintiffs  appeal.  Re- 
versed. 

Rives,  Rives  &  Stokes,  for  appellants.  A. 
G.  Bogle,  for  appellee. 

WOODS,  J.  We  are  of  opinion  that  the 
action  of  the  trial  court  In  peremptorily  in- 
structing the  Jury  to  find  for  the  defendant 
was  error.  The  sole  issue  was  whether  de- 
fendant was  chargeable  as  a  partner  In  the 
firm  of  J.  H.  Jamison  &  Co.  In  the  Ivey  store 
business.  The  defendant  swore  be  was  not, 
and  he  swore  it  repeatedly  and  earnestly. 
But  the  defendant  says.  In  reciting  what  oc-, 
corred  between  his  reputed  partner,  Jamison, 
and  bimself  in  January,  1890,  when  Jamison 
was  making  his  annual  statement  of  the  busi- 
ness: "  'Mr.  Jamison,  I  am  astonished  about 
you  having  a  branch  store  down  there,  and 
I  never  heard  of  it  before,  and  I  never  knew 
the  branch  store  was  there;'  and  he  says, 
'Oh,  I  will  make  all  of  the  accounts  good;' 
and  I  said,  that  Is  weU  enough  If  yon  pay 
the  debts.'"  Besides,  J.  H.  Jamison  swore 
distinctly  tbat  the  persons  who  composed  the 
Cllf tonvllle  firm  of  J.  H.  Jamison  &  Co.  com- 
posed the  firm  of  that  name  and  style  at  the 
Ivey  place.  Jamison,  moreover,  declares  that 
the  business  transactions  at  the  Ivey  place 
store  were  Included  In  the  annual  statements 
made  to  the  defendant  of  the  condition  of 
the  business  of  J.  H.  Jamison  &  Co.,  and 
that  the  Ivey  place  store  was  a  branch,  only, 
of  the  Cllftonville  establishment.  Then,  in 
addition,  we  find  the  explicit  statement  in 
the  depositions  of  L.  Rothenberg  and  S. 
Rothenberg,  that  defendant  was  a  partner  in 
the  firm  of  J.  H.  Jamison  &  Co.  in  the  Ivey 
place  (Memphis)  store,  and  that  the  credit 
for  the  goods  sold  was  extended  on  the  name 
of  the  defendant  Can  It  be  said,  on  this 
brief  redtal  of  some  of  the  more  striking 
pieces  of  evidence  touching  the  defendant's 
connection  with  the  firm  of  J.  H.  Jamison  & 
Co.,  Memphis,  that  there  was  no  Issue  of  fact, 
and  no  question  to  be  passed  on  by  the  Jury? 
Can  It  be  affirmed  that  there  was  only  one 
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Inference  whic^  coiild  be  drawn  from  the 
facts  by  reasonable  minds,— the  inference  that 
defendant  was  not  a  i)artner?  Unless  both 
questions  caa  be  ansTrered  afflrmatlvely, 
the  court's  action  was  erroneous.  In  our 
opinion,  the  Issue  should  b.aye  been  submit- 
ted to  the  Jury.  Reversed,  and  remanded  for 
a  new  trial. 


«2  FI«.   468) 

SAMMIS  T.  BBNNETT. 
(Supreme  Oonrt  of  Florida.     Not.  27,  1893.) 

APPBAI^-TIMB  of  TAKINO  — COSSTITCTIOITAL  LAW 

—  KiTAonaMT  OF  Statotb  — -Timb  of  Taxiho 
Effbot. 

1.  The  proTision  of  the  act  of  May  11, 1893, 
(chapter  4130,)  that  all  appeals  in  chancery, 
whether  from  final  decrees  or  interlocutory  or> 
ders,  must  be  taken  within  six  months  after 
the  entry  of  the  decree  or  order  appealed  from, 
has  no  retroactive  effect,  but  applies  only  to  de- 
crees and  orders  entered  after  the  act  bec.ime 
operative.  The  act  took  effect  August  1,  1893, 
or  60  days  after  the  final  adjournment  of  the 
legislature. 

2.  The  purpose  of  section  18  of  article  3 
of  the  constitution,  that  a  statute  shall  not  take 
effect  until  60  days  from  the  final  adjournment 
of  the  leeislature  at  which  it  mar  be  enacted, 
unless  omerwise  specially  provided  in  the  act, 
wag  to  enable  the  people  to  become  acquainted 
witli  the  provisions  of  legislation,  and  not  to 
require  them  to  govern  their  actions  by  the 
same  before  it  has  become  operative. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
W.  B.  Young,  Judge. 

In  the  matter  of  the  probate  of  an  alleged 
will  of  Mary  Williams,  alias  Bennett  A  de- 
cree of  the  circuit  court  affirmed  a  decree  of 
the  probate  court  revoking  the  probate  of 
the  wUl,  and  Altiert  C.  Sammis  appealed,  and 
moves  for  a  supersedeas  to  the  decree  appeal- 
ed from.    Granted. 

M.  O.  Jordan,  for  appellant.  Walker  & 
L'Engle,  for  appellee. 

RANEIY,  O.  J.  On  the  26th  day  of  May, 
1892,  a  decree  was  rendered  in  tbe  circuit 
court  of  Duval  county  affirming,  on  appeal, 
a  decree  wliich  had  been  previously  made  by 
the  county  judge,  revoking  the  probate  of  an 
alleged  last  will  and  testament  of  Mary  Wil- 
liams, alias  Mary  Bennett,  and  from  the  stat- 
ed decree  of  the  circuit  court  the  above-nam- 
ed Sammis  entered  an  appeal  in  October  of 
the  present  year  to  the  January  term,  1894, 
of  this  court,  and  now  he  moves  for  a  super- 
sedeas to  the  decree  appealed  from.  Section 
1280,  Rev.  St.,  provides  that  appeals  from  the 
circuit  court  to  the  supreme  court,  in  matters 
arising  I>efore  the  coimty  judge  and  pertain- 
ing to  his  probate  jurisdiction,  shaU  be  gov- 
erned in  all  respects  by  the  law  and  rules 
regulating  appeals  in  chancery.  Prior  to  the 
enactment  of  chapter  4130,  Laws  1893,  ap- 
proved May  11,  1893,  the  period  of  time  al- 
lowed for  taldng  such  appeals  to  this  court 
.was  two  years,  (section  1456,  Rev.  St;)  but 
the  mentioned  statute  of  the  present  year, 
"An  act  to  Umit  tlie  time  within  which  ap- 


peals in  cliancery  may  be  taken,"  provides 
tliat  "all  appeals  in  chancery,  whether  from 
final  decrees  or  interlocutory  orders,  must  be 
taken  within  six  months  after  the  entry  of 
the  final  decree  or  of  the  entry  of  the  Inter- 
locutory order  or  decree  appealed  from." 
TUs  act  became  of  force,  under  secti(»i  18  of 
article  8  of  the  constitution,  on  August  1st,  or 
60  days  after  the  final  adjournment  of  the 
legislature,  its  session  of  1893  having  closed 
on  the  second  day  of  June.  It  was  the  pur- 
pose of  section  l^iJO,  Rev.  St,  that  the  time 
for  taking  appeals  like  the  one  ttefore  us 
should  conform  to  that  prescribed  for  ai^eols 
from  chancery  decrees  of  the  circuit  court 

Ttie  purpose  of  section  18  of  article  8  of 
the  constitution,  that  a  statute  stiaU  not  take 
effect  until  00  days  fix>m  the  final  adjourn- 
ment of  the  legislature  at  wbidi  it  may  have 
been  enacted,  unless  It  is  otherwise  specially 
provided  in  the  act,  is,  according  to  what  we 
deem  the  t>etter  view,  to  enable  the  people 
to  I>ec(Mne  acqiialnted  with  its  provisions,  but 
not  to  require  them  to  govern  their  actions  by 
the  law  before  it  I)ecomes  operative.  It  was 
contemplated  that,  by  the  lapse  of  the  00 
days,  the  statutes  of  the  sesslMi  of  the  legis- 
latture  would  be  puUlshed  and  be  accessible 
to  the  public,  but  they  are  not  operative  laws 
until  the  stated  period  has  expired,  and  no 
one  can  be  charged  with  notice  of  them  rea- 
sonably until  it  does  expire,  or,  what  is  the 
same,  until  they  go  into  effect  Price  v.  Hop- 
kin,  13  Mich.  318.  This  statute,  if  applica- 
ble to  the>  cose  at  bar,  took  the  appellant's 
right  of  ai>peal  away  from  him  upon  its  tak- 
ing effect,  or  immediately  upon  his  being 
charged  with  notice  of  its  enactmoit,  or,  in 
substance,  without  notice.  In  the  case  of  or- 
dinary statutes  of  limitation  this  could  not 
l>e  done,  even  bef(x-e  the  matter  was  regulat- 
ed, as  it  Is  noiw,  by  our  organic  law.  On  the 
contrary,  there  had  to  be  reasonable  time 
allowed  tor  bringing  action.  Spencer  v.  Mc- 
Bride,  14  Fla.  403;  Cooley,  Const  Llm.  451. 
It  is  now  provided  by  our  constitution  that 
"no  statute  shall  be  passed  lessening  the  time 
within  whidi  a  dvil  action  may  be  com- 
menced on  any  cause  of  action  existing  at  the 
time  of  its  passage,"  (section  33,  art.  3;)  but 
this  view  we  take  of  the  legislation  of  the 
present  year  relieves  us  from  deciding  wheth- 
er or  not  statutes  limiting  appeals  are  within 
this  organic  provision.  That  statute  lias,  in 
our  judgment,  no  relation  to  decrees  entered 
prior  to  its  taking  effect,  but  only  to  those 
entered  subsequently  thereto.  Statutes  wUl 
not '  be  given  a  retrospective  effect  unless 
their  terms  show  clearly  that  such  an  effect 
was  intmded.  The  appeals  referred  to  are 
those  from  decrees  that  might  be  entered 
sul>sequently  to  the  act's  taking  effect  and 
the  language  does  not  justify  the  condnslon 
that  any  other  than  subsequent  decrees  are 
meant  Its  language  is  not  such  as  to  Justify 
the  conclusion  that  the  legislature  Intended  to 
take  away,  without  notice,  from  parties  sit- 
uated like  the  appelant,  the  right  to  have  ad- 
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verse  decrees  reTlewed  by  a  court  which  has 
been  expressly  provided  by  the  constltutloa 
with  Jurisdiction  for  BXtdb.  purpose.  It  does 
not  show  that  sa<^  hardships  and  injustice 
w«e  intended,  and  it  Is  not  reasonable  to  im- 
pute to  the  lawmaking  power  such  a  pur- 
pose, In  the  absence  of  words  clearly  erlncing 
that  Intent.  McCarthy  v.  Havls,  23  Fla.  BOM, 
2  South.  819;  CapeUe  t.  Baker,  8  Houst.  344; 
End.  Interp.  St.  S{  271,  272,  2bi);  State  y.  Au- 
ditor, 41  Mo.  25;  White  v.  Blum,  4  Neb.  555; 
State  V.  Stein,  13  Neb.  529,  14  N.  W.  481; 
Dewart  v.  Purdy,  29  Pa.  St  113;  Taylor  v. 
MitcfaeU.  67  Pa.  St.  209;  Gaston  t.  Merrlam, 
33  Minn.  271,  22  N.  W.  014.  The  motion  wlU 
be  granted,  and  the  proper  order  made. 


(22  Fla.    473) 

KNIGHT  et  a!.  ▼.  TOWLBS. 

(Supreme  Court  of  Florida.     Not.  20,  1893.) 

Writ  or  Erbob — Sdpcbscdbas — Evncr— Isscino 
Wbit  or  £BBoa  Ndbo  pbo  Tuko  —  Wbbn  Xa- 

SUED. 

1.  The  necesBitr,  to  a  suit  in  error,  of  lodg- 
ing the  writ  of  error  in  the  court  rendering  the 
judgment  which  it  is  sought  to  have  reviewed, 
18  not  supplied  by  an  order  of  that  court  allow- 
ing such  writ,  and  directing  that  it  shall  operate 
as  a  supersedeas  to  the  judgment,  and  a  com- 
pliance with  the  provisions  of  the  order  as  to 
the  supersedeas  bond. 

_  2.  If  it  be  that  a  writ  of  error  can  ever 
be  issued  and  served  nunc  pro  tunc,  after  the 
lapse  of  the  time  allowed  by  law  for  bringing 
suits  in  error,  the  default  must  be  attributable 
solely  to  official  delinquency  in  the  premises. 
(SfUabas  by  the  Court.) 

Error  to  circuit  court,  Taylor  county;  John 
F.  White,  Judge. 

Action  by  Knight  &  Knight  against  James 
X.  Towles.  There  was  judgment  for  de- 
fendant, and  on  plaintifts'  motion  a  super- 
sedeas was  granted,  and  defendant  moves 
to  vacate  the  supersedeas,  and  plaintUEs 
move  for  issue  and  service  of  a  writ  of  error 
nunc  pro  tune    Motions  denied. 

J.  N.  Stripling  and  W.  B.  Lamar,  for  plain- 
tiffs in  error.  Blackwell  &  Bees,  for  defend- 
ant in  error. 

RANEY,  O.  3.  Towles  moves  to  vacate 
the  supersedeas  granted  by  the  circuit  Judge. 
No  writ  of  error  has  been  lodged  in  the 
clerk's  office  of  the  court  rendering  the  Judg- 
ment, nor  has  any  such  writ  even  been  is- 
sued. The  period  allowed  toe  bringing  er- 
ror-HSix  months  from  the  date  of  the  Judg- 
ment—had expired  when  this  motion  was 
made,  the  Judgment  having  been  rendered 
April  5,  1893.  The  order  of  the  circuit  Judge 
allowing  a  writ  of  error  and  directing  that 
it  should  operate  as  a  supersedeas,  and  bis 
approval  of  the  supersedeas  bond,  do  not 
supply  the  necessity  which  a  writ  of  error, 
and  its  service  by  lodging  it  with  the  court 
rendering  the  Judgment  within  at  least  the 
time  allowed  for  taldng  writs  of  error,  are 
to  the  appellate  court's  Jurisdiction  of  the 
cause.    There  being  no  writ  of  error  either 


before  or  after  the  supersedeas  proceedings, 
there  is  no  supersedeas  to  the  Judgment  of 
the  lower  court.  State  v.  Mitchell,  29  Fla. 
302,  10  South.  746;  Crippen  v.  Livingston, 
12  Fla.  638.  Having,  for  the  reasons  stated, 
no^  Jurisdiction,  we  must  deny  the  moticm, 
and  it  wiU  be  ordered  accordingly. 

Motion  to  Vacate  Judgment 

On  the  18tb  instant  (November,  189S) 
Knight  &  Knight  entered  a  motion  as  fol- 
lows: "Come  now  the  plaintiffs,  and  sug- 
gest to  the  court  that  on  the  7th  of  April, 
A.  D.  1898,  this  cause  was  tried  in  the  court 
below,  and  a  judgment  against  them;  that 
on  the  day  last  aforesaid  the  plaintiffs  duly 
applied  to  the  cleric  of  said  court  for  a  writ 
of  error,— all  of  which  duly  appears  by  the 
record  of  the  proceedings  on  file  in  this 
court,— and  moved  the  court  to  vacate  the 
Jndgmott  rendered  herein  on  the  eth  Instant 
upon  the  fticts  orally  stated  to  the  court 
and  admitted  by  defendant,  and  to  order 
the  Issuance  of  said  writ  of  error  now,  as  Of 
the  7th  day  of  AprU,  A.  D.  1893,  and  that  the 
same  be  filed  in  the  office  of  the  clerk  of 
the  circuit  court  of  Taylor  county  as  of  said 
7th  day  of  April,  1893." 

When  we  ffied  the  opinion  on  the  0th  in- 
stant, we  were  perfectly  conversant  with 
"the  record  of  the  proceedings  on  file  in  this 
court,"  (the  same  baring  been  filed  Octo- 
ber 14,  1893,)  in  so  far  as  it  bears  upon  the 
question  then  and  now  before  us,  and  all 
It  shows  as  to  applying  for  a  writ  is  set  forth 
In  the  former  opinion,  and  of  the  insuffi- 
ciency of  the  same  to  supply  the  omission  to 
obtain  and  lodge  a  writ  with  the  court  ren- 
dering the  Judgment  we  are  entirely  satis- 
fled.  It,  In  view  of  our  decisions  cited  In 
tbat  (pinion,  is  no  new  question  of  practice 
here.  If  it  be  that  a  writ  of  error  can  be 
issued  and  served  nunc  pro  tunc,  and  the  ap- 
pellate Jurisdiction  of  this  court  saved,  where 
the  omission  to  issue  and  serve  It  within  the 
time  limited  by  law  for  so  doing  is  attributa- 
ble solely  to  the  default  of  the  clerk,  still  no 
snch  case  is  shown  here.  The  decision  in 
Jackson  v.  Halsly,  27  Fla.  205,  9  South.  648, 
and  the  authorities  cited  by  counsel  for  mov- 
ants, fall  short  of  their  case.  They  are:  Aus- 
tin V.  ScoviU,  84  La.  Ann.  484;  Chaffe  v. 
Mcintosh,  36  La.  Ann.  824;  Hudglns  t. 
Kemp,  18  How.  530;  Elliott's  App.  Proc. 
{  117;  Wilkes  v.  Perks,  B  Man.  &  G.  376; 
Nazer  v.  Wade,  1  Best  &  S.  728;  Mcllhaney 
▼.  Holland,  111  Pa.  St  634,  5  Atl.  731;  Un- 
derwood T.  Underwood,  12  Fla.  432;  Smith 
y.  Curtis,  19  Fla.  786;  Booten  v.  Bank,  67 
Ga.  858.  The  Revised  Statutes  have  made 
no  changes  as  to  writs  of  error  that  render 
the  cases  cited  in  the  totmer  opinion  at  all 
Inapplicable. 

It  seems  there  was  an  agreement  betwe^i 
counsel  which,  had  It  been  properly  brought 
to  our  attention,  would  have  caused  us  to 
defer  for  at  least  a  week  the  decision  made 
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on  tbe  6tli  Instant  Still,  whoever  may  have 
oeen  In  fault  as  between  the  parties  to  that 
agreement,  and  though  we  make  no  point 
on  it  here  as  influencing  onr  action,  the  court 
must  not  be  expected  to  open  its  decision 
duly  made,  where  neither  party  has  talien 
any  step  to  Inform  the  court  in  due  time  of 
such  agreement 
The  motion  is  denied. 


(82  Fla.   462) 

MARSHALL  t.  STATE. 
(Snireme  Conrt  of  Florida.    Nov.  20,  1803.) 

HUBDBB— DbOBBB  —  EVIDENCE  —  REVIEW  ON  AP- 
PBAI/— IMSTBUCTIOMS — ESROR — WHEN  NOT  PbB*- 
troiCIAL— DECLiAlTIONB — ADMISSIBILITY. 

1.  Danger  to  many  or  "others"  is,  under 
section  2380.  Rev.  St.,  not  an  essential  to  mur- 
der in  the  second  degree,  as  it  was  under  sec- 
tion 2,  p.  350,  McClel.  Dig.,  and  now  proof  of 
an  intent  npon  the  part  of  the  accused  to  kill  a 
particular  individual  or  "another"  does  not  ex- 
clude a  conviction  of  murder  in  the  second  de- 
pee.  Johnson  v.  State,  4  South.  535,  24  Fla. 
162,  approved  and  distinguished. 

2.  The  fact  that  the  evidence  in  a  case  may 
he  sufficient  to  sustain  a  verdict  of  murder  in 
the  first  degree  will  not  of  itself  preclude  a 
conviction  of  murder  in  the  second  degree  as 
this  degree  is  defined  by  section  2380,  Rev.  St. 

3.  Where  it  is  sought  to  review  the  action 
of  a  trial  court  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence,  all  the  evidence  that 
was  before  that  court  must  be  presented  to  the 
appellate  court,  or  it  will  refuse  to  enter  npon 
a  consideration  of  the  question. 

4.  Where  a  correct  instruction  is  requested 
by  the  accused,  it  is  error  to  refuse  it  as  hav- 
ing been  already  more  correctly  given  in  ac- 
cordance with  the  evidence,  where  the  charge 
referred  to  as  having  given  it  more  correcuy 
makes  essential  to  an  acquittal  conditions  or 
propositions  that  are  not  contained  in  the  re- 
jected instruction. 

6.  Where  a  charge.  If  erroneous  at  all,  is 
clearly  favorable  to  the  accused,  he  cannot 
claim  further  consideration  of  it  as  a  ground 
for  reversal. 

6.  Where  the  state,  in  making  proof  of  its 
case,  puts  in  evidence  the  statements  made  to 
other  persons  by  the  accused  of  the  circum- 
stances of  the  lulling,  it  is  error  for  the  judge 
to  instruct  the  jury  that  "for  obvious  reasons 
said  statements  and  admissions  should  be  re- 
ceived with  caution,"  where  it  cannot  be  said 
that  the  jury's  understanding  of  the  instruction 
was  that  caution  should  be  exercised  in  his 
favor  in  weighing  the  statement 

7.  The  rules  as  to  the  admission  in  evi- 
dence of  the  accused's  declarations  of  the  cir- 
cumstances of  the  homicide  when  they  are  of- 
fered by  the  state  in  proof  of  its  case,  and  as  to 
the  credibility  to  be  attached  to  the  same  by  the 
jury,  discnased. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Columbia  county; 
John  F.  White,  Judg^. 

Dallas  Marshall  was  convicted  of  murder 
in  the  second  degree,  and  brings  error.  Re- 
veiTsed. 

B.  H.  Palmer,  tor  plaintiff  In  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  tor  the  State. 

KANET,  0.  J.  The  Jury  found  the  plain- 
tiff In  error  guilty  of  murder  in  the  second 
degree,  and  the  sentence  prescribed  by  the 
law  (section  2380,  Rev.  St)— imprisonment  in 


tbe  state  prison  for  life— was  pronounced  by 
the  court,  and  it  is  contended  here  that  tbe 
testimony  does  not  sustain  the  verdict.  The 
stated  section  of  tho  Revised  Statutes  has, 
as  wUl  appear  by  comparing  it  with  section 
2,  p.  350,  McCleL  Dig.,  made  a  change  in  the 
law  of  murder  as  it  stood  at  the  time  the 
revision  became  operative,  (June  13,  1892.) 
There  are  still  three  degrees  of  murder,  but 
they  are  defined  as  follo>ws:  The  unlawful 
killing  of  a  human  being  when  perpetrated 
from  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  any  hnman 
being,  or  when  committed  in  the  perpetra- 
tion of  or  in  the  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  is  murder 
In  the  first  degree.  Mttrder  In  the  second 
degree  is  when  the  unlawful  killing  is  per- 
petrated by  any  act  Imminently  dangerous 
to  another,  and  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without 
any  premeditated  design  to  effect  the  death 
of  any  particular  Individual.  Murder  in  the 
third  degree  is  when  the  unlawful  killing  Is 
perpetrated  without  any  design  to  effect 
death,  by  a  person  engaged  in  the  commis- 
sion of  any  felony  other  than  those  specified 
above. 

The  change  made  in  defining  murder  In 
the  first  degree  consists  in  the  addition  of  the 
words  following  the  word  "being"  down  to 
and  inclusive  of  the  word  "burglary,"  but 
the  only  change  In  the  old  definition  of  mur- 
der In  the  second  degree  Is  the  substitution 
of  the  word  "another"  for  the  word  "others." 
Murder  in  the  third  degree,  undar  tbe  old 
law,  was  where  the  unlawful  killing  "was 
perpetrated  without  any  design  to  effect 
death,  by  a  person  engaged  in  the  commis- 
sion of  any  felony." 

Counsel  for  the  priaaaee  Invokes  the  de- 
cision of  this  court  made  at  the  January 
ta-m,  1888,  In  Johnson  v.  State,  24  Fla.  182, 
4  South.  535,  In  support  of  the  contention 
referred  to  above-  It  is  to  be  observed  of 
that  declsicA  that  Its  purport  as  to  the  p<tot 
relied  on,  is  that  If  the  effect  of  the  testi- 
mony was  to  show  In  the  accused  an  Intent 
to  kUl  any  particular  person,  such  proof,  as 
the  statute  then  was,  excluded  the  case  from 
murder  In  the  second  degree.  Putting  the 
lives  of  many  In  jeopardy,  or  imminent  dan- 
ger to  many,  was  an  essential  to  the  of- 
fense under  tbe  old  statute;  and,  though  no 
deadly  Intent  was  necessary  to  the  offense, 
and  a  general  deadly  intent,  an  Intent  to  hurt 
many,  did  not  exclude  a  case  from  It  yet  a 
particular  deadly  Intent  or  Intent  to  kill  a 
particular  individual,  did  work  an  exclusion. 
This  Is  clearly  shown  by  tbe  case  of  Darry 
v.  People,  10  N.  Y.  120,  decided  in  the  year 
18.54, — 14  years  before  we  adopted  the  same 
statute  there  construed.  Of  the  correctness 
of  the  decision  In  Johnson's  Case  none  of  us 
feel  any  doubt  The  change  of  language  In- 
dicated above  to  have  been  made  by  the  re- 
vision in  substituting  "another"  for  "others" 
Is,  however,  material,  and  Its  ^ect  is  to  re- 
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Gzove  the  former  exclustcm  of  cases  where 
danger  to  only  one  person  is  shown;  and 
consequently,  If  the  testimony  before  ns 
shows  a  premeditated  design  on  the  port  of 
the  accused  to  effect  the  death  of  the  de- 
ceased, or  is  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  flrst  degree,  such  par- 
ticular deadly  intent  will  not  prevent  an  af- 
firmance of  the  judgment  The  fact  that 
the  evidence  may  be  man  than  snfflclent  to 
■ostain  the  verdict,  or  would  support  a  con- 
viction of  a  higher  degree  of  murder,  will 
not  renda  it  insufficient  to  do  so,  nor  can 
the  prisoner  complain  of  the  error  of  the 
Jury  in  finding  a  verdict  for  the  lesser  of- 
fense. Brown  v.  State,  SI  Fla.  207,  12 
South.  640.  Murder  in  the  second  degree  is 
no  longer  an  offense  in  which  there  must  be 
danger  t»many. 

n.  Before  proceeding  to  the  oonaideration 
of  any  other  question,  there  Is  a  prelim- 
inary point  to  be  considered.  It  being  whether 
or  not  the  bill  of  exceptions  does  not  show 
upon  its  face  that  the  entire  material  case 
presented  to  the  jury  la  not  before  us.  In 
the  first  place,  it  states  that  one  of  the  wit- 
nesses—William McNish— gave  the  dimen- 
sions of  the  wounds.  These  dimensions  are 
not  stated.  Again  it  says  that  Marshall's 
gun  was  exhibited  to  the  juiy,  bat  It  has 
not  been  brought  here.  And  then  It  says 
that  Henry  See  explained  to  the  jury  the 
diagram  made  by  him;  still  the  eoqitlanatlon 
Is  not  set  forth.  Assuming,  but  not  de- 
ciding, that  the  absence  of  the  gnn  whl(di 
was  put  before  ttie  jnry  by  the  defendant 
may  be  immaterial  in  view  of  the  fact  that 
there  is  no  conffict  in  the  evidence  as  to 
the  marks  on  it,  and  even  malcing  the  same 
assumption  as  to  the  explanations  of  the 
diagram  by  See  on  the  theory  that  his  ex- 
planation was  nothing  more  than  the  usual 
tracing  of  lines  and  pointing  oit  the  objects 
designated  on  the  diagram,— «n  assumption  of 
a  most  questionable  character,  in  view  of  the 
Imperfectness  of  the  diagram  in  the  record,— 
we  must  still  say,  in  view  of  the  absence  of 
the  dimensions  of  the  woimds,  that  it  is 
very  doubtful  that  this  case  could  be  con- 
sidered by  us  on  the  ground  that  the  verdict 
Is  contrary  to  the  evidence.  Where  It  Is 
sought  to  review  the  action  of  the  trial 
court  on  the  groimd  just  stated,  all  the  evi- 
dence which  was  l>efore  that  court  must  be 
presented  to  the  appellate  court,  or  it  will 
refuse  to  enter  upon  a  consideration  of  the 
question.  Lurton  v.  Garson,  2  Blackf.  464; 
Hammon  v.  Sexton,  68  Ind.  37;  Morris  v. 
Stem,  80  Ind.  227;  French  v.  State,  81  Ind. 
151;  Shlmer  v.  Butler  University,  87  Ind. 
218;  Keep  v.  Kelly,  29  Ala.  822;  PuUen  t. 
Lane,  4  Cold.  249;  2  Amer.  &  Eng.  Bna 
Law,  220.  Counsel  who  bring  cases  here 
must  not  be  surprised  at  our  refusal  to  sit 
In  review  of  any  judicial  actlcm  where  it  does 
not  appear  that  all  of  that  upon  which  the 
lower  court  acted  is  before  us.  In  view 
of  the  fact  that  the  case  has  to  be  reversed 


on  the  ground  considered  !u  the  next  sub- 
division of  the  opinion,  the  bill  of  exceptl<ms 
showing  enough  for  action  on  the  points 
there  discussed,  (Seymour  v.  Greswell,  18  Fla. 
30,)  we  do  not  now  say  any  more  on  this 
subject  than  to  observe  that  the  greatest 
care  should  be  taken  by  all  concerned  to 
see  that  bUis  of  exception  do  contain  all 
the  evidence  necessary  to  show  the  ^caot 
condition  of  the  trial  court  as  to  any  point 
Upon  which  It  has  ruled. 

nL  On  the  trial  the  prisoner's  counsel  re- 
quested the  judge  to  give  the  following  in- 
struction to  the  jury:  "If  yon  find  from  the 
evidence  that  the  deceased,  in  going  by  the 
prisoner's  house,  left  the  most  direct  road  to 
go  by  the  prisoner's  house,  and  called  the 
prisoner,  telling  him  he  had  come  to  kill 
him  or  be  killed,  and  that  the  prisoner  hon- 
estly Intended  to  escape  from  the  house  to 
avoid  danger,  and  that  the  prisoner  saw 
the  deceased  present  his  gun  at  him,  or  that 
be  had  reasonable  ground  to  apprehend  great 
bodily  harm,  then  the  defendant  had  a  right 
to  protect  himself."  The  judge  refused  the 
charge,  because,  as  stated  by  the  bill  of 
exceptions.  It  had  been  already  given  more 
correctly  from  the  evidence.  We  find  the 
only  Instruction  to  which  the  judge  could 
have  referred  to  be  as  follows:  "If  yoa  be- 
lieve from  the  evidence  that  the  defendant, 
without  being  in  fault  himself,  with  the 
knowledge  that  the  deceased  had  made 
threats  against  bis  life,  or  had  made  threats 
of  personal  violence  against  him,  was  In 
his  own  house,  and  that  the  deceased,  armed 
with  a  deadly  weapon,  a  little  after  dark 
on  the  night  of  the  homicide  rode  up  to  or 
near  defendant's  house,  and  cursed  him  for 

a  G d s- —  of  a  b ,  or  a  cowardly 

a of  a  b ,   and  that  defendant  told 

him  to  go  away,  that  he  did  not  want  to 
have  a  difficulty  with  him;  and  should  find 
further  that  deceased  refused  to  do  so,  and 
continued  to  curse  defendant,  and  that  he 
had  then  and  there  told  him  he  had  come  to 
kill  him,  or  that  he  would  then  and  there 
kill  the  defendant,  or  that  defendant  should 
kill  him;  and  should  further  find  from  the 
evidence  that  defendant  had  reasonable 
ground  to  apprehend  a  design  on  the  part 
of  the  deceased  to  murder  him,  w  to  com- 
mit a  felony,  or  then  and  there  to  do  the 
deffflidant  some  great  personal  injury,  and 
there  was  reasonable  ground  to  believe  that 
there  was  imminent  danger  of  sucb  design 
b^ng  then  and  there  accomplished,  and  that 
the  defendant,  to  protect  himself  from  death 
or  some  great  personal  Injury,  Imuiedlately 
shot  and  killed  the  deceased  In  self-defense, 
— then  you  should  find  the  defendant  not 
gnllty  on  the  ground  of  justifiable  homi- 
cide." 

Our  Judgment  is  that  it  was  error  to  re- 
fuse the  charge.  Previous  threats  by  tbe 
deceased,  and  knowledge  of  the  same  by  the 
prisoner,  were  not  essential  to  the  prisoner's 
right  to  protect  himself  by  taking  the  llfo 
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of  tbe  deceased.  They  are  not  made  so  by 
the  Instruction  ask^,  but  are  by  that  given ; 
and  toe  thlB  reason,  if  for  no  other,  tho 
former  should  have  been  idvcn. 

There  are  also  exceptions  to  two  InstmO' 
tlons  given  In  the  general  charge.  One  Is 
on  the  theory  that  heat  of  passion  Is  not 
Justified  in  the  eyes  of  the  law  by  ineie 
words,  and  that  the  instruction  to  the  effect 
that  heat  of  passion  thus  generated  may 
malce  a  killing  manSlanghter  was  erroneous. 
Certainly  no  injury  could  have  resulted  to 
the  accused  from  the  charge,  and  we  will 
not  consider  It  further.  Sullivan  t.  Mc- 
Millan, 26  Fla.  543,  580,  8  South.  460,  460. 
The  other  instruction  is  that  the  prisoner  shot 
•from  the  inside  of  the  bouse."  As  the 
case  has  to  go  back,  it  may  be  sufficient 
to  say  that  if  on  a  new  trial  tbe  testimony 
on  this  point  should  be  tbe  same  as  it  is  in 
the  record  before  us,  it  will  be  safer  to  omit 
the  expression,  as  has  been  done  in  some  of 
tbe  instructions. 

lY.  The  Instructions  given  to  tbe  Jury  as 
to  the  statements  of  the  accused  which  the 
state  put  in  evidence  require,  in  view  of  a 
new  trial,  some  notice,  though  they  were 
not  excepted  to. 

In  Rex  V.  Jones,  2  Oar.  &  P.  629,  it  was 
held  by  Bosanquet,  sitting  at  the  assizes  in 
the  year  1827,  that  "if  a  prosecutor  uses  the 
declaration  of  a  prisoner,  he  must  take  the 
whole  of  it  together,  and  cannot  select  one 
part  and  leave  another;  and  If  there  be 
either  no  evidence  in  tbe  case,  w  no  other 
evidence  Incompatible  with  It,  tbe  declara- 
tion so  adduced  in  evidence  must  be  taken 
as  true.  But  if,  after  the  whole  of.  the  state- 
ment of  the  prisoner  is  given  in  evidence, 
the  prosecutor  is  in  a  situation  to  contradict 
any  part  of  it,  he  is  at  liberty  to  do  so;  and 
then  the  statement  of  the  prisons:,  and  tbe 
whole  of  the  evidence,  must  be  left  to  tbe 
Jury  for  their  consideration,  precisely  as  In 
any  other  case,  where  one  part  of  the  evi- 
dence Is  contradictory  to  another."  This 
doctrine  has  not  received  the  sanction  of  the 
courts,  and  is  not  sound.  In  C!orbett  v.  State, 
81  Ala.  329,  the  court  admits,  as  Is  well  set- 
tled, that  when  a  confession  is  given  in  evi- 
dence against  a  defendant  it  is  his  right  to 
have  the  whole  of  it  laid  before  the  Jury, 
and  considered  by  them.  Yet  it  denies  that 
it  follows  that,  if  there  be  dtber  no  other 
evidence  in  the  case,  or  no  other  evidence  In- 
compatible with  it,  the  declaration  so  ad- 
duced in  evidence  must  be  taken  as  true,  and 
aptly  says:  "The  declaration  or  confession 
may  be  incompatible  with  itself,  or  may  be 
so  unreasonable  as  to  tax  credulity  too  far. 
We  hold  that  the  defendant  has  all  his 
rights,  in  this  c6nnection,  when  the  entire 
conversation  is  laid  before  tbe  Jury,  and  they 
are  instructed  to  give  it  a  fair  and  unpreju- 
diced consideration.  Of  course  that  body 
will  not,  and  should  not  without  reason,'  be- 
lieve that  portion  which  makes  against  the 
prisoner,  and  reject  all  that  favors  his  inno- 


cence." Again,  in  Blland  v.  State,  S2  Ala. 
322,  where  the  above  is  approvingly  quoted, 
the  same  court  observes:  "The  law  does  not 
ascertain  the  credoice  which  shall  be  at- 
tached to  either  part,  or  to  the  confession  or 
declaration  in  its  entirety.  The  Jury  are  not 
bound  to  attach  equal  credence  to  every 
part  They  may,  for  sufficient  reasons,  re- 
ject a  part  and  give  effect  to  a  part.  Such 
rejection  cannot  be  capriciously  made,  nor 
can  credence  be  capriciously  given  to  a  part. 
That  which  is  favorable  to  a  party  should 
not  be  rejected  merely  because  it  is  favorable 
to  him,  and  because  of  the  motives  which 
may  have  induced  him  to  make  it  Tbe  con- 
fession should  be  taken  as  a  whole.  The 
time  and  drcnmstances  of  its  making,  its 
harmony  or  inconsistency  with  other  evi- 
dence, and  the  motives  which  may  have  op- 
erated on  the  party  in  making  it  should  all 
be  fairly  considered  by  the  Jury.  Then, 
without  regard  to  whether  they  are  clearly 
disapproved  or  not  the  Jury  should  credit  all 
that  they  find  sufficient  reason  for  crediting, 
and  reject  all  they  find  sufflcient  reason  for 
rejecting." 

Statements,  confessions,  and  admissions, 
when  given  in  evidence,  says  the  supreme 
court  of  Missouri,  must  all  be  taken  together, 
and  the  Jiury  will  attach  such  credit  to  them 
as  they  deem  them  worthy  of.  They  may  be- 
lieve everything  the  party  says  in  his  favor, 
or  they  may  reject  the  same.  It  all  depends 
upon  the  circumstances  surrounding  the  case, 
and  the  degree  of  probability  there  is  in  the 
truth  of  the  statements  when  viewed  in  the 
light  of  the  whole  transaction  which  they 
purport  to  narrate.  Mr.  Greenleaf,  in  bis 
work  on  Evidence,  (section  218,)  observes 
that  if  what  the  prisoner  has  said  In  his  own 
favor  Is  not  contradicted  by  evidence  offered 
by  the  prosecutor,  nor  inrprobable  in  itself. 
It  will  naturally  be  believed  by  the  Jury;  but 
they  are  not  bound  to  give  weight  to  it  on  that 
account  but  are  at  liberty  to  Judge  of  it 
like  other  evidence,  by  all  the  circumstances 
of  tbe  case.  State  v.  Hollenschelt,  61  Mo. 
302.  See,  also,  Blackburn  v.  State,  23  Ohio 
St  146;  1  GreenL  Biv.  (15th  Ed.)  f  201. 

We  think  the  rule  to  be  well  stated  by  the 
Alabama  court  and  do  not  understand  the 
other  authorltiee  cited  to  convey  a  different 
meaning. 

The  instrucdons  alluded  to  as  baving  been 
given  by  the  trial  Judge  are  as  follows:  'Tf 
yon  believe  from  the  evidence  that  the  ac- 
cused made  voluntary  admissions,  or  that  he 
made  a  statement  or  statements  to  persons 
in  regard  to  tbe  homicide  before  arrest,  then 
such  admissions  and  statements  may  be  con- 
sidered by  you  in  making  up  your  verdict 
For  obvious  reasons,  said  statements  and  ad- 
missions should  be  received  with  caution.  It 
Is  your  duty  to  consider  all  that  it  is  proven 
be  said  before  and  immediately  after  tbe 
homicide,  and  thereafter  until  arrested;  and 
you  may  believe  tbe  whole  of  his  admissions 
or  statements^  or  none^  or  do  part  of  tba 
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same,  or  yon  may  believe  a  part  and  disbe- 
lieve a  part,  as  you,  in  your  Jadgment,  may 
deem  to  be  just  and  right"  Such  instmo- 
tlons  Bbould  not  have  been  given.  They 
trespassed  upon  tb.e  functions  of  the  jury,  as 
sho-wn  by  the  authorities  above.  The  neces- 
dty  for  the  exercise  of  caution  In  receiving 
evidence  of  verbal  confessions  Is  founded  on 
the  theory  of  protecting  the  accused,  (1 
OreenL  Ev.  214,)  but  it  cannot  be  said  that 
the  Jury's  understanding  of  the  first  para- 
graph of  the  charge  quoted  was  that  cau- 
tion should  be  exercised  in  his  favor  in 
w^hlng  the  statement  referred  to.  Andrews 
V.  State,  21  Fla.  599,  809,  610.  The  Jury 
should  have  been  permitted  to  consider  the 
statement  without  this  comment  from  the 
court;  and,  as  the  case  has  to  go  back.  It  Is 
proper  that  we  should  so  state,  though  no 
exception  was  taken  to  the  charge. 

The  Judgment  Is  reversed,  and  a  new  trial 
awarded. 


cn  na.  4(9) 

1£ARSHALL  v.  BEAMS. 
(Supreme  Court  of  Florida.     Nov.  6,  1893.) 

C09T0DT  OP  CHILDRgN— PnUIBHjnSUT. 

1.  The  mother  has  the  snperior  legal  right 
to  the  custody  and  control  of  her  minor  ille- 
gitimate children,  and  can  transfer  such  rights 
and  ousted V  to  another;  but  the  rights  of  the 
mother  or  her  transferee  are  not  absolate  and 
beyond  control. 

2.  In  all  contentions  for  the  custody  and 
control  of  minor  children  the  benefit  and  wel- 
fare of  the  child  are  the  principal  matters  which 
guide  and  control  the  courts  in  awarding  ens- 
tody.  The  ties  of  nature  and  of  association, 
the  character  of  the  applicant  for  the  child,  its 
age,  health,  and  sex,  the  moral  or  immoral  sur- 
roundings of  its  life,  the  benefits  of  education 
and  development,  and  pecuniary  prospects,  as 
well  as  other  considerations,  enter  into  ths  Judi^ 
<dal  determination. 

3.  Where  the  child  has  reached  the  age  of 
discretion,  it  will  often  be  allowed  to  make  its 
own  choice;  bnt  this  is  not  a  controlling  right 
of  the  child.  Welfare  controls  choice,  and  the 
comt  will  not  permit  the  choice  of  the  infant  to 
lead  it  into  an  improper  custody.  The  rights 
of  parents  and  guardians  will  also  be  respected, 
and  such  rights  will  not  be  disre^rded  oy  the 
oonrts  in  order  to  gratify  the  mere  wishes  of  a 
child,  when  the  parent  or  guardian  is  a  proper 
person  to  be  Intrusted  with  its  custody. 

4.  There  is  no  fixed  age  when  the  discre- 
tion of  a  child  begins,  bnt  mental  capacity  is 
Uie  test. 

5.  While  one- standing  in  loco  parentis  may 
moderately  chastise  for  correction  a  child  un- 
der his  control  or  authority,  yet,  where  it  Is 
shown  that  an  uncle  to  whom  a  child  has  been 
committed  to  raise  by  its  parent  has  inflicted 
immoderate  and  cruel  punishment  on  it  to  such 
an  extent  as  to  alienate  its  feelings,  and  to 
cause  it  to  desire  a  liberation  from  the  uncle's 
control,  a  court  should  not,  on  habeas  corpus, 
restore  by  coercive  order  the  child  to  the  un- 
cle, where  It  is  made  to  appear  that  the  child 
has  reached  the  age  of  intelligent  discretion, 
and  lias  deliberately  chosen  to  remain  with  an- 
other, against  whom  no  objection  can  be  made, 
and  who  has  obligated  himself  to  provide  for 
the  child  in  a  manner  more  favorable  than 
wonld  be  its  condition  with  the  uncle. 

(Syllabus  by  the  Conrt) 


Error  to  drcoit  court,  Duval  county;  R. 
M.  Gall,  Judge. 

Petition  in  habeas  corpus  by  Henry  Reams 
against  F.  F.  Marshall  to  determine  the 
rights  of  the  parties  to  the  custody  of  Ed- 
ward Reams,  a  minor.  There  was  Judgment 
for  petitioner,  and  defendant  brings  error. 
Reversed. 

J.  R.  Cballen,  for  plaintiff  In  error.  John 
Wallace,  tot  defendant  in  error. 

IfABRT,  J.  Henry  Reams,  in  his  petition 
for  habeas  corpus  presented  to  the  circuit 
Judge,  alleged  that  F.  F.  Marshall,  without 
lawful  authority,  held  In  custody  one  Ed- 
ward Reams,  a  minor,  and  that  petitions 
was  entitled  to  the  custody  and  control  of 
said  minor.  The  right  to  the  custody  and 
control  of  the  min<n:  is  based  upon  the  al> 
leged  fact  that  his  mother,  before  her  death, 
gave  him  to  petitioner,  his  uncle,  as  his  own 
child,  to  raise  and  educate  until  he  became 
21  years  old;  and  that  petitioner  has  raised 
him  from  the  age  of  8  years  up  to  the  time 
of  filing  the  petition,  when  he  was  between 
15  and  16  years  old.  The  mother  of  this 
child  was  unmarried,  and  the  petition  al- 
leges that  he  had  no  father. 

In  his  return  to  the  writ,  F.  F.  Marshall 
states  that  he  held  in  his  care  and  custody 
the  person  of  E^dward  Reams  by  virtue  of  an 
order,  Judgment,  and  decree  of  the  court  of 
the  county  Judge  of  Duval  county,  granting 
and  assuring  the  custody  of  said  minor  to 
him  by  an  Indenture  of  apprenticeship  then 
In  fall  force  and  effect;  that  the  minor,  Ed- 
ward Reams,  was  over  16  years  old,  and  de- 
sired to  remain  In  the  care  and  custody  of 
him,  said  Marshall,  who  is  able  and  willing 
to  care  for,  educate,  and  prepare  him  for  fu- 
ture usefulness  and  Independence;  and  that 
the  petitions,  Henry  Reams,  was  unfit  and 
unable  to  care  for,  educate,  and  train  the 
said  Edward  Reams,  and  had  treated  him  so 
unkindly  and  cruelly  as  to  alienate  him;  and 
he  refuses  to  go  to,  and  positively  refuses  to 
live  with,  the  said  petitioner.  The  return 
also  denies  that  Edward  Reams  was  given 
to  petitioner  as  alleged,  and  that  he  raised 
him. 

The  circuit  Judge,  after  hearing  the  evi- 
dence, awarded  the  care  and  custody  of  the 
person  of  Edward  Reams  during  his  minor- 
ity to  the  petitioner,  Henry  Reams,  as  It  ap- 
peared that  he  was  a  proper  person  to  have 
such  care. and  custody,  and  that  Marshall 
pay  the  costs  of  the  proceedings.  Marshall 
has  sued  out  a  writ  of  error. 

The  testimony  tends  to  show,  and  we  ac- 
cept It  as  sufficient  to  sustain  the  conclusion, 
that  the  boy,  Edward  Reams,  when  not  over 
three  years  old,  was  given  by  his  mother  Just 
before  her  death  to  her  brother,  Henry 
Reams,  to  raise  and  care  for  during  minor- 
ity; and  that,  with  the  exception  probably 
of  one  or  two  years  immediately  after  the 
mother's  death,  this  boy  haa  remained  con- 
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tlinioiisly  In  the  family  and  under  the  con- 
trol of  his  uncle  up  to  the  time  he  went  Into 
the  employment  of  plaintiff  In  error,  which 
was  some  time  in  May,  1S93.  The  boy's 
mother  was  unmarried,  and  be  had  no  father. 

The  mother  has  the  snperior  legal  right 
over  all  others  to  the  custody  and  control 
of  her  minor,  illegitimate  child.  No  claim- 
of  the  father  is  presented  in  the  case  before 
us,  and  it  is  perfectly  clear  from  the  authori- 
ties that  the  mother  of  Edward  Reams  had 
the  legal  right  to  transfer  his  custody  to  her 
brother,  Henry.  Some  of  the  Bnglish  cases 
say  that  the  right  of  the  mother  to  the  con- 
trol of  an  illegitimate  child  continues  until 
it  arrives  at  the  age  of  14,  when  it  may  ex- 
ercise a  choice.  The  two  recent  cases  of 
Queen  t.  Nash,  10  Q.  B.  Dir.  454,  and  Queen 
T,  Barnardo,  [1S91]  1  Q.  B.  194,  fully  discuss 
the  custody  of  illegitimate  children  in  Eng- 
land. 

The  case  of  Jones  ▼.  Harmon,  27  Fla.  238, 
9  South.  245,  recognizes  the  right  of  the 
mother  of  an  illegitimate  child  to  transfer 
its  custody  to  another,  and  we  need  not  stop 
to  cite  authorities  to  sustain  this  well-estab- 
lished rule  of  law.  The  result  Is  that  the 
cnstody  of  Edward  Beams  by  his  uncle, 
Henry  Reams,  was  rightful,  being  derived 
from  the  mother,  who  bad  the  right  to  trans- 
fer such  custody.  But  this  legal  right  in 
the  mother  or  her  transferree  is  not  absolute, 
and  beyond  the  control  of  other  circumstan- 
ces that  may  surround  the  case.  In  appli- 
cations for  the  custody  of  children  it  may  be 
stated  as  a  general  rule  sustained  by  the 
law  that  the  court  is  not  bound  to  deliver 
the  child  to  the  claimant,  but  may,  where 
the  interest  of  the  child  demands  it,  leave 
it  where  its  welfare  will  be  best  promoted. 
"It  is  the  benefit  and  welfare  of  the  Infant 
to  which  the  attention  of  the  court  ought 
principally  to  be  directed."  This,  it  is  said, 
is  the  "pole  star"  by  which  courts  are 
guided  in  all  such  cases,  whether  the  con- 
tention be  between  father  and  mother  or  be- 
tween them  and  a  third  person  or  between 
strangers.  Mercein  v.  People,  25  Wend.  64; 
State  V.  Smith,  6  Greenl.  462,  20  Amer.  Dec. 
324,  and  notes;  Church,  Hab.  Corp.  (2d  Ed.) 
S  446,  and  authorities  cited  in  note  1. 

The  ties  of  nature  and  of  association,  the 
character  of  the  applicant  for  the  child,  its 
age,  health,  and  sex,  the  moral  or  immoral 
surroundings  of  its  life,  the  benefits  of  edu- 
cation and  development,  and  pecuniary  pros- 
pects, as  well  as  many  other  considerations, 
enter  into  the  Judicial  determination.  The 
choice  of  the  child,  where  It  has  reached  the 
age  of  intelligent  discretion,  also  plays  an 
Important  part  in  cases  of  rival  claimants 
to  the  same  custody.  It  is  said  In  Church 
on  Habeas  Corpus,  (section  447:)  "Where 
the  child  has  reached  the  age  of  discretion 
it  will  often  be  allowed  to  make  its  own 
choice,  although  the  person  chosen  is  not 
one  whom  the  court  would  voluntarily  ap- 
point   But  this  is  no  controlling  legal  right 


of  the  infant  It  is  not  entitled  to  Its  ab- 
solute freedom  from  all  custody,  but  an 
adult  is.  It  Is  not  the  whim  or  caprice  of 
the  child  which  the  courts  respect  but  Its 
feelings,  its  attachments,  >ts  preferences,  and 
its  probable  contentment;  and  It  is  a  well- 
settled  rule  of  law  that  whether  the  court 
will  regard  the  {Hreference  of  an  infant  de- 
pends upon  the  reasonableness  -of  his  wish, 
and  the  Intelligence  which  he  manifests. 
'Welfare'  controls  'choice,'  and  the  court  will 
not  permit  the  choice  of  the  infant  to  lead 
it  into  an  improper  custody.  The  court  is 
also  bound  to  respect  the  rights  of  the  par- 
ent or  guardian,  and  will  not  allow  these 
rights  to  be  overthrown  by  the  mere  wishes 
of  a  child  who  has  not  reached  years  of  dis- 
cretion, and  who  is  too  young  to  choose 
for  itself,  where'  such  parent  or  guardian  Is 
a  proper  person  to  be  intrusted  with  the 
child.  The  wishes,  however,  of  children  of 
sufficient  capacity  to  choose  for  themselves 
should  be  given  especial  consideration  when 
their  parents  have  for  a  long  time  voluntari- 
ly allowed  them  to  live  in  the  family  of  an- 
other; and  the  court  will  make  no  coercive 
order  In  snch  cases,  to  enforce  the  mere  le- 
gal right  of  the  parent  to  tbeh:  custody, 
against  the  manifest  inclination  and  reason- 
able choice  of  the  children  to  remain  where 
they  are."   Hurd,  Hab.  Corp.  532,  533. 

The  decisions  in  this  coimtry  do  not  fix  any 
definite  number  of  years  when  the  age  of 
discretion  begins,  but  mental  capacity  Is  the 
test;  and  when  the  minor  shows  sufilcient 
capacity  mentally  to  exej-clse  an  intelligent 
choice,  and  no  objection  can  be  made  to  the 
person  chosen,  the  court  will  ordinarily  al- 
low such  choice  to  prevail.  Church,  Hab. 
Corp.  i  443.  In  He  Goodenougb,  19  Wis. 
291,  Chief  Justice  Dixon  said  that  "when 
the  Infant  Is  above  the  age  of  fourteen  years, 
he  most  it  seems,  in  every  case,  choose  for 
himself.  The  court  will  not  compel  him, 
upon  habeas  corpus,  to  submit  to  parental 
authority."  Whether  or  not  this  be  the  cor- 
rect rule  we  do  not  say,  but  the  mental  ca- 
pacity of  the  child,  and  the  reasonableness 
of  its  choice,  win  be  considered  in  doubtful 
cases  in  determining  a  proper  custody. 

An  application  of  the  foregoing  rules  to 
the  facts  of  the  case  before  us  impresses  us 
with  the  view  that  the  circuit  Judge  commit- 
ted an  error  in  awarding  the  custody  of  the 
person  of  Edward  Reams  to  the  petitioner, 
Henry  Reams.  In  arriving  at  this  conclu 
sion  it  is  not  necessary  that  we  determine 
the  legal  effect  of  the  apprenticeship  pro- 
ceedings before  the  county  Judge  as  a  tmr  to 
the  relief  asked  in  this  suit  and  we  do  not 
decide  anything  in  reference  to  this  phase  of 
the  case. 

We  will  not  go  into  a  minute  discussion 
here  of  all  the  testimony,  but  confine  our- 
selves to  a  statement  of  what  is  the  effect  of 
it  It  shows,  in  addition  to  the  gift  and  cus- 
tody of  the  boy,  as  already  stated,  that  Hen- 
ry Reams  has  a  large  family,  consisting  of 
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eight  children;  and  bu  twenty-three  acres 
of  land,  on  which  he  raises  truck.  Henry 
testified  that  he  had  brought  np  in  Ills  own 
family  the  boy,  and  had  clothed,  fed,  and 
educated  him  as  one  of  his  own  children, 
and  in  this  statement -he  is  corroborated  by 
bis  wife  and  other  witnesses;  but  neither  he 
nor  any  of  his  witnesses  say  how  his  chil- 
dren bad  been  treated,  clothed,  or  fed.  Hen- 
ry admits  that  he  had  hired  out  the  boy  to 
catch  fish  and  chop  wood,  but  says  that  he 
never  gaye  bim  work  too  hard  for  him.  The 
other  testimony  tends  strongly  to  show  that 
the  boy's  work  was  rather  heavy  for  bim. 
It  is  also  made  to  appear,  we  think,  that  the 
boy  was  poorly  clothed  and  shod  by  his 
ancle,  and  this  showing  Is  not  overcome  by 
the  general  statement  that  the  boy,  Edward, 
was  treated  the  same  as  the  other  children  of 
Henry.  As  near  as  we  can-  ascertain  from 
the  testimony,  Edward  Reams  is  about  16 
years  old,  and  it  is  perfectly  dear  that  he 
has  become  thoroughly  alienated  from  his 
ancle  and  his  uncle's  wife.  He  was  exam- 
ined before  the  court,  and  testified  that  bis 
ancle  had  not  treated  him  well,  and  that  he 
had  been  made  to  undertake  work  that  he 
could  not  do,  and  was  whipped  by  his  uncle 
for  falling  to  do  it,  and  that  he  had  been 
compelled  to  fish  by  dragging  a  seine  in  cold 
weather,  with  ragged  clothes,  and  shoes  with 
nto  feet  sticking  through.  He  stated  that  he 
bad  been  often  whipped  by  his  uncle,  and 
bad  been  hit  by  him  on  the  head  with  a 
hammer  handle  that  made  a  scar  then  to  be 
seen,  and  that  he  then  had  scars  on  his  body 
from  beatings  Inflicted  by  his  uncle.  Dr. 
liarshall  corrobM'ates  this  statement  as  to 
the  scars  on  the  person,  and  also  says  that 
when  he  first  saw  the  boy  he  was  in  rags. 
It  is  also  made  to  appear  that  Henry  Reams 
whipped  the  boy  on  bia  retnm  from  the 
house  of  Dr.  Marshall  for  looking  into  "Aunt 
Linda's"  basket.  It  seems  that  the  boy  told 
his  uncle  that  Mrs.  Marshall  had  requested 
that  he  look  into  the  basket  of  "Aunt  Linda" 
for  sugar  and  things  when  she  went  away. 
The  boy  testifies  that  his  unde  claimed  that 
it  was  for  looking  into  the  basket  that  be 
whipped  him,  but  the  boy  says  the  whipping 
was  for  getting  a  pair  of  shoes,  and  not  for 
looking  Into  the  basket.  He  further  testifies 
that  be  did  not  want  to  go  back  to  his  uncle, 
and  that  he  would  not  go  back,  but  pre- 
ferred to  live  with  Dr.  Marshall.  Henry 
Reams,  although  examined  in  rebuttal,  did 
not  deny  hitting  the  boy  on  the  head  with 
the  bammer  handle,  or  that  he  Inflicted  scars 
on  his  person.  He  stated  that  be  whipped 
the  boy  whenever  he  needed  it,  and  that  he 
whipped  him  on  his  return  from  Marshall's 
house  for  looking  into  "Aunt  Linda's"  bask- 
et, bat  it  was  with  a  small  switch,  about 
eight  Inches  long.  Edward  Reams  stated 
that  this  whipping  was  with  a  whip  about 
three  feet  long.  It  also  appears  that  plain- 
tiff in  error  has  entered  into  covenant  before 
v.l4so.na3 — 7 


the  county  Judge  to  teacb  Edward  Reams 
the  art  of  cooking,  and  to  educate  him  in 
the  elements  of  reading,  writing,  and  arltb- 
metic,  and  to  deposit  In  bank  to  his  credit 
three  dollars  per  month  until  be  reaches  bis 
majority,  then  to  be  drawn  out  on  bis  check, 
and  at  that  time  to  give  him  a  new  suit  of 
clothes,  shoes,  blanket,  and  a  sum  of  money 
not  less  than  |50.  The  boy  consents  to  this 
arrangement,  and  Is  anxious  to  remain  with 
plalntlfT  in  error.  The  circumstances  of  this 
case,  considering  the  treatment  received  by 
Edward  Reams,  as  shown  by  the  evidence, 
his  age,  his  strong  aversion  to  returning  to 
his  uncle,  and  the  benefits  that  promise  to 
accrue  to  him  from  his  choice  In  remaining 
with  Dr.  Marshall,  clearly  overcome  the  mere 
legal  right  In  Henry  Reams,  derived  from  the 
mother;  and  we  think  the  court  was  in  er 
ror  In  not  allowing  him  to  remain  where  be 
was. 

We  do  not  desire  to  be  understood  as  de- 
nying the  right  of  a  parent,  or  one  standing 
in  loco  parentis,  to  moderately  chastise  for 
correction  a  child  under  his  or  her  control 
and  authority;  but  where  a  child  has  been 
committed  by  Its  parent  to  an  uncle  to  raise, 
and  the  testimony,  uncontradicted,  shows 
that  the  tmcle  has  inflicted  Immoderate  and 
cruel  punishment  on  the  child,  to  such  an 
extent  as  to  alienate  its  feelings,  and  to  cause 
it  to  desire  a  liberation  from  the  tmcle's  con- 
trol, the  court  should  not  on  habeas  corpus  re- 
store the  child  to  the  uncle,  where  it  Is  made 
to  appear  that  the  child  has  reached  the  age 
of  Intelligent  discretion,  and  has  deliberate- 
ly chosen  to  remain  with  a  stranger,  against 
whom  no  objection  can  be  made,  and  who 
has  obligated  himself  to  provide  for  the  child 
in  a  manner  more  favorable  than  would  be 
its  condition  with  the  uncle. 

While  we  think  that  the  court  erred  on  the 
showing  made  here  in  awarding  the  custody 
of  Edward  Reams  to  his  uncle,  it  Is  not  to 
be  Inferred  from  what  we  decide  that  Mar- 
shall is  entitled  to  any  coerdve  control  over 
the  boy  by  virtue  of  tbe  apprenticeship  pro- 
ceedings before  the  county  Judge.  This  is  a 
question  not  det^mlned  here,  and  we  do  not 
intimate  any  approval  of  the  proceedings  in 
the  apprenticeship,  or  adjudicate  any  rights 
under  them. 

Judgment  reversed  toe  proceedings  not  in- 
conslatent  with  this  opinion. 


aw  Ala.  S96) 
Bx  parte  CAMERON. 
(Snpreme  Court  of  Alabama.     Nov.  80,  1883.) 
Habeas  Corpus — Arrest  after  Dtsorarox. 
Crim.    Code,    i    4787,    providing    that, 
where  a  person  has  been  once  discharged  on 
habeas  corpus,  he  cannot  be  again  imprisoned 
or  kept  in  custody  for  the  same  cause,  unless 
he  is  indicted  therefor,   etc.,  does  not  apply 
where  the   first  arrest  and   commitment  wai 
nnder  a  warrsLnt  void  upon  its  face,  and  the 
second  arrest  and  commitm«tt  is  onder  a  legal 
warrant. 
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Application  by  James  Oaraeron  for  a  writ 
of  habeas  corpus.    Petition  denied. 

Jones  &  Mayfleld,  for  petitioner. 

OOLEMAN,  J.  This  Is  an  application  for 
the  writ  of  habeas  corpus.  The  i>etition  and 
record  show  that  petitioner  was  arrested  and 
committed  to  JoU  upon  a  warrant  and  or- 
der of  commitment  issued  by  a  justice  of 
the  peace,  irregular  and  illegal  npon  its  face, 
and  based  upon  an  affldaylt  which  charged 
no  offense.  He  sued  out  a  writ  of  habeas  cor- 
pus before  the  probate  Judge  of  Tuscaloosa 
county,  and  was  ordered  to  be  discharged, 
for  the  causes  which  haye  been  stated.  He 
was  immediately  rearrested  by  the  sheriff, 
under  another  warrant.  Issued  by  the  same 
Justice,  legal  upon  its  face,  and  issued  upon  a 
sufficient  affidavit  Upon  habeas  corpus  pro- 
ceedings founded  upon  the  second  detention, 
the  probate  Judge  refused  to  discharge  him; 
hence  the  application  to  this  court  It  Is 
conceded  that  the  petitioner  committed  but 
one  offense,  (if  he  committed  any,)  and  that 
in  both  instances  of  his  arrest  it  was  for  the 
same  act  The  only  question  presented  for 
consideration  is  whether,  when  a  person' has 
been  arrested  npon  a  warrant  and  held  to 
commitment  which  charges  no  criminal  of- 
fense, and  issued  upon  an  affidavit  which 
shows  no  violation  of  law,  and  for  these 
causes  has  been  discharged,  npon  writ  of 
habeas  corpus,  he  may  be  again  arrested  and 
detained  by  virtue  of  a  legal  warrant  is- 
sued upon  a  sufficient  affidavit  There  can 
be  but  one  answer  to  such  a  proposition. 
Section  4787  of  the  Criminal  C!ode,  which 
provides  that,  "when  a  person  has  once  been 
discharged  on  habeas  corpus,  he  cannot  be 
again  imprisoned,  restrained,  or  kept  in  cus- 
tody, for  the  same  cause,  unless  he  is  indict- 
ed therefor,  or,  after  a  discharge  for  defect 
of  proof,  is  again  arrested  on  sufficient  proof, 
and  committed  by  legal  process,"  has  no  ap- 
plication to  the  case  at  bar.  The  petitioner 
was  never  in  legal  custody,  under  the  first 
warrant  The  first  affidavit  and  warrant 
and  order  for  commitment  gave  no  authority 
for  hla  arrest  and  detention.  The  section 
4787,  supra,  contemplates  a  case  where  the 
party,  In  the  first  case,  was  held  under  or 
by  virtue  of  some  authority  which  prima 
facie  authorized  his  detention,  and  not  to 
cases  where  the  arrest  or  detention  was 
wholly  illegal.  To  give  the  section  the  con- 
struction contended  for  would  enable  crim- 
inals to  evade  the  laws  for  holding  them  to 
await  the  action  of  the  grand  Jury.  The 
petition  la  denied. 


aoo  Ala.  36) 

JONES  V.  iSTATB. 
(Supreme  Cktart  of  Alabama.     Nov.  80,  1883.) 
CanuMAi.  Law— PsBJURT. 
Where   an    indictment   for   perjury  al- 
leges in  one  count  that,  when  one  W.  was  on 


trial  for  selling  or  giving  anlritnotts  liqaors  to 
defendant,  defendant  falsely  swore  tnat  W. 
did  not  sell  or  give  him  any  wliisky,  and  that 
he  had  no  understanding  with  W.  where  wbJs- 
ky  could  be  found,  and  in  another  count  that 
he  falsely  swore  that  he  did  not  give  W.  any 
money  for  whisky,  ^emnrrers  to  the  counts, 
on  the  ground  that  the  matters  alleged  to  have 
been  sworn  to  were  immaterial,  are  properly 
overruled. 

Appeal  from  circuit  court,  Ooosa  county; 
N.  D.  Denson,  Judge. 

John  Thomas  Jones  was  convicted  of  per- 
jury, and  appeals.    Affirmed. 

Felix  li.  Smith,  for  appelant  Wm.  Li. 
Martin,  Atty.  Gen.,  for  the  State. 

OOLBKAN,  J.  The  appellant  was  Indicted, 
tried,  and  convicted  of  perjury.  Demurrers 
were  ffied  to  the  first  and  second  counts  of 
the  indictment  whlob  were  overruled,  and 
the  Judgment  of  the  court  overruling  the  de- 
murrers, raises  the  oalj  question  for  consider- 
ation. The  grounds  of  demurrer  are  that  the 
matters  alleged  to  have  been  CaUely  sworn 
to  were  ImmateriaL  The  Indictment  shows 
that  one  Joe  Walts  was  on  trial  for  the  of- 
fense of  selling  or  giving  spirituous,  vinous, 
or  malt  liquors  to  the  present  defendant  a 
minor,  and  the  first  count  charges  that  on 
said  trial  the  defendant  falsely  swore  "that 
said  Joe  Waits  did  not  sell  or  give  him  any 
whisky,  and  that  he  had  no  understanding 
whatever  with  said  Joe  Waits  where  whislcy 
could  be  found  by  him,"  and  the  second  count 
charges  that  he  falsely  swore  "that  he  did 
not  give  Joe  Walts  any  money  for  whisky." 
The  demurr^n  were  iHvperly  overruled.  The 
indictment  conforms  to  the  form  given  in  the 
Criminal  Code  for  an  indictment  for  perjury, 
and  accwds  with  the  rule  declared  in  section 
3808,  Crim.  CJode.  The  matter  falsely  sworn 
to  is  distinctly  stated,  its  materiality  averred, 
and,  considered  in  connection  with  the  char- 
acter of  the  offoise  for  which  Joe  Waits 
was  on  trial,  the  materiality  of  tiie  matter  is 
aK>arent   Afitaued. 


am.  Ala.  79) 
BIBB  V.  HALL  et  aL 
(Supreme  C!onrt  of  Alabama.     May  17,  1893.) 

CORPOBJlTIOIIB    —   nKAUTHOaiZBD     TBAKSrEB     OT 

NoTBS  BT  OmcBB  —  Ratification— AOTioK  bt 

TBANSrSBBES— DsrilNgB  BT  Makgb— IU.KeALITT 

or  Patkb'b  Incorfobatioh  —  Bubsobiptiom  to 
Stock- Fraud— EviDBSOB  —  RbpbaIi  or  Inoob- 
pobation  Law— E»»bct. 

1.A  corporation  formed  to  bnild  a  rail- 
road became  Indebted  to  a  banlc  Without  ex- 
press authority,  the  president  and  treasurer,  its 
active  financial  agents,  transferred  to  such 
bank  a  note  received  on  snbscription  to  the  cap- 
ital stock  of  the  railroad  company.  The  di- 
rectors in  other  instances  had  auUiorized  the 
president  to  use  collaterals  for  loans,  and  au- 
thorized the  mortgaging  of  the  company's  lands 
for  such  purpose,  and  they  Icnew  of  the  in- 
debtedness to  the  banlc  Six  of  the  nine  direct- 
ors, separately,  signed  a  paper  ratifying  the 
transfer  after  it  was  made.  Bdd,  that  such 
transfer  was  ratified  by  the  corporation. 
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2.  Id  an  action  by  the  transferees  on  snch 
note,  the  maker  cannot  set  np  as  a  defense  the 
illefrnlity  of  the  incorporation  of  the  payee  and 
snch  railroad  company,  in  that  the  20  per  cent, 
of  the  capital  stock  of  neither  of  them  was 
paid  injRS  required  by  statute. 

3.  The  conditions  of  the  subscription  were 
tliat  it  was  payable  when  the  road  was  built, 
and  that  .on  payment  the  railroad  company 
would  issue  to  defendant  two-thirds  of  suca 
amount  of  Its  capital  stock,  and  one-third  of 
snch  amount  of  the  stock  of  the  payee.  The 
conditions  of  the  note  made  no  reference  to 
stock  of  the  payee,  and  related  only  to  oonw 
pletion  of  the  road.  When  he  gave  the  note, 
defendant  received  from  the  payee  its  obligation 
to  exchanm  the  one-third  of  its  stock  for  a  like 
auMont  of  stock  of  the  railroad  company,  on 
payment.  Both  companies  then  had  certificates 
of  incorporation,  but  bad  not  paid  in  20  per 
cent  of  the  capital  stock.  Defendant  was  not 
informed  that  the  20  per  cent,  liad  not  been 
paid,  and  he  did  not  inanire  abont  it,  or  make 
an]r  inTestigation.  Bda,  that  defendant's  buI>- 
scription  was  not  induced  by  fraud,  and  the 
note  was  not  without  conrideration. 

4.  Thongb  the  general  incofooration  law  of 
1876  was  expressly  repealed  by  Code  1886,  (  10, 
such  rei>eal  will  not  repeal  or  alter  charters  of 
corporations  organized  under  the  fArmer  stat- 
ute, where  the  ivoTisions  of  the  new  ineorpora* 
tion  laws  contained  in  such  Code  show  that 
the  intention  of  the  legislature  was  to  enact  a 
new  law.  extend  the  proTisions  of  the  old,  sup- 
ply omissions,  and  perfect  the  latter,  without 
interfering  with  corpwatlons  formed  onder  it 

Appeal  fh>m  circuit  cotirt,  Montgomery 
county;  J.  M.  Chilton,  Special  Judge. 

Action  by  Hall  &  Farley  against  W.  O. 
Bibb,  Jr.,  on  a  promissory  note  executed  to 
the  Alabama  Terminal  &  Improvement  Com- 
pany, and  transferred  to  plaintiffs.  From 
a  Judgment  in  favor  of  plaintlfla,  defendant 
appeals.     Affirmed. 

Brickell,  Sample  &  Gunter,  for  appellant 
Tompkins  &  Troy  and  Roquemore  &,  White, 
for  appellees. 

HARALSON,  J.  1.  If  there  to  a  special 
finding  of  facts  In  the  lower  court,  as  was 
the  case  here,  at  the  request  of  one  of  the 
parties,  the  supreme  court  must,  on  appeal, 
examine  and  determine  whether  the  facts 
are  sufficient  to  Biu>port  the  Judgment  Code, 
{  2748.  It  must  find  directly  and  afflrma- 
tlvely  erery  Issue  In  fact  essential  to  the 
right  of  recorery,  or  Judgment  on  it  cannot 
be  pronounced,  and  it  cannot  be  aided  by 
intendment  or  by  reference  to  extrinsic  facts. 
Betancourt  v.  Eberlein,  71  Ala.  461;  QulU- 
man  v.  Qniley,  85  Ala.  CM,  6  South.  84S. 

2.  Then,  what  are  the  issues  of  fact  In 
tUs  case  essential  to  recovery?  The  note 
sued  on  was  dated  July  21,  1887,  and  reads: 
"I  promise  to  pay  to  the  Alabama  Midland 
Railway  Company,  as  now  chartered  under 
the  general  railroad  laws  of  the  state  of  Ala- 
bama, or  any  amendment  that  may  hereaft- 
er be  made,  either  by  general  law  or  by  act 
Ot  the  legislature,  its  order  or  assigns,  five 
hundred  dollars,  at  the  banking  house  of 
the  First  National  Bank  of  MiHitgomery,  Ala- 
bama, to  be  paid  In  cash,  on  demand,  at 
the  maturity  at  the  note;  this  amount  being 


the  total  of  my  subscription  to  the  capital 
stock  of  the  Alabama  Midland  Railway  Com- 
pany. It  Is  agreed  that  said  amount,  to  wit, 
$500,  matures,  and  becomes  due  aiid  paya- 
ble, whenever  the  board  of  directors  of  said 
company  shall  decide  that  the  Alabama  Mid- 
land Railway  Company  has  been  finished,  to 
a  point  within  a  mile  from  the  center  of  the 
city  of  Montgomery,  from  one  or  the  other 
of  Its  terminal  points,  and  that  said  road 
Is  of  standard  gauge,  laid  with  steel  raQ. 
Publication  of  said  decision  of  said  board 
of  directors,  to  be  made  In  one  of  the  dally 
papers  of  the  city  of  Montgomery,  Alabama, 
shall  be  final  and  conclusive  notice  to  me  of 
the  same.  It  is  hereby  agreed  and  made 
part  of  this  contract  that  If  the  said  Alabama 
Midland  Railway  Company  should  fall  to 
complete  the  work,  necessary  to  make  this 
obligation  binding,  by  the  fijst  day  of  Octo- 
ber, 1890,  then  ttUs  Instrument  Is  null  and 
void."  The  finding  shows  that  "on  the  7th 
day  of  May,  1887,  the  defendant  subscribed 
$500  to  the  capital  stock  of  the  Alabama 
Midland  Railway  Company.  The  conditions 
attached  to  the  subscription  were  that  the 
amount  was  to  be  paid  when  the  railroad 
'Is  built,  furnished,  and  equipped  to  this  city, 
[Montgomery,]  from  either  one  or  the  other 
of  its  terminal  points,  and  a  line  Is  perfected 
to  Jacksonville  and  Savannah,  Oa.'  Upon 
the  payment  of  the  sum  above  stated,  the 
Alabama  Midland  Railway  Company  shall 
issue  to  each  subscriber  %  of  the  amount 
subscribed  for  Its  own  capital  stock,  and  % 
of  such  amount  of  the -capital  stock  of  the 
Alabanut  Terminal  &  Improvement  Com- 
pany, which  last  comitany  is  formed  to  build 
said  raUroad."  The  finding  states  the  fact 
that  the  board  of  directcms  of  each  of  said 
corporations  liad  decided  and  advertised  the 
fact,  in  all  respects  as  required  by  the  con- 
ditions of  said  subscription  and  said  note, 
that  said  railroad  had  been  built  and 
equipped  In  the  manner  and  within  the  time 
prescribed  in  said  subscription  and  note. 

8.  The  defendant's  pleas  were.  In  sub- 
stance, that  the  plalntUfs  axe  not  the  parties 
Interested  in  the  Instrament  sued  on;  that 
the  note  Is  not  the  property  of  the  plain- 
tifte,  and  that  It  Is  the  properly  of  the  Ala- 
bama Terminal  As  Improvement  Company,  a 
corporation  under  the  laws  of  Alabama; 
want  and  failure  of  consideration  of  the  in- 
strument sued  on;  that  both  companies 
were  fraudulently  organized,  by  means  of 
false  cortlficates  of  organization;  and  that 
tills  was  concealed  from  defendant,  and  he 
was  deceived,  and  intentionally  defrauded 
into  making  the  contract  to  subscribe  for  the 
stock.  The  errors  assigned  are  that  the  facts 
fotmd  by  the  special  Judge  sustain  these 
pleas,  and  do  not  sustain  the  Judgment  ren- 
dered. We  have  referred  above  to  the  find- 
ing of  the  special  Judge  as  to  the  compliance 
by  the  corporations  with  the  conditions  of 
the  subscription  and  note  touching  the  man- 
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ner  and  time  of  the  completion  of  the  rail- 
road. No  point  Is  made  In  the  argument  of 
counsel  on  the  sufficiency  of  the  findings  to 
sustain  the  Judgment  on  this  branch  of  the 
case. 

4.  Let  OB  refer,  in  the  first  place,  to  the 
ownership  of  the  note  sued  on  by  the  plain- 
tiffs. As  touching  the  same,  the  special  find- 
ing ascertained  that  the  general  purpose  of 
the  Alabama  Terminal  &  Improvement  CJom- 
pany,  as  shown  by  Its  declaration  for  incor- 
poration, was  to  build  and  equip  raUroads 
and  railways,  under  contract  for  and  with 
other  parties;  that  the  Alabama  Midland 
Railway  Company  received  from  numerous 
persons,  Including  the  defendant,  their  notes 
for  subscription  to  its  capital  sto(^  and  that 
these  notes  afterwards  became  the  property 
of  the  Alabama  Terminal  &  Improvement 
Company;  that  the  Farley  National  Bank,  a 
corporation  organized  mider  the  national 
banking  laws,  and  located  at  Montgomery, 
Ala.,  opened  an  account  with'  the  Alabama 
T^minal  &  Improvement  Company,  at  the 
request  of  the  company,  by  J.  W.  Woolfolk; 
that  in  the  course  of  the  dealings  between  the 
bank  and  the  company,  the  latter  became  in- 
debted to  the  bank,  on  accoimt  of  money  ad- 
vanced to  it,  in  the  sum  of  about  $100,000; 
that  this  indebtedness  arose  by  the  discount 
by  the  bank  of  the  notes  and  drafts  executed 
In  the  name  of  the  company,  by  Its  president, 
Woolfolk;  that  the  proceeds  of  such  notes 
and  drafts  were  placed  by  the  bank,  on  its 
books,  to  the  credit  of  the  company,  and  were 
checked  against  by  said  Woolfolk,  as  presi- 
dent; that  some  of  the  money  checked  out  was 
applied  by  Woolfolk  to  the  payment  of  obli- 
gations of  the  Alabama  Terminal  &  Improve- 
ment Company,  and  some  wos  applied  by 
him  to  the  expense  of  constructing  the  Mont- 
gomery, Ta8caloo8a&  Memphis  Railway;  that 
the  Alabama  Terminal  &  Improvement  Com- 
pany paid  back  to  the  bank  about  $18,000, 
leaving  a  balance  due  of  about  $130,000, 
which   has  never   been   paid;   that  J.    W. 

Woolfolk,  aa  president,  on  the day  of 

July,  1802,  executed  to  the  Farley  National 
Bank  an  instrument  in  writing,  transferring 
to  said  bank,  as  coUat^al  security  for  a 
large  sum  then  due,  (and  which  sum  has  not 
been  paid,)  a  large  number  of  the  notes  of 
subscription  to  its  capital  stock  and  to  the 
capital  stock  of  the  said  Midland  Railway 
Company,  then  owned  by  the  Alabama  Ter- 
minal &  Improvement  Company,  including 
the  note  of  defendant;  that  the  said  trans- 
ta  was  made  subject  to  the  rights  of  the 
Metropolitan  Trust  Company  of  New  York, 
which  then  held  said  notes  for  the  pur- 
poses of  security,  imder  a  contract  with  the 
Alabama  Terminal  &  Improvement  Company; 
that  in  August,  1891,  the  Farley  National 
Bank  failed,  and  was  placed  in  the  hands 
of  a  receiver  by  the  comptroller  of  the  cur- 
rency;  that,  while  suspended,  to  wit,  in  Feb- 
ruary, 1892,  said  trust  company  turned  said 
notes  over   to   L.    B.   Farley   for  said  re- 


ceiver. Its  claim  to  said  securities  being  re- 
leased; that  subsequently  the  capital  of  the 
bank  was  made  good,  the  receiver  with- 
drawn, and  the  bank  was  authorized,  under 
the  national  banking  acts,  to  resume  busi- 
ness; that  on  the  23d  of  February,  1892, 
the  board  of  directors  of  the  Farley  National 
Bank  (which  had  then  resumed,  business) 
passed  resolutions  authorizing  the  transfer  of 
said  notes  and  securities  to  J.  I>.  Hall  and  Ii. 
B.  Farley,  as  trustees,  and  the  same  were  so 
transferred,  the  same  day,  by  H.  D.  Herron, 
the  agent  of  the  bank,  thereto  authorized, 
amounting  to  about  $333,000;  that  all  the 
Indebtedness  of  the  Alabama  Terminal  & 
Improvement  Company,  for  the  seciulty  of 
which  the  said  transfer  of  said  securities  as 
collateral  was  made,  (subject  to  certain  cred- 
its,) was  transferred,  with  the  collaterals,  to 
the  plaintiffs;  but  the  sum  of  $30,000  of  the 
original  indebiedness  (credited  thereon  as 
hereafter  shown)  was  retained  and  is  still 
held  by  the  Farley  National  Bank,  while  all 
the  securities  were  transferred  to  the  plain- 
tiffs, to  collect,  and  apply  to  the  payment  of 
the  whole  Indebtedness,  including  that  por- 
tion retained  by  the  Farley  National  Bank, 
as  shown  by  the  transfer  by  said  bank  to  the 
plaintiffs.  Tile  written  transfer,  attached  as 
a  part  of  the  finding,  recited  that  suit  has 
been  brought  by  the  bank  against  the  Ala- 
bama Terminal  &  Improvement  Company  up- 
on said  notes  and  other  evidences  of  debt, 
which  suit  is  now  pending;  and,  since  said 
suit  has  been  brought,  the  said  company  has 
paid  the  bank  $10,000  In  cash,  and  has  exo 
cuted  Its  three  bills  for  the  sum  of  $10,000 

each,  bearing  date February,  1892,  and 

payable  60  days,  90  days,  and  4  months  after 
date,  respectively,  which  sum,  amounting  to 
$40,000,  together  with  $3,700.14,  to  which  the 
company  was  entitled  as  a  credit,  being  ap- 
plied as  credits  to  the  ascertained  balance 
due  by  said  company  to  the  bank,  vis.  $151,- 
008.99,  left  a  balance  of  $107,308.85  due  by 
said  company  to  the  bank,  whldi  balance,  to- 
gether with  all  of  said  notes  and  securities, 
the  board  of  directors  of  the  bank  transfer^ 
red,  assigned,  and  set  over  to  the  plaintiffs, 
as  trustees,  for  the  purposes  specified  in  the 
resolutions  of  transfer,  and  authorized  and 
empowered  Henry  D.  Henon,  for  and  in  the 
name  of  the  bank,  to  execute  a  written  In- 
strument, necessary  and  proper,  for  the  pur- 
pose of  transferring  the  said  indebtedness 
and  the  said  collaterals  to  secure  the  same  to 
the  plaintiffs,  which  he  did.  The  amount  of 
the  indebtedness  did  not  include  the  $30,000 
for  which  the  company  gave  its  notes  to  the 
bank,  as  above  stated.  No  objection  Is  made 
In  the  assignments  of  error,  or  In  the  argu- 
ment of  the  counsel,  to  the  correctness  and 
■nfficlency  of  these  resoluticHis,  and  the  trans- 
fer by  Henon  under  tbem,  to  accompli^  the 
purposes  designed,  If  Woolfolk,  as  president, 
had  the  right  to  transfer  said  collaterals  to 
the  bank.  The  substance  of  this  transfer  has 
been  given  above.  In  the  findings  of  the  sp»- 
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dal  judge.  It  Is  signed  by  "J.  W.  Woolfolk, 
Prest.,"  and  purports  to  be  made  in  behalf 
of  the  said  Alabama  Terminal  &  Improve- 
ment Company. 

The  Judge  finds.  In  respect  to  the  au- 
thori^  of  WoolfoUc  to  make  this  transfw, 
that  from  an  examination  of  the  minute 
books  of  the  Alabama  Terminal  &  Iminrove- 
ment  Company,  and  from  the  evidence,  the 
president  was  not  authorized  by  the  stock- 
holders to  make  said  pledge,  nor  was  it  ever 
ratified  by  the  stockholders;  that  his  act 
was  never  expressly  authorized  by  the  di- 
rectors, nor  was  it  ever  expressly  confirmed 
by  them,  at  a  meeting  of  the  directors.  But, 
as  be  stated,  be  reached  the  conclusion  of 
fact  from  the  evidence  that  if  the  president 
did  not  have  the  express  power,  imder  the 
charter  and  by-laws  of  the  company,  yet  the 
directors,  with  Itnowledge  of  the  facts,  so 
acquiesced  in  his  act  in  pledging  the  secur- 
ities that  the  corporation  is  now  bound  by 
his  acts.  He  bases  this  finding  on  the  fol- 
lowing fftcts:  (a)  The  Alabama  Terminal  & 
Improvement  Company  was  compelled  to 
borrow  money  almost  from  the  date  of  Its 
wganization,  and,  In  every  instance  disclosed 
by  tbe  evidence,  was  compelled  to  give  se- 
curity, either  personal  or  by  depositing  col- 
laterals, and  it  took  all  they  could  do  to 
persuade  the  people  to  lend  it  to  them;  that 
papers  were  constantly  coming  to  the  bank, 
and  there  was  no  money  to  meet  them,  and 
they  had  to  make  papers  to  raise  money 
and  meet  such  maturing  obligations,  to  keep 
the  company  from  g(^g  to  protest;  that 
sometimes  such  papers  were  signed  both  by 
the  Alabama  Terminal  &  Improvement  Com- 
pany and  the  Midland  Railway  Company, 
but  generally  by  the  former,  and  tbe  debts 
were  very  large,  (b)  At  a  meeting  of  the 
directors  of  August  8,  1891,  the  president 
was  authorized  to  borrow  money  by  a  mort- 
gage on  certain  lands  of  the  company,  the 
resolution  reciting  that  it  was  desirable  to 
use  the  lands  as  collateral  for  tbe  purpose 
of  raising  money.  At  a  meeting  the  presi- 
dent mentioned  to  tbe  board  tbe  fact  of  the 
company's  indebtedness  to  the  bank;  that, 
under  that  resolution,  the  president  executed 
mortgages  to  tbe  bank  on  lands  in  Montgom- 
ery and  elsewhere.  Dr.  Tennell,  one  of  the 
directors  of  the  Alabama  Terminal  &  Im- 
provement Company,  testified  to  the  fact  of 
the  failure  of  the  bank,  and  that  It  resulted 
from  the  large  indebtedness  of  the  company 
to  It,  which  fact  was  published  in  the  papers, 
and  was  generally  known  and  talked  about 
in  Montgomery  and  Troy,  but  he  did  not 
know  the  facts  before,  (c)  No  other  director 
except  Dr.  Tennell  was  examined  as  a  wit- 
ness, (d)  A  considerable  porticm  of  the 
money  borrowed  went  to  pay  debts  of  the 
Alabama  Terminal  &  Improvement  Com- 
pany, (e)  The  books  of  ttie  company  were 
kept  at  Montgomery,  Ala.  A  check  book 
was  kept,  and  showed  on  what  account 
checks  were  drawn  on  tbe  bank,  and  all 


transactions  wore  posted  on  tbe  books  of  the 
company,  kept  at  the  Montgomery  office. 
On  the  25th  of  January,  1892,  six  of  tbe 
nine  directors  of  the  Alabama  Terminal  & 
Improvement  Company  signed  a  paper  In 
which  they  ratified  and  confirmed  tbe  trans- 
fer by  the  president  of  these  collaterals  to 
the  bonk,  which  paper  was  signed,  separate- 
ly, by  the  directors,  and  not  at  a:  meeting 
of  them.  The  minutes  of  tbe  several  meet- 
ings of  the  directors  were  introduced  in  evi- 
dence, showing  that  in  all  the  instances 
there  disclosed  in  which  collaterals  had  been 
deposited  the  president  was  expressly  au- 
thorized to  deposit  them.  The  defendants 
Insist  that,  on  the  foregoing  finding,  it  ap- 
pears that  the  plaintiffs  are  not  the  owners 
of  the  note  sued  on;  that  it  is  not  their 
property,  but  belongs  to  the  Alabama  Ter- 
minal &  Improvement  Company. 

5.  The  ba^s  of  this  contention  is  that  the 
transfer  by  Woolfolk,  the  president,  and  by 
the  treasurer,  of  tbe  oc^aterals.  Including 
the  note  sued  on,  is  theh:  individual  act, 
without  the  authority  virtute  officii,  or  by 
any  shown  delegation  of  power  to  dispose  of 
the  property  of  the  corporation.  The  find- 
tog  is,  as  has  been  shown,  that  these  officers 
were  not  authorized  by  any  action  of  tbe 
stoclcholders  to  make  said  transfer,  and  it 
was  never  expressly  authorized  by  the  di- 
rectors. If  this  were  all,  the  contention 
would  have  to  prevaiL    Spyker  t.  Spence, 

8  Ala.  334;  Gibson  v.  Goldthwalte,  7  Ala. 
28L  But  these  officers,  and  especially  the 
president,  were  tbe  active  financial  agents 
of  the  company.  It  was  organized  to  carry 
on  a  business  which  required  the  raising, 
borrowing,  and  expenditure  of  very  large 
sums  of  money.  The  skill  and  energies  of 
the  company,  with  the  assistance  of  all  its 
friends,  were  greatly  and  sorely  taxed,  to 
raise  money  with  which  to  build  the  road, 
get  along,  pay  the  debts,  and  not  go  to- 
protest.  It  was  impracticable,  as  is  the  case 
with  every  enterprise  of  the  kind,  to  speak 
and  act  always  through  Its  governing  body; 
and  the  old  rule,  requiring  such  formality,— 
as  we  said  on  another  occasi<m,— in  obedience 
to  the  demands  of  the  commercial  necessity, 
has  been  greatly  relaxed.  Corporations  en- 
gaged In  such  enterprises,  and  Incorporated 
trading  companies,  would  be  greatly  em- 
barrassed if  required  to  conform  to  such 
corporate  action.  "Hence,  in  the  ordinary 
dealings  of  trading  corporations,  and  within 
the  scope  and  purview  of  their  chartered 
powers,  the  same  Intendments  and  Implica- 
tions arise  as  would  spring  out  of  similar 
acts  or  conduct  of  natural  persona"  Trans- 
portation  Co.   ▼.   Kavanaugh,   93   Ala.    329, 

9  South.  395;Bailway  Co.  v.  Propst,  83  Ala. 
618,  8  South.  764.  Mbrawetz  lays  down  the 
principle  that  a  corporation  has  Implied  au- 
thority to  conduct  its  business  ou  liberal 
principles,  and  may  generally  do  what  an 
intelligent  man  would  dc  under  similar  cir- 
cumstances.  1  Mor.  Coti  i  865;  1  Amer.  & 
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Eng.  Bna  Law,  860.  While,  therefore,  the 
officers  of  a  corporation  are  not  free  from 
all  obedience  to  form,  ao  as  to  be  Independent 
of  the  governing  body,  and  oannot  perform 
acts  which  are  ultra  vires,  and  while  there 
are  many  things  which,  if  they  do,  will  not 
be  recognized  aa  binding  on  their  principals, 
yet,  while  they  act  in  the  line  of  the  business 
of  their  companies,  without  express  author- 
ity, but  manifestly  for  their  Interests,  it  will 
require  but  little  to  show  the  approval  or 
ratlflcatlon  of  the  companies.  2  Mor.  Corp. 
{  675.  It  Is  elementary,  that  an  act  done  by 
one^  represmtlng  himself  as  the  agent  of 
another,  which  he  had  no  express  authority 
from  Us  principal  to  do,  may  be  ratified 
by  the  party  for  whom  he  assumed  to  act 
Ratification  may  be  done  expressly,  or  by 
mere  acquiescence  or  a  failure  to  repudiate 
the  act,  knowing  It  to  have  been  done,  and 
as  effectually  by  the  one  as  by  ttte  other 
mode.  2  Kent,  Oomm.  816;  Stoiy,  Ag.  U 
239,  265,  266;  2  Mor.  Corp.  627;  1  Beach, 
Gorp.  i  195;  Lyndeborough  Glass  Oo.  v. 
Massachusetts  Glass  Co.,  Ill  Mass.  315;  01- 
cott  V.  RaUroad  Co.,  27  N.  Y.  546;  17  Amer. 
&  Eng.  Enc.  Law,  127,  162,  163.  Whether 
this  corporation  ratified  this  act  of  the  presi- 
dent In  transferring  these  collaterals  Is  one 
of  fact  Proof  of  circumstances  from  whldi 
the  court  can  reasonably  Infer  that  the  act  In 
question  was  generally  known  by  the  stock- 
holders, and  more  especially  so  by  the  di- 
rectors, is  prima  fade  evidence  of  ratlflcar 
tlon.  The  board  of  directors  had  authorised 
the  placing  of  collaterals  by  the  president 
to  borrow  money  to  other-  Instances.  The 
company  was  hard  pressed,  and  was  re- 
sorting to  every  known  expedient  to  raise 
money  to  carry  on  its  work,  and  we  are  not 
permitted  to  doubt  that  every  director  knew 
this  fact  It  had  authorized  the  mortgaging 
of  Its  lands,  even  to  place  as  collaterals 
for  loans.  They  knew,  for  the  president  had 
Informed  them,  of  this  large  Indebtedness 
of  the  company  to  the  bank.  The  books 
were  kept  In  Montgomery,  and  all  transao- 
tlons  were  entered  upon  them.  The  com- 
pany had  an  account  with  the  bank,  and  was 
borrowing  largely  teom  It  It  bad  its  check 
book,  on  which  a  memorandum  of  checks 
drawn,  and  to  whom,  was  kept,  and  It  Is 
not  reasonable  to  suppose  Its  transactions 
were  not  known  and  well  understood  by  the 
directors,  especially  If  we  presume  aa  we 
must,  that  they  did  their  duty,  and  by  as 
many  of  the  stockholders  as  desired  to  know 
or  Inquire^  Besides  this,  six  out  of  the  nine 
directors  ratified  the  act  by  a  private  paper, 
which,  though  not  a  ratification  by  the  di- 
rectory, is  evidence  of  a  knowledge  and  ap- 
inroval  of  the  act  and  of  a  determination 
not  to  disafi^m  it  Who  can  question  a  legal 
ratification  as  binding,  as  if  expressly  done, 
after  this  finding  of  all  these  facts?  This 
is  unlike  the  cases  referred  to  by  defendant, 
where  acts  have  been  done  by  officers,  spe- 
cially forbidden  to  be  done,  ^cept  in  a  cer- 


tain manner  and  according  to  certain  for- 
malities, in  which  cases  greater  strictness 
of  ratification  is  required,  than  in  placing  of 
collateral  paper  to  borrow  money  in  the  car- 
rent  business  of  a  company,  iifca  the  one 
whose  acts  we  are  considering.  1  Beacb, 
Corp.  I  196.  The  plaintiffs  are  parties  to 
whom  payment  may  be  legally  made,  and 
who  can  legally  discharge  the  debts,  and 
though  the  money,  when  collected,  may  not 
be  for  their  use  or  theirs  alone,  but  for 
other  persons,  or  for  theirs  and  others,  to 
whose  use  they  are  required  to  apply  or 
pay  It,  the  action  ts  properly  brought  In 
their  names.  Terby  v.  Sexton,  48  Ala.  811; 
HinKshfdder  ▼.  Mitchell,  64  Ala.  409. 

6.  But  it  is  said  the  Alabama  Terminal  & 
Improvement  Company  was  never  more  th^n 
a  de  facto  corporation;  that  the  prelimi- 
naries to  a  legal  Incorporation  were  never 
complied  with;  that  there  was  a  positive 
combination  and  agreement  that  the  20  pei 
cent  of  the  subscription  required  to  be  paid 
In  cash  should  not  be  paid,  and  In  fact  nevei 
was  paid.  The  findings  of  the  Judge  on  thU 
branch  of  the  defense  were  that  the  Ala- 
bama Terminal  A  Improvement  Company 
was  organized  by  the  election  of  a  board  of 
directors,  on  the  20th  day  of  January,  1887; 
that -a  certificate  of  the  Judge  of  probata  of 
Montgomery  county,  Ala.,  (in  which  county  its 
principal  place  of  business  was  located,)  was 
Issued  on  the  4th  day  of  February,  1887,  re- 
citing the  facts  required  to  be  recited  by  sec- 
tion 1S07  of  the  Code  of  1876:  that  In  the 
organization  of  said  corporation,  the  pro- 
visions of  article  1.  c.  1,  tit  1,  pt  2,  of  the 
Code  of  1876,  were  followed  In  every  respect, 
except  that  20  per  cent  of  the  capital  sub- 
scribed was  never  paid  In;  that  checks  were 
given  for  the  cash  required  to  be  paid  on  sub- 
scription of  stock,  and  were  put  In  custody 
of  an  officer  of  the  company,  with  instruc- 
tions not  to  present  them,  and  there  was  an 
agreement  that  they  wore  not  to  be,  and  they 
have  never  been,  collected.  It  was  farther 
fovmd  that  the  Alabama  Midland  Bailway 
Company  was  incorporated  in  March,  1887, 
under  the  general  incorporation  laws  found 
in  the  Code  of  1876,  as  amended,  but  It  did 
not  pay  the  20  per  cent  required  to  be  paid 
by  law  on  organization;  that  It  received, 
afterwards,  the  notes  of  persons  for  subscrip- 
tions to  its  stock,  which  notes  became  the 
property  of  the  Alabama  Terminal  &  Im- 
provement Company.  The  only  bregularity 
in  the  incorporation  of  either  of  these  com- 
IMUiles  that  has  been  suggested  In  argument 
is  the  nonpayment  in  cash  of  this  20  per 
cent  of  the  subscription,  required  by  law  as 
one  of  the  conditions  to  organization.  It 
must  be  admitted  that  a  substantial  compli- 
ance with  all  the  terms  of  a  general  incor- 
poration law  is  a  prerequisite  to  the  forma- 
tion of  a  corporation  under  it  1  Mor.  Corp. 
I  27  et  seq.;  1  SpeL  Friv.  Corp.  {{  87,  88; 
Central  A.  &  M.  Ass'n  v.  Alabama  O.  L.  Ins. 
Co.,  70  Ala.  12a    But,  as  was  well  said  la 
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the  case  last  dted:  "Wben  an  association 
of  persons  Is  termed  in  tbe  exercise  and 
uses  of  corporate  franchises,  under  color  of 
legal  organization,  their  existence  as  a  cor- 
poration cannot  t>e  inquired  into  collaterally. 
In  a  direct  proceeding  by  the  government 
they  may  be  ousted.  •  •  •  The  corpora- 
tion exists  de  facto;  Is  mbject  to  all  the 
liabilities,  dntiea.  and  responsibilities  of  a 
corporation  de  Jnre.  It  would  produce  only 
disorder  and  confusion,  embarrass  and  en- 
danger the  rights  and  interests  of  all  dealing 
with  the  association,  if  the  legality  of  its 
existence  could  be  drawn  In  question  io 
every  suit  to  which  it  was  a  party,  or  in 
which  rights  were  Involved  springing  out  of 
its  corporate  existence.  Mo  Judgment  c^uld 
be  rendered  which  would  settle  th.e  question 
finally.  But,  when  the  government  inter- 
venes by  an  appropriate  proceeding,  the 
judgment  is  final  and  conciualve,  putting  an 
end  to  all  controversy."  State  ▼.  Webb,  12 
South.  877,  (present  term;)  Lehman  v.  War- 
ner, ei  Ala.  4S5;  Frost  v.  Ooal  C!o.,  24  How. 
279,  284;  County  of  Macon  v.  Shores,  97  V. 
S.  277;  Casey  v.  Galli,  94  U.  S.  673;  Insorw 
anoe  Go.  t.  Jesser,  6  Allen,  446;  4  Amer.  & 
Bng.  Enc.  Law,  198;  TayL  Corp.  145;  1  gpel. 
PrlT.  Corp.  {  43;  2  Mor.  Corp.  {  1022;  1  Mor. 
Corp.  331.  Another  principle,  equally  well 
settled  and  recognized,  as  may  be  stated  in  the 
language  of  this  court  in  the  Central  A.  &  M. 
Association  Case,  supra,  is:  "Whoever  con- 
tracts with  a  corporation  having  a  de  facto 
existence,  the  reputation  of  a  legal  corpora- 
tion, in  ttte  actual  exercise  of  corporate  pow- 
ers and  franchises,  is  estopped  from  denying 
the  legality  of  the  existence  of  the  corpora- 
tion, or  inquiring  Into  irregularities  attending 
its  formation,  to  defeat  the  contract,  or  to 
avoid  the  liability  he  has  voluntarily  and  de- 
liberately incurred.  The  principle  is  espe- 
cially applicable  to  stockholders  seeking  to 
avoid  a  liability  to  creditors  of  the  corpora- 
tion. Their  own  acts  vitalized  the  corpora- 
tion, gave  it  credit,  invited  and  induced  deal- 
ings with  it,  and  It  is  true  conservatism 
and  sound  policy,  promotive  of  right  and 
equity,  to  seal  thebr  lips  against  contradic- 
tion and  denial  of  that  which,  they  must  be 
taken  tcr  have  affirmed,  to  the  Injury  of 
strangers  who  must  have  trusted  the  affirma- 
tion." Snlder's  Sons  Co.  v.  Troy,  91  Ala. 
224,  8  South.  688,  and  authorities  supra.  The 
want  of  payment  of  this  20  per  cent,  as  one 
of  the  statutory  prerequisites  to  the  organ- 
ization of  these  companies,  cannot  be  availed 
of  a«  a  defense  to  this  action.  Bailroad  Oa 
V.  Rountree,  7  Ala.  670;  Smith  t.  Plank- 
Road  Co.,  80  Ala.  eSO;  Sparks  v.  Sted  Co., 
in  Ala.  291,  6  South.  195;  2  Mor.  Corp.  742. 
7.  On  the  question  of  fraud,  and  th;a  con- 
sequent failure  and  want  of  consideration,  as 
set  up  In  tbe  pleas  of  defendant,  the  Judge, 
in  addition  to  what  has  been  already  stated, 
finds  that  the  allegrations  are  not  sustained, 
on  these  additional  grounds:  That  on  the  7th 
llay,  18S7,  the  defendant  subscribed  for  $500 


of  the  capital  stodc  of  the  Alabama  Midland 
Railway  Company,  the  conditions  attached  to 
which  subscriptions  were,  as  have  been 
above  recited ;  that  on  July  21,  1887,  he  exe- 
cuted the  note  sued  on,  which  contains  no 
reference  to  stock  in  the  Alabama  Terminal 
&  Improvement  Company,  which  subscrip- 
tion contained  a  stipulation  for  one-third  of 
his  stock  in  the  Midland  Railway  Company, 
to  be  substituted  by  an  equal  amount  in  tbe 
Alabama  Terminal  &  Improvement  Com- 
pany; that  the  condition  of  the  note  relates 
only  to  the  time  and  manna  of  the  completion 
of  the  road,  which  was  fully  complied  with; 
that,  on  tbe  same  day  he  gave  the  note,  he 
accepted  from  the  Alabama  Terminal  &  Im- 
provement Company  its  obligation  to  ex- 
change one-third  of  Its  stock  for  a  like  pro- 
portion of  the  $C00  in  stock  of  the  Alabama 
Midland  Railway  Company  wben  the  note 
here  sued  on  was  paid;  that  when  the  note 
was  given,  both  companies  had  received  cer- 
tificates of  Incorporation,  such  as  are  provided 
by  law,  and  had  performed  all  acts  entitling 
them  to  cotlflcates,  except  the  payment  of  20 
per  cent  required  by  law;  and  that  defendant 
testified  In  the  case  that  no  representation 
was  made  to  him  that  the  20  per  cent  had 
not  been  paid,  and  he  did  not  inquire  or  in- 
vestigate. If  one  has  been  induced  by  fraud 
to  become  a  stockholder  In  a  corporation,  it 
Is  true  he  may  set  up  this  fraud  as  a  defense 
to  an  action  on  his  stock  notes,  (2  Mor.  Corp. 
I  769;  1  Mor.  Corp.  |  4;)  but  the  findings  are 
satisfactory  to  show  that  th.e  fraud  com- 
pli^ned  of  is  not  sustained. 

8.  There  remains  another  defense,  which  is 
that  although,  so  far  as  this  case  is  con- 
cerned. If  the  corporations  are  held  to  be 
even  de  Jure  organizations,  under  the  law  of 
1876,  stUl  that  law  was  expressly  repealed 
by  section  10  of  the  Code  of  1886,  and  that 
one  of  two  alternatives  resulted,  necessarily, 
from  this  repeal,  namely,  that  the  companies 
were  either  dissolved  by  the  repeal  of  their 
charters,  or  they  exist  under  and  by  virtue  of 
and  subject  to  the  new  law.  And,  if  they  were 
not  dissolved,  but  continued  to  exist,  under  the 
new,  and  not  tmder  the  old,  law,  then  section 
1664  of  the  Code  of  1886  became  a  part  of 
thebr  corporate  life,  subject  to  which  they 
had,  necessarily,  to  exist  That  section, 
among  others,  provided  that  a  corporation, 
when  duly  organized,  has  power  to  borrow 
money,  and  to  mortage  or  otherwise  convey 
oe  pledge  its  property,  real  or  personal,  but 
it  has  no  power  to  make  such  mortgage,  con- 
veyance, or  pledge  otherwise  than  by  the 
consent  of  the  holders  of  the  larger  part  In 
value  of  the  capital  stock,  expressed  by  vote, 
at  a  meeting  of  the  stockholders  called  for 
that  purpose;  and  inasmuch  as  the  pledge  of 
these  collaterals  by  Woolfolk,  as  president 
to  the  bank,  was  not  made  in  conformity  to 
that  section,  it  is  ultra  vires,  and  void.  Gen- 
erally speaking,  the  rights  of  a  corp(»«tl<»i 
are  determined  by  the  law  in  force  when  it 
came  Into  being,  though  It  cannot  be  denied 
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that;  by  the  laws  of  this  state,  the  charter  of 
either  of  these  companies  was  subject  to 
amendment  or  repeal  by  future  legislation. 
Article  14,  {  10,  Const  Ala.;  Railway  Oo.  v. 
MUler,  114  U.  S.  189,  S  Sup.  Ot  813.  Wheth- 
er  or  not  an  enactment  of  the  legislature 
shall  operate  as  a  repeal  or  alteration  of  a 
charter  where  the  power  is  reserTed  to  alter 
or  repeal  Is  a  question  of  legislative  intent 
Repeals  by  implication  are  not  favored,  and 
It  has  been  held,  and  we  think  properly,  that 
the  repeal  of  a  general  Incorporation  act 
and  the  re-enactment  of  a  new  one,  does  not 
affect  existing  corporations  formed  imder  the 
former  act;  and  the  object  of  such  legiala- 
tl<m  would  seem  more  reasonably  and  fairly 
to  be  to  make  provisions  for  future  corpora- 
tions only.  The  later  act  will  not  be  held  to 
repeal  the  farmer  one,  unless  there  Is  an  ex- 
press Intention  to  do  so,  or  a  necessary  Im- 
plication to  that  effect,  arising  from  the  en- 
actment 2  Spel.  Priv.  Corp.  I  1066;  2  Mor. 
Corp.  i  1110;  Association  v.  Brown,  29  N.  J. 
Bq.  121;  Association  v.  Benshimol,  130  Mass. 
325;  Donworth  v.  Cooloaugh,  6  Clarke,  (Iowa,) 
300l  That  It  was  not  the  IntenUon  of  the 
legislature  to  repeal  the  general  incorpora- 
tion law  of  1876  as  to  corporations  formed 
under  it,  but  to  enact  a  new  law,  extending 
the  provisions  of  the  old,  perfecting  it  in 
many  of  its  details,  and  supplying  some  of 
its  omissions,  without  any  purpose  to  inter- 
fore  with  corporations  formed  under  the  for- 
mer. Is  manifest  from  some  of  the  new  pro- 
visions of  this  new  system,  as  we  find  them 
in  the  Code  of  1886.  Section  1528  provides 
that  any  banking  corporation  or  loan  aJwo- 
ciation  which  has  been  or  may  be  organized 
under  any  law  of  this  state  may  be  organized 
and  do  business  under  the  provisions  of  this 
chapter  upon  complying  with  the  conditions 
following,  setting  them  out  Of  course,  the 
necessary  implication  la  that  the  chartor  un- 
der the  former  law  still  exists,  and  it  may 
continue  under  the  old,  with  an  option  to  re- 
OTganize  under  the  new,  upon  complying 
with  certain  conditions.  Section  1535  pro- 
vides that  an  Insurance  company,  when  or- 
ganized under  the  new  system,  "and  any 
such  company  heretofore  organized,"  shall 
have  the  power  conferred  by  that  section. 
So  sections  1535  and  1639  extend  their  pro- 
visions to  insurance  companies,— the  first  to 
those  "now  organized,  •  •  •  or  whidi 
may  be  hereafter  organized,  under  this  chap- 
ter;" the  latter,  to  "a  corporation  organized 
under  this  chapter,  or  any  Insurance  corpo- 
ration heretofore  organized  under  the  laws 
of  this  state."  And  sections  1583,  1587, 1594, 
and  1695  (the  two  former  being  old  sections, 
and  the  two  latter  being  new)  each  makes 
provision  for  railroad  comiianles  organized 
under  former  laws.  In  these  several  sec- 
tions we  have  a  clear  manifestation  of  the 
legislative  recognition  of  the  existence  of 
former  corporations,  chartered  under  pre- 
vious general  law.  We  conclude,  therefore, 
that  without  reference  to  section  10  ot  the 


Code,  and  whether  the  corporation  law  ot 
1876  was  repealed  or  not  by  that  section,  the 
charters  of  corporations  formed  under  that 
law  were  not  repealed,  but  were  left  by  the 
new  law  as  they  were  previously  organized. 
In  Uassachusetts  a  corporation  was  organ- 
ized under  general  statutes  enacted  for  the 
purpose.  Later  these  general  statutes  were 
repealed  by  the  legislature,  which  later  re- 
pealing statute  substantially  re-enacted  the 
provisions  of  the  old  law  so  far  as  It  related 
to  the  creation  of  such  corporations.  The 
question  having  arisen  whether  the  charter 
of  the  corporation  formed  under  the  repeal 
statute  was  also  repealed  and  destroyed  by 
the  repeal,  the  court  said:  "It  Is  contended 
that  as  the  statute  of  1874  contained  no 
reservation,  it  operated  to  destroy  all  corpo- 
rations created  under  the  provisions  of  the 
general  statutes.  •  •  •  But  it  is  plain 
that  the  statute  of  1874  was  not  passed  for 
the  purpose  of  affecting  the  rights  of  corpo- 
rations already  organized.  The  repeal  of  a 
general  corporation  law  cannot  be  construed, 
in  the  absence  of  express  provisions,  as  In- 
tended to  repeal  the  charters  of  corporations 
formed  under  it,  especially  when  the  mani- 
fest purpose  of  the  repealing  act  is  to  sub- 
stitute a  new  law,  extending  the  provisions 
of  the  old,  and  perfecting  Its  details,  but  not 
changing  its  general  policy."  We  think  the 
old  system  was  repealed  in  the  enactment  ot 
the  new,  and  no  corporations  may  now  be 
organized  under  the  provisions  of  the  Code 
of  1876,  but  that  as  for  all  companies  incor- 
porated under  the  old  law,  th^  are  continued' 
of  force  under  the  provisions  of  that  system. 
0.  It  is  argued,  once  more,  that  the  find- 
ings show  that  the  note  sued  on  was  pledg- 
ed for  all  the  alleged  debt  then  existing; 
that  $30,000  of  this  debt  is  held  and  owned 
by  the  Farley  National  Bank,  while  the  plain- 
tiffs own  the  remainder,  and  all  the  collat- 
erals have  been  transferred  to  the  plaintiffs; 
that  the  debt  and  the  collaterals  placed  to 
secure  It  have  thus  parted  company,  and  sec- 
tion 1784  of  the  Code  provides  that  a  transfer 
or  assignment  of  collateral  security  pledged 
to  secure  the  payment  of  a  debt  not  accom- 
panied by  a  transfer  of  the  debt  Is  a  dis- 
charge of  the  pledge,  restoring  the  right  and 
title  of  the  person  from  whom  received. 
This  argument  proceeds  on  a  mistake  as  to 
the  finding.  As  appears  from  the  findings, 
the  amount  of  the  debt  assigned  to  plaintiffs 
was  $107,308.85.  It  was  originally,  as  shown 
by  the  resolution  of  assignment  by  the  bank 
to  plaintiffs,  (made  a  part  of  the  findings,) 
$151,008.99,  on  which  were  credits  of  $10,000, 
cash  paid  by  the  company,  $30,000,  the  three 
notes  given  by  the  company  to  the  bank, 
(the  $30,000  to  which  defendant  is  referring 
as  the  basis  of  this  objection,)  and  $3,700.14, 
together  making  $43,700.14  of  credits,  on  the 
original  debt  of  $151,008.99,  which,  being  ie- 
ducted,  leaves  $107,308.85,  the  balance  ot 
said  original  debt  which  was  transferred  tc 
and  Is  held  by  plaintiffs,  /or  which  all  ot 
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said  secuiitleB  were  transferred  to  them,  to 
collect  and  pay,  as  weU  as  the  said  sums  of 
the  three  notes  for  |30,000,  which  the  bank 
holds.  But  the  original  debt,  for  which  the 
securities  were  pledged,  and  the  securities, 
have  not  parted  company.  That  debt  and 
the  securities  are,  together.  In  the  hands  of 
the  plaintifTs,  as  shown  by  the  findings.  If 
a  question  might  be  raised  whether  any  of 
the  proceeds  of  the  collections  of  those  col- 
laterals can  be  applied  towards  the  payment 
of  these  three  notes,  now  held  by  the  bank, 
It  will  be  one  between  the  Alabama  Ter- 
minal &  Improvement  Company,  the  party 
for  whose  benefit  the  provision  in  the  sec- 
tion of  the  Code  referred  to  applies,  and  the 
plaintiffs,  and  does  not  arise  in  this  case  be- 
tween defendant  and  them.  When  he  i>ays 
his  note  to  the  plaintiffs,  he  will  have  a  full 
discharge,— the  only  point  on  this  branch  of 
the  case  in  which  he  Is  interested. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


aoi  Ala.  lOS) 

KAHN  V.  HALL  et  al. 
(Supreme  Court  of  Alabama.     May  17,  1893^ 

Appeal  from  drcnit  court,  Montgomery  coun- 
ty. 

Action  by  Hall  &  Farley  against  M.  Kahn  on 
a  proifiissoiT  note  executed  to  the  Alabama 
Terminal  &  ImproTement  Company,  and  trans- 
ferred to  plaintiffs.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.     Affirmed. 

Brickell,  Semple  &  Gunter,  for  appellant. 
Tompkins  &  Troy  and  Roquemore  &  White^  for 
aiq>ellees. 

HARALSON,  J.  This  case  is  affirmed  on 
the  authority  of  the  case  of  Bibb  v.  Hall,  14 
South.  88k  (at  present  term.) 


(100  Ala.  877) 

SCHLAFF  V.  LOOTSVILLB  &  N.  B.  CO. 

(Supreme  Court  of  Alabama.     Nov.  28,  1893.) 

Action  aoaixht  Kailkoad  Company  —  Death  of 
Bkaeeman — Low  Bkidob — (Tontributobt  Nko- 
uobncb— kvidbnoi. 

1.  In  an  action  for  the  death  of  a  brake- 
man  employed  by  defendant  railroad  company, 
caused  by  contact  with  a  low  bridge,  it  appear- 
ed that  the  center  of  the  bridse  was  high 
enough  to  allow  one  of  the  size  of  deceased  to 
stand  in  the  center  of  a  car  or  at  the  brakes 
while  passing  under  it,  but  that  it  sloped  on  the 
sides,  so  as  to  be  but  two  or  three  feet  above 
the  outer  edges  of  the  car.  Deceased  had  pass- 
ed under  the  bridge  almost  daily  for  four 
months,  and  the  accident  happened  at  midday. 
The  brakeman's  proper  place  was  at  the  brakes 
or  on  the  footboard,  in  the  center  of  the  car, 
Out  at  the  time  of  the  accident  deceased  was 
sitting  on  the  edge  of  the  car.  HM,  that  he 
was  guilty  of  contributory  negligence. 

2.  Under  such  state  of  facts,  it  was  proper 
to  instruct  the  jury  that  the  absence  of  "whip 
■traps"  near  the  bridge  or  other  warning  sig- 
nal was  not  a  ground  of  recovery. 

3.  Evidence  was  inadmissible  to  show  that 
the  bridge  had  the  reputation  of  being  too  low. 

4.  £i  an  action  for  injuries  received  by  a 
brakeman  from  contact  with  a  bridge  while  on 
top  of  a  car,  a  witness  cannot  testify  as  to  a 


man  having  once  been  knocked  off  by  snch 
bridxe  while  climbing  np  the  side  of  a  car. 

5.  Witnesses  who  have  been  "railroading" 
for  15  years,  and  are  familiar  with  a  brake- 
man's  duties,  are  competent  to  testify  that  a 
brakeman  on  the  top  of  a  train  should  be  on 
the  lootboard,  in  the  center,  and  not  at  the  edge 
of  the  car,  as  in  this  latter  position  there  is 
more  danger  of  being  struck  by  a  bridge. 

6.  Where  there  are  good  counts,  the  fact 
that  issue  is  joined  on  an  insufficient  plea,  and 
verdict  is  rendered  for  defendant  upon  such 
plea,  is  not  ground  for  a  new  triaL 

Appeal  from  city  court  of  Birmingham; 
WiUlam  W.  Wilkerson,  Judge. 

Action  by  Nicholas  Schlaff,  as  adminis- 
trator of  Peter  Schlaff,  against  the  Louis- 
ville &  Nashville  Railroad  (Company  to  re- 
cover damages  for  the  killing  of  the  plain- 
tiff's Intestate.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

The  complaint  contained  four  counts.  The 
negligence  which  constituted  the  ground  of 
complaint  in  each  of  these  counts  is  suf- 
flclentiy  stated  In  the  opinion.  The  defend- 
ant pleaded  the  general  issue  and  contrib- 
utory neg^gence  of  the  plaintifTs  intestate. 
On  the  trial  of  the  cause  the  plaintiff's  evi- 
dence tended  to  show  that  the  deceased  was 
19  years  of  age  when  killed;  that  he  had 
been  a  brakeman  on  the  defendant's  train 
four  months,  making  daily  trips  between  Bir- 
mingham and  Decatur;  that  while  he  was 
in  the  discharge  of  his  duties  as  such  brake- 
man,  on  the  top  of  one  of  the  cars  of  a 
freight  train  of  the  defendant,  he  was  knock- 
ed off  by  the  timbers  of  bridge  No.  10,  and 
was  killed.  This  accident  occurred  on  July 
22, 1891.  The  tendency  of  the  evidence,  both 
tor  the  plaintiff  and  the  defendant,  is  suf- 
flcientiy  stated  in  the  opinion.  Upon  the 
introduction  of  one  Oeorge  Shaneyfdt,  as  a 
witness  for  the  plaintiff,  he  testified  that 
he  had  lived  about  200  yards  from  the  de- 
fendant's bridge  No.  10  for  three  years  prior 
to  the  trial;  but  that  no  change  had  been 
made  In  the  bridge  during  that  time.  He 
also  testified  as  follows:  About  two  years 
before  the  accident  he  saw  a  negro  brake- 
man,  who  was  climbing  np  the  ladder  on 
the  side  of  the  car,  knocked  off  by  said 
bridge,  and  that  It  was  the  general  reputa- 
tion in  the  neighborhood  and  community  of 
this  bridge  previous  to  July,  1891,  that  the 
bridge  was  too  low,  and  that  12  or  14  brake- 
men  had  been  knocked  off  of  the  top  of 
freight  trains  by  the  bridge.  On  motion  by 
the  defendant,  this  witness'  testimony  in 
reference  to  his  seeing  brakemen  knocked  off 
from  the  side  of  the  car,  and  as  to  the  gen- 
eral reputation  of  the  bridge  In  the  com- 
munity of  being  too  low,  was  excluded  from 
the  Jury,  and  to  this  ruling  the  plaintiff  sep- 
arately and  severally  excepted.  The  wit- 
ness Nesmith  also  testified  as  to  a  like  rep- 
utation in  the  neighborhood  as  to  this  bridge, 
and,  upon  the  motion  of  the  defendant,  his 
testimony  was  also  excluded  from  the  jury, 
and  the  plaintiff  duly  excepted.  B.  F.  Stol- 
lenwerck  and  one  Stark  were  introduced  as 
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witnesses  for  the  defendant,  and  after  tes- 
tifying that  they  had  been  railroading  for 
15  years,  and  were  familiar  with  the  duties 
of  brakemen,  further  testified  that  the  proper 
position  of  the  braJceman  on  the  top  of  the 
moving  train  was  on  the  running  board, 
and  not  on  the  side  of  the  car,  with  bis  legs 
hanging  over;  that  to  sit  on  the  side  of  the 
car  was  more  dangerous,  and  the  danger  of 
being  struck  by  bridges  is  greater.  Plaln- 
tlfT  moved  to  exclude  this  testimony  of  the 
witnesses,  on  the  ground— Fhrst,  that  It  was 
the  opinion  of  the  witnesses;  second,  it  was 
the  conclusion  of  the  witnesses;  and,  third, 
that  it  invaded  the  province  of  the  Jury. 
The  court  overruled  the  motion,  and  the 
plaintiff  excepted. 

Among  the  other  charges  asked  by  the 
plaintiff  and  refused  by  the  court  were  the 
following:  "A  duty  devolved  upon  the  em- 
ployer to  Instruct  his  employes,  and  more  es- 
pecially if  they  are  minors,  and  without 
experience  in  the  duties  and  dangers  of  the 
business,  before  directing  them  to  perform 
any  duties  attended  with  danger."  (22)  "If 
you  believe  from  the  evidence  that  the  rail- 
road company,  through  its  agents,  whose 
duty  it  was  to  know,  knew  that  the  probable 
consequence  of  maintaining  the  bridge  in  the 
condition  it  was  would  be  to  injure  brake- 
men  while  In  the  discharge  of  their  duties, 
and  that  Peter  SchlafF  was  so  injured,  this 
would  constitute  wanton  or  reckless  negli- 
gence, and  plaintiff  could  recover,  even  If 
Peter  Schlaff  was  guilty  of  contributory  neg- 
ligence." The  plaintiff  separately  excepted 
to  the  court's  refusal  to  give  each  of  these 
charges,  and  also  separately  excepted  to  the 
court's  giving,  at  the  request  of  the  defend- 
ant, the  following  written  charges:  (1)  "If 
the  Jury  believe  that  the  plaintiff's  Intestate, 
by  stooping  when  he  approached  bridge  No. 
10,  conid  have  avoided  his  Injury,  they  must 
find  for  defendant"  (2)  "If  the  Jury  be- 
lieve from  the  evidence  that  the  plaintlfTs 
Intestate  was  familiar  with  the  alleged 
bridge  and  its  location,  and,  from  inatten- 
tion, Indifference,  absent-mindedness,  or  for- 
getfulness,  he  failed  to  take  the  necessary 
steps  to  avoid  the  Injury,  then  the  verdict 
must  be  for  the  defendant."  (3)  "The  court 
charges  the  Jury  that  if  they  b^eve  from 
the  evidence  that  the  plaintiff's  intestate 
was  guilty  of  negligence^  which  proximately 
contributed  to  his  alleged  Injury,  their  veiv 
diet  must  be  for  the  defendant,  although 
they  may  brieve  the  defendant  was  guilty 
of  negligence  in  the  construction  and  main- 
taining of  said  bridge  mentioned  in  the  com- 
plaint" (4)  "If  the  Jury  believe  that  the 
danger  arising  from  the  height  of  the  bridge 
and  the  braces  thereon  was  obvious,  they 
must  find  for  the  defendant  if  they  believe 
the  height  of  the  bridge  was  the  proximate 
cause  of  plaintiff's  intestate's  death."  .  (5) 
"If  the  Jury  believe  from  the  evidence  that 
the  plaintiff's  intestate,  at  the  time  of  his 


death,  if  he  had  not  been  killed  on  defend- 
ant's road,  would  have  left  nothing,  then 
the  Jury  must  award  the  plaintiff  only  nom- 
inal damages,  even  if  they  should  find  for 
plalnUff."  (6)  "If  the  Jury  beUeve  that  the 
dang«:  arlring  from  the  closeness  of  the  side 
of  the  car  to  the  side  of  the  bridge  was  oI>- 
vious,  they  must  find  for  the  defendant  if 
the  Jury  beUeve  that  the  closeness  of  the 
side  of  the  car  to  the  side  of  the  bridge  was 
the  cause  of  plaintiff's  intestate's  death." 
(7)  'If  the  Jury  believe  the  evidence,  they 
milst  find  for  defendant  under  the  third 
count  of  the  complaint"  (8)  "There  is  no 
evidence  in  this  case  that  the  defendant  did 
not  Instruct  plaintiff's  intestate  in  regard 
to  his  duties  when  he  was  employed."  (9) 
"That  if  the  Jury  bdieve  from  the  evidence 
that  the  plaintifF's  intestate  had  been  run- 
ning on  defendant's  freight  train  between 
Birmingham  and  Decatur  continuously  tar 
several  months  next  prior  to  his  alleged  in- 
Jury  as  brakeman,  and  that  during  said  time 
he  had  passed  through  said  bridge  mention- 
ed in  said  complaint  almost  dally,  or  three 
or  four  times  every  week,  and  if  you  further 
believe  from  the  evidence  that  the  plain- 
tiff's Intestate,  by  ordinary  care  and  ordi- 
nary attention,  could  have  avoided  Ills  al- 
leged injury,  then  I  cliarge  you  your  verdict 
must  be  for  the  defendant"  (10)  "That  if 
the  Jury  believes  from  the  evidence  that  the 
plaintiff's  intestate  liad  been  running  as 
brakeman  on  defendant's  freight  trains  be- 
tween Decatur  and  Birmingham  for  8ev«al 
months,  and  that  during  said  time  he  bad 
passed  over  or  through  the  bridge  mention- 
ed In  the  complaint  from  three  to  four  times 
a  we^  and  frequently  in  broad  daylight 
and  that  at  the  time  of  his  alleged  injury  he 
was  sitting  on  one  of  the  defendant's  ft'eight 
cars,  connected  with  defendant's  train,  and 
on  the  side  thereof,  with  his  feet  banging 
over  and  upon  the  side  of  the  said  car,  and 
was  not  actually  engaged  in  any  work  con- 
nected with  the  duties  as  brakeman,  and  if 
you  further  believe  that  it  would  have  be&i 
safer  for  him  to  sit  upon  the  running  board 
than  the  way  he  was  sitting  as  aforesaid,  if 
you  believe  he  vras  so  sitting,  and  if  you  fur- 
ther beUeve  from  the  testimony  that  b&d 
he  been  sitting  upon  the  running  board,  be 
would  not  have  been  injured,  I  charge  you 
your  verdict  must  be  for  the  defoidant" 
The  plaintiff,  by  his  attorneys,  after  the 
verdict  and  Judgment  in  the  cause,  moved 
the  court  to  grant  a  new  trial  The  first 
ground  of  this  motion  was  because  of  the 
discovery  by  plaintiff  of  newly-discovered 
material  evidence.  The  other  grounds  ware 
based  on  the  several  exceptions  reserved  by 
the  plaintiff  to  the  rulings  of  the  court  upon 
the  evidence,  and  the  refusal  of  the  court  to 
give  each  of  the  sev^al  cliarges.  The  new- 
ly-discovered evidence,  which  constitutes  the 
basis  oi  the  first  ground  of  the  motion  for  a 
new  trial,  was  shown  by  affidavits,  and  was 
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to  the  effect  that  one  Joseph  Brown  would 
testify  that  while  on  one  of  defendant's 
freight  tnUns  as  bmkeman,  previous  to  Jvlj 
22,  1891.  he  saw  a  brakeman.  Will  Ken- 
nedy, knocked  off  the  top  of  the  car,  while 
In  the  discharge  of  his  duties,  by  bridge  No. 
10  of  the  defendant's  road  being  too  near  the 
top  of  said  car.  It  was  also  shown  by  the 
afiEidavits  of  the  plaintifTs  counsel  that  this 
evidence  could  not  have  been  discovered  by 
plaintiff  previous  to  said  trial,  and  that  it 
was  not  In  fact  discovered  until  after  the 
plaintiff  had  closed  his  testimony,  and  It 
was  too  late  to  use  the  said  Brown  as  a  wit- 
ness on  said  trlaL  The  court  overruled  each 
ground  of  this  motion,  and  refused  to  gram 
a  new  tirlal,  to  which  mllng  plaintiff  duly  ex- 
cepted. 

Wade  &  Yanghan,  f<Nr  appellant  Hewitt, 
WaUno!  A  Porter,  for  appellee. 

COLEMAN,  jr.  Plaintiff's  Intestate  was  In 
the  employment  of  defendant  as  brakeman, 
and  came  to  his  death,  as  alleged  In  the  com- 
plaint, by  reason  of  the  negligence  of  the 
4efendant  The  action  was  founded  under 
subdivision  1,  |  2580,  of  the  Code.  The  com- 
plaint consisted  of  fbur  coimts,  and  the  de- 
fect averred  In  the  first,  second,  and  fourth 
counts  relates  to  the  construction  of  a  bridge 
over  the  railroad  track  of  the  defendant.  It 
is  averred  in  the  first  and  second  counts  that 
the  horizontal  beam  and  timbers  overhead 
were  too  low  to  permit  a  brakeman  to  stand 
on  top  of  the  freight  cars  and  pass  safely  un- 
der the  bridge;  and  in  the  third  cofmt  it  is 
averred  that  the  defendant  was  negligent  in 
not  providing  "whip  straps,"  or  other  warn- 
ing signals,  as  the  train  approached  the 
bridge.  The  defendant  pleaded  the  general 
Issue  and  contributory  negligence.  The  low- 
est estimate  of  the  distance  between  the  top 
of  the  car  to  the  bottom  of  the  horizontal 
beam  overhead  was  that  placed  by  the  wit. 
ness  Nesmith,  and  he  fixes  it  at  6  feet  11% 
Inches,  while  that  of  other  witnesses,  and 
which  is  more  satisfactory,  fixes  the  distance 
at  6  feet  6  inches.  The  height  here  referred  to 
was  that  between  where  the  braces  on  either 
side  of  the  bridge  met  the  horizontal  beam 
overhead,  and  not  to  the  distance  from  the 
bottom  of  the  braces  to  ine  top  of  the  cars. 
These  braces  were  over  only  a  part  of  the 
sides  of  the  car.  The  evidence  shows  that  the 
height  of  deceased  did  not  exceed  5  feet  11 
Inches.  The  wounds  which  are  supposed  to 
have  caused  death  were  either  across  the 
forehead.  In  front,  or  on  the  bade  of  the 
bead.  It  would  seem  to  be  physically  Im- 
possible that  deceased  could  have  been  near 
the  brakes  or  the  center  board  of  the  car  at 
the  time  he  was  struck,  as  the  distance  be- 
tween the  top  of  the  car  near  the  brake  and 
center  board  was  of  sufficient  height  to  have 
permitted  deceased  to  pass  safely  under  the 
bridge  at  these  places.  The  evidence  shows 
that  braces  were  fastened  to  the  upright  post 


of  the  bridge,  and  extended  obliquely  up- 
ward, and  were  fastened  to  the  horizontal 
beam.  .  The  lower  end  of  the  braces  was 
not  more  than  two  or  tluree  feet  above  the 
outside  edge  of  the  cars,  and  the  distance 
from  the  top  of  the  car  to  the  braces  in- 
creased as  the  braces  extended  upward  to 
the  horizontal  beam,  to  which  the  braces 
were  made  fast  It  is  evident  that  a  man 
could  not  stand  erect  on  top  of  the  cars,  near 
the  outside  edge,  or  even  sit  down  on  the 
outside  edge  of  the  car,  and  pass  under  the 
braces,  without  great  risk.  This  would  be 
apparent  to  a  casual  observation.  The  de- 
ceased was  killed  about  midday,  was  18 
years  of  age,  had  been  in  the  employment  of 
defendant  continuously  for  4  months  at  the 
time  of  the  accident  and  passed  over  this 
track  and  under  this  bridge  almost  dally 
during  the  entire  term  of  his  service  of  4 
months.  The  evidence  to  sustain  the  plea 
of  contributory  negligence  was  that  deceas- 
ed was  on  top  of  the  car,  sitting  near  or 
upon  the  edge  of  the  car,  and  was  struck  by 
one  of  the  braces,  and  the  luiowledge  that 
deceased  had  of  the  location  of  the  bridge, 
its  construction,  the  position  of  the  braces, 
the  danger  of  standing  or  sitting  on  the  side 
or  edge  of  the  car  whsn  passing  imder  this 
bridge,  and  notice  of  the  conductor  that  it 
was  unsafe  to  sleep  on  the  edge  of  the  cars. 
The  knowledge  of  the  construction  and  lo- 
cation of  the  bridge  charged  to  deceased 
was  that  necessarily  acquired  from  his  serv- 
ice as  brakeman,  and  the  almost  dally  travel 
in  this  capacity  over  the  road.  The  evidence 
of  defendant  tended  to  show  that  the  proper 
place  for  brakemen  was  at  the  brakes  or  on 
the  footboard.  In  the  center;  that  It  was 
placed  there  for  their  use.  On  this  point 
the  evidence  for  plaintiff  was  that  it  was 
customary  for  brakemen  to  use  any  part  of 
the  car  that  was  most  comfortable  and  con- 
venient when  not  directly  engaged  In  using 
the  brakes.  At  the  time  of  the  accident  de- 
ceased was  not  called  to  the  brakes,  and  the 
place  of  the  wound  on  the  head,  the  height 
of  the  horizontal  beam  overhead,  the  position 
of  the  braces,  the  position  of  the  deceased 
when  last  seen  Just  before  reaching  the 
bridge,  lead  to  the  conclusion  that  deceased 
was  sitting  on  the  side  of  the  freight  car, 
with  his  feet  hanging  over  the  edge,  when 
he  was  struck.  The  evidence  shows  that 
to  a  person  in  this  position,  "whipping 
straps"  would  be  of  no  service.  The  court 
was  authorized,  under  the  facts,  to  Instruct 
the  Jury  that  plaintiff  could  not  recover  for 
any  neglect  of  the  defendant  In  failing  to 
provide  whipping  straps  as  charged  In  the 
third  count 

The  fifth  plea  of  defendant  was  that  the 
"plaintiff's  Intestate  could  have  avoided  bis 
alleged  injury  by  taking  the  simple  precau- 
tion to  stoop,"  etc.  Issue  was  Joined  upon 
this  plea.  The  Joinder  of  issue  upon  this 
plea  gave  the  defendant  the  right  to  Intro- 
duce evidence  In  support  of  the  plea,  and  to 
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ask  for  Instruction  npon  such  evidence. 
Railroad  Co.  t.  Graham,  94  Ala.  645,  10 
South.  283;  AUiBon  v.  LitUe,  93  Ala.  151, 
152,  9  South.  388.  Where  there  are  good 
counts,  and  Issue  is  joined  upon  an  insuffi- 
cient plea,  and  it  is  clear  that  the  verdict 
was  rendered  for  the  defendant  upon  such 
a  plea,  the  proper  practice  would  be  to  ap- 
ply for  a  repleader  in  the  court  below.  It  is 
not  ground  for  a  new  triaL  Railway  Co.  v. 
Propst,  90  Ala.  1,  7  South.  635;  18  Amer.  & 
Bng.  Enc.  Law,  584,  585. 

There  was  no  error  in  excluding  that  por- 
tion of  the  testimony  of  the  witness  Shaney- 
felt  to  which  an  exception  is  reserved.  Gen- 
eral reputation  is  not  competent  evidence  to 
prove  the  existence  of  a  fact.  After  a  fact 
has  been  established  by  competent  proof, 
general  reputation  Is  admls^ble  to  show  that 
the  party  sought  to  be  charged  on  account  of 
the  fact  had  knowledge  of  its  existence. 
Ralhroad  Co.  v.  Hall,  87  Ala.  708,  6  South. 
277.  Neither  was  It  error  to  exclude  the 
statement  that,  some  two  years  prior  thereto, 
"witness  saw  a  negro  brakeman,  who  was 
climbing  up  the  ladder  on  the  side  of  the  car, 
knocked  off  by  said  bridge."  It  Is  not  negli- 
gence only  which  gives  a  cause  of  action,  but 
negligence  which  causes  injury,  and  which 
must  be  averred  in  the  complaint  to  author- 
,lze  the  Introduction  of  evid^ice.  The  first 
and  second  counts  of  the  complaint,  as  stated 
above,  particularly  allege  that  deceased  was 
on  top  of  the  cars,  and  that  it  was  the  tim- 
bers "overhead"  that  struck  deceased.  The 
third  count  charges  negligence  in  falling  to 
provide  "whipping  straps."  The  fourth  count 
charges  negligence  in  the  constmotion  of  the 
bridge,  in  that  it  "was  so  narrow,  and  the 
timbers  and  materials  on  the  sides  thereof 
put  and  kept  so  dose  to  the  tracks  and  rails 
of  said  railroad,  that  there  was  great  danger 
of  brakemen,  while  going  upon  and  while 
on  freight  trains,  being  struck  by  the  timbers 
and  materials;  •  •  *  that  plaintift's  intes- 
tate, while  in  the  discharge  of  his  duties  as 
brakeman  upon  one  of  defendant's  freight 
trains,  was  struck  by  the  timbers  and  mate- 
rials," etc.  We  are  not  sure  that  we  imder- 
stand  the  position  the  pleader  Intended  to 
place  the  deceased  in  at  the  time  he  was 
struck,  by  the  averments  of  the  count  If  it 
was  the  intention  to  assert  that  deceased 
was  "upon"— that  la,  "on  top"  of— the  car 
when  he  was  struck,  it  was  not  competent 
to  introduce  evidence  that  a  brakeman  had 
been  struck  by  the  side  timbers,  while  climb- 
ing up  on  the  side  of  the  car  two  years  pre- 
vious. On  the  other  hand,  if  the  pleader  in- 
tended to  charge  that  whUe  deceased  was 
"upon"— that  is,  while  climbing  up  the  sides 
of— the  car,  in  the  discharge  of  his  duties, 
he  "was  struck,"  etc.,  then  there  Is  not  a 
scintilla  of  proof  to  support  the  averment, 
and  the  court  might  well  have  Instructed  the 
jtiry,  under  this  aspect  of  the  fourth  coimt,  to 
find  for  the  defendant  Under  any  view  we 
take  of  tiie  fourth  count,  there  was  no  »ror 


in  excluding  the  testimony.  Pleadbigs  should 
be  dear  and  explicit  an<}  the  pleader  may 
frame  his  complaint  with  as  many  counts  an 
the  varying  phases  of  the  evidence  may  re- 
quire, but  each  count  should  be  simple  and 
easUy  understood.  Evidence  which  does  not 
tend  to  support  the  plaintiffs  cause  of  action, 
or  the  defendant's  plea,  but  can  serve  no 
other  purpose  than  excite  prejudice,  should 
be  rigidly  excluded  from  the  jury.  What  we 
have  said  applies  also  to  that  part  of  the 
testimony  of  the  witness  Nesmltb  which  was 
excluded.  See  Hall's  Case,  supra.  The  wit- 
nesses Stollenwerck  and  Stark  had  been  rail- 
roading 15  years,  were  familiar  with  the  du- 
ties of  l»^emen,  and  were  competent  to 
testify  as  to  the  duties  of  brakemen,  their 
proper  position,  and  the  danger  of  riding  on 
the  edge  of  the  cars,  with  their  feet  hanging 
over  the  sides.  The  right  of  plaintiff  to  re- 
cover, under  the  facts  of  this  case,  as  they 
appear  in  the  recwd,  conceding  there  was  a 
defect  in  the  construction  of  the  bridge, 
(which  we  do  not  determine,)  depends  upon 
whether  he  was  guilty  of  contributory  negli- 
gence. We  think  the  evidence  shows  that  the 
horizontal  beam  of  the  bridge  overhead  was 
Buffldently  high  to  have  permitted  deceased 
to  pass  safely  under  it  if  he  had  been  at 
the  brakes  or  at  the  center  board.  The  evi- 
dence shows  that  this  was  the  proper  posi- 
tion of  a  brakeman.  Tlie  evidence  also 
shows  that  the  braces,  from  the  horizontal 
beam  to  the  post  on  the  sides  of  the  bridge, 
were  so  low,  where  they  entered  thfe  post, 
that  it  was  dangerous  for  a  person  who  was 
either  standing  or  sitting  on  the  edge  of  a 
freight  oar,  as  it  passed  under  the  braces. 
We  cannot  but  presume  that  the  railroad 
knew  how  its  own  bridges  are  constructed, 
as  to  height  and  safety,  in  this  respect  It 
would  be  negligence,  after  a  reasonable  time, 
not  to  know.  We  think  the  evidence  per- 
fectly dear  that  deceased  was  sitting  or 
standing  on  the  side  of  the  car  wh^i  he  was 
struck.  It  was  In  broad  daylight  He  had 
been  passing  over  this  road  in  daylight  every 
day,  according  to  plaintiff's  evidence,  and  not 
less  than  three  or  four  times  a  week,  accord- 
ing to  other  evidence,  for  tour  months.  He 
was  19.  years  old.  The  proof  shows  that  no 
duty  of  his  called  him  to  either  side  of  the 
freight  car,  but  that  he  was  riding  on  the  side 
or  edge  for  his  own  comfort  and  convenience, 
not  In  the  discharge  of  any  duty,  and  that 
his  proi»«:  position  was  at  the  brakes  ot' cen- 
ter board.  These  facts  are  undisputed,  and 
to  our  mind  present  a  dear  case  of  contribu- 
tory negligence.  The  record  is  silent  as  to 
whether  the  deceased  had  been  warned  as 
to  this  particular  bridge,  but  so  far  as  re- 
gards defendant  it  was  safe,  according  to  the 
evidence,  if  he  exercised  (nrdlnary  observation 
and  care  wh«i  passing  under  it  Railroads 
are  held  strictly  to  a  prop^  discharge  of 
their  duties,  but  the  law  does  not  require  that 
they  shall  antidpate  and  provide  against  the 
negligence  of  their  employes.    The  case  prob- 
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ably  would  be  different  if  the  facts  did  not 
Bbow  that  deceased  was  familiar  with  the 
location  of  the  bridge  and  Its  constnictiou. 
As  we  have  said,  the  accident  occurred  in 
tooad  daylight,  and  deceased  had  passed  viu- 
der  the  bridge  more  than  50  times  in  day- 
light, within  a  period  of  four  months  preced- 
ing the  accident,  in  the  discharge  of  the  an- 
tles  of  brakeman.  He  was  certainly  chargea- 
ble with  such  knowledge,  llie  case  would 
also  possibly  be  diCferent  if,  in  the  dlsdtarge 
of  his  duties,  he  had  been  called  to  occupy 
a  dangerous  place  on  the  car.  He  assumed  it 
voluntarily  and  knowingly.  In  this  summary 
of  the  evidence  we  have  left  out  of  view  the 
uncontradicted  testimony  tending  to  show 
that  Just  before  reaching  the  bridge  he  had 
been  seen  on  the  edge  asleep,  and  was  warn- 
ed by  the  conductor  at  the  danger  of  sleep- 
ing In  such  a  position.  If  he  was  not  asleep, 
bat,  from  "Inadvertence,  forgetfulness,  inat- 
tention, or  atieent-mlndedness,"  voluntarily 
assumed  a  position  obviously  dangerous,  with- 
out any  necessity  for  it,  but  as  a  place  of 
comfort  and  convenience,  and  from  this  cause 
was  Injured,  he  would  have  been  guilty  of 
contributory  negligence.  Hall's  Case,  supra. 
Custom  cannot  excuse  such  negligence.  The 
principle  of  law  which  requires  employers  to 
Instruct  their  minor  or  unskilled  employes  as 
to  the  dangers  attending  the  performance  of 
their  duties,  or  In  the  use  of  dangerous  im- 
plements or  machinery,  does  not  arise  in  this 
case.  There  is  no  sucb  negligence  counted  on 
In  the  complaint,  and  there  is  no  proof  that 
the  accident  arose  from  sudi  neglect  of  duty, 
If  there  was  such  neglect  lbs  charge  ro- 
guested  on  this  question  was  abstract 

The  plaintiff  moved  for  a  new  trial,  upon 
the  grounds  of  newly-discovered  evidence. 
The  motion  was  properly  overruled,  for  the 
reason  that  the  newly-disoovered  evidence,  if 
before  the  Jury,  ought  not  to  have  changed 
the  verdict  There  Is  no  evidoice  of  wanton 
or  willful  misconduct  on  the  part  of  the  de- 
fendant In  the  construction  of  the  teidge, 
8udi  as  would  make  defendant  liable,-  not- 
withstanding the  contributory  negligence  of 
the  plaintiff,  and  the  newly-discovered  evi- 
dence would  not  have  established  such  a  con- 
tention. These  could  have  been  no  other  pur- 
pose for  introducing  it  We  find  no  error  In 
the  record  availaUe  to  plaintiff.   Affirmed. 


(100  Ala.  272) 

SINGER  MANUF'O  00.  v.  OREBNIiEAF. 

(Supreme  Court  of  Alabama.     Nov.  30,  1893.) 

Tbovbb  ahd  Convbbsion— Waivek— Pleadjno— . 
Ambnsmbiit — Triai/ — Remarks  of  Court. 

1.  A  tort  in  taking  property  is  waived  by 
the  owner.  If,  with  knowledge  of  the  facta,  he 
accepts  a  receipt  from  the  wrongdoer,  and  aft- 
erwards claims   credit  for  the  amount  thereof. 

2.  In  an  action  begun  against  the  "Singer 
Sewing  Machine  ComiMiny,"  a  corporation,  it  Is 
not  error  to  permit  plaintiff  to  amend  the  sum- 
mons and  complaint  by  changing  defendant's 
name  to  the  "Smger  Manufacturing  Company," 


as  this  la  not  a  change  of  party,  but  a  correction 
of  a  part  of  defendant's  corporate  name. 

3.  In  an  action  for  taking  property  belong- 
ing to  plaintiff,  on  a  controversy  as  to  the  ad- 
missibility of  a  receipt  sent  by  defendant  to 
plaintiff,  which  defendant  claimed  was  a  waiver 
of  the  tort,  it  was  error  for  the  court,  in  the 
hearing  of  the  jury,  to  say  that  he  did  not  at- 
tach enough  importance  to  the  receipt  to  ex- 
clude it,  and  that  defendant  could  not,  by  send- 
ing It  through  the  mail  to  plaintiff,  an  Ignorant 
colored  man,  release  Itself  from  liability,  as  the 
weight  of  the  receipt  was  for  the  jury. 

Appeal  from  circuit  court  Russell  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  Luke  Oreenleaf  against  the  Sing- 
er Manufacturing  Company  for  trespass  in 
wrongfully  taMng  seed  cotton  belonging  to 
plaintiff.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Smith  &  Henry,  for  appellant 

STONE,  C.  J.  The  suit  In  this  case  was 
Instit'ited  against  the  Singer  Sewing  Machine 
Company,  a  corporation.  Before  entering 
upon  the  trial,  the  plaintiff  asked  and  ob- 
tained leave  of  the  court  to  strike  from 
the  name  of  the  defendant  In  the  summons 
and  complaint,  the  words  "Singer  Sewing 
Machine,"  and  insert  in  lieu  thereof  the 
words  "Singer  Manufacturing,"  so  as  to  show 
the  suit  was  against  the  Singer  Manufactur- 
ing Company.  This  was  objected  to  as  be- 
ing an  entire  change  of  the  party  defend- 
ant and,  the  objection  being  overruled,  the 
defendant  excepted.  We  think  there  Is 
nothing  in  this  exception.  There  was  not  an 
entire  change  of  party,  but  only  a  correction 
of  a  part  of  the  corporate  name,  which  had 
been  misconceived.  We  do  not  think  the 
change  was  calculated  to  deceive  or  mislead. 
The  case  is  not  brought  within  the  prin- 
ciple of  Railway  Co.  v.  McColl,  89  Ala.  375, 
7  South.  650,  nor  our  other  rulings.  Railroad 
Co.  V.  Mallon,  57  Ala.  168;  Railroad  Co.  v. 
Davis,  66  Ala.  578. 

The  tort  alleged  was  that  the  agent  of  de- 
fendant without  authority  or  permission 
from  plaintiff,  had  entered  upon  the  latter's 
premises,  and  had  taken  and  carried  away 
a  small  lot  of  seed  cotton,  the  property  of 
the  latter.  The  defense  consisted  in  part  of 
alleged  license  to  do  the  act  complained  of, 
and  in  part  of  walv»  and  ratification  of 
the  act  now  complained  of  as  a  trespass. 
The  alleged  ratification  consisted  In  the  fact 
that  aftw  the  cotton  was  taken,  ginned,  and 
sold,  the  agent  of  defendant  bad  given  to 
plaintiff  a  receipt  against  part  of  a  debt 
plaintiff  owed  the  defendant  for  the  amount 
realized  in  the  sale  of  the  cotton.  This  ro- 
oeipt  was  received  by  the  plaintiff,  and  was 
produced  by  him  in  court  while  giving  his 
testimony  to  the  jury.  It  went  to  make  up 
the  $32  he  claimed  to  have  paid  on  the 
sewing  machine  he  had  bought  from  defend- 
ant and  which  left  a  balance  still  unpaid. 
The  receipt  was  for  $6.10.  The  plaintiff, 
while  testifying,  stated  "that  he  did  not 
know  how  he  paid  the  $6.10  that  he  could 
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not  read,  but  that  he  suppoeed  It  was  for 
the  cotton;  that  he  never  agreed  to  receive 
a  receipt  for  the  cotton;  and  that  he  had 
paid  $32  on  the  machine.  The  receipt  read 
as  foUowa:  "Jan.  2nd,  1892.  Received  of 
Luke  &  A.  Green  $6  10/100  dollars  to  apply 
on  contract  No.  6,110,  In  regard  to  sewing 

machine  No.  .    Promptness  In  future 

payment  Is  required.  [Signed]  The  Singer 
Manufacturing  Oo.  Per  W.  H.  Sutton,  iiun- 
ager."  The  alleged  tort  was  committed  in 
Novemba:,  1891,  and  this  suit  was  brought 
In  March,  1892.  There  was  also  testimony 
tending  to  show  that  Anna,  wife  of  plaintiff, 
and  comaker  with  Luke  of  the  contract  re- 
garding the  sewing  machine,  was  present 
when  the  cotton  was  taken,  and  consented 
thoreto.  But  there  was  conflict  in  the  tes- 
timony as  to  the  consent  On  the  question 
of  ratification  or  waiver,  the  court  chareed 
the  Jury  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  receipt  for  ^.10 
was  given  to  plaintiff  for  the  proceeds  of 
the  sale  of  the  cotton  In  question,  and 
that  the  plaintiff,  knowing  such  to  be  the 
fact,  received  such  receipt,  and  claimed 
credit  for  the  amount  of  said  receipt,  that 
this  would  be  waiver  of  the  alleged  tort, 
if  the  Jury  believe  from  the  evidence  that 
any  tort  had  been  committed  on  the 
part  of  the  defendant,  and  he  would  not 
be  entitled  to  recover."  This  charge  was 
manifestly  correct,  and  contains  a  succinct 
and  clear  statement  of  the  law  bearing  on 
this  feative  of  the  case. 

The  bill  of  exceptions,  in  speaking  of  the 
introduction  in  evidence  of  the  receipt  for 
$6.10  copied  above,  contains  this  language: 
"Here  the  court,  after  considerable  contro- 
veny  between  counsel  as  to  admissibility  of 
the  receipt,  (defendant's  oounsd  having  in- 
quired for  the  receipt,  and  sought  It  out, 
before  It  had  been  shown  to  plaintiff,)  re- 
marked, In  substance,  in  presence  and  hear- 
ing of  the  Jury,  that  he  did  not  attach 
enough  importance  to  the  receipt  to  exclude 
it;  that  the  defendant  could  not,  by  send- 
ing such  receipt  through  the  mall  to  the 
plaintiff,  an  Ignorant  colored  man,  release 
itself  from  liability  for  the  commission  of 
Its  alleged  tort,  If  a  tort  had  In  fact  been 
committed."  The  defendant  excepted  to 
this  statement  of  the  court.  We  do  not  find 
testimony  that  Luke  Green,  or  Greenleaf, 
was  a  colored  man.  Possibly,  his  presence 
before  the  Jury  furnished  proof  of  this.  Nor 
Is  there  testimony  In  the  record  tending  to 
show  in  what  manner  the  receipt  was  sent 
to  the  plaintiff.  But,  Independently  of  these 
considerations,  the  remarks  of  the  court  re- 
flected unfavorably  on  the  weight  of  the 
evidence,  and  were  an  Invasion  of  the  prov- 
ince of  the  Jury.  The  receipt  being  legal 
evidence,  Its  weight,  considered  in  connec- 
tion with  all  the  other  testimony,  was  a 
Qoeetion  exclusively  for  the  determination  of 
the  Jury.  For  this  error  the  Judgment  of 
the  circuit  court  must  be  reversed.    Hair  t. 


Little,  28  Ala.  236;  Garter  ▼.  State,  33  Ala. 
429;  Belisle  v.  Qark,  49  Ala.  98;  Boddie  t. 
State,  S2  Ala.  395;  Furhman  v.  Mayor,  54 
Ala.  263;  Crawford  v.  McLeod,  64  AJa.  240. 
Beversed  and  remanded. 


(100  AU.  XO} 
HAWKINS  LUMBER  CO.  v.  BROWN  et  nx. 
(Supreme  Comrt  of  Alabama.     Nov.  29,  1898.) 

HUBB^SD  AND  WlVB— COMTKAOTS— HBOHAHICa' 

Liens— EsTOFPBU 

L  Where  lumber  Is  porchased  by  the  hus- 
band in  his  own  name,  and  nged  in  ImproTing 
his  wife's  property,  and  the  credit  is  given 
solely  to  him,  there  in  no  lien  therefor  on  the 
property. 

2.  The  wife  will  not  he  estopped  in  snch 
case  where  there  Is  no  misconduct  on  her  part, 
nor  false  representations  by  the  husband  of 
which  she  has  knowledge. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  the  Hawkins  Lumber  Company 
against  D.  H.  Brown  and  wife  to  recover 
the  price  of  lumber  sold  and  to  enforce  a 
lien  therefor  on  the  wife's  land.  There  was 
a  Judgment  against  D.  H.  Brown,  but  the 
lien  was  denied,  and  plaintiff  appeals.  Af- 
firmed. 

John  H.  Miller  and  F.  E.  Blackburn,  for 
appellant    Bush  &  Brown,  for  appellees. 

OOLBMAN,  J.  The  suit  was  brought  to  re- 
cover the  price  of  a  bill  of  lumber  sold  and 
used  In  Improving  and  adding  to  a  certain 
dwelling  described  in  the  complaint,  and  also 
to  declare  and  enforce  a  material  man's  lien 
upon  the  lot  and  dwelling.  The  property 
belongs  to  Emma  Brown,  the  wife  of  D. 
H.  Brown.  Every  l<sgal  question  affecting 
the  liability  of  Emma  Brown  raised  by  the 
evidence  was  considered  and  decided  by 
this  court  in  the  case  of  Wadsworth  v. 
Hodge,  88  Ala.  600,  7  South.  194.  The  evi- 
dence shows  conclusively  that  the  lumber 
was  purchased  by  D.  H.  Brown  In  his  own 
name,  that  he  did  not  undertake  to  contract 
for  his  wife  or  as  her  agent,  and  that  credit 
was  given  solely  to  him  for  the  materials 
furnished.  The  statute  does  not  create  a  lien 
upon  the  property  of  the  wife  for  materials 
furnished,  under  such  a  state  of  facts.  The 
doctrine  of  estoppel  invoked  by  appellant, 
and  the  authMlties  cited,  have  no  application 
to  the  case  at  bar.  If  the  husband  had  con- 
tracted In  the  name  of  the  wife,  representing 
himself  as  her  authorized  agent,  and,  with  a 
knowledge  of  this  fact,  she  had  acquiesced,  or 
had  given  countenance  to  the  exercise  of 
such  authority  as  her  agent;  or  If  the  hus- 
band had  represented  to  the  material  men 
that  the  prt^erty  to  be  Improved  belonged  to 
him,  and  on  this  false  representation  the 
goods  were  obtained,  and .  the  wife,  with 
knowledge  of  such  false  representation,  had 
permitted  the  Improvements  to  be  made 
without  objection,— probably  the  equitable 
rule  of  estoppel  might  be  Invoked.    But  there 
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la  no  pretense  of  any  mlscondnct  on  her  part; 
or  misrepresentation  In  the  matter  on  the 
part  of  D.  H.  Brown.  It  is  a  clear  case 
where  credit  was  extended  to  D.  H.  Brown 
on  his  personal  responsibility  alone.  There 
was  no  error  in  rendering  judgment  In  favor 
of  the  defendant  Emma  Brown,  and  In  re- 
fusing to  declare  a  lien  npon  b,er  property. 
The  court  gave  Judgment  against  the  de- 
fendant D.  H<  Brown.  In  this  there  was  no 
errw  of  wbicb  appellant  can  complain.  Af- 
firmed. 

aoo  Ala.  «i) 

SMITH  et  al.  V.  KAUFMAN. 
(Snpreme  Court  of  Alabama.     Nov.  30,  1893.) 

FUAUDULBNT     COSTBT ASCBS  —  KMOWLXDOB  0» 

Gkadtbi — Struck  Jdkt — Pleading  and  Proof. 
L  Where  there  Is  testimony  that  at  the 
time  plaintiff  purchased  goods  from  an  insol- 
vent debtor  he  examined  bills  for  the  goods, 
wiiich  showed  that  the  debts  incurred  in  their 
purchase  were  not  due,  it  should  be  left  for  the 
jury  to  say  whether  he  had  notice  of  facts  cre- 
ating suspicion  of  the  seller's  insolvency  and  in- 
tent to  defraud,  which,  if  followed  up,  would 
have  led  to  knowledee  thereof. 

2.  Where,  In  selecting  a  struck  jury,  after 
two  jurors  have  been  struck  from  the  list  by 
each  party,  the  judge  interrogates  the  remain- 
ing twenty,  and  discharges  two  for  incompeten- 
cy, six  jurors  should  be  summoned  to  complete 
the  panel,  and  not  two  only,  to  take  the  place 
of  those  discharged. 

3.  Error  against  defendant  in  selecting  a 
struck  jury  is  not  rendered  harmless  by  a  charge 
that  if  the  juiy  believe  the  evidence  they  shall 
find  for  plaintiff,  as  they  stiH  have  to  pass  on 
the  credibility  of  the  testimony  and  the  amount 
of  plainti&'s  damages. 

4.  Though  a  complaint  against  a  sheriff  for 
trespass  in  seizing  plaintiff's  goods  charges  a 
trespass  on  land,  yet  where  it  also  charges  that 
defendant  took  therefrom  the  goods  of  plaintiff, 
copying  substantially  the  form  for  trespass  in 
taking  goods.  It  is  not  necessary  for  plaintiff  to 
prove  trespass  on  land. 

5.  In  an  action  against  a  sheriff  for  tres- 
pass it  Is  not  necessaiy  to  prove  that  defendant 
was  sheriff,  where  his  plea  of  justification 
states  that  he  wa&  since  it  is  never  necessary 
to  prove  what  is  admitted  in  the  pleadings. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  S.  Kaufman  against  Joseph  S. 
Smith  and  otbers,  the  sheriff,  and  sureties 
on  his  official  bond,  for  trespass  In  seizing 
property  belonging  to  plaintiff.  From  a 
judgment  for  plaintiff,  defendants  appeaL 
Reversed. 

Garrett  &  Underwood  and  Hewitt,  Walk- 
er &  Porter,  for  appellants.  Lea  &  Bell,  for 
appellee. 

STONE,  a  3.  This  Is  the  second  appeal 
In  this  case.  Smith  v.  Kaufman,  94  Ala. 
364,  10  South.  229.  Smith,  the  defendant  In 
the  court  below,  demanded  a  struck  jury 
nnder  our  statute.  Oode  1886,  {  2752.  Llsta 
of  jurors  containing  twenty-four  names  had 
been  furnished  to  counsel  on  each  side,  and 
the  process  of  striking  had  been  entered  up- 
oa.  Each  party  had  struck  two  jm-ors  from 
the  list,  leaving  twenty  namee  not  passed 


on.  At  tjilfl  stage  of  the  selection,  the.  pre- 
siding judge  propounded  to  the  remaining 
twenty  jiuors  certain  Inquiries,  with  a  view 
of  ascertaining  their  quallflcations  and  fit- 
ness for  the  particular  service  they  were 
about  to  enter  upon.  The  result  of  this  In- 
quiry was  the  rejectl<m  for  Incompetency  of 
two  of  the  remaining  twenty.  The  court 
thereupon  wdered  the  shorlff  to  summon 
two  other  jurors,  to  take  the  places  of  those 
excluded  by  order  of  the  court;  and,  this 
being  done,  counsd  were  directed  by  the 
coort  to  proceed  with  the  selection  of  the 
Jury  from  the  remaining  twenty.  This  was 
objected  to  by  defendant's  counsel,  they 
claiming  that  the  ejection  should  be  begun 
anew  from  a  full  panel  of  twenty-four 
namee.  The  objection  was  overruled  by  the 
court,  and  defendant  excepted.  The  strik- 
ing'of  jurors  from  the  list  tmtU  the  number 
was  reduced  to  twelve,  was  then  carried  Into 
effect  Wh«i  a  struck  jury  is  demanded, 
each  party  has  the  right  to  a  ruU  panel  of 
twenty-four  competent  jurors  before  the 
process  of  striking  is  entered  upon;  this,  for 
the  obvious  reason  that  until  all  the  names 
are  before  him  he  cannot  in  all  cases  deter- 
mine satisfactorily  which  of  the  twenty-four 
are  least  acceptable  to  him.  The  law,  when 
a  struck  jury  Is  claimed,  secures  to  e<ich 
party  the  right  to  six  peremptory  challenges, 
and  he  cannot  have  the  full  enjoyment  of 
this  right  if  the  names  are  presented  In 
piecemeal.  Dothard  v.  Denson,  72  Ala.  541; 
Railway  Co.  v.  T^iompsan,  77  Ala.  448;  Ad- 
ams T.  Thornton,  82  Ala.  260,  3  South.  20; 
McArthur  v.  Carrie,  32  Ala.  75. 

It  is  contended  for  the  appellee  that  the 
error  we  have  been  commenting  on  should 
not  work  a  reversal,  because.  If  an  error, 
It  was  without  injury  to  appellant  The 
particular  ground  o£  this  contention  la  that 
the  court,  at  the  instance  of  plaintiff,  gave 
the  general  charge  that  it  the  Jury  believed 
the  evidence,  they  must  find  a  verdict  tor 
plaintiff.  The  answer  to  this  Is  that  tite 
Jmry  had  to  pass  on  two  Inquiries  of  fact,— 
the  credibility  of  the  testimony,  and  the 
amoimt  of  damage  plaintiff  had  suffered. 
The  appellant  was  as  much  entitled  to  a 
legally  organized  Jury  to  pass  on  these  ques- 
tions of  fact  as  he  would  have  been  if  the 
whole  controversy  had  been  submitted  to 
th^  determination.  The  court  erred  In  the 
ruling  we  have  been  commenting  on. 

The  record  recites  that  It  contains  all  the 
evidence.  The  appellant  contends  that  there 
was  no  testimony  that  he  (Joseph  S.  Smith) 
was  sheriff,  or  that  he  ever  entered  upon  the 
premises,  In  and  upon  which  the  complaint 
charges  the  trespass  was  committed;  and 
Inasmuch  as  the  complaint  charges  a  tres- 
pass on  land,  and  is  framed  in  conformity 
with  form  26  of  "pleadings  in  civil  actions," 
the  contenticm  Is  that  the  plaintiff  failed  to 
prove  the  cause  of  action  alleged,  and  conse- 
quently that  the  court  erred  in  giving  the 
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gen«^  cbarjre  in  Us  favor.  It  shonld  be 
stated,  however,  that,  notwithstanding  the 
complaint,  In  Its  first  clause,  ptmnies  form 
26,  It  also  charges  that  the  defendant  took 
therefrom  the  goods  sued  for.  In  this  part 
of  its  averments  It  copies  substantially  all 
of  substance  that  is  found  in  form  23,  "Tres- 
pass In  Taking  Goods."  We  consider  it  un- 
necessary to  comment  on  what  Is  said  pro 
and  con  on  this  branch  of  the  case.  One 
plea  interposed  by  defendants  avers  "that 
the  said  Joseph  S.  &nith  •  •  •  levied 
on  said  property  as  the  property  of  Jacob 
Bandman  under  an  attachment  from  the 
city  court  of  Birmingham,  authorizing  him 
to  make  said  levy;  the  said  Joseph  S.  Smith 
being  at  the  time  of  said  levy  the  sheriff  of 
Jefferson  county."  It  is  never  necessary  to 
offer  proof  of  what  is  admitted  in  the  plead- 
ings. The  seizure  of  the  goods  was  the 
sole  subject  for  whlCh  a  recovery  was  claim- 
ed,—<the  sole  alleged  trespass  of  which  proof 
was  made.  There  is  nothing  in  this  objec- 
tion. 

As  was  said  when  this  case  was  formerly 
before  us,  it  does  not  appear  to  have  been 
controverted  In  the  court  below  that  in  the 
sale  made  by  Bandman  to  Kaufman,  made, 
as  It  was,  for  cash,  the  Intention  of  the 
setter  was  to  defraud  his  creditors.  The  only 
really  controverted  question  was  whether 
Kaufman  had  knowledge  tliat  such  was  his 
intention,  or  "had  knowledge  of  suggestive 
facts  which,  if  followed  up,  would  have  led 
to  a  discovery  of  the  fraud.'*  Kaufman  tes- 
tified that  he  paid  the  full  value  for  the  goods, 
and  there  Is  no  testimony  that  the  price  he 
testified  he  paid  was  less  than  their  value. 
He  further  testified  that  he  did  not  know 
Bandman  was  insolvent,  and  had  no  knowl- 
edge that  his  Intention  in  making  the  sale 
was  to  defraud  his  creditors.  Bandman  con- 
firmed him  in  this.  In  this  state  of  the 
issue  and  of  the  testimony,  the  inquiry  of 
sufficiency  vel  non  of  the  consideration  and 
its  payment  depended  enth-ely  on  the  credit 
accorded  to  the  witnesses  Kaufman  and 
Bandman,  with  nothing  positive  to  contra- 
diet  or  weaken  its  force.  Had  Kaufman 
knowledge  of  Sandman's  fraudulent  Intent? 
There  is  no  direct  proof  of  sudi  knowledge. 
Had  he  Information  of  circumstances  which 
were  suspicious  In  their  nature,  and  suggest- 
ive of  an  Intention  not  to  apply  his  assets 
to  the  payment  of  his  debts;  and  were  those 
circumstances  sufficient  to  Justify  their  sub- 
mission to  the  Jury,  on  the  inquiry  of  con- 
structive notice,  either  that  Bandman  was 
insolvent,  or  that  his  intentlcm  was  to  with- 
hold his  assets  from  his  creditors?  This  is 
the  question  of  merit  in  this  suit,  for  on  Its 
solution  depends  the  propriety  or  impro- 
priety of  the  general  charge  given  in  favor 
of  plaintiff. 

In  Stix  V.  Keith,  85  Ala.  465,  5  South.  184, 
a  merchant,  being  indebted  at  the  time, 
sold  his  entire  stock  of  goods  for  cash, 
pocketed  the  mon^,  went  out  of  business 


leaving  his  debts  unpaid,  and  became  in- 
solvent An  attempt  was  made  by  creditors 
to  subject  the  goods  In  the  purchaser's  hands 
to  the  payment  of  their  claims,  and  the  ques- 
tion was  whether  Keith,  the  purchaser,  was 
chargeable  with  constructive  notice  of  Fmi- 
neU's  fraudulent  Intent.  He  denied  knowl- 
edge that  Fennell  was  indebted,  or  intended 
to  defraud  his  creditors.  In  that  case  Keith 
had  first  purchased  a  half  Interest  in  the 
merdiandlse,  thus  becoming  a  copartner  with 
Fennell.  Twenty  days  later  he  purtibased 
the  remaining  half  Interest  He  purchased 
only  the  goods,  and  did  not  purchase  the  bills 
receivable.  He  purchased  for  money,  which 
he  paid.  Keith  testified  that  FenneU  in- 
formed him  that  he  owed  but  little,  which 
he  could  pay  at  any  time.  He  also  testified 
tnat  Fennell  offered  to  show  him  (Keith) 
his  books,  but  he  said  he  felt  no  Interest  In 
them,  and  did  not  examine  them.  That  suit, 
like  the  present  one,  was  an  action  of  tres- 
pass by  the  purchaser  for  the  wrongful  tak- 
ing of  the  goods.  The  following  charge, 
among  many  others,  was  asked  by  defend- 
ant, refused  by  the  court  and  an  exception 
reserved:  "(18)  If  the  Jury  believe  from  the 
evidence  that,  prlw  to  and  at  the  time  of  the 
alleged  sale  and  purchase  of  the  goods,  Keith 
and  Fennell  were  partners  In  the  mercantile 
business,  that  is  a  circumstance  to  which 
they  may  look  in  determining  the  question 
as  to  whether  Keith  knew  of  Fennell's  in- 
solvency, or  by  reasonable  diligence  had  op- 
portunity to  know  it;  and  if  they  believe 
from  the  evidence  that  Keith  knew  of  Foi- 
nell's  insolvency,  or  had  opportunity  by  the 
exercise  of  due  diligence  to  know  It  at  the 
time  he  purchased  the  stock  of  goods,  they 
would  be  authorized  to  find  a  verdict  for  the 
defendant"  Commenting  on  the  rulings  of 
the  court,  after  referring  to  some  of  the 
charges  In  some  of  their  features  as  abstract 
and  misleading,  and  to  others  as  drawing 
too  broad  a  conclusion  from  their  premises, 
we  said:  "Charge  18  asked  by  defendants 
Is  of  the  latter  class.  That  charge.  If  its 
premises  were  found  by  the  Jtiry,  might 
vitiate  the  title  to  the  moiety  of  the  mer- 
chandise last  purchased.  It  could  not  in 
the  nature  of  things,  be  made  to  apply  to 
th«  first  purchase.  The  fact  that  Fenndl 
and  Keith  were  partners  from  the  19th  of 
December  to  the  9th  of  January  is  a  circum- 
stance for  the  Jury  to  consider  In  deter- 
mining whether  the  latter  had  learned  Fen- 
nell's insolvent  or  failing  condition  before 
he  made  the  second  purchase.  If  he  had, 
and  purchasing,  as  he  did,  for  money,  the 
law  would  not  uphold  such  purchase."  We 
had  previously  said:  "B\>rmlng  a  partner- 
ship with  Fennell  in  an  existing  business,  as 
Keith  by  his  first  purchase  did,  it  may  pre- 
sent a  subject  of  comment  and  criticism  that 
the  latter  should  have  felt  no  interest  in 
Its  extent  and  profitableness.  Against  this 
may  be  weighed  Fennell's  commercial  stand- 
ing, if  known  and  good,  and  Keith's  confidence 
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to  him,  If  It  existed.  There  may  also  be 
other  attendant  facts  and  circumstances,  pro 
and  con,  which  can  be  urged  before  a  Jury, 
but  on  which  It  Is  neither  our  province  nor 
wish  to  dwell.  •  •  •  This  conduct  of  Fen- 
nell,  if  correctly  testified  to  by  Keith,  was 
not  calculated  to  awaken  suspicion,  and  we 
cannot  afllrm  that  as  matter  of  law  they 
cast  on  Keith  the  duty  of  examining  the 
books;  and  hence  they  do  not .  necessarily 
raise  against  him  the  legal  Implication  that 
be  had  notice  of  the  facts,  the  discovery 
of  which  such  examination  would  have  led 
to.  Nor  is  it  shown  that  an  examination  of 
the  bodka  would  have  disclosed  the  amount 
of  Fennell's  indebtedness.  •  •  •  We  do 
not  say,  however,  that  Keith's  failure  to  ex- 
amine the  books  was  not  a  circumstance 
(;oimsel  could  comment  on,  and  the  jiury 
should  wei^,  to'  connection  with  the  other 
evidence." 

In  Lehman,  Durr  &  Co.  v.  Kelly,  68  Ala. 
192-201,  commenttog  on  the  question  we  are 
now  considering,  we  said:  A  sale  "is  fraudu- 
lent and  tooperatlve  if  totended  by  an  insol- 
vent seller  to  delay,  hinder,  or  defraud  his 
creditcH's,  and  if  that  totent  be  known  to  the 
purchaser,  or  If  he  be  In  possession  of  in- 
formation reasonably  calculated  to  stimulate 
Inquiry,  and  which,  If  followed  up,  would 
lead  to  a  discovery  of  the  seller's  fraudulent 
purpose.  The  underlying  morals  on  which 
this  sound  principle  of  law  rests  are  that  It 
is  the  legal  duty  of  every  debtor  to  keep  his 
property  open  to  the  claims  of  his  creditors, 
and  to  make  no  effort  to  secrete  it  or  to  sell 
it,  otherwise  than  for  the  honest  purpose  of 
paying  his  debts.  If  he  secrete  his  property, 
or  if  he  sell  It  with  the  totent  or  purpose  of 
delaytog,  hindering,  or  defraudtog  his  cred- 
itors, •  •  •  even  if  he  sells  tor  the  full 
value,  the  purchaser,  although  paying  full 
value,  acquires  no  valid  title  against  the  ven- 
dor's creditors  if  he  aid  him  in  consummat- 
ing the  fraud.  He  renders  sufEtcIent  aid  to 
tovalidate  his  purchase  when  he  knows  the 
seUer's  fraudulent  Intention  In  making  the 
sale,  or  has  knowledge  of  facts  and  circum- 
stances naturally  and  justly  calculated  to 
awaken  suspicion,  to  the  mind  of  a  man  of 
ordtoary  care  and  prudence,  of  the  fraudu- 
lent Intent  of  the  atHet."  In  the  case  of 
Shealy  v.  Edwards,  76  Ala.  411,  the  princi- 
ple Is  thus  stated:  "The  partldpation  of  the 
purchaser  to  the  fraud  may  be  shown  by 
proof  of  such  fact  or  facts  as  ore  sufDclent 
to  charge  him  with  notice  of  the  debtor's 
fraudulent  Intent;  and,  for  this  purpose, 
knowledge  on  his  part  of  facts  which,  how- 
ever general  in  their  nature,  are  sufficient  to 
put  him  on  inquiry,  by  reasonably  exciting 
in  his  mind  a  just  suspicion  as  to  the  hon- 
esty or  bona  fides  of  the  transaction.  Is  suffi- 
cient." In  Bush  v.  Collins,  (Kan.)  11  Pac. 
42.5,  the  court  said:  "As  McMiUan  &  Co. 
sold  their  stock  of  goods  with  the  Intent  to 
defraud  their  creditors,  if  Frease,  the  agent 
of  Collins,  had  knowledge  of  such  totent,  the 
v.l48o.no.3 — 8 


transaction,  not  being  bona  fide,  must  be 
deemed  fraudulent  as  against  the  creditors 
of  McMillan  &  Co.,  so  also,  it  Frease,  as  the 
agent  of  Collins,  did  not  have  actual  knowl- 
edge of  the  Intent  of  McMillan  &  Co.,  yet  If 
his  situation  was  such  that,  as  a  reasonably 
prudent  man,  he  could  and  would  have 
known  of  the  fraudulent  intent,  the  transac- 
tion must  also  be  deemed  fraudulent  A  ven- 
dee cannot  blind  his  eyes  to  facts  which  sur- 
round him,  and  protect  himself  by  clalmtog 
that  he  had  no  actual  knowledge  of  his  ven- 
dor's fraudulent  intent  A  knowledge  of 
facts  sufficient  to  put  one  on  toqulry  Is 
equivalent  to  actual  knowledge  of  the  ulti- 
mate fact"  The  facts  of  the  case  Just  quot- 
ed from  may  be  consulted  with  profit  In 
Wallls  V.  Adoue,  (Tex.  Sup.)  13  S.  W.  63,  the 
principle  Is  thus  announced:  "A  mortgage 
given  by  an  insolvent  debtor  for  $5,500, 
$4,500  of  which  represent  past  todebtedness, 
and  $1,000  money  advanced  on  the  execution 
of  the  mortgage,  is  fraudulent  as  to  other 
creditors,  where  the  mortgagee  knew  at  the 
time  that  the  debtor  was  Insolvent"  In 
Carter  v.  Coleman,  84  Ala.  256,  4  South.  151, 
and  to  Beachman  v.  Koch,  92  Ala.  452,  8 
South.  707,  the  transactions  were  upheld  be- 
cause the  purchase  money  paid  was  actually 
applied  to  the  debts  of  the  seller.  This,  it 
was  held,  repelled  all  imputation  of  fraud 
which  could  have  attached  to  the  transaction 
by  reason  that  a  failing  debtor  disposed  of 
bis  effects  for  mon^.  Loeb  v.  Slosh,  6.5 
Ala.  526;  Hodges  v.  Coleman,  76  Ala.  103; 
Rankin  v.  Vandlver,  78  Ala.  562;  Pritchett 
V.  Pollock,  82  Ala.  169,  2  South.  735;  Knowles 
V.  Street,  87  Ala.  357,  6  South.  273;  Mc- 
DoweU  V.  Steele,  87  Ala.  493,  6  South.  288; 
Lehman,  Durr  &  Co.  v.  Greenhut,  88  Ala. 
478,  7  South.  299;  Stephens  v.  Regensteln, 
89  Ala.  561,  8  South.  68. 

When  this  case  was  formerly  before  us  (10 
South.  229)  we  said:  "The  Insolvency  of 
Bandman,  from  whom  plaintiff  purchased  the 
goods,  was  not  controverted.  One  of  the 
main  Inquiries  In  the  case  was  as  to  Kauf- 
man's knowledge,  either  of  his  vendor's  to- 
solvency,  or  of  facts  which  amounted  to  con- 
structive notice  of  It  As  pertinent  to  this 
Inquiry  it  was  shown  that  Kaufman,  in  mak- 
ing an  Inventory  of  the  stock  with  a  view  of 
Its  purchase,  used  invoices  of  certain  of  the 
goods  which  had  been  made  out  by  the  per- 
sons from  whom  Bandman  had  bought  them, 
and  that  these  bills  showed  that  the  goods 
had  been  bought  on  credit.  It  was  not  made 
to  appear  what  dates  the  bills  bore,  nor  the 
time  of  credit  in  any  tostance,  nor,  todeed. 
that  either  of  these  facts  was  shown  by 
them.  For  aught  that  does  appear,  these 
bills  may  have  antedated  the  longest  term  of 
credit  known  in  the  particular  line  of  busi- 
ness. Moreover,  there  Is  no  evidence  that 
the  bills  Indicated  that  the  amounts  they 
represented  had  not  been  paid.  All,  In  fact, 
which  It  can  be  affirmed  that  they  tended  to 
show,  was  that  Bandman,  at  some  time  to 
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the  past,  had  bought  some  of  the  goods 
found  in  the  stock  on  time.  We  are  far 
from  believing  that  this  fact  was  sufElcient 
to  raise  up  in  the  mind  of  Kaufman  sus- 
picion of  Bondman's  solvency,  sufficient  to 
put  upon  him  the  onus  of  Inquiry  on  that 
subject,  and  to  charge  him  with  a  knowledge 
of  all  the  facts  which  such  inquiry,  diligently 
prosecuted,  would  have  disclosed.  On  the 
contrary,  we  apprehend  that  the  naked  fact 
of  Bandman's  having  been  able  to  purchase 
goods  on  a  credit— and  that  is  all  we  have 
here— would  rather  tend  to  prevent  and  al- 
lay suspicion  of  his  solvency  than  other- 
wise." The  testimony  In  this  case  is  differ- 
ent from  that  shown  on  the  former  appeal. 
Sandman  was  examined  as  a  witness,  and 
testified  "that  he  was  insolvent  at  the  time 
he  made  the  sale  to  Kaufman,  and  that 
among  his  other  creditors  were  Moore,  Bree- 
maker  &  Co.;  that  he  used  the  money  re- 
ceived from  Kaufman  to  pay  his  confidential 
creditors,  among  whom  were  Mr.  Fles  and 
Mr.  Hochstader,  but  that  he  did  not  then, 
and  has  not  since,  paid  any  of  his  general 
creditors  to  whom  he  was  indebted  for  the 
stock  of  goods  he  sold  to  Kaufman;  •  •  • 
that  he  and  Kaufman  made  an  inventory  of 
the  stock  before  the  sale  was  consummated, 
and  that  in  making  the  Inventory  they  both 
referred  to  the  bill  book  kept  by  Bandman  to 
ascertain  the  cost  price  of  the  goods,  when 
the  mark  on  the  goods  did  not  show  it;  that 
this  book  had  pasted  in  it  all  the  Itemized 
Mils  of  the  goods  purchased  by  Bandman 
whUe  engaged  in  business,  and  that  these 
blUs  showed  from  whom  the  goods  had  been 
purchased,  described  the  goods,  gave  the 
price  by  Items,  showed  on  what  time  the 
goods  were -sold,  and  when  the  bills  became 
due,  and  when  the  goods  were  sold.  The 
witness  further  stated  that  at  the  time  of 
said  sale  he  was  indebted  to  his  creditors  for 
some  of  the  goods  he  had  in  his  store,  but 
none  of  said  bills  were  past  due  on  the  day 
the  sale  was  made,  but  most  of  them  became 
due  afterwards;  that  the  bills  for  said  goods 
were  pasted  in  the  bill  book  examined  by 
Kaufman  when  he  made  the  inventory." 
Unlike  the  testimony  on  the  former  trial, 
that  part  which  we  have  copied  states  that 
the  bills  showing  the  purchase  of  the  goods 
were  shown  to  and  inspected  by  Kaufman 
pending  the  purchase,  and  those  bills  showed 
that  the  debt  or  debts  Incurred  in  the  pur- 
chase had  not  become  due.  There  is  no  pre- 
sumption that  debts  are  paid  or  discharged 
before  their  maturity.  We  hold  that  the  tes- 
timony In  this  case  was  such  that  its  sufil- 
clency  ought  to  have  been  submitted  to  the 
Jury  on  the  inquiry  whether  Kaufman,  when 
he  made  the  purchase,  had  notice  of  a  sug- 
gestive fact  or  facts  creating  suspicion  of  the 
insolvency  or  fraudulent  intent  of  Bandman, 
which,  if  followed  up,  would  have  led  to 
knowledge  that  he  was  insolvent,  or  Intend- 
ed to  defraud  his  creditors.  The  circuit  court 
erred  in  giving  the  general  charge  at  the  re- 


quest of  plaintUCt  and  in  refusing  to  give 
charge  9  asked  by  defendants.  Beversed  and 
remanded. 


aoo  Ala.  m) 
LOUISVILLBl  &  N.  B.  CO.  v.  JONES. 
(Sapreme  Court  of  Alabama.     Nov.  30,  1893.) 

Ci^KISBS  OF  Gk>OD8 — CONNBCTISO  CaBBIXSS — Ik- 
JUHIK8  TO  GtoODS — PRESUMPTIONS. 

Where  goods  are  delivered  to  a  carrier 
for  transportation  to  a  point  beyond  its  own 
line  under  a  throagh  bill  of  lading,  which  stip- 
ulates against  liability  for  injnry  beyond  its 
own  line,  and  the  goods  are  in  a  damaged  condi- 
tion when  delivered  by  the  connecting  carrier 
to  the  consignee,  the  presumption  is  tluit  the 
receiving  carrier  delivered  them  to  the  connect- 
ing carrier  in  good  condition,  and  the  presump- 
tion must  be  overcome  before  ttie  consignor  can 
recover  for  such  damage  from  the  receiving  car- 
rier. 

Appeal  from  circuit  court,  Jefferson  county; 
James  J.  Banks,  Judge. 

Action  by  Thomas  Jones  against  the  Louis- 
ville &  Nashville  Railroad  Company  for  dam- 
ages for  a  breach  of  duty,  growing  out  of  a 
contract  entered  into  by  plaintiff  and  de- 
fendant, as  a  common  carrier.  There  was 
Judgment  for  plaintifT,  and  defendant  ap- 
peals.   Beverfied  and  rendered. 

■The  breach  of  duty  complained  of  was  for 
the  breaking  of  a  stove,  which  the  defendant 
railroad,  as  common  carrier,  had  con- 
tracted to  carry  to  a  point  of  destination  be- 
yond its  line,  a  station  on  the  Georgia  Pa- 
cific Bailroad,  the  connecting  line.  The  de- 
fendant pleaded  the  general  Issue  and  a  spe- 
cial plea,  setting  up  that  its  liability  ceased, 
under  its  contract  with  the  plaintiff,  when 
it  had  delivered  safely  the  stove  to  the  con- 
necting carrier,  and  that  it  had  so  delivered 
the  stove.  Issue  was  joined  on  these  pleas. 
The  other  facts  are  sufficiently  stated  in  the 
opinion.  The  cause  was  tried  without  the 
intervention  of  a  Jiuy,  and  upon  the  hearing 
of  the  evidence  the  court  rendered  Judgment 
for  the  plaintiff. 

Hewitt,  Walker  &  Porter,  for  appeUant. 
W.  K.  Terry,  for  appellee. 

McOLBLLAN,  J.  Where  goods  are  deliv- 
ered to  a  common  carrier  for  transportation 
to  a  point  beyond  its  own  line,  under  a 
through  bin  of  lading,  which,  however,  con- 
tains a  stipulation  exempting  the  receiving 
carrier  from  liability  for  loss  or  damage  oc- 
curring beyond  its  own  terminal,  and  the 
goods  are  not  delivered  to  the  consignee  at 
all,  the  presumption  of  law  Is  that  they  were 
lost  by  the  receiving  carrier,  and  he  will  be 
liable,  unless  he  can  show  ttiaX  the  consign- 
ment was  safely  delivered  to  the  connect- 
ing carrier.  The  burden  is  on  him,  in  such 
case;  and  plaintiff,  having  shown  nonde- 
livery by  the  discharging  carrier,  is  entitled 
to  recover  without  more.  Railway  Co.  v. 
Hughart,  90  Ala.  36,  8  South.  62,  and  cases 
dted.  On  the  other  hand,  where,  upon  such 
shipment  and  bill  of  lading,  the  goods  baTe 
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bem  dellTered  by  the  eonnectinir  <^  tixud  car- 
rier to  the  consignee,  or  hare  been  carried 
to  the  place  of  consignment  for  delivery,  and 
are  then  In  a  damaged  condition,  the  pre- 
Rimptlon  of  law  is  that  they  were  delivered 
by  the  receiving  to  the  connecting  carrier 
In  good  condition,  and  that  the  damage  oc- 
curred while  they  were  in  the  possession  of 
the  delivering  carrier;  and  therefore,  in  an 
action  against  the  receiving  carrier  for  dam- 
ages occasioned,  not  by  the  loss,  destmction, 
or  nondelivery  of  the  property,  bnt  by  the 
injuries  inflicted  npon  It  at  some  time  before 
dcdlvoy  to  the  consign^,  the  presumption 
of  safe  delivery  by  the  first  to  the  second 
carrier  must  be  overcome  by  evidence  that 
the  damage  occorred  before  the  shipment 
passed  ont  of  lae  possession  of  the  first  car- 
rier. The  burden,  In  this  latter  case,  is  npon 
the  plaintiff,  and  unless  he  discharges  It  he 
falls  to  make  out  his  cause  of  action,  and 
must  be  cast  The  presumption  of  law  being 
that  the  delivering  carrier  has  damaged  the 
property,  in  an  action  by  the  owner  against 
htm,  the  plaintiff  need  only  prove  the  ship- 
ment in  good  condition,  and  the  delivery  In 
damaged  condition.  Railway  C3o.  t.  Culver, 
75  AJa.  687;  Cooper  v.  Railway  Co.,  92  Ala. 
329,  9  Sooth.  1G9. 

The  present  action  Is  by  the  consignor 
a^lnst  the  receiving  carrier,  the  goods  be- 
ing destined  to  a  point  on  the  line  of  a  con- 
necting carrier.  There  was  a  through  bill 
of  lading,  bnt  it  stipulated  for  the  nonliabil- 
ity of  the  defendant  for  loss,  destruction,  or 
injury  occurring  beyond  its  own  line.  The 
evidence  showed,  without  conflict,  that  the 
goods  were  delivered  to  the  consignee  by  the 
connecting  carrier,  bnt  in  a  damaged  condi- 
tion, and  a  recovery  of  damages  for  injuries, 
and  not  for  nondelivery,  is  sought  There 
was  no  evidence  that  the  damage  to  the  prop- 
erty occurred  on  defendant's  line,  or  before 
delivery  to  the  connecting  line.  The  case 
was,  therefore,  not  made  out;  and  the  dr- 
coit  Judge,  the  trial  being  without  Jury, 
should  have  rendered  Judgment  for  the  de- 
fendant The  Judgment  for  plaintiff  is  re- 
versed, and  a  Judgment  for  the  defendant 
will  be  here  entered.  Reversed  and  render- 
ed. 


OMAIa.**) 

JONB3S  et  al.  v.  STATE,  to  Use  of  TOWN- 
SHIP 16  IN  WALKER  COUNTY. 

(Sapreme  Court  of  Alabama.     Nov.  30,  1893.) 

VsxiKta  AMD  FuBCHAsaa  —  Aotiom  roa  Paica  — r 
SBraNaBs. 

1.  In  an  action  for  the  price  of  land,  a 
plea  that  the  purchaser  was  not  put  in  posaes- 
aion,  aad  that  he  cannot  recover  nor  can  plain- 
tiff pat  him  in  possession,  is  demnrrable,  the 
facts  alleged  not  showing  that  posBeBsion  was 
to  pa&s  before  payment  of  the  notes. 

2.  In  an  action  for  the  price  of  land,  a  plea 
that  plaintiff  liad  no  title  at  the  time  of  sale,  or 
since,  or  at  time  of  trial,  is  bad  as  not  averring 
plaintiff's  failure  to  convey,  or  that  defendant 


Is  out  of  poasesslon  because  of  plalntifrs  lack 
of  title. 

3.  A  plea  that  the  vendee  has  not  received 
any  conveyance  from  the  vendor  Is  bad  as  not 
stating  the  terms  of  the  promise  to  convey. 

4.  A  plea  that  at  the  time  of  the  sale  the 
land  was  m  adverse  possession  of  third  persons, 
under  claim  of  title,  is  bad,  since  non  constat 
but  plaintiff  will  recover  the  land  and  transmit 
possession,  within  the  terms  of  sale. 

6.  Where  the  record  shows  "a  jury  of  good 
and  lawful  men,"  ^per  organisation  is  pr^ 
sumed,  no  point  bemg  made  or  exception  re- 
served below. 

Appeal  from  drcnit  court.  Walker  county:^ 
James  1.  Banks,  Judge. 

Action  by  the  state  of  Alabama,  for  use  of 
township  16,  range  6,  In  Walker  county, 
against  W.  J.  Jones  and  others,  on  promis- 
sory notes.  Judgment  for  plaintiff.  Defend- 
ants appeaL    Affirmed. 

The  assignments  of  error  In  this  cause  pre- 
sent the  rulings  of  the  drcnit  court  upon  the 
pleadings.  The  defendants  interposed  the 
following  pleas:  "(1)  Come  the  defendants, 
and,  for  answer  to  the  oomiriaint  exhibited 
agaliut  them  in  this  cause,  say  that  they 
deny  each  and  every  allegation  in  said  com- 
plaint" "(3)  For  further  answer  to  said 
complaint  defendants  say  that  the  notes  sued 
on  in  this  action  were  given  for  land  sold  by 
plaintiff  to  defendant  W.  J.  Jones,  of  which 
others,  to  wit,  F.  P.  Jones  and  J.  I.  Laird, 
were  in  the  adverse  possession  at  the  time  of 
the  making  of  said  notes,  and  said  W.  J. 
Jones,  nor  any  one  of  defendants,  has  ever 
been  placed  in  possession  of  said  land  by 
plaintiff,  or  otherwise.  (4)  For  further  an- 
swer to  said  complaint  defendants  say  that 
the  notes  sued  on  in  this  action  were  given 
for  lands  sold  by  the  i^alntlff  to  defendant 
W.  J.  Jones,  of  which  plalntifl  has  failed  and 
refused  to  put  him,  or  any  one  of  defendants, 
in  possession,  said  notes  having  been  made 
by  defendants  while  anothw  or  others  were 
In  possession  of  said  lands,  asserting  an  ad- 
verse claim  or  title  thereto.  (6)  For  further 
answer  to  said  complaint  defendants  say 
that  the  notes,  th.e  foundation  of  this  suit, 
were  made  or  given  for  lands  purchased  by 
defendant  W.  J.  Jones  from  plaintiff,  of 
which  he  has  never  been  In  possession,  and 
of  which  he  has  failed  and  refused  to  ob- 
tain further  possession.  (6)  For  further  an- 
swer to  said  complaint  defendants  say  that 
the  notes,  the  foundation  of  this  action,  were 
given  by  defendants  for  lands  purchased  by 
defendant  W.  J.  Jones  from  plaintiff,  the 
title  to  which  was  then,  and  has  ever  since 
been,  and  now  Is,  In  another  than  plaintiff." 
The  second  plea  of  this  series  was  with- 
drawn. Snbseqnently  the  defendants  Inter- 
posed the  following  amended  pleas:  "(1) 
Come  the  defendants,  and,  for  answer  to  the 
complaint  exhibited  and  filed  against  them  In 
this  cause,  say  that  they  deny  each  and 
every  material  allegation  In  said  comi^lnt 
(2)  For  further  answer  to  said  complaint  de- 
fendants say  that  the  notes  sued  on  in  this 
action  were  given  for  land  sold  by  the  trua- 
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tees  of  Tp.  16,  R.  6  west,  or  by  plaintiff  to 
defendant  W.  J.  Jones,  of  which  others,  to 
wit,  P.  P.  Jones  and  J.  I.  Laird,  were  in  the 
adverse  possession  at  the  time  of  the  mak- 
ing of  said  notes,  and  have  ever  since  been 
and  now  are  In  possession  of  said  land, 
claiming  to  be  the  rightfnl  owners  thereof; 
and  th.at  the  said  W.  J.  Jones,  nor  any  one 
of  the  defendants,  has  ever  been  placed  In 
possession  of,  or  has  had  possession  of,  said 
land,  through  or  by  plaintiff  or  otherwise,  and 
plaintiff  has  not  executed  to  defendant  W.  J. 
Jones,  or  any  of  the  defendants,  a  deed  of 
'  conveyance  to  said  land  or  any  part  thereof. 

(3)  For  further  answer  to  said  complaint  de- 
fendants say  that  the  notes  sued  on  in  this 
action  were  given  for  lands  sold  by  the  trus- 
tees of  Tp.  16,  B.  6  west,  to  the  defendant  W. 
J.  Jones,  of  which  lands  plaintiff  and  said 
trustees  have  failed  and  are  unable  to  put 
him,  or  any  one  of  defendants.  In  possession, 
said  notes  having  been  executed  or  made  by 
defendants  while  anoth»  or  others  were  in 
the  actual  adverse  possession  of  said  lands, 
and  have  ever  since  continued  in  such  pos- 
session; and  that  plaintiff  has  not  executed 
to  defendant  W.  J.  Jones,  or  any  of  defend- 
ants, any  sort  of  conveyance  to  said  lands. 

(4)  For  further  answer  to  said  complaint  de- 
fendants say  that  the  notes,  the  foundation 
of  this  suit,  were  made  or  given  for  lands 
purchased  by  defendant  W.  J.  Jones  from 
the  trustees  of  township  16,  R.  6  west,  of 
which  he  has  never  been  in  possession,  and  of 
which  he  has  been  and  is  imable  to  obtain 
possession,  by  reason  of  the  adverse  posses- 
sion and  claims  of  a  stranger  to  this  suit.  (5) 
For  further  answer  to  the  said  complaint  the 
defendants  say  that  the  notes*  the  founda- 
tion of  this  suit,  were  given  by  defendants 
t<a  lands  purchased  by  defendant,  W.  J. 
Jones,  ft'om  the  trustees  of  Tp.  16,  R.  6  west, 
tb.e  title  to  which  was  then,  and  has  ever 
since  been,  and  now  Is,  in  another  than  said 
trustees  or  plaintiff."  To  these  pleas  the 
plaintiff  demurred  as  follows:  "To  the  3d, 
4th,  and  5th  original  pleas  and  4th  amended 
plea:  (1)  Said  pleas  fail  to  show  that  de- 
fendants are  entitled  to  the  possession  of 
said  lands;  (2)  said  pleas  fall  to  show  any 
duty  on  the  part  of  plaintiff  to  put  defend- 
ants in  possession  of  said  lands;  (3)  said 
pleas  fall  to  show  that  aU  the  purchase 
money,  with  interest,  has  been  paid;  (4)  said 
pleas  fall  to  show  that  all  the  purchase 
money  for  said  lands  has  been  paid,  or  a  suf- 
flcicnt  excuse  why  it  has  not  been  paid.  To 
tlie  6th  original  plea  and  5th  amended  plea: 
(1)  Said  plea  fails  to  show  that  the  title  to 
said  land  was  warranted;  (2)  said  plea  fails 
to  state  the  vendor  claimed  to  have  title  to 
said  land;  (d)  said  plea  fails  to  show  that  all 
the  purchase  money  for  said  lands  has  been 
paid;  (4)  said  plea  fails  to  show  why  the 
contract  of  purchase  is  not  binding  between 
the  parties  thereto;  (5)  said  plea  falls  to 
show  any  sufficient  reason  for  allowing  a 
rescission  of  said  contract  for  sale  of  said 


lands;  (6)  said  plea  falls  to  show  in  whom 
the  title  to  said  land  was  at  the  time  of  said 
sale,  and  now  Is.  To  the  2d  and  3d  amended 
pleas:  (1)  Because  they  are  duplications;  (2| 
said  pleas  fall  to  allege  any  reason  why  the 
defendants  should  be  allowed  to  rescind  the 
contract  of  purchase;  (3)  said  pleas  fall  to 
allege  any  warranty  of  possession  or  tlQe  at 
the  time  said  contract  for  the  sale  was  made; 
(4)  said  pleas  fall  to  state  what  the  con- 
tract of  sale  was;  (5)  said  pleas  fall  to  show 
that  defendants  are  entiUed  to  the  posses- 
sion of  said  land,  or  a  title  thereto.  To  the 
3d,  4th,  5th,  and  6th  original  pleas  and  the 
2d,  3d,  4th,  and  5tli  amended  pleas:  (1)  Be- 
cause they  fall  to  allege  what  the  contract 
of  sale  for  said  lands  was;  (2)  because  they 
fail  to  show  an;  obligation  on  the  part  of 
the  state,  or  any  one  else,  to  do  the  matters 
and  things  therein  alleged;  (3)  because  they 
fall  to  show  any  branch  of  the  contract  of 
sole  on  the  part  of  the  plaintiff;  (4)  because 
they  offer  no  excuse  on  the  part  of  defendant 
for  their  failure  to  pay  said  notes;  (5)  be- 
cause the  said  notes  were  given  for  the  pur- 
chase of  school  lands,  and  no  reason  is  given 
why  the  said  sale  is  invalid;  (6)  no  facts  are 
alleged  in  said  pleas,  showing  the  invalidity 
of  the  sale  of  said  lands  as  between  the  par^ 
ties  thereto."  These  demurrers  were  sus- 
tained by  the  court;  and,  upon  Issue  being 
Joined  on  pleas  No.  1  of  the  original  and 
amended  pleas,  there  was  a  verdict  for  the 
plaintiff,  and  Judgment  thereon. 

McGulre  &  Collier  and  Appling  &  Lamar, 
for  appellants.  Coleman  &  Sowell,  for  the 
State. 

McCLELLAN,  J.  This  action  is  prosecuted 
by  the  state,  to  the  use  of  township  16,  range 
6,  In  Walker  county,  against  W.  J.,  R.  L., 
and  A.  J.  Jones,  upon  certain  notes  executed 
by  the  defendants,  payable  to  the  ^alntifl 
for  the  use  of  said  township.  Ibe  case  went 
to  the  Jury  on  the  general  issue,  and  there 
was  verdict  and  judgment  for  plaintiff.  The 
main  questions  presented  by  this  record  ap- 
pear, however,  to  have  relatlcm  to  the  suffi- 
ciency of  several  special  pleas  which  were 
held  bad  on  plaintiff's  demurrer.  In  consid- 
ering this  action  of  the  trial  court  we  are  to 
keep  in  mind  two  familiar  general  principles 
especially  applicable  to  pleas,  and  which 
have  a  field  of  operation  in  this  case.  One 
of  these  Is  that  each  plea  must  state  facts 
that  the  court  may  be  able  to  say,  from 
reading  It  In  connection  with  the  complaint, 
"that  it  Is  an  answer  to  the  action,  and  that 
the  plaintiff  may  understandingly  reply  to 
it,"  (Hardy  v.  Bank,  15  Ala.  722;)  and  the 
other,  which  indeed  results  from  that  Just 
stated,  is  tliat  a  particular  idea  cannot  be  aid- 
ed by  reference  to  anoth^'  ae  other  pleas, 
unless  such  other  pleas  are  made  a  port  of 
It  by  express  reference.  "One  plea  cannot  be 
taken  advantage  of,  except  when  they  are 
connected  by  a  reference,  to  help  or  vitiate 
another,  for  every  plea  must  stand  or  fall 


Digitized  by 


Google 


La.) 


STATE  V.  VOOEHIES. 


117 


by  Itself."  Pope  y.  Welsh's  Adm'r,  18  Ala. 
631;  Clements  y.  Cribbs,  19  Ala.  241;  Wright 
T.  Lindsay.  20  Ala.  42& 

Certain  of  these  special  pleas  allege  that 
the  notes  sued  on  were  glyen  for  the  pur- 
chase money  of  land  sold  by  the  plaintiff  to 
one  of  the  defendants;  that  the  purchaser 
was  not  put,  and  has  never  been,  in  posses- 
sion; and  that  he  is  imable  to  recover  poo- 
sesslon,  and  the  plaintiff  is  unable  to  put  him 
In  possession.  So  far  as  these  arerm«its  of 
inability  of  the  purchaser  to  take,  and  of 
plaintiff  to  put  blm  in,  possession  are  con- 
cerned, the  plea  is  not  a  statement  of  facts, 
but  of  the  pleader's  conclusions  of  law,  and 
these  conduslons  are  not  confessed  by  the 
demurrer.  The  facts  averred  in  this  connec- 
tion are  not  sufficient  to  constitute  a  defense 
to  the  action,  for  It  does  not  appear  but  that, 
by  the  terms  of  the  sale,  possession  was  not 
to  pass  until  after  the  payment  of  the  pur- 
chase money  evidenced  by  the  notes  sued  on. 
Matthews  v.  Evans,  9  Ala.  643.  Others  of 
the  pleas  assert  that  plaintiff  had  no  title  to 
the  land,  for  the  purchase  money  of  which 
the  notes  were  given,  at  the  time  of  the  sale 
or  since^  or  at  the  time  of  the  trial.  Tlieee 
pleas  do  not  aver  that  the  plaintiff  has  not 
executed  a  conveyance  to  the  porcbaser,  or 
that,  whether  a  deed  has  been  made  or  not, 
the  purchaser  is  not  in  possession  of  the  land. 
And  in  these  reH>ectB  the  pleas  under  consid- 
eration cannot  derive  any  aid  from  other 
pleas  which  negative  the  purchaser's  posses- 
sion, nor  from  yet  others,  which  negative  a 
conveyance  to  him  by  the  plaintiff.  Tested 
within  their  own  avn'ments,  as  they  must  be 
on  the  principle  announced  above,  they  are 
bad  on  two  grounds:  First,  for  tmgbX  that 
is  alleged,  the  purchaser  has  received  a  con- 
veyance to  the  land;  and  this,  though  the 
plaintiff  may  have  been  without  title,  and 
in  that  case  the  want  of  title  in  plaintiff 
would  be  no  defense  to  this  action,— Cullum 
V.  Bank,  4  Ala.  21;  Starke  v.  Hill,  6  Ala.  786; 
Patton  V.  England,  15  Ala.  69;  Kelly's  Heirs 
V.  Allen,  34  Ala.  663;  and,  in  the  second 
idace.  It  was  essential  to  the  purchaser's 
right  to  defMid  this  action  because  of  the 
plaintiff's  want  of  title  that  he  should  Iiave 
been  out  of  possession,  and  tbds  these  pleas 
fail  to  aver,— Larliln  v.  Bonk,  9  Port  (Ala.) 
434;  Clemens  v.  Loggins,  1  Ala.  622;  Kelly's 
Heh-8  V.  Allen,  34  Ala.  663. 

The  defendants  further  pleaded  that  the 
purchaser  of  the  land  had  not  received  any 
conveyance  from  the  vendor.  Hie  Insuffi- 
ciency of  this  fact,  standing  alone,  as  It  does 
In  the  pleas  ffied  here,  to  constitate  a  defense 
to  the  action,  was  adjudged  by  this  ooort  m 
the  striklni^  similar  case  of  Hardy  v.  Bank, 
15  Ala.  722;  and  we  cannot  do  better  IMn 
to  rest  our  concurrence  in  the  trial  court's 
judgment  on  the  demurrers  to  these  pleas 
upon  that  case,  and  the  reason  given  for  the 
conclusion  there  reached. 

Several  of  the  special  pleas  rely  upon  the 
fiict,  as  averred  In  them,  that  at  the  time  of 


the  sale  the  land  was  in  the  adverse  posses- 
sion of  third  parties,  who  hdd  It  under  a 
dalm  of  title,  as  a  defense  to  the  action,  on 
the  theories  that  in  consequence  of  such  out- 
standing adverse  possession  the  sale  and  the 
notes  were  absolutely  void,  and  that,  wheth- 
er so  void  or  not,  the  fact  pleaded  involved  a 
failure  or  want  of  consideration  to  support 
defendant's  promises  to  pay  for  the  land. 
There  is  no  merit  in  either  position.  The  sale 
was  void  only  as  against  the  adverse  hold- 
ers; as  between  the  vendor  and  vfflidee  It 
was  a  perfectly  valid  one;  and  the  outstand- 
ing possession  did  not  Involve^  or  the  fiict 
of  it  demonstrate^  a  want  or  failure  of  con- 
sideration, for  non  constat  but  that  the  plain- 
tiff wUl  recover  the  land  from  those  In  pos- 
session, and  transmit  the  possession  thus  ac- 
quired to  the  purchaser,  ivlthin  the  terms  of 
the  contract  of  sal&  Harvey  v.  Carlisle,  tZ 
Ala.  637;  Abemathy  v.  Boazman,  24  Ala. 
189;  Tarborougb's  Adm'r  v.  Avant,  66  Ala. 
526;  Branson  v.  Morgan,  86  Ala.  318,  5 
South.  495;  Davis  v.  Cuiry,  85  Ala.  133,  4 
South.  734. 

In  respect  of  the  question  sought  to  be 
made  by  an  assignment  of  error  and  in  ar- 
gument upon  the  OTganization  of  the  Jury, 
it  will  suffice  to  say  that  the  point  was  not 
raised  on  the  trial,  or  before  entering  upon 
the  trial,  and  of  course  no  exception  was  re- 
served. Hawk  V.  State,  84  Ala.  6,  4  South. 
283.  It  was  not  necessary  for  the  Judgment 
entry  to  affirm  that  the  Jury  was  duly  or- 
ganized. The  organization  is  shown  by  other 
parts  of  the  record,  and  it  is  to  be  presumed 
that  "a  Jury  of  good  and  lawful  men"  is  a 
properly  organized  Jury.  The  rulings  of  the 
drcuit  court  on  the  demurrers  to  the  special 
pleas  are  free  trom  errmr,  and  its  Judgment 
is  affirmed. 


(«  La.  Ann.  1218) 

STATE  ex  rel.  JONES  v.  VOORHIES,  Judge. 

(No.  367.) 

(Supreme  Court  of  Louisiana.    Get  8, 1893.) 

HiLNDAinw— Coi(PBi.ui(a  Junes  to  Sion  Bux  or 

BXCBFTIOITB. 

The  trial  judKe  will  not  be  ordered  to 
sign  a  bill  of  exception  which  states  that  wit- 
nesses for  the  defense  had  testified  exonerating 
the  accused,  the  judge  having  averred  in  his 
return  that  the  statement  does  not  comport 
with  the  facts  proven  at  the  trial,  and  that  Ite 
is  willing  to  sign  a  proper  bill  of  exception. 
(Syllabus  by  the  Conrt.) 

Original  application  In  the  name  of  the 
state  at  the  relation  of  James  Henry  Jones 
for  mandamus  to  Felix  Voorbies,  Judge  of 
the  nineteenth  Judicial  district  court  De- 
nied. 

Todd  &  Todd,  for  plaintiff. 

PARLANGE,  J.  This  is  a  mandamus  pro- 
ceeding, by  which  relator  seela  to  compel 
the  Judge  of  the  nineteenth  Judicial  district 
court  to  sign  a  bill  of  exception  which  relat- 
or, through  his  counsel,  reserved  to  the  re- 
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fusal  of  the  aistrict  Judge  to  glre  cert&In 
charges  to  the  Jury  which  tried  relator  for 
murder.  Sentence  of  death  has  been  passed 
on  relator,  and  his  appeal  from  the  same  Is 
on  file  in  this  court  The  respondent  Judge 
admits  In  his  return  to  the  writ  that  he  re- 
fused to  sign  the  bill  of  exception.  But  he 
states  "that  he  was,  and  Is  still,  willing  to 
sign  said  bill,  and  has  so  stated  to  counsel 
for  the  accused,  provided  the  wording  of  the 
seven  first  lines  thereof  be  so  amended  as  not 
to  force  him  to  admit  f&cts  upon  which  he 
disagreed  with"  relator's  counseL  The  word- 
ing objected  to  by  the  respondent  Judge  is  as 
follows:  "Be  it  remembered  that  on  the  trial 
of  this  case,  after  certain  evidence  on  the 
part  of  the  state.  Implicating  the  accused, 
who  was  present  at  the  homicide.  In  the 
killing,  had  been  adduced,  and  after  wit- 
nesses for  the  defense  had  testified  exonerat- 
ing the  defendant  from  any  complicity  in  the 
affair,  the  following  charges  were  asked  for," 
etc  The  district  Judge  objects  particularly 
to  the  words,  "and  after  witnesses  for  the 
defense  had  testified  exonerating  the  ac- 
cused from  any  complicity  in  the  affair." 
He  avers  that  he  cannot  sign  a  bill  contain- 
ing such  a  statement,  for  reasons  which  he 
sets  out  at  length,  but  mainly  because  the 
statement  "does  not  comport  with  the  facts 
proven  on  the  trial,"  and  because  "counsel 
cannot  ask  the  Judge  to  admit  that  the  evi- 
dence adduced  on  the  trial  exonerated  the 
accused."  We  do  not  understand,  as  coun- 
sel for  relator  express  apprehension  in  their 
brief,  that  the  respondent  Judge  denies  that 
there  was  any  contention  whatever  as  to 
the  guilt  or  innocence  of  relator.  We  un- 
derstand that  the  district  Judge  objects  to 
signing  a  blU  of  exception  which  states  not 
that  there  was  testimony  tending  to  exoner- 
ate, but  exonerating,  him.  We  feel  assured 
that  the  district  Judge  wUI  state  that  there 
was  a  contention.  It  is  clear  that  it  is  the 
duty  of  the  district  Judge  to  sign  a  bill  of  ex- 
ception which  will  show  his  refusal  of  the 
charges.  This  refusal  he  admits.  We  do  not 
understand  him  as  refusing  to  sign  a  blU  of 
exception  showing  the  refusal,  but,  on  the 
contrary,  as  averring  his  readiness  to  sign  tUe 
bill  of  exception  brought  up  in  this  case, 
provided  the  words  to  which  he  objects  are 
first  stricken  out.  We  have  been  referred  by 
the  counsel  for  relator  to  the  decisions  of  this 
comrt  reported  in  State  v.  Tucker,  38  La. 
Ann.  536,  789,  and  to  other  cases.  The  de- 
cisions quoted  are  correct,  but  they  do  not 
apply  to  the  instant  case.  That  a  defendant 
In  a  criminal  case.  In  order  to  preserve  a 
point  of  law,  and  to  enable  this  court  to  pass 
upon  the  applicability  of  the  point  of  law, 
may  state  the  contention  in  his  bill  of  excep- 
tion, and  that  he  may  state  the  contention 
in  the  manner  shown  by  the  authorities  quot- 
ed. Is  a  perfectly  correct  proposition.  But  it 
is  not  the  proposition  involved  in  this  case. 
This  court  is  now  asked  to  compel  the  trial 
Judge  to  sign  a  bill  of  exception  which  states 


the  force  and  effect  of  testimony  heard  by 
the  Jury,  and  to  require  him  to  certify  that 
certain  witnesses  on  behalf  of  relator  "testi- 
fied exonerating  him  from  any  complicity  in 
the  affair."  Probably  the  counsel  for  relat- 
or did  not  intend  to  make  the  statement  as 
broad  as  it  appears  on  the  face  of  the  bill  of 
exception;  but  the  bill  must  speak  for  Itself. 
Relator  prays  that  the  district  Judge  be  or- 
dered to  si^  the  particular  bill  of  ^:ceptIon 
In  question,  in  its  present  form.  It  is  evi- 
dent that  we  cannot  so  order.  Nor  can  we, 
in  this  proceeding,  order  the  district  Judge  to 
sign  a  bill  framed  in  accordance  with  the 
views  we  herein  express.  In  mandamus  pro- 
ceedings there  can  be  no  variance  between 
the  relief  asked  and  the  relief  granted,  and.  If 
the  court  cannot  grant  the  relief  specified  In 
the  alternative  writ.  It  must  refuse  any.  Be- 
sides, the  district  Judge  has  not  refused  to 
sign  such  a  bill  as  would  be  held  proper  un- 
der the  views  we  herein  express.  Manda- 
mus refused,  and  proceedings  dismissed,  at 
relator's  costs: 


(a  tM.  Ann.  UU) 
STATE  ex  rd.  SUBBRVILLB  ▼.  JUDOKS 

OF  COURT  OF  APPEALS.     (No.  11,314.) 

(Snpreme  Ck>nrt  of  Louisiana.     Nov.  20,  1883.) 

JnuBDicnoN  ov  Codst  or  Appbals — Auhont— 

Uandamub. 

1.  Tlie  court  of  appeals  has  no  jnriadictlon 
of  a  demand  for  alimony,  as  it  la  an  accessory 
to  the  principal  demand  in  a  suit  for  divorce 
or  separation  from  bed  and  board,  of  which  it 
has  no  jurisdiction.     Const  arts.  81,  95. 

2.  An  inferior  court  having,  on  apidication 
in  aid  of  its  appeliate  jurisdiction  for  writs  of 
mandamus  and  prohibition,  passed  upon  its  ju- 
risdiction correctly,  this  court  will  not  do  a  vain 
and  idle  act  in  compelling  said  court,  by  the  ex- 
ercise of  its  supervisory  jurisdiction,  to  pass  a 
second  time  on  said  question  of  jurisdiction. 

(Syllabus  by  the  Court) 

Original  application  In  the  name  of  the 
state  at  the  relation  of  Louis  Subervllle  for 
writs  of  certiorari  and  mandamus  to  the 
Judges  of  the  court  of  appeals.    Denied. 

J.  N.  Wolfson  and  A.  L.  Tissot,  for  re- 
lator.   Respondents  in  pro.  per. 

McBNBRT,  3.  The  relator  alleges  that  in 
the  suit  of  Louis  Subervllle  v.  Lorensa 
Adams,  (dvll  district  court,  parish  of  Or- 
leans,) for  divorce,  a  rule  was  taken  on  be- 
half of  defendant,  which  was  made  final, 
ordering  plaintiff  to  pay  the  defendant  wife 
$60  per  month  alimony,  with  interest  on 
monthly  payments.  That  the  rule  was  de- 
fective in  not  assigning  a  domicile  for  the 
defendant  pendente  lite;  and  that  she  had 
occupied  said  domicile  since  said  assign- 
ment; and  that  she  was  in  need  of  the  nec- 
essaries of  life.  That  in  consequence,  of  the 
defects  in  the  allegations  of  the  application 
for  the  rule  as  above  stated,  the  Judgmoit 
thereon  was  a  nullity.  That  previous  to  the 
expiration  of  the  delay  for  an  appeal  an 
execution    issued    on    said    Judgment,    and 
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plalntUTi  property  was  seized  to  satisfy  the 
same.  That  within  the  period  allowed  for 
an  appeal,  relator  applied  for  and  obtained 
an  order  of  appeal  from  said  Judgment,  re- 
turnable to  the  court  of  appeals  for  the  par- 
ish of  Orleans,  which  was  perfected  by  re- 
lator, thus  dlreatlng  the  district  court  of  Jo- 
rlsdlction,  and  giving  Jurisdiction  to  the 
court  of  appeals.  That  after  giving  the  ap- 
peal bond,  and  divesting  the  Jurisdiction  of 
the  said  district  court,  the  defendant  took 
a  rule  on  plaintiff,  the  relator,  to  show 
cause  why  said  order  of  appeal  should  not 
be  set  aside,  and  execution  on  the  Judgment 
for  alimony  Issue,  on  the  ground  that  the 
court  of  appeals  was  without  Jurisdiction. 
Relator  excepted  to  the  rule  on  the  ground 
that  the  district  court  was  without  Juris- 
diction, having  divested  Itself  of  the  same 
by  granting  the  order  of  appeal,  and  that 
the  court  of  appeals,  to  which  an  appeal 
bad  been  taken,  was  alone  vested  with  the 
power  to  determine  and  pass  upon  the  Juris- 
diction In  said  suit  The  rule  was  made  ab- 
solute, and  an  alias  execution  Issued,  and 
the  proi>ert7  of  plaintiff  again  seized.  An 
application  tot  an  order  of  appeal  from  this 
Judgment  was  made  by  plaintiff,  and  over- 
ruled. After  these  several  proceedings  the 
relator  applied  to  the  court  of  appeals  for 
the  parish  of  Orleans  for  writs  of  manda- 
mus and  prohibition  directed  to  the  Judge 
of  the  civU  district  court,  to  compel  the  dis- 
trict Judge  to  grant  appeals  from  both  Judg- 
ments on  the  rules  to  show  cause  why  ali- 
mony should  not  be  allowed  defendant,  and 
the  Judgment  setting  aside  the  order  of  ai>- 
peal  from  the  Judgment  on  the  first  rule. 
The  alternative  writs  issued  as  prayed  for, 
and  on  trial  of  the  rule  it  was  discharged, 
and  the  rdlef  prayed  for  denied,  on  the 
groiind  that  the  court  had  no  Jurisdiction  of 
the  matter  in  dispute.  The  relator  now  in- 
vokes the  supervisory  Jurisdiction  of  this 
court  to  compel  the  district  Judge  to  grant 
the  orders  of  appeal  prayed  for,  and  the 
court  of  appeals  to  take  Jurisdiction. 

From  the  above  statement  of  facts  it  ap- 
pears that  the  relator  appealed  from  the 
Judgment  allowing  alimony  to  the  defendant 
wife  to  a  court  having  no  Jurisdiction  of 
the  principal  demand,  the  suit  for  divorce. 
The  demand  tor  alimony  grows  out  of  the 
suit  for  divorce,  and  is  Inseparable  from  it 
It  Is  an  Incident  to  the  principal  suit,  an 
accessory  to  it  It  Is  granted  pending  the 
divorce  suit,  and  Is  not  dependent  upon  the 
Judgment  in  the  case,  De  Lesdemier  v. 
De  tesdernlCT,  45  La.  Ann.  — ,  14  South.  191. 
The  supreme  court  Is  the  oiUy  one  having 
appellate  Jurisdiction  of  suits  for  divorce 
and  of  separation  from  bed  and  board. 
Const  art  81.  But  the  relator  contends 
that  the  court  of  appeals,  after  the  order  of 
appeal  had  been  granted,  was  vested  with 
jurisdiction,  and  that  it  alone  had  the  pow- 
er to  determine  it  in  the  case  pending  on  its 
docket;   and  tt  was  error  fbr  the  Judge  to 


set  aside  the  order  of  appeal  from  the  Judg- 
ment allowing  alimony  to  the  defendant, 
as  the  district  court  In  that  decree  passed  up- 
on the  Jurisdiction  of  the  court  of  appeals. 
The  court  of  appeals.  In  the  trial  of  the 
rule  sued  out  by  plaintiff  and  relator  for 
mandamus  and  prohibition,  passed  upon  this 
question,  and  this  was  all  that  could  be  ex- 
pected if  the  case  had  been  docketed,  and 
the  Jurisdiction  of  the  court  in  the  matter 
passed  upon.  The  issue  was  presented  by 
relator  In  the  application  for  the  writs,  and 
the  court  of  appeals  necessarily  had  to  pass 
upon  Its  Jurisdiction  over  the  case.  We  are 
not  called  upon  to  pass  upon  the  ruling  of 
the  district  Judge,  as  these  matters  were 
before  the  court  of  appeals  in  matters  af- 
fecting Its  appellate  Jurisdiction  under  arti- 
cle 104  of  the  constitution.  The  court  of 
appeals  has  already  passed  upon  and  decid- 
ed that  It  has  no  Jurisdiction  of  the  api>eal 
from  the  Judgment  allowing  alimony.  As 
this  Judgment  Is  correct,  we  cannot,  there- 
fore, compel  it  to  assume  Jurisdiction  when 
it  has  none.  To  compel  the  court  to  con- 
sider the  appeal  because  it  was  sent  to  that 
court,  and  to  pass  upon  the  question  of  Ju- 
risdiction in  its  order  on  the  do<dtet,  would 
be  doing  a  vain  thing,  as  it  has  already,  in 
the  Judgment  in  the  rules  invoked  by  plain- 
tiff, determined  this  question.  The  relief 
prayed  for  is  therefore  denied,  and  the  rule 
granted  herein  discharged. 


(45  XjB.  Ana.  UM) 
LEVIS  T.  BOYBT  et  si.     (No.  383.) 
(Supreme  Court  of  LoQisiana.     Oct  26,  1893.) 

APPBAL— CONTINDAMCB  TO  FeRFBCT  RbOORD. 

Under  article  898.  Code  Pr.,  relief  will  be 
granted  only  from  the  effects  of  snch  mistakes, 
omissions,   and   similar  irregnlarlties  as   arise 
without  fault  on  part  of  appdlsnt 
(SyUabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Web- 
ster;  O.  L.  Noles,  Judge. 

Action  by  J.  N.  Levis  against  N.  H.  Boyet 
and  others  to  restrain  by  injunction  the  sole 
of  certain  property  seized  on  executloa 
There  was  Judgment  tor  defendants,  and 
plaintiff  appealed.  Heard  on  motion  by 
plaintiff  for  continuance  to  perfect  record. 
Denied. 

Drew  &  Stewart,  tar  appellant  L.  K. 
Watkins  and  J.  B.  Reynold,  for  appellees. 

PARLANOB,  J.  The  transcript  in  thU 
case  was  filed  In  this  court  on  October  25, 
1893.  On  the  same  day  the  defendants  and 
appellees  filed  a  motion  to  dismiss  the  ap- 
peal for  the  reason  that  the  retmn  day 
was  not  fixed  according  to  law;  that  the 
case  was  tried  in  ample  time  for  appeal 
to  this  court  in  October,  1892,  and  that  the 
return  day  was  Illegally  fixed  at  the  sug- 
gestion of  the  plaintiff  and  appellant;  that 
the  transcript  is  defective  for  want  of  copies 
of  the  appeal  bond  and  other  papers,  and 
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tbat  tfa«  certiflcate  to  the  transcript  Is  not 
In  due  form.  The  motion  to  dismiss  has  not 
been  submitted,  and  on  this  day  the  appel- 
lant has  moved  fw  a  continuance  of  this 
cause,  and  that  the  lower  court  be  ordered 
to  send  up  a  correct  and  complete  transcript 
by  the  next  term  of  this  court.  The  appel- 
lant does  not  even  allege  tbat  he  Is  not  In 
fault.  Under  article  898,  Code  Pr.,  In  which 
have  been  embodied  acts  for  the  relief  of 
appellants  In  cases  of  diminution  of  the  rec- 
ord, this  court  will  grant  relief  only  from 
the  effects  of  such  mistakes,  omissions,  and 
Similar  irregularities  as  arise  wlthoat  f&ult 
on  the  part  of  the  appellant  More  than 
a  year  has  elapsed  since  the  rendition  of 
the  Judgment  In  the  lower  court  A  term 
of  this  court,  other  than  the  present  term, 
has  been  held  since  then.  The  transcript 
was  not  filed  in  this  court  until  the  third 
day  of  the  present  term.  The  transcript  is 
grossly  defective.  In  fact  it  is  no  transcript 
Under  the  circumstances  of  this  case,  we 
hold  that  the  appellant  Is  not  entitled  to  the 
relief  he  asks,  and  hia  motion  for  a  continu- 
ance, and  for  an  order  to  the  lower  court 
to  send  up  a  correct  and  complete  transcript, 
is  overruled  and  refused. 


H6  La.  Ann.  1220) 

LEVIS  ▼.  BOTBT  et  al.     (No.  383.) 
(Supreme  Conrt  of  Lonlslana.     Oct  26,  1893.) 

DiSMISSIMO  APPBU., 

Where  the  transcript  is  grossly  defective, 
the  appeal  will  be  dismissed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Web- 
ster;  O.  Ik  Noles,  Judge. 

Action  by  J.  N.  Levis  against  N.  H.  Boyet 
and  others.  There  was  Judgment  for  defend- 
ants, and  plaintiff  appealed.  Heard  on  mo- 
tion to  dismiss  app^O.    Granted. 

Drew  &  Stewart,  for  appdlant  L  K.  Wat- 
kins  and  J.  B.  Reynold,  for  appellees. 

PARLANGE,  X  The  defenddnta  and  ap- 
pellees have  moved  to  dismiss  the  appeal  In 
this  cause.  The  transcript  is  grossly  defect- 
ive. It  contains  neither  order  of  appeal,  nor 
appeal  bond.  It  Is  therefore  ordered  that  the 
appeal  be  dismissed,  at  the  costs  of  plaintiff 
and  api>ellant 


(45  La.  Ann.  119C,  1200) 

FLORSHBIM  BROS.  DRY  GOODS  CO., 

Limited,  v.  WILLIAMS.     (No.  379.) 

(Supreme  Court  of  Louisiana.     Oct  23,  1893.) 

AppbaI/— Bight  ov  Defeated  Partt  aftek  Jcdo- 
MBNT  Vacated  —  Validiti  of  bx  Fabtb  Judo- 

IIBMT. 

The  right  of  a  defendant  to  appeal  from 
a  Judgment  which  has  been  rendered  and 
signed  against  him  is  not  impaired  by  the  fact 
tliat  without  warrant  of  law  the  court  on  the 
motion  of  plaintiff,  had  the  judgment  set  aside, 
and  the  case  reinstated  on  the  docket 


Supplemental  Case. 

The  court,  on  appeal  from  the  Jndgment 
rendered,  having  found  it  based  on  insufficient 
evidence,  reversed  it  but  remanded  the  case 
for  further  proceedings.  The  plaintiff  having, 
after  having  had  the  first  judgment  set  aside, 
and  the  case  reinstated  on  Uie  docket,  caused  it 
to  be  assigned  for  trial,  tried,  and  a  second 
judgment  rendered  in  his  fav(»  against  de- 
fendant, without  any  notice  to  defendant  of 
these  after-proceedings,  the  second  judgment 
annulled,  avoided,  and  reversed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  De 
Soto;  W.  P.  Hall,  Judge. 

Action  by  the  Fiorshelm  Bros.  Dry  Goods 
Company,  Limited,  against  Joe  WiUlams, 
on  account  for  goods  sold  and  delivered. 
There  were  two  Judgments  rendered  t<a 
plaintiff,  from  each  of  whldi  defendant  ap- 
peals.   Reversed. 

J.  F.  Plerson  and  Cbaa.  W.  Elam,  for  ap- 
pellant 

Act  No.  31  of  1890,  amending  (3ode  Pr. 
art.  812,  does  not  apply  to  the  trial  of 
causes  at  issue  on  answer  of  d^endant 
Code  Pr.  art  476  et  seq. 

The  act  does  not  apply  when  the  demand 
is  for  a  balance  of  account  rendered  or 
stated.  The  act  is  confined  in  its  applica- 
tion to  cases  "when  the  demand  la  for  a 
sum  due  on  open  account" 

The  ex  parte  affidavit  made  under  Act 
No.  31  of  1890  is  not  competent  to  support 
a  Judgment  in  a  case  tried  on  an  answer 
filed  by  defendant,  nor  where  the  demand  Is 
for  a  sum  due  for  a  balance  of  account 
rendered  or  stated,  compte  arrete. 

Such  an  ex  parte  aiSdavlt  of  a  single  affi- 
ant Is  not  sufficient  to  support  a  Judgment  in 
a  case  where  the  demand  la  for  a  stmi  of 
more  than  $600  on  a  balance  of  account  ren- 
dered or  stated.  Rev.  Civil  Code,  art  2277; 
7  La.  104;  17  La.  458;  Carl  v.  Judge,  37 
La.  Ann.  381. 

An  account  rendered  and  not  objected  to 
in  a  reasonable  time  is  an  account  stated, 
compte  arrete.  28  La.  Ann.  606;  26  La. 
Ann.  208;  43  La.  Ann.  1045. 

Plaintiff  admits  in  his  motion  for  a  new 
trial  that  the  Judgment  of  August  23d  "was 
rendered  contrary  to  law,  and  without  suffi- 
cient evidence." 

Motions  for  new  trial  must  be  made  with- 
in three  Judicial  days  from  the  rendltiim  of 
the  Judgment  and  during  the  term  at  which 
the  Judgment  was  rendered.  Code  Pr.  646, 
658.  But  defendant  appeared  and  filed  his 
answer  March  2,  1892. 

Goss  &  Parsons,  for  appellee. 

NICHOLLS,  J.  On  February  9,  1892,  the 
plaintiff  filed  a  petition  against  the  defend- 
ant, alleging  that  he  was  indebted  to  It  in 
the  sum  of  $2,866.30,  with  legal  Interest 
thereon  from  Judicial  demand  for  goods  sold 
him,  as  would  be  duly  shown  on  the  trial, 
and  praying  for  Judgment  against  him  for 
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that  amonnt  On  the  2d  of  Marcb  de- 
fendant filed  an  answer,  pleading  the  gen- 
eral Issue.  On  the  IStli  of  April  court. ad- 
journed to  the  next  term  In  course,  and  <» 
the  Ist  August  met  at  its  regular  session. 
On  the  22d  of  that  month  this  case  was 
taken  up  for  trial,  and  eyidence  adduced, 
and  on  the  next  day  (the  23d  of  August) 
the  court  rendered  Judgment  in  favor  of 
plaintiff  against  defendant  as  prayed  for, 
signing  it  the  same  day.  On  the  26th  of 
Augiist,  1882,  the  court  adjourned  to  the 
next  regular  term,  (November  14th,)  on 
which  day  it  met  again.  On  the  minutes 
of  the  14th  November  the  minutes  show  the 
following  entry:  "The  Florsheim  Bros.  Dry 
Goods  Co.,  L't'd,  vs.  Joe  Williams.  Ist 
Dist.  Court,  De  Soto  Parish.  In  the  above 
numbered  and  entitled  suit  comes  the  plain- 
tiff by  counsel  in  oi>en  court,  and  moves 
the  court  in  this  case  to  set  aside  the  Judg- 
ment rendered  thereon  at  the  term  of  the 
court  holden  in  the  month  of  August,  1892, 
and  reflx  the.  case  for  trial,  on  the  ground 
iliat  said  Judgment  was  rendered  contrary 
to  law,  and  without  sufficient  evidence." 
Cm  the  16th  the  court  acted  on  this  motion, 
net  aside  the  Judgment,  reinstated  the  case, 
and  fixed  it  for  trial  for  the  19th,  on  which 
day  It  was  taken  up,  evidence  adduced,  and 
Judgment  rendered  and  signed  the  second 
time  In  favor  of  plaintiff  against  defendant 
as  prayed  for  in  the  petition.  On  the  2d 
of  December,  1892,  the  court  adjourned  to 
its  next  regular  term.  On  the  3d  day  of 
May,  1893,  the  defendant  obtained  two  or- 
ders for  devolutive  appeals,— one  from  the 
Judgment  first  rendered  on  August  23,  1892; 
the  other  from  the  second  Judgment,  ren- 
dered the  19th  November,  1892,— which  two 
appeals  he  perfected  by  citing  plaintiff  and 
giving  bond.  Both  Judgments  bear  the  same 
title  and  the  same  number  on  the  docket 
of  the  De  Soto  court,  and  two  transcripts, 
both  also  having  the  same  title  and  number, 
Iiave  been  filed  in  this  court  under  a  single 
number. 

From  the  record  It  appears  that  the  only 
evidence  adduced  on  the  first  trial  was  an 

strument  in  the  following  words: 

"Statenient 

"Shreveport,  Louisiana,  Feby.  Sth,  1892. 

"Mr.  Joe  Williams  to  the  Elorshdm  Bros. 

Dry   Goods  Co.,   Limited,  Dr. 
1891. 
Jany.   28.    To   statement 

rendered  $3,049  03 

Aug.   26.  To   cash 17  40   |3,066  43 

Cr. 

March  16.  By  pro  10  B  /  c  f   312  19 

Jane  15.  By  pro  4  B  /  c. .        120  45       432  64 


Interest  to  date. 


$2,633  79 
221  60 


Amount  due  ns $2,855  39 

"State  of  Louisiana,  parish  of  Caddo.    Per- 
sonally appeared  before  me,  the  undersigned 


authority,  Henry  Flotshelm,  president  of  the 
Florsheim  Bros.  Dry  Goods  Co.,  L't'd,  who 
deposes  and  says  upon  his  oath  that  the 
above  aoeount  of  Florsheim  Bros.  Dry  Goods 
Co.,  L't'd,  against  Joe  Williams  for  the  sum 
of  $2,855.39  is  Just,  correct,  due,  and  unpaid, 
and  that  all  credits,  ofteets,  and  payments 
known  to  affiant  have  been  allowed.  Henry 
Florsheim." 

"Sworn  to  &  subscribed  before  me  this 
29tb  day  of  Feb.,  1892.  Lewis  E.  Carter,  N. 
P." 

This  case  Is  in  a  very  anomalous  condition. 
It  seems  that  the  plaintiff,  after  he  had  ob- 
tained a  Judgment  against  the  defendant, 
and  after  the  term  of  court  at  which  it  was 
rendered  bad  closed,  became  apprehensive 
that  it  contained  an  Inherent  and  radical 
weakness  of  which  the  defendant  could  at 
his  leisure  avail  himself.  Not  wishing  tliat 
this  situation  of  affairs  should  longer  con- 
tinue, he,  of  his  own  motion,  had  the  case 
reinstated  as  an  open  one  upon  the  docket, 
and  proceeded  without  notice  of  any  kind  to 
the  defendant  in  any  of  these  after-proceed- 
ings to  take  a  new  Judgment  He  ignored 
the  fact  tliat  the  former  Judgment  liad,  at 
the  moment  he  moved  to  set  it  aside,  be- 
come a  finality  so  far  as  its  revision  through 
the  instrumentality  of  a  new  trial  was  con- 
cerned. He  doubtless  proceeded  upon  the 
theory  that  article  548  of  the  Code  of  Prac- 
tice, which  declares  that  "a  Judgment  once 
rendered  becomes  the  property  of  him  In 
whose  favor  It  lias  been  rendered,  and  that 
the  Judge  cannot  set  aside  the  same  except 
in  the  mode  provided  by  law,"  was  not  ap- 
plicable to  the  party  obtaining  the  Judg- 
ment, but  had  reference  solely  to  an  altera- 
tion to  the  prejudice  of  the  Judgment  cred- 
itor; that  quoad  the  defendant  the  Judg- 
ment evidenced  an  obligation,  and  not  a 
right,  and  that,  the  Judgment  obtained  being 
the  property  of  the  plaintiff,  he  was  at  lib- 
erty to  relinquish  the  benefit  of  it,  and  re- 
place matters  to  the  situation  in  which  they 
were  before  it  was  obtained;  that  the  de- 
fendant bad  no  possible  ground  of  com- 
plaint, but  that  he  was  really  a  gainer  by  the 
change.  It  is  very  true  that  the  Judgment 
obtained  was  the  property  of  the  plaintiff, 
and  that  to  a  certain  extent  he  had  control 
over  it;  but  the  law  did  not  give  him  con- 
trol to  such  an  extent  as  to  injuriously  affect 
the  rights  of  others.  It  was  for  the  defend- 
ant, and  not  for  the  plaintiff,  to  decide 
whether  an  alteration  in  the  Judgment  as 
originally  rendered  would  be  disadvantageous 
to  him  or  not  Though  not  the  owner,  In  one 
sense,  of  the  Judgment,  the  defendant  had 
certain  rights  springing  from  and  resting  on 
the  Judgment  from  which  the  plaintiff  could 
not  cut  him  off,  one  of  which  was  the  right 
of  appeal,  an  ex  parte  setting  aside  of  the 
Judgment  to  the  contrary  notwithstanding. 
Of  this  right  he  has  availed  himself,  and  he 
is  properly  before  us  as  an  appellant  from 
the  first  Judgment    He  claims  that  that  Judg- 
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ment  was  rendered  upon  Insufficient  evi- 
dence; that  at  tbe  time  the  case  was  tried  It 
did  not  stand  on  defanlt,  bnt  npon  issne 
Joined,  on  an  answer  pleading  the  general 
denial;  that,  the  amount  involved  being  over 
$500,  plaintiff's  demand  had  to  be  proved  by 
one  credible  witness  and  corroborating  cir- 
cumstances, (Rev.  Civil  Code,  art.  2277;)  that 
while  "a  corroborating  drcnmstance"  would 
have  been  fonnd  in  the  fact  of  a  judgment 
b7  default,  had  defendant  permitted  the  case 
to  stand  in  that  way,  that  "corroborating 
fact"  was  done  away  with  by  the  filing  of 
the  answer,  and  matters  had  to  be  deter- 
mined as  to  the  sufficiency  of  the  evidence 
by  the  general  rules.  He  further  claims  that 
Act  No.  31  of  1890  applies  only  to  caiies 
standing  on  default,  where  it  was  antici- 
pated that  the  affidavit  to  the  correctness  of 
the  open  account  sued  upon  would  be 
strengthened  and  supplemented  by  the  tacit 
admission  arising  from  the  default  itself. 
In  supjrart  of  the  correctness  of  these  views 
plaintiff  presses  npon  us  the  Judicial  admis- 
sion made  by  the  plaintiff  himself  in  asking 
for  the  setting  aside  of  the  Judgment  that  it 
was  contrary  to  law,  and  rendered  upon  In- 
sufficient evidence.  As  we  have  before  ns 
the  record  in  which  this  statement  was 
made,  that  fact  has  necessarily  come  to  our 
knowledge,  but  not  to  our  knowledge  in  such 
a  way  that  on  the  present  inqiilry  It  can  be 
utilized  fbr  plaintiff's  benefit.  In  appealing 
from  the  first  Judgment,  plaintiff  restricted 
matters  to  those  occurring  up  to  the  Judg- 
ment. He  cannot  pass  beyond  that  point,  so 
far  as  the  first  Judgment  Is  concerned.  That 
Judgment  was  obtained,  as  we  have  said, 
solely  on  the  strength  of  the  affidavit  of  the 
president  of  the  plaintiff  corporation.  It  was 
not  as  absolute,  direct,  and  positive  as  It 
should  have  been  in  its  terms.  The  amount 
Involved  was  over  $500,  and  the  case  was 
not  standing  on  default  We  think  the  de- 
fendant, under  the  circumstances,  was  en- 
titled to  exact  stronger  evidence.  We  are  of 
the  opinion  that  the  Judgment  should  be  re- 
versed, but  the  reversal  of  the  Judgment  need 
not  carry  with  it  the  dismissal  of  plaintiff's 
demand.  For  the  reasons  herein  assigned,  it 
is  ordered  and  decreed  that  the  Judgment 
rendered  by  the  district  court  for  the  parish 
of  De  Soto  on  the  23d  day  of  August,  1892, 
In  favor  of  the  plaintiff  against  defendant, 
and  appealed  from  herein,  be  annulled,  avoid- 
ed, and  reversed,  the  case  reinstated,  and  re- 
manded for  further  proceedings  according  to 
law. 

Supplemental  Case. 

This  case  is  supplemental  to  that  In  the 
matter  of  the  same  parties  which  we  have 
just  decided,  and  for  the  facts  involved  \fe 
refer  to  the  statement  made  therein.  Aft^r 
the  plaintiff  obtained  Judgment  In  that  case 
against  the  defendant,  and  after  the  term  of 
court  at  which  it  was  rendered  had  been 
closed,  and  the  delays  for  a  new  trial  had 


expired,  plaintiff,  npon  an  ex  parte  motlbn 
to  that  effect,  caused  the  Judgment  to  be  set 
aside,  the  case  to  be  reinstated  as  an  open 
one,  and,  without  any  notice  of  any  kind  to 
the  defendant  In  any  of  these  after-proceed- 
ings, proceeded  to  take  Judgment  against 
him.  The  defendant  has  appealed  from  this 
last  Judgment  The  proceedings  taken  by 
the  plaintiff  after  the  rendition  of  the  first 
Judgment  and  the  adjournment  of  the  court 
were  unwarranted  in  law,  and  the  Judgrment 
based  upon  them  is  null  and  void,  and  should 
be  so  declared.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from,  being  that  rendered  by  the 
ninth  Judicial  district  court  for  the  parish  of 
De  Soto  In  the  matter  of  the  above-entitled 
suit  (in  favor  of  plaintiff  and  against  defend- 
ant) on  the  10th  day  of  November,  be,  and 
the  same  Is  hereby,  annulled,  avoided,  and 
reversed.' 


(«  La.  Aaa.  Utt) 
CROW  et  al.  v.  MANNING,  Sheriff,  et  al. 
(Supreme  Court  of  Lonisiana.     Oct  24,  1893.) 

Sbkvice  o»  Process— Wrosopul  Sequbstbation 
BT  Husband  and  Wife — Loabilitt  of  Hcbbaks 
—  LiABiLiTT  of  Sheriff  —  LimTATiosr  of  Ac- 
tions— Dahaqes. 

1.  The  question  la  not  one  of  constractiTe 
service  vel  non,  bnt  whether  the  wife,  who  is 
oat  of  the  state,  can  be  brought  into  court  to 
respond  in  a  civil  suit  by  citation  on  her  hus- 
band, an  absentee,  who  happens  to  be  tem- 
porarily in  this  state.  The  service,  in  so  far  as 
she  is  concerned,  being  personal,  the  court  was 
without  jurisdiction. 

2.  The  husband  who  joins  and  aids  his  wife 
In  committing  a  tort  in  an  illegal  sequestratiou 
in  proceedings  instituted  to  recover  her  para- 
phernal claim  is  bound  in  solido  for  the  dam- 
ages occasioned. 

3.  A  sheriff  acting  under  the  directions  of 
a  court  of  competent  jurisdiction,  and  carrying 
ont  its  orders,  is  not  responsible  in  damaees. 

4.  Prescription  runs  from  the  day  the  in- 
jury or  damage  was  sustained. 

5.  Damages  for  expected  profits  must  be 
clearly  established. 

Appeal  from  district  court,  parish  of  Bien- 
ville; J.  J.  Sprawls,  Judge  ad  hoc. 

Action  by  L.  L.  Crow  and  others  against 
B.  M.  Manning,  sheriff,  and  others.  Tliere 
was  Judgment  for  plaintiffs,  and  defendants 
appeaL     Reversed. 

A.  3.  Murff.  J.  B.  Reynolds,  W.  N.  Rich- 
ardson, F.  P.  Stubbs,  and  Ben  P.  Edwards, 
for  appellants. 

On  Exception  to  Jurisdiction  Ratlone  Per- 
sonae. 

The  second  district  court  for  Bienville  par- 
ish. La.,  is  without  Jurisdiction  ratlone  per- 
Bonae  In  a  direct  personal  action,  wherein 
Mrs.  Annie  P.  Mower  and  her  husband,  Cal- 
vin R.  Mower,  residents  of  the  state  of  mi- 
ne^ are  sought  to  be  made  defendants. 
Code  Pr.  art  162;  35  La.  Ann.  1184;  86  U. 
S.  714;  98  U.  S.  746;  99  U.  S.  362;  42  La. 
Ann.  362,  7  South.  667. 
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On  the  Plea  of  One  Tear's  Prescription. 

Tbe  seizure  of  A.'s  property  under  a  writ 
against  B.  Is  a  quasi  olIenBe,  and,  as  such,' 
prescribed  by  one  year  from  the  date  of  sel- 
Kore,  and  not  from  the  day  on  which  final 
Judgment  was  rendered.  26  La.  Ann.  414; 
2  Mart  (N.  S.)  24;  6  Rob.  (La.)  382;  9 
Mart  (N.  S.)  624;  5  La.  89;  9  La.  Ann. 
490;  Rev.  Civil  C!Ode,  arts.  2315,  2316,  3536; 
20  La.  Ann.  151,  216,  323;  10  La.  Ann.  354; 
31  La.  Ann.  560-527. 

On  the  Plea  of  Estoppel. 

Plaintiffs  who  induced  or  proT(Aed  the 
seizure  by  their  own  m!sc<mduct  are  es- 
topped from  claiming  damages,  even  if  sus- 
tained by  tbe  seizure.  17  La.  361;  18  La. 
S89;  7  La.  Ann.  821;  8  La.  Ann.  71;  SO 
La.  Ann.  241;  38  La.  Ann.  267. 

On  the  Merits. 

Natural  law  does  not  allow  one  penoa 
to  enrich  himself  at  the  expense  of  another. 
1  Poth.  ObL  (3d  Amer.  Ed.)  p.  166. 

When  a  sheriff  acts  honestly,  bring  a  pub- 
lic officer,  he  must  be  protected  against  ez- 
cessive  and  yindlctive  damages.     14  La.  281. 

Suits  in  damages  against  sheriffs,  whose 
duties  are  delicate  and  responsibilities  great, 
are  cautiously  entertained  by  courts,  lest  the 
efficiency  of  the  law  be  impaired.  8  La. 
Ann.  77. 

Plaintiffs  in  a  case  of  damages  ex  delicto 
must  make  their  case  certain;  a  probable 
case  will  not  satisfy  the  exigency  of  the  law. 
16  La.  Ann.  121;  21  La.  AniL  186;  18  La. 
Ann.  597;    15  La.  Ann.  2G8. 

Proof  of  the  amount  of  lost  profits,  sued 
fOT  as  damages,  must  be  clear,  absolute,  and 
certain.     18  La.  Ann.  646. 

Where  A.  enters  Into  a  timber  contract 
with  B.  by  which  A  Is  to  furnish  the  tim- 
ber, and  B.  Is  to  saw  and  deliver  one^enth 
to  A,  a  contract  or  partnership  entered  into 
by  B.  with  third  persons,  unauthorized  by 
A.,  does  not  bind  A  Rev.  Civil  Code,  art 
2815. 

Mills  and  machinery  placed  on  lands  with 
brick  and  mortar  are  immovable.  28  La. 
Ann.  793;   27  La.  Ann.  657. 

The  true  standard  for  damages  is  the  ex- 
penses incurred  and  the  profits  lost,  as  the 
direct  consequence  of  the  seizure  and  deten- 
'  tlon,  and  as  far  as  they  are  ascertainable  on 
part  of  the  plaintiffs.    27  La.  Ann.  191. 

A  party  whose  property  has  been  wrong- 
fully attached  or  sequestered  can  recover  the 
damages  actually  sustained,  and  no  more, 
unless  the  seizure  has  been  utterly  unfound- 
ed and  malicious.  Moore  v.  Withenburg,  13 
La.  Ann.  22;  Acussory  Co.  t.  McCerren,  Id. 
214;   1  H.  p.  128-16. 

No  damages  are  recoverable  for  a  mere  in- 
convenience attending  the  existence  of  a  pub- 
lic benefit;  or  for  any  lawful  act  lawfully  done, 
whidi.  If  causing  damage,  is  damnum  absque 
Injor'a;  or  for  any  act  causing  no  legal  In- 


jury, which  is  sine  damno;  or  for  an  in- 
jury  caused  wholly  or  in  part  by  the  plain- 
tiff's own  wrongful  act,  default,  or  negli- 
gence.    5  Amer.  &  Eng.  Enc.  Law,  p.  3. 

Tbe  plaintiff  in  a  case  of  damages  ex  de- 
licto must  make  his  case  certain;  a  prob- 
able case  will  not  satisfy  the  exigency  of 
the  law.  16  La.  Ann.  121;  21  La.  Ann.  185; 
25  La.  Ann.  410. 

L.  K.  Watkins,  Drew  &  Stewart;  and  J.  A 
Dorman,  for  appellees. 

On  Exception  to  Jurisdiction. 

A  nonresident  can  be  sued  In  tbe  courts  of 
this  state  If  he  has  a  resident  agent  here. 
(3ode  Pr.  art  196. 

Or  if  he  lias  property  In  the  state  subject 
to  the  jurisdiction  of  the  court,  whether  he 
has  a  resident  agent  or  not  CJode  Pr.  arts. 
110,  963,  964;  29  La.  Ann.  817;  28  La.  Ann. 
576;  19  La.  Ann.  36;  18  La.  Ann.  209;  2  La. 
Ann.  1010;  6  La.  Ann.  220. 

He  can  be  sued  in  our  courts  if  citation  can 
be  made  on  him  personally.  Code  Pr.  art 
165,  No.  5;  30  La.  Ann.  930;  24  La.  Ann. 
296;  22  La.  Ann.  38a 

Being  subject  to  tbe  jurisdiction  of  our 
courts  If  cited,  any  appearance  which  waives 
citation  brings  him  into  court  Exception  to 
jurisdiction  waives  citation,  and  puts  him  be- 
fore the  court  38  La.  Ann.  767;  81  La.  Ann. 
540;   23  La,  Ann.  803. 

Cotrespassers  and  joint  obligors  can  be  soed 
at  the  Jurisdiction  of  either.  Here  we  have 
B.'M.  Manning,  sherifC,  one  obligor,  before 
the  court;  also,  E.  C.  Drew,  resident  agent, 
and  C.  B.  Mower,  by  personal  service  on  hluL 
Code  Pr.  art  165,  No.  6. 

Wife  can  be  toougfat  into  court  by  service 
on  her  husband  for  her.  Code  Pr.  arts.  182- 
192;  29  La.  Ann.  749;  30  La.  Ann.  552;  39 
La.  Ann.  437,  2  South.  63. 

EstoppeL 

Estoppel  is  a  8i>ecial  defense  waiving  gen- 
eral issue,  and  the  burden  of  proof  Is  on  par- 
ty maldng  exception.  33  La.  Ann.  749,  on 
top  page,  and  cases  cited.  Cross,  PL  127,  S 
111;  32  La.  Ann.  966;  31  La.  Ann.  81;  22 
La.  Ann.  75;  25  La.  Ann.  182;  7  Amer.  & 
Eng.  Ena  Law,  pp.  16-18;  24  La.  Ann.  288. 

On  Merits. 

Seizure  of  A.'s  property  for  B.'s  debt  is  a 
tort  sounding  in  damages.  Bev.  OlvQ  Code, 
art  2315;  2  La.  Ann.  930;  4  Bob.  (La.)  39; 
34  La.  Ann.  58;  7  La.  Ann.  624;  15  La.  Ann. 
491;  23  La.  Ann.  489. 

Sheriff  acting  under  such  a  writ,  making 
such  a  seizure,  is  liable  for  all  actual  dam- 
ages. 43  La.  Ann.  289,  8  South.  886;  15  La. 
Ann.  283. 

The  sheriff  and  sizing  creditor  are  bound 
in  solido,  and  the  creditor  need  not  Interfere 
in  the  original  suit  5  La.  39;  2  La.  Ann. 
930;  8  La.  Ann.  280;  4  Bob.  (La.)  136;  » 
Mart  (La.)  624;  4  Bob.  (La.)  30. 
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This  suit  Is  for  actual  damages,  and  the 
Judgment  should  be  all  the  evidence  wiU 
Justify,  as  defendants  acted  tortlously  and 
without  probable  cause.  25  Iia.  Ann.  414;  15 
La.  Ann.  16,  337;  29  La.  Ann.  516;  28  La. 
Ann.  340;  17  La.  Ann.  19;  18  La.  Ann.  26; 
32  La.  Ann.  14;  35  La.  Ann.  1000;  38  La. 
Ann.  347. 

Plea  of  Prescription. 

Salt  against  one  debtor  In  solldo  Interrupts 
prescription  as  to  all.  Her.  Civil  Code,  arts. 
2087,  2090,  3552;  32  La.  Ann.  627;  29  La. 
Ann.  800. 

In  this  case  the  damage  was  an  accruing 
one,  and  only  prescribed  fr<»n  the  time  it  ac- 
tually occurred. 

BREAUX,  J.  Mrs.  Annie  P.  Mower,  au- 
thorized, assisted,  and  Joined  by  her  hus- 
band, Calvin  R.  Mower,  domiciled  in  the 
state  of  Illinois,  represented  by  Bmlle  C. 
Drew,  of  Bienville  parish,  as  attorney  in 
fact,  brought  an  action  against  T.  M.  Mar- 
tin, and  caused  property  to  be  sequestered. 
The  Indebtedness  to  her  by  the  defendant  In 
the  suit,  T.  M.  Martin,  was  $600,  due  on 
trees  sold  to  the  defendant  In  that  case,  and 
$190  for  timber  she  claimed  was  destroyed 
by  him.  She  made  the  usual  allegation  for 
a  writ  of  sequestration,  and  described  the 
property  she  desired  to  have  sequestered, 
and  which  the  sheriff  sequestered  and  took 
Into  his  possession  on  the  lOtb  day  of  De- 
cember, 1891.  On  defendant's  motion  this 
writ  was  dissolved,  for  the  reason  that  she 
had  no  privilege  that  would  sustain  a  seques- 
tration. The  property  sequestered  was 
claimed  at  the  time  by  a  partnership  of 
which  H.  L.  Crow,  Z.  Martin,  L.  L.  Crow, 
and  T.  M.  Martin  were  the  members.  The 
partnership  was  dissolved.  The  three  part- 
ners who  succeeded  to  the  rights  of  the  part- 
nership brought  suit  against  the  sheriff  who 
executed  the  writ  of  sequestration,  against 
Mrs.  Mower  and  her  husband,  and  against 
£!.  L.  Drew,  agent,  for  damages  In  solldo  by 
the  illegal  sequestration.  One  citation  to 
Mrs.  Mower  and  husband  was  served  on 
B.  C.  Drew,  agent.  Another,  addressed  to 
the  same  parties,  was  served  on  O.  R.  Mow- 
er, the  husband,  personally,  who  was  tem- 
porarily in  the  parish  on  the  10th  day  of 
December,  1892.  They  subsequently  Inter- 
posed the  plea  of  want  of  Jurisdiction  ratlone 
materiae  to  try  a  cause  against  them,  being 
absentees,  which  was  overruled.  They  also 
Interposed  the  plea  of  estoppel,  and  pleaded 
the  prescription  of  12  months;  also,  no  cause 
of  action.  The  answer  of  the  defendants  Is 
a  general  denial.  The  Judgment  of  the  dis- 
trict court  condemns  the  defendants  B.  M. 
Manning,  sheriff,  0.  B.  Mower,  and  P.  P. 
Mower  In  solldo  In  the  sum  of  $5,004.25, 
with  legal  Interest  from  Judicial  demand. 
From  this  Judgment  they  appeaL 

The  sheriff  having  made  service  of  the 
Citation  to  Mrs.   Mower  by  banding  It  to 


her  husband,  the  question  arises  as  to  wheth- 
er it  is  such  a  service  as  binds  and  Is  legal 
as  to  her,  an  absentee.  The  service  upon 
Drew,  agent,  is  illegal,  for  be  was  without 
authority  to  represent  her  in  the  suit  It 
therefore  remains  for  us  to  determine  the 
legal  effect  of  the  citation  to  Mrs.  Mower 
served  upon  Mower,  her  husband.  The  ab- 
sentee may  be  cited  to  answer  wherever  he 
is  found  within  the  limits  of  the  state.  The 
service  was  legally  made  upon  the  absentee 
Mower,  in  so  far  as  he  Is  personally  con- 
cerned. If  the  writ  and  citation  be  directed 
against  a  married  woman,  the  service  may 
be  made  by  delivering  it  to  her  husband. 
A  defendant  who  is  an  absentee  may  be 
brought  within  the  court's  Jurisdiction  by 
ponsonal  service.  The  service  is  personal 
when  delivered  to  himself.  The  wife  was 
an  absentee,  and  no  personal  service  was 
made  as  to  her.  The  husband's  authority 
was  sufficient  to  bind  her  to  respond  If 
she  were  present,  in  so  far  as  rdates  to  a 
citation,  pure  and  simple.  In  this  case,  if 
it  be  decided  that  the  service  is  legal  against 
the  wife,  it  will  have  the  effect  of  construct- 
ively bringing  her  into  court  as  if  present, 
and  of  conferring  Jurisdiction.  The  condi- 
tion under  which  Jurisdiction  arises  is  per- 
sonal presence.  By  the  presence  of  her  hus- 
band she  Is  not  present,  personally  nor  con- 
structively. The  Intimate  business  relations 
the  law  intends  should  exist  between  the  hus- 
band and  wife,  the  authority  that  he  is  In- 
trusted with  in  business  matters  in  which 
she  Is  concerned,  do  not  enable  him  to  per- 
sonate her  as  present  when  she  is  absent 
One  of  the  elements  to  confer  Jurisdiction 
is  lacking,— the  service  upon  the  wife  person- 
ally. The  personal  service  upon  the  hus- 
band is  not  a  personal  service  as  to  ho'. 
The  case  of  Pennoyer  v.  Nefl,  95  U.  S.  714,  to 
which  our  attention  Is  invited,  has  no  bear- 
ing. The  question  is  not  one  of  construct- 
ive service  vel  non,  but  whether  the  wife, 
an  absentee,  can  be  brought  into  court  by 
citation  on  her  husband,  absentee,  who  hap- 
pens to  be  temporarily  in  this  state.  The 
service.  In  so  far  as  she  is  concerned,  not 
being  personal,  the  court  was  without  Juris- 
diction. The  plea  to  the  Jurisdiction  In- 
voked as  an  admission  of  citation  Is  not 
such  an  admission  as  waives  citation,  it  hav- 
ing been  interposed  by  an  absentee.  Aa 
against  her,  citation  is  the  basis  of  the  ac- 
tion. The  plea,  as  presented,  covers  both 
want  of  citation  and  Jurisdiction. 

The  court  was  without  Jurisdiction  because 
the  defendant  had  not  been  legally  cited. 
The  amount  claimed  being  paraphernal,  the 
husband  having  Joined  his  wife  to  authorize 
her  and  assist  her  In  the  salt,  the  defendant 
contends  that  plaintiffs  have  no  right  of  ac- 
tion against  him.  Every  person  Is  responsi- 
ble for  the  damages  he  has  occasioned  by 
his  negligence  or  imprudence.  If  defend- 
ant's wife  has  committed  a  trespass,— a  tort, 
as  Is  alleged,— and  thereby  has  caused  dam- 
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ages,  he  wbo  has  authorized,  Joined,  and 
aided  In  the  act  Is  also  bound.  He  Joined  In 
the  petition  and  all  subsequent  proceedings 
of  sequestration.  It  is  true  that,  had  he 
declined  to  authorize  his  wife,  she  possibly 
would  hare  obtained  the  authorization  of 
the  court;  but  the  court,  without  reference 
to  the  character  of  the  action  or  the  nature 
of  the  claim,  would  have  granted  the  au- 
thority. She  would  have  appeared  before 
the  court  quoad  the  suit  aa  a  feme  sole. 
The  court  would  have  been  indlfTerent  and 
Impartial  as  to  the  result  The  husband  Is 
an  active  party  to  the  suit,  with  full  knowl- 
edge of  the  character  of  the  claim,  and  per- 
sisted In  the  alleged  trespass  by  continu- 
ously giving  authority  and  consent  to  the 
alleged  trespasser,  and  has  taken  an  active 
part  in  the  proceedings  from  beginning  to 
end.  Those  who  commit  torts  or  assist  in 
their  commission  are  bound  in  solido  for  the 
damages  occasioned.  Irwin  v.  Scribner,  15 
La.  Ann.  683. 

It  la  sought  to  hold  the  sheriff  responsible. 
He  was  ordered  to  sequester  certain  proper- 
ty. It  is  described  with  particularity.  It  was 
not  left  to  him  to  sequester  the  property  of 
the  defendant,  with  some  discretion  to  deter- 
mine whether  or  not  certain  property  belong- 
ed to  the  defendant  or  to  a  third  person.  By 
a  court  of  competent  Jurisdiction  he  was  com- 
manded to  sequester  property  described  and 
referred  to  la  the  order.  In  Bralnard  v.  Head, 
15  IjA.  Ann.  490,  this  court  held:  "A  sherifT 
has  no  legal  right  to  question  either  the  facts 
or  the  law  of  any  decrees,  order,  or  Judg- 
ment rendered  by  a  court  of  competent  Juris- 
diction. His  duty  Is  to  obey  and  execute 
the  lawful  mandates  of  the  court,  and  in  the 
discharge  of  this  duty  he  Is  Justified  and  pro- 
tected by  the  law,  and  as  a  consequence  can- 
not be  held  liable  to  damages."  The  duly 
was  as  pronounced  In  the  case  at  bar.  Those 
who  were  instrumental  In  obtaining  an  il- 
legal order  may  be  held  In  damages,  but  not 
the  executive  officer,  who  only  obeyed  the 
mandate  of  the  court 

A  plea  of  estoppel  was  Interposed,  based  on 
an  alleged  consent  of  one  of  the  defendants, 
H.  li.  Crow,  to  the  issue  of  the  writ  of  seques- 
tration, and  on  an  agreement  of  another  of 
the  defendants.  The  facts  urged  as  an  estop- 
pel against  the  former,  H.  Lk  Crow,  are  that 
he  held  a  conversation  with  Drew,  agent 
for  Mrs.  Mower,  in  which  he  expressed  the 
desire  of  supplanting  Martin  aa  party  to  the 
contract  with  Mrs.  Mower  for  trees  to  be 
sawed  at  their  sawmill;  that  upon  this  con- 
versation the  agent  sued  out  the  writ  of  se- 
questration; that  Crow  pointed  out  the  prop- 
erty to  be  sequestered;  and  that  his  copart- 
ner was  appointed  thesheritrs  keeper.  The 
agreement  that  the  defendant  avers  was  en- 
tered into  between  these  parties  Is  denied. 
The  testimony  upon  the  subject  is  contra- 
dictory and  Irreconcilable.  The  purpose  of 
the  agreement  and  the  conflicting  testimony 
are  mcb  that  the  rights  of  the  parties  will 


not  be  considered  affected  by  tbem  )n  any 
manner.  Such  an  agreement,  if  vntered 
into,  does  not  recommend  itself  to  the  tn- 
strumentality  of  the  courts  for  enforce- 
ment Tliat  one  of  the  partners  was  vp- 
polnted  keeper  und^  the  writ  of  sequestra- 
tion, and  retained  the  keepershlp  during  iui 
days,  is  not  a  waiver  of  any  real  right  be 
may  ttave  had  on  the  property.  It  is  not 
similar  to  the  owner,  who  points  out  his 
property  to  be  sold.  In  this  case,  during 
the  pendency  of  the  suit,  he  only  consented 
to  act  as  keeper.  In  so  far  as  relates  to  T. 
M.  Martin,  another  defendant,  the  facts  are 
that  in  1891  he  made  a  contract  with  O.  R. 
Mower  for  timber  of  the  lands  of  Mrs.  A 
P.  Mower,  tn  consideration  of  the  delivery  * 
to  her  of  one-tenth  of  all  the  lumber  sawed. 
This  contract  expired  about  the  time  that 
the  sequestration  was  Issued.  It  is  in  evi- 
dence that  Zach  Martin,  H.  L.  and  L.  S. 
Orow  entered  into  an  agreement  in  May, 

1891,  by  which  they  became  Jointly  interest- 
ed in  his  timber  contract  with  Mrs.  Mower. 
Under  this  agreement  they  erected  a  saw- 
mill on  the  land  of  Mrs.  Mower,  and  sawed 
timber  from  her  lands  from  June,  1891,  un- 
til December,  1891.  During  that  time  the 
tenth  stipulated  for  Mrs.  Mower  was  not 
paid.  On  the  last-mentioned  date  Mrs. 
Mower  instituted  suit,  and  sued  out  a  writ 
of  sequestration  claiming  an  amount  due  for 
the  tenth  of  the  lumber.  At  the  expiration 
of  33  days,  Mrs.  Mower  bonded  the  property, 
and  delivered  it  to  T.  M.  Martin,  who  with 
Zach  Martin  operated  the  mill  until  the 
sequestration     was     finally     dissolved.   In 

1892,  Martin  and  Drew,  agent,  entered  Into 
an  agreement  reciting  that  whereas  Drew, 
agent,  had  executed  a  forthcoming  l)ond  for 
the  release  of  the  property  sequestered  in 
the  case  of  Annie  P.  Mower  and  Husband 
vs.  T.  L.  Martin,  they  agreed  that  he,  Mar- 
tin, should  have  possession  of  and  use  the 
property  sequestered;  that  the  suit  was  to 
remain  In  court  until  an  accurate  statement 
could  be  furnished  of  the  property,  and 
his  Indebtedness  fixed.  He  abandoned  all 
claims  for  damages  and  lumber.  The  previ- 
ous existing  contract  for  timber  from  Mrs. 
Mower  was  acknowledged  and  renewed. 
In  June  of  that  year  the  sequestration  was 
dissolved  on  the  ground  that  Mrs.  Mower 
had  no  privilege  to  sustain  a  sequestration. 
In  June,  1803,  the  partnership  affairs  of  the 
firm  of  Martin  and  Crow  were  settled,  T. 
M.  Martin  withdrew  from  the  partnership, 
and  the  remaining  members  of  the  partner- 
ship were  subrogated  to  his  rights.  It  la 
in  place  to  now  state  that,  T.  L.  Martin 
having  waived  all  right  to  lumber  and  dam- 
ages, he  had  none  to  transfer;  and,  as  to 
this  claim,  plaintifTs  are  absolutely  without 
a  cause  of  action. 

The  plea  of  prescription  is  also  Interposed, 
viz.  the  prescription  of  one  year.  Twelve 
months  and  three  days  had  elapsed  from  me 
date  of  sequestration  to  the  date  citation 
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was  served.  Prescription  runs  from  tbe  day 
on  whicb  the  damage  was  sustained.  Rev. 
GiTil  C!ode,  art  3537.  The  suit  Is  for  dam- 
ages for  wrongfol  seizure  of  property.  The 
loss  and  damage  caused  to  plaintiffs  by  the 
seizure  made  on  the  10th  day  of  December, 
1881,  was  prescribed.  Service  was  made  on 
the  12th  ot  December,  1882,  three  days  after 
the  year  had  elapsed. 

Plaintiffs  contend  that  the  damage  was  ac- 
cruing from  day  to  day,  and  only  pre- 
scribed from  the  time  It  was  actually 
caused.  This  is  indisputable  as  to  ihe  dam- 
ages to  the  mill  and  other  property,  if  any 
occurred  from  day  to  day  after  the  seizure. 
(Suit  was  not  brought  for  the  lumber  which 
>  was  sequestered,  but  for  damages  caused  by 
the  seizure.)  The  damage  caused  on  the 
lOtb  day  of  December,  1891,  is  prescribed, 
being  for  damages  In  the  loss  of  lumber 
taken  that  day;  the  12  months  having 
elapsed  on  the  day  service  was  made.  It 
remains  for  us  to  determine  whether  any 
damages  have  been  proven  as  accruing  to 
the  plaintiff  personally,  and  not  as  trans- 
ferees. Damages,  if  proven,  were  caused 
from  day  to  day,  and  arose,  if  at  all,  within 
one  year  prior  to  the  suit  The  property, 
on  the  day  it  was  sequestered,  was  valued 
by  the  sheriff  and  two  appraisers  at  $2,125. 
One  of  the  partners  testifies  that  the  mUl 
shed  leaked,  and,  as  a  result,  the  operations 
of  the  mill  were  interrupted  in  rainy  weath- 
er, which  was  frequent  at  the  time;  the 
roads  were  in  bad  condition,  and  heavy 
transportation  over  them  was  difficult;, 
lumber  was  not  in  demand,  and  the  profits 
small.  Disinterested  witnesses  testify  that 
the  mill  would  not  have  been  operated  half 
of  the  time.  The  damages  claimed  are  en- 
tirely for  profits  the  parties  think  would 
have  been  realized.  The  whole  case  depends 
on  varying  estimates.  The  records  do  not 
disclose  that  any  profits  were  realized  Just 
preceding  the  sequestration  or  afterwards. 
There  Is  proof,  but  it  does  not  impress  us 
as  showing  profits;  only  the  reverse.  The 
possible  profits  of  an  enterprise  must  be 
proven  with  some  degree  of  certainty,  and 
should  not  be  made  to  depend  upon  gross 
estimates  of  possible  revenues  and  of  pos- 
sible expenses  without  reference  to  details 
and  particulars.  The  contingencies  attend- 
ing profits  or  the  possibilities  of  losses  for- 
cibly present  themselves  on  an  examination 
of  the  testimony.  We  have  earnestly  ap- 
plied ourselves  to  find  damages  proven. 
The  evidence  is  not  such  as  to  establish  the 
claim  made.  Were  we  to  follow  the  esti- 
mate of  interested  witnesses,  a  decree  could 
be  entered  for  a  large  amount  without  satis- 
factory testimony  showing  satisfactorily 
the  actual  cost  of  operating  a  mill  and  of 
the  possible  price  of  its  products  in  the 
markets.  No  allowance  would  be  made  for 
breakages  or  for  stoppages.  The  clement 
of  certainty  is  wanting.  It  is  therefore  or- 
dered,   adjudged,    and    decreed    that    the 


Judgment  appealed  from  be  annulled,  avoid- 
ed, and  reversed,  and  that  plaintiffs'  de- 
mand be  rejected,  and  their  suit  dismissed, 
at  their  costs  in  both  courts. 

On  Rehearing. 

PER  CURIAM.  We  have  carefully  and 
patiently  examined  the  records  In  this  case 
to  verify  the  facts  stated  In  the  opinion. 
We  find  only  one  error,— the  date  of  the  cita- 
tion on  A.  P.  Mower.  The  error  was  In  the 
confusion  of  dates  resulting  from  the  cer- 
tificate of  the  clerk  to  the  citation,  which 
came  up  separately,  and  the  return  on  the 
citation  by  the  sheriff.  But  this  error  can 
have  no  effect  on  the  merits  of  the  case. 
The  facts  fully  Justify  the  decree  rendered. 
Rehearing  refused. 


(«  lA.  Abb.  UOT) 
STATE  V.  LAKE!  et  &1.  (No.  367.) 
(Supreme  Court  of  Louisiana.  Oct.  13,  1883.) 
Bhsrift's  Bond— Liability  of  Bubitibs. 
^e  issuing  of  a  commission  to  an  officer 
who  Is  in  arrears  to  the  state,  and  the  giving  of 
time  to  make  his  settlements,  do  not  operate 
as  a  discharge  to  the  sureties  on  his  official 
bond.  The  liability  of  the  sureties  on  the  offi- 
cial bond  continues  for  a  reasonalile  time  after 
the  term  of  the  officer  expires,  for  the  maldng 
of  a  new  bond.  This  reasonable  time  is  fixed 
in  this  state  by  law.  The  constitution  coutin- 
nes  all  officers  in  office  until  their  successors 
are  qualified.  Under  Act  No.  68  of  1877,,  (Ex. 
Sess.,)  the  governor  cannot  issue  a  commission 
until  30  days  after  a  general  election.  Under 
Act  No.  19  of  1878,  the  newly  commissioned 
officer  has  thhrty  days  after  the  receipt  of  his 
commission  in  whicli  to  take  the  oath  of  office 
and  file  his  bond.  The  liability  of  the  sureties 
then  continues  until  30  days  after  the  receipt  of 
the  commission,  (w  until  a  new  l>ond  is  ffied  and 
recorded.  Certified  statements  from  the  t>ooks 
of  the  auditor  of  public  accounts  are  prima  facie 
evidence  of  the  condition  of  the  officer's  ac- 
counts with  the  auditor's  office.  A  tax  collect- 
or is  properly  charged  with  the  tax  rolls  and 
licenses  issued  to  him,  the  whole  of  which  he 
is  presumed  to  have  collected,  unless  rebutted 
by  legal  vouchers  for  legal  payments.  State 
V.  Powell.  40  La.  Ann.  234,  4  South.  46. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  parish  of  Cad- 
do; S.  L.  Taylor,  Judge. 

Action  on  an  official  bond  by  the  state  of 
Louisiana  against  John  Lake  and  others. 
Plaintiff  had  Judgment  and  defendants  other 
than  Lake  appeaL   Affirmed. 

F.  Q.  Thatcher,  Land  &  Land,  and  Bell  ft 
Randolph,  for  appellants. 

Sureties  for  the  fidelity  of  am  officer  ap- 
pointed for  a  limited  term  are  not  liable  tac 
his  defaults  beyond  the  term  of  the  appoint- 
ment or  commission  under  which  the  bond 
was  furnished;  and  this  is  not  extended  by 
provisions  of  law  to  the  effect  that  the  offi- 
cial  continue  in  office  until  his  successor  is 
qualified;  and,  if  extended  at  all.  It  can  be 
for  only  such  reasonable  period  of  time  as, 
with  due  diligence,  the  successor  could  be 
appointed   and  qualified.    State  t.  Powell, 
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40  r^.  Ann.  243,  4  Sotith.  447;  Mayor,  etc., 
V.  Cr6wen,  40  N.  J.  Law,  207;  Association  v. 
Price,  16  Fla.  204;  Harris  v.  Babbit,  4  Myers, 
Fed.  Dec.  255;  and  others  quoted  in  State  v. 
PowelL 

It  Is  only  when  a  tax  collector  comes  to 
make  his  annual  settlement,— when  he  is 
presumed  to  have  collected  all  the  taxes  for 
the  fiscal  year,— that  the  whole  assessment 
roll  can  be  charged  against  him.  At  all  other 
settlements  he  can  be  held  to  account  for 
such  amounts  as  Is  afflrmatlyely  shown  to 
have  been  collected  by  him,  and  if,  during 
that  fiscal  or  tax  year,  be  has  been  reap- 
pointed or  re-elected,  and  given  a  new  bond, 
his  sureties  on  the  old  bond  will  be  liable 
only  for  the  amount  collected  by  him  and  not 
accounted  for  before  the  filing  of  the  new 
bond,  which  amount  must  be  proved  by  the 
state.  State  r.  Daapit,  80  La.  Ann.  1112; 
State  T.  Powell,  40  La.  Ann.  246.  4  South. 
447. 

John  B.  Land,  Dlst  Atty.,  for  appellee. 

The  sureties  on  the  bond  of  an  ofilcer  can- 
not avail  themselves  of  laches  or  omlsslmis 
of  other  officers  In  the  performance  of  duties 
Imposed  by  law  as  a  ground  of  discharge  of 
their  own  liability.  The  inellglbUity  or  dls- 
qnallficatl(»i  of  their  principal  Is  no  defense. 
State  V.  Powell,  40  La.  Ann.  237,  4  South. 
46,  and  authorities  there  cited. 

The  auditor  of  public  accounts  is  without 
power  to  extend  the  time  fixed  by  law  for 
the  settlement  of  state  tax  collectors,  who 
are  defaulters  at  the  moment  they  fall  to 
make  settlements  at  the  time  fixeu  by  law. 
31  La.  Ann.  423. 

Whether  the  state  can  or  cannot  attack  a 
quietus  collaterally  is  Immatwlal  In  a  case 
when  judgment  of  nonsuit  is  rendered 
against  the  state,  because  the  auditor's 
certified  statements  show  that  the  taxes  al- 
lied to  be  covered  by  the  quietus  are  still 
in  litigation,  and  consequently  nonoollectible 
by  the  defendant  tax  collector. 

A  tax  collector  who  Is  a  defaulter  when 
commissioned  by  the  governor  cannot  plead 
his  commission  aa  evidence  that  he  has  ac- 
counted for  and  paid  over  to  the  state  all 
sums  of  money  due  up  to  the  date  of  Is- 
suance of  said  commission.  Such  a  commis- 
sion Is  not  a  "discharge,"  as  contemplated 
by  article  171  of  the  constitution  of  1879; 
nor  is  it  a  "quietus"  or  "treasurer's  receipt," 
as  required  by  section  118  of  the  Bevlsed 
Statutes  of  1870,  audi  Act  No.  85  of  1888,  ! 
78. 

The  tax  collector  is  charged  with  sum  total 
of  the  rolls  and  of  the  licenses,  and  It  is  for 
him  to  offset  these  by  "legal  vouchers"  for 
"legal  payments."  40  La.  Ann.  237,  4  South. 
46;  31  La.  Ann.  736;  37  La.  Ann.  718. 

The  liability  of  sureties  under  a  tax  col- 
lector's bond  extends  to  such  reasonable 
period  beyond  the  term  of  ofQce  of  the  prin- 
cipal as  would  enable  a  successor  with 
lue  diligence  to  be  appointed  and  qualified. 


Mayor  v.  Cromwell,  40  N.  J.  Law,  207;  40 
La.  Ann.  245,  4  South.  447;  8  Mass.  275. 

Article  161  of  the  constitution  ordains  that 
"all  officers  shall  continue  to  discharge  the 
duties  of  their  offices  until  their  succes- 
sors shall  have  been  Inducted  into  office," 
thereby  expressly  extending  the  term  of  the 
tax  collector's  office  beyond  the  next  general 
state  election. 

Act  No.  68  of  the  ESxtra  Session  of  1878 
(section  40)  forbids  the  governor  to  Issue 
commissions  to  newly-elected  officials  in  less 
than  80  days  after  a  general  election. 

Act  No.  19  of  the  Acts  of  1878  (section  1) 
gives  to  the  newly-oommlssioned  official  an 
additional  delay  of  30  days  within  which  to 
furnish  bond. 

Section  1132  of  the  Revised  Statutes  of 
1870,  in  case  the  tax  collector  is  a  defaulter, 
allows  to  him  90  days  after  the  general  elec- 
tion within  which  to  prove  to  the  governor 
that  he  Is  not  a  defaolter,  or  has  paid  the 
amount  of  his  defalcation. 

The  state's  claim  is  based  upmi  and  sus- 
tained by  certified  extracts  from  the  books 
of  the  auditor  of  public  accounts.  The  suffi- 
ciency of  such  evidence  Is  disputed  by  the 
defendants;  but  it  is  well  settled  that  they 
are  official  records,  kept  under  requirements 
of  law,  and  as  such  are  admissible  and  fur- 
nish full  prima  fade  proof.  40  La.  Ann. 
237,  4  South.  46;  26  La.  Ann.  268;  12  La. 
Ann.  741, 

The  case  of  State  v.  Daspit,  30  La.  Ann. 
112,  In  which  it  was  held  that  the  certified 
statements  of  the  auditor  were  insufficient, 
does  not  bear  the  slightest  analogy  to  the 
Lake  Case.    Id. 

McBNBRY,  J.  The  state  of  Louisiana  in- 
stituted this  suit  against  the  defendants, 
aherlff  and  tax  collector  of  the  pariah  of  Cad- 
do and  the  sureties  on  his  official  Iiond  as 
tax  collector,  to  recover  the  sum  of  |26,194.- 
82  for  taxes  and  licenses  collected  by  him 
and  not  accounted  for  during  the  years  1889, 
1890,  1891,  and  1892,  together  with  the  pen- 
alties and  costs.  The  defendant  Lake  made 
no  defense  to  the  suit  The  codefendants 
of  the  sherifC,  sureties  on  hl%  official  bond, 
answered,  pleading  a  general  denial,  and 
specially  aver  that  John  Lake^  was  elected 
sheriff  as  his  own  successor  at  the  general 
election  held  on  April  19,  1892,  and  that  on 
said  date  his  previous  term  of  office  expired, 
and  that  from  said  date  respondents  are 
not  bound  as  sureties  on  his  official  bond; 
that  be  was  commissioned  sherifC  January 
26,  1892,  and  that  his  bond  as  tax  collector 
for  the  term  commencing  April,  1892,  was 
recorded  July  26,  1892;  that  the  issuing  of 
said  commission  to  said  Lake  is  evidence 
that  he  had  accounted  for  and  paid  over  to 
the  state  all  sums  of  money  due  up  to  that 
date,  and  that  the  defalcation  and  delin- 
quencies of  the  sheriS  occurred  subsequent 
to  the  discharge  of  his  sureties  on  the  l>ond 
for  the  term  of  office  commencing  April  19, 


Digitized  by 


Google 


128 


60UTHEBN  EEPOBTER,  Vol.  14. 


(La. 


1SS9;  that  said  Lake,  sheriff,  settled  with 
the  sheriff  for  all  taxes  and  licenses  for  the 
years  1889  and  1890;  that,  if  said  Liaise  was 
Indebted  to  the  state  when  his  commission 
issued  in  1892,  the  governor  and  state  au- 
ditor, by  issuing  said  commission  and  giv- 
ing time  to  said  Lake  without  the  consent 
of  the  respondents,  discharged  them  as  sure- 
ties, on  his  official  bond  as  tax  collector. 
There  was  Judgment  in  favor  of  the  state, 
and  the  respondents,  sureties  on  the  bond  of 
Lake  as  tax  collector,  appealed. 

John  Lake  was  elected  sheriff  in  1888, 
and,  the  20tb  day  of  June  following,  filed 
and  recorded  the  bond  for  his  official  con- 
duct as  tax  collector.  The  respondents  are 
the  sureties  on  this  bond.  On  the  19th  day 
of  April,  1892,  be  was  again  elected  sheriff, 
and  his  commission  Issued  on  the  21st  June 
following.  He  qualified  on  the  15th  day  of 
July,  and  on  the  26th  of  July  filed  and  re- 
corded his  official  bond.  On  the  10th  of 
September,  1892,  he  was  succeeded  in  office 
by  the  present  Incumbent.  The  district 
Judge  dismissed,  as  of  nonsuit,  the  claim  for 
taxes  of  1889  and  1890,  and  therefore  the 
taxes  for  1891  and  licenses  for  1892  are  in- 
volved In  this  appeal.  It  wiU  hardly  be 
necessary  to  comment  on  the  position  taken 
by  respondents  that  the  issuing  of  the  com- 
mission to  Lake  by  the  governor,  and  an 
extension  of  time,  if  it  had  been  proven, 
by  the  auditor,  had  the  effect,  ■  In  the  first 
instance,  of  releasing  him  from  Indebted- 
ness to  the  state,  and,  in  the  second,  of  can- 
celing his  official  bond  and  discharging  his 
sureties.  The  defalcation  made  him  in- 
eligible to  office;  but,  If  he  entered  upon  his 
official  duties,  this  did  not  concern  his  sure- 
ties on  his  official  bond,  who  were  on  said 
bond,  vouching  for  his  honesty  and  fidelity 
and  faithful  discharge  of  duties.  An  official 
may  be  ineligible  to  office,  and  yet,  until  his 
Ineligibility  has  been  drawn  In  question  and 
his  successor  appointed,  he  is  both  a  de  Jure 
and  de  facto  officer.  The  sureties  are  in 
no  way  concerned  about  the  title  to  the 
office,  or  the  qualification  or  disqualification 
of  the  officer.  State  v.  Powell,  40  La.  Ann. 
237,  4  South.  46.  The  auditor  of  the  state 
has  no  authority  to  grant  an  extension  of 
time  to  the, tax  collector  to  make  his  settle- 
ments. The  time  for  these  settlements  is 
fixed  by  law.  The  siveties  on  his  official 
bond  went  on  it  with  a  knowledge  of  the 
law  that  thehr  principal  had  to  account  for 
money  collected  for  taxes  and  licenses  at 
stated  time.  No  default  of  any  official  ex- 
cuses neglect  in  another.  It  has  been  held 
that  the  liabilities  of  sureties  on  an  official 
bond  should  be  held  to  extend  to  a  reasok- 
able  period  beyond  the  term  of  office  for  his 
successor  with  due  diligence  to  qualify. 
Gases  cited  in  State  v.  Powell,  40  La.  Ann. 
245,  4  South.  447.  But  in  this  state  the 
••reasonable"  period  has  been  fixed  by  law. 
Article  161   of  the   constitution   says:    "All 


officers  still  contlnae  to  discharge  the  duties 
of  their  office  imtil  their  successors  are  In- 
ducted Into  office."  It  is,  under  this  article, 
competent  for  the  legislature  to  fix  the  pe- 
riod within  which  an  officer  shall  qualify. 
Two  acts  of  the  legislature  designating  this 
period  were  In  existence  when  this  article 
of  the  constitution  was  adopted,  and,  being 
on  record  with  It,  the  acts  were  continued 
In  force.  The  term  of  the  office  is  fixed  at 
four  years.  This  term  must  necessarily  com- 
mence from  the  date  of  his  commission  and 
qualification  imder  it,  as  no  commission  can 
issue  to  him  under  Act  No.  58  of  1877,  (Ex. 
Sess.,)  before  the  expiration  of  30  days.  Act 
No.  19  of  1S78  (section  1)  provides  "that  all 
state,  dUtrict  and  parochial  officers  of  this 
state,  whether  elected  or  appointed,  shall  be 
required  within  thirty  days  after  the  re- 
ceipt of  this  commission  to  take  the  oath 
of  office  prescribed  by  law  and  give  bond 
when  bond  is  required,  and  cause  the  same 
to  be  ffied  in  the  proper  office  in  the  manner 
and  as  required  by  law."  The  bond  of  Lake 
as  tax  collector  was  given  with  reference  to 
existing  law.  His  bond  therefore  continued 
in  force  from  the  day  of  Its  creation  untH 
his  successor  received  bis  commission  and 
qualified,  as  required  by  Act  No.  19  of  1878. 
The  bond  was  executed  on  the  20th  June, 
1888,  his  commission  on  his  re-election  was 
issued  21st  June,  1892,  and  he  took  the  oath 
of  office  15th  July,  1891,  and  filed  and  re- 
corded his  bond  on  the  26th  July,  1892.  Un- 
der the  act  the  oath  of  office  must  be  taken, 
and  the  bond  filed,  wlthhi  80  days.  The 
new  bond  was  filed  more  than  30  days  after 
the  issuing  of  the  commission,  but,  if  we 
make  allowances  for  necessary  delays  of 
mailing  and  transit,  we  presume  It  was  filed 
within  30  days  after  the  receipt  of  his  com- 

.  mission.  The  record  does  not  show  when 
the  commission  was  received.  For  the  pur- 
pose of  this  suit,  this  date,  if  proximately 
correct  for  the  decision  of  this  case,  will  an- 
swer aU  purposes.  If  the  sheriff  fails  to 
take  the  oath  and  give  the  required  Ixmd, 
the  office  ipso  facto  becomes  vacant,  and 
necessarily  the  sureties  on  his  bond  are  dis- 
charged. State  T.  Powell,  40  La.  Ann.  245, 
4  South.  447.  The  sureties  on  the  official 
bond  of  an  officer  therefore  continue  their 
liability  as  such  until  the  officer  gives  the 
bond  within  the  30  days  from  the  receipt 
of  his  commission,  or  until  the  30  days  ex- 
pire, when  the  office  becomes  vacant.  Sec- 
tion 1132,  Rev.  St,  giving  a  sheriff  re-elected 
90  days  to  prove  to  the  satisfaction  of  the 

I  governor  that  he  is  not  a  defaulter,  in  order 
to  authorize  the  Issuing  of  a  commission  to 
him,  has  no  application  to  this  case. 

It  is  not  difficult  to  ascertain  the  amount 
due  the  state  for  licenses  and  taxes  by  the 
tax  collectors.  Tliroughout  the  state,  ex- 
cept the  parish  of  Orleans,  tax  collectors  are 
required  to  render  their  accounts  to  the 
auditor  within  the  first  10  days  of  April, 


Digitized  by 


Google 


La.) 


STATE  «.  LAKE. 


129 


October,  and  Janviary,  and  to  make  tbelr 
final  settlement  with  the  auditor  and  police 
Jury  of  each  pariBh  within  10  days  after  the 
aoth  day  of  July  of  each  year.  At  each  set- 
tlement they  are  required  to  make  an  oath 
that  the  settlement  contains  a  faithful  ac- 
count of  all  taxes  collected,  and  the  amount 
received,  if  any,  from  licenses  to  persons 
pursuing  trade,  profession,  or  taxed  occupa- 
tion. He  is  charged  with  the  tax  rolls  and 
the  blank  licenses  issued  to  blm.  Section  76, 
Act  No.  85  of  188a  Each  quarterly  settle- 
ment must  be  accurate  and  complete,  the  tax 
collector  accounting  for  money  received  on 
account  of  the  state,  and  the  tax  roll  and 
license  list  Is  credited  with  the  amount  col- 
lected and  paid  over.  On  the  final  settle- 
ment he  must  acoount  for  the  entire  tax 
roll  and  license  list,  being  credited  with  the 
blank  licenses  returned,  and  the  credits  to 
which  the  law  entitles  him  on  the  tax  roll. 
Failing  to  return  the  blank  licenses,  he  is 
chargeable  for  those  not  returned  as  col- 
lected, and,  falling  to  obtain  the  proper  cred- 
its authorized  by  law  on  the  tax  roll,  he  is 
diarged  with  the  taxes  which  he  does  not 
account  for  on  the  delinquent  list  He  is 
a  defaulter  when  he  fails  to  make  the  settle- 
ment quarterly,  as  required  by  law,  and  the 
sureties  on  his  official  bond  can  be  proceeded 
against  at  once  and  summarily.  The  final 
settlement  of  the  tax  collector  should  have 
been  made  with  the  auditor  within  ten  days 
from  the  20th  of  July,  1892,  when  a  quletos 
would  have  issued  to  him.  He  did  not  make 
this  final  settlement,  and  obtain  a  quietus. 
For  the  taxes  of  1881  defendants  have  failed 
to  show  that  tbetx  principal.  Lake,  settled 
according  to  law  for  these  taxes,  and  he  Is 
therefore  charged  with  the  tax  roll  unao- 
counted  for,  and  also  for  the  licenses  Is- 
sued to  blm  and  not  returned.  When  the 
sheriff  and  tax  collector  surrendered  the  of- 
fice or  resigned  it,  he  was  compelled  by  law 
to  deliver  to  the  recorder  of  the  parish  a 
list  of  all  unpaid  or  delinquent  taxes.  Thus 
It  will  be  seal  that  It  was  quite  easy  for 
the  sureties  to  exhibit  the  list  of  unpaid 
taxes  and  the  delinquent  taxpayers  since  the 
tax  collector  obtained  his  last  quietus.  The 
burden  of  proof  Is  on  them  to  show  the 
credits  to  which  the  tax  Is  entitled.  The  tax 
collector  Is  therefore  chargeable  with  the 
amount  on  the  tax  roll  which  he  falls  to 
hare  deducted  by  reason  of  inability  to  col- 
lect the  tax.  There  is  no  evidence  to  show 
that  any  part  of  the  balance  due  by  him 
<Hi  the  tax  roll  of  1891  was  collected  by  him 
after  he  qualified  by  filing  his  official  bond 
In  July,  1892,  at  which  time  his  sureties  were 
discharged.  Blank  licenses  were  Issued  to 
him  (Lake)  from  January  to  August,  1802, 
amounting  to  $16,900.  He  accounted  for 
$3,074,  leaving  112,826  unaccounted  for.  Sec- 
tion 2  of  the  license  act  of  1890  says:  "All 
licenses  shall  be  due  and  collectible  the  first 
T.1480.na3— 9 


two  months  of  each  year  and  all  unpaid  li- 
censes shall  become  delinquent  on  the  first 
day  of  March  of  each  year."  He  should 
have  returned  the  delinquent  licenses  on  bis 
first  quarterly  settlement  It  Is  to  be  pre- 
sumed that  he  obeyed  the  law,  and  col- 
lected licenses  when  they  were  due,  and  re- 
ported the  delinquents.  The  record  shows 
that  in  OctolKsr,  1892,  he  returned  $1,073, 
blank  licenses,  to  the  auditor,  and  on  Jan- 
uary 21,  1892,  be  paid,  on  account  of  licenses, 
$2,000.  No  collection  of  licenses  are  shown 
to  have  been  made  after  he  qualified  as  his 
own  successor  in  office.  Had  this  been  the 
case,  it  was  a  matter  of  proof,  the  burden 
of  which  was  on  the  defendant  sureties. 
That  this  was  in  the  ability  of  the  sureties 
to  prove  is  shown  by  the  provisions  of  sec- 
tion 2  of  the  license  act  of  1890.  From  the 
delinquent  list  Of  licenses  It  would  have 
been  easy  to  show  the  amounts  paid  after 
they  became  delinquent  and  by  whom  paid 
and  at  what  time. 

The  whole  case  on  the  merits  against  the 
defendant  sureties  may  be  summed  up  in  a 
few  words:  The  tax  collector  was  charged 
with  the  tax  roll  of  1891.  The  defendant  on 
his  final  settlement  was  the  debtor  to  the 
state  for  the  taxes  not  accounted  for.  His 
sureties  became  liable  at  once.  Act  No.  85 
of  1888,  {{  39,  76-7&  The  tax  roU  showed 
a  balance  due  the  state  of  $10,685.81.  The 
burden  of  proof  is  on  the  sureties  to  prove 
that  this  balance  was  reduced  by  collections 

i  on  said  roll,  made  after  they  were  discharged. 

'  Blank  licenses  were  Issued  to  him  for  $15,000. 
The  licenses  were  due  on  1st  March,  and 
after  that  date  the  license  tax  payer  became 
delinquent  and  the  sherlfF  and  tax  collector 
should  have  accounted  for  license  taxos  in 
his  settlement  with  the  auditor  In  the  first 
quarterly  settlement  thereafter.  Falling  to 
do  so,  he  was  a  defaulter  for  the  amount 
of  licenses  issued  to  him  and  unaccounted 
for,  and  his  sureties  at  once  became  liable 
for  the  balance.  Revenue  Act  of  1888;  Li- 
cense Acts  of  1886,  1890.  After  he  defaulted 
in  making  settlements  on  the  day  fixed  by 
law,  he  ii>so  facto  became  a  defaulter,  and 
the  burden  of  proof  is  on  the  sureties  to 
show  tliat  the  balances  claimed  by  the  state 
on  the  tax  roll  and  for  licenses  were  col- 
lected after  their  release  on  his  bond.  No 
such  showing  has  been  mada  Police  Jury  t. 
Brookshler,  31  La.  Ann.  736;  State  y.  Gnll- 
bean,  37  La.  Ann.  718;  State  v.  Powell,  40 
La.  Ann.  237,  4  South.  46.  The  case  against 
defendants  has  been  folly  made  out  The 
full  prima  facie  showing  made  by  the  state 
by  certified  extracts  from  the  auditor's  books, 
showing  the  condition  of  the  sheriff's  ac- 
counts, has  not  been  rebutted  by  defendants 
by  legal  vouchers  for  legal  payments  as  off- 
sets. State  V.  Powell,  40  La.  Ann.  234,  4 
South.  46.   Judgment  affirmed. 


Digitized  by 


Google 


130 


SOUTHEEU  BEPOBTfiB,VoL.  14. 


(La. 


(IB  lA.  Ann.   1231) 

STATE)  ex  rel.  BRBAZEAIiB.  Digtrict  Attor- 
ney, T.  CANNON,  Sheriff.  (No.  366.) 
(Supreme  Conrt  of  Louisiana.  Oct  12,  1893.) 
AoTiOK  TO  Remove  Shekift  —  Afpbal  bt  State 
— Bond. 
In  a  iuit  undrar  article  171  of  the  consti- 
tution to  hare  a  sheriff  declared  ineligible  be- 
cause be  is  a  defaulter,  the  quietus  of  the  au- 
ditor, although  given  after  his  election,  the  re- 
ceipt of  the  parish  treasurer  and  receipts  of  the 
auditor,  the  manner  in  which  the  police  jury 
makes  its  settlements  with  the  tax  collector 
for  amounts  paid  the  parish  treasurer,  to  show 
that  this  was  only  a  partial  payment,  and  parol 
and  written  testimony  as  to  the  fact  of  defalca- 
tion, are  all  admissible  in  evidence.  The  suit 
to  remove  ineligible  <^cer  for  defalcation  is 
conducted  under  article  171.  and  not  articles 
196.  201.  In  a  suit  of  this  kind  the  state  does 
not  have  to  give  bond  for  an  appeal. 
(Syllabus  by  the  Court.) 

Appeal  from  district  oourt,  parlab  of 
Avoyelles;  A.  V.  Coco,  Judge. 

Action  by  the  state  of  Louisiana,  on  the 
relation  of  Pbanor  Breazeale,  district  at- 
tomey,  against  Clifton  Cannon,  sheriff  of 
Avoyelles  parish,  to  remove  defendant  from 
office.  There  was  judgment  for  defendant, 
and  plaintiff  appealed.  Defendant  now 
moves  to  dismiss  the  appeal.  Motion  denied, 
and  cause  remanded. 

Fhanor  Breazeale,  Dist  Atty.,  for  appel- 
lant. 

"No  person  who^  at  any  time,  may  have 
been  a  collector  of  taxes,  wb.ether  state, 
parish  or  mTmlcipal,  *  *  *  shall  be  eli- 
gible to  any  office  of  honor,  profit  or  trust 
under  the  state  government  •  •  •  until 
he  shall  have  obtained  a  discharge  for  the 
amount  of  such  collections  and  for  all  public 
moneys  with  which  he  may  have  been  in- 
trusted."    Article  171,  Const  1879. 

A  dischaige  is  a  quietus  or  receipt  In  full, 
issued  by  the  competent  aatUorlty  in  conform- 
ity VTlth  law.    33  La.  Ann.  721. 

The  only  competent  authority  to  grant 
a  discharge  to  a  tax  collector  for  poll  taxes 
collected  by  him  is  the  school  board  to  whom 
It  is  dua    Id.  722. 

The  president  of  the  police  Jury  has  no 
authority  in  law  to  grant  the  sheriff  and 
tax  collector  a  quietus  or  discharge  for  taxes 
and  licenses  due  the  parish.  The  only 
legally  constituted  authority  to  grant  such 
discharge  or  quietus  is  the  police  Jury.  Id. 
721. 

In  a  suit  like  the  instant  one,  the  sole  ques- 
tion is  eligibility  vel  nout  and  is  dependmt 
on  the  existence  of  a  quietus  or  discharge; 
and  long,  Intricate,  and  confused  accounts 
of  a  fiduciary  officer  cannot  be  Inquired  into. 
Id. 

The  right  of  the  state  in  its  organic  law 
to  prescribe  qualifications  tat  holding  c^ce 
Is  undeniable. 

The  state  having.  In  hw  organic  law,  pre- 
scribed the  qualification  of  age,  fixed  at  tbe 
minimum  of  21  years,  in  a  suit  to  inquire 
Into  an  officer's  eligibility  on   the  ground 


that  he  was  not  21  years  old,  it  would  be 
folly  to  inquire  whether  or  not  he  was  in- 
debted to  the  state  or  parish,  and  bad  not 
obtained  a  discharge,  as  required  by  ar- 
ticle 171,  Const  1879. 

So,  in  a  suit  to  test  the  eligibility  of  a 
sheriff  on  the  ground  that  he  had  not  ob- 
tained a  discharge  or  quietus  from  the 
proper  authority,  it  would  be  equally  falla- 
dons  to  Inquire  into  his  age. 

There  is  no  analogy  whatever  between 
the  Reld  Case,  46  La.  Ann.  162, 12  Soutb.  189. 
and  the  Instant  case. 

Defendant  is  estopped  from  opening  an  in- 
quiry which  he  bad  prevented  plaintiff  from 
opening. 

The  case  of  District  Attorney  ▼.  Echere- 
rla,  33  La.  Ann.  718,  is  relied  on  by  plaintiff 
as  containing  the  law  applicable  to  this  in- 
stant case. 

A  quietus  can  be  given  to  the  tax  collector 
only  by  the  school  board.  In  so  far  as  relates 
to  its  veil  tax.  Section  4,  Act  No.  120  of 
1880. 

Thomas  Overton,  John  C.  Wlckllfle,  and 
Joffrion  &  Joffrion,  for  appellee. 

An  appeal  bond  Is  necessary  to  snpport'an 
appeal  by  plaintiff  in  a  suit  under  the  in- 
trusion into  office  act 

Action  under  article  171  of  the  conatlta- 
tion  to  remove  defendant  from  the  office  of 
sheriff  and  tax  collector  by  reason  of  non- 
eligibility  in  not  h,avlng  obtained  a  dis- 
charge previous  to  his  re-election. 

To  go  behind  the  "discharge"  of  artlde 
171  of  the  constitution,  there  must  be  some 
allegation  of  error,  fraud,  or  irregularity  to 
authorise  the  proof. 

The  discharge  cannot  be  collaterally  in- 
quired into,  but  must  be  directly  assailed,  and 
the  defect  or  irregularity  clearly  set  out 
so  as  to  put  the  defendant  on  his  proper 
defense. 

Tbe  fact  that  defendant  objected  to  plain- 
tiff's going  behind  the  dlscbarge  does  not 
estop  the  defendant  from  ptoYing  the  dis- 
charge itself.  Plaintiff  cannot  make  the  de- 
nial of  the  discharge  the  basis  of  his  demand, 
and  then  prevent  defendant  from  proving 
the  discharge. 

The  receipt  of  the  parish  Ixeasurer  is 
the  {HTlmary  evidence  whether  the  collector 
has  paid  into  the  parish  treasury  the  moneys 
collected  by  him  oa  account  of  the  parish 
and  school  fund,  as  the  receipt  of  the  au- 
ditor Is  the  best  evidence  as  to  whether  he 
has  discharged  his  liability  to  the  levee  snB 
state  funds.  State  v.  Reld,  46  La.  Ann.  182, 
12  South.  180. 

The  "discharge"  of  article  171  of  the  con- 
stitution applies  to  moneys  actually  collected. 
It  does  not  refer  to  moneys  not  collected. 
The  constitutional  fiat  is  aimed,  not  at  de- 
fault, but  default  with  dishonor.  The  court 
cannot  add  to  the  condition,  or  extend  the 
penalty  to  other  causes  not  enumerated  In 
the  constitution.    Cooley,  Const  Llm.  p.  178. 
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While  the  discharge  Is  intended  to  apply 
to  moneys  actually  collected,  and  "takes 
effect  Independently  of  whether  the  collector 
has  procured  a  final  settlement  of  his  gen- 
eral account  or  not,"  the  quietns  is  a  dis- 
charge covering  moneys  collected  as  well  as 
uncollected,  and  Is  preceded  by  a  final  set- 
tlement 

Where  defendant  shows  a  discharge,  he  is 
entitled  to  its  protecting  shield.  Some  re- 
spect is  due  to  the  act  of  the  officer  charged 
to  veriJty  the  account  If  there  Is  error  in 
the  discharge,  a  liability  remains,  bnt  the 
remedy  would  have  to  be  sought  other  than 
in  the  constitution.  The  constitutional  pen- 
alty does  not  attach  to  such  a  case,  lacking, 
as  it  does,  In  the  element  of  default 

McBNEBT,  J.  The  appellee  has  filed  a 
motion  to  dismiss  the  appeal  on  the  ground 
that  the  appellant  has  executed  no  bond. 
The  state  Is  the  appellant,  and,  as  there  is 
no  one  contesting  the  office,  the  state  brings 
this  fsnit  in  her  own  interest,  and  is  there- 
fore not  required  to  execute  a  bond  for  an 
appeaL  This  salt  is  instltated  by  the  district 
attorney  of  the  tenth  Judicial  district  on 
behalf  of  the  state,  under  section  2593,  Bev. 
St.,  to  have  the  defendant  sheriff  declared 
ineligible,  under  article  171*  of  the  consti- 
tution of  the  state,  to  hold  the  office  of 
sheriff.  The  petition  alleges  that  the  defend- 
ant was  elected  sheriff  of  the  parish  of 
Avoyelles  In  1888,  and  that  as  sheriff  he 
was  ex  officio  tax  collector;  that  he  was  re- 
elected sheriff  in  April,  1892;  that,  having 
failed  to  .obtain  the  proper  discharge  from 
the  proper  authorities  for  all  public  moneys 
collected  by  him  in  his  official  capacity 
during  his  first  term  of  office,  he  was  in- 
eligible to  hold  said  office;  and  that  his  re- 
election was  null  and  void.  There  was 
judgment  for  the  defendant,  and  the  state 
has  appealed. 

An  exception  was  filed  to  the  suit  on  three 
grounds:  (1)  That  the  requisite  number  of 
citizens  under  articles  196  and  201  of  the 
constitution  and  Act  135  of  1880  were  not 
Joined  In  the  suit  This  suit  Is  not  Instituted 
In  pursuance  of  said  article  and  said  act  It 
Is  under  article  171  of  the  constitution,  de- 
claring the  officer  ineligible  for  a  failure  to 
pay  over  public  mon^rs  collected  by  him. 
It  Is  not  only  to  remove  him  from  office,  but 
to  declare  his  election  a  nullity  and  the  office 
vacant  (2)  That  the  petition  disclosed  no 
cause  of  action.  The  allegations  are  specific, 
and  proof  to  sustain  them  would  result  In  a 

>  The  article  reads  as  follows:  "No  person 
who,  at  any  time,  may  iiave  been  a  oollector 
of  taxes,  whether  state,  parish  or  municipal,  or 
who  may  have  been  otherwise  entrusted  with 
public  money  or  any  portion  thereof,  shall  be 
dildble  to  the  general  assembly  or  to  any  office 
of  honor,  profit  or  trnst  under  the  state  govern- 
ment, or  any  parish  or  municipality  thereof,  un- 
til he  shall  have  obtained  a  discharge  for  the 
amoant  of  such  collections  and  for  all  public 
moneys  with  wliicb  he  may  have  been  en- 
trusted." 


Judgment  in  behalf  of  the  state.  The  allega-- 
tion  in  the  exception  that  no  allegation  has 
been  made  that  would  authorize  a  reopening 
of  the  settlements  made  witili  the  authorities 
with  whom  be  was  compelled  to  settle  is 
untenable,  for  this  is  the  fact  to  be  estab- 
lished,—whether  or  not  he  has  ma&e  the  set- 
tlements required  by  law.  In  this  ruling  we 
have  passed  on  the  third  ground  of  excep- 
tion. The  exceptions  were  properly  over- 
ruled. The  defendant  answered  with  a  gen- 
eral denial,  and  specially  denied  that  be  was 
a  defaxdter  when  elected  sheriff.  There  are 
very  many  bills  of  exception  in  the  record 
reserved  by  the  district  attorney  and  the 
defendant  to  the-  introduction  of  evidence. 
The  plaintiff  offered  to  prove  by  the  parish 
treasurer  that  the  sheriff  had  a  settlement 
with  liim,  as  shown  by  his  books,  at  which 
he  paid  $7,983.82  for  taxes  of  1891,  and  the 
sum  of  ^.50  for  licenses  of  1891.  The  evi- 
dence was  objected  to  by  defendant  on  the 
ground  tliat  it  was  irrelevant  to  the  fact  at 
issue,  which  was  a  procitrance  of  discharges 
for  all  sums  due,  and  required  by  article  171 
of  the  constitution.  The  evidence,  we  pre- 
sume, was  offered  to  show  that  the  sheriff 
paid  that  sum  and  no  more,  and  had  never 
received  a  discharge  for  balances  due  by 
him.  For  such  a  purpose  it  was  admissible, 
and  the  same  may  be  said  as  to  the  other 
questions  asked  the  parish  treasurer.  CThe 
fact  that  he  was  parish  treasurer  after  the 
sheriff  was  elected  to  office  is  immaterial. 
The  treasurer  of  the  school  board  was  intro- 
duced by  the  state  as  a  witness,  and  ques- 
tions similar  In  character  were  addressed  to 
him,  and  the  same  objections  made  as  to 
the  questions  asked  Uie  parish  treasurer. 
For  the  same  reasons  given,  the  evidence 
should  have  been  admitted.  Extracts  from 
the  parish  treasurer's  books  were  offered  in 
evidence  by  plaintiff,  and  objected  to  as  not 
being  authentia  Being  extracts  from  pub- 
lic archives,  the  offidal  records  of  the  par- 
ish, they  were  prima  facie  evidence,  and 
should  have  been  admitted.  State  v.  Lake, 
14  South.  126,  (decided  this  term.)  The  de- 
fendant offered  in  evidence  the  quietuses 
from  the  auditor  of  public  accounts  for  taxes 
and  licenses  for  certain  years.  The  state  ob- 
jected on  the  ground  that  they  were  dated 
after  the  election  of  defendant  and  because 
the  plaintiff  cliarges  that  the  defendant  did 
not  have  them  before  he  was  elected  sheriff, 
and  for  irrelevancy.  The  objections  were 
sustained.  It  should  have  gone  to  the  effect 
of  the  evidence.  The  ruling  was  erroneous. 
At  this  stage  of  the  case  plaintiff  offered  in 
evidence  document  No.  3,  purporting  to  show 
that  the  police  Jury  had  granted  no  quietus 
to  the  defendant  It  was  admissible  to  show 
this  fact,  as  the  police  Jury  was  the  body  au- 
thorized to  grant  the  quietus.  Defendant, 
on  renewing  the  introduction  of  his  evi- 
dence, offered  the  receipt  of  the  president  of 
the  police  Jury  for  taxes  paid.  It  was  com- 
petent, relevant,  and  important  evidence  in 
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behalf  of  defendant  It  ratty  not  bare  been  for 
all  the  taxes  due  the  parish,  bnt,  in  connec- 
tion with  other  receipts  and  evidence.  It 
might  show  a  full  payment  of  Indebtedness 
to  the  parish.  Other  receipts  signed  by  the 
president  of  the  police  Jury  were  rejected  on 
the  same  ot)jectlons,  and  bills  reserved.  The 
same  ruling  will  apply  to  these  bills. 
Quietuses  were  offered  in  evidence  from  the 
auditor,  and  rejected  on  the  same  grounds 
as  those  heretofore  noticed.  They  should  have 
been  received.  Defendant  offered  extracts 
from  minutes  of  police  jury  on  October  6, 
1892,  that  the  accounts  of  Cannon,  tax  col- 
lector for  the  years  1888  to  1891,  both  in- 
clusive, and  licenses  for  1892,  had  been  in- 
vestigated by  a  committee  appointed  by  the 
police  jury,  showing  a  complete  settlement 
to  that  date  with  the  parish  authcHritles  toe 
parish  taxes.-  It  was  relevant  testimony, 
and  material  and  Important,  in  order  to  ar- 
rive at  the  fact  whether  or  not  the  tax  col- 
lector was  a  defaulter.  Whether  it  had  any 
eftect  as  a  defense  because  of  its  being  filed 
after  the  election  went  to  the  effect  of  said 
evidence.  There  was  therefore  error  In  re- 
jecting it.  And  this  same  ruling  will  apply 
to  the  rejection  of  the  report  of  the  examiner 
of  public  accounts,  dated  April  10, 1892.  The 
objection  went  to  the  effect  If  the  report 
was  true,  it  was  Important  to  the  defendant 
If  incorrect  It  could  be  contradicted.  A 
number  of  receipts  for  taxes  and  licenses 
were  offered  in  evidence,  and  rejected  on  the 
ground  that  they  were  not  discharges  for 
taxes.  The  objections  went  to  the  effect  and 
they  were  erroneously  excluded;  and  the 
same  may  be  said  of  the  receipts  of  the 
treasurer  of  the  police  jury,  signed  by  "I/. 
Barbeuer,  Ph.  Treasurer."  T.  T.  Fields  was 
offered  as  a  witness  to  prove  the  manner  in 
which  the  police  jury  made  its  settlements 
with  the  tax  collector.  We  see  no  reason 
why  the  evidence  should  not  have  been  ad- 
mitted, as  it  might  have  an  important  bear- 
ing on  the  settlements  made  with  the  police 
jury.  The  members  of  the  police  jury  were 
offered  tn  evidence  for  the  same  purpose, 
and  rejected  on  the  same  ground  as  the  re> 
jection  of  Fields'  testimony.  For  the  same 
reasons,  in  reviewing  the  objection  to  his 
testimony,  this  evidence  should  have  been 
received.  Cannon,  the  defendant  was  put 
on  the  stand,  and  the  object  of  his  testimony 
was  to  show  that  he  had  made  full  settle- 
ments of  all  taxes  due.  The  objection  to  the 
questions  propounded  to  him  went  to  the  ef- 
fect of  his  testimony.  The  fact  at  issue  was 
whether  or  not  he  was  a  defaulter,  and 
parol,  as  well  as  written,  testimony  may  be 
received  to  show  a  complete  settlement  with 
the  several  authorities  to  which  taxes  were 
due,  in  the  same  manner  that  the  same  kind  ; 
of  evidence  may  be  received  to  prove  the 
fact  that  taxes  are  due,  and  to  contradict 
for  Instance,  receipts  for  taxes  where  none 
have  been  paid.   The  plaintiff  In  rebuttal 


offered  in  evidence  the  certificate  of  the  clerk 
of  court  dated  May  10,  1893,  to  show 
that  no  discharge  or  quietus  had  been  re- 
corded for  parish  and  state  licenses  and 
taxes,  or  for  the  poll  tax  or  levee  taxes.  The 
recordation  of  the.  quietus  had  nothing  to  do 
with  the  fact  of  defalcation.  It  is  proved 
that  the  defendant  has  quietuses  for  taxes 
for  some  years.  The  nonrecordation  of  them 
cannot  destroy  the  fact  of  their  existence. 
The  case  will  be  remanded. 

In  the  opinion  we  have  carefully  abstained 
from  expressing  any  views  as  to  the  effect 
Of  the  evidence  which  was  rejected  by  the 
district  judge,  and  whether  the  facts  to  be 
adduced  on  the  trial  will  bring  this  case 
within  the  rulings  of  the  case  of  State  v. 
Reld,  45  La.  Ann.  162,  12  South.  189,  or  the 
EchererU  Case,  33  La.  Ann.  700.  The  rec- 
ord Is  so  barren  of  admitted  evidence  that  It 
Is  impossible  for  us  to  say  what  bearing  the 
evidence  rejected  would  have  In  deciding  the 
case  on  its  merits.  Both  the  state  and  de- 
fendant apparently  have  been  restricted 
within  too  narrow  limits.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  this  case 
be  remanded  to  the  lower  court  to  be  pro- 
ceeded with  according  to  law. 


(«  lA  Ann.  US3) 
STATE  V.  FRISCH.     (No.  11,286.) 
(Supreme  Court  of  Louisiana.     Nov.  20,  1893.) 

EmBEZZLBMBNT — RaTIFIOATION  BT  FaRTT  iNJUBin, 

So  far  as  the  right  of  the  state  to  pursue 
and  punish  a  criminal  is  Involved,  the  subse- 
quent ratification  of  the  act  by  the-  party  in- 
jured will  not  bar  a  prosecution  by  the  state. 
(Syllabus  by  the  Oiurt) 

Appeal  from  criminal  district  court  parlab 
of  Orleans;  James  C.  Molse^  Judge. 

Frederick  Frisch,  having  been  convicted  of 
embezzlement  appeals.   Affirmed. 

Evans  &  Dunn,  for  appellant  M.  J.  Cun- 
ningham, Atty.  Oen.,  (Lionel  Adams,  of  coun- 
sel,) for  the  State. 

MoBNERT,  J.  In  the  brief  of  defendant 
It  is  stated:  "We  abandon  all  bills  of  ex- 
ceptions In  the  record  except  the  fourth 
bill  of  exception."  The  fourth  bill  is  as  fol- 
lows: "Be  It  remembered  that  on  the  27tli 
day  of  February,  1893,  this  case  came  up 
for  trial,  as  appears  is  evidence;  that  a  Mr. 
Jules  Sugg,  one  of  the  witnesses  for  the 
state,  reached  New  Orleans  on  the  6th  day 
of  August,  1893;  that  defendant  was  absent 
from  the  city  at  the  time  for  the  benefit 
of  his  health;  that  as  soon  as  he  learned 
that  Mr.  Sugg,  a  partner  of  the  firm  of  Gass- 
ner  &  Co.,  was  In  the  dty,  the  defendant 
returned  to  the  city,  as  soon  as  possible;  that 
he  reached  the  dty  on  the  26th  day  of  Au- 
gust 1893;  that  on  the  28th  day  of  Au- 
gust he,  the  defendant  and  Mr.  Sugg,  of 
Gassner  &  Co.,  met  in  their  office,  had  a 
long  and  foil  conversation  ooncenUng   the 
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losses  of  Gassner  &  C!o.  and  the  defendant, 
whereupon  Mr.  Sugg  asked  the  defendant  for 
a  foil  and  complete  statement  of  the  entire 
transaction,— to  make  a  full  and  complete 
wrltter  statement,— that  he,  Sugg,  might  for- 
ward same  to  the  Liverpool  house  of  Gass- 
ner &  Co.;  whereupon  the  defendant  then 
and  there  made  out  a  written  statement, 
fully,  truthfully,  and  fairly  showing  how 
the  losses  occurred,  and  delivered  same  to 
Mr.  Sugg,  who  read  It  over  carefully,  and 
mailed  It  to  the  Liverpool  bouse.  It  would 
he  well  for  the  court  to  be  informed  that 
a  settlement  had  been  proposed  by  Mr.  Sugg 
that  the  defendant  should  assume  all  the 
losses,  amounting  to  thirty-six  thousand  eight 
hundred  and  sbrty-slx  dollars  and  fifty-one 
cents,  ($36,866.61;)  that  defendant  declined  to 
assume  die  losses  which  had  occurred  In 
speculation  in  the  name  of  Gassner  &  (Com- 
pany, and  for  their  account;  that  he  did  as- 
sume the  responsibility  for  the  losses  of  the 
money  which  he  had  overdrawn  and  used 
and  lost  for  his  own  account;  that,  on  the 
10th  day  of  September  following,  Mr.  Sugg 
served  upon  defendant  an  account  current, 
which  Is  to  be  found  in  record,  page  — ,  In 
which  each  item  of  overdraft  from  its  date 
was  mentioned,  together  with  the  charge  of 
interest  from  its  time  of  overdraft  up  to  the 
Ist  day  of  September,  1892,  together  with 
certain  law  charges  of  the  firm  of  Gassner  & 
Co.,  contracted,  all  of  which  will  more  fully 
appear  by  an  inspection  of  said  account  cur- 
rent; that,  after  the  second  account  current  had 
been  served  as  above  mentioned,  Mr.  Sugg, 
of  the  said  firm  of  Gassner  &  Co.,  requested 
tiie  defendant  to  adcnowledge  the  correct- 
ness of  the  said  account  current,  in  writing, 
which  the  defendant  promptly  aclniowledged; 
that,  on  the  6th  of  October  of  the  same  year, 
the  defendant  was  arrested  and  taken  before 
the  first  recorder's  court,  and,  after  due  pro- 
ceedings had  there,  the  case  was  transferred 
to  the  criminal  district  cotu-t;  that  at  no 
time  after  the  retiun  of  the  defendant  on  the 
2eth  day  of  August  was  any  conversation 
held  between  the  defendant  and  the  firm  of 
Gassner  &  Co.,  except  when  Mr.  Sugg  want- 
ed the  defendant  to  assume  the  responsibility 
of  the  entire  losses,  amounting  to  fhirty-six 
thousand  eight  hundred  and  sixty-six  dollars 
and  fifty-one  cents,  ($36,866.61,)  at  which  time 
it  was  agreed  that  the  defendant's  loss 
should  be  the  sum  of  ten  thousand  five  hun- 
dred and  ninety  dollars  and  thirty-one  cents, 
($104(90.31,)  as  appears  in  said  account  cur- 
rent; that  on  the  trial  and  during  fhe  argu- 
ment It  was  contended  by  defendant's  coun- 
sel that  the  whole  transaction  had  been  rati- 
fied by  Gassner  &  (3o.,  throuj^  Mr.  Julius 
Sugg;  and  that  the  tort,  if  there  was  a  tort. 
In  connection  with  the  entire  transaction, 
was  entirdy  removed  by  the  action  of  Gass- 
ner &  Co.,  as  related  above."  And  the  trial 
court  was  requested  to  charge  the  Jury  as 
follows:  "The  general  rule  as  to  the  effect 
of  a  ratification  by  a  principal  of  the  unau- 


thorised act  of  Us  manager  or  agent  Is  well 
settled.  The  ratification  operates  upon  the 
act  ratified  precisely  as  thongh  authority 
had  been  previously  given.  The  prhadpal 
may  ratify  the  wrongful  use  of  his  money  or 
property  by  his  "manage'  or  agent,  and 
thereby  establish  the  relation  of  debtor  and 
creditor  between  them.  Such  ratification  will 
remove  the  tort  or  wrong."  "On  the  refusal 
of  the  trial  judge  to  charge  the  jury  as  above, 
counsel  for  the  accused  reserved  this,  their 
fourth  bill  of  exceptions."  Upon  this  bill 
the  following  indorsement  was  affixed:  "Per 
Curiam.  I  cannot  concur  in  the  statement 
of  facts  as  given  In  this  bllL  There  was 
no  ratification  of  the  defendant's  authorized 
or  unauthorized  acts.  Where  the  victimised 
firm  suffered  losses  by  reason  of  the  defend- 
ant's unauthorized  transaction,  suit  was 
brought  against  third  persons,  and  a  great 
portion  of  the  money  recovered.  Criminal 
prosecutions  were  Instituted  as  to  others." 

The  Indictment  charges  the  defendant  with 
embezzling  $200,  which  was  one  of  the  Items 
in  the  accoimt  current  submitted  to  Gassner 
&  Co.  There  was  evidence  before  the  jury 
of  ratification  by  Gassner  &  Co.  of  all  the 
unauthorized  acts  of  the  defendant,  and  had 
the  proof  been  sufficient,  as  alleged  by  de- 
fendant, the  law  applicable  to  the  ratification 
by  a  principal  of  the  imanthorized  acts  of 
the  agent  would  be  applicable  In  a  civil  suit 
between  the  principal  and  the  agent.  But 
it  has  no  place  in  a  criminal  prosecution 
when  the  act  is  of  such  character  as  to 
involve  a  crime  denounced  by  the  state  as 
opposed  to  public  policy.  Embezzlement  is 
an  offense  of  this  character.  The  loss  to 
the  Individual  Is  a  matter  to  himself.  It  is 
optional  with  him  to  record  the  amount  due 
him  In  consequence  of  the  embezzlement  in 
the  Implied  contract  to  reimburse  him.  But 
the  crime  concerns  the  public  policy  of  the 
state,  and  no  agreement,  compromise,  or  rati- 
fication can  make  that  which  she  has  do- 
notmced  as  a  crime  an  Innocent  act,  leaving 
the  offender  free  from  the  punishment  at- 
tached to  It  The  offense  of  embezzlement  Is 
of  that  nature  which  the  public  takes  notice 
of  as  Injurious  to  Itself.  1  Blsh.  Crlm.  Law, 
par.  232.  Mr.  Bishop  says  in  the  paragraph 
refared  to:  "Nothing  can  be  more  piu-ely 
a  tort  to  the  Individual  alone  tlian  a  simple 
larceny  where  there  is  no  breach  of  the 
peace;  no  public  loss  of  property,  since  it 
only  changes  hands;  no  immorality,  corrupt- 
ing the  minds  of  the  young;  no  person  in 
any  way  affected  but  him  who  takes,  and 
him  who  loses,  the  thing  stolen.  And  as 
in  larceny,  so  It  is  In  many  othw  crimes.  A 
public  offense  is  committed,  while  only  an 
individual  suffers."  Any  agreement  to  sup- 
press the  crime  would  be  contrary  to  public 
policy,  and  void,  as  the  state  has  the  right 
to  pursue  and  pimlsh  the  criminal.  Mechem, 
Ag.  par.  116;  Shlsler  v.  Vandlke,  92  Pa.  St 
447;  McHugh  v.  County  of  Schuylkill,  67  Pa. 
St  391.    The  case  of  Fagnan  t.  Knox,  0B 
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N.  Y.  tSS,  was  for  malidoiu  prosecatloii  for 
the  crime  of  embezzlement  The  court,  upon 
request,  charged:  "If  you  find  that  the  de- 
fendant,  prior  to  the  complaint  against  the 
plaintiff  charging  him  \yith  embezzlement, 
settled  with  the  plaintiff  for  the  moneys,  the 
defendant  afterwards  charged  the  plaintiff 
with  having  eml>ezzled  as  and  for  a  debt  on 
a  contract,  expressed  or  Implied,  such  fact 
would  be  evidence  that  the  defendant  did 
not  believe  the  plaintiff  had  embezzled  the 
said  moneys."  On  ai^>eal  to  the  court  at 
appeals  the  charge  was  held  oroneous. 
Ohlef  Justice  Church,  in  the  opinion  of  the 
court,  said  the  effect  of  the  charge  "was  to 
produce  an  erroneous  impression."  "The 
effect  of  it  was  to  convey  the  idea  that  the 
settlement  and  payment  of  the  amount 
claimed  by  defendant  was  evidence  that  no 
crime  had  been  committed,  and  the  defend- 
ant did  not  believe  that  there  had  been. 
*  *  *  The  defendant  had  a  legal  right  to 
settle  with  the  plaintiff,  and  to  receive  pay- 
ment for  the  amount  abstracted  as  and  for 
a  debt  upon  an  Implied  contract,  and  such 
settlement  was  no  bar  to  a  criminal  prosecu- 
tion, nor  did  it  furnish  evidence  that  the  de- 
fendant did  not  believe  that  the  money  had 
been  embezzled."  In  the  case  of  People  v. 
Hurst,  (Mich.)  28  N.  W.  838,  reUed  upon  by 
defendant,  there  was  no  question  raised  as 
to  the  "ratification"  of  the  acts  which  con^- 
tuted  the  embezzlement  It  was  a  question 
of  felonious  intent,— whether  the  mere  failure 
to  pay  the  money  indicated  a  design  to  cheat 
and  deceive  the  owner.  A  candid  admission 
of  the  debt  was  made  at  once  on  Inquiry,  and 
partial  payment  was  made  and  security 
given  at  different  times  for  the  debt  No 
such  question  Is  presented  here.  The  bill 
does  not  present  the  question  whether  or  not 
the  transaction  between  the  parties  had  as- 
sumed the  shape  of  the  facts  in  the  above 
case.  The  bill  of  exceptions  does  not  show 
that  previous  to  the  settlement  the  transac- 
tion assumed  the  shape  of  debtor  and  cred- 
itor, or  that  in  the  settlement  offered  in  evi- 
dence there  was  any  such  relation  between  the 
parties,  other  than  the  implied  contract  to 
make  restitution  for  the  amount  embezzled. 
The  defendant  was  convicted.  We  must  pre- 
sume that  all  the  constituent  elements  of  em- 
bezzlement were  proved,  and  among  them  con- 
cealment On  this  point  there  is  no  conflict. 
The  question,  then  Is,  did  the  presentation  of 
the  account  to  defendant,  or,  as  is  alleged 
the  account  presented  to  Sugg,  made  out  by 
defendant  at  Sugg's  request  or  demand, 
showing  his  wrongful  use  of  money,  in  the 
management  of  the  business,  his  acknowl- 
edgement of  the  account  and  his  promise 
to  pay  the  amount  converted  by  him,  and 
his  refusal  to  assume  other  obligations,  con- 
stitute such  a  state  of  facts  as  to  make  the 
business  relation  between  the  parties  that  of 
debtor  and  creditor?  We  think  not  The 
embezzlement  had  been  committed.  No 
transaction,  between  the  parties  could  have 


prevented  the  prosecutloB,  which  wa«  not  to 
enforce  any  right  of  the  prosecutors,  but  to 
punish  a  crime  committed  against  the  state. 
Judgment  affirmed. 


(«  lA  Ann.  wm 

STATE  V.  NIOKIiBSON.     <No.  864.) 

(Supreme  Coort  of  Loaiaiaua.     Sept  7,  1883.) 

Abbo» — Indictment — Tbiai.  —  Fbbbbkus  of  Ao- 

CDSED— Confessions  —  Capaoitt  of  Aoocsed — 

ExFEBT  Evidence. 

1.  An  indictment  for  arson  may  charge  the 
offense  as  willf oily  done  or  maliciously  duue,  or 
each  of  the  qualifying  words  may  be  used  alone. 

2.  The  entry,  as  made,  nodng  the  presenee 
of  the  accused,  makes  it  evident  that  he  was 
present  during  every  important  stage  of  the 
trial 

8.  It  is  shown  that  the  confesrion  admitted 
in  evidence  was  free  and  voluntary,  and  it  waa 
therefore  admissible. 

4.  Between  the  ages  of  7  and  14  years,  an 
Infant  is  deemed,  prima  facie,  to  be  doii  inca- 
pax,  but  the  maxim  "malitia  supplet  aetatem" 
may  apply.  The  legal  presumption  of  incapac- 
ity ma^  be  rebutted  by  evidence  of  mischievous 
discretion. 

5.  Expert  testimony  Is  admissilde  to  prove 
capacity  for  committing  crime. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Jack- 
son;   George  Wear,  Judge. 

John  Nlckleson  was  convicted  of  arson, 
and  appeals.     Affirmed. 

B.  P.  Edwards,  for  appellant 

John  R.  Land,  Dlst  Atty.,  for  the  State. 

An  Indictment,  under  section  843  of  the 
Revised  Statutes  of  1870,  for  setting  fire  to 
and  burning  an  outhouse,  charging  that  it 
was  done  "feloniously,  unlawfully,  and  mar 
lleiously,"  Is  valid.  38  La.  Ann.  964;  37  La. 
Ann.  218;  Whart  Grim.  PL  &  Pr.  {  228;  1 
Blsh.  Crlm.  Proc.  {  436;  Bish.  St  Crimes, 
S  244. 

A  child  under  7  years  is  conclusively  pre- 
sumed Incapable  of  committing  any  crime. 
Between  7  and  14,  the  law  also  deems  the 
child  Incapable,  but  only  prima  facie  so, 
and  evidence  may  be  received  to  show  a 
criminal  capacity.  The  question  Is  whether 
there  was  a  guilty  knowledge  of  wrong-do- 
ing. 1  Bish.  Grim.  Law,  p.  209,  f  368;  SUte 
V.  Jones,  39  La.  Ann.  935,  3  South.  57. 

The  confessions  of  a  defendant  made  vol- 
untarily, and  without  anything  being  done  to 
Induce  or  extort  them,  are  admissible  In 
evidence  at  his  trial.  11  La.  Ann.  736;  36 
La.  Ann.  206;  Id.  572;  1  Greenl.  Ev.  {  219; 
Whart  Crlm.  Ev.  %  631. 

BREAUX,  J.  The  defendant  was  charged 
with  arson,  under  section  843  of  the  Revised 
Statutes;  was  tried,  and  found  guilty.  A 
motion  to  quash  the  Indictment  was  filed,  on 
the  ground  that  the  bill  of  Indictment  does 
not  set  forth,  as  charged  by  the  statutes, 
that  the  act  was  wlllfnL  The  indictment 
charges  that  the  defendant  "did  unlawfully, 
maliciously,  and  feloniously  set  fire  and  bum 
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down  a  certain''  onthonse,  to-wit,  a  bam, 
thereby  complying  with  the  statute,  which 
declares  thiit  eyery  person  "who  shall  will- 
fully or  maliciously  set  fire  to  or  bum  any 
outhouse,"  stable,  or  bam,  etc.,  shall,  upon 
conviction,  suffer  imprisonment  at  hard  la- 
bor. The  ground,  presumably,  is  aban- 
doned, for  it  is  not  argued  in  counsel's  brief. 
The  point  was  passed  upon  in  the  case  of 
State  T.  PbObln,  38  La.  Ann.  964,  in  which 
it  was  held  that  the  words,  viz.  "feloniously, 
unlawfully,  and  maliciously,"  are  sufficient 
in  an  Indictment  under  section  841  of  the 
Revised  Statutes.  The  words  may  be  con- 
Juncttvely  used,  as  "wUlfully  and  malidotis- 
ly,"  or  disjunctively,— "malicioujdy  or  will- 
fully." The  use  of  either  of  these  qualify- 
ing terms  is  a  legal  compliance  with  the 
statute.     State  v.  Price,  87  La.  Ann.  218. 

The  points  urged  before  the  court  are  that 
there  is  error.  In  that  the  record  does  not 
disclose  the  presence  of  the  accused  at  the 
trial,  except  after  the  evidence  had  been  in- 
troduced and  the  argument  closed.  A  bill 
of  exception  was  reserved  to  the  court's  rul- 
ing, over  the  defendant's  objection,  admit- 
ting the  testimony  of  a  witness  to  prove  the 
confession  of  this  defendant,  a  child  be- 
tween the  age  of  10  and  12  years.  The 
grounds  of  objection  are  that  the  state  had 
not  laid  the  basis  for  the  introduction  of  the 
confession.  The  evidence  of  this  witness 
was  written  down,  and  annexed  to  the  bill, 
and  is  now,  without  objection,  before  the 
court  A  bill  of  exception  was  also  reserved 
to  the  court's  ruling  admitting  the  testi- 
mony of  the  witness  to  prove  the  intelli- 
gence and  criminal  capacity  of  the  accused. 

Relative  to  the  presence  of  the  accused 
during  the  trial,  the  minutes  prove  that  the 
accused  was  arraigned  on  the  20th  Feb- 
ruary, 1883.  The  following  was  entered  on 
the  minutes  on  the  25th  August,  1893:  '"Trial 
of  case  resumed.  Evidence  closed.  Argu- 
ment of  counsel  beard,  and  accused  found 
guilty  as  charged,  the  accused  and  his  coim- 
sel  being  present."  The  record  affirma- 
tively shows  that  he  was  present  The  en- 
try is  sufficient  to  establish  that  he  was 
present  at  every  Important  stage  of  the  trlaL 
A  special  entry,  it  is  true,  should  have  been 
made,  noting  the  presence  of  the  accused 
at  every  Important  stage  during  the  trlaL 
Such  omissions  of  the  clerk  should  be  avoid- 
ed. But  the  entry,  as  made,  makes  it  evi- 
dent that  the  accused  was  present  daring 
the  trlaL  State  v.  White,  33  La.  Ann.  1221; 
State  T.  AsUns,  Id.  1253;  State  v.  Price,  37 
La.  Ann.  215. 

The  admission  of  defendant's  confession 
presents  the  second  ground  of  defense.  It 
is  contended  that  the  state  did  not  affirma- 
tively show  that  the  confession  was  free 
and  voluntary,  and  without  inducement  or 
persuasion.  The  witness  to  whom  the  con- 
fession was  made  says:  "The  accused  made 
a,  confession  to  me.    I  did  not  offer  to  take 


this,  confession.  I  did  not  threaten  him  in; 
any  manner.  He  made  the  ccmfession  free, 
and  voluntary,  with  his  own  free  will.  I 
remember  the  substance  (rf  aU  be  said  In 
that  conversation,  and  can  repeat  the  sub- 
stance of  all  he  said  in  that  conversation." 
The  cioss-examinatlon  which  followed  after 
the  testimony  In  chief  did  not  elicit  any  fact 
establishing  that  the  confession  was  not 
free  and  voluntary.  There  were  no  circum- 
stances of  duress  or  violence  shown,  nor 
the  least  menace.  The  trial  Judge,  who  pre- 
sumably knew  the  p^irties,  was  satisfied  that 
there  had  not  been  any  undue  or  improper 
Influence  brought  to  bear.  The  records  do 
not  disclose  that  his  ruling  relating  to  the 
foundation  npon  which  the  confession  was 
admitted  is  errtHieans. 

The  last  ground  of  defense  is  disclosed  In 
a  bill  of  exceptions  to  the  Judge's  ruling  in 
permitting  witnesses  to  testify  as  to  their 
opinion  of  the  Intelligence  of  the  accused. 
Cknmsd  contends  that  the  ability  to  commit 
crime  must  appear  from  the  circumstances 
of  the  particular  case.  The  following  are 
the  Judge's  reasons  narrated  In  the  bill  «( 
exceptions:  "The  inquiry  as  to  the  capacity 
is  not  Uniited  to  the  facts  and  circumstances 
attending  the  commission  of  the  act,  but 
may  be  shown  by  extrinsic  proof."  A  child 
under  the  age  of  12  years  Is  presumed  to 
be  Incapable  of  crime,  but  the  presumption 
may  be  removed  by  proof  that  he  had  suffl- 
dent  capacity  to  understand  the  wrongful- 
ness of  his  act  Rice,  Bv.  p.  26.  Black- 
stone  says:  "Under  seven  years  of  age,  in- 
deed, an  infant  cannot  be  guilty  of  felony, 
for  then  a  felonious  discretion  Is  almost  an 
impossibility,  in  nature."  He  adds:  "Con- 
victions have  been  had  of  infants  between 
seven  and  fourteen."  But  In  all  such  cases 
the  evidence  of  that  malice  which  Is  to  sup- 
ply age  ought  to  be  strong  and  dear,  be- 
yond all  doubt  and  contradiction.  Broom's 
Legal  Maxims  announces  that  malice  sup- 
plies the  want  of  mature  years;  that  be- 
tween the  ages  of  7  and  14  years  an  infant 
is  deemed,  prima  fade,  to  be  doll  incapax; 
but  that  the  ordinary  legal  presumption  may 
be  rebutted  by  strong  and  pregnant  evi- 
dence of  mischievous  discretion,  for  the  ca- 
padty  of  doing  ill  or  contracting  guilt  Is 
not  80  much  measured  by  years  and  days 
as  by  the  strength  of  the  delinquent's  under- 
standing and  Judgment  "No  act  done  by 
any  person  over  seven  and  under  fourteen 
years  of  age  is  a  crime,  unless  It  be  shown 
affirmatively  that  such  person  had  sufficient 
capacity  to  know  that  the  act  was  wrong." 
Steph.  Dig.  Ev.  arts.  25,  26.  The  question 
does  not  relate  to  the  competency  of  the 
witnesses  in  matters  of  opinion  evidence. 
The  records  do  not  disdose  the  character 
of  the  evidence  sought  The  question  and 
the  objection  are  general  in  term.  Opinion 
is  competent  evidence  upon  the  subject  of 
age,  in  the  absence  of  positive  testimony. 
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The  opinion  of  witnesses  may  be  beard.  In 
many  respects,  to  establish  snfficlent  capac- 
ity to  know  that  the  act  was  wrong.  The 
rule  under  which  opinion  evidence  is  ad- 
mitted as  to  sanity  or  insanity  applies  In 
proving  the  responsibility  vel  nom  of  infants. 
The  forms  of  law  have  been  compiled  with, 
and  the  trial  regularly  conducted.  The  Jury 
must  have  been  satisfied  that  the  defendant, 
at  the  time  "that  he  committed  the  offense, 
knew  It  was  wrong,  and  was  aware  of  bis 
legal  responsibility  for  tbe  commission  of 
the  crime.  The  legal  presumption  of  his 
innocence  on  account  of  his  tender  years  no 
longer  exists."  Willet  v.  C!om.,  13  Bush. 
280.  There  are  issues  which  most  be  con- 
sidered settled  after  a  verdict  has  been  ren- 
dered in  due  form.  The  tender  years  of 
the  defendant,  should  his  conduct  yield  to 
good  influence,  will  doubtless  recommend 
him  to  another  authority.  To  tills  tribunal 
is  left  the  painful  duty  «f  affirming  tbe  Judg- 
ment appealed  from. 


(45  La.  Aoo.  UTD) 

STATE  V.  MILLER.     (No.  862.) 
(Supreme  Court  of  Louisiana.     July  17.  1893.) 

Cbimikai.  Law— Vbrdiot— KasPONSiVBHMB  to 
Cbabos. 

The  accused  wag  charged  with  burglary, 
armed  with  a  dangeroas  weapon.  He  was 
found  guilty  of  burglary  without  a  dangerons 
weapon.  The  verdict  finds  ail  the  circumstan- 
ces which  oonstitute  tlie  offense  under  section 
850  of  the  Revised  Statutes,  except  that  the 
accused  was  not  armed  with  a  dangerons  weap- 
on,— an  offense  denounced  under  section  851  of 
the  Revised  Statutes.  The  offenses  are  cog- 
nate; The  lattw,  the  minor,  is  included  within 
the  terms  of  the  major.  Tbe  verdict  is  re- 
sponsive, and  warrants  a  judgment. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Natchitoches;  Andrews,  Judge. 

B.  W.  Miller  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Charles  T.  Porter,  for  appellant 

H.  P.  Brazeale  and  John  B.  Land,  Dlst 
Attys.,  for  tbe  State. 

The  supreme  court  having  no  Jurisdiction, 
in  criminal  cases,  to  review  questions  of  fact, 
the  evidence  will  not  be  examined  for  the 
purpose  of  determining  (though  reduced  to 
writing,  and  made  part  of  the  record)  wheth- 
er it  authorized  a  conviction,  or  the  refusal 
of  a  new  trial  asked  for  on  the  ground  it  did 
not  30  La.  Ann.  401;  32  La.  Ann.  526;  33 
La.  Ann.  497. 

A  verdict  of  "guilty  of  burglary  without  a 
d:uigerous  weapon"  is  responsive  to  an  in- 
dictment charging  the  defendant  with  break- 
ing and  entering  a  dwelling  house  In  tbe 
nighttime,  armed  with  a  dangerous  weapon. 
Rev.  St  1870,  {{  850,  851;  State  v.  Morris, 
27  La.  Ann.  480;  Proff.  Jury,  {  43a 

BREAUX,  J.  Under  an  Indictment  char- 
ging the  defendant  with  the  crime  of  burglary. 


also  with  larceny.  In  a  single  count  armed 
with  a  dangerous  weapon,  the  defendant  was 
tried,  and  found  guilty  of  burglary  without 
a  dangeroun  weapon.  The  counsel  for  tbe 
accused  filed  a  motion  in  arrest  of  Judgment 
on  the  groimd  that  the  verdict  is  not  respon- 
sive to  the  indictment  The  motion  was  ova- 
ruled.  From  tbe  ruling  of  the  district  court 
the  defendant  appeals. 

The  verdict  finds  .the  defendant  guilty  of 
a  part  of  tbe  charge,  but  passes  upon  the 
whole -by  qualifying  that  the  act  was  com- 
mitted without  a  dangerous  weapon.  Sec- 
tion 850  of  the  Revised  Statutes  denounces 
the  breaking  or  entering  Into  a  dwellhag 
house  with  a  dangerous  weapon.  Section  851 
of  the  Revised  Statutes  provides  that  If  the 
accused  person  be  not  armed,  he  shall,  on 
conviction,  be  i  prisoned  at  hard  labor  not 
exceeding  14  years.  Tbe  accused  was  found 
guilty  of  part  of  the  charge,  and  virtually  ac- 
quitted as  to  the  residue.'  Li  thus  limiting 
their  verdict  it  Is  brought  within  the  terms  of 
the  case  of  State  v.  Morris,  27  La.  Ann.  481,  In 
which  the  issue  decided  is  identical  to  that 
of  the  case  at  bar.  In  that  case  the  prisoner 
was  charged,  under  section  850,  Rev.  St, 
with  having  forcibly  entered  tbe  house  In 
question,  in  the  nighttime,  armed  with  a 
dangerous  weapon,  with  intent  to  kill.  He 
was  found  guilty,  except  that  he  was  not 
armed  with  a  dangerous  weapon.  The  court 
decided  that  the  verdict  is  responsive  to  the 
Indictment;  that  the  two  sections,  850  and 
851,  form  but  one  law;  that  under  a  charge 
of  forcibly  brealdng  into  a  dwelling,  armed 
with  a  dangerous  weapon,  with  Intent  to 
kill,  an  accused  may  be  fotmd  guilty  of  hav- 
ing forcibly  entered  the  house  in  question 
without  being  armed  with  a  dangerous 
weapon. 

From  the  evidence,  it  appears  that  the 
defendant  has  not  been  gniilty  to  the  extent 
of  tbe  charge  specified;  that  in  finding  lilm 
guilty  to  the  extent  the  evidence  warrants, 
the  offmse  is  within  the  terms  of  another 
statute.  They  are  offenses  of  the  same 
generic  class.  The  offense  found  Is  of  an 
inferior  degree  to  that  charged  In  the  indict- 
ment against  the  accused.  The  verdict  finds 
all  the  circumstances  constituting  the  offense 
under  the  statutes.  The  difference  In  the 
penalty  for  the  offenses  under  the  sections 
in  question,  and  the  fact  that  they  are  sep- 
arate statutes,  does  not  preclude  the  possi- 
bility of  the  offenses  being  of  the  same  ge- 
neric class.  State  v.  Stouderman,  6  La.  Ann. 
280.  The  offense  Is  of  an  inferior  degree, 
and  a  minor  offense  Included  within  the 
major  offense.  Counsel  contends  that  the 
verdict  is  fatally  defective,  not  l>elng  re- 
sponsive to  the  Indictment  It  is  true  tliat 
the  defendant  is  charged  with  a  spedflc 
statutory  offense,  viz.  the  breaking  and  ea- 
tering  a  certain  house  at  a  time  stated,  with 
cwtain  Intent  The  crime,  as  denounced,  is 
the  common-law  crime  of  burglary  without 
a  dangerous  weapon.     The  verdict  referred 
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to  section  851  exdnslvely,— "Burglary  ^fh- 
out  a  dangerous  weapon."  Larceny  to  a 
statutory  offense.  A  verdict  of  guilty  of  lar^ 
ceny  would  be  tmobjectlonable.  The  same 
Is  tme  of  anon,  and  every  well-defined  of- 
fense. Moreover,  the  statute  itself  cbaractov 
ixes  the  crime  as  a  burglary.  The  Jury  re- 
turned that  the  accused  is  guilty  of  "such 
burglary"  expressed  In  the  statute.  The 
oonclusion  of  the  district  Judge  does  not  dis- 
close error.  It  is  therefore  ordered  that  the 
judgment  of  the  district  court  be  nfflrmed, 
with  costs. 


(4S  La.  Ann.  U82) 

STATB  V.  LANGSTON.     (No.  384.) 
(Supreme  Coort  of  Louisiana.     Oct.  25,  1808.) 
Aasivur  bt  Wiixfullt  SHOoriNe  a.7  Akothkb — 

IfTDICTVENT. 

Under  section  702,  Rev.  St,  which  de- 
nounces the  offense  of  assaalting  another  by 
willfully  shooting  at  him,  an  indictment  is  fa- 
tally defective  which  charges  that  "A.  B.  did 
willfully  make  an  assault  upon  C.  D,  by  shoot- 
ing at  him."  The  characterization  of  the  as- 
saalt  is  essential,  and  the  indictment  should 
follow  the  statDte. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of 
Morehouse;  R  W.  Richardson,  Judge. 

Zacliariah  Langston  was  convicted  of  as- 
sault by  shooting  at  another,  and  appeals. 
Reversed. 

S.  T.  Boird  and  J.  H.  Shepherd,  for  ap- 
pellant 

3.  P.  Madison  and  X  B.  Land,  Dist  Attys., 
for  the  State. 

Section  782  of  the  Revised  Statutes  de- 
nouncing the  crime  of  "assault  by  willfully 
shooting  at,"  the  assault  and  the  shooting 
at  being  one  and  the  same  act,  alleging  the 
assault  to  be  willful  is  equivalent  to  alleg- 
ing the  shooting  at  to  l>e  willful. 

PABLANOB,  J.  The  defendant  was 
charged  with  an  assault  upon  one  Richard 
Berry,  by  shooting  at  said  Berry.  The  de- 
fendant was  tried  by  a  Jury,  found  guilty, 
and  sentenced  to  impris<mment  In  the  state 
Iienitentiary  for  the  term  of  six  months.  He 
has  appealed,  and  he  relies  for  the  reversal 
of  the  verdict  and  sentence  upon  the  error 
which  he  alleges  to  have  been  committed  by 
the  trial  Judge  in  overruling  his  motion  tor 
a  new  triaL  The  reasons  for  which  the  new 
trial  was  asked  are  (1)  that  the  defendant 
is  indicted,  under  section  702  of  the  Revii^ed 
Statutes  of  the  State  of  Louisiana,  for  as- 
sault "by  willfully  shooting  at,"  and  that 
the  indictment  charges  him  with  wlllfnily 
and  feloniously  making  an  assault  upon  one 
Richard  Berry,  by  shooting  at  said  Berry, 
and  that  the  omission  of  the  word  "will- 
fully," as  qualifying  the  "shooting  at"  ren- 
ders the  indictment  invalid  and  fatally  de- 
fective; (2)  that  the  oftense  charged  is  a 
statutory  one,  and  the  offense  should  be  set 


forth  In  the  language  of  the  statute,  wbldi  to 
not  done  in  thto  indictment,  and  that  the 
oftense  charged  to  not  denounced  as  a  crime 
by  the  statutes  of  the  state  of  Louisiana. 

The  indictment  purports  to  have  been 
drawn  under  section  792  of  the  Revised 
Statutes,  which  section  makes  it  penal  to 
"assault  another  by  wlUfally  shooting  at" 
him.  The  question  to  whether,  uuder  such 
a  statute,  an  indictment  to  good  which 
charges  that  a  defendant  "did  willfully 
make  an  assault  upon  another  by  shooting  at 
him."  The  words  "wUlful,"  "willfully,"  have 
a  significance.  The  word  "willfully"  to  not  to 
be  treated  as  surplusage,  or  as  being  imma- 
terial. In  the  statute  under  consideration. 
On  the  contrary,  it  is  essential  to  the  descrip- 
tion of  one  of  the  offenses  denounced  in  sec- 
tion 792,  Rev.  St  That  statute  provides  pun- 
ishment for  any  one  who  commlto  a  partic- 
ularized assault,  to  wit,  an  assault  by  will- 
fully shooting  at  another.  It  is  perfectly 
clear  that  under  section  792,  Rev.  St,  a 
person  could  not  be  puntohed  for  com- 
mitting an  assault  by  a  "shooting  at"  which 
would  not  be  "willfully"  done,  within  the  in- 
dictment of  that  statute,  and  therefcnre  the 
Indictment  most  Charge  the  "shooting  at" 
to  be  "willfully"  done.  The  defendant  in  the 
Brady  Case,  89  La.  Ann.  687,  2  South.  556, 
was  prosecuted  imder  section  792,  Rev.  St., 
and  on  a  charge  identical  with  the  one  in 
thto  case.  In  the  Brady  Case  the  indictment 
charged  both  the  assault  and  the  "shooting 
at"  to  be  willfully  committed.  Thto  court 
said:  "Now,  as  the  indictment  propounds  the 
charge  of  a  felonious,  malicious,  and  will- 
ful assault,  by  wiUfuily  shooting  at,  it  to 
(dear  that  It  does  contain  a  charge  of  an 
offense  Imown  to  our  tows,  since  the  same  to 
specially  denotmced  in  the  statute  under  dis- 
cossion;  and  as  the  language  used  in  the 
indictment  is  already  redundant  by  the  qual- 
ifications of  the  assault  which  were  not  nec- 
essary under  the  terms  of  the  statute,"  etc. 
This  tonguage  shows  that  the  views  herein 
expressed  are  in  conformity  with  the  opinion 
in  the  Brady  Case.  The  indictment  in  thto 
case  to  fatally  defective.  It  is  therefore  or- 
dered that  the  verdict  of  the  Jury,  and  the 
Judgment  of  the  court  appealed  from,  be 
annulled,  avoided,  and  reversed,  and  that 
the  defendant  be  detained  in  custody,  sub- 
ject to  the  orders  of  the  fifth  judicial  dtotrict 
court  for  the  parish  of  Morehouse,  to  await 
further  prosecution  m  proceedings  according 
to  tow. 


(«  La.  Ana.  12S2) 
GEORGE  et  al.  v.  YOUNG.  Tax  CoHector. 
(No.  374.) 
(Supreme  Court  of  Louisiana.     Oct  18,  1893.) 
CoKsnTCTiONAL  Law — "Caddo  Levee"  Distrioi 
— Assessments  for  Benefits. 
l%e  produce  taxes  authorized  by  Act  No. 
74  of  1892  are  local  assessments,  and  enfran- 
chised from  the  limitations  of  the  constitution. 
The  legislative  judgment  embodied  to  the  act 
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■  creaHng  the  Oaddo  levee  district  within  defined 
lines  inclades  the  persons  and  property  which 
are  benefited  by  the  improvement  proposed.  It 
should  not  be  reversed  by  judicial  interposition 
unless  error  is  evident,  and  no  possible  benefit 
can  innre  to  the  owners  of  lands.  The  exact 
proportion  of  benefits  cannot  be  established  in 
levying  "local  assessments"  for  public  improve- 
ments. The  levee  tax  is  due,  although  the  ben- 
efit from  the  line  of  levees  Is  not  immediate  and 
direct.  It  is  not  manifest  that  the  plaintiffs  are 
not  benefited,  and  that  they  cannot  at  any  time 
be  brought  within  the  immediate  benefits  in- 
tended in  establishing  the  Caddo  levee  district 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parlsb  of  Cad- 
do; S.  L.  Taylor,  Judge. 

Action  by  Mrs.  P.  P.  George  and  others 
against  John  S.  Young,  tax  collector,  to  re- 
strain the  collection  of  certain  taxes. 
Plaintiffs  had  decree,  and  defendant  appeals. 
Reversed. 

Wise  &  Hemdon,  for  appellant 

Bell  &  Randolph,  for  appellees. 

The  specific  acreage  and  produce  taxes  au- 
tbortzed  by  Act  No.  74  of  1892  are  not  taxes, 
in  the  strict  legal  sense,  but  "local  assess- 
ments" or  "forced  contributions,"  requiring 
no  constltntlonal  warrant,  but  rest  for  their 
validity  on  an  inherent  function  of  govern- 
ment; are  enfranchised  from  the  restraints 
of  the  constitution,  but  are  subjected  to  the 
limitation  of  commensurate  benefit  to  the 
particularized  property  on  which  said  assess- 
ment or  contribution  is  Imposed.  43  La. 
Ann.  15,  8  South.  906}  43  La.  Ann.  837,  9 
South.  M. 

The  ad  valorem  or  10-mlIl  tax  provided 
for  in  said  Act  No.  74,  while  It  may  be  a  tax, 
eo  nomine,  imposed  by  virtue  of  article  214 
of  the  constitution,  is  not  enfranchised  from 
the  constitution's  restraints,  and  a  fortiori 
la  not  relieved  from  the  primordial  restric- 
tion underlying  all  exactions  by  virtue  of  the 
taxing  power:  "Taxation  and  protection  are 
recIprocaL" 

As  a  corollary  to  the  foregoing,  any  dis- 
trict tax,  assessment,  or  forced  contribution 
imposed  by  a  board  of  levee  commissioners, 
for  the  purpose  of  building  levees  to  protect 
the  property  of  said  district  from  overflow, 
on  lands  that  by  the  location  and  construc- 
tion of  the  levee,  are  thrown  "outside  the 
breastworks,"  and  between  the  levee  and  a 
navigable  stream.  Is  Illegal,  and  ultra  the 
power  of  the  levee  commissioners,  for  the 
reastHi  that  said  lands  cannot  possibly  re- 
ceive any  benefit  but  positive  Injury,  from 
the  levee  constructed  or  proposed. 

When  a  board  of  levee  commissioners  so 
locate  and  construct  a  levee  on  a  navigable 
stream  as  to  leave  lands  in  front  of  the  levee 
so  constructed,  and  between  it  and  said  nav- 
igable stream,  it  excludes  said  lands  from  its 
taxing  district.  Inasmuch  as  the  levees  thus 
established  according  to  law  become  the 
banks  of  said  navigable  stream,  and  the 
land  thus  thrown  out  becomes  a  part  of  saJd 
banks,  or  the  bed,  of  the  river,  the  use  of 


which  Is  In  the  pnbUc,  knd  not  Intended  to 
be  protected  from  ovwflow.  Rev.  OMl  Code, 
art  457;  Henderson  r.  Mayor,  3  La.  567. 

BREAUX,  J.  The  plaintiffs  and  appellees 
are  owners  of  land  situate  within  the  limits 
of  the  Caddo  levee  district  That  district 
embraces  all  that  portion  of  the  land  subject 
to  overflow  In  the  parish  of  Oaddo,  within 
stated  boundaries.  The  provisions  of  the  act 
creating  the  district  are  similar  to  the  other 
legislative  acts  creating  levee  districts  for 
the  protection  of  lands  and  property  from 
destruction  or  damage  by  flood.  Lands  and 
other  property  in  the  district  are  subjected 
to  taxation,  local  assessments,  and  forced 
contribution  to  raise  funds  tat  the  purpose 
of  the  act  They  (plalntifTs)  claim  exemption 
from  the  levee  taxes  sought  to  be  collected 
under  the  terms  of  the  act,  and  assign  for 
reason  that  their  lands  are  left  out,  and 
are  not  protected  by  levees;  that  they  receive 
no  possible  benefit,  but  positive  injury;  and 
that  any  tax,  contribution,  ot  assessment 
imposed  and  levied  is  Illegal,  and  not  within 
the  powers  of  the  levee  commissioners.  They 
Interpose  objection  to  the  assessment  im- 
posed under  section  6  of  the  act,  and  to  the 
special  assessment  tmder  section  7.  The 
evidence  shows  that  the  levees  at  this  time 
aflTord  no  protection  to  plaintiffs'  land; 
ttiat  they  are  between  the  levee  and  the 
natural  banks  of  the  river;  that  they  de- 
rive no  benefit  from  the  location  and  con- 
struction of  the  levees,  but,  on  the  contrary, 
are  damaged;  that  they  are  more  exposed 
to  overfiow  than  prior  to  the  constructi<N> 
of  the  levee  buat  by  the  state,  being  part  of 
the  system  of  state  levees  in  the  parish 
of  Caddo,  as  located  by  state  engineers. 

Adjudications  upon  the  subject  of  local 
taxation  for  local  improvements  have  been 
frequent  As  early  as  the  case  of  Yeatman 
V.  Crandall,  11  La.  Ann.  220,— not  the  first 
adjudication  upon  the  subject,— It  was  de- 
cided that  the  legislature  might  lawfully 
erect  any  portion  of  the  state  It  might  see 
fit  Into  a  district  toe  special  local  im- 
provement, and  assess  the  cost  exclusive- 
ly upon  the  district  One  of  the  Justices 
In  that  case  yidded  his  opinion,  ex- 
pressed In  several  dissents,  and  concurred 
with  the  court  In  hoIdlnjT  that  the  article 
in  question,  and  similar  articles  tmder 
the  constitution  preceding,  were  not  Intended 
to  apply  to  municipal  or  local  taxation  for 
Improvements.  In  the  present  decade,  also, 
a  number  of  adjudications  have  been  made. 
In  the  last  decided  case,  (Minor  v.  Daspit, 
[La.]  9  South.  49,)  there  was  an  additional 
ground,  which  Is  stated  as  follows:  "That 
the  particular  land  of  the  plaintiff  is  not  sub- 
ject to  overfiow,  and  Is  not  protected  by  the 
levees  built,  or  proposed  to  be  built;  that 
it  requires  no  such  protection,  and  can 
derive  no  possible  benefit  or  advantage  from 
the  levees;  and  that,  therefore,  the  assess- 
ments are  a  taking  of  private  property  for 
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public  purposes  without  compensation."  Pass- 
ing ni>on  the  question,  the  court  says  that 
"it  is  only  where  the  assessment  is  so  mani- 
festly unjust  and  oppressive  •  •  •  that 
a  court  would  be  Justified  in  oTermllng  the 
legislative  Judgment"  The  legislature,  nec- 
essarily haa  a  large  discretion  on  this  sub- 
ject In  carrying  out  this  scheme  of  leveeing, 
it  has  defined  the  limits  by  following  certain 
lines  of  lands  subject  to  overflow.  It  was  not 
possible.  In  defining  these  limits,  to  con- 
sult personal  interests,  or  to  except  those 
lands  not  susceptible  of  receiving  immediate 
benefit  These  acts  creating  levee  districts 
embrace  entire  areas.  If  exceptions  were 
made.  It  would  probably  defeat  the  pur- 
pose  in  adopting  the  law.  Approximate  or 
even  remote  equality  would  be  an  liopossibn- 
Ity.  Certain  lands  must.  In  the  nature  of 
things,  receive  much  greater  benefit  than 
others.  The  exemption  of  certain  lands  from 
the  operations  of  the  law  would  defeat  the 
legislative  Intent  Judicial  interposition  be- 
comes delicate,  and  exceedingly  difficult  To 
interpose,  It  must  be  made  manifest  that 
the  property  is  permanently  and  intention- 
aHy  excluded  from  aU  possible  benefits.  We 
quote  from  Cooley,  Const  Llm.  p.  502:  "In 
mauy  cases  besides  the  construction.  Im- 
provement, and  repair  of  streets,  may  special 
taxing  districts  be  created,  with  a  view  to 
local  improvements.  The  cases  of  drains  to 
relieve  swamps,  marshes,  and  other  low 
lands  of  their  stagnant  water,  and  of  levees 
to  prevent  lands  being  overflowed  by  rivers, 
will  at  once  suggest  themselves.  In  provid- 
ing for  such  cases,  however,  the  legislature 
exercises  another  power  besides  the  power 
of  taxation.  On  the  theory  that  the  drainage 
Is  for  the  sole  purpose  of  benefiting  the  lands 
of  Individuals,  it  might  foe  difficult  to  defend 
such  legislation.  But  if  the  stagnant  water 
causes  or  threatens  disease,  It  may  be  a  nui- 
sance, which,  under  Its  power  of  police,  the 
state  would  have  authority  to  abate."  The 
lands  are  included  within  the  limits  of  the 
district  The  benefits  of  the  levee  system. 
It  la  not  the  legislative  Intent  to  limit  to 
particular  lines.  If  the  lands  adjacent  are 
overflowed  and  uninhabitable,  those  of  plain- 
tiffs must  necessarily  be  valueless. 

These  considerations  governed  heretofcMro 
In  a  weU-cousidered  case  by  a  full  bench. 
The  organ  of  the  court  in  the  case  was  the 
organ  of  -the  court  .in  the  first  case  decided 
under  the  present  constitution,  (Chamock  v. 
Levee  Co.,  38  1a.  Ann.  S23,)  and  In  the  case 
of  Manufacturing  Co.  ▼.  Oreen,  89  La.  Ann. 
455,  1  South.  873.  After  a  number  of  Inter- 
vening years,  these  decisions  were  imani- 
mously  affirmed.  In  the  last  In  point  of  date, 
the  Minor  Case,  the  question  of  the  extent 
of  the  interest  was  Involved.  The  doctrine 
laid  down  In  that  case  applies  to  the  case 
at  bar.  Public  necessity  demanded  the  adop- 
tiaa  of  a  measure  as  a  protection  from  over- 
flow. The  taxes  imposed  and  collected  imder 
the  measure  adopted  are  not  expended  for 


the  good  of  the  few.  It  contributes  to  A 
system  in  which  the  whole  state  is  inter- 
ested.  Without,  levee  districts  and  levee  pro- 
tection, a  large  area  ot  land  would  foe  tui<\ 
Inhabitable.  The  value  of  all  lands  within 
these  districts  would  amount  to  little,  If  any- 
thing, whether  within  the  limits  of  Immediate 
protection  or  beyond.  In  the  general  system 
of  levees,  every  landowner  has  on  appre- 
ciable intereut 

Plaintiffs  in  injunction  also  urge.  In  their 
defense  against  the-  tax,  that  the  board  of 
levee  commissioners  having  located  and  con- 
structed a  levee  on  a  navigable  stream  as 
to  leave  lands  in  front  of  the  levee  so  con- 
structed, and  between  It  and  the  navigable 
stream.  It  excludes  these  lands  from  the 
taxing  district  They  become  the  banks  of 
which  the  lands  thrown  out  become  a  part, 
the  use  of  which  is  in  the  public,  and  not 
intended  to  be  protected  from  overflow. 
They  refer  to  article  457,  Rev.  Civil  Code. 
These  lands  are  subject  to  a  public  servitude, 
which  is'  well  defined.  The  ownership  re- 
mains to  the  owner  of  the  land,  and  ex- 
tends to  the  borders  of  the  water.  They 
<>3tensl8e  all  the  rights  of  owners  over  the 
"littoral,"  except  those  specially  reserved  in 
the  public  interest.  That  they  are  tai  the 
public  does  not  change  the  title,  and  render 
them  less  subject  to  taxation.'  It  is  there- 
fore ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  annulled, 
avoided,  and  reversed.  It  is  further  ad- 
Judged  and  decreed  that  plaintiffs'  demand 
ixf  rejected  Bad  dismissed;  that  their  -writ 
of  injunction  be  dissolved  and  aimulled; 
that  plaintiffs  pay  the  costs  of  footh  courts. 


(tf   La.   Ann.   1214) 
MERCHANTS'  &  FARMERS'  BANK  v,  HERr 
VET  PLOW  CO.,  Limited,  (First  Nat 
Bank,  Intervener.     No.  373.) 

(Supreme  Court  of  Louisiana.     Oct.  18,  W&S.) 

KOBTOAOH  VOR  FCTtlRB  AdVAKCBS — CoRPOBATIONS 

—Powers  op  OvnoxRs — Evidbncu  o». 

1.  Mortgages  can  be  executed  to  secure  an 
amount  to  become  due,  and  show  sufficient  con- 
sideration from  the  time  that  the  promised 
amount  is  actually  advanced. 

2.  The  authority  of  an  officer  to  bind  a  cor- 
poration in  the  management  of  its  ordinary  l)U8- 
iness,  -with  the  knowledge  of  the  members  and 
directors,  lield  not  to  be  shown  by  a  resolution  or 
other  written  evidence,  hat  may  be  fairly  implied. 
There  being  no  proof  nor  allegation  of  fraud  or 
unfair  dealing,  the  plaintiff,  a  third  person,  can- 
,not  require  an  imputation  of  payment  l>etween 
cieditors  and  a  debtor  to  be  changed,  some  time 
after  it  has  t>een  made,  in  compliance  with  a 
pre-existing  agreement 

(SyUabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Cad- 
do; Hall,  Judge. 

Action  by  the  Merchants'  &  Farmers'  Bank 
against  the  Hervey  Plow  Company,  Limited. 
Plaintiff  had  Judgment  and  to  the  property 
seized  on  execution  the  First  National  Bank 
filed  a  claim  In  third  oppositlcm.   Tl\ere  wa« 
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Judgment  for  third  opponent,  and  plaintiff 
appeals.    Affirmed. 

Alexando'  St  Blanchard  and  Land  &  Land, 
for  appelant 

Mortgages  cannot  be  extended,  by  Impli- 
cation, to  secnre  any  other  obligation  than 
that  expressly  mentioned.  4d  La.  Ann. 
1042,  10  South.  87& 

The  creditor  is  bound  to  impute  to  the  ex- 
tinction of  his  credit  all  sums  received  from 
the  securities  of  the  debt   81  La.  Ann.  780. 

Oorpwatlons  not  bound  by  contracts  or 
acts  of  officers  without  the  authorization  of 
the  board  of  directors.   33  La.  Ann.  58. 

Wise  ds  Hemdon,  for  appellee. 

When  an  indebtedness  is  established,  tb.e 
burden  is  on  the  debtor  to  prove  its  extin- 
guishment. It  Is  the  privilege  of  a  customer 
of  a  bank,  upon  maJilng  any  deposits,  to  de- 
clare to  the  credit  of  which  account  it  shall 
be  carried,  and  the  banker  cannot  alter 
this  appropriation.    Morse,  Banks,  p.  34. 

The  debtor  of  several  debts  has  a  right 
to  declare,  when  he  makes  a  payment,  what 
debt  he  means  to  discharge.  Oivll  Code, 
art  2163. 

When  the  debtor  neglects  to  make  the  im- 
putation of  payment  of  a  particular  debt 
and  the  creditor  makes  the  Imputation,  the 
debtCHT,  accepting  that  imputation,  cannot 
afterwards  object   CJivll  Code,  art  2165. 

When  a  cwporatlon  once  appoints  an 
agent  to  manage  its  affairs,  he  can  do  every- 
thing incident  to  the  nature  of  his  service 
without  commandment  Ang.  &  A.  Corp. 
{281. 

It  is  not  necessary  to  show,  by  resolution 
oe  other  written  evidence,  the  authority  of 
an  agent  to  bind  a  corporation,  but  such 
authwity  may  be  Implied  from  facts  and  cir- 
cumstances.   Ang.  St  A.  Corp.  {  283. 

BREAUX.  J.  The  plaintiff,  Judgment 
creditor  of  the  defendant  for  $2,500,  caused 
certain  property  of  the  defendant  to  be 
seized  and  sold  to  pay  its  daim.  On  the 
day  of  sale  the  Fhrst  National  Bank  ffied  a 
third  opposition,  claiming  the  proceeds  of 
the  real  estate.  The  opponents  were  the 
payees  of  a  promissory  note  for  the  sum  of 
$5,000,  with  Interest  from  the  26th  day  of 
September,  1801.  This  note  was  secured  by 
mortgage  of  that  date  on  the  property 
seized.  The  balance  claimed  by  the  oppo- 
nents on  the  mortgage  is  $3,829.00.  At  the 
sale,  the  iHroperty  was  adjudicated  to  the 
First  National  Bank,  third  opponent  for  the 
price  of  $4,000.  The  plaintiff,  In  answer  to 
opponents'  petition  of  opposition,  denies  the 
existence  of  their  mortgage  claim,  and  spe- 
cially pleaded  that  if  it  ever  existed,  it  had 
beoi  extinguished.  At  a  meeting  of  the 
directors  of  defendant  company  on  the  20th 
day  of  September,  1801,  a  resolution  was 
adopted,  authorizing  the  president  of  the 
company  to  execute  a  mortgage  in  favor  of 


the  Ffarst  National  Bank  of  Shreveport  to 
secure  the  payment  of  the  sum  of  $3,756,  now 
due,  and  the  further  sum  of  $1,300,  to  be- 
come due  upon  the  real  estate  and  plant  of 
the  company,  payable  one  day  after  date. 
He  was  also  authorized  to  pledge  to  the  bank 
as  further  security  the  unpaid  assessments 
due  by  the  stockholders  to  the  company. 
The  secretary  and  general  manager  of  the 
company  testified  that  it  received  the  amount 
of  the  mortgage  as  set  forth  in  the  deed  of 
mortgage.  He  also  testifies  that  "after  the 
note  and  mortgage  was  executed.  I  asked  Mr. 
Jacobs,  cashier  of  the  First  National  Bonk, 
to  receive  these  amounts  that  I  collected, 
other  than  the  assessments  pledged  to  the 
bank,  simply  for  the  convenience  of  the  treas- 
urer to  carry  on  the  current  business  of  the 
company,  and  not  to  be  applied  to  the  pay- 
ment of  the  secured  debt  He  consented 
to  do  so,  and  I  deposited  the  amounts  with 
that  understanding.  The  amounts  deposited, 
other  than  the  assessments,  were  drawn  out 
by  the  treasurer  of  the  plow  company.  This 
was  so  agreed  when  the  deposit  was  made 
by  me;  otherwise,  I  would  not  have  put  them 
there.  The  Hervey  Plow  Company  had  no 
other  resources  than  collections  I  made  for 
them,  as  stated,  with  which  to  carry  on  the 
business."  The  cashier  of  the  First  National 
Bank  says  that  he  is  acquainted  with  the 
business  transactions  of  the  Hervey  Plow 
Company,  Limited,  with  the  bank;  that  the 
balance  claimed  by  the  bank  Is  the  amount 
due  it  on  the  mortgage  after  allowing  the 
plow  company  all  proper  credits.  He  says: 
"At  the  date  of  the  execution  of  the  mort- 
gage and  note  for  $5,000,  the  amount  then 
due  this  bank  by  the  said  company  was 
$3,766.98,  and,  in  accordance  with  an  agree- 
ment and  mortgage,  our  bank  advanced  ad- 
ditional sums,  aggregating,  October  25th, 
$5,034.02.  For  their  convenience  they  de- 
sired to  make  deposits,  but  with  the  distinct 
understanding  that  they  should  draw  out 
the  same  for  the  conduct  of  their  busi- 
ness, and  that  I  should  not  apply  deposits 
to  the  payment  of  the  note  and  mortgage. 
The  acting  president  of  the  company  knew 
that  such  an  agreement  was  indispensable  to 
the  work  of  the  company.  Without  it  the 
company  would  have  been  compelled  to  stop. 
The  amount  collected  on  agreement  pledged 
was  $1,434.77."  Two  accounts— one  "debit" 
the  other  "credit"— were  introduced  in  evi- 
dence to  show  condition  of  the  open  account 
between  defendant  and  opponent  They  are 
unexplained  by  any  testimony  as  to  the  items 
briefly  entered.  The  authority  of  the  secre- 
tary and  manago*  to  enter  into  an  agreemait 
with  the  First  National  Bank  is  claimed. 
The  agreement  was  Incident  to  the  service 
due  by  them  to  the  company.  It  was  in  the 
Interest  of  this  company,  with  the  knowl- 
edge of  the  members  and  directors,  and  bind- 
ing without  proof  of  an  ordinance  adopted  to 
that  effect  Plaintiff's  counsel,  in  thehr  brief, 
state  "that  the  balance  sued  for  is  made  by 
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ctaargliig  tbe  plow  company,  nnder  date  of 
December  18,  1891,  with  demand  note,  $6,- 
OOO;"  that  "there  is  no  testimony  explain- 
«ng  this  item;"  and  that  "It  Is  patent  that 
tf  the  sums  collected  on  assessments,  and 
amounting  to  $1,434.77,  are  credited  In  this 
account,  they  have  been  applied  wrongfully 
and  Illegally  on  the  demand  note,  which 
was  not  secured  by  the  mortgi^e  and 
Dledge."  There  Is  no  evidence  In  the  record 
4hat  this  amount  was  credited  on  tbe  de- 
mand note.  There  is  evidence  that  it  was 
credited  on  the  mortgage.  In  the  absence 
of  statements  clearly  setting  forth  credits 
and  debits  establishing  balances,  and  In  the 
absence  of  any  testimony  showing  that  It 
was  credited  dlfTwently  than  stated  by  plaln> 
tlft's  witness,  the  court  will  not  disturb  or 
change  the  result  The  bank  having  agreed 
to  receive  the  deposit  of  the  Hervey  Plow 
Company  subject  to  its  checks,  and  having 
c<mBented  not  to  apply  such  deposits  to  the 
credits  of  the  mortgage  and  pledge,  was  ab- 
solutely without  right  to  such  a  credit  In 
accordance  with  that  agreement  It  became  a 
depositor  of  the  money,  and  could  not  there- 
fore, transfer  it  to  its  own  account  in  sat- 
isfaction of  tbe  secured  indebtedness.  The 
agreement  was  legal  and  unobjectionable. 
Civil  Code,  art  2163.  With  the  consent  of 
the  debtor  the  deposits  were  placed  to  tbe 
credit  of  other  clalmus,  needful,  the  witness 
states,  t&  the  plow  factory's  operations.  There 
is  no  proof  nor  allegation  of  fraud  or  unfair 
dealing.  The  plaintiff,  a  third  person,  can- 
not require  the  imputation  to  be  made  to  a 
different  debt  The  rules  of  imputation  of 
payments  were  laid  down  with  admirable 
clearness  in  a  case  in  pari  materia,— that  of 
Bloodworth  ▼.  Jacobs,  2  La.  Ann.  24,  in 
which  it  was  held  that  tbe  receipt  In  which 
the  Imputation  is  made  becomes  irrevoca- 
ble unless  th»e  has  been  surprise  or  fraud. 
The  deposit  of  a  fund  depends  upon  the 
agreement  or  course  of  dealing.  "If  a 
factor  receive  a  fund  for  a  particular  object 
under  instructions  from  his  principal  in  law, 
no  principles  of  morals  will  permit  him  to 
apply  It  to  any  other;  and  how  any  different 
appropriation  of  it  can  be  required  from  him 
by  a  third  person.  It  Is  difficult  to  apprehend. 
'Grave  est  fldam  fallerl.'  Take  a  very  com- 
mon case:  The  current  expenses  of  a  planta- 
tion must  be  paid,  a  man's  family  must  be 
supported,  and  the  factor  agrees  to  pay  bills 
or  furnish  money  for  the  purpose  to  a  plants; 
and,  if  the  proceeds  of  a  crop  are  consigned 
to  him,  can  he,  aifter  procuring  the  consign- 
ment apply  the  proceeds  to  the  extinguish- 
ment of  a  previous  debt,  and  set  at  naught 
the  very  condition  on  which  the  crop  was 
consigned  to  him?  We  have  not  considwed 
the  law  to  be  so."  The  rule  applies  to  de- 
positors of  money.  The  banker  or  any  ordi- 
nary creditor  has  no  right  to  set  up  any  claim 
Inconsistent  with  the  terms  of  the  agree- 
ment The  Judgment  appealed  from  is  there- 
fore affirmed,  at  i^^pellant's  costs. 


(tf  La.  Ann.  1166) 
STATE  V.  MACK.     (No.  870.) 
(Supreme  Court  of  Louisiana.     Oct.  14,  1883.) 
Cbiminal  Law  —  Closing  Aroumbst  bt  Assist- 
ant Counsel  for  State— Opikion  or  CJounsel 
— Instructions — Rbvibw. 
1.  The  district  attorn^  may  empl<9'  asso- 
ciate counsel  to  assist  him  in  a  case;   and  It  is 
no  ground  of  complaint  that  the  cloaing  argu- 
ment tlierdn  should  have  lieen  made  oy  the 
associate   counsel,   instead   of   the   district   at- 
torney.    State  T.  Anderson,  29  La.  Ann.  774. 

2.  A  prosecuting  officer  sliould  not  throw 
the  weight  of  his  personal  influence  into  a  case 
which  he  is  conducting  as  a  public  official,  by 
announcing  hia  individual  opinion  and  belira! 
as  to  the  guilt  of  the  accused;  but  where  tbe 
record  shows  that  such  an  opinion  was  pro- 
ductive of  no  injurious  result  and  no  action 
of  the  court  in  regard  to  It  was  asked  by  the 
accused,  no  ground  for  reversal  is  shown. 

3.  Although  this  court,  in  State  v.  Ricks, 
32  La.  Ann.  1098,  declared  that  where  tbe 
charge  of  the  judge  was  in  writing^  and  em- 
bodied in  the  record,  it  would  notice  errors, 
although  not  presented  by  bills  of  exception,  it 
announced  it  would  only  do  so  in  cases  of  gross 
and  unambiguous  error,  and  nnder  proper  as- 
signment of  error. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  parish  of  East 
Feliciana;   F.  D.  Brame,  Judge. 

Jim  Mack  was  convicted  of  manslaughter, 
and  appeals.   Affirmed. 

W.  F.  Keman,  for  appellant 

John  B.  Land,  Dist  Atty.,  for  the  State. 

Tbe  accused  has  no  right  to  complain  that 
the  district  attorney  availed  himself  of  the 
services  of  another,  in  the  trial  of  this  ease, 
nor  call  his  rights  have  been  In  any  manner 
thweby  prejudiced.  Associate  counsel,  even 
though  the  district  attorney  be  present  may 
lead  or  conduct  the  trial  alone,  and  exercise 
exclusive  control  over  the  case.  29  La.  Ann. 
74;  35  La.  Ann.  619;  1  Bish.  (Mm.  Froc. 
!  281. 

The  complaint  by  the  accused  that  the 
district  Judge  erroneously  refused  to  stop 
the  district  attorney  In  the  course  of  his 
argument  on  the  ground  that  his  argument 
was  unfair.  Improper,  or  unbeccmilng,  will 
not  be  entertained  by  the  supreme  court 
35  La.  Ann.  764. 

It  is  too  late  to  object,  in  a  motion  for 
a  new  trial,  to  alleged  errors  contained  In 
the  charge  of  the  court  The  objections 
should  have  been  made  at  the  time,  and  in- 
corporated in  a  bill  of  exception  reserved  for 
that  purpose.  25  La.  Ann.  417;  30  La.  Ann, 
636;  34  La.  Ann.  105;  36  La.  Ann.  643;  37 
La.  Ann.  51;  Id.  57;  38  La.  Ann.  497. 

NIOHOLLS,  O.  J.  The  defendant,  having 
been  Indicted  for  murder,  was,  on  trial,  con- 
victed of  manslaughter,  and  sentenced  to  the 
penitentiary  for  the  period  of  seven  years. 
He  has  appealed,  relying  upon  the  following 
grounds  set  up  in  a  motion  for  a  new  trial, 
which  was  overruled:  (1)  That  the  court 
allowed  assistant  counsel  for  the  state  to 
close  the  argument;  (2)  that  the  court  al. 
lowed  the  assistant  counsel  for  the  prose- 
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cation  to  state  to  tbe  Jury,  In  bis  closing  ar- 
gument, Hiat  he  believed  said  accused  to  be 
^Ity;  (3)  that  the  court  said  In  cliarging 
the  Jury,  that  It  was  Inroliintary  man- 
slaughter, "where,  in  a  scuffle  to  disarm  a 
person,  a  pistol  or  gun  is  accidentally  dis- 
charged, and  k^lls  a  person."  On  the  first 
two  grounds,  bills  of  exception  were  reserved, 
but  the  last  was  set  np  for  the  first  time 
in  the  motion  for  a  new  trial,  and  no  ex- 
ception was  taken  to  the  adverse  ruling  up- 
on this  motion. 

No  objection  is  urged  to  the  employment 
of  an  assisting  counsel  for  the  prosecution, 
and  no  claim  is  made  that  the  state  was  not 
entitled  to  the  dosing  argument,  but  it  is 
clear  that  this  argument  should  have  been 
made  by  the  district  attorney  himself.  Ck>un- 
ael  for  the  accused,  in  his  brief,  says  that, 
"where  the  district  attorney  employs  assist- 
ing connsel,  it  was  held  by  this  court.  In 
State  V.  Anderson,  29  La.  Ann.  774,  the  lat- 
ter might  c^en  and  dose  the  argument,  but 
that  in  the  present  case  the  assisting  coun- 
sel was  not  employed  by  the  district  attor- 
ney. His'  appearance  was  by  sufTerance." 
There  is  nothing  in  the  record  to  show  by 
whom  this  counsel  was  engaged,  or  under 
what  circumstances  he  took  part  in  the  pro- 
ceedings. There  is '  no  evidence  of  the  ex- 
,l8tence  of  the  particular  fact  on  the  strength 
of  which  this  case  is  sought  to  be  taken  from 
under  the  ruling  in  that  of  Anderson,  and 
the  dedsion  in  the  latter  determines  ad- 
ivensely  to  the  accused  the  first  ground  of 
complaint 

i  The  second  ground  is  thos  stated  by  coun- 
sel in  the  1)111  of  exceptions  having  relation 
to  it:  "On  the  trial  of  this  case,  the  assisting 
connsel  for  the  prosecution  stated  In  the 
closing  argument  that  he  beUeved  the  ac- 
cused to  be  guilty,  to  which  statement  coun- 
sel for  accused  objected  and  excepted,  and 
that  th.e  judge  did  not  charge  the  jury  to 
disregard  said  statement  by  said  connsel." 
Before  signing  the  Mil,  the  district  judge 
added:  "The  assistant  counsel  for  prosecu- 
tion immediately  added  he  beUeved  the  ac- 
cused guilty  from  the  evidence,  and  that 
the  jury  shonld  go  by  the  evidence,  and  not 
by  his  opinion."  Ckmnsd  for  the  accused 
dte  a  number  of  decisions  in  support  of  bis 
proposition  that  it  Is  highly  improper  and  un- 
fair, in  a  district  attorney,  to  declare  to  the 
jury  that  he  bdieved  the  accused  to  be  guilty, 
and  that  such  a  dedaratlon  warrants  a 
new  trial;  among  others,  that  of  People  v. 
Hess,  (Mich.)  48  N.  W.  181;  Raggio  v.  Peo- 
ple, (m.  Sup.)  26  N.  B.  877;  Berry  v.  State, 
10  Ga.  511,  522;  MItchum  ▼.  State,  11  Ga. 
615.  In  State  v.  I>ack,  35  La.  Ann.  764,  this 
court  said:  "Accused  charged  error  in  the 
refusal  of  the  district  judge  to  stop  the  dis- 
trict attorney  in  the  commencement  of  the 
latter's  argument,  at  the  request  of  counsel 
for  accused,  charging  that  the  district  attor- 
ney was  making  an  improper  and  unfair 
argument  to  the  jury.   Tb.ere  Is  no  force 


in  this  CMnplaint  This  court  cannot  and' 
wUl  not  interfere  vrtth  district  judges  in  the 
manner  of  controlling  their  courts,  or  of  en- 
forcing rules  of  propriety  and  decorum  on 
the  officers  of  the  court"  That  a  district 
attorney  should  not  throw  the  weight  of  his 
personal  influence  into  a  case  which  be  is 
conducting  as  a  public  official,  by  announcing 
his  indlviduai  opinion  and  belief  as  to  the 
guilt  of  an  accused,  is  undoubtedly  true.  In  the 
case  at  bar  the  assisting  counsd,  after  mak- 
ing the  statement  that  he  bdieved  the  ac- 
cused guilty,  modified  it  immediately  by  say- 
ing he  believed  him  guilty  rmder  the  evi- 
dence, and  that  the  Jury  should  go  by  the  ev- 
idence, and  not  by  his  opinion.  As  so  mod- 
ified, the  private  opinion  of  the  counsd  was 
Still  before  the  jury,  and  the  expression  was 
one  which  shoidd  not  have  been  used.  The 
bill  of  exception  states  that  the  accused  ex- 
cepted to  It,  and  that  the  judge  did  not 
charge  the  Jury  to  disregard  said  statement 
There  was  no  demand  made  on  the  judge 
to  stop  the.  argument,  or  to  charge  the  jury 
to  disregard  the  statement,  and  no  refusal 
on  his  part  to  comply  with  any  request  made 
on  him  in  f  espect  to  It  Had  thfe  accused  de- 
sired this  action  on  the  part  of  the  judge, 
he  should  have  asked  it  The  remark  does 
hot  seem  to  have  been  reiterated,  and  the 
verdict  rendered  would  not  indicate  that  it 
carried  with  it  any  influence  on  the  jury. 

The  third  ground,  leveled  at  a  sentence  in 
the  judge's  charge,  was  set  up  for  the  first 
time  after  the  verdict  This  court  has  re- 
peatedly declared  It  to  be  the  duty  of  the 
accused,  at  the  time  a  charge  is  made,  to 
make  known  any.  objections  he  might  have, 
to  the  end  that  the  Judge's  notice  may  be 
drawn  to  th«n,  and  enable  him  to  dther 
strike  out  modify,  or  extend  the  instruc- 
tions. State  V.  Socha,  26  La.  Ann.  417;  State 
T.  Robinson,  29  La.  Ann.  864;  State  ▼.  Gun- 
ter,  30  La.  Ann.  636;  State  v.  Boyce,  39  La. 
Ann.  229,  1  South.  450;  State  v.  Bealrd,  34 
La.  Ann.  104;  State  v.  Smith,  36  La.  Ann. 
643;  State  v.  Ferguson,  37  La.  Ann.  51; 
State  V.  Bird,  38  La.  Ann.  497.  Defendant's 
coimsel  cites  State  v.  Beaird,  84  La.  Ann. 
104,  and  State  v.  Curtis,  Id.  1214,  as  cases  in 
which  we  reviewed  charges  of  judges,  al- 
though objections  had  not  been  made  at  the 
time  of  their  delivery,  and  no  bill  of  excep- 
tion had  been  reserved.  In  the  first  of  these 
cases,  we  said:  "We  held  in  State  v.  Ricks. 
82  La.  Ann.  1098,  that  where  the  charge  was 
In  writing,  and  embodied  in  the  record,  we 
would  notice  errors  under  proper  assignment 
thereof,  although  not  presented  by  bill  of 
exception."  But  we  also  further  said  that 
only  in  case  of  gross  and  unambiguous  er- 
ror would  we  do  so.  There  has  been  no  as- 
signment of  error  in  this  court  and  refer- 
ence has  been  made  to  the  judge's  charge 
only  In  the  brief  of  defendant's  connsel.  We 
may  say,  however,  that  we  have  examined 
it,  and  we  discover  "no  gross  and  unam- 
biguous error"  in  It   Counsd  has  sdected 
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one  of  Its  sentences;  and  attacked  It  a«  be- 
ing erroneous,  becansei  as  he  says,  "not  di- 
rectly and  pertinently  coupled"  with  another 
portion,  which  the  court  actually  gave  to 
the  Jury,  and  by  reason  of  that  fact  calcu- 
lated to  mislead.  We  do  not  think  the  jury 
was  misled.  The  diarge  was  obvious^ 
made  In  view  of,  and  with  reference  to,  tb.e 
facts  of  the  particular  case,  of  which  we 
have  no  knowledge,  but  which  the  court 
and  Jury  had  before  them  and  understood. 
It  is  not  pretended  that  the  charge,  as  made, 
was  not  applicable  to  and  justified  by  the 
facts;  that,  taken  as  a  whole,  it  misstates 
the  law.  It  is  simply  contended  that  the 
charge  was  inartiflclaily  drawn,  and  there- 
fore liable  to  mislead.  The  charge  did  not, 
apparently,  so  impress  the  accused  <«  the 
trial.  If  it  did  so  impress  him,  it  was  his 
duty  to  have  seasonably  called  for  an  altera- 
tion of  its  form.  For  the  reasons  herein 
assigned,  the  Judgment  appealed  from  is 
hereby  affirmed. 

(«  La.  Ann.  llUt 

STATB  T.  STEWART.     (No.  375.) 

(Supreme  Court  of  Louisiana.     Oct  19,  1893.) 

Qdalitioation  or  Jprt  Commibsioneb  —  Parol 
Etipence  of— HoMTciDB— Evidence  of  Threats 
—  Grand  Jdrt  —  Witnesses  before,  Without 

BvillfOMS— ColirBTBKOT  OV  PSTIT  JuBOR. 

1.  A  Jury  commissioner  hsTing  been  sworn, 
and  the  oath  having  beoi  lost,  parol  testimony 
as  to  the  fact  of  the  cominissioner's  having 
taken  the  oath  is  admissible  in  evidence.  Th>> 
failare  of  the  clerk  of  court  to  record  the  oath 
cannot  disqualify  the  commissioner.  The  fact 
of  qualification  is  the  test  of  the  capadtr  of 
the  commissioner  to  serve,  and  the  failure  of 
the  clerk  to  rednce  the  oath  to  writing  and  to 
record  the  same  cannot  defeat  public  justice 
by  interrupting  judicial  proceedings. 

2.  The  fact  whether  or  not  an  overt  ort 
of  hostility  of  deceased  against  defendant  has 
been  proved,  preparatory  to  the  introduction 
of  evidence  as  to  communicated  threats  or 
the  dangerous  character  of  deceased,  is  within 
the  discretion  of  the  trial  jndge. 

3.  Parties  visiting  the  Knind  jury  on  busi- 
ness before  them,  when  nothing  is  said  or  done 
in  relation  to  defendant's  case,  cannot  preju- 
dice the  defendant,  and  he  has  no  cause  of 
complaint. 

4.  A  person  having  knowledge  of  the  com- 
mission of  a  crime  has  the  right,  without  be- 
ing summoned,  to  go  before  the  grand  jury, 
and  disclose  his  knowledge  of  the  commission 
of  said  crime. 

5.  A  juror  who  on  his  voir  dire  states  that 
he  would  qualify  his  verdict  in  all  capital  case* 
is  an  incompetent  juror  to  serve  on  a  jury  in 
a  case  where  the  defendant  is  chorKed  with 
murder. 

(Syllabus  by  the  Court) 

Appeal  flrom  district  court,  parish  of 
Natchitoches;   Andrews,  Judge. 

H.  H.  Stewart,  after  being  coorlcted  of 
manslaughter,  moved  in  arrest  of  judgment. 
The  motion  was  sustained,  and  the  state 
appeals.     AfQrmed. 

Phanor  Breazeal,  Dist  Atty.,  for  the  State. 

A  verdict  will  not  be  vitiated  by  the  mere 
fact  that  the  grand  Jury,  during  the  absence 


of  the  district  attorney  on  official  business, 
summoned  an  outside  attorney  before  them, 
in  order  to  obtain  legal  advice  in  reference 
to  an  offense  entirely  separate  and  distinct 
from  the  charge  pending  before  them  against 
the  accused,  and  with  which  the  accused 
bad  no  connection  whatever. 

All  objections  to  the  manner  of  drawing 
juries,  or  any  defect  or  Irregularity  that  can 
be  pleaded  against  any  array  or  veniA, 
must  be  urged  on  the  first  day  of  the  term, 
and  must  allege  fraud  or  injury  to  the  accus- 
ed. Acts  1877,  p.  66;  83  La.  Ann.  1362; 
35  La.-  Ann.  1008^  30  La.  Ann.  291;  37  La. 
Ann.  215. 

In  determining  whether  a  proper  founda- 
tion has  been  laid,  by  proof  of  an  overt  act 
of  attack  by  the  deceased  or  accused,  for 
the  introduction  of  evidence  of  the  bad  and 
dangerous  character  of  the  deceased,  and 
of  previous  communicated  threats  made  by 
him  against  the  accused,  the  trial  judge  is 
vested  with  the  legal  discretion  of  refusing 
to  believe  one  or  more  witnesses,  and  to 
ignore  their  affirmative  testimony,  if  in  his 
opinion,  not  arbitrarily,  he  believes  that  the 
reverse  Is  true.    37  La.  Ann.  444. 

Plerson  &  Porter,  for  appellee. 

On  motion  in  arrest  of  judgment,  when 
"the  accused  was  arraigned  and  entered  a 
plea  of  not  guilty,  which  plea,  on  motion  of 
his  counsd,  was  withdrawn,  in  order  that 
the  accused  might  file  a  motion  to  quash  the 
indictment,  held,  that  the  withdrawal  of  the 
plea  left  the  accused  in  the  position  as 
though  he  had  not  been  arraigned.  The  ab- 
solute requirement  of  the  law  is  that  the 
accused  must  plead  personally  to  the  indict- 
ment on  arraignment."  State  v.  Hunter,  43 
La.  Ann.  157,  8  South.  024;  State  v.  Epps, 
27  La.  Ann.  227;  State  v.  Christian,  30  La. 
Ann.  368;  State  v.  Ford,  Id.  811;  State  v. 
Be  veils,  31  La.  Ann.  388;  1  Blsh.  Crlm.  Proc. 
{  733;  3  Whart  Grim.  Proc  {  8355;  1  Archb. 
Crlm.  Proa  p.  351. 

A  jury  commissioner  is  not  qualified  to 
act  as  such  until  he  has  taken  the  special 
oath  prescribed  by  Act  No.  44  of  1877.  The 
failure  to  take  that  oath  before  participating 
in  the  drawing  of  a  Jury  vitiates  the  draw- 
ing. State  V.  Williams,  30  La.  Ann.  1028; 
31  La.  Ann.  398;  32  La.  Ann.  879;  Id.  402. 
Where  it  Is  sought  to  supply  a  written  oath 
by  parol  proof  of  Its  contents,  such  proof 
must  show  both  the  loss  of  the  written  oath 
and  its  contents,  beyond  a  reasonable  doubt 
A  motion  to  quash  the  indictment  on  such 
a  ground  Is  seasonably  made  if  it  aopears 
that  the  defect  was  not  known  to  the  ac- 
cused or  his  counsel  on  the  first  day  of  the 
term.  It  may  l>e  filed  even  after  arraign- 
ment 41  La.  Ann.  613,  6  South.  471;  42 
La.  Ann.  944,  8  South.  471;  42  La.  Ann. 
942,  8  South.  471;  43  La.  Ann.  1181;  10 
South.  203;  32  La.  Ann.  402;  35  La.  Ann. 
350.  The  oath  of  all  parish  officers  must  be 
deposited  with  and  recorded  by  the  clerk  of 
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the  district  court  within  30  days  of  Its  ad- 
ministration.    Rev.  St  {  2550. 

An  Indictment  found  by  a  grand  jnry, 
which,  pending  such  finding,  permits  a  com- 
mittee of  citizens  and  other  unauthorized 
persons  to  come  into  their  room,  without  the 
knowledge  or  consent  of  the  Judge,  and  ad- 
vise them  touching  the  disposition  of  impor- 
tant criminal  matters  pending  befwre  them, 
ought  to  be  set  aside. 

A  juror  who  on  his  voir  dire  states  that 
he  would  in  all  capital  cases  qualify  his 
verdict  is  not  for  that  reason  incompetent, 
and  should  not  be  challenged  for  cause. 
The  law  expressly  authM^zes  such  a  verdict 
in  all  capital  cases.    Id.  f  1000. 

The  power  of  the  trial  Judge  to  determine 
whether  or  not  a  sufficient  basts  has  been 
laid  for  the  proof  by  the  defendant  of  com- 
municated threats  against  him  by  the  deceas- 
ed, as  well  as  the  dangerous  character  of 
the  deceased,  is  a  legal,  and  not  an  arbitra- 
ry, power;  and,  where  the  record  shows  that 
such  evidence  has  been  Improperly  exclud- 
ed, the  defendant  will  be  entitled  to  a  new 
trial. 

McENERT,  3.  The  defendant  was  indict- 
ed for  murder,  tried,  convicted  of  man- 
slaughter, and  sentenced  to  hard  labor.  His 
motion  in  arrest  of  Judgment  was  sustained, 
and  the  state  appealed.  The  defendant  re- 
lies upon  the  motion  to  quash  the  indict- 
ment. Id  arrest  of  Judgment,  for  a  new  trial, 
and  several  bills  of  exceptions  to  the  rulings 
of  the  trial  Judge  in  the  course  of  the  trial. 
The  motion  to  quash  the  indictment  urges 
as  reasons  therefor  that  one  member  of  the 
Jury  commissioners  had  not  qualified  by  tak- 
ing the  required  oath,  and,  if  the  commis- 
sioner had  been  sworn,  the  oath  had  not 
been  reduced  to  writing,  subscribed,  and  re- 
corded. Testimony  was  heard  on  the  trial 
of  the  motion,  and  bill  No.  1  is  reserved  to 
the  ruling  of  the  district  Judge  in  allowing 
the  Introduction  of  parol  testimony  to  show 
that  the  Jury  commissioner  had  qualified. 
The  oath  of  the  commissioner  could  not  be 
found  among  the  records  in  the  clerk's  office, 
and  it  had  not  been  recorded.  The  fact  of 
the  loss  of  the  oath  had  been  proved.  The 
testimony  shows  conclusively  that  the  com- 
miasloner  had  been  sworn  by  the  clerk.  The 
clerk  states  that  he  reduced  the  oath  to  writ- 
ing, and  that  It  was  signed  by  the  commis- 
sioner. The  latter  swears  to  the  taking  of 
the  oath,  but  does  not  positively  recollect 
having  signed  it.  He  says:  "I  have  no 
recollection  of  signing  It,  but  do  not  distinct- 
ly recollect  that  I  did  not  sign  it"  Act 
No.  44  of  1877  does  not  require  that  the 
oath  shall  be  reduced  to  writing  and  record- 
ed. The  evidence  of  the  selection  and  ap- 
pointment of  the  commissioner  is  required 
to  be  entered  upon  the  minutes  of  the  court 
and  the  commissioner  is  required  to  take 
an  oath  before  the  drawing  of  the  Jury,— 


that  Is,  before  he  enters  upon  the  dlschaige 
of  his  duty.  There  can  be  no  question  as 
to  the  propriety  of  its  being  reduced  to  writ- 
ing, subscribed  by  the  commissioner,  and  re- 
corded. This  is  the  duty  of  the  clerk,  and 
it  is  imperative,  although  not  expressed  in 
I>ositlve  terms  in  the  act  But  the  clerk's 
omission  cannot  work  a  public  injury.  The 
fact  of  the  qualification  of  the  commissioner 
Is  alone  the  test  of  his  ability  to  serve.  The 
omission  of  the  clerk  In  permitting  or  allow- 
ing the  disappearance  of  the  record  cannot 
destroy  the  fact  of  the  qualification  of  the 
commissioner.  On  the  proof  of  the  loss  of 
the  oath,  it  was  competent  to  prove  by  parol 
the  fact  of  the  commissioner  having  quali- 
fied. The  trial  Judge  very  aptly  says:  "TO 
hold  otherwise,  an  interregnum  or  BU8i>en- 
slon  of  power  in  any  department  of  govern- 
ment could  be  brought  about  at  any  time 
by  a  careless  custodian  of  public  records." 

Bill  of  exception  2.  Tobe  Stewart  was 
presented  as  a  Juror,  and  was  asked  by  the 
district  attorney  If  he  was  opposed  to  cap- 
ital punishment  He  answered  that  he  had 
no  scruples  to  the  Infliction  of  capital  pun- 
ishment and  that  on  proper  evidence  he 
would  render  a  verdict  that  would  Inflict 
the  death  penalty;  but  in  answer  to  ques- 
tions propounded  by  the  trial  Judge,  who 
explained  to  him  that  he  would  have  the 
right  to  qualify  his  verdict  he  stated  he 
would  always  qualify  his  verdict  and 
would  not  hang  any  man  if  he  could  help 
it  The  Juror  was  peremptorily  challenged 
by  the  district  attorney,  which  was  sus- 
tained by  the  court  The  Juror  was  not 
competent  Section  1000  of  the  Revised 
Statutes,  which  authorizes  a  Jury  in  capital 
cases  to  bring  in  a  qualified  verdict,  "Guilty 
without  capital  punishment"  was  not  enact- 
ed to  satisfy  the  scruples  of  Jm-ors  in  the  in- 
fliction of  capital  punishment  It  was  en- 
acted, if  extenuating  circumstances  Justified 
It  to  authorize  the  Jury  to  qualify  the  ver- 
dict being  in  this  respect  similar  to  the 
grade  of  the  offense  of  murder  in  other  Ju- 
risdictions, known  as  "murder  in  the  second 
degree."  State  v.  Melvin,  11  La.  Ann.  535; 
State  V.  Reeves,  Id.  685;  State  v.  Christian, 
30  La.  Ann.  367;  State  v.  Lewis,  38  La.  Ann. 
680. 

Bill  No.  3.  A  witness  was  sworn  for  the 
defense,  and  interrogated  as  to  the  turbulent 
and  dangerous  character  of  the  deceased. 
From  the  statement  of  the  trial  Judge  it 
appears  that  no  overt  act  had  been  commit- 
ted by  deceased  against  the  defendant  Tes- 
timony had  been  introduced  to  show  an 
overt  act  of  hostility  of  deceased  against  de- 
fendant, but  the  trial  Judge  believes  that  no 
such  demonstration  had  been  made.  In 
tills  matter  he  is  clothed  with  a  sound  legal 
discretion,  and  there  is  no  reason  assigned 
why  we  should  disturb  his  ruling.  State  v. 
Ford,  37  La.  Ann,  461.  State  v.  Nash,  13 
South.    732,   (recently   decided.)    The   testi- 
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mony  shows  that  the  witness  only  knew  of 
the  reputation  of  the  deceased  for  violent 
and  turbulent  disposition,  which  was  of  a 
dangerous  character.  In  the  state  of  Mls- 
slssippl,  and  knew  nothing  of  his  reputation 
in  Louisiana,  in  the  neighborhood  in  wiiich 
defendant  and  deceased  resided.  In  the 
case  of  State  y.  Nash  we  ruled  that  the  repu- 
tation of  the  deceased  in  a  distant  commu- 
nity, yet  brought  to  the  knowledge  of  the 
defendant,  was  inadmissible  testimony.  45 
La.  Ann.  — ,  13  South.  732. 

Bill  No.  4.  The  defendant,  who  was 
gwom  in  his  own  behalf,  was  asked  why  be 
carried  the  gun  to  the  ground,  and  he  an- 
swered that  he  liad  heard  of  tlireats  of  de- 
ceased against  him;  and  at  the  same  time 
other  witnesses  were  offered  to  prove  com- 
municated threats  of  deceased  against  ao- 
cosed.  This  testimony  was  rejected  by  the 
trial  judge  on  the  ground  that  no  overt  act 
of  hostility  of  deceased  against  accused  had 
been  shown  as  a  necessary  foundation  for 
the  receiving  of  evidence  of  communicated 
threats.  This  mllng  is  in  line  with  the  In- 
ferior mlings  of  this  court  State  t.  Ford, 
37  La.  Ann.  461;  State  v.  Harris,  45  La. 
Ann.  — ,  13  South.  199;  State  v.  Nash,  45 
La.  Ann.  — ,  IS  South.  732. 

Bill  No.  6  is  disposed  of  for  the  reasons 
assigned  in  reviewing  bills  3  and  4. 

The  grand  jury  tlut  returned  the  bUl 
against  defendant  summoned  before  them 
several  parties,  and  permitted  others  to  visit 
them,  on  business  connected  with  the  official 
duties  of  the  grand  jury.  They  in  no  way 
were  connected  or  interested  in  defendant's 
case,  and  they  were  not  interrogated  in  ref- 
erence to  it;  and  nothing  was  said  or  done 
by  the  grand  jury,  while  these  parties  were 
before  them,  in  reference  to  the  case  of  de- 
fendant The  case  of  the  defendant  was  in 
no  way  prejudiced  against  him,  and  it  is 
difficult  to  see  in  what  manner  he  was  in- 
juriously affected.  It  is  complained  by  the 
defendant  tliat  one  S.  A.  Morgan,  the  lead- 
ing state  witness,  went  without  summons 
or  request  before  the  grand  jury,  and  gave 
his  own  version  of  the  case  against  defend- 
ant and  Instituted  this  prosecution.  The 
witness  had  the  undoubted  right  to  go  be- 
fore the  {^rand  jury  voluntarily,  and  disdose 
bis  knowledge  of  the  case.  As  a  good  dtl- 
ten.  It  was  his  duty  to  do  so.  No  one  can 
be  excused  for  withholding  knowledge  of  a 
crime  from  the  public  until  he  is  summoned 
to  give  his  testimony  of  its  commlBslon.  The 
record  does  not  show  that  there  was  any 
misconduct  on  the  part  of  the  grand  Jury. 
On  the  contrary,  the  trial  and  conviction  of 
the  defendant  is  evidence  that  they  acted 
with  a  due  regard  for  the  public  safety  in 
presenting  the  indictment  against  him. 
'  The  defendant  was  arraigned,  and  pleaded 
not  guilty.  Subsequently  this  plea  was 
withdrawn,  and  a  motion  to  quash  the  in- 
dictment was  filed.  The  withdrawal  of  the 
v.l460.no.4 — 10 


plea  of  not  gnllty  placed  tbe  defendant  In 
the  position  as  though  he  had  never  pleaded 
to  the  indictment.  He  was  not  subsequent- 
ly arraigned,  and  he  was  tried  and  convicted 
without  any  issue  between  him  and  the 
state.  This  Is  fatal  to  the  verdict  The 
defendant  must  plead  personally  to  the  in- 
dictment, and  this  absolute  requirement 
must  be  ot}served,  and  the  record  must  show 
it  State  V.  Hunter,  43  La.  Ann.  157,  8 
South.  624.  The  omission  to  plead  to  the 
indictment  was  taken  advantage  of  by  the 
defendant  in  a  motion  in  arrest  of  judg- 
ment   It  must  prevail   Judgment  affirmed. 


m  Min.  Ea«) 
FOX  V.  MILLBR  et  aL 
(Supreme  Court  of  Mississippi.     Dec.  11,  1893.) 
lujnsoTioN— Dissolution— Damages. 
Code  1892,  f  672,  providing  that  5  per 
cent,  damages  shall  be  allowed  on  the  dissolu- 
tion of  an  injunction  to  "stay  proceedings  on  a 
judgment  for  money,"  or  "to  stay  sales  under 
deeds   of   trust   or   mortgages   with   power  of 
sale,"  does  not  anthorize  the  allowance  of  such 
damans  on  the  dissolution  of  an  injunction  to 
restrain   the   confirmation   of  a   sale  of   land, 
made  under  a  decree  of  foreclosure  of  a  trust 
deed. 

Appeal  from  chancery  court  I>e  Soto  coun- 
ty;  B.  T.  Kimbrongh,  Chancellw. 

BUI  by  Lizzie  D.  Fox  against  R.  0.  MlUer 
and  others  to  enjoin  the  confirmation  of  a 
sale  of  land.  An  injunction  was  granted, 
but  on  defendants'  motion  the  injunction  was 
dissolved  and  the  biU  dismissed,  and  com- 
plainant appeals.    Reversed. 

In  1887  Thomas  Fox  executed  his  promis- 
sory note  to  Mrs.  R.  C.  Miller  for  $4,000, 
and  jointly  with  his  wife,  Lizzie  D.  Fox, 
executed  a  deed  of  trust  on  their  homestead 
to  secure  the  payment  of  same.  Default 
having  been  made  in  the  payment  of  the 
note  when  it  became  due,  and  the  trustee 
falling  to  perform  his  duties.  Mrs.  Miller 
filed  her  bill  in  the  chancery  court  of  De 
Soto  county  to  foreclose  the  deed  of  trust 
Thomas  Fox,  Lizzie  D.  Fox,  and  the  trustee 
were  made  parties  to  the  biU.  None  of  them 
appeared  at  the  trial,  and  a  decree  pro 
confesso  was  taken  against  them.  There 
was  also  a  decree  against  them  for  the 
amount  of  Mrs.  Miller's  claim,  and  the  lands 
ordered  sold  to  pay  same.  Mrs.  Lizzie  D. 
Fox  filed  a  bill  praying  for  an  injunction 
restraining  the  confirmation  of  the  sale. 
A  writ  of  injuncticm  was  granted,  and 
served  on  the  commissioner  in  said  cause. 
Upon  motion  of  defendants  the  Injunction 
was  dissolved,  upon  the  face  of  the  decree, 
in  vacation.  At  the  regular  term  of  the 
court  the  cause  proceeded  to  hearing,  when 
the  defendants  moved  for  damages  on  the 
injunction  bond.  A  decree  was  rendered, 
allowing  damages  against  complainant  and 
the  sureties  on  the  injunction  bond  of  6 
per  centum  on  the  amount  of  the  decree 
against  Thomas  Fox  et  aL    Oomplalnant's 
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bill  WM  diamlssed  finally,  from  wUcb  de- 
cree 8be  appealed. 

W.  A.  Percy,  for  appellant    Craft  &  Oraft, 
for  appellees. 

COOPER,  3.  The  damages  awarded  by 
the  chancellor  are  not  such  aa  are  osually 
given  by  the  chancery  ooort  under  Its  rales 
of  practice,  but  are  allowable.  If  at  all,  un- 
der the  statute.  Being  of  purely  statutory 
origin,  they  must  find  support  in  the  terms 
of  the  statute.  Clark  v.  Bank,  61  Miss. 
614.  Sectlm  572  of  the  Code  provides  that 
.damages  of  5  per  centum  shall  be  allowed 
upon  the  dissolution  of  an  injunction  "to 
stay  i^oceedlngs  on  a  Judgment  at  law  for 
money,"  or  "to  stay  sales  under  deeds  of 
trust  or  mortgages  with  power  of  sale." 
The  injunction  in  this  cause  was  not  to 
stay  proceedings  on  a  judgment  at  law  for 
money,  but  to  stay  proceedings  In  equity. 
Nor  was  it  to  stay  a  sale  under  a  deed  of 
trust  or  mortgage  with  power  of  sale,  with- 
in the  meaning  of  the  second  clause  of  the 
statute.  That  has  reference  alone  to  an  In- 
junction against  the  exercise  of  the  power 
of  the  deed  by  the  donee  of  the  powier,  pro- 
ceeding In  pais.  The  motion  of  the  appel- 
lee for  damages  was  general  in  its  terms, 
and  we  find  Jio  suggestion  for  the  fee  of  her 
solicitor.  The  statute  (Code,  f  573)  provides 
that  a  party  desbring  to  have  the  same  de- 
creed by  the  chancellor  or  the  chancery  court 
"shall  suggest.  In  writing,  on  the  hearing 
of  the  motion  to  dissolve  the  injunction,  the 
nature  and  amount  of  the  damages."  The 
decree  is  reversed. 


(71  Misi.  98) 

JONES  et  al.  v.  McQUEHN, 
(Supreme  Court  of  Mississippi.     Nor.  27,  1803.) 

AsSIOSIiENT  FOB    BENEFIT  OF  CbBDITORS — 1n- 
OLDDINO  INDBBTJBDNBBS  PAID. 

The  fact  that  a  note  preferred  by  the 
terms  of  an  assignment  for  the  benefit  of  cred- 
itors was  paid  before  delivery  of  the  assignment 
does  not  mvalidate  the  assignment,  when  the 
assignee  was  informed  of  the  payment,  and  the 
creditors  were  not  prejudiced  oy  the  failure  to 
withdraw  the  item. 

Appeal  from  circuit  court,  Noxubee  coun- 
ty; S.  H.  Terral,  Judge. 

"To  be  officially  reported." 

Action  in  attachment  by  Winston  Jones  & 
Co.  against  A.  M.  Stontt.  To  the  property 
seized,  J.  C.  McQueen  interposed  a  claim  as 
assignee  of  defendant.  There  was  judgment 
for  claimant,  and  a  new  trial  denied.  Plain- 
tiffs appeal.     Affirmed. 

A.  M.  Stoner,  who  was  a  merchant  in  Ma- 
con, Miss.,  made  an  assignment  to  J.  C.  Mc- 
Queen on  the  8th  day  of  January,  1890,  by 
which  he  conveyed  to  McQueen  his  "entire 
stock  of  goods,  wares,  and  general  merchan- 
dise in  the  house  I  now  occupy,  ••  *  to- 
gether with  all  store  furniture,  safe  now 
used  in  and  about  said  store,  and  also  all 
notes  and  accounts,  and  books  pertaining 
thereto."    The  assignee  was  directed  In  the 


deed  to  pay— -BMrst,  an  indebtedness  due  Mrs. 
Stoner;  and,  second,  a  debt  due  to  O.  B. 
Fuqua;  and  then  a  note  due  to  E.  S.  Ford 
In  the  sum  of  $000.  On  the  same  day  ap- 
pellants sued  out  a  writ  of  attadunent,  and 
had  the  stock  of  goods  conveyed  in  the  as- 
signment seised.  The  assignee  filed  a 
claimant's  affidavit  and  bond,  and  kept  pos- 
session of  the  prop^ty.  On.  the  trial  of  the 
plea  in  al>atement  there  was  a  verdict  for 
the  plaintiffs,  and  they  also  recovered  a 
judgment  against  Stoner  on  their  claim.  At 
the  February,  1893,  term  of  the  circuit  court 
of  Nozut)ee  county  a  trial  waa  had  on  the 
claimant's  issue,  which  resulted  In  a  verdict 
and  judgment  In  favor  of  the  claimant  The 
evidence  showed  that  at  the  time  of  the  as- 
signment Stoner  was  insolvent,  and  that  he 
owed  hia  wife  uMMiey  borrowed  from  time 
to  time  for  a  nnmber  <^  years.  The  evi- 
dence also  showed  that  the  Ford  note,  pre- 
ferred in  the  assignment  had  been  paid  a 
short  time  before  the  assignment  was  exe- 
cuted and  delivered,  and  that  Stoner  had 
property  which  was  not  conveyed  in  the  as- 
signment After  Judgment  for  the  claimant 
appellants  made  a  motion  for  a  new  trial, 
which  was  overruled,  from  which  they  ap; 
peaL 

A.  O.  Bogle,  for  i^tpeUants.  Orr  &  Dlna- 
xaore,  for  appellee. 

CAMPBELL,  C.  J.  Whatever  was  thought 
or  intended  by  Stoner,  the  maker,  as  to  the 
character  of  the  assignment  it  is  to  be 
judged  by  Its  terms,  and  it  is  only  a  partial 
assignment  operating  on  the  specific  things 
enumerated  in  it  and  tlierefore  the  contest 
about  things  left  out  was  aside  from  the  real 
ground  of  controversy.  The  <mly  real  ques- 
tion in  the  case  is  as  to  the  note  for  $500  to 
Ford,  mentioned  in  the  assignment  as  a  pre- 
ferred debt  to  be  paid,  but  which  was  paid 
before  the  delivery  of  the  assignment  and 
was  handed  to  the  assignee  with  the  assign- 
ment accompanied  by  an  express  declaratl<Mi 
that  It  had  been  paid  and  extinguished,  and 
was  not  to  be  regarded  by  him  aa  among  the 
debts  to  be  paid.  The  4nstrument  is  good 
on  its  face.  The  facts  al>out  the  Ford  note 
appear  aliunde,  and,  aa  shown,  do  not  annul 
the  assignment  The  facts  acc^tedas  true, 
as  they  were,  exclude  all  idea  of  barm  to 
creditors  from  the  mere  failure  to  withdraw 
the  paper  after  payment  of  the  Ford  note,  or 
to  draw  lines  across  the  part  relating  to  It 
in  the  assignment.    Affirmed. 


(71  HisB.  31ft) 
(M)ODMAN  V.  DURANT  BLDG.  &  LOAN 

ASS'N. 
(Supreme  C^nrt  of  Mississippi.     Nov.  27,  1893.) 

Bdildino  akd  Loam  Associations  —  Incobpora- 
HON  —  Usury  — Interest  oh  Prbmidms  —  Sals 
UNDBR  Trust  Debd— Plaob  of  Bale. 

1.  As,  under  the  general  law,  any  corpora- 
tion not  prohibited  may  be  formed  with  any 
customary  and  appropriate  powers  not  incon- 
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ristent  witk  law,  bnilding  and  loan  associations 
may  be  incorporated,  with  power  to  impose 
fines  for  nonpaTment  of  dues,  though  there  is 
no  statute  expressly  authorizing  the  creation 
of  such  corporations. 

2.  Where  a  memlier  of  a  bniiding  and  loan 
association  agrees  to  pay  a .  premium  to  ol)- 
tain  a  loan,  interest  may.be  charged  on  the  ac- 
tual amount  loaned,  but  not  on  the  premium. 
SulliTan  t.  Loan  Ass'n,  12  Sooth.  590,  70 
Miss.  94,  followed. 

.  3.  Code  1892,  i  2484,  providing  that  if  a 
mortgage  or  trust  deed,  with  power  of  tale, 
be  silent  as  to  the  place  of  sale,  a  sale  may 
be  made  after  condition  broken,  on  such  notice 
and  at  such  place  as  is  required  for  sheriffs' 
sales  of  like  property,  does  not  hinder  the  gran- 
tor in  a  trust  deed  from  authorizing  the  trustee 
to  name  the  place  of  sole. 

Appeal  from  chancery  court.  Holmes  cotm* 
ty;  T.  B.  Graham,  Ghanc^or. 

Bill  by  Mary  T.  Goodman  aigalnst  the  Du- 
rant  Building  &  Loan  Association  to  enjoin 
a  eale  of  property  under  a  decree  forecloelng 
a  trust  deed  at  her  property  executed  by  her 
to  defendant,  and  for  on  accomitlng  and  de- 
duction of  usurious  and  Illegal  charges  for  in- 
terest From  the  decree  both  partiee  ap- 
peal.    BevCTsed. 

Mrs.  Mary  T.  Goodman  borrowed  from  the 
Durant  Building  &  Loon  Association,  the  sum 
of  $2,302.50,  in  1891,  and  gare  her  note  for 
$3,500,  which  she  secured  by  giving  a  trust 
deed  on  some  prop^iy  owned  by  her'  In 
Tchula,  Miss.  The  $2,362.50  represented  the 
value  of  ITfi  shares  of  the  building  and  loon 
stock,  at  $200  per  share,  less  the  premium 
which  she  had  bid,  at  one  of  the  meetings 
of  the  association,  for  the  loan  of  the  money. 
The  obligation  was  that  she  should  pay  inter- 
est at  the  rate  of  10  per  cent  per  annum, 
but  she  was  to  pay  each  month  one-twelfth 
at  the  annual  interest,  ajid  one  dollar  on 
each  share  owned  by  her  in  the  stock  of  the 
company.  She  owned  20  shares.  After  she 
had  paid  the  sum  of  $394,  but  ajfter  default 
in  the  payment  of  the  monthly  Installments 
for  several  months,  her  property  was  adver- 
tised to  be  sold  under  the  deed  of  trust  The 
sale  was  to  take  place  at  Durant,  in  Holmes 
county.  Miss.,  on  the  10th  of  January,  1893. 
Mrs.  Goodman  filed  bee  bill  In  the  chancery 
court  of  Holmes  cotmty,  Charging  that  the 
sale  tmder  the  deed  of  trust;  to  take  place  at 
Dnrant,  was  unauthorized  und«r  the  trust 
deed,  and  that  a  sale  at  that  place  would 
throw  a  cloud  on  the  title  to  her  property, 
and  that  the  pnrchasor  would  acquire  no 
title.  She  charged  that  the  association  had 
beax.  charging  her  Interest  at  a  rate  which 
was  in  excess  of  the  rate  authorized  by  law. 
That  Interest  had  been  charged,  not  only  on 
the  sum  which  she  had  borrowed,  but  on 
what  was  called  a  "premium;"  that  Is,  they 
liad  been  charging  Interest  on  $3,600,  where- 
as she  had  only  received  $2,362.50.  She 
charged  that  the  demands  of  the  association 
were  usurious,  unconscionable,  extortion- 
ate, and  oppressive,  and  would  lead  to  the 
c(»u9scation  of  the  prop^ty  of  the  bcHTOWtf. 
Sbe  prayed  for  an  Injunction  against  the 


sale  by  the  truktee,  and  requested  the  court, 
to  order  an  aecoaut  to  be  taken  and  stated, 
under  the  instructions  from  the  court;  that 
usurioBs  and  Illegal  Interest  be  not  allowed; 
and  that  unreasonable  and  oppressive  char- 
ges be  excluded;  and  tendered  such  sum  as 
was  due.  The  answer  showed  that  com- 
plainant tiad  paid  the  sum  of  $384;40;  that 
complainant  had  been  charged  Interest  on 
$3,500;  tCnd  that  the  sum  actually  received 
was  $2,372.60.  On  the  hearing  there  was  an 
account  stated,  fixing  the  sum  due  by  com- 
plainant, and  a  decree  ordering  same  paid. 
The  injunction  was  dissolved,  except  as  to 
that  part  which  restrains  the  sale  at  Durant 
This  part  of  the  injunction  was  made  per- 
petnaL  Complainant  appealed  from  this  de- 
creCb  and  there  is  a  cross  appeal  by  defHid- 
ant 

A.  M.  Harlow  and  B.  F.  Noel,  for  plaintiff. 
Hooker  &  Wilson,  J.  Welner,  and 'Nugent  & 
McWllUe,  for  defendant 

CAMPBELL,  0.  J.  We  reject  the  notion 
that  because  no  statute  of  this  state  ex- 
pressly authorized  the  creation  of  building 
and  loan  associations!  therefore  none  could 
be  formed  under  the  general  law  for  incor- 
poration. Under  the  general  law,  any  cor- 
poration not  prohibited  could  be  formed, 
with  any  customary  and  appropriate  pow«v 
not  inconsistent  with  law.  The  vital  princi- 
ple of  such  associations,  as  known  to  us,  is 
compounding  monthly  receipts,  whereby  to 
produce  astounding  results  for  the  mutual 
benefit  of  all  concerned;  and  what  is  called 
a  "fine"  (merely  an  agreed  sum  as  liquidated 
damages)  Is  Imposed  for  every  default  in  pay- 
ment, as  a  spur  to  prompt  payment  so  as 
not  to  derange  the  process  of  compounding, 
which  must  foil  if  there  is  want  of  payment 
as  agreed,  and  failure  of  which  would  cause 
failure  of  the  schem&  We  see  nothing 
wrong  In  members  of  full  age,  and  compos 
mentis,  mutually  binding  themselves  to  so 
beautiful  a  scheme  for  reciprocal  advantage,, 
and  being  held  to  the  performance  of  what 
they  have  agreed.  Interest  on  premiums  is 
not  allowable.  Sullivan  v.  Loan  Ass'n,  70 
Misa  94,  12  South.  590.  The  Code  of  1892 
did  not  have  the  effect  to  free  the  contract 
from  the  taint  of  usury.  If  full  sanction  tie 
given  to  the  doctrine  contended  for,  because 
of  section  4,  which  preserves,  unaffected  by 
changes  made  by  the  Code,  any  former  cause 
of  action  or  defense.  Section  6  has  refer- 
ence only  to  crimes  and  forfeitures  and  pea- 
alties  connected  with  them,  or  growing  out  of 
some  off<mse.  The  trustee  had  the  right  to 
name  the  place  of  sole.  Section  2484  of  the 
Code  of  1892'  does  not  hinder  the  grantor 

'  Code  1892,  {  2484,  invvides  that  if  a  mort- 
gage or  trust  deed,  with  power  of  sale,  be  silent 
as  to  the  place  of  sale,  a  sale  may  be  made  aft- 
er condition  broken,  on  such  notice  and  at  such 
place  as  is  required  for  sheriffs'  sales  of  like 
property. 
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from  anfhorizing  the  donee  of  a  jfoyrex  In  a 
mortgage  or  deed  of  tmst  to  designate  fbe 
time,  place,  and  terms  of  sale.  The  statute 
comes  In  wbm  the  instrument  Is  silent  on 
the  subject.  Empowering  one  to  name  time, 
place,  and  terms  Is  Just  as  If  the  time,  place^ 
and  terms  were  lns«*ted  in  the  Instrument 
by  the  maker,  for,  done  by  authority  con- 
ferred by  him,  it  Is  as  If  done  by  lilmself. 
The  transaction  should  be  purged  of  all  ille- 
gal charges,  and  the  rights  of  parties  adjust- 
ed after  this,  on  the  basis  of  their  stipula- 
tions mutually  binding;  and  sale  may  be  al- 
lowed according  to  the  power  conferred  by 
the  deed  Oif  trust    Rereised  and  remanded. 


(M  Fla.  4t4) 
INTERNATIONAL  OOBAN  TBL.  CX).  t. 

SAUNDERS. 
(Supreme^  Court  of  Florida.     Not.  28, 1893.) 

TBlSeBXPH     COMTAMIES  —  FaiLCXB    TO    DbLITXB 

lIsssAOB — Damaqes — Mental  BurrEsiKo. 

1.  In  an  action  sounding  in  tort,  bnt  for 
eompensatlTe  damages  for  the  breach  of  a  con- 
tract by  a  telegraph  company  to  promptly  send 
or  deliver  a  tdegraphic  message,  ment^  pain 
and  aoffering  is  not  an  element  of  damage,  for 
which  a  recorery  can  be  had;  and,  where  the 
foUnre  of  a  telegraph  company  to  promptly 
send  or  delirer  a  telegram  according  to  its  con- 
tract results  in  no  other  damage  than  mental 
pain  and  snfifering,  the  only  recorery  that  can 
be  had  would  be  nominal  damages,  or,  at  most, 
the  price  paid  for  the  transmission  of  the  mes- 
sage.    Mabry,  J.,  dissenting. 

2.  The  person  to  whom  a  telegram  is  sent 
can  maintain  an  action  for  whatever  legal  dam- 
age results  to  him  from  the  negligence  of 
the  company  in  its  transmission  or  delivery, 
where  the  message  shows  that  he  is  interested 
in  it,  or  that  it  is  for  his  l>enefit,  or  that  dam- 
age will  result  to  him  from  such  negligence. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Brevard  county; 
John  D.  Broome,  Judge. 

Action  by  Charles  Saunders  against  the 
International  Ocean  Telegraph  Oompanyl 
Plaintiff  had  Judgment  inci  defendant  ap- 
peals.   Reversed. 

John  E.  Hartrldge  and  Jones  &  Atldnson, 
for  appellant    D.  L.  Gaulden,  for  appellee. 

TAYIX)R,  J.  The  appellee  sued  the  ap- 
pellant in  case,  for  Its  alleged  negligence 
in  not  promptly  deUvering  to  him  a  telegram 
transmitted  over  its  line.  The  plaintiff  re- 
covered Judgment  for  91,200,  and  from  such 
Judgment  the  defendant  company  appeals. 

The  declEiration  is  as  follows: 

"The  plaintiff,  Charles  Saunders,  by  D.  L. 
Gaulden,  his  attorney,  sues  the  International 
Ocean  Telegraph  Company,  for  that  where- 
as the  defendant  on  the  4th  day  of  October, 
A.  D.  1890,  was  possessed  of,  and  using, 
and  operating  a  certain  telegraph  line  ex- 
tending from  the  city  of  Jacksonville,  Duval 
county,  state  of  Florida,  to  the  town  of  Tl- 
tusville,  Brevard  county,  state  of  Florida. 
That  said  two  places  are  distant  from  each 
other  about  160  miles,  and  are  connected  by 


direct  line  of  said  defendant  telegraph  com- 
pany and  the  Jacksonville,  Tampa  &  Key 
West  Railway.  That  plaintiff's  wife,  Alice 
J.  Saunders,  on  the  said  4th  day  of  October, 
1890,  was  seized  with  a  mortal  malady  in 
the  said  dty  of  Jacksonville,  and  that  about 
the  hour  of  seven  o'clock  on  the  morning  of  . 
Octobor  4,  1890,  the  superintendent  of  St 
Luke's  Hospital  presented  to  the  defendant 
the  following  message,  to  wit: 

"  'JacksonvlUe,  Fla.,  Oct  4th,  1890.  Charles 
Saundors,  TltusvlUe:  Wife  dying.  Come 
at  once,  or  send  wishes  by  wire.  [Signed] 
Superintendent  St  Luke's  Hospital.' 

"That  said  message  was  accepted  by  the 
defendant  for  immediate  transmission  and 
delivery  to  him  at  Titusvllle  at  the  full-rate 
charges  or  toll,  and  that  through  the  gross, 
wanton,  and  reckless  negligence  of  defend- 
ant and  in  palpable  violation  of  Its  duty, 
the  message  was  held  by  the  defendant,  and 
not  delivered  to  him,  until  about  the  hour  of 
half-past  nine  o'clock  on  the  night  of  the  6th 
day  of  October,  A.  D.  1890.  That  said  mes- 
sage was  received  at  said  Titusvllle  office 
on  the  morning  of  the  4th  day  of  October, 
1890,  at  half-past  eight  o'clock,  but  was  not 
delivered  to  him  for  over  sixty  hours  after 
the  same  was  received  at  the  Titusvllle  of- 
fice. That  his  said  wife  died  In  the  city  of 
Jacksonville  on  the  6th  day  of  October,  1890, 
and  hence  said  message  was  not  delivered  to 
him,  or  received  by  him,  until  ten  and  a  half 
hours  after  his  said  wife's  death.  That 
there  was  only  one  train  leaving  Titusvllle 
each  day,  at  the  faotu:  of  nine  o'clo<^  A.  M., 
for  the  dty  of  Jacksonville,  which  said  train 
arrived  In  Jacksonville  at  the  hour  of  half 
past  six  o'clock  P.  M.  That,  had  said  mes- 
sage been  delivered  promptly,  he  could  have 
arrived  in  Jacksonville  on  Saturday  night 
October  4,  1890.  That  by  reason  of  this 
negligence  and  breach  of  duty  on  the  part 
of  the  defendant  he  was  prevented  from 
telegraphing  to  said  sui)erintendent  bis 
wishes,  and  was  prevented  from  attending 
his  dying  wife,  and  ministering  to  her  In 
her  last  hours,  and  also  from  makihg  de- 
sired preparations  for  her  interment  That 
said  message  was  sent  by  the  superintend- 
ent of  St  Luke's  Hospital,  and  he  paid  de- 
fendant full  rates  or  toll  therefor,  to  wit 
the  sum  of  forty  cents,  at  the  Titusvllle  of- 
fice, and  as  said  defendant  failed  to  deliver 
said  message  promptly,  and  notified  the  said 
superintendent  of  St  Luke's  Hospital  that 
said  message  had  not  been  delivered,  and 
collected  the  sum  of  forty  cents  charges  on 
said  message,  which  said  forty  cents  was 
charged  to  plaintiff  by  said  superintendent 
and  which  he  had  to  pay,  thereby  entailing  a 
loss  of  forty  cents  on  this  plaintiff.  By  rea- 
son of  which  said  defaults,  wrong,  and  neg- 
ligence on  the  said  defendant's  part  plain- 
tiff incurred  a  loss  and  damage  of  the  said 
forty  cents  paid  as  aforesaid  on  account  of 
the  charges  made  and  collected  from  said 
superintendent  of  St  Luke's  Hospital,  which 
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plaintiff  had  to  pay  as  a  legitimate  charge 
against  liim.  And,  besides  this,  the  plain- 
tiff suffered  great  damage  by  reason  of  said 
wrong  and  injury  so  done  .by  the  defendant 
to  his  affections  and  feelings;  and  the  plain- 
tiff then  and  there  suffered  great  damage,  in 
anguish  and  pain  of  mind,  by  reason  of  the 
said  negligence  and  wrong  so  done  him  by 
defendant  That  while  his  said  wife  waa 
dying  she  was  deprived  of  that  care,  atten- 
tion, consideration,  and  consolation  which 
she  would  hare  received  but  for  said  negli- 
gence of  said  defendant  in  falling  to  deliver 
said  message  promptly  aa  aforesaid,  and 
that  by  reason  thereof  be  was  damaged,  In 
that  he  suffered  great  mortiflcation,  anguish, 
and  pain  of  mind,  and  injury  to  his  feelings 
and  affections,  in  not  being  able  to  be  with 
his  said  wife  In  her  dying  hours,  and  in  not 
being  able  to  make  preparations  for  his 
wife's  funeral  and  interment,  all  of  which 
damaged  plaintiff  in  the  sum  of  $1,995,"  etc. 

At  plaintiff's  request  the  following  instruc- 
tion was  given  to  the  Jury:  'If,  from  the 
evidence,  you  believe  that  the  superintend- 
ent of  St.  liUke's  Hospital  sent  the  following 
message  to  the  plaintiff:  "Wife  dying.  Gome 
at  once,  or  send  wishes  by  wire,' — and  said 
message  was  accepted  by  the  defendant  for 
transmission,  and  the  toll  or  ctiarges  on 
same  was  paid  to  defendant,  and  this  mes- 
sage was  negligently  delayed  in  delivery  by 
defendant  company,  whereby  plaintiff,  Saun- 
ders, was  prevented  from  attending  his  dy- 
ing wife,  and  from  making  desired  prepara- 
tions for  her  funeral,  the  plaintiff,  Saunders, 
would  be  entitled  to  recover  for  the  wrong 
and  injury  done  his  feelings,  and  for  the 
mental  anguish  and  pain  of  mind  suffered 
by  him;  and  in  making  up  your  verdict  you 
must  take  Into  consideration  all  the  testi- 
mony, and  fix  his  damages,  if  any,  at  such 
amount  as  you  think,  from  the  evidence,  Is 
Just,  reasonable,  proper,  and  fair."  To  this 
charge,  exception  was  taken,  and  the  error 
assigned  thereon  presents  the  real  Issue  in- 
volved in  the  cause:  Can  an  action  be  sus- 
tained, and  can  damages  be  admeasured,  for 
the  breach  of  a  contract  that  results  in  men- 
tal suffering  alone,  without  any  accompany- 
ing physical  injury  or  suffering,  and  without 
any  concomitant  damage  to  the  person,  char- 
acter, reputation,  or  property? 

The  supreme  court  of  Texas,  in  So  Bdle 
V.  Telegraph  Co.,  (decided  in  1881,)  55  Tex. 
808,  a  case  in  which  the  telegraph  company 
negligently  failed  to  promptly  deliver  a  tele- 
gram Informing  plaintiff  of  the  death  of 
bis  mother,  and  summoning  him  to  meet  a 
conveyance  at  a  certain  point  tliat  night 
that  would  carry  him  to  where  the  remains 
of  bis  mother  were,  in  time  to  attend  the 
funeral,  first  led  off  with  an  affirmative  an- 
swer to  the  question.  The  court  In  that 
case  asserts  that  It  is  the  settled  rule  of 
law  In  that  state  that  Injury  to  the  feelings, 
caused  by  the  willful  neglect  or  fault  of  an- 
other, constitutes  such  actual  damages,  for 


which  a  recovery  may  be  had,  and  dtes  as 
authority  for  such  assertion  the  cases  of 
Hays  T.  Ballroad  Co.,  46  Tex.  279,  and  Ball- 
road  Co.  V.  Randall,  50  Tex.'  261.  In  neither 
of  these  cases  is  the  doctrine  either  settled 
or  asserted  that  Injury  to  the  feelings,  or 
mental  suffering,  alone,  can  be  made  the 
subject  of  a  suit  for  compensative  damages. 
The  Case  of  Hays,  supra,  was  against  a 
railroad  company  for  damages  for  wrong- 
fully and  forcibly  ejecting  the  plaintiff  from 
Its  passenger  train  In  the  presence  of  his  wife 
and  family,  In  which  it  was  claimed  that 
the  ejectment  was  done  in  a  rude  and  insult- 
ing manner,  and  by  personal  violence,  re- 
sulting in  Injuries  to  plaintiff's  clothing  and 
bruises  to  his  person.  Exemplary  or  piml- 
tlve  damages  were  claimed,  and  the  Jury 
were  Instructed  to  estimate  the  actual  dam- 
ages by  the  "Injuries  sustained  by  the  plain- 
tiff in  his  person,  his  estate,  and  his  feel- 
ings," and  it  was  held  tliat  by  this  charge 
the  subject  of  the  amount  of  actual  dam- 
ages was  fairly  placed  befmre  the  jury.  But 
nowhere  is  it  asserted  that  mental  suff^-- 
ing  alone  can  be  made  an  Independent  basis 
for  admeasmring  damages.  The  case,  like 
many  others  founded  on  tort  that  might  be 
cited,  simply  holds  that  mental  sufferinii;  or 
Injured  feelings  may  be  taken  into  considera- 
tion as  an  element  of  damage,  when  coupled 
with  or  accompanied  by  substantive  injury 
to  the  person  or  estate,  iQ>on  the  ground, 
as  stated  in  the  authorities,  that  In  such 
cases  the  mental  suffering  growing  out  of 
and  produced  by  the  physical  injiuy  is  so 
interwoven  with  the  latter  that  it  is  impos- 
sible to  consider  the  one  without  contem- 
plating the  other.  City  of  Salina  v.  Tros- 
per,  27  Kan.  544;  Mulford  v.  Clewell,  21 
Ohio  St  191;  Canning  v.  Willlamstown,  1 
Cush.  451;  Ballroad  Co.  v.  Stables,  62  HL 
813;  Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev. 
224;  Kennon  v.  GUmer,  131  U.  S.  22,  9  Sup. 
Ct  696;  Trigg  v.  BaUroad  Co.,  74  Mo.  147. 
The  same  may  be  said  of  the  Case  of  Randall, 
supra.  In  that  case  the  plaintiff,  a  brake-' 
man  on  the  defendant's  trains,  sued  the  com- 
pany for  damages  for  its  negligence  in  hav- 
ing an  open  ditch  across  its  track,  into' 
which  he  fell  while  performing  the  duty  of 
coupling  two  of  defendant's  oars,  and  where- 
by his  arm  was  run  over  and  crushed  by  the 
oars,  necessitating  its  amputation.  In  tliat 
case,  too,  the  doctrine  is  sanctioned  that  an 
element  of  the  verdict  may  be  compensation 
for  the  mental  and  physical  suffering  caused 
by  the  Injury.  But  nowhere  Is  the  doctrine 
sanctioned  that  mental  suffering  alone  can 
sustain  an  action.  For  the  support  of  its 
ruling  In  the  So  Belle  Case  the  Texas  court 
next  quotes  at  length  the  dictum  of  the 
authors  of  Shearman  &  Bedfleld  on  Negli- 
gence, which  dictiun,  as  originally  incorpor- 
ated In  their  work,  was  entirely  without  the 
support  of  any  adjudged  case.  The  seduc- 
tion case  of  Phillips  v.  Hoyle,  4  Gray,  568, 
is  next  Invoked  to  the  support  of  the  Texas 
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court,  where  Injury  to  the  feelings  of  the 
parent  in  Consequence  of  the  daughter's  se- 
duction was  held  to  be  an  element  of  dam- 
ages. The  fact  seems  to  have  been  over- 
looked, In  citing  this  case  to  Its  support, 
that  In  cases  of  seduction,  and  other  torts  In- 
dependent of  contract,  injured  feelings  are 
given  consideration,  not  so  much  as  a  cri- 
terion for  the  admeasurement  of  compensa- 
tion, but  as  a  standard  by  which  to  esti- 
mate the  enormity  of  the  outrage  willfoUy 
committed,  and  as  a  guide  whether  the  dam- 
ages to  be  allowed  as  punishment  shall  be 
higher  or  lower.  The  next  and  last  auQior- 
Ity  cited  to  the  support  of  the  So  Relle  Case 
Is  the  case  of  Roberts  v.  Graham,  6  Wall. 
678;  but  we  fall  to  find  In  It  any  referoice 
whatever  to  the  subject  of  damages  for  In- 
jured feelings  or  mental  suffering,  the  whole 
case  being  confined  to  a  discussion  of  the 
question  of  the  sufficiency  of  the  allega- 
tions of  a  declaration  or  complaint  for  gen- 
eral damages  as  a  predicate  for  the  Intro^ 
ductlon  of  proof  of  special  damage.  The 
doctrine  of  the  So  Belle  Case  has  for  its  sup- 
port, then.  In  reality,  only  the  unsupported 
dictum  of  Messrs.  Shearman  &  Bcdfleld  In 
their  work  on  Negligence. 

In  the  case  of  Railway  <3o.  v.  Levy,  59 
Tex.  5d3,  (decided  In  1SS3,)  the  So  ReUe  Case 
was  expressly  overruled,  tn  so  far  as  It  held 
that  an  action  for  mental  suffering  alone 
could  be  maintained.  In  Stuart  v.  Telegraph 
Co.,  (decided  in  1886,)  66  Tex.  580,  18  S.  W. 
851,  the  Levy  Case,  supra,  Is  practically  over- 
ruled; and  the  court,  without  the  support 
of  any  additional  authorities,  returns  to  the 
doctrine  of  the  So  R^e  Caise.  The  ruling 
In  Stuart  v.  Telegraph  Oo.  has  been  adhered 
to  In  that  state  ever  since.  Incumbered,  how- 
ever, with  flnely-drawn  distinctions  that 
seem  to  keep  an  even  pace  with  the  rapid 
increase  of  litigation  that  the  enunciation  of 
such  a  doctrine  would  naturally  engender. 
Telegraph  Co.  v.  Coopa:,  71  Tex.  507,  9  S. 
W.  698;  Tdegraph  Oo.  v.  Broesche,  72  Tex. 
664, 10  8.  W.  734;  Telegraph  Co.  v.  Simpson, 
73  Tex.  422,  11  8.  W.  385;  Telegraph  Co.  T. 
Feegles,  75  Tex.  537,  12  S.  W.  860.  In  Beaa- 
ley  v.  Telegraph  Co.,  39  Fed.  181,  In  the  cir- 
cuit court  of  the  United  States  for  the  west- 
em  district  of  Texas,  the  same  doctrine  Is 
announced  up<Hi  the  authority  alone  of  the 
holdings  of  the  supreme  coiurt  of  that  state. 
•  The  supreme  court  of  Tennessee,  In  Wads- 
worth  V.  Telegraph  Co.,  86  Tenn.  695,  8  8.  W. 
574,  by  a  divided  court,  next  foUow  the  Texas 
doctrine,  citing  only  the  dictum  of  Shearman 
&  Redfleld  In  addition  to  the  Texas  cases. 
The  dissenting  opinion  of  Judge  Lurton  In 
that  case  is  unusually  forceful  and  clear, 
and,  according  to  our  view,  states  the  true 
rule  In  an  argument  that  Is  unanswH-able. 

The  supreme  court  of  Indiana,  in  Reese  v. 
Telegraph  Co.,  123  Ind.  284,  24  N.  B.  163, 
next  follows  the  Texas  doctrine,  citing  only 
the  cases  from  that  state,  with  the  additional 
case  from  Tennessee. 


The  supreme  court  of  Kentucky,  in  Chap- 
man V.  Telegraph  Co.,  13  S.  W.  880,  next 
dte  and  follow  the  Texas  and  Tennessee 
cases. 

The  supreme  court  of  Narih  Carolina,  In 
Young  T.  Telegraph  Co.,  107  N.  O.  370,  11  8. 
B.  1044,  next  cite  and  follow  the  Texas  cases; 
citing  to  its  support  also  the  cases  from  Ten- 
neesee,  Kentucky,  and  Indiana,  that.  It  will 
be  remembered,  are  predicated  upon  the 
Texas  cases. 

In  Stuart  r.  Telegraph  Co.,  supra,  the  lia- 
bility of  telegraph  companies  to  damages  fw 
mental  suffering  caused  by  their  failure  to 
transmit  or  ddlv^  telegrams  Is  put  express- 
ly and  pointedly  upon  the  ground  that  the 
mental  suffering  produced  by  the  company's 
breach  of  its  contract  was  within  the  oon- 
templatlon  of  the  company,  at  the  time  it 
mode  the  contract,  as  the  result  that  would 
naturally  follow  a  breach  of  it. 

Would  the  Texas  court  award  damages  to 
one  Individual  for  the  poignant  mental  sting 
resulting  from  being  wlllfally,  publldy;  and 
deliberately  taunted  on  the  street  by  an  lrate° 
enemy  with  the  insult  that  he  was  a  coward- 
ly cur,  simply  because  the  mortification  and 
wounded  feelings  that  would  surely  follow 
were  within  the  contemplation  of  the  In- 
Bulter?  We  apprehend  not,  and  yet  in  the 
latter  case  the  deliberate  purpose  of  the  In- 
sulter  would  be  to  produce  such  mental 
anguish.  To  draw  the  comparison  doscr 
still:  An  individual  borrows  hla  neighbor's 
money,  agreeing  to  pay  at  a  given  day,  know- 
ing In  advance  that  his  default  then  will 
surely  result  in  the  mind-harrowing  tortures 
to  his  accommodating  friend  of  utter  finan- 
cial ruin,— a  spedes  of  suffering  that,  unfor- 
tunately, to  many.  Is  far  more  acute  than 
any  connected  with  the  ties  of  kinship. 
Gould  damages  be  allowed  in  that  case  for 
the  mental  torture  simply  because  the  bor- 
rowing friend  contemplated  and  knew  that 
it  would  follow  as  the  result  of  a  breach  of 
his  contract  to  pay?  Certainly  not,  and  yet 
such  is  the  effect  of  the  doctrine  announced 
In  the  Stuart  Case,  when  followed  to  its 
logical  result.  Suppose  a  mother,  whose 
child  is  critically  ill,  contracts  with  her 
neighbor,  at  a  stipulated  price  paid  In  ad- 
vance, to  summon  her  husband,  temporarily 
absent  some  distance  away,  and  the  neigh- 
bor delays  complying  with  his  contract  until 
after  the  death  and  burial  af  the  child. 
Would  damages  be  awarded  against  him  to 
compensate  the  parents  for  the  mental  an- 
guish sufftfed  by  them  in  consequence  of  the 
abs-^nce  of  the  husband  under  such  circum- 
stances? We  apprehend  not  And,  if  not 
In  the  case  of  the  violated  contract  between 
individuals,  where  is  the  reason  for  applying 
a  different  rule  where  one  of  the  contracting 
parties  Is  a  telegraph  company?  In  all  these 
cases,  taking  them  up  seriatim,  in  the  order 
In  which  they  were  rendered,  there  is  a 
conspicuous  absence  of  anything  like  a  logi- 
cal reason  upon  which  to  base  the  newly- 
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annoTinced  doctrine  of  allowliiK  compensatlTe 
damases  for  Injured  feelings  alone.  They 
simply  follow  each  other  wlthoat  the  addl- 
tlon  of  any  new  light,  or  other  attempt  at 
reason  for  the  thing,  than  Is  ccmtalned  In  the 
parent  Texas  case.  None  of  them  undertake 
to  Inrent  any  cnidble  In  which  mental  pain 
can,  with  anything  like  Judicial  accuracy,  be 
converted  Into  compensatlye  dollars;  but  all 
of  them  are  plethoric  with  argument  admira- 
bly suited  to  cases  that  call  for  the  Infliction 
of  punishment,  with  none  to  guide  us  to  the 
door  for  Just  compensation.  Tet,  as  a  mat- 
ter of  course,  none  of  them  pretend  to 
groond  the  right  of  recoray  ui>on  the  Idea 
that  the  Infliction  of  punitive  or  exemplary 
damages  Is  permissible  in  such  cases. 

It  should  not  be  lost  sight  of.  In  consider- 
ing this  class  of  cases,  that,  although  the  ac^ 
tlon,  as  In  the  present  case.  Is  In  form  ex 
delicto,  its  foundation  is  a  contract,  and  that, 
in  substance.  It  Is  an  action  ez  contractu 
for  compensatMy  damages  for  the  breach  of 
such  contract;  "tort"  being  defined  to  be  "a 
wrong  Independent  of  contract"  Add.  Cont 
(7th  Ed.)  1.  We  should  keep  closely  In  mind, 
also,  that  In  actions  sounding  In  tort,  but 
growing  out  of  contracts,  with  the  single  ex- 
ception of  the  breach  of  a  contract  to  marry, 
that  In  this  respect  Is  snl  generis,  exemplary 
or  punitive  damages  are  never  permitted,  but 
only  the  actual  damage  resulting  from  the 
breach.  Field,  Dam.  S  94;  8  Pars.  CJont  180; 
Lawson,  Cont  g  463.  With  these  principles 
in  mind,  and  in  view  of  the  utter  Impossi- 
bility of  dther  proving  or  affixing  a  monetary 
valuation  upon  mental  suffering,  it  seems  ap- 
parent that.  In  order  to  sustain  the  money 
award  thereftn:,  we  must  do  so,  necessarily, 
without  proof,  and  are  driven  to  the  neces- 
sity of  confessing  that  a  Jury,  In  awarding  It^ 
cannot  be  governed  by  any  other  guide  or 
checlc  than  that  dictated  by  Whim  or  ar- 
bitrary caprice,— the  samie  latltudlnous  and 
uncotaln  field  In  which  they  are  left  when 
dealing  with  a  case  calling  tor  ptmlshment, 
instead  of  compensation. 

In  Lynch  v.  Knight  9  H.  L.  Oas.  677,  Lord 
Wensleydale  says:  "Mental  pain  or  anxietjr 
the  law  cannot  value,  and  does  not  pretend 
to  redress,  when  the  unlawful  act  causes  that 
alone,  though  where  a  material  damage  oc- 
curs, and  Is  connected  with  It  It  IS  impossi- 
ble a  Jury,  in  estimating  It,  should  altogether 
overlook  the  feelings  of  the  party  Interested." 
In  Blake  v.  Railway  Co.,  10  Eng.  Law  &  Eq. 
437,  where  a  widow  sued  for  the  death,  of 
her  husband,  under  the  statute  of  the  9tfa  and 
10th  Vict  c.  93,  allowing  damages  In  such 
cases,  Lor^  Coleridge  says:  "The  Jury,  in 
assessing  the  damages,  are  confined  to  inju- 
ries of  which  a  pecuniary  estimate  can  be 
made,  and  cannot  take  Into  their  considera- 
tion the  mental  suffering  occasioned  to  the 
survivors  by  his  death."  Wyman  r.  Leavitt, 
71  Me.  227;  Johnson  v.  Wells,  Faigo  &  Co., 
8  Nev.  224;  Webb  T.  Bafiway  Co.,  (Utah.)  24 
Pac.  618, 


In  Tribune  Ca  v.  McArthur,  16  Mlcti.  447, 
a  Ubel  case.  In  which  Chief  Justice  Co<dey 
concurred.  Judge  Campbdl,  delivering  the 
eplnlon  of  the  court,  says:  "The  Injury  to  the 
feelings  is  only  allowed  to  be  considered  in 
those  torts  which  consist  of  some  voluntary 
act  or  very  gross  neglect,  and  practically  de- 
pends very  closely  on  the  degree  of  fault- 
evinced  by  all  the  circumstances."  E^om 
these  authorities  It  seems  to  have  been  the 
settled  rule  of  law,  prior  to  the  doctrine  ap- 
plied by  the  Texas  courts  to  the  breach  of 
contracts  by  tdegraph  companies  toe  the 
transmission  or  ddlvery  of  telegraphic  corn's 
municatlons  relating  to  domestic  affairs,  that 
mental  suffering:  was  never  allowed  to  be 
omsidered  as  an  element  of  damages  for 
which  pecuniary  compensation  oonld  be 
awarded,  except  (1)  In  cases  of  torts,  where 
there  was  some  physical  Injury  and  bodily 
suffering.  In  which  cases,  whether  there  were 
any  circumstances  Justifying  exemplary  dam- 
ages or  not,  the  moital  suffering.  Incident  to^ 
connected  with,  and  flowing  directly  from  the 
physical  Injury  was  permitted  to  be  consider- 
ed in  connection  with  the  physical  pain,  both 
taken  together,  but  not  the  one  disconnected 
from  the  other;  and  (2)  in  cases  founded  pure- 
ly in  tort,  where  the  negligence  was  so  gross 
as  to  reasonably  Imply  malice^  tte  where, 
from  the  entire  want  of  care  or  attention  to 
duty,  or  great  indifference  to  the  persons, 
property,  or  rights  of  others,  such  malice  will 
be  Imputed  as  would  Justify  the  assessment 
of  exemplary  or  punitive  damages;  and  (9) 
In  cases  growing  out  of  contract  In  the  one 
exceptional  case  of  the  breach  of  a  contract 
to  marry.  It  is  Impossible  for  us  to  conceive 
Of  a  case  where  compensatlMi,  only.  In  Its 
strictest  sense,  for  the  breach  of  a  contract  Is 
sought  for,  and  in  which  the  only  element  of  in- 
jury Is  temporary  mental  pain,  how  any  award 
for  such  ntental  suffering  can  be  sustained 
on  the  theory  of  compensation,  without  vio- 
lating the  fuiadamental  principles  of  the  law 
In  the  administration  of  civil  redress.  One  of 
these  principles  is  that  verdicts  awarding  pe- 
cuniary compoisatlon,  strictly  speaking,  must 
be  supported  by  competent  proofs.  Can  the 
extent  or  moneyed  value  of  mental  anguish 
be  established,  even  apprpoximately,  by  any 
known  method  of  legal  proofs?  If  not,  then 
the  verdict  assigning  to  It  a  value  in  dollars 
and  c^its  cannot  stand,  because  of  the  want 
of  proof  to  sustain  It  Because  of  this,  as  It 
seems  to  ns.  Insurmountable  difficulty,  we 
cannot  agree  with  the  Texas  and  other 
courts  that  have  followed  her  in  sustaining 
pecuniary  awards  for  mental  suffering  that 
are  whoUy  unsupported  by  any  recognized 
legal  proofs.  In  this  view  of  the  law,  we  are 
fully  sustained  by  the  able  opinion  of  Judge 
Cooper  in  Telegraph  Co.  y.  Rogers,  68  Miss. 
748,  9  South.  823,  In  which  the  authorities  are 
exhaustively  reviewed  and  tersely  criticised, 
and  by  the  following  cases:  Burnett  v.  Tele- 
graph Co.,  39  Mo.  App.  699;  Russell  v.  Tele- 
graph Ca,  8  Dak.  315,  19  N.  W.  408;   West 
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V.  Telegraph  Co.,  39  Kan.  93,  17  Paa  807; 
Chase  v.  Telegraph  Co.,  44  Fed.  554;  Craw- 
son  Y.  Tdegraph  Co.,  47  Fed.  644;  Owen  v. 
Henman,  1  Watts  &  S.  64a  See,  also,  the  ex- 
haustive (pinion  by  Justice  Lumpkin,  of  the 
supreme  court  of  Georgia,  rendered  in  March, 
1892,  in  Chapman  v.  Telegraph  Co.,  88  Ga. 
763,  15  S.  B.  901. 

In  the  case  imder  consideration,  the  plain- 
tiff's suit  though  sounding  in  tort,  is  tor  com- 
pensation only,  for  the  breach  by  the  defend- 
ant telegraph  comi>any  of  Its  contract  prompt- 
ly to  deliver  a  telegram  summoning  him  to 
the  deathbed  of  his  wUe.  His  only  injury, 
resulting  directly  from  such  breach  of  con- 
tract, was  mental  suffering  and  disappoint- 
ment in  not  being  able  to  attend  upon  his 
wife  In  her  last  moments,  and  to  be  present 
at  her  funeral  The  resultant  injury  is  (me 
that  soars  bo  exclusively  within  the  realms  of 
spirit  land  that  it  is  beyond  the  reach  of 
the  courts  to  deal  with,  or  to  compensate  by 
any  of  the  known  standards  of  value.  It  pre- 
sents a  dass  of  cases  where  legislative  action 
fixing  some  standard  of  reoovery  would  be 
highly  appropriate;  but,  until  this  action  Is 
taken,  we  do  not  feel  that  the  courts  are  au- 
thorized to  so  widdy  diverge  from  the  cir- 
cumscribed limits  of  Judicial  action  as  to  un- 
dertake to  mete  out  compensation  in  money 
for  the  spiritually  intangible.  Under  these 
cimimstances,  we  do  not  think  that  the  plain- 
tiff was  entitled  to  any  other  than  nominal 
damages,  or,  at  most,  the  cost  of  the  message 
whose  ddlvery  was  delayed.  The  charge  of 
the  court  that  was  excepted  to  was  errone- 
ous. This  disposes  of  the  main  question  in- 
v<dved.  UpMi  the  other  question  presented, 
as  to  whether  the  person  to  whom  a  tele- 
gram, like  the  <»ie  Involved  herein,  is  sent, 
can  maintain  an  action  for  any  legal  damage 
that  may  result  to  him  from  the  negligence 
of  the  company  in  Its  transmission  or  deliv- 
ery, we  are  of  the  opinion  that  he  can,  where 
the  message  shows  that  be  is  Interested  in  it, 
or  that  It  is  for  his  benefit,  or  that  damage 
will  result  to  him  from  its  negligent  trans- 
misslMi  or  ddivery.  Gray,  Com.  TeL  f  65, 
and  citations;  niomp.  Elec.  {f  426,  428,  et 
seq.,  and  dtations. 

The  judgment  of  the  court  below  Is  re- 
versed, and  a  new  trial  wdered. 

MABRY,  X,  (dissenting.)  The  opinion  of 
the  majority  of  the  court  adopts  the  view 
that  the  person  to  whom  a  telegraphic  mes- 
sage Is  sent,  like  the  one  in  the  case  before 
us,  can  maintain  an  action  for  any  legal  dam- 
age that  may  directly  resxilt  to  him  by  rea- 
son of  the  violation  of  duty  on  the  part  of 
the  company  to  send  or  deliver  the  message, 
where  it  appears  that  the  party  is  interested 
In  It,  or  is  so  connected  with  it  as  to  be  dam- 
aged on  account  of  said  n^lect  of  duty. 
The  obstacle  thrown  in  the  path  of  the  plain- 
tiff's recovery  in  the  present  case  relates  to 
the  damage  for  mental  Injury  alleged  to  have 
been  suffered  on  account  of  the  company's 


neglect  of  duty  In  seasonably  delivtdlng  the 
message  sent  The  message,  for  a  failure  to 
deliver  which  suit  was  brought,  is  perfectly 
plain,  and  there  Is  no  obscurity  about  its 
meaning.  It  Is  a  summons  of  an  absent 
husband  to  his  dying  wife,  and  there  is  no 
question  about  the  company's  receipt  of  the 
usual  toll  for  transmitting  the  message,  and 
its  undertaking  to  transmit  the  same.  The 
plaintiff,  according  to  his  showing,  sent  his 
sick  wife  from  Titusvllle  to  St  Luke's  hos- 
pital in  Jaclcsonville,  where  he  had  made  at^ 
rangements  for  her  to  go  and  be  treated. 
Titusvllle  Is  In  reach  of  Jacksonville  by  a 
half  day's  public  traveL  At  the  time  plain- 
tiff's wife  left  Titusvllle  for  Jacksonville,  h« 
vrired  the  hospital  that  she  would  arrive  at 
a  certain  time,  and  informed  the  company's 
operator  at  Titusvllle  of  the  wife's  condition, 
and  told  him  that,  as  he  (plalntifT)  expected 
to  have  business  with  the  comjiany.  If  any 
messages  came  for  him  he  would  be  working 
In  Titusvllle,  and  boarding  at  the  Lund 
House.  The  company  Introduced  testimony 
tending  to  show  that  its  messenger  boy, 
after  the  message  was  recdved,  bunted  for 
plaintiff  in  Titusvllle,  and  could  not  find 
him,  and  was  told  by  parties  that  plaintiff 
had  left  town.  Plaintiff  remained  in  Titus- 
vllle, however,  and  worked  on  a  building  be- 
ing erected  not  far  from  the  telegraph  office; 
and  there  is  no  contradiction  of  plalntUTs 
testimony  about  the  information  he  gave  to 
the  company's  operator,  above  mentioned. 
On  the  morning  of  the  4th  of  October  a  mes- 
sage was  sent  over  the  company's  line,  and 
received  at  the  Titusvllle  office,  for  the  plain- 
tiff, in  the  following  words:  "Wife  dying. 
Come  at  once,  or  send  wishes  by  wire." 
This  message  was  not  then  delivered,  but  c« 
going  to  the  telegraph  office,  after  dark,  on 
the  6th  day  of  that  month,  plaintiff  was 
handed  the  message,  after  his  wife  was 
dead,  and  had  been  placed  in  the  hands  of 
the  undertaker  for  Interment  If  the  mes- 
sage had  been  seasonably  delivered,  the 
plaintiff  could  easily  have  been  with  his  wife 
some  time  before  her  death,  and  could  have 
arranged  for  her  burial.  The  cost  of  trans- 
mitting the  message  was  charged  to  plain- 
tiff, and  he  paid  it 

If  the  jury  believed  plalntttfa  testimony, 
the  inexcusable  violation  of  duty  on  the  part 
of  the  company  not  only  caused  plaintiff  the 
useless  expenditure  of  the  cost  of  transmit- 
ting the  message,  but  infficted  uiton  him,  di- 
rectly, great  mental  anguish  and  Injury,  as 
he  testifies.  The  majority  opinion  holds,  in 
effect,  that  there  is  no  law  In  force  in  Flori- 
da to  authorize  the  plaintiff  to  recover  dam- 
ages for  mental  pain  and  injury  In  such  a 
case.  Telegraphy  Is  an  American  Invention, 
of  comparatively  recent  date,  long  after  the 
establishment  of  the  common-law  rules  which 
have  come  to  us  from  former  ages;  and,  I 
think  the  application  of  legal  rules  to  tele- 
graph companies,  as  shown  by  the  preiwn- 
I  derance  of  Judicial  thought  In  this  country, 
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should  influence  ns,  in  determining  liere,  for 
the  first  time,  whether  or  not  there  is  any 
law  for  redreesing  anch  an  admitted  viola- 
tion of  public  duty.  It  cannot  be  successful- 
ly denied  that  a  decided  majority  of  the 
American  state  courts  have  held  the  com- 
pany liable  in  such  cases.  The  opinion  of 
the  majority  of  the  court  in  the  present  case 
shows  the  decisions  in  Texas,  Tennessee,  In- 
diana, Kentucky,  and  North  Carolina  have 
held  such  to  be  the  law,  Independent  of  any 
statutory  regulation;  and  the  decision  in 
Telegraph  Co.  t.  Henderson,  89  Ala.  510,  7 
South.  419,  should  be  added.  I  do  not  un- 
derstand that  the  opinion  of  the  majority  of 
the  court  claims  for  its  support  a  majority 
of  the  decisions,  numerically,  and  it  express- 
ly plants  itself  upon  the  dissenting  opinion 
in  the  Tennessee  case.  I  think  Judge  Liur- 
ton's  opinion  in  that  case  is  the  ablest  I  have 
seen  on  that  side  of  the  question,  and  if  I 
could  get  my  consent  to  follow,  in  such  cases, 
the  minority  decisions,  I  would  adopt  that 
one  as  the  best 

The  decisions  dted  from  Mississippi,  Geor- 
gia, Dakota,  and  Kansas  support  the  main 
opinion.  The  one  from  Missouri  was  for  the 
recovery  of  a  statutory  penalty  of  $100  for 
the  neglect  of  the  company  to  transmit  a 
message  from  a  husband  away  from  home  to 
his  wife.  Informing  her  that  he  would  be  at 
home  the  ni^t  of  the  day  it  should  have 
been  sent  The  recovery  was  sustained,  and 
in  the  opinion  reference  is  made  to  the  de- 
daions  holding  that  the  substantive  damages 
for  mental  pain  disconnected  with  physical 
injury  could  not  be  recovered,  with  the  sug- 
gestion that  the  knowledge  of  such  rule  may 
have  induced  the  legislature  of  Missouri  to 
enact  the  statute  under  which  the  recovery 
was  had. 

It  seems  to  be  contended  In  the  minority 
decisions  that  the  rule  enforcing  liability  for 
mental  injury  in  such  cases  had  its  origin  in 
the  statement  of  the  law  by  text  writers. 
The  Mississippi  case  says:  "It  is  upon  the 
snggestlons  of  text  writers,  supported  by  au- 
thorities which  have  been  given  a  strained 
construction,  and  upon  a  misapplication  of 
the  rule  that  damages  for  breach  of  contract 
are  commensurate  with  the  injury  contem- 
plated by  the  parties,  that  some  courts,  in 
recent  years,  have  decided  that  mental  pain 
and  anguish,  disconnected  from  physical  in- 
jury, furnish  a  substantive  cause  of  action, 
for  which  recovMT  may  bp  had."  Shearman 
&  Redfleld  are  the  offending  initiatory  tbxt 
writers,  in  declaring  In  favor  of  the  rule  al- 
lowing damages  in  such  cases,  (volume  2,  S 
756,)  and  a  liberal  share  of  criticism  has 
been  bestowed  upon  them  for  so  doing. 
Vide,  also,  the  text  in  Thomp.  Elec.  g  379. 
It  win  be  apparfflit,  however,  upon  a  fair 
reading  of  all  that  has  been  decided  on  thi& 
sabject  in  this  country,— the  birthplace  of 
telegraphy,— that  the  majority  opinion  is  in 
favor  of  a  different  rule  from  that  adopted 
by  the  opinion  of  the  majority  of  the  court  in 


the  case  before  us;  and,  as  I  do  not  think 
the  reasons  for  departing  from  the  prevailing 
view  are  sufficient,  I  cannot  consent  to  do  so. 
There  can  be  no  question  but  that  the 
failure  of  the  telegraph  company  to  send  or 
deliver  a  message  can  directly  cause  sub- 
stantive damage  and  injury  to  the  mind. 
The  injury  to  the  feelings  inflicted  directly 
by  the  company's  violation  of  duty  may  be 
greater  than  pecuniary  loss  to  th.e  pocket 
or  to  the  reputation  of  a  person.  Mr.  Whar- 
ton says  In  his  bo<^  on  Negligence,  (sectiMi 
758:)  "A  telegraphic  company,  wielding  a 
power  for  good  or  evil  only  transcended  by 
railway  corporations,  is  eminently  within 
the  scope  of  the  rule,  'Sic  utere  tuo  ut  non 
alienum  laedas.'  If  It  undertakes  to  exer- 
cise so  tremendous  a  franchise,  it  must  do 
so  in  a  way  which  may  not  injure  others." 
In  3  Suth.  Dam.  p.  314,  it  is  stated  that 
"in  England  the  only  duty  of  a  telegraph 
company  is  that  arising  out  of  contract,  and 
therefore  only  the  sender,  or  party  making 
the  contract,  has  a  right  of  action.  •  •  • 
In  this  coimtry,  however,  a  different  doc- 
trine prevails.  The  company's  employment 
Is  of  a  public  character,  and  It  owes  the 
duty  of  care  and  good  faith  to  both  sender 
and  receiver."  In  the  Georgia  case,  cited  in 
the  majority  opinion  and  specially  approved, 
the  learned  Judge  uses  this  language  in  his 
opinion:  "But  it  is  urged  that  the  public 
occupation  of  telegraph,  companies  creates 
between  them  and  the  public  a  special  rela- 
tion, in  which  their  responsibility  is  greater 
than  that  of  other  persons.  So  much  of  their 
business  and  profit  is  derived  from  the  ac- 
ceptance of.  messages  Involving  feelings  only, 
that  at  first  view  it  would  seem  legitimate 
and  salutary  to  require  them  to  answer  in 
damages  for  any  dereliction  of  duty  in  this 
Important  part  of  their  activity.  The  argu- 
ment is  that,  in  the  exercise  of  a  public  em- 
ployment, they  undertake  for  hire  to  serve 
the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  nonperformance  or 
misperformance  of  this  peculiar  function.  This 
reasoning  is  unanswerable,  in  so  far  as  it 
proves  a  right  of  action  to  arise  out  of  the 
breach  of  duty."  There  is  here  no  confusing , 
and  misleading  reference  to  the  liabilities  of 
Individuals  and  corporations,  but  a  Just  con- 
cession of  legal  duty  Imposed  by  the  rela- 
tion of  a  public  trust  and  station.  Where 
a  corporation  is  created,  with  the  right  and 
power  to  transmit  telegraphic  messages  for 
compensation,  and  it  engages  In  such  em- 
ployment, and  undertakes  to  send  such  mes- 
sages, it  is  under  a  duty  to  the  public  to 
perform  its  undertakings,  and  a  failure  to 
do  so  is  a  clear  violation  of  public  duty. 
The  authority  cited  recognizes  such  a  duty, 
and  the  law  on  this  point  is  clear.  The 
Gicorgia  court,  however,  fotmd  for  It  an  in- 
superable difficulty,  as  I  understand  the  de- 
cision, in  sustaining  the  action,  on  account 
of  the  admeasurement  of  the  damages.  That 
is  a  serious  difficulty  in  the  majority  opiii" 
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Ion  here.  It  goes  too  mncta  Into  the  realm  of 
psychology,  and  there  Is  no  reliable  way  of 
ascertaining  the  Injury  to  snch  an  intangi- 
ble and  spiritual  thing  as  the  mind.  That 
damages  have  been  and  are  constantly  be- 
ing awarded,  In  many  cases,  for  pain  and 
anguish  of  mind.  Is  admitted;  bnt  It  Is  said 
that  such  damages  are  allowed  only  where 
some  physical  Injury  has  been  Inflicted,  and 
the  mental  injury  is  so  connected  therewith 
as  not  to  be  severable  therefrom.  Would  not 
the  same  argument  used  In  behalf  of  the  tel- 
egraph companies  exclude  any  inquiry  into 
mental  pain  in  all  cases?  Does  not  the  same 
uncertainty  as  to  ascertainment  of  the  In- 
jury exist  as  much  in  the  one  case  as  In  the 
other?  The  liability  of  the  company  can 
rest  upon 'a  safe  and  sure  ground  without 
going  into  the  field  of  speculation,  and  I 
think  the  majority  of  the  decisions  Imposing 
such  liability  are  right 

A  telegraph  company  is  under  a  public  du- 
ty, by  reason  of  its  public  station  and  em- 
ployment, to  transmit  and  deliver  a  plain, 
decent  telegram.  like  the  one  in  this  case; 
and  when  the  company  accepts  the  usual 
toll,  and  undertakes  to  send  and  deliver  the 
message,  a  contractual  obligation  exists  b€h 
tween  the  company  and  the  sender,  or  the 
party  In  Interest,  as  the  case  may  be.  The 
contract  may  be  waived,  and  suit  brought  In 
case  for  tort  for  breach  of  the  public  duty< 
the  contract  serving  only  the  purpose  of 
showing  the  relation  of  duty  or  obligation 
between  the  parties.  This  is  the  way  the 
plaintiff  sued  in  the  case  before  us.  Tliat 
this  can  be  done  Is  beyond  question.  Rich  v. 
Railroad  Co.,  87  N.  T.  382.  In  actions  of 
tort  the  plaintiff  has  a  right  to  recover  such 
damages  as  result  proximately  and  naturally 
from  the  wrongful  act  of  the  defendant 
The  company  is  under  a  public  duty  to  do 
a  certain  specific  thing;  that  Is,  In  the  case 
here,  to  transmit  and  deliver  a  message  in- 
forming the  husband  that  his  wife  was 
dying.  The  husband  had  a  right  to  rely  up- 
on the  company  to  perform  this  duty,  as  It 
bad  invited  such  confidence.  On  a  violation 
of  this  duty,  the  company  should  be  held 
liable  for  the  damages  that  result  proxi- 
mately and  naturally  therefrom.  As  was 
said  In  one  of  the  decisions  cited  In  the 
main  opinion:  "If  a  telegraph  company  un- 
dertakes to  send  a  message,  and  falls  to  use 
ordinary  diligence  in  doing  so.  It  is  certain- 
ly liable  for  some  damage.  It  has  violated 
its  contract,  and  whenever  a  party  does  so 
he  is  liable,  at  least  to  some  extent  Every 
Infraction  of  a  legal  right  causes  injury.  In 
contemplation  of  law.  The  party  being  en- 
titled, In  such  a  case,  to  recover  something, 
why  should  not  an  Injury  to  the  feelings, 
which  is  often  more  Injurious  than  a  phys- 
ical one,  enter  Into  the  estimate?  Why,  be- 
ing entitled  to  some  damage  by  reason  of 
the  other  party's  wrongful  act,  should  not 
the  complaining  party  recover  all  the  dam- 
ages arising  therefrom?"    In  the  Alabama 


case  It  was  held  that  vHien  the  plaintiff 
Is  entitled  to  recover  for  the  cost  of  the  tel- 
egram, he  may  also  recover  for  mental  pain 
and  injury  resulting  directly  from  the  violation 
of  duty  on  the  part  of  the  company.  "In  cases 
of  bodily  Injury  the  mental  suffering  is  not 
more  directly  and  naturally  the  result  of  the 
wrongful  act  than  In  this;  not  more  obvi- 
ously the  consequence  of  the  wrong  done 
than  In  this."  That  a  rule  for  recovwy 
against  the  company  In  such  cases  should 
exist,  Is  acknowledged  by  aU.  I  find  such  a 
rule  already  established  by  a  majority  of 
the  decisions  made  by  eminent  Judges  and 
courts  of  high  standing  In  this  country,  and 
I  am  In  favor  of  following  them.  They  are 
on  the  side  of  right  and  Justlceu 


BALLARD  et  uz.  v.  UPPMAK  et  aL 

(Supreme  Conrt  of  Florida.     Nov.  20.  1893.) 

Wife's  Sbtaiuts  Pxopcrtt — Ooiivbtanos — 
E^cm  Pbaotios. 

1.  A  note  payable  to  a  married,  woman,  and 
secured  by  mortKage  on  real  estate,  was  in- 
dorsed by  her  alone.  On  the  mortgage  was 
written:  "For  value  received,  I  do  hereby  as- 
sign, transfer,  and  set  over  the  within  mort- 
gage, and  the  note  to  secure  which  it  is  given, 
unto  certain  named  indorsees;  and  this  trans- 
fer was  signed  by  both  husband  and  wife. 
Bdd,  this  to  be  a  compliance  with  the  require- 
ment of  the  statate  that  the  hnsband  and  wife 
shall  join  in  all  sales,  transfers,  and  convey- 
ances of  the  personal  property  of  the  wife. 

2.  The  provision  of  the  statute' (McOlel. 
Dig.  p.  755,8  6)  that  "the  real  estate  of  the  wife 
shall  only  be  conveyed  by  the  joint  deed  of  the 
husband  and  wife,  duly  attested,  authenticated 
and  admitted  to  record,  according  to  the  laws 
of  Florida  regnlating  conveyances  of  real  prop- 
erty," was  not  intended  to  render  invalid,  as 
between  the  parties  thereto,  a  deed  of  a  mar- 
ried woman  conveying  her  real  estate,  otherwise 
In  compliance  with  law,  bnt  not  recorded. 
Christy  V.  Borch,  26  Fla.  942,  2  Sonth.  258, 
cited  and  approved. 

3.  A  married  woman  can.  In  conjunction 
with  her  husband,  convey  the  property  of  which 
she  is  seised  in  fee,  to  secure  the  payment  of  her 
husband's  debts. 

4.  When  a  chancellor,  after  adjudicating 
the  equities  between  the  parties,  in  a  cause  not 
under  a  defaolt,  refers  it  to  a  master  for  his 
report  the  proceedings  before  him  are  regu- 
lated and  controlled  by  the  rules  of  practice  ap- 
plicable to  such  a  reference,  and  the  parties 
are  entitled  to  notice  and  a  hearing  on  the  mat- 
ters specified  in  the  order  of  reference. 

(Syllabus  by  the  Conrt) 

Appeal  from  circuit  court  Polk  county; 
O.  A.  Hanson,  Judge. 

Action  by  Louis  Llppman  and  others  against 
Louis  M.  Ballard  and  others  to  foreclose  a 
mortgage.  There  was  decree  for  plalntltCs, 
and  defendant  Ballard  and  wife  appeal.  Re- 
versed. 

Bpps  Tuck»,  for  appellants.  Sparkman  & 
Sparkman,  for  appellees. 

MABRY,  J.  Louis,  Lawrence^  and  Jacob 
Ltppman,  doing  business  under  the  firm 
name  of  Llppman  Bros.,  filed  a  bill  against 


Digitized  by 


Google 


Fla.) 


BALLARD  e.  LIPP1£AN. 


155 


Edward  I.  Vemtoe  and  wife,  Alice  T.  Devane, 
and  Louis  M.  Bollard  and  wife,  Sarah  E.  Bal- 
lard, to  foreclose  a  mortgage.  The  mortgage 
ws  executed  on  the  7th  day  of  November, 
1885,  by  Devane  and  wife  to  Sarah  E.  Bal- 
lard, wife  of  Louis  M.  Ballard,  appellants,  to 
secure  the  i>ayment  of  a  promisswy  note 
for  $580,  payable  the  Ist  day  of  January, 
1887,  with  Interest  txom  date  at  the  rate  of 
8  per  cebt  per  annum.  This  mMtgage  covers 
a  lot  of  land  In  Lakeland,  Polk  county,  and 
was  duly  acknowledged  and  recorded  In  the 
proper  office  on  the  16th  day  of  December, 
ISSa.  The  note  is  indorsed,  "Pay  to  the 
order  of  Ldppman  Bros.,"  and  Is  signed  by 
Sarah  E.  Ballard;  and  on  the  mortgage  the 
following  assignment  Is  written:  "F(k  value 
received,  I  do  h«:eby  assign,  transfer,  and 
set  over  the  within  mortgage,  and  the  note 
to  seciu-e  which  it  is  given,  unto  Jacob  Lipp- 
man,  Louis  Llppman,  and  Lawrence  Lipp- 
man,  cop-irtners  imder  the  firm  name  of  Llpp- 
umn  Bros.,  of  Savannah,  Ga.,  their  execu- 
tors, administrators,  and  assigns,  with  full 
power  and  aathority  to  enforce  the  collection 
thereof,  and  to  satisfy  and  cancel  the  same 
when  paid  off.    Witness  my  band  and  seal 

this  January,  A.  D.  1886.     Sarah  B. 

Ballard.  [Seal]  L.  M.  Ballard.  [Seal.]  In 
presence  of  Elmer  Murch.  I.  D.  Stroud." 
This  assignment  was  acknowledged  by  Sarah 
E.  Ballard  and  L.  M.  Ballard  before  a  notary 
public  on  the  9th  day  of  January,  1886. 

The  bill  alleges  the  transfer  of  the  note  and 
mortgage  by  Sarah  E.  and  Louis  M.  Ballard 
on  the  9th  day  of  January,  1886,  to  com- 
plainants, Llppman  Bros.,  and  that  they 
were  the  holders  and  owners  of  the  same. 
Besides  the  usual  allegations  in  such  bills, 
the  one  before  us  further  alleges  that  E.  L 
Devane  purchased  the  mortgaged  premises 
from  Sarah  E.  and  L.  M.  Ballard,  and  that 
the  said  note  and  mortgage  were  executed  to 
secure  a  balance  of  purchase  money  due  on 
the  same;  that,  subsequent  to  the  execution 
ot  the  note  and  mortgage,  Devane  and  wife 
sold  and  conveyed  said  lot  to  William  H. 
Starling;  and  that  Starling  afterwards  sold 
and  conveyed  the  same  to  Sarah  B.  Ballard; 
and  that  the  deeds  of  conveyance  from  Sarah 
E.  and  L.  M.  Ballard  to  Devane,  and  from 
Devane  and  wife  to  Starling,  and  from  Star- 
ling and  wife  Ixu^  to  Sarah  E.  Ballard  had 
not  been  placed  on  record,  but  were  In  the 
custody  and  control  of  the  Ballards,  who 
were  then  In  possession  of  the  lot 

An  account  is  prayed  for,  and  that  Edward 
L  Devane  and  L.  M.  Ballard  be  decreed  to 
pay  the  sama 

AU  of  the  defendants  demorred  to  the  bill 
on.  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This 
demurrer  was  overruled,  and  BaUard  and 
wife  answered. 

The  execution  of  the  note  and  mortgagee  by 
the  Devanes  to  Sarah  E.  BaUard  is  admit- 
ted, and  It  Is  allied  that  on  the  9th  day  of 
January,  1886,  she  Indorsed,  assigned,  and 


transferred  the  note  and  mortgage  to  the 
complainants,  Llppman  Bros.,'  to  secure  the 
payment  of  a  certain  account  few  merchan- 
dise, then  past  due  from  her  husband  to 
them;  that  afterwards  the  husband,  L.  M. 
Ballard,  signed  the  transfer  of  the  mortgage, 
but  never  signed  the  indorsement  of  said  note. 
It  Is  further  alleged  that  Sarah  E.  Ballard 
had  no  Intwest  In  the  mercantile  business  of 
her  husband,  out  of  which  said  account  grew, 
and  that  it  was  conducted  in  the  name,  and 
solely  on  account,  of  her  husband;  that  at 
the  time  of  her  Indorsemeht  of  the  note  she 
was  the  wife  of  L.  M.  Bollard,  and  had  not 
been  made  a  free  dealer  under  the  laws  of 
this  state;  and  that  she  received  no  consider- 
ation or  benefit  for  said  Indorsement  and  the 
assignment  of  said  mortgage.  The  answer 
also  admits  that  respondents  sold  the  mort- 
gaged premises  to  Edward  L  Devane  on  the 
7th  day  of  November,  1885;  but  it  is  alleged 
tl'.at  Sarah  E.  Ballard  remained  in  possession, 
and  the  title  was  held  in  abeyance,,  and  that 
afterwards  I?evane  sold  the  lot  to  Starling, 
who  sold  the  same  to  Sarah  E.  Ballard,  who 
is  owner  and  in  possession,  and  that  said 
premises  are  her  separate  estate;  that  the 
so-called  conveyances  were  not  recorded,  but 
held  in  abeyance,  and  being  advised  that  the 
estate  did  not  pass  from  said  Sarah  B.  Bal- 
lard, she  b^ng  in  i>08ses8ion,  said  ccmvey- 
ances  were  rescinded  and  destroyed,  and 
were  not  In  the  custody  or  control  of  re- 
spondents. 

The  cause  was  set  down  for  hearing  on 
bill,  answer,  and  exhibits,  and  a  decree 
rendered  in  favor  of  complainants  on  Decem- 
ber 27,  1888,  with  a  reference  to  a  special 
master  to  take  an  account  of  what  was  due 
on  the  note.  The  special  master  named  in 
the  order  of  reference  submitted  a  report 
bearing  date  February  7,  1889,  showing  that 
there  was  due  on  the  note,  principal  and  in- 
terest, $730.80.  He  also  reported  due,  as  an 
attorney  fee,  the  sum  of  $100.  With  the 
report  is  filed  an  affidavit  of  a  practicing  a.t- 
tomey,  who  states  that  $100  is  a  reason- 
able fee  in  sacb  a  case. 

On  the  21st  day  of  February,  1880,  the 
judge  at  chambers  rendered  a  final  decree 
in  favor  of  complainants  for  the  sum  of 
$730.80,  the  amount  reported  due  on  the  note 
by  the  master,  and  the  further  sum  of  $100 
for  attorney  fee,  against  the  defendant  Ed- 
ward L  Devane,  and  directed  that  the  mort- 
gaged premises  be  sold  to  pay  the  same,  to- 
gether with  the  costs  of  the  suit  The  final 
decree,  report  of  the  master,  and  affidavit 
of  the  practicing  attorney  as  to  the  amount 
of  the  fee  were  filed  in  the  clerk's  office  the 
day  the  final  decree  was  rendered.  Ballard 
and  wife  appealed. 

The  errors  assigned  in  the  petition  of  ap- 
peal are:  First,  the  court  erred  in  overruling 
the  demurrer;  second;  the  court  erred  in 
decreeing  in  favor,  of  complainants,  and  In 
referring  the  cause  to  the  master  to  take 
an  account;    third,  the  court  erred  in  ren- 
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derlng  final  decree  in  favor  of  complainants, 
and  against  respondents. 

The  demurrer  was  properly  overruled.  The 
bill  alleges  the  execution  of  the  note  and 
mortgage  to  Mrs.  Ballard,  and  the  Joint  as- 
signment of  herself  and  husband  of  the 
same  to  appellees.  The  note  was  indorsed 
by  Mrs.  Ballard  alone,  but  there  was  a  writ- 
ten assignment  of  the  note  and  mortgage, 
signed  by  both  husband  and  wife.  The  de- 
murrer admits  the  allegations  of  the  bill, 
well  pleaded,  to  ,be  true,  and,  this  being 
so,  it  is  clear  that  appellees  showed  a  legal 
right  to  invoke  the  aid  of  the  court  in  the 
foreclosure  of  the  mortgage.  The  objections 
sought  to  be  urged  to  the  bill  under  the  de- 
murrer will  be  considered  In  disposing  of 
the  other  assignments  of  error. 

The  other  two  assignments  of  error  may 
be  considered  together.  The  cause  having 
been  set  down  for  hearing  on  bill,  answer, 
and  exhibits,  the  allegations  of  the  answer 
must  be  taken  as  true,  along  with  the  aver- 
ments of  the  bill  not  denied  or  met  by  the 
answer.  One  objection  presented  by  coun- 
sel for  appellants  Is  that  the  assignment 
of  the  note  and  mortgage  by  Mrs.  Ballard 
was  null  and  void,  on  the  ground  that  she 
was  a  married  woman  at  the  time,  not  re- 
lieved of  the  disability  of  coverture,  and  her 
husband  did  not  unite  with  her  in  the  in- 
dorsement of  the  note.  It  Is  alleged  in  the 
answer  that  the  wife  indorsed  the  note,  and 
afterwards  the  husband  signed  the  transfer 
of  the  mortgage.  There  is  no  date  to  the 
lnd(»^ement  of  the  note,  but  the  bill  al- 
leges an  assignment  of  both  note  and  mort- 
gage by  husband  and  wife  on  the  0th  day  of 
January,  1886.  How  long  it  was  after  the 
indorsement  of  the  note  before  the  written 
transfer  of  the  note  and  mortgage  by  hus- 
band and  wife  was  made  is  not  stated. 
Otur  statute  provides  that  "the  husband  and 
wife  shall  Join  in  all  sales,  transfers  and 
conveyances  of  the  property  of  the  wife,  and 
the  real  estate  of  the  wife  shall  only  be  con- 
veyed by  the  Joint  deed  of  the  husband  and 
wife,  duly  attested,  authenticated  and  ad- 
mitted to  record,  according  to  the  laws  of 
Florida  regulating  conveyances  of  real  prop- 
erty." As  to  personal  property,  the  require- 
ment is  that  the  husband  shall  simply  Join 
in  all  sales,  transfers,  and  conveyances  of 
the  wife's  property.  By  the  pleadings  and 
exhibits  in  this  case,  It  is  shown  beyond 
question  that  the  husband  did  Join  his  wife 
in  the  assignment  of  both  the  note  and  mort- 
gage which  are  the  subject  of  the  foreclos- 
ure suit  The  indorsement  of  the  note,  it 
Is  true,  was  by  the  wife  alone;  but.  In  ad- 
dition to  this,  both  husband  and  wife  unit- 
ed In  a  written  assignment  of  the  mort- 
gage and  the  note  secured  by  it,  and  there 
<mn  be  no  question  but  that  this  assignment 
is  sufficient  to  carry  the  entire  interest  in 
both  note  and  mortgage.  There  is  nothing 
shown  to  impeach  this  assignment  in  any 
way,  and  it  is  entirely  sufficient,  even  if  flie 


Indorsement  alone  of  the  wife  on  the  note 
should  be  regarded  as  Insufflcient,— a  point 
which  it  is  not  necessary  here  to  decide. 
Tunno  v.  Robert,  16  Fla.  738. 

But  it  is  further  contended  by  counsel,  as 
we  understand  him,  that  Inasmuch  as  the 
deeds  of  conveyance  from  appellants  to  De- 
vane,  and  from  Devane  and  wife  to  Star- 
ling, and  from  Starling  and  wife  back  to 
Mrs.  Ballard,  were  never  recorded,  but  were 
destroyed,  the  estate  In  the  mortgaged  prop- 
erty never  passed  from  Mrs.  Ballard,  and 
that  the  attempt  to  foreclose  the  mixtgage 
Is  virtually  an  effort  to  subject  her  separate 
property  to  liability  on  her  personal  con- 
tract The  authorities  cited  on  this  point  are 
from  our  own  decisions,  to  the  effect  that 
the  promissory  note  of  a  married  woman  is 
not  effective  to  bind  her  person,  either  at 
law  or  equity,  and  that  under  our  recording 
statutes  the  absolute  title  remains  In  the 
grantor  In  abeyance  until  the  deed  is  re- 
corded, and  that  he  retains  such  an  estate 
as  can  be  conveyed  to  a  bona  fide  purchaser 
for  value  without  notice.  Dollner  T.  Snow, 
16  Fla.  86;  Emerson  v.  Ross'  Ex'x,  17  Fla. 
122;  Hodges  v.  Price,  18  Fla.  342.  We  do 
not  see  how  the  principles  stated  in  these 
cases  apply  to  the  case  before  us.  There 
Is  no  effort  to  bind  Mrs.  Ballard  personally 
on  her  Indorsement  of  the  note,  nor  does 
the  decree  appealed  from  tend  to  impose  any 
liability  on  her  or  her  husband  on  account 
of  the  transfer  of  the  note  and  mortgage. 
Mrs.  Ballard  would  not  be  a  necessary  part? 
to  the  suit  had  not  the  title  to  the  property 
described  In  the  mortgage  been  reconv^ed 
to  her.  Neither  can  it  be  said  that  she 
was  in  any  sense  a  bona  fide  purchaso*  of 
the  property  for  value  and  without  notice. 
It  is  admitted  that  she  and  her  husband  sold 
and  conveyed  the  lot  in  question  to  Devane, 
and  that  he  executed  the  note  and  mortgage 
to  her  to  secure  a  balance  of  purchase  money 
due  on  it  Mrs.  Ballard  could  not  of  course, 
be  ignorant  of  the  execution  of  the  mortgage 
when  she  accepted  a  conv^ance  of  the  lot 
from  Starling. 

The  admission  of  a  sale  and  conveyance  to 
Devane  must  be  regarded  aa  a  complete  and 
effective  transfer  of  the  legal  title  to  him, 
and  Mrs.  Ballard  has  further  admitted  this 
fact  by  taMng  the  mortgage  on  the  lot  to  se- 
cure a  balance  of  purchase  money  due  on  it 
The  objection  that  because  the  deed  to  De- 
vane was  never  recorded,  it  was  ineffective 
to  C(Mivey  the  interest  of  Mrs.  Ballard  In  the 
property,  cannot  be  sustained.  This  point 
has  been  settled  in  this  court  Christy  v. 
Burch,  25  Fla.  942,  2  South.  258.  It  Is  dear, 
then,  on  the  showing  made,  that  when  Mrs. 
Ballard  accepted  the  mortgage  from  Devane 
be  held  the  legal  title  to  the  property  in  ques- 
tion. The  assignment  of  the  note  and  mort- 
gage to  appellees  vested  in  tbem  all  the 
rights  that  Mrs.  Ballard  had  in  and  to  the 
same,  and  It  is  evident  that  no  destruction 
of  the  deeds,  (X  reccmveyances  at  the  iffty- 
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<>rty  to  her  subacqnent  to  tb6  assignment,  can 
impair  the  rights  they  thus  acquired.  There 
is  some  uncertainty  as  to  the  time  when  Star- 
ling conveyed  the  property  to  Mrs.  Ballard,— 
whether  before  or  after  the  assignment  of 
the  note  and  mortgage  to  appellees.  The 
mortgage  was  executed  on  the  7th  day  of  No- 
vember, 1S85,  recorded  on  the  16tb  day  of 
December  of  that  year,  and  transferred  to  ap- 
pellees on  the  9th  day  of  January,  1886.  The 
bill  alleges,  and  the  answer  admits,  that  the 
appellants  sold  and  conveyed  the  lot  in  ques- 
tion to  Devane,  and  that  he  afterwards  sold 
and  conveyed  it  to  Starling,  who  conveyed  to 
Mrs.  Ballard.  The  dates  of  these  transfers, 
except  the  one  to  Devane,  are  not  given.  The 
answer  alleges  that  the  "so-called  deeds" 
were  held  In  abeyance,  and,  being  advised 
that  the  estate  had  never  passed  from  Mrs. 
Ballard,  they  were  rescinded  and  destroyed. 
Devane,  the  maker  of  the  note,  and  who  is 
the  party  against  whom  decree  for  payment 
was  rendered,  made  no  defense  other  than 
Joining  in  the  general  demurrer,  and  he  is 
not  appealing  here.  There  Is  no  contention 
on  ttie  part  of  appellants  that  the  note  se- 
cured by  the  mortgage,  and  assigned  to  appel- 
lees, was  ever  paid  in  any  way,  and  the  legal 
presumption  is  that,  when  the  assignment 
was  made,  the  mortgage  was  a  valid  lien  on 
the  lot  of  land  therein  described.  At  all 
events,  appellants  cannot,  in  the  face  of  their 
assignment,  deny  this  fact  It  is  competent 
for  a  married  woman  to  conv^,  in  conjunc- 
tion with  her  husband,  the  properly  of  which 
she  is  seised  or  possessed  In  fee,  to  secure  the 
payment  of  her  husband's  debt  Dzialynsld 
V.  Bank,  2S  Fla.  846,  2  South.  696.  This  dis- 
poses of  the  objection  that  Mrs.  Ballard  had 
no  Interest  In  the  debt  of  her  husband,  to  se- 
cure which  the  assignment  at  the  note  and 
mortgage  was  made. 

It  Is  further  insisted  that  the  decree  should 
be  reversed  because  no  notice  was  given  ap- 
pellants of  the  proceedings  before  the  special 
master,  and  that  the  final  decree  was  ren- 
dered the  day  that  the  master's  report  was 
filed.  The  report  of  the  master  is  dated  Feb- 
ruary 7,  1889,  and  It  was  filed  in  the  proper 
clerk's  office  on  the  21st  day  of  that  month, 
the  time  when  the  final  decree  was  signed 
and  filed.  In  Adams  v.  Fry,  29  Fla.  318,  10 
South.  559,  we  said,  in  proceedings  not  under 
default:  "There  is  no  rule  of  practice  making 
it  compulsory  on  a  chancellor  to  refer  a  cause 
to  a  master  to  ascertain  the  amount  of  prin- 
cipal and  Interest  due  on  a  note,  or  what  Is 
a  reasonable  attorney's  fee  to  be  allowed  in 
the  case.  These  are  matters  of  mere  compu- 
tation, or  of  ready  ascertainment,  that  can 
nsually  be  made  and  established  under  the 
snpervlsion  of  the  chancellor  without  Inters 
ferlng  with  his  public  duties,  and  in  many 
cases  would  save  to  parties  the  fees  inodent 
to  a  reference.  •  •  •  If,  however,  in  a 
cause  not  imder  a  dtfault  a  chancellor,  after 
adjtidlcating  the  equities  between  the  parties, 
refer  It  to  a  master  for  his  report  on  matters 


specified  In  the  reference,  the  proceedings  be- 
fore him  are  regulated  and  controlled  by  the 
rules  of  practice  preB(;ribed  In  such  matters." 
The  ascertainment  of  what  was  due  on  the 
note  was  simply  the  woA  of  computation; 
but  appellants  clearly  had  the  right  to  notice 
and  a  hearing  on  the  matters  referred  to  the 
master,  and  In  this  case  they  were  dei^rived 
of  this  right  The  final  decree  was  based 
uptm  the  master's  report,  whidi  was  Irregu- 
lar, in  that  it  denied  appellants  the  right  to 
be  heard  on  matters  specified  in  the  report 
Of  this  they  now  complain,  and,  as  a  result 
the  final  decree  must  be  reversed,  with  direc- 
tions that  a  reasonable  attorney  fee  be  as- 
certained, and  the  decree  be  entered  In  ac- 
cordance with  the  practice  of  the  court  Or- 
der will  be  entered  here  accordingly. 


(t*  Fla.  ma.) 

WILLIAMS  V.  LA  PENOTIBRBl. 

(Supreme  Court  of  Florida.     Nov.  6,  1893.) 

Appbai.— Rboobd— Revibw— Inbtbuctiohs  on 
evidbncb. 

1.  A  bill  of  exceptions  under  onr  statute 
becomes  a  part  of  the  record  of  a  cause  for  the 
purposes  of  rerlew  in  the  appellate  court;  and 
where  proper  exceptions  have  been  taken  to  the 
Instmctions  of  the  court  to  the  jury,  and  they 
appear  in  the  bill  of  exceptions,  error  may  Im 
assigned  upon  them  in  this  court  on  writ  of  er- 
ror, although  no  motion  for  a  new  trial  was 
made  in  the  trial  court. 

2.  Where  the  testimony  submitted  to  the 
jury,  and  upon  which  a  verdict  may  be  t>ased, 
IS  conflicting,  it  is  clearly  a  violation  of  the  stat- 
ute, construed  b}^  many  decisions  in  this  state, 
for  the  court  to  instruct  the  Jury  to  give  more 
weight  to  one  part  or  kind  of  the  evidence  than 
another.  This  is  excluBively  the  province  of  the 
jury,  and  it  must  not  be  invaded  by  the  court 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Hillsborough  county; 
O.  A.  Hanson,  Judge. 

Action  in  assumpsit  by  F.  J.  La  Penotiere 
against  John  O.  Williams.  Plaintiff  had 
Judgment  and  defendant  brings  error.  Re- 
versed. 

Phillips  &  Garter,  for  plaintiff  In  error.  0. 
W.  Stevens  and  Fred.  T.  Myers,  for  defend- 
ant In  error. 

MABRY,  3.  Defendant  In  error,  as  plain- 
tiff In  the  circuit  court,  sued  plaintiff  in 
error  In  assumpsit  the  damages  alleged  be- 
ing 91,867.44.  The  bill  of  particulars  filed 
with  the  declaration  consists  of  an  account 
for  professional  services  as  an  attorney  ren- 
dered by  the  plaintiff  for  the  defendant  and 
for  money  expended  by  plaintiff  for  defend- 
ant In  connection  with  said  services,  aggre- 
gating the  sum  of  $1,204.53,  with  credits  of 
payments  amounting  to  |270.81. 

The  items  In  this  account  are  numerous, 
and  are  for  writing  deeds  and  contracts,  ex- 
amining tities  and  giving  legal  advice  in 
connection  with  the  same,  and  for  fees  for 
services  rendered  in  certain  lawsuits  insti- 
tuted by  John  R.  Jones  against  plaintiff  in 
OTOT.    There  was  a  plea  of  the  general  is* 
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stie,  set-off,  and  recoupment.  The  plea  of 
recoDpment  Is  based  upon  alleged  failure  of 
defendant  In  error  to, skillfully  and  proper- 
ly represent  plaintiff  in  error  in  said  lltisa- 
tion  with  Jones.  A  trial  of  the  case  result- 
ed In  a  verdict  in  favor  of  plaintiff  for  $603.- 
89,  and  Judgment  was  entered  for  tills  sum 
and  costs  of  suit. 

An  appeal  was  taken  from  this  Judgment, 
and  dismissed  in  this  court  at  the  June  term, 
A.  D.  1889,  because  the  transcript  of  the 
record  was  not  filed  within  the  time  required 
by  law,  and  no  sufficient  excuse  was  shown 
for  not  doing  so.  Williams  v.  La  Penotiere, 
25  Fla.  473,  6  South.  167. 

Subsequently,  the  case  was  brought  here 
by  writ  of  error,  and  an  unsuccessful  effort 
was  made  to  dismiss  this  writ.  Williams  t. 
La  Penotiere,  25  Fla.  333,  7  South.  869. 

In  the  record,  as  originally  exhibited  to 
this  court  on  appeal,  there  was  no  bill  of  ex- 
ceptions, and  nothing  ui>on  which  error  could 
be  predicated  in  the  proceedings  of  the  trial 
court 

Along  with  the  record  on  writ  of  error, 
we  hare  presented  a  bill  of  exceptions,  and 
the  case  has  been  submitted  on  the  record. 
Including  the  bill  of  exceptions. 

The  only  error  assigned  is  upon  a  i>ortlon 
of  the  charge  given  by  the  court  to  the  jury, 
and  it  is  contended  that  in  this  portion  of 
the  charge  the  court  invaded  the  province  of 
the  Jury  by  charging  upon  the  weight  of 
the  evidence. 

The  plaintiff  testified  for  himself,  in  sub- 
stance, that  each  item  in  the  account  for 
services  rendwed  and  money  paid  by  him 
for  the  defendant  was  correct;  that  the 
iservices  were  rendered  and  money  paid  at 
defendant's  request,  and  the  services  so  ren- 
dered reasonably  worth  the  amounts  charged 
in  the  account,  and  remained  unpaid;  that 
he  was,  at  the  time  .of  rendering  said  serv- 
ices, a  practicing  attorney  at  law,  and  was 
such  at  the  time  of  trial  On  cross-examina- 
tion he  admitted  that  defendant  had  paid 
two  notes  for  him,  but  stated  tliat  credit  had 
been  given  on  the  accoimt  for  these  pay- 
ments; that  he  had  been  allowed  at  differ- 
ent times— how  many  he  did  not  Imow,  but 
quite  of  ten— to  ride  a  horse  belonging  to  de- 
fendant, and  that  he  used  the  horse  at  de- 
fendant's request,  and  did  not  Icnowthat 
pay  was  expected  for  the  same;  that  the 
amount  of  $450  (the  sum  claimed  in  defend- 
ant's plea  of  set-off)  for  the  use  of  the  horse 
was  extravagant  and  out  of  reason.  He  also 
stated  that  he  was  an  attorney  at  law,  and 
did  not  think  the  charges  in  the  account  for 
services  were  unreasonabla 

Plaintiff  also  Introduced  as  witnesses  four 
practicing  attorneys,  one  of  whom  stated 
that  for  writing  an  ordinary  deed  a  fee  of 
$6  was  not  too  much;  that  he  was  counsel 
for  Jones  in  his  suits  against  the  defend- 
ant in  both  the  state  and  federal  courts, 
and  that  In  the  opinion  of  the  witness  the 
charges  made  by  plaintiff  in  these  suits  were 


too  much,  and  that  $S0O  would  be  a  rea- 
sonable fee  in  both  cases;  that  they  were 
one  and  the  same  case,  the  defendant  having 
removed  tbe  case  from  the  state  court  to 
the  federal  court  A  trial  in  the  federal 
court  resulted  in  a  verdict  and  Judgment 
against  defendant  but  it  was  afterwards  set 
aside  on  motion,  and  the  plaintiff  dismissed 
the  case.  Anothw  one  of  the  attorneys  tes- 
tified that  he  thought  $5  was  not  too  much 
for  writing  an  ordinary  deed  or  contract, 
and  tliat  in  bis  opinion  the  charges  made  by 
plaintiff  for  services  in  the  case  of  Jones 
against  Williams,  were  not  reasonable,  and 
that  $500  for  both  courts  would  be  reason- 
able. The  other  two  witnesses  testified,  in 
substance,  the  same  as  the  last  one  given. 
Several  of  the  items  in  the  account  sued  on 
are  for  drawing  deeds  and  contracts,  and 
the  charges  for  some  of  them  are  $5,  while 
for  many  others  the  charges  are  much  more, 
some  amoimting  to  as  much  as  $25.  One 
item  is  for  "settling  the  Spurling  matter, 
$120.00,"  and  another,  "effecting  exdiange 
of  Peerless,  and  looking  Into  title  of  land 
deeds  and  mortgages,  $200.00."  The  account 
shows  a  charge  of  $600  for  retainers  in  the 
Jones  suits  in  the  state  and  federal  courts, 
and  fee  for  trial  of  suit  in  federal  court 
and  obtaining  new  trial.  The  credit  on  the 
account  was  $270.81. 

The  defendant  testified  that  the  account  of 
$450  filed  with  his  plea  of  set-off  was  cor- 
rect; that  he  bad  paid  the  plaintiff  all  that 
his  services  were  worth,  and  that  be  would 
not  have  Instituted  ills  suit,  or  thought  at 
charging  these  fees,  if  he  (witness)  hBd  not 
ceased  to  employ  him  (plaintlfT)  as  attorney; 
that  witness  was  not  an  attcH-ney  at  law, 
but  he  knew  what  writing  a  deed  was 
worth,  and  what  was  the  customary  charge, 
he  having  deeds  drawn  there,  and  knew  the 
usual  charges  made  for  the  same;  also,  tbat 
the  charges  made  by  plaintiff  for  writing 
deeds  were  exorbitant,  and  that  he  (witness) 
did  not  consider  the  services  rendered  by 
plaintiff  in  the  case  of  Jones  against  Wil- 
liams of  any  value  to  witness,  but  they  were 
in  fact  a  detriment  to  him. 

In  charging  the  Jury  the  Judge  said:  "Ton 
are  the  Judges  of  the  evidence,  and  must 
reconcile,  so  far  as  you  can,  any  difference 
or  contradictions  between  the  parties  them- 
selves or  other  witnesses;  bat  you  should 
give  greater  weight  to  the  evidence  of  ex- 
perts testifying  to  matters  peculiarly  within 
their  knowledge  than  that  of  persons  not 
having  such  knowledge,  and  in  doing  so  yon 
may  discard  such  portions  of  the  testimony 
as  you  do  not  believe,  and  accept  only  such 
as  you  do  believe."  Tills  portion  of  the 
charge,  as  Is  shown  by  the  bill  of  excep- 
tions, was  excepted  to  by  defendant  In  the 
following  portion  of  his  charge  to  the  Jury, 
but  not  excepted  to,  the  Judge  stated  to  the 
Jury  tbat  their  verdict  should  be  made  from 
the  evidence  as  accepted  by  them,  and  that 
they  should  ascertain  the  value  of  the  serv- 
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Ices  as  best  they  could  from  all  the  evidence, 
glring  special  regard  to  that  of  experts. 

Error  Is  assigned  here  upon  that  portion 
of  the  charge  excepted  to,  and  which  we 
have  copied. 

Counsel  for  appellee  contend  that,  as  the 
supposed  error  is  found  in  the  bill  of  ex- 
ceptions, it  cannot  be  reached  on  writ  of 
error,  which  lies  to  correct  mistakes  and 
•rrors  apparent  upon  the  ftice  of  the  record 
proper,  and,  without  a  motion  for  a  new 
trial  in  the  nisi  prlus  court,  a  misdirection 
of  the  Jury  by  the  court  cannot  be  assigned 
for  error.  The  authorities  cited  to  sustain 
this  position  need  not  be  examined,  as  the 
rule  has  been  established  otherwise  In  this 
state.  DupnlB  y.  Thompson,  16  Fla.  69; 
Farrlsh  v.  Railroad  Go.,  28  Fla.  251,  9 
South.  696.  A  bill  of  exceptions  under  our 
statute  becomes  a  part  of  the  record  of  the 
cause  for  the  piirposes  of  review  In  this 
court,  CBrown  v.  State,  29  Fla.  643,  10  South. 
736;  Lovett  v.  State,  29  Fla.  356,  11  South. 
172;)  and  where  proper  exceptions  have  been 
taken  to  the  rulings  of  the  court,  and  they 
so  appear  in  the  bill  of  exceptions,  error  may 
be  assigned  upon  them  here,  although  no 
motion  for  a  new  trial  was  made  in  the  trial 
court  But  conceding  that  a  charge  of  the 
court  to  the  Jury,  embodied  In  a  bill  of  ex- 
ceptions and  properly  excepted  to,  may  be 
reviewed  on  writ  of  error,  and  conceding, 
further,  that  the  portion  of  the  charge  ex- 
cepted to  in  the  case  before  us  was  im- 
proper, counsel  for  appellee  further  contend 
that  the  'judgment  is  fully  sustained  by  the 
evidence,  and  should  not  be  set  aside. 

There  are  decisions  in  this  court,  as  well 
as  In  others,  holding  that,  where  the  verdict 
of  a  Jury  is  fully  sustained  by  the  law  and 
the  evidence,  the  Judgment  entered  therein 
will  not  be  reversed  on  account  of  an  errone- 
ous charge  of  the  court  In  some  matter  of 
law,  or  for  a  refusal  to  give  a  charge  ap- 
propriate to  the  ease,  when  It  clearly  appears 
that  substantial  Justice  has  been  done,  and 
a  proper  conclusion  reached  on  the  evidence. 
The  case  of  Mays'  Bx'r  v.  Seymour,  17  Fla. 
725,  belongs  to  this  class  of  decisions.  But 
the  question  presented  by  the  exception  to 
the  charge  now  before  ns  is  whether  or  not 
the  trial  court  had  the  right  to  Instruct  the 
Jury  as  to  the  weight  of  the  evidence,  for  It 
is  perfectly  dear  that,  in  the  portion  of  the 
charge  excepted  to,  the  Jury  was  directed  to 
give  more  weight  to  the  testimony  ofTered 
for  plaintiff  in  certain  particulars  than  that 
of  the  defendant  C!onceding  that  the  testi- 
mony of  the  defendant  was  equally  compe- 
tent with  that  of  the  experts  to  be  submit- 
ted to  the  consideration  of  the  Jury  as  a 
basis  for  a  verdict,  we  think  it  clear  that  the 
t)ortlon  of  the  charge  excepted  to  is  In  di- 
rect conflict  with  the  inexorable  rule  in  this 
state  that  the  Judge  must  not  charge  upon 
the  weight  of  the  evidence  or  the  credibility 
of  the  witnesses.  This  rule  is  embodied  in 
legislative  authority,  and  this  court  has  In 


many  cases,  both  civil  and  criminal,  empha- 
sized the  necessity  of  adhering  to  It  Fergu- 
son y.  Porter,  3  Fla.  27;  Ashmead  v.  Wil- 
son, 22  Fla.  255;  Baker  v.  Chatfleld,  23  Fhi. 
540,  2  South.  S22;  Plnson  v.  State,  28  Fla. 
735,  9  South.  706;  Railroad  Go.  T.  Ynlestra, 
21  Fla.  700;  Gamer  v.  State,  28  Fla.  113, 
9  South.  835.  In  Metzger  v.  State,  18  Fla. 
481,  a  charge  that  there  was  no  conflict  In 
the  evidence  was  held  to  be  improper,  but 
as  the  record  showed  no  such  conflict  it 
was  considered  harmless.  A  similar  ruling. 
In  principle,  was  made  on  an  exception  to 
the  charge  of  the  court  In  the  case  of  Brown 
V.  State,  18  Fla.  472.  The  erroneous  charges 
In  these  cases  did  not  cause  reversals  of  the 
Judgments,  because  of  the  absence  of  testi- 
mony upon  which  contrary  findings  were  at 
all  proper.  If,  however,  there  Is  conflicting 
testimony,  competent  and  submitted  to  the 
consideration  of  the  Jury,  It  Is  clearly  a  vio- 
lation of  the  rule  for  the  court  to  tell  them  to 
give  more  weight  to  one  part  or  kind  than 
to  another.  This  Is  a  matter  exclusively 
within  the  province  of  the  Jury  under  our 
system  of  law,  and  we  cannot  permit  any 
violation  of  this  pi^Inclple  without  upsetting 
all  that  has  been  said  on  this  subject  L 

It  Is  apparent  that  the  bill  of  exceptions  Ini 
this  case  very  meagerly  sets  forth  what  was 
really  the  testimony  of  the  witnesses  on  the' 
trial,  but  we  must  conclude  here  that  it  IsJ 
satisfactory  to  all  the  parties,  and  dispose; 
of  the  case  on  what  Is  before  us.  The  suit! 
Is  for  professional  services  rendwed  by  plain-' 
tiff,  as  an  attorney  at  law,  for  defendant' 
The  plaintiff  testifies  that  all  the  items  In  his 
account  are  correct  and  impaid,  and  fou^ 
practicing  attorneys  for  him  testify  that  for 
writing  an  ordinary  deed  or  contract  a  fee 
of  $5,  in  their  opinion,  is  reasonable,  and 
that  the  charge  of  $600  for  fees,  as  charged 
In  the  account  is  not  reasonable,  but  in  their 
opinion  $500  would  be  reasonable.    ' 

The  defendant  testified,  in  substance,  on 
the  point  of  professional  services,  that,  white 
not  an  attorney  at  law,  he  knew  what  was 
the  customary  fee  for  writing  a  deed  at  that 
place,  and  that  the  charges  made  by  plain- 
tiff for  writing  deeds  were  exorbitant;  and 
that  the  services  rendered  by  plaintiff  In  the 
Jones  cases  were  in  fact  a  detriment  to  wit- 
ness; and, that  he  had  paid  the  plaintiff  all 
that  his  services  were  worth.  The  charge. 
In  effect  says  to  the  Jury,  "Give  more  weight 
to  the  witnesses  for  plaintiff  on  the  subject 
of  professional  services  than  the  testimony 
of  the  defendant  himself."  No  objection  was 
made  to  the  testimony  of  the  defendant  nor 
is  It  contended  here  that  it  was  not  compe- 
tent for  him  to  testify  as  to  the  value  of 
professional  services.  Anthony  v.  Stinson, 
4  Kan.  211;  Head  v.  Hargrave,  105  XT.  S. 
45;  Blizzard  v.  Applegate,  61  Ind.  868;  Vilas 
V.  Downer,  21  Vt  419.  As  the  testimony  of 
the  defendant  was  before  the  Jury  for  their 
consideration,  it  was  error  for  the  court  to 
throw  the  weight  of  its  Influence  in  favor 
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of  the  testimony  for  plalntitr.  This  is  dear- 
ly a  violation  of  the  rule.  Whatever  may  be 
our  opinion  In  reference  to  the  sufficiency  pf 
the  evidence  to  sustain  the  verdict  rendered, 
we  cannot  allow  the  province  of  the  Jury  in 
reaching  that  result  to  be  Invaded  as  it  was 
in  this  case.  The  result  Is,  the  judgmoit 
must  be  reversed,  and  a  new  trial  awarded; 
and  It  is  so  ordered. 


(32  Fla.  507) 

SPBATT  et  al.  v.  LIVINGSTON. 
(Supreme  Court  of  Florida.     Nov.  8,  1893.) 
Ejectment— EviDENCT—AuvERBK  Possksbion. 

1.  By  the  act  of  congress  passed  In  18S1, 
(chapter  64,  21  Stat.,)  amendins  the  original 
and  amendatory  act  creating  the  Freedman's 
Savings  &  Trust  (Company,  the  secretary  of 
the  treasury  was  authorized  and  directed  to  ap- 
point the  coDiptroUer  of  the  currency  a  com- 
missioner of  said  company  for  the  purpose  of 
disposing  of  its  property  and  winding  up  its 
business.  Upon  his  qualifying  by  ts^ng  the 
oath  and  givmg  the  bond  prescribed  in  the  act, 
the  comptroller  of  the  currency,  as  such  com- 
missioner, became  invested  with  the  legal  title 
and  possession  of  all  the  property  of  said  com- 
pany, and  clothed  with  all  the  rights  and  privi- 
leges, and  required  to  perform  all  the  duties, 
of  the  three  commissioners  appointed  under  the 
amendatory  act  of  1874,  (chapter  3M,  18  Stat,) 
whose  functions  ceased  upon  the  appointment 
and  qualification  of  the  comptroller  as  such 
commissioner. 

2.  The  purpose,  as  well  as  the  effect,  of  the 
amendatory  act  of  congress  making  the  comp- 
troller of  tHe  currency  a  commissioner  of  the 
Freedman's  Savings  &  Trust  CJompany,  was  to 
invest  him,  as  such  commissioner,  with  the 
property,  management  and  disposition  of  the 
affairs  pf  said  company  for  the  purposes  of 
liquidation,  and  he  thereby  became  the  statu- 
tory substitute  and  successor  of  the  corporation 
itself,  and  not  a  mere  trustee  of  the  hue'  legal 
title  of  its  property. 

3.  G.  instituted  a  suit  of  attachment  in  the 
state  circuit  .wurt  against  tbe  comptroller  of 
the  currency,  as  commissioner  of  the  Freed- 
man's Savings  &  Trust  Ckimpany,  to  recover  for 
services  rendered  and  money  expended  by  him 
as  agent  of  said  commissioner  in  winding  up  a 
branch  business  of  said  company  in  the  state. 
The  commissioner  appeared  and  interposed  pleas 
to  the  merits  of  the  suit,  and,  after  trial,  judg- 
ment was  rendered  in  favor  of  G.,  and  real  es- 
tate in  possession  of  the  commissioner  was  sold 
under  execution  emanating  from  the  judgment, 
and  L.  became  the  purchaser  at  said  sale.  No 
objection  was  made  by  any  depositor  or  bene- 
ficiary of  the  company  to  the  legal  proceedings 
against  the  commissioner,  and,  after  paying  the 
judgment  in  favor  of  G.,  a  balance  of  the  pur- 
chase money  arising  from  the  execution  sale 
was  paid  to  the  commissioner.  Beld,  that  L. 
acquired  the  legal  title  to  said  real  estate  at 
said  sale,  and  could  recover  the  same  in  an  ac- 
tion of  ejectment  against  S.,  who  had  gone  into 
possession  of  the  property  under  a  contract  of 
purchase  from  the  commissioner,  but  had  re- 
lused  to  comply  with  the  terms  of  his  purchase, 
and  was  not  entitled  to  a  specific  performance 
of  his  contract. 

4.  The  possession  of  real  estate  by  one  who 
enters  under  an  agreement  to  purchase  from 
the  owner,  but  without  paying  the  consideration 
price,  cannot  be  adverse  until  he  repudiates  the 
seller's  title  and  asserts  his  own  title  to  the 
property. 

(Syllabus  by  the  C!onrt> 

Appeal  from  circuit  court,  Duval  county; 
fames  M.  Baker,  Judge. 


Action  In  eijec^-ient  by  C.  O.  Uvlngston 
against  L.  W.  Spratt  and  another.  Plaintiff 
had  judgment,  and  defendants  appeal.  Af- 
firmed. 

L.  W.  Spratt  and  W.  B.  Young,  for  appel- 
lants.   H.  Bisbee,  for  appellee. 

MABRT.  J.  C.  O.  Livingston  brought  a 
suit  of  ejectment  in  the  circuit  court  for  Du- 
val county,  In  March,  A.  D.  tSSQ,  against  L. 
W.  Spratt  and  W.  B.  Bamett,  to  recover 
possession  of  a  certain  lot  of  land  described 
In  the  declaration,  and  situate  In  the  city  of 
Jacksonville,  Duval  county,  Fla.  A  trial  of 
the  cause  before  the  court  without  a  Jury  re- 
sulted in  a  finding  and  Judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

To  maintain  his  action,  the  plaintiff  first 
Introduced  a  deed  from  J.  P.  Sanderson  and 
wife,  bearing  date  February  7,  A.  D.  1870, 
conveying  to  the  Freedman's  Savings  & 
Trust  (Company  lot  8,  in  block  31,  as  de- 
scribed on  the  plan  of  the  said  city  of  Jack- 
sonville. This  lot  embraces  the  land  In  con- 
troversy In  this  suit.  Next,  a  certified  copy 
of  the  record  of  a  certain  cause  In  the  Du> 
val  circuit  court,  where  Jonathan  C.  Greeley 
was  plaintiff,  and  William  h.  Trenholm,  the 
comptroller  of  the  currency,  as  commissioner 
of  the  Freedman's  Savings  &  Trust  Ck>m- 
pany,  was  defendant  This  suit  was  com- 
menced by  attachment,  the  affidavit  tba-ein 
alleging  that  the  defendant,  Trenholm,  comp- 
troller of  the  currency  of  tbe  United  States, 
as  commissioner  of  the  Freedman's  Savings 
&  Trust  Company,  was  Justly  indebted  to  the 
affiant,  Greeley,  in  the  sum  of  $7,673.88. 
which  sum  was  actually  due  from  said  Tren- 
holm as  such  commissioner,  and  that  he  re- 
sided beyond  the  limits  of  the  state  of 
Florida. 

The  defendant  appeared  by  attom^s,  and 
filed  pleas  to  the  merits  of  the  cause,  which, 
after  issue  Joined,  was  referred  to  a  referee 
for  decision.  After  hearing  the  testimony 
offered,  and  argument  of  counsel,  the  referee 
rendared  Judgment  In  favor  of  the  plaintiff, 
Greeley,  against  the  defendant,  William  L. 
Trenholm.  comptrbller  of  the  currency,  as 
commissioner  of  the  Freedman's  Savings  & 
Trust  Company,  for  the  sum  of  $5,186.77, 
and  costs  of  suit 

The  record  shows  that  Greel^'s  suit  was 
for  moneys  paid  out  by  him  for  costs  and  ex- 
penses Incident  to  litigation  over  the  proper- 
ty held  by  the  defendant,  and  known  as  the 
"Freedman's  Savings  Bank  Building,"  situ- 
ated in  Jacksonville,  Fla.,  and  also  for  com- 
pensation to  Greeley  for  services  rend»'ed 
by  him  as  agent  for  defendant,  as  such  com- 
missioner, at  Jacksonville. 

Following  the  Introduction  of  this  record, 
plaintiff  put  In  evidence  a  certified  copy  of 
an  execution  emanating  from  the  Judgment 
rendered,  and  a  deed  from  the  sheriff  of  Do- 
val  county  on  a  sale  under  said  execution, 
conveying  the  said  lot  8,  block  31,  to  tbe 
plaintiff  In  this  suit 
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A  notice  of  the  sale  of  the  Freedman's 
Bask  Building  at  auction  by  tlie  commis- 
sioner- was  shown,  and  J.  G.  Oreeley,  for  the 
plaintiff,  testified  that  the  Freedman's  Sav- 
ings &  Trust  Company  went  into  possession 
of  the  property  sued  for  in  this  suit  in  1870, 
and  remained  in  possession  nntQ  the  failure 
of  the  l>anl£,  and  then  the  commissioners  ap- 
pointed under  the  act  of  congress  went  into 
possession,  and  remained  in  possession  until 
about  the  25th  day  of  March,  1880,  when  L. 
W.  Spratt  became  the  purchaser  at  the  auc- 
tion sale;  that  Spratt  got  into  possession  of 
the  portion  of  the  property  sued  for  in  this 
action  by  the  attornment  to  him  of  the  then 
tenant,  and  who  is  his  codefendant  In  this 
suit;  and  that  he,  Spratt,  afterwards  refused 
to  comply  with  the  terms  of  sale,  and  refnsed 
to  surrender  possession.  He  also  stated  tliat 
he  was  the  agent  of  the  commissioners  of 
the  Freedman's  Bank  in  the  management  of 
Its  real  estate  In  Jacksonville  from  Mbrch, 
1880,  to  the  time  of  the  trial  of  this  suit 

Defendants  did  not  ofFer  to  show  any  paper 
title  to  the  lot  in  question,  but  testified  that 
they  were  present  at  the  sale  of  lot  8,  In 
block  31,  known  as  the  "Freedman's  Bank 
Property,"  and  at  this  sale,  and  before  the 
bidding  began,  It  was  announced  by  the 
agent  of  the  vendor  that  there  was  some  de- 
fect in  the  chain  of  title  which  the  vendor 
would  have  corrected  in  a  few  days,  30  being 
named  as  a  limit  in  which  this  was  to  be 
done,  and  a  sufficient  title  to  be  made  to  the 
purchaser;  that  the  purchaser  at  the  sale 
was  required  to  make  a  cash  payment  of 
$500,  and  was  then  to  be  let  into  possession 
of  the  premises,  the  balance  of  the  pur- 
diaae  money  to  be  paid  when  good  title  was 
tendered;  that  Spratt  became  the  purchaser 
of  said  lot,  and  paid,  cash,  the  $500,  and 
Oreeley,  who,  as  agent  for  the  commission- 
ers, had  been  renting  the  building  and  col- 
lecting the  rents,  directed  the  tenants  to 
attorn  to  him,  (Spratt,)  and  gave  him  a  key 
to  a  vacant  room  in  the  building;  that 
Bamett  did  attorn  to  Spratt,  and  lias  ever 
since  recognized  him  as  landlord. 

Further,  that,  shortly  after  the  purchase 
by  Spratt,  Greeley,  as  the  agent  of  the 
commissioners,  tried  to  get  Bamett  to  refuse 
to  recognize  Spratt  as  landlord,  and  to  pay 
rent  to  the  commissioners,  and  asserted  that 
Spratt  bad  no  right  to  the  possession;  also, 
that  said  commissioners  caused  suits  to  be 
Instituted  against  Bamett  before  the  county 
judge  of  Duval  county  in  August,  1880,  to 
oust  him  of  possession  of  said  lot,  and  sev- 
eral suits  were  commenced  by  said  com- 
missioners against  Barnett  in  the  circuit 
court  for  Duval  county  in  relation  to  said 
premises.  Certified  copies  of  the  record  of 
proceedings  In  both  the  county  and  circuit 
courts  for  Duval  were  offered  in  evidence  by 
defendants.  One  was  a  proceeding  In  the 
county  court  by  the  commissioners  of  the 
Freedman's  Savings  &  Trust  Company 
against  W.  B.  Bamett,  delinquent  tenant, 
v.l4Bo.no.4— 11 


August  11,  1880,  and  the  decision  was  favor- 
able  to  Bamett  Another,  was  by  Knox, 
commissioner,  against  Bamett,  assumpsit  for 
rent,  commenced  on  July  8,  1880,  and  result- 
ed in  a  judgment  for  defendant,  Bamett 
Another  was  an  action  of  ejectment  com- 
menced by  Knoz,  commissioner  of  the  Freed- 
man's Savhigs  &  Trust  Company,  in  Septem- 
ber, 1882,  against  Bamett  This  action.  It 
seems,  was  dismissed  on  the  plaintifTs  mo- 
tion. 

Bamett  further  testified  that  he  had  been 
in  the  exclusive  and  continuous  occupation 
of  the  premises  sued  tor  since  the  25th  of 
March,  1880,  as  the  tenant  of  his  cpdefend- 
ant,  Spratt,  and  Spratt  testified  that  he  had 
been  furnished  by  the  agent  of  the  commis- 
sioners of  the  Freedman's  Savings  &  Trust 
Company,  at  the  time  of  tils  purchase,  with 
a  list  of  the  tenants  and  the  amount  of 
their  rent,  and  the  key  to  a  vacant  room  in 
the  building,  and  that  he  renewed  the  lease 
to  Barnett,  and  took  possession  of  the  vacant 
room;  that,  some  time  in  the  summer  of 
1880,  Greeley,  acting  as  the  agent  of  the 
commlssionera,  forcibly  entered  said  room, 
and  ejected  him  therefrom;  also,  that  the 
commissioners  of  the  B^eedman's  Savings  & 
Trust  Company  had  never  tendered,  or 
caused  to  be  tendered,  to  him,  a  good  and 
sufficient  deed  to  said  property. 

In  rebuttal,  plaintiff  put  In  evidence  a 
bill  filed  by  Spratt  and  Bamett  on  the  601 
day  of  November,  1882,  against  John  J. 
Knox,  commissioner  of  the  said  Freedman's 
Savings  &  Trust  Company,  and  George 
Wheaton  Deans,  as  administrator  of  the  es- 
tate of  Jacob  Foreman,  deceased.  The  pur- 
pose for  which  this  bill  was  Introduced 
was  to  show  that  Spratt  and  Bamett 
recognized  the  relation  of  purchaser  of 
the  property  on  the  part  of  Spratt,  and 
that  he  was  thereby  seeking,  as  such  purchas- 
er, to  have  the  commissioner  of  the  Freed- 
man's Savings  &  Truat  Company  execute  a 
deed  to  said  property  by  virtue  of  his  said 
purchase.  The  allegations  of  this  bill  are  set 
out  in  the  case  of  Knox  v.  Spratt,  19  Fla. 
817.  The  mandate  of  this  court  in  the  case 
referred  to,  on  a  reversal  of  the  decision  of 
the  circuit  court  in  refusing  to  dissolve  an 
injunction  therein  granted,  was  also  intro- 
duced in  evidence.  An  affidavit  of  Spratt, 
filed  May  2,  1884,  in  a  suit  then  pending  in 
the  circuit  court  for  Duval  county,  wherein 
he  was  complainant  and  George  Wheaton 
Deans  and  Jolm  J.  Knox,  as  commissioner 
of  the  Freedman's  Savings  &  Trust  Company, 
were  defendants,  was  also  put  in  evidence; 
the  purpose  being  to  further  show  tliat 
Spratt  still  recognized  his  status  as  pur- 
chaser of  the  prc^erty  from  the  Freedman's 
Savings  &  Trust  Company. 

The  plaintiff  also  showed  by  the  sheriff  of 
Duval  county  that  he  had  paid  the  balance 
of  the  proceeds  arising  from  the  sale  of  the 
property  at  execution  sale,  after  satisfying 
the  judgment  obtained  by  Greeley,  to  the 


Digitized  by 


Google 


.162 


80UTHEEN  BEPOBTEB,  Vot.  14. 


(Fb. 


commlBsioner  of  tbe  Freedman's  Sayings  &■ 
.Trust  Company. 

Cionnsel  for  appeUants  buists  here,  as 
grounds  for  reversing  the  Judgment  appealed 
from,  that  the  appellee,  Livingston,  acquired 
no  title  whatever  at  the  execution  sale  under 
the  Judgment  of  Greeley  against  Trenholm, 
as  commissioner  of  the  Freedman's  Savings 
&  Trust  Company,  or  that  he  did  not  ac- 
quire from  tUB  source  such  title  as  will 
sustain  a  recovery  in  ejectment,  and,  conced- 
ing such  to  be  the  case,  that  Spratt  had  been 
In  actual  continuous  and  adverse  posses- 
Blon  of  the  parcel  of  land  in  controversy  for 
seven  years  before  the  Institution  of  the 
suit 

It  is  contended,  first,  that  Trenholm  was 
tbe  mere  tnistee  and  holder  of  tbe  bare  le- 
gal title  of  the  lot,  and  its  sale  under  execu- 
tion against  him  transferred  no  beneficial 
Interest  whatever  to  lilvingston.  To  under- 
stand Trenholm's  status  to  tbe  lot  In  ques- 
tion at  the  date  of  sale,  a  reference  to  the 
act  of  congress  creating  the  Freedman's  Sav- 
ings A  Tmat  Company,  and  the  amendments 
thereto.  Is  necessary.  By  act  of  congress  ap- 
proved March  3,  A.  D.  1865,  certain  named 
Individuals,  60  in  number,  and  their  suc- 
cessors, were  constituted  a  body  corporate 
by  the  name  of  the  Freedman's  Savings  & 
Trust  Company,  and  by  tliat  name  could 
sue  and  be  sued  in  any  court  of  the  United 
States.  The  corporators  named  were  the 
first  trustees  of  the  coriwration,  and  its  busi- 
ness was  to  be  managed  and  directed  by 
the  board  of  trustees,  with  authority  and 
direction  to  elect  from  their  number  a  presi- 
dent and  two  vice  presidents,  and  also  to 
appoint  such  other  officers  as  might  be  deem- 
ed fit.  The  general  business  of  this  cor- 
poration was  to  receive  on  deposit  such  sums 
of  money  as  might  be  ofTered  by  or  on  ac- 
count of  persons  who  had,  before  the  pas- 
sage of  the  act,  been  held  in  slavery  in  the 
United  States,  or  their  descendants,  and  to 
invest  tbe  same  In  stocks,  bonds,  treasury 
notes,  or  other  securities  of  the  United 
States.  Provisions  were  made  for  the  in- 
vestment of  the  deposits  to  l>e  made,  and 
also  for  the  repayment  of  the  same,  with 
interest  thereon,  to  the  depositors.  One  of 
the  provisions  In  the  twelfth  section  of  the 
act  is  "that  no  president,  vice  president, 
trustee,  officer,  or  servant  of  the  corporation 
shall,  directly  or  indirectly,  borrow  the  funtis 
of  the  corporation  or  its  deposits,  or  in  any 
manner  use  the  same,  or  any  part  thereof, 
except  to  pay  necessary  expenses,  under  the 
direction  of  the  board  of  trustees."  Tbe 
board  of  trustees  was  authorized  to  fix  the 
salaries  of  the  .president,  vice  presidents, 
subordinate  officers,  and  agents  of  the  cor- 
poration. 

The  original  act  was  amended  in  1874, 
(chapter  349,  18  Stat.) 

The  only  provisions  of  this  amendatory 
act  necessary  to  be  referred  to  here  are 
those  contained  in  ttie  seventh  section.   This 


section  provides  "that  whenever  it  shall  be 
deemed  advisable  by  the  trustees  of  »ald 
corporation  to  close  up  its  entire  business, 
then  they  shall  select  three  competent  men, 
not  connected  with  the  previous  manage- 
ment of  the  institution  .and  approved  by  the 
secretary  of  tbe  treasury,  to  be  Imown  and 
styled  'commissioners,'  whose  duty  It  shall 
be  to  take  cliarge  of  nil  the  propertr  and 
effects  of  said  E'reedman's  Savings  &  Trust 
Company,  close  up  the  principal  and  sub- 
ordinate branches,  collect  from  the  branches 
all  the  deposits  they  have  on  hand,  and  pro- 
ceed to  collect  aU  sums  due  said  company, 
and  dispose  of  all  the  property  owned  by 
said  company,  as  speedUy  as  the  intwests 
of  the  corporation  require,  nnd  to  distribute 
the  proceeds  among  the  creditors  pro  rata, 
according  to  their  respective  amounts; 
they  shall  make  a  pro  rata  dividend  whiin- 
ever  they  have  funds  enough  to  pay  twenty 
per  centum  of  the  claims  of  depositors.  Said 
commissioners,  before  they  proceed  to  act, 
shall  execute  a  Joint  bond  to  the  United 
States,  with  good  sureties,  in  the  penal 
sum  of  one  hundred  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  their 
duties  as  commissioners  aforesaid,  and  stiall 
take  an  oath  to  faithfully  and  honestly  pw- 
form  their  duties  as  such,  which  bonds  shall 
be  executed  in  the  presence  of  the  secretary 
of  the  treasury,  be  approved  by  him,  and  by 
him  safely  kept;  and  whenever  said  trustees 
shall  file  with  the  secretary  of  the  treasuc? 
a  certified  copy  of  the  otAer  appointing- said 
commissioners,  and  they  shall  have  executed 
the  bonds  and  taken  the  oath  aforesaid, 
then  said  commissioners  shall  be  invested 
with  the  legal  title  to  all  of  said  property 
of  said  company,  for  the  purposes  of  this 
act,  and  shall  have  full  power  and  authority 
to  sell  tbe  same,  and  make  deeds  of  con-- 
veyance  to  any  and  all  of  the  estate  sold  by 
them  to  the  pm'chasers.  Said  commissioners 
may  employ  such  agents  as  are  necessary 
to  assist  them  in  closing  up  said  company, 
and  pay  them  a  reasonable  compensation 
for  their  services  out  of  the  funds  of  said 
company;  and  the  said  commissioners  shaQ 
retain  out  of  said  funds  a  reasonable  com- 
pensation for  their  trouble,  to  be  fixed  by 
the  secretary  of  the  treasury  and  the  comp- 
troller of  the  currency  and  not  exceeding 
three  thousand  dollars  each  per  annum. 
Said  commissioners  shall  deposit  all  sums 
collected  by  them  in  the  treasury  of  the 
United  States  until  they  make  a  pro  rata 
distribution  of  tbe  same." 

There  was  still  a  further  amendment  to 
the  charter  of  the  Freedman's  Savings  & 
Trust  Company,  passed  in  1881,  (chapter  64, 
21  Stat.) 

By  this  act,  section  7  of  the  amendatory 
act  of  1874  was  repealed,  and  the  secretary 
of  the  treasury  was  authorized  and  directed 
to  appoint  the  comptroller  of  the  currency 
a  commissioner,  who  was  required  to  give 
tMmd  and  take  an  oath  faithfully  to  pec< 
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form  bis  duties,  and  when  the  bond  was 
giTen,  and  oath  taken,  said  commissioner 
was  invested  with  the  possession  and  legal 
title  of  all  the  property  of  the  Freeduan's 
Savings  &  Trust  Company  for  the  purposes 
of  this  act  and  the  act  of  1874,  (chapter  340, 
18  Stat)  Said  commissioner  was  also  in- 
vested with  all  the  rights,  prerogatives,  and 
privileges,  and  required  to  perform  all  the 
duties,  that  were  conferred  and  enjoined  up- 
on the  three  commissioners  under  the  said 
act  of  1874,  and,  from  and  after  his  qualiflcar 
tion  as  such  commissioner,  the  duties,  rights, 
and  authority  of  said  three  commissioners 
should  cease  and  deto-mlne:  provided,  that 
nothing  in  the  act  should  In  any  way  im- 
pede or  delay  any  case  or  cases  Instituted  In 
any  court  by  or  against  the  said  three  oom- 
misaioners  appointed  under  the  act  of  1874, 
bat  every  such  case  should,  upon  the  sug- 
gestion of  the  appirintment  of  the  comptrol- 
ler, as  commissioner  aforesaid,  and  due  en- 
try of  the  change  on  the  docket  of  the  court 
In  which  such  cause  was  pending,  be  proced- 
ed  with  in  the  name  of  such  comptroller,  in 
the  same  manner  as  if  such  change  had  not 
been  made. 

The  act  of  1881  (chapter  64)  also  provides 
"that  said  commissioner,  with  the  approval 
of  the  secretary  of  the  treasury,  shall  have 
the  right  and  authority  to  sell  any  of  the 
real  and  personal  property  of  said  company 
at  public  or  private  sale,  as  in  his  judgment 
he  may  deem  best,  and  to  buy  In  for  the  ben- 
efit of  the  company  any  property  which  may 
be  offered  for  sale  to  pay  debts  and  liabili- 
ties of  said  company.  If  in  his  judgment 
said  property  is  being  sacrificed  by  such 
sale,  and  to  make  to  the  purchasers  of  prop- 
erty sold  by  him  deeds  of  conveyance  for 
their  respective  purchases." 

Such  was  the  relation  of  William  L.  Tren- 
holm,  comptroller  of,  the  currency,  to  the 
Freedman's  Savings  &  Trust  Company  and 
its  property,  at  the  time  Oreeley  obtained 
judgm^it  against  him  as  commissioner  of 
said  company.  By  act  of  congress— the 
same  power  that  created  the  Freedman's 
Savings  &  Trust  Company— be,  by  virtue  of 
his  office  of  comptroller  oC  the  currency, 
was  made  a  commissioner  for  this  institu- 
tion with  the  concurrence  of  the  corpora- 
tors, and  as  such  was  invested  with  the 
full  title  and  possession  of  all  of  its  prop- 
wty  for  the  purpose  of  closing  up  its  entire 
business.  To  this  end  he  had  express  power 
and  authority  to  dispose  of  all  the  property 
of  the  company,  and  to  employ  such  agents 
as  wwe  necessary  to  assist  him  in  winding 
up  its  affairs,  and  to  pay  them  reasonable 
compensation  for  their  services  out  of  the 
corp(»ate  funds.  The  evident  design  and 
effect  of  the  act  of  congress  in  making  the 
comptroller  of  the  currency  a  commissioner 
for  the  institution  named  were  to  confer 
upon  him  as  such  the  entire  and  complete 
management  and  diqmsHlon  of  the  affairs 
of  said  company  for  the  purpose  of  liauidar 


tiem.  He  was  the  statutory  substitute  and 
successor  of  the  company  for  the  purpose 
mentioned.  The  recwd  discloses  the  fact 
that  Oreeley's  suit  was  to  recover  for  ex- 
penditures of  money  and  services  rendered 
by  him  as  agent  for  such  commissioner  In 
winding  up  a  branch  business  of  the  com- 
pany at  Jacksonville,  Fla.,  .tbe  principal 
office  being  in  Washington,  D.  C  and  the 
commissioner  residing  there. 

It  is  not  denied  that  the  tlUe  of  the 
Freedman's  Savings  &  Trust  Company  to  the 
property  involved  in  the  case  before  us 
was  vested  In  the  said  commissioner  at  the 
time  Greeley  commenced  Ms  suit  of  attach- 
ment against,  him.  Spratt  had  gone  Into 
possession  of  this  property  under  a  contract 
of  purchase  from  the  commissioner,  and, 
as  a  consequence,  is  not  in  a  situation  to 
deny  bis  title.  The  commissioner,  when 
sued  at  law  by  Oreeley,  did  not  object  to 
the  Jurisdiction  of  the  court,  but  Interposed 
pleas  to  the  merits  of  the  cause)  and,  when 
the  proi>erty  had  been  sold  under  execution, 
accepted  the  surplus  arising  from  the  sale 
after  paying  Oreeley's  judgment  Further- 
more, it  does  not  appear  that  any  effort  was 
ever  made  by  any  beneficiary  of  the  com- 
Iiany  to  arrest  the  proceedings  at  law 
against  the  commissioner,  nor  Is  the  title  to 
the  property  now  called  in  question  by  any 
such  person.  The  question  then  Is,  could 
the  legal  title  held  by  the  commissioner  be 
sold  under  execution  at  law,  and  transferred 
to  the  purchaser?  It  cannot  be  denied  that 
the  title  held  by  the  commissioner  was 
coupled  with  a  trust  But  that  trust  was  the 
winding  up  of  the  entire  business  of  the  cor- 
poration. It  included  the  collection  of  all 
debts  due  the  company,  a  sale  of  all  of  Its 
property,  the  payment  of  all  its  debts  and 
necessary  exi^enses  In  closing  up  the  busi- 
ness, and  the  disbursement  of  the  remain- 
ing funds  to  the  depositors. 

Mr.  Perry,  in  his  book  on  Trusts,  (section 
321,)  says:  "Aa  a  general  rule,  the  legal  mh 
tate  in  the  hands  of  a  trustee  has  at  common 
law  preclsdy  the  same  properties,  charactw- 
Istica,  and  incidents  as  if  the  trustee  were 
the  absolute  baiefldal  owner;"  and  he  also 
states  that  the  trustee  may  sell  and  devise 
the  estate  held  by  him,  and  it  may  be  taken 
in  execution.  This  Is  qualified,  however,  as 
follows:  "But  these  incidents  do  not  gener- 
ally interfere  with  the  proper  execution  of 
the  trust  for  all  conveyances  and  all  incum- 
brances made  or  Imposed  upon  the  estate  by 
the  trustee,  for  otho:  purposes  than  those 
of  the  trust,  or  in  breach  of  the  trust,  are 
entirely  disregarded  by  a  conrt  of  equity, 
whatever  may  be  the  effect  of  such  con" 
veyances  or  incumbrances  in  a  court  of 
common  law."  There  are  authorities  main- 
taining the  view  urged  by  counsel  for 
appellee  h««,-r-that  a  bare  legal  title  in 
trust  can  be  sold  imder  execution  against 
the  trustee^  and  that  a  purchaser  at  such 
sale   will  acquhre   the  tltlA  ot  the  trvstee^ 
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whatever  It  may  he.  The  cases  dted  by 
counsel  go  to  this  extent  But  there  Is 
a  conflict  In  the  law  on  this  point,  and 
many  authorities  bcdd  tliat,  U  one  is  the 
mere  holder  of  a  bare  legal  title  for  the 
benefit  of  another,  an  execnti<m  sale  of  such 
an  estate  against  him  transfers  no  interest 
whatever.  If  the  estate  and  title  of  the 
commlBsloner  In  and  to  the  property  in  ques- 
tion in  this  suit  come  within  the  character 
of  the  estates  Just  mentioned,  there  Is  seri- 
ous dIfSculty  In  holding,  upon  the  weight 
of  authority,  that  It  can  be  taken  in  execu- 
tion at  law. 

But  it  Is  further  Insisted  for  appellee  that, 
as  the  Freedman's  Savings  &  Tmst  Ck>mpany 
was  a  foreign  ccMi>oratlon  doing  business  in 
this  state,  the  commissioner,  appointed  by 
authOTlty  of  law  to  represent  and  act  for  It 
in  winding  up  its  business,  came  within  the 
provisions  and  spirit  of  our  attachment  stat- 
utes, and  suits  could  be  Instituted  against 
him,  as  against  the  corporation  Itself,  on  all 
liabilities  inroperly  Incurred  by  bim  tn  closing 
up  the  business  of  the  corporatlcm,  and  that 
for  this  purpose,  to  the  extent  of  the  pow- 
ers conferred,  the  commissioner  stood  as  a 
corporation  sole,  liable  to  be  sued  as  a  non- 
resident corporation.  Our  statute  (Laws 
1S68,  c.  1639,  S  29;  McGlel.  Dig.  p.  233,  $ 
22)  provides  that  "any  company  Incorporated 
by  any  other  state  at  country,  or  by  law  of 
congress,  and  having  propoty  In  this  state, 
shall  be  liable  to  be  sued,  and  the  property 
of  the  same  shall  be  liable  to  attachment  in 
the  same  manner  as  individuals,  residents  of 
othw  states  or  countries,  and  having  property 
in  this  state."  If  suit  of  attachment  had 
been  instituted  in  this  state  against  the 
Freedman's  Savings  &  Tmst  C!ompany,  on  a 
TBlId  dalm  against  It,  while  It  was  the  owner 
of  property  b&ee,  no  doubt  could  exist  as  to 
the  applicability  of  this  statute  to  such  suit 
The  supposed  difficulty  in  the  case  before  us 
is  that  Greeley's  suit  was  not  against  the 
Freedman's  Savings  &  Trust  Company,  but 
against  the  commissions  app<rinted  to  wind 
up  its  business,  and  for  a  debt  Incurred  by 
him  In  the  performance  of  his  duties  as  such 
commissions.  We  are  satisfied  from  an  ex- 
amination of  the  act  of  congress  and  the 
amendments  thereto  that  the  comptroller  of 
the  currency,  as  commissioner  of  the  Freed- 
man's Savings  &  Trust  Company,  did  not 
sustain  to  said  company  and  Its  depositors 
the  relation  of  a  trustee  of  a  mere  naked  title 
for  the  benefit  of  the  depositors.  The  original 
Incorp<Htitors  of  this  company,  denominated 
"trustees,"  occupied  a  trust  relation  to  the 
depositors;  yet  It  Is  evident  that  said  trustees 
represented  and  stood  for  the  corporation  It- 
self, and  in  this  respect  could  sue,  and  were 
liable  to  be  sued.  In  the  corporate  name,  on 
all  matters  connected  with  the  legitimate 
business  of  the  company.  By  the  amend- 
ments to  the  original  act,  congress  substi- 
tuted the  comptroller  of  the  currency  in  place 
of  the  wiginal  trustees  for  the  purpose  of 


winding  up  the  afPairs  of  the  Institution.  As 
we  have  before  said,  he  was  the  statutory 
substitute  and  successor  of  the  company  for 
the  purposes  of  liquidation.  His  status  was 
not  that  of  a  receiver  of  such  company  unds 
the  appointment  of  a  court;  nor  does  tbe 
office  of  an  administrator  conferred  in  a  for- 
eign Jurisdiction  properly  Illustrate  his  atti- 
tude. The  views  expressed  by  Chief  Justice 
Walte,  in  speaking  for  the  court  In  the  case 
of  Relfe  V.  Bundle,  103  U.  S.  222,  In  refer- 
ence to  the  status  of  a  statutory  successor  of  a 
dissolved  corporation,  aptly  describe,  we 
think,  the  office  and  functions  of  the  commis- 
sioner in  reference  to  the  corporation  named 
and  its  property.  By  the  laws  of  Missouri 
the  superintendent  of  the  insurance  depart- 
ment of  the  state  govomment  was  authorized, 
under  certain  circumstances,  to  commence 
proceedIn(n  to  dissolve  Insurance  corporatI(His 
organized  under  the  laws  of  that  state.  A 
statute  provided  that  "upon  the  rendition  of 
a  final  Judgment  dissolving  a  company  or 
declaring  it  Insolvent,  all  tbe  assets  of  such 
company  shall  vest  In  fee-simple  and  abso- 
lutely In  the  supointendent  of  the  Insurance 
department  of  this  state,  and  his  succeBS(»r 
or  successors  in  office,  who  shall  hold  and 
dispose  of  the  same  for  the  use  and  benefit 
of  the  creditors  and  policy-holders  of  such 
company,  and  such  other  perscms  as  may  be 
lnt««sted  in  such  assets."  A.  certain  insur- 
ance company  was  dissolved  by  a  decree  of 
tbe  Missouri  court,  and  Bundle  and  wife, 
p<^cy  holders  of  the  company,  commenced 
suit  tn  the  state  of  Louisiana  against  said 
company,  its  local  agent  In  the  dty  of  New 
Orleans,  and  a  party  who  had  recovered  a 
Judgment  against  it,  for  the  purpose  of  hav- 
ing the  assets  in  Louisiana  of  the  dissolved 
corporation  declared  a  trust  fond  to  l>e  ap- 
plied to  the  payment  of  <daims  of  Louisiana 
creditors  and  policy  holders.  Relfe,  who  was 
the  superintendent  of  the  Insurance  depart- 
ment of  the  state  of  Missouri,  was  made  a 
party  to  the  suit  in  Louisiana  on  his  own 
motion,  and  then  petitioned  for  the  removal 
of  the  cause  to  tbe  circuit  court  of  the  United 
States  for  the  district  of  Louisiana,  and  also 
filed  within  time,  in  that  court,  a  copy  oi 
the  record  In  the  state  court,  and  gave  the  se- 
curity required  by  act  of  congress.  A  moti<m 
was  sustained  to  strike  the  cause  from  the 
docket  of  the  circuit  court,  on  tbe  ground, 
among  others,  that  Relfe  had  no  standing 
In  the  court,  be  being  a  creature  of  tbe  state 
of  Missouri,  without  capacity  to  sue  or  de- 
fend causes  In  the  state  of  Louisiana.  l%e 
opinion  referred  to  says  that  "Relfe  is  not  an 
officer  of  the  Missouri  state  court,  but  the 
person  designated  by  law  to  take  tbe  prop- 
erty of  any  dissolved  life  Insurance  corpora- 
tion of  that  state,  and  hold  and  dispose  of 
It  in  trust  for  the  uses  and  benefit  of  cred- 
itors and  other  parties  Interested.  The  law 
which  clothed  him  with  this  trust  was.  In 
legal  effect,  part  of  the  charter  of  the  «»> 
poratlon.    He  was  the  statutory  successor  of 
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the  corporation  for  the  pnrpoee  of  winding  tip 
its  affairs.  As  such,  he  represents  the  cor- 
poration at  all  times  and  places.  In  all  mat- 
ters connected  with  his  trust  He  is  the  trus- 
tee of  an  express  trust,  with  all  the  rights 
which  properly  bdong  to  snch  a  position. 
He  is  an  officer  of  the  state,  and  as  such 
represents  the  state  in  its  sovereignty,  while 
performing  its  public  duties  connected  with 
the  winding  up  of  the  affairs  of  one  of  its 
Insolvent  and  dissolved  corporations.  His 
authority  does  not  come  from  the  decree  of 
the  court,  but  from  the  statute.  He  appear- 
ed In  Louisiana,  not  by  virtue  of  any  ap- 
pointment from  the  court,  but  as  the  stat- 
utory successor  of  a  corporation  which  the 
court  bad  in  a  legitimate  way  dissolved  and 
put  out  of  existence.  He  was  In  fact  the  cor- 
poration Itself,  for  all  the  purposes  of  wind- 
ing up  Its  affairs."  It  Is  further  said  in  the 
opinion:  "We  are  aware  that,  except  by 
virtue  of  some  statutory  authority,  an  ad- 
ministrator aw>oInted  In  one  state  cannot 
generally  sue  in  another,  and  that  a  receiver 
appointed  by  a  state  court  has  no  extraterri- 
torial power.  But  a  CMporation  is  the  crea- 
ture of  legislation,  and  may  be  endowed  with 
such  powers  as  Its  creator  sees  fit  to  give. 
Necessarily,  it  must  act  through  agents,  and 
the  state  which  creates  It  may  say  who  those 
agents  shall  be."  So,  In  the  case  before  us, 
congress  has  vested  In  the  comptroller  of  the 
currency,  as  a  commissioner,  all  the  rights, 
powers,  property,  and  llaUUtles  of  the 
Freedman's  Savings  &  Trust  Company  for 
the  purposes  of  liquidation,  and  the  estate 
which  he  has  Is  commensurate  with  the  pow- 
ers conferred.  He  represents  the  corporation 
at  all  times  and  places,  In  all  matters  con- 
nected with  his  trust  That  the  corporation 
itself  was  liable  to  be  sued,  and  Its  property 
here  attached,  \a  clear,  and  we  think  It 
equally  clear  that  the  property  in  the  hands 
of  the  commissioner,  appointed  by  authority 
of  law  to  stand  for  and  represent  the  cor- 
poration in  matters  connected  with  his  du- 
ties as  such,  is  liable  to  be  reached  by  at- 
tachment Our  attachment  laws  furnish  a 
remedy  against  nonresident  debtors  owning 
in-operty  in  this  state,  and  the  right  of  the 
state,  through  the  process  of  the  courts,  to 
so  appropriate  property  within  Its  Jurisdic- 
tion, is  beyond  question.  The  discussion  in 
the  case  of  Pennoyer  t.  Neff,  95  U.  S.  714, 
on  this  subject  Is  exhaustive. 

The  case  before  us  Is  to  be  distinguished 
from  one  of  aji  ordinary  trustee  holding  the 
bare  legal  title  In  trust  for  another,  in  this: 
that  the  commissioner  Is  Invested  by  legis- 
lative authority  with  all  the  rights,  powers, 
and  liabilities,  for  the  purposes  of  Uquldar 
tion,  that  the  original  corporation  had,  and 
to  this  extent  he  Is  Just  as  Hable  to  suit  on 
matters  within  the  scope  of  hla  authority  as 
the  corporation  itself  would  have  been  bad 
It  acted,  and  Is  made  so  by  legislative  au- 
thority.   No  law  of  trusts  is  violated  by  this 


construction.  A  gen»al  mle  applicable  to 
snch  estates  is  that  the  trustee  takes  a  legal 
interest  and  estate  commensurate  In  extent 
and  duration  with  the  object  and  extent  of 
the  trust  itself,  and  a  legal  Interest  and  es- 
tate in  him  will,  if  possible,  be  declared  suffl- 
cient  for  the  purposes  of  the  trust  ZabrlH- 
kle  V.  Ralh-oad  Co.,  33  N.  J.  Eq.  22;  West  v. 
Fltz,  109  ni.  425;  Neilson  v.  Lagow,  12 
How.  98;  Pajckard  v.  Marshall,  138  Mass.  301; 
Wilcox  V.  Wheeler,  47  N.  H.  488;  WllUman 
V.  Holmes,  4  Rich.  Bq.  475.  Oftentimes,  the 
estate  in  the  trustee  has  been  enlarged  or 
curtailed  without  regard  to  the  terms  of  Its 
duration  to  him,  in  order  that  the  trust  cre- 
ated may  be  accomplished;  and  In  the  case 
before  us,  although  the  office  of  the  commis- 
sioner is  coupled  with  a  trust,  this  will  not 
conffict  with  the  powers,  liabilities,  and  es- 
tate conferred  on  him  by  the  act  of  con- 


^e  other  ground  of  defense  relied  upon 
in  the  trial  court— of  adverse  possession— can- 
not be  maintained.  It  is  clearly  shown,  and 
not  denied,  that  Spratt  went  Into  possession 
of  the  property  sued  for  under  an  agreement 
to  purchase  it  from  the  commissioner  of  the 
Freedman's  Savings  &  Trust  Company.  The 
record  before  us  shows  that  Spratt  has  per- 
sisted in  the  possession  of  tiie  property  un- 
der a  claim  of  right  as  vendee  from  said 
commissioner,  and  has  sought  in  the  courts 
a  partial  specific  performance  of  the  agree- 
ment to  convey  the  property  to  him.  It 
seems  that  a  deed  was  tendered  to  him  by 
the  commisdoner,  but  was  declined  on  the 
ground  that  there  was  a  partial  fallm-e  of 
titie.  The  right  of  Spratt  to  a  specific  per- 
formance was  setfled  adversely  to  him  In 
1837,  In  the  decision  reported  in  Knox  v. 
Spratc  23  Fla.  64,  6  South.  924.  From  the 
date  of  his  purchase  up  to  the  time  of  this 
decision  there  Is  no  question  but  that  Spratt 
recognized  his  possession  as  that  of  vendee 
under  his  contract  to  buy  from  the  commis- 
sioner. Such  a  possession  was  Irreconcilable 
with  an  advise  holding  on  his  part  Petty 
V.  Mays,  19  Fla.  652;  Knox  v.  Spratt  su- 
pra: Hart  V.  Bostwlck,  14  Fla.  162.  Counsel 
for  appellants  concedes  that  a  vendee  in 
possession  under  a  contract  to  purchase  does 
not  hold  adversely  to  the  vendor  until  there 
is  a  repudiation  of  such  a  relation  between 
them,  but  he  insists  that  the  efforts  of  the 
commissioner  and  his  agents  to  oust  Spratt 
of  his  possession  converted  it  into  an  ad- 
verse holding,  and  he  can  now  rely  upon  it 
as  a  defense.  The  difficulty  about  this  posi- 
tion is  that  Spratt  was  unwilling  to  accept 
the  view  that  his  possession  was  adverse, 
but  persistently  resisted  the  demands  of  the 
commissioner  on  the  ground  that  such  pos- 
session was  rightful  under  the  agreement  to 
purchase.  There  Is  nothing  to  Aow  that 
Spratt  himself  repudiated  the  relation  of 
vendor  and  vendee,  certainly  up  to  the  time 
of  the  decision  in  this  court  in  1887,  and  the 
present  suit  was  commenced  in  1889. 
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Upon  a  review  of  the  entire  record  we  think 
tba  decision  rendered  In  tills  case  was  cor- 
rect, and  the  Judgment  Is  therefore  affirmed. 


aOO  Ala.   2M) 

LEWIS  T.  K0BE3KTS0N  et  aL 

(Supreme  Court  of  Alabama.     Not.  30,  1893.) 

6i.bkibhlibnt^£frect  of  jcdokent — contracts 
— Pabtibs— Btioxhce. 

1.  The  fact  that  one  summoned  as  gar- 
nishee admitted  an  indebtedness  to  the  principal 
defendant,  and  judgment  was  rendered  against 
him,  but  not  paid,  does  not  prevent  plaintiff 
from  suing  another  person  on  the  debt  so  ad- 
mitted by  the  garnishee,  and  afterwards  assign- 
ed by  the  defendant  to  plaintiff,  and  from 
showing  that  such  other  person,  and  not  the 
garnishee,  is  the  real  debtor. 

2.  On  the  question  whether  defendant  or 
one  N.  is  the  real  debtor  for  lumber  sold  to  N., 
and  used  to  build  a  tramway  to  a  quarry,  a  con- 
tract between  defendant  and  a  third  person, 
reciting  that  defendant  owns  the  quarry,  is  ad- 
missible, where  there  is  evidence  that  defendant 
paid  several  bills  contracted  by  N.  to  build 
the  tramway,  paid  N.'s  board  bill  while  It  was 
being  built,  and  knew  the  use  to  which  the 
lumber  was  being  put,  and  that  the  account  for 
the  lumber  was  made  out  against  defendant, 
and  presented  to  him  for  payment 

Appeal  from  drcult  court,  Faj-ette  county; 
S.  H.  Sprott,  Judge. 

Action  by  Mary  F.  Robertson  and  another, 
executors,  against  John  A.  Lewis.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

McGulre  &  OoUier,  t<x  appellant  JohnB. 
Sanford  and  A.  B.  McBachln,  for  appel- 
lees. 

OOLBMAN,  J.  Mary  F.  and  D.  F.  Robert- 
son, executors,  recovered  a  judgment  against 
Legg  &  Son.  H.  M.  Nlcholls,  being  sum- 
moned as  garnishee,  answered  in  writing 
that  he  was  indebted  to  Legg  &  Son  in  the 
sum  of  $148  on  an  account  for  the  purchase 
of  lumber.  Judgment  was  rendered  against 
him  upon  Ills  answer  as  garnishee.  Neither 
of  these  judgments  have  ever  been  paid. 
After  the  rendition  of  these  Judgments, 
Legg  &  Son  transferred  and  assigned  for 
value  to  plaintiffs,  Robertsons,  an  account 
against  John  A.  Lewis,  the  appellant  The 
plaintiffs,  Robertsons,  brought  the  present 
suit  against  Lewis  upon  the  account  trans- 
ferred and  assigned  to  them.  The  defense 
attempted  to  be  set  up  by  the  pleadings  was 
that  the  account  against  Lewis,  upon  which 
the  present  suit  was  instituted,  was  for  the 
Identical  lumber  and  goods  upon  which  the 
Judgment  was  rendered  against  the  gar- 
nishee, Nlcholls.  We  fall  to  perceive  what 
interest  Lewis  had  In  the  garnishment  pro- 
ceedings against  Nlcholls.  Lewis  was  not 
a  party  to  any  of  these  proceedings;  neither 
his  name  nor  his  interest  in  any  respect  was 
brought  to  light  in  the  garnishment  case.  If 
Nlcholls  voluntarily  admitted  Indebtedness, 
as  garnishee,  when  In  fact  he  was  not,  that 
was  his  own  fajilt   He  has  catalnly  paid 


nothing  on  the  Judgment  agidnat  bim.  If 
Lewis  was  the  real  debtor,— owed  the  debt 
to  L^g  &  Son,— he  was  not  relieved  of  his 
liability  by  the  proceedings  against  the  gar- 
nishee, Nlcholls.  Conceding  that  Lewis  was 
the  real  debtor,  NichoUs  has  shown  no  cause 
of  action  against  him.  and  under  the  facts 
In  evidence,  if  he  had  paid  the  judgment,  he 
would  be  without  remedy  against  Lewis. 
Had  plaintiffs  garnished  Lewis  before  the 
transfer  of  tlie  debt  his  answs  admitting  ' 
the  account  and  setting  up  as  a  defense  the 
unpaid  judgment  against  Nlcholls,  would  not 
have  entitled  him  to  a  discharge.  Wlthont 
payment,  the  Judgment  in  garnishment  had 
it  been  against  Lewis  himself,  would  not 
have  protected  bim  in  a  suit  upon  the  orig- 
inal cause  of  action.  Sharpe  v.  Wharton, 
86  Ala.  225,  8  South.  787. 

Whetho:  or  not  Lewis  owed  the  debt  was 
a  disputed  question  of  fact,  the  determina- 
tion of  which  was  properly  left  to  the  Jiuy. 
There  was  evidence  tending  to  show  that 
the  contract  for  the  purchase  of  the  lumber 
from  Legg  &  S<hi  was  made  by  Nlcholls  in 
person.  Plaintiffs'  contention  was  that  tioth 
Lewis  and  NicboUs  were  liable,  and,  if  not, 
then  Nlcholls  was  the  agent  of  Lewis  in  the 
purchase  of  lumber.  Evidence  was  intro- 
duced tending  to  show  that  the  lumber  was 
used  to  build  a  tramway  leading  to  a  rock 
quarry  that  was  being  worked;  that  Lewis 
was  present  and  knew  the  use  to  which  the 
lumber  was  applied;  that  Lewis  liad  paid 
several  bills  contracted  by  NichoUs  to  buUd 
said  tramway,  and  the  board  bill  of  Nlcholls 
accruing  while  it  was  being  built;  that  the 
account  was  made  out  by  Legg  &  Son 
against  Lewis,  and  presented  to  him  for  pay- 
ment before  the  present  suit  There  was  no 
objection  to  this  evidence.  The  plaintiffs 
then  Introduced  in  evidence,  against  the  ob- 
jection of  the  defendant,  a  written  agree- 
ment signed  by  the  said  Lewis  and  one 
Vick.  The  body  of  the  agreement  purports 
tliat  it  was  made  by  "John  A.  Lewis  and  H. 
M.  NichoUs,  parties  of  the  first  part"  and 
"Henry  yick,  party  of  the  second  part"  Only 
Lewis  and  Vick  signed  it  The  agreement 
declares  that  "whereas,  John  A.  Lewis  owns 
a  rock  quarry  near  Sdpsey  station,  on  the 
6a.  Pac.  R.  R.,  and  whereas,  said  John  A. 
Lewis  and  H.  M.  NichoUs,  parties  of  the 
first  part,  are  desirous  of  developing  the 
same,  do  by  these  presents  covenant"  etc. 
In  connection  with  the  other  facts  of  this 
case,  there  was  no  error  in  the  adml.sslon  <tf 
this  agreement  It  threw  light  upon  the 
facts  of  the  case.  It  tended  to  show  that 
Lewis  was  interested  in  the  development  of 
the  rock  quarry,  and  the  uses  to  which  the 
lumber  was  applied,  and,  although  not 
signed  by  NichoUs,  other  liablUtles  incurred 
by  NichoUs  in  the  buUding  of  the  tramway 
were  recognized  and  paid  by  Lewis.  The 
deposition  of  the  witness  O.  C.  Legg,  intro- 
dpced  by  defendant,  though  not  consistent 
with  itself   tluroughout,   in  answer  to  the 
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third  cross  I&tetrogatdry  testifies:  "This  d6bt 
was  bona  fide  transferred  by  our  firm  to 
plaintlfla.  The  amount  due  by  Lewis  was 
(me  hundred  and  ninety^one  8S-100  dollars." 
Under  the  evidence,  the  general  charge  for 
the  defendant  was  properly  refused.  There 
Is  no  error  In  the  reowd.    Affirmed. 


am   Ala.  252) 

TENNESSEE  COAL,  IRON  &  R.  CO.  t. 

HAMILTON. 

(Supreme  Court  of  Alabama.     Not.  28,  1893.) 

RiPABiAM  Rights  —  Pollution  of  Watbr— Con- 

IBIBUTOBY  NeOLIOENCE  —  PlKADINO— ETIDBMOa 
^BOHDBM  OF  PbOO» — DaMAOBS. 

1.  While  an  upper  riparian  owner  may  use 
the  waters  of  a  stream  for  mining  purposes, 
and,  to  a  certain  extent,  impair  its  purity, 
he  may  not  so  pollate  it  as  to  render  It  unfit  for 
the  domestic  use  of  a  lower  riparian  owner, 
or  80  use  it  as  to  fill  up  the  channel,  and  cause 
the  debris  to  be  deposited  on  his  land. 

2.  In  an  action  by  a  lower  riparian  owner 
against  an  upper  riparian  owner  for  pollution  of 
the  water  and  making  deposits  in  the  stream, 
filling  up  its  channel,  causing  debris  to  be  de- 
posited on  the  land,  a  plea  that  plaintiff  was 
guilty  of  negligence  contributing  to  the  injury, 
in  that  she  failed  to  talie  due  precautions  to 
prevent  it,  is  insufficient. 

3.  In  such  action,  defendant  can  show  that 
other  persons  were  making  deposits  in  the 
stream  abore  plaintiffs  property,  defendant 
not  being  liable  for  the  separate  wrong  of  an- 
other. 

4.  In  such  action,  the  defendant  having  de- 
nied all  plaintiff's  allegations,  it  was  error  to 
charge  that  the  burden  of  proof  was  on  defend- 
ant, without  any  precedent  inqnliraa  to  whether 
defendant  had  polluted  the  water. 

5.  The  pollution  of  the  water  having  ceased, 
recovery  shonld  be  had  only  for  the  injury  from 
the  pollution  while  it  lasted,  and  from  the  de- 
posit till  such  time  as  it  would  be  washed 
away. 

Appeal  from  circuit  arart;  Bibb  county; 
W.  D.  Denson,  Judge. 

Action  on  the  case  by  Alice  £[amUton 
against  the  Tennessee  Coal,  Iron  &  Railroad 
Company,  to  recover  damages  suffered  by 
plaintiff,  as  a  riparian  proprietor,  by  reason 
of  the  poUutlon  of  a  stream  of  water,  caused 
by  the  washing  of  Iron  ore  therein  by  de- 
fendant Plaintiff  had  verdict  and  Judgmrat 
tor  $475,  and  defendant  appeals.  Reversed 
and  remanded. 

The  compUint  contained  but  one  count. 
In  said  count  the  plaintiff  claimed  $1,260 
damages,  in  this:  Tliat  she  was,  and  had 
been  for  many  yeans,  lawfnUy  possessed  of 
certain  lands,  (describing  the  same,)  and  that 
through  said  landa  a  certain  creek,  named 
"Oaffee's  Creek,"  ran,  and  that  "the  def aid- 
ant did,  in  to  wit,  the  year  1890,  and  about 
the  month  of  April  in  said  year,  and  against 
the  objection  and  earnest  protest  of  the 
plaintiff,  oonstroct  and  put  into  operation  on 
said  <9«ek,  an  extensive  Iron-ore  washer, 
near  the  town  of  Woodstock,  In  said  county 
and  state,  and  very  near  to  and  above  the 
lands  of  plaintiff,  which  said  Iron-ore  waahw 
the  defendant  has  been  constantly  running 
and  operating  for  a  long  time  hitherto,  to 


wit,  since  about  the  month  of  April,  1890, 
for  the  raising  and  washing  of  iron  ore,  using 
therefor  the  water  of  the  said  creek,  tho'e- 
by  causing  to  be  discharged  into  said  creek, 
from  its  said  washer,  large  gnantitles  of 
red  mud,  filth,  and  other  debris,  in  conse- 
quence of  which  the  water  flowing  in  said 
creek  has  been  constantly  so  poisoned,  cor- 
rupted, and  polluted  that  it  is  wholly  unfit 
for  use  for  the  watering  of  cattle  or  other 
live  stock,  or  for  any  other  domestic  pur- 
poses whatever.  And  plaintiff  says  that.  In 
consequence  of  said  unlawful  and  wrongful 
use  of  sold  water  by  the  defendant  in  the 
raising  and  washing  and  cleaning  its  said 
lion  ore,  the  water  in  said  creek  has  been  so 
poisoned  and  corrupted  as  to  kill  all  the  fish 
In  said  creek,  and  to  cause  the  emission  from 
said  cre^  of  unwholesome  and  noxious  va- 
pors and  odors,  such  as  to  render  the  home 
of  the  plalntlfl  uncomfortable  and  unhealthy, 
and  to  cause  her  family  to  be  sick.  And  the 
plaintiff  says  that  the  mud  and  debris  from 
said  ore  washer  has  been  so  deposited  in  the 
bed  of  said  stream,  and  along  the  banks 
thereof,  as  to  cause  the  said  stream  to  fill 
up,  and  overflow  her  lands,  and  deposit  said 
mud  and  other  debris  thereon,  and  there- 
by Injure  the  crops  grown  on  sold  lands, 
and  diminish  the  value  of  her  home  and 
farm,  and  injure  and  diminish  the  value  of 
her  live  stock,  of  all  sorts,  by  increasing  the 
trouble  and  cost  of  keeping  and  caring  for 
the  same.  And  the  plaintiff  avers  that  be- 
fore the  erection  and  operation  of  said  ore 
wasbw  by  defendant  the  said  stream  was  a 
beauttfol,  clear  stream,  furnishing  excellent, 
pure  water,  which  was  used  by  the  plaintiff 
for  watering  her  live  stodi,  and  for  other  do- 
mestic purposes;  that  said  stream  furnishes 
the  only  constantly  nmnlng  water  on  or 
near  the  plaintiff's  said  farm  and  home,  and 
that  said  stream  la  now.  In  consequence  of 
said  ore  washing  as  aforesaid,  so  polluted, 
fouled,  and  poisoned  that  no  domestic  animal 
of  any  kind  can  be  induced  to  drink  it  And 
plaintiff  says  that  said  use  of  the  water  vt 
said  creek  by  the  defendant  in  the  wetting 
of  dry  sand  and  dirt,  and  in  the  washing  of 
said  Iron  ore,  diminishes  and  reduces  the 
volume  of  water  which  would  otherwise 
run  in  said  creek  one  half,  at  least  Where- 
fore, the  said  plaintiff  says  that  by  the  said 
wrongful  and  unlawful  acts  and  doings  of 
the  defendant  as  aforesaid,  she  has  been  and 
is  greatly  wronged, -injured,  and  prejudiced, 
and  has  thereby,  up  to  tills  time,  sustained 
great  damage." 

The  defendant  demmred  to  this  complaint 
on  the  grounds  that  there  is  no  allegation 
therein  that  the  defendant  was  gull^  of 
any  negligence  in  washing  its  ore,  or  that 
It  caused  any  mmecessary  amount  of  pol- 
lutloa  to  flow  through  said  creek;  that  It 
failed  to  aver  any  facts  which  showed  that 
the  defendifnt  did  not  have  the  right  to 
maintain  and  (^erate  a  washer  in  the  care- 
ful manner,  that  caused  no  unneceasaiy  dam- 
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age  to  the  plalntlfl  or  any  other  lower  ri- 
parian proprietor,  and  that  the  facts  set  out 
in  the  complaint  do  not  show  that  the  defend- 
ant was  making  an  unreasonable  use  of  the 
wat»  of  tibe   cre^;    that  they   failed    to 
show  that  the  defendant  could  have  availed 
itsdf  of  the  natural  use  of  its  land,  for  min- 
ing the  ore  on  it,  without  washing  its  ores  on 
the  land,  and  using  the  water  of  the  creek 
therefor.    These  demurrers  to  the  complaint 
were    overruled,    and    the    defendant    then 
pleaded   several   pleas.    By   the   first   three 
pleas  the  d^endant  pleaded  the  general  is- 
sue, and  doiied  the  allegations  of  the  com- 
plaint   By   the  fourth   plea  the  defendant 
set  up  as  a  defense  that  it  was  engaged  in 
mining  iron  ore,  and  converting  it  into  pig 
iron,  on  a  large  scale,  and  that  it  was  the 
owner  of  the  lands  upon  which  the  washer 
in  question  was  erected,  and  that  said  Caf- 
fee's  creek  ran  through  the  lands  so  owned 
by  it;  that,  in  washing  and  converting  said 
iron  ore  into  pig  iron,  there  was  an  absolute 
necessity  to  wash  the  ore  in  the  manner  in 
which  the  defendant  was  doing  at  the  time 
of  the  alleged  contract;  that  the  defendant, 
in  washing  said  ore,  used  due  care  not  to 
injure  the  land  of  the  plaintiff,  or  to  pollute 
the  water  of  said  creek,  and  this  was  abso- 
lutely necessary  In  order  to  wash  said  ore; 
that  there  was  no  other  water  available  for 
washing  said   ore,  except  with  the  water 
through  the  creek,  and  that  the  ore  on  the 
land  of  the  defendant  would  be  useless  un- 
less the  defendant  would  be  permitted  to 
wash  the  same  in  substantially  the  way  In 
which  it  was  doing  it  at  the  time  of  the  al- 
leged agreement;   that  the  defendant  could 
not,  with  a  reasonable  expenditure,  prevent 
the   de^>osits   from    being   carried    through 
plaintiff's  lands;  and  that  the  watos  of  said 
creek  were  not  polluted  by  the  washing  of 
said  ore  to  any  greater  extent  than  was 
necessary  in  wd^  to  pr^mre  the  ore,  in 
converting  It  into  pig  iron.   The  fifth  plea 
was  in  the  following  language:    'T>efendant, 
for  farther  answer  to  the  complaint,  says 
that  the  plaintiff  herself  was  gnil^  of  neg- 
ligence   which    proximately    contributed    to 
her  alleged  Injury,  in  this:    that  she  failed 
to  take  due  precautions  to  prevent  the  al- 
leged grievances   complained  of  by  her  in 
ber  complaint"   Plaintiff  demurred  to  the 
fourth    plea,    setting   out   various   grotmds 
therefor,  which  demurrors  were  overruled. 
To  the  fifth  plea  of  the  defendant,  the  plain- 
tiff demurred  on  the  following  grounds:    (1) 
That  the  said  plea  is  too  indefinite  and  un- 
certain in  its  averments;  (2)  that  it  states  no 
facts   which   constitute   contributory   negli- 
gence on  the  part  of  the  plaintiff;   and  (3) 
that  it  states  a  mere  legal  conclusion,  with- 
out  any   facts   to  support   the  conclusion. 
These  demurrers  were  sustained.    Issue  was 
Joined  on  the  remaining  pleas. 

It  was  sbpwn  by  the  evidence  that  the 
land  of  the  plaintiff  lay  adjacent  to  the 
creek,  and  that  about  30  or  40  acres  were 


affected  by  the  overflow  of  the  creek  in 
high  water,  and  that  the  water,  after  it  came 
out  of  the  washer,  was  muddy,  and  was 
thick  with  the  mud  washed  from  the  ore, 
and  was  thus  rendered  unfit  for  domestic 
uses,  such  as  washing,  cooking,  and  for 
watering  stock.  The  sediment  which  flowed 
down  the  creek  with  the  water  from  the 
washer  was  deposited  along  the  banks  of 
the  creek,  and  filled  up  the  bed  of  it  to 
about  one-half  of  the  creek,  and  this  sedi- 
ment caused  the  creek  to  overflow  more 
than  it  had  previously  done.  Th,ere  was  also 
testimony  tending  to  show  that  there  was  a 
deposit  of  the  sediment  on  the  land  adjacent 
to  the  creek,  in  some  places.  The  testimony 
also  tended  to  show  that  fish  had  been  driven 
from  the  creek  by  reason  of  its  pollution. 
The  creek,  at  the  point  where  it  ran  through 
plaintiff's  lands,  was  from  two  to  three  feet 
deep,  and  from  four  to  six  feet  wide.  The 
plaintiff  also  claimed  damages  by  reason 
of  having  been  compelled  to  water  her  stock 
during  the  time  the  washer  was  running 
at  another  place  than  in  the  creek,  as  was 
her  custom.  There  was  a  great  deal  of 
testimony  introduced  on  behalf  of  the  plain- 
tiff and  tb.e  defendant  to  show  how  much 
the  plaintiff  had  been  damaged  by  the  pol- 
lution of  the  stream,  but,  in  view  of  the 
opinion  of  the  court,  It  is  not  deemed  neces- 
sary to  set  this  testimony  out  in  detalL 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  in  its  oral  charge,  instructed  the 
Jury,  among  other  things,  as  follows:  "That 
the  burden  of  proof  was  on  the  defendant 
to  show  that  it  made  a  reasonable  use  of  the 
water  of  Caflee's  creek  during  tl^ie  time  it 
operated  its  ore  washer,  and  that  it  exer- 
cised due  care,— such  care  as  a  reasonably 
prudent  man  would  exercise  in  and  about 
his  own  affairs,— and  was  guilty  of  no  negli- 
gence in  washing  its  ore,  and  that  It  con- 
structed its  washer  properly,  and  used  proper 
precautions  to  prevent  unnecessary  injury 
to  plaintiff's  land."  The  defendant  excepted 
to  this  portion  of  the  oral  charge,  and  also 
excepted  to  the  following  portion  of  said 
charge:  "The  defendant  In  order  to  make 
out  th,e  defense  set  up  by  it  under  its  special 
plea,  must  show  that  it  made  a  reasonable 
use  of  the  water  of  Caffee's  creek,  in  the 
washing  of  its  ore,  during  the  time  its  wash- 
er was  operated."  At  the  request  of  the 
plaintiff  the  court  gave  the  following  writ- 
ten charge  to  the  Jury:  "The  burden  of 
proof  is  on  the  defendant  to  show  that  its 
use  of  the  creek  was  reasonable,  and  th,e 
reasonableness  of  its  use  must  determine 
the  defendant's  rights,  which  must,  in  a 
great  degree,  depend  upon  the  extent  of  the 
detriment  of  the  riparian  proprietors  below." 
The  defendant  duly  excepted  to  the  giving 
of  this  charge,  and  also  separately  excepted 
to  the  court's  refusal  to  give  each'  of  the 
written  charges  requested  by  It  In  these 
several  charges  tb.e  defendant  sought  to  have 
the  court  instruct  the  Jury  that  the  plalntiflC 
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could  not  recover  unless  tbe  Injuty  com- 
plained of  was  permanent  and  also  declared 
that  the  criterion  of  damages  was  the  detri- 
ment done  to  the  rental  or  market  value  of 
the  plaintUTs  property,  and  also  asked  the 
court  to  Instruct  the  Jury,  In  different  ways, 
that  the  plaintiff  could  not  recover  If  the  de- 
fendant had  not  been  careless  and  negligent 
In  the  operation  of  its  washer,  and  the  pollu- 
tion of  the  stream  had  only  been  such  as 
was  necessary  in  the  careful  use  of  the 
washer.  The  jury  returned  a  verdict  for 
f475,  and  Judgment  was  rendered  for  that 
amount,  whereupon  the  defendant  moved  the 
court  to  set  aside  said  judgment  and  grant 
a  new  trial,  assigning  the  following  grounds 
tberefw:  ci)  That  the  verdict  was  contrary 
to  the  law;  (2)  that  the  verdict  was  contrary 
to  the  evidence;  (3)  that  tbe  damages  as- 
sessed were  excessive.  The  court  overruled 
each  ground  of  this  motion,  and  the  de- 
fendant separately  excepted. 

B.  H.  Pearson,  for  appellant   Logan,  Har- 
grove) &  Vande  Graaff,  for  appellee. 

STONE,  C.  J.  The  contesting  parties  In 
this  case  severally  owned  tracts  of  land  in 
Bibb  county  that  were  contiguous'  to  each 
other.  A  stream  of  water  known  as  "Caflee's 
Creek"  runs  through  the  two  tracts;  the 
Goal,  Iron  &  Bailroad  Company  being  the 
upper,  and  Mrs.  Hamilton  the  lower,  riparian 
proprietor.  The  Coal,  Iron  &  Railroad  Com- 
pany was  engaged  In  mining  iron  ore  from 
its  lands,  and  had  erected  and  was  operating 
a  washer  for  washing  the  ore  mined  by  It 
This  washer  was  situated  near  Caffee's  creek; 
was  supplied  with  water  from  it;  and  the 
water  so  used,  after  being  somewhat  de- 
tained for  settling  purposes,  was  permitted 
to  flow  back  into  the  stream  below  the 
washer,  but  before  it  reached  Idrs.  Hamil- 
ton's land.  Mrs.  ECamUton  was  engaged  in 
agriculture,  owned  stock,  and  complains  that 
she  had  on  her  lands  no  water,  save  Caffee's 
creek,  that  was  convenient  and  suitable  for 
watering  her  stock,  without  incurring  serious 
additional  expense.  This  action  was  brought 
by  her,  and  she  avers  that  by  the  use  of  the 
water  in  the  washer  of  the  Coal,  Iron  &  Bail- 
road  Company,  it  became  and  was  polluted 
to  such  extent  that  stock  would  not  drink 
it,  and,  further,  that  It  left  a  deposit 
in  the  bed  of  the  stream  and  on  the  land 
that  injuriously  affected  her.  Whether  the 
defendant  corporation,  in  the  process  of 
washing  Its  ore,  polluted  the  stream  to  such 
extent  as  to  give  to  Mrs.  Hamilton  a  right 
of  action,  was  tbe  main  question  in  this  case. 
There  was  testimony  that  by  the  operation 
of  the  washer  the  water  was  made  so  foul 
.  that  stock  would  not  drink  it;  that  the  de- 
posit tended  to  fill  up  the  bed  of  tbe  stream, 
and  to  cause  an  increase  of  overflow  in 
freshets;  and  that  It  made  the  bed  of  the 
stream  miry,  so  that  cattle  would  not  enter 
the  stream.  There  was  conflict  of  testimony 
on  these  questions.    On  the  other  h.and,  there 


was  testimony  for  the  corporation  that  the 
ore  they  were  mining  was  valueless  without 
washing;  that  this  creek  was  the  only  avail- 
able water  supply  for  that  purpose;  and 
that  there  was  no  outlet  for  the  water  after 
it  left  the  washM',  but  to  let  it  flow  back  into 
tl^e  creek.  Their  testimony  tended  further 
to  show  that  they  resorted  to  the  customary 
and  tiest  means  of  purifying  the  water  be- 
fore permitting  it  to  flow  back  Into  the 
creek. 

Th»  QiA  maxim,  "Aqua  currit  et  debet 
currere  ut  solebat,"  Is  familar  to  all.  It 
means,  In  practical  application,  that  water 
Is  the  cranmon  and  equal  property  of  every 
one  through  whose  domain  it  flows,  and 
that  the  right  of  each  to  Its  use  and  con- 
sumption while  passing  over  his  possessions 
is  the  same.  He  must  so  use  it  as  not  to  de- 
stroy or  unreasonably  Impair  the  equal  rights 
others.  "Sic  ntere  tno  ut  allenum  non 
laedas"  Is  the  law's  mandate.  In  such  con- 
dlttons.    Stein  v.  Burden,  29  Ala.  127. 

In  these  modem  times,  there  has  been  some 
slight  relaxation  of  the  rules  regulating  the 
use  of  water  and  of  water  courses.  Speaking 
on  this  subject  we,  In  Ulbrloht  v.  Water  Co., 
86  Ala.  687,  6  South.  78,  said:  "The  general 
rule  Is  often  stated  to  be  that  every  riparian 
proprietor  has  an  equal  right  to  have  the 
stream  flow  through  his  lands  In  Its  natural 
state,  without  material  diminution  In  quan- 
tity or  alteration  in  quality.  But  this  rule 
is  qualified  by  the  limitation,  now  well  rec- 
ognized, that  each  of  sucdi  proprietors  Is 
entitled  to  a  reasonable  use  of  the  water 
for  domestic,  agricultural,  and  manufactur- 
ing purposes,  or,  to  state  the  rule  in  the  words 
of  Shaw,  0.  X,  In  Gary  y.  Daniels,  8  Mete. 
(Mass.)  477,  'each  proprietor  Is  entitled  to 
such  use  of  the  stream,  so  far  as  It  is  rea- 
sonable, conformable  to  the  usages  and 
wants  of  the  community,  and  having  regard 
to  the  progress  and  Improvement  In  hydrau- 
lic works,  and  not  Inconsistent  with  a  like 
reasonable  use  by  the  other  proprietors  of 
land  on  tbe  same  stream  above  and  below.' " 
In  a  headnote  to  that  case,  stating  its  pith, 
tbe  true  principle  was  condensed  Into  the 
following  aphorism:  "Every  riparian  pro- 
prietor has  an  equal  right  to  have  the  stream 
flow  through  his  lands  in  Its  natiual  state, 
without  material  diminution  in  quantity  or 
alteration  In  quality,  but  with  the  limitation, 
now  well  recognized,  that  each  is  entitled  to 
the  reasonable  use  of  the  water  for  domestic, 
agricultural,  or  manufacturing  purposes."  In 
Lewis  v.  Stein.  16  Ala.  214,  it  was  decided 
that  "one  invested  by  grant  ftom  the  govern- 
ment with  title  to  land,  through  which  a 
water  course  runs,  acquires  thereby  no  greater 
right  to  the  use  of  the  water  than  others, 
over  whose  premises  the  same  stream  passes, 
and  cannot  so  use  it  as  to  corrupt  or  impair 
Its  quality,  to  th^  prejudice  or  injury." 
In  Merrifield  v.  Lombard,  13  Allen,  16,  Is  this 
language:  "Any  diversion  or  obstruction  of 
the  water,  which  substantially  diminishes  tbe 
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.Toltune  at  the  stream,  so  that  It  does  not 
flow  ut  currere  solebat,  or  which  defiles  and 
corrupts  It  to  such  a  degree  as  essentially  to 
impair  its  purity,  and  prevent  the  use  of 
It  for  any  of  the  reasonable  and  proper  pur- 
poses to  which  running  water  is  usually  ap- 
plied, such  as  irrigation,  the  propulsion  of 
machinery,  or  consumption  for  domestic  use, 
is  an  infringement  of  the  rig^t  of  odier  own- 
ers of  land  through  which  a  water  cotirse 
runs,  and  creates  a  nuisance,  for  which  those 
thereby  injured  are  entitled  to  a  remedy." 
So,  In  Printing  Oo.  v.  City  of  Boston,  122 
Mass.  683,  it  was  said:  "A  riparian  owner 
has  no  right,  in  tbe  absence  of  express  grant 
or  prescription,  to  pollute  the  waters  of  a 
stream,  and  make  it  unfit  for  drinking  pur- 
poses." See,  also,  McOenness  v.  Adriatic 
Mills,  116  Mass.  177.  In  Holsman  v.  Bleach- 
ing Co.,  14  N.  J.  Eq.  335,  the  principle  Is  thus 
stated:  "Every  owner  of  land  through  which 
a  stream  of  water  flows  is  entitled  to  the 
use  and  enjoyment  of  the  water,  and  to  have 
the  same  flow  In  its  natural  and  accustomed 
course,  without  obstruction,  diversion,  or 
corrupflon.  The  right  extends  to  the  quality 
as  well  as  to  the  quantity  of  the  water."  In 
Hodgklnson  v.  Bnnor,  4  Best  &  S.  229,  one 
occupying  an  elevation  had  erected  works 
for  the  purpose  of  extracting  lead  from  the 
soli.  From  the  operation  of  these  works, 
polluted  water  was  discharged  Into  certain 
rents  In  the  rocks  of  the  hUls,  which  had  an 
underground  passage  for  water,  communicar 
ting  with  an  outlet  at  which  the  water  es- 
caped in  an  open  stream  at  their  foot 
From  these  works  polluted  water  flowed, 
and  reached  the  lands  of  plaintiff,  whereby 
the  water  was  foiiled.  It  was  held  that  an 
action  for  fouling  the  stream  was  mslntaln- 
able.  See,  also,  Lincoln  v.  Manufacturing 
Co.,  9  AUen.  181;  Qty  of  Orlando  v.  Pragg, 
(Fla.)  12  South.  368.  In  Gould  on  Waters,  it 
Is  declared  that  actions  may  be  maintained 
for  the  following  causes:  "The  wmHng  upon 
one's  own  land  of  dirt  and  foul  water,  or 
substances  which  reach  the  stream  by  per- 
colation, •  •  •  the  letting  off  of  water 
made  noxious  by  precipitation  of  minerals, 
•  •  •  or  rendering  the  water  unfit  for 
domestic,  culinary,  or  mining  purposes,  or 
for  cattle  to  drink  of,  or  fish  to  live  In,  or 
for  manufactorlng  purposes."  See,  also.  Iron 
Ck).  y.  Bye,  87  Ala.  468,  6  South.  192:  Ang. 
Water  Courses^  {  136;  Add.  Torts,  {  218;  Car- 
hart  V.  light  Co.,  22  Barb.  297.  It  Is  proper, 
perhaps,  to  state  a  slight  modlflcatlon  of  the 
severeat  Interpretation  of  the  language  cop- 
led  above.  The  same  author.  In  section  220, 
says:  "The  natural  rl^t  of  one  proprietor 
to  have  the  streaiu  descend  to  him  in  Its 
pure  state  must  yield.  In  a  reasonable  de- 
gree, to  the  equal  right  of  the  upper  pro- 
prietors, whose  fertilization,  cultivation,  or 
occupation  of  their  own  lands,  and  whose 
use  of  the  stream  for  mill  and  manufacturing 
purposes,  for  Irrigation  and  domestic  pur- 
poses! will  tend  to  make  the  water  more  or 


less  impure,  especially  when  the  population 
becomes  dense.  So  it  Is  of  public  importance 
that  the  proprietors  of  useful  manufactories 
should  be  held  responsible  only  for  appre- 
ciable injury  caused  by  their  works,  and  not 
for  dlght  inconveniences  or  occcaslonal  an- 
noyances, or  even  some  degree  of  interfer- 
ence with  Irrigation  or  agriculture."  We  ap- 
prove the  following  principle  extracted  from 
Sanderson  v.  Coal  Co..  86  Pa.  St  401:  "The 
exigencies  of  the  great  Industrial  interests 
must  be  kept  standing  In  view.  The  proper- 
ty of  large  and  useful  interests  should  not 
be  hampwed  or  hindered  for  frivolous  or 
trifling  causes.  For  slight  inconveniences  or 
occasional  annoyances,  they  ought  not  to  be 
held  responsible,  and,  in  dealing  with  sucb 
complaints,  juries  should  be  held  with  a 
steady  hand." 

It  is  certainly  true  that  owing  to  the  wanti^ 
If  not  the  necessities,  of  the  prearait  age,— of 
agriculture,  of  manufactures,  of  commerce, 
of  invention,  and  of  the  arts  and  sciences, — 
some  changes  must  be  tolerated  in  the  chan- 
nels In  whldi  water  naturally  flows,  and  in 
its  adaptation  to  beneficial  uses.  Reasonable 
diminution  of  its  quantity,  in  granting  and 
meeting  customary  wants,  has  always  been 
permitted.  So,  Its  temporary  detention  for 
manufacturing  purposes,  followed  by  its  re- 
lease in  Increased  volume,  is  a  necessary  con- 
sequence of  its  utiilzation  as  a  propelling 
force.  Nor  must  we  shut  our  eyes  to  the 
tendency  —  the  Inevitable  tendency  —  of  these 
and  other  uses,  In  which  water  is  an  indis- 
pensable element,  to  detract  somewhat  from 
its  normal  purity.  These  modifications  of  in- 
dividual right  must  be  submitted  to,  in  or- 
der that  the  greater  good  of  the  public  be 
conserved  and  promoted.  But  there  Is  a  limit 
to  this  du^  to  yield,  to  this  claim  and  right 
to  expect  and  demand.  The  water  course 
must  not  be  diverted  from  Its  channel,  (« 
so  diminished  in  volume,  or  so  corrupted  and 
polluted  08  practically  to  destroy  or  greatly 
to  impair  Its  value  to  the  lower  riparian 
propriety.  "Sic  utere  tuo,"  In  such  condi- 
tions, Is  enjoined  alike  by  social  obligation 
and  by  law.  It  is  difficult  If  not  impossible, 
to  declare  a  rule  in  language  so  clear  and 
precise  as  that  It  can  be  applied  with  cer- 
tainty to  every  case  that  may  arise.  See 
Mills  Co.  T.  Smith,  (Mlas.)  11  South.  26. 

A  great  many  questions  were  reserved  dur- 
ing the  Introduction  of  the  testimony  on  the 
trial  of  this  case.  So  exceptions  were  re- 
served to  charges  given  and  refused.  Very 
many  of  these  rulings  are  free  from  error. 
We  will  refor  specially  to  only  a  few  of  the 
exceptions. 

There  was  certainly  no  error  in  the  rul- 
ings on  demmrer,  of  which  appellai&t  can. 
complain.  Und^  the  principles  we  have  de- 
clared above,  the  complaint  sets  forth  a  good 
cause  of  action,  and  the  fifth  plea  is  insuffi- 
cient in  its  averments.  The  circuit  court  did 
not  err  In  sustaining  the  demurrer  to  the  fifth 
plea. 
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Witness  Ray'  was  a^ed  by  defendant  U 
there  were  any  other  ore  washers  up  there. 
The  obvlona  meaning  and  purpose  of  this  In- 
quliy  were  to  prove  that  some  other  ore 
washer  on  the  stream  above  plaintifTs  land 
had  contributed  to  the  pollution  of  the 
stream.  The  court,  on  plaintltTs  motion,  re- 
fused to  let  this  question  be  answered,  and 
the  defendant  excepted.  In  this  the  drcutt 
court  «rred.  If  another,  not  acting  conjoint- 
ly with  defendant  in  doing  the  act  which 
produced  the  alleged  adulteration  of  the  wa- 
ter, contributed  materially  to  the  result  and 
the  injury  charged,  it  is  not  consistent  with 
law  or  Justice  that  the  defendant  should  be 
required  to  answer  in  damages  for  that  port 
of  the  injury  it  did  not  inflict  A  different 
mle  would  probably  inreTail  if  the  tort 
charged  was  the  Joint  act  <xt  two  or  more;, 
for  torts  are  Joint  and  several,  when  perpe- 
trated by  one  act,  or  with  one  instrumentali- 
ty. a%e  question  asked  Indicates  that  if 
there  was  another  contributing  cause  of  the 
alleged  pollution  of  the  water,  it  was  inde- 
pendent of  and  separate  from  the  ore  washer 
erected  and  owned  by  the  defendant-  It  is 
sufficient  for  each  ofCender,  if  acting  sep- 
arately, to  be  mulcted  for  its  own  wrong. 

In  the  general  charge,  and  in  the  written 
charge  given  at  the  request  of  plaintiff,  the 
court  instructed  the  Jury  that  the  burden 
of  proof  was  on  the  defendant  the  Tennes- 
see Coal,  Iron  &  Railroad  Company,  to  show 
that  its  use  of  the  creek  was  reasonable. 
The  defendant,  in  some  of  Its  pleas,  had  de- 
nied all  the  allegations  of  the  complaint 
This  cast  on  plaintiff  the  burden  of  proving 
substantially  all  the  averments  of  her  com- 
plaint If  these  charges  had  been  preceded 
by  an  appropriate  Inquiry,  such  as,  "if  the 
Jury  found  from  the  evidence  that  the  de- 
fendant's washer  pc^uted  the  water  of  the 
stream  which  flowed  on  plaintiCs  land,"  or 
other  inquiry  of  damage  which  the  testimony 
of  plaintUTs  witnesses  tends  to  show  she 
suffered,  then  these  charges  would  be  free 
from  error.  The  charges  contain  no  such  ex- 
pression, but  simply  assert  the  naked  propo- 
sition that  the  burden  of  proof  was  on  the 
defendant.  In  certaia  conceivable  conditions, 
these  charges  would  be  harmless;  but,  given 
as  they  were,  they  cannot  be  vindicated  as 
general  propositions  of  law.  In  the  absence 
of  proof,  the  law  imputes  blame  to  no  one, 
but  requires  of  him  who  makes  the  charge 
to  establish  it  by  testimony.  But  we  must 
not  be  misunderstood.  There  are  categories 
a  person  may  be  placed  in,  in  which  the  law 
or  public  policy  throws  the  burden  of  excul- 
pation on  the  defendant,  and  sometimes  the 
state  of  the  pleadings  has  that  effect  But 
this  case  does  not  appear  to  be  brought 
within  either  of  those  exceptional  mles.  The 
drcalt  court  erred  in  giving  each  of  these 
charges. 

Host  of  the  charges  asked  by  defendant  are 
incompatible  with  the  principles  we  have  de- 
clared as  governing  this  case,  and  need  not 


be  noticed  in  detail  Not  one  of  them,  la 
its  entirety,  is  a  correct  exposition  of  the 
law,  as  applicable  to  the  facts  of  this  case. 
Market  value  and  rental  value,  whether  in- 
creased or  diminished,  are  not  the  sole  cri- 
teria of  damage  done  to  an  actual  occupant 
of  landed  interests.  It  may  not  be  desirable 
to  sell  or  let  to  rent.  Profit  and  comfort 
of  occupation  may  be  taken  into  the  account 
The  law  confers  no  authority  even  to  enhance 
the  market  or  rental  value  of  another's  free- 
hold by  unauthorised  interference  with  hia 
possession.  Whether  such  unsanctioned  In- 
terfarence  enhances  or  diminishes  value  are 
inquiries  which  may  enter  into  the  computa- 
tion of  damages,  but  they  are  no  test  of  the 
right  to  maintain  an  action  for  the  tort  com- 
mitted. 

Considering  the  testimony  In  this  case,  we 
think  the  verdict  of  the  Jury  was  excessive. 
We  cannot  perceive  that  permanent  injury 
to  the  land  has  resulted,  or  will  result  from 
what  has  taken  place  in  running  the  ore 
washer.  The  testimony  is  that  its  use  has 
been  discontinued,  and  that  the  deposit  it 
had  caused  is  washing  out  Unless  it  should 
be  again  put  in  operation,  the  probability 
is  almost  a  certain^  that  the  debris  will  be 
entirely  removed.  Ttiis  reduces  plaintifTs 
right  of  recovery,  substantially,  to  the 
amount  of  injury  she  suffered  while  the  ore 
washer  was  being  operated.  Should  it  again 
be  put  in  operation,  and  should  Its  effect  be 
unauthorized  tmder  the  principles  we  liave 
declared,  she  wiU  be  clothed  with  another 
right  of  action  for  the  redress  of  the  wrong. 
The  pollution  of  the  water  having  ceased, 
by  a  discontinuance  of  the  use  of  the  wash- 
er, it  would  seem  the  measure  of  her  recov- 
ery should  be  gauged  by  the  injury  she  suf- 
fered In  the  actual  pollution  of  the  water 
while  it  lasted,  and  in  the  boggy  deposit  in 
the  creek,  until  its  injurious  effects  were^ 
or  shall  become,  relieved  by  the  washing  of 
the  creek.    Seversed  and  remanded. 
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(Supreme  Court  of  Alabama.     Nov.  29,  1893.) 
Vehdob  and  PintcHASBR — Contract  fob  Title 

HiSRKPRESENTATIONB. 

1.  A  vendor  who  has  agreed  in  writing  to 
make  title  in  30  days  may  show  that  the  same 
day  the  vendee  orally  agreed  to  accept  his  bond 
for  title  instead. 

2.  The  evidence  confiicted  as  to  whether 
D.,  a  real-estate  broker,  represented  the  vendor 
or  the  vendee,  and  whether  he  was  empowered 
to  exchange  the  papers.  There  was  evidenoe 
that  D.  accepted  a  bond  for  title  wiUiin  the 
time  agreed  for  malting  title,  and  notified  the 
vendee,  who  made  no  objection  to  the  I)ond 
within  that  time,  but  later  wrote  to  the  ven- 
dor that  he  could  not  perform  the  contract  as 
not  having  the  money.  Held,  that  if  D.  was 
the  vendee's  agent,  and  empowered  to  receive 
the  papers,  the  vendee's  conduct  was  a  waiver 
of  the  contract  for  title. 

3.  On  the  issue  of  false  representations  by 
the  broker  to  the  vendee,  a  charge  that  the 
Jury  is  confined  to  those  alleged  by  the  vendee^ 
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and.  If  anr  others  were  made,  the  vendee  can- 
not defend  on  their  account,  howeTer  material 
and  false  they  might  be,  is  abstract,  but  harm- 
less. 

4.  A  broker's  representations  to  the  vendee 
that  certain  improvements  on  neighboring  lots 
are  contemplated,  and  that  these  lots  will  be 
much  enhanced  in  value  thereby,  are  expres- 
sions of  opinion,  and,  unless  known  to  the 
broker  to  be  false,  are  no  defense  to  a  suit  for 
the  ^ce. 

o.  Where  the  evidence  conflicts  as  to  wheth- 
er defendant  orally  agreed  to  accept  a  bond 
for  title  in  lieu  of  the  titles  stipulated  in  writ- 
ing, but  there  is  evidence  that  defendant  waived 
the .  requirement  and  accepted  the  bond,  it  is 
proper  to  refuse  to  charge  that,  if  there  were 
no  such  oral  agreement,  the  jury  must  find  for 
defendant  and  that  plaintiff  has  the  burden  to 
prove  su<m  agreement 

6.  Where  the  false  representations,  if  an^, 
were  made  by  the  broker,  as  to  whom  there  is 
evidence  that  he  was  defendant's  purchasing 
agent,  a  charge  based  on  the  hj^othesis  that 
plaintiff  made  them  is  properly  refused. 

Appeal  from  drcnit  court.  Walker  county; 
James  B.  Head,  Jndge. 

Action  by  John  F.  Cook  against  John  B. 
Cotike  for  the  agreed  price  of  land.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

During  the  trial  of  the  cause  the  plaintiff 
offered  evidence  tending  to  show  that  after 
the  maldng  of  said  contract,  which  was  the 
basis  of  the  present  suit,  and  on  the  same 
day,  the  said  written  contract  was  modified 
by  oral  agreement,  in  which  It  was  agreed 
that  the  defendant  should  accept  a  bond  for 
title  in  lieu  of  the  title  expressed  in  the 
written  contract  within  30  days;  and  that, 
In  obedience  to  this  latter  agreement,  the 
plaintiff  prepared  the  said  bond,  and  dellT- 
«red  It  to  D.  R.  Dunlap.  The  defendant 
objected  to  this  testimony  of  the  oral  agree- 
ment on  the  grounds  that  It  was  illegal,  ir- 
relevant. Inadmissible,  and  that  It  tended 
to  vary  or  alter  the  terms  of  the  written 
contract  sued  on  in  this  action.  The  court 
overruled  this  objection,  and  the  d^endant 
duly  excepted.  The  plaintiff  afterwards  In- 
troduced the  bond  which  was  so  delivered 
by  the  plaintiff  to  the  said  Dunlap,  and  the 
defendant  objected  to  the  introduction  of  the 
said  bond  upon  the  same  grounds  as  above 
stated,  and  duly  excepted  to  the  court's  over- 
ruling his  objection.  All  the  other  facts  are 
sufficiently  stated  in  the  opinion. 

Among  other  things,  la  his  oral  charge, 
the  court  Instructed  the  Jury  as  follows: 
(1)  "If  D.  R.  Dunlap  was  defendant's  agent 
to  receive  from  plaintiff  for  defendant  the 
tities  stipulated  in  the  written  agreement  of 
the  parties  to  be  made  by  plaintiff  to  de- 
fendant, and  If,  as  such  agent,  on  the  3d 
day  of  October,  1890,  said  Dunlap  accepted 
from  plaintiff  a  bond  for  tities  to  the  lots 
as  and  for  a  compliance  with  the  contract  on 
plaintiff's  part  to  make  tities;  and  if  said 
Dunlap,  before  tbe  expiration  of  the  thirty 
days  mentioned  In  the  written  agreement, 
notified  defendant  that  he  had  received  from 
plaintiff  such  bond  for  tities;  and  if  defend- 
ant, receiving  such  notice  before  the  thirty 


days  were  out,  made  no  objection  within 
said  thirty  days  to  the  acc^tance  of  said 
bond  for  tities  by  said  Dunli^),  but  waited 
until  November  3,  1890,  and  then  refused 
to  comply  with  the  agreement  on  the  ground 
that  he  was  not  able  to  pay  the  purchase 
money,— then  the  defendant  must  be  held  to 
have  waived  the  making  of  a  deed  by  plain- 
tiff to  defendant  within  said  thirty  days; 
and  the  making  and  delivery  of  tbe  bond  for 
tities  must  be  held  a  compliance  <m  plain- 
tiff's part  with  his  obligation  to  make  to 
defendant  tities  to  said  lots  within  thirty 
days."  (2)  "In  reference  to  false  repre- 
sentations alleged  to  have  been  made  by  said 
D.  R.  Dunlap  to  defendant,  the  Jury  are  con- 
fined  to  sncb  reiH'esentations  as  are  alleged 
In  defendant's  pleas,  and,  if  any  other  rep- 
resentations were  made  by  Dimlap  to  de- 
fendant other  than  those  alleged  in  the  pleas, 
the  defendant  cannot  defend  on  account  of 
them,  howsoever  false  and  material  th^ 
may  have  been."  (3)  "The  representation 
alleged  In  the  plea  as  having  been  made  by 
said  Dunlap  that  the  Georgia  Pacific  Rail- 
way Company  and  another  railroad  com- 
pany or  railroad  companies  were  going  to  or 
would  very  soon  build  a  union  depot  on 
said  block  No.  200,  was.  If  made,  in  Its 
nature  an  expression  of  opinion  or  belief  on 
the  part  of  said  Dunlap,  and  cannot  be  made 
a  ground  of  defense  in  this  case,  unless  It 
was  knowingly  false.  It  Dunlap  made  such 
representation  honestiy  believing  what  he 
said  to  be  true,  then  defendant  cannot  de- 
fend on  account  of  that  representation."  (4) 
"The  representation  alleged  In  the  plea  as 
having  been  made  by  said  Dunlap,  that  the 
value  of  the  lots  would  be  greatiy  enhanced 
by  the  building  of  said  union  depot  on  said 
block  No.  209,  was,  if  made,  in  Its  nature  an 
expression  of  opinion  or  belief  on  the  part 
of  the  said  Dunlap,  and  cannot  be  made  a 
ground  of  defense  in  this  case,  unless  it  was 
knowingly  false.  If  Dtmlap  made  such  rep- 
resentation honestly  believing  what  he  said 
to  be  true,  then  -defendant  cannot  defend  on 
account  of  that  representation."  Tbe  de- 
fendant separately  excepted  to  each  of  the 
above  portions  of  the  court's  oral  charge, 
and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges 
requested  by  him:  (8)  "If  the  Jury  believe 
from  the  evldmce  that  there  was  no  v«-bal 
or  oral  agreement  by  and  between  the  par- 
ties to  this  suit  subsequent  to  or  after  the 
making  of  the  written  contract  or  agree- 
ment sued  on  in  this  action  that  defoidant 
would  accept  a  bond  for  tiUe,  in  lieu  of  or 
instead  of  a  deed  or  conveyance,  then  the 
Jury  must  find  for  the  defendant"  (4)  "The 
court  charges  the  Jury  that  the  burden  of 
proof  1b  upon  the  plaintiff  to  show  that  a 
subsequent  verbal  modification  of  the  con- 
tract sued  upon  was  entered  Into  by  the  par- 
ties to  this  suit,  whereby  It  was  agreed  that 
the  defendant  should  accept  a  bond  for  Utie 
In  lieu  of  a  deed  to  tbe  property  described 
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in  said  contract"  dSi  "If  the  jury  believe 
from  the  evidence  that  said  defendant  was 
fraudulently  induced  by  the  plaintiff  to  en- 
ter Into  the  contract  or  agreement  sued  on 
in  this  action  in  this:  tliat  the  plaintiff  false- 
ly stated  to  the  defendant  that  the  Georgia 
Pacific  Railway  Ck>mpaiiy  and  another  rail- 
road or  railroads  were  going  to  or  would 
very  soon  build  a  union  depot  on  or  near 
block  No.  a09,  on  Twenty-Seventh  street  in 
the  city  of  Birmingham,  Ala.,  (which  block 
adjoins  the  block  described  In  said  com- 
plaint,) and  that  the  grading  for  said 
grounds  had  been  done  or  nearly  done,  and 
that  the  value  of  said  lots  deBcrlt>ed  in  said 
complaint  would  be  very  greatly  enhanced 
thereby,  then  the  Jury  must  find  for  the  de- 
fendant" 

Appling  &  lAvaai  and  McGulre  &  Collier, 
for  appellant  Coleman  ft  Lowell,  for  appel- 
lee. 

HARALSON,  X  The  cause  of  action  in 
this  case  grew  out  of  a  written  contract  of 
sale  of  certain  lots  in  the  dty  of  Birminghara 
by  John  F.  Cook,  plaintiff  below,  appellee 
here,  to  John  B.  Cooke^  the  defendant  and 
appellant,  which  contract  was  signed  by 
both  the  parties  on  the  17th  of  September, 
1890,  whereby  plaintiff  sold  said  lots  to  de- 
fendant for  the  sum  of  $6,150,  payable,  $2,000 
on  the  25th  of  December,  1890,  $2,050  on 
the  25th  December,  1891,  and  $2,100  on  the 
25th  December,  1892,  each  payment  to  bear 
interest  from  the  25th  December,  1890.  The 
language  of  the  contract,  containing  the  mu- 
tual agreements  to  be  performed  by  each 
party,  is:  "It  is  understood  and  agreed  that 
the  title  to  the  lots  described  above  is  to  l>e 
made  by  John  F.  Cook  to  John  £2.  Cooke 
as'  soon  as  John  F.  Cook  can  do  so,  say, 
within  thirty  (30)  days,  and  said  John  B. 
Cooke  to  execute  the  notes  to  John  F.  Cook 
at  same  time."  These  agreements,  although 
relating  to  the  same  subject,  between  the 
same  parties,  and  Included  in  the  same  in- 
strument, are  independent,  In  the  sense  that 
each  party  Is  bound  to  perform  his  part  of 
the  contract  without  reference  to  the  dis- 
charge of  his  obligation  by  the  other,  and 
each,  being  ready  and  able  and  willing  to 
perform,  has  his  action  against  the  other 
for  the  nonperformance  of  his  agreement. 
A  failure  to  perform  by  either  would  afford 
good  ground  of  rescission,  at  his  option,  by 
the  other.  2  Pars.  Cont.  §  528.  The  plain- 
tiff sues  to  recover  the  first  payment  under 
said  contract  of  sale,  wldch  by  the  terms  of 
sale  was  to  have  been  paid  on  the  25th 
December,  1890.  In  the  second  and  third 
counts  plaintiff  avers  "that  defendant  has 
wholly  failed  and  refused  to  comply  with  the 
terms  of  said  contract  In  any  respect,"  and 
"that  he  was,  and  is  still,  ready  and  willing, 
and  offered  to  comply  with  the  terms  of 
said  contract  on  his  part"  The  defense  set 
up  in  four  pleas  is:    (1)  A  denial  of  ever;^ 


material  allegation  In  ttie  complabit;  (2)i 
want  of  consideration;  (3)  and  (4)  tn  sub' 
stance,  that  defendant  was  induced  to  enter 
Into  said  contract  by  the  false  and  fraudu- 
lent representations  of  plaintiff,  through  his 
agent  D.  R.  Dunlap,  that  the  Grcorgia  Pacific 
Railway  Company  and  another  railroad  or 
railroads  were  going  very  soon  to  build  a, 
imlon  depot  on  or  near  block  209  on  Twenty- 
Seventh  street  In  said  city  of  Birmingham, 
adjoining  the  block  in  which  the  lots  sold 
to  defendant  are  located,  and  that  the  grad- 
ing of  the  ground  for  said  depot  had  been 
done,  or  nearly  done,  and  that  the  value  of 
said  lots  would  be  greatly  enhanced  thereby. 
The  evidence  for  the  plaintiff  tended  to  show 
that  in  and  throughout  the  negotiations  for 
and  the  transaction  of  the  sale  of  said  lots 
by  plaintiff  to  defendant  D.  R.  Dunlap,  a 
real-estate  agent,  residing  in  Birmingham, 
was  the  agent  (tf  and  represented  the  defend- 
ant; and,  on  the  other  hand,  there  was  evi- 
dence by  the  defendant  tending  to  show  that 
said  Dunlap  was  the  agent  of  and  acted  for 
the  plaintiff  in  said  negotiation.  The  plain- 
tiff's evidence  also  tended  to  show  that  it 
was  agreed  between  the  parties  that  when 
the  deed  and  the  notes  were  executed  by  the 
respective  parties  in  accordance  with  the 
terms  of  the  contract,  they  should  be  deliv- 
ered to  said  Dunlap,  to  t>e  by  him  delivered 
to  the  parties  to  whom  they  were  respective- 
ly going.  The  evidence  of  the  defendant 
tended  to  contradict  any  such  agreement 
The  evidence  tended  further  to  show  that 
on  the  3d  of  October,  1890,  the  phdntiff  ex- 
ecuted and  delivered  to  said  Dunlap,  for 
the  defendant  a  bond  for  titles  to  said  lots, 
and  that  Dunlap  received  said  bond  as  and 
for  an  execution  of  the  contract  by  plaintiff 
to  make  titles  In  30  days;  and  on  the  fol- 
lowing day— the  4th  of  Octol>er— he  wrote 
to  the  defendant  at  his  post  office,  a  letter, 
which  was  received  by  him,  in  which  he  In- 
formed him  of  the  deposit  with  him  by 
plaintiff  of  said  bond  for  titles;  that  plain- 
tiff had  urged .  him  (Dunlap)  to  whre  hint, 
(defendant)  iHit  that  he  had  assured  plain- 
tiff that  It  was  "all  right  on  your  [defend- 
ant's] part".  It  was  shown  further  that 
notes  as  required  by  contract  of  sale  had 
been  drawn  up  and  forwarded  to  defendant 
by  Dunlap,  which  were  received,  and  that 
on  the  13th  of  October,  In  reply  to  Dunlap's 
letter  of  the  4tb,  Informing  him  of  the  de- 
posit virith  him  of  said  bond  for  titles,  he 
made  no  objection  to  what  had  been  done, 
and  stated  that  he  would  come  or  send  ovex 
to  Birmingham  soon,  and  close  up;  asking  if 
he  had  anything  new  about  the  union  depot 
and  stating  that  he  would  like  to  sell  100x100 
feet  of  the  k>t  as  he  would  have  as  much  as 
he  wanted  remaining  after  such  a  sale.  On 
the  3d  of  November,  1890,  defendant  wrote 
to  Dunlap,  and  Informed  him  that  he  could 
not  comply  with  the  terms  of  the  contract, 
basing  his  conclusion  on  his  pecuniary  mis- 
fortunes and  bis  inability  to  raise  the  money, 
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and  not  fw  any  defatflt  or  InablUty  on  tbe 
part  of  the  plaintiff  in  tbe  performance  of 
bis  part  of  the  contract,  or  for  any  deception 
or  fraud  that  had  been  practiced  on  him  by 
plalntlfT  to  Induce  blm  to  make  an  Improvi- 
dent purchase.  He  concluded  that  letter  by 
saying:  "All  these  things  are  upon  me  hete, 
and  are  against  me,  and  I  cannot  take  tbe 
lot.  I  regret  it,  but  cannot  help  It."  The 
plalntlfF  never  executed  any  other  paper  to 
tbe  defendant,  until  on  the  trial  of  this  cause 
he  tendered  to  him  a  deed  duly  executed 
and  acknowledged,  with  covenants  of  war- 
ranty, cmveylng  to  him  the  lots  mentioned 
In  said  contract  of  sale,  which  the  defendant 
refused  to  accept  The  defendant  never  exe- 
cuted said  notes,  nor  did  be  tender  to  plain- 
tiff a  deed  to  be  executed  by  him  to  said 
lots.  There  was  evidence  of  tbe  defendant 
tending  to  show  that  said  Dnnlap  and  de- 
fendant went  on  «aid  lots  to  Inspect  them, 
and  while  there,  as  an  inducement  to  pur- 
chase said  lots,  Dunlap  represented  to  de- 
fendant that  the  Georgia  Pacific  Railway 
Company  and  another  railroad  company  or 
companies  were  going  to  build,  very  soon,  a 
nnlon  depot  on  or  near  block  209,  adjoining 
these  lots,  and  tbat  the  grading  for  said  de- 
pot had  been  done  or  nearly  done,  and  that 
the  value  of  said  lots  would  thereby  be 
greatly  enhanced,  and  that  the  fact  that  said 
depot  was  going  to  be  built  was  a  secret 
known  to  but  few,  and  cautioned  defendant 
against  saying  anything  about  it  The  plain- 
tUCa  evidence  Was  in  direct  conflict  with  that 
of  the  defendant  In  reference  to  these  al- 
leged representations,  said  to  have  been  made 
to  Indnoe  defendant  to  buy  said  lots.  It 
was  shown  tha-t  no  union  depot  has  been 
erected  or  commenced  to  be  erected  on  said 
block  209. 

1.  Aft6r  the  evidence  on  the  trial  was  all 
introduced,  and  before  argiunent  began,  the 
defendant  renewed  his  objections  severally 
to  the  introduction  of  said  bond  for  titles, 
and  the  oral  evidence  in  connection  there- 
with, and  moved  the  court  separatdy  to  ex- 
clude the  same,  which  motion  the  court 
overruled.  There  was  no  error  In  this  rul- 
ing of  the  court  It  was  clearly  competent 
to  show  that  defendant  agreed  to  accept  a 
bond  for  titles  to  the  lot  from  plaintiff  In  lieu, 
for  the  time,  of  a  deed  which  he  was  to  have 
made  within  30  days. 

2.  It  must  be  admitted  that  If  Dunlap  was 
the  agent  of  defendant  to  receive  the  titles 
stipulated  in  the  agreement  between  the 
parties  to  be  made  by  the  plaintiff  to  tbe  de- 
fendant and  If,  as  such  agent,  on  the  3d  of 
October,  1890,  said  Dunlap  accepted  from 
plaintiff  a  bond  for  titles  to  the  lots  sold, 
as  and  for  a  compliance  with  tbe  contract 
on  plaintiff's  part  to  make  titles,  and  if 
Dunlap,  before  the  expiration  of  the  30  days 
within  which  plaintiff  was  to  make  titles, 
aotlfled  defendant  that  he  had  received  from 
the  plaintiff  such  bond  for  titles,  and  de- 


fendant, receiving  snch  notice  before  tbe  30 
days  were  out  made  no  objection  within 
that  time  to  the  acceptance  of  said  bond  by 
said  Dunlap,  but  waited  until  November  3, 
1890,  and  tbea  refused  to  comply  with  the 
agreement  of  purchase,  on  tbe  ground  he 
was  not  able  to  pay  the  'pnrchase  money, 
then  the  defendant  must  be  held  to  bare 
waived  the  making  of  a  deed  by  plaintiff  to 
him  within  tbe  80  days,  and  the  making  and 
delivery  of  the  bond  for  titles  under  such 
circumstances  would  be  a  compliance  in  law 
on  plaintiff's  part  with  his  obligation  un- 
der said  contract  to  make  titles  to  defend- 
ant These  were  the  instructions  griven  by 
the  court  to  the  Jury  in  its  first  oral  charge, 
and  were  free  from  error. 

3.  The  second  oral  charge  asserts  a  correct 
proposition  of  law,  though  It  appears  to  be 
abstract  An  abstract  charge  Is  no  ground 
for  reversal,  unless  it  appears  that  the  Jury 
were  misled  thereby  to  the  prejudice  of  the 
party  excepting.  Such  could  not  have  been 
the  case  here.  The  principle  announced  in 
the  charge  was  correct,  and  as  fair  tor  the 
one  as  tor  tbe  other  side.  3  Brick.  Dig.  p. 
113,  {  107. 

4.  Tbe  principles  asserted  In  tbe  third  and 
fourth  oral  charges  were  free  from  error. 
Railroad  Co.  v.  Matthews,  77  Ala.  858;  Brad- 
field  V.  Land  Co.,  93  Ala.  627,  8  South.  883; 
Birmingham  Warehouse  &  Elevator  Co.  ▼. 
Elyton  Land  Co.,  93  Ala.  649,  9  South.  235. 

6.  There'  might  have  been  no  special  oral 
agreement  between  the  parties  tor  a  modifi- 
cation of  tbe  original  written  agreement  of 
sale,  such  as  is  hypothesized  In  the  third 
and  fourth  charges  requested  by  defendant, 
and  such  as  the  evidence  tends  to  show  was 
and  was  not  made,  and  yet,  In  the  absence 
of  such  an  agreement  if  the  plaintiff  ten- 
dered a  bond  to  defendant  in  place  of  a  deed, 
and  it  was  accepted  by  him  as  a  compliance 
with  plaintiff's  agreement  for  a  deed,  it  will 
be  held  to  have  been  a  waiver  by  defendant 
of  his  right  to  require  a  deed  at  that  time. 
The  charges,  therefore,  were  calculated,  to 
mislead  the  Jury,  and  were  properly  re- 
fused. 

6.  Charge  No.  6  requested  by  defendant 
was  properly  refused.  There  is  no  proof 
that  plaintiff  made  any  snch  statement  as 
is  therein  hypothesized,  and  it  Ignores  the 
evidence  tending  to  show  that  Dunlap  was 
defendant's,  and  not  plaintiff's,  agent  in  the 
transaction  of  the  sale  and  purchase  of  the 
lot;  and  besides,  however  that  may  have 
been,  under  this  charge  the  representations 
of  Dunlap,  the  only  ones  shown  to  have 
been  made,  if  made  in  the  nature  of  an  ex- 
pression of  his  opinion  or  belief,  and  were 
simply  erroneous  or  mistaken,  would  not 
entitle  the  defendant  to  a  verdict  To  have 
that  ^ect  the  representations  ought  to  have 
been  made,  knowing  them  to  be  false.  They 
must  have  been  "made  falsely  and  fraudu- 
lently, and  with  the    intent    to    deceive." 
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"Tjeaa  than  IntentlomalOeeeptiaii  in  snclt  con- 
ditions" wlU  not    answer.    93    Ala.    649,    9 
South.  235;  93  Ala.  529,  8  South.  383.. 
AjGBrmed. 


aOO  Ala.  187) 

McNAMARA  «t  al.  t.  LOGAN. 
(Supreme  Coart  of  Alabama.     Not.  29,  1898.) 

UaSTEK  A.ND  SeBTANT  —  INJOKT  TO  EMPLOTB  — 
SUFTICIEKCT  OF  Ck»[PI.AINT— ACTION  BT  UlNOB 
— COKTRIBOTOBT  NsQLIOKNCB. 

1.  In  an  action  by  an  employe  of  defend- 
ants for  personal  injuries,  a  complaint,  alleging 
that  the  causal  defect  arose  from,  or  had  not 
been  discovered  owing  to,  the  negligence  of  de- 
fendants, or  of  some  person  in  their  Bervice, 
intrusted  by  them  with  the  duty  of  seeing  that 
the  ways,  works,  machinery,  and  plant  were  in 
proper  condition,  is  not  lutd  for  failure  to  state 
the  name  of  the  person  so  intrusted. 

2.  Code,  S  2587,  provides  that  the  father, 
or,  in  certain  contingencies,  the  mother,  may 
sue  for  an  injury  to  a  minor  child.  Section 
2588  proTides  that  when  the  death  of  a  child 
is  caused  by  negligence,  the  father  or  the 
mother  may,  in  certain  cases,  recover  damages, 
but  that  a  suit  by  either  is  a  bar  to  a  suit  by 
the  personal  representative.  Bdd  that,  where 
the  injury  is  not  fatal,  actions  may  be  main- 
tained by  both  parent  and  child,  said  sections 
not  depriving  the  minor  of  his  own  right  of 
compensation  for  injuries  received  by  him  which 
could  not  be  considered  in  assessing  the  dam- 
ages sustained  by  the  parent 

3.  In  an  action  for  personal  Injuries  caused 
by  defects  in  a  cross  entry  in  defendants'  mine, 
a  witness  who  has  been  a  miner  for  30  years, 
and  is  familiar  with  all  the  details  of  mining, 
and  who  deposes  that  be  is  acquainted  with 
the  general  construction  of  cross  entries,  and 
that  the  rule  is  to  have  the  space  between  the 
cars  and  the  wall  three  feet  wide,  is  competent 
to  give  his  opinion  as  to  whether  it  is  safe  to 
have  such  space  only  a  foot  and  a  half  wide. 

4.  Plaintiff,  on  being  assigned  to  drive  in 
the  entry  where  he  was  injured,  was  told  by 
D.,  an  employe  who  had  charge  of  the  drivers, 
that  the  wheels  would  have  to  be  spragged  on 
down  grades,  and  that  he  would  show  plaintiff 
where  to  b^^  spragglng.  At  one  place  the 
wall  was  BO  close  to  passing  cars  as  to  render 
spragglng  dangerous,  but  plaintiff  did  not  know 
it.  L>.  was  to  sp^g  the  wheels  on  one  Ride. 
and  plaintiff  on  the  other.  When  they  reached 
the  grade,  D.  jumped  off  to  sprag  the  wheels 
on  lus  side,  and  plaintiff  made  an  attempt  to 
do  so  on  his  side,  but  failed,  and  ran  along  by 
the  side  of  the  car  endeavoring  to  sprag  the 
whec^  and  was  crnshed  between  the  wall  and 
the  car.  Bdd,  that  it  was  proper  to  refuse  a 
peremptory  instruction  to  find  for  defendants 
on  the  ground  of  contributory  negligence  on  the 
part  of  plaintiff. 

6.  The  court  properly  ref  nsed  to  instruct 
that,  unless-  the  cars  driven  by  plaintiff  were 
defective,  or  the  width  of  the  cross  entry  at  the 
point  where  he  was  injured  was  less  than  is 
the  mie  in  weU-regulated  coal  mines,  defend- 
ants should  recover,  in  that  the  entry  itsdf. 
might  have  been  sufficiently  wide,  and  yet  de- 
fective, because  the  tramway  was  laid  so  near 
the  wall  on  the  side  plaintiff  had  to  sprag  as 
not  to  allow  adequate  space  between  the  wall 
and  passing  cars. 

6.  Defendants  asked  for  a  charge  that  it 
was  plaintiffs  duty  to  take  into  account  the 
snrronndings  and  perils  attendant  on  the  nature 
of  the  service  in  which  he  was  engaged  at  the 
time  he  received  his  injuries.  BM,  that  the 
court  properly  modified  it  by  adding,  "which 
were  open  to  his  observation  in  the  exercise 
of  due  care  on  bia  part." 


Appeal  from  dtcdlt  tenrt,  JefFerson  coun- 
ty; James  B.  Head,  Judge. 

Action  by  Vadre  Logan,  by  next  friend, 
agaluRt  McNaniara  Bros.,  for  personal  in- 
JurleB,  alleged  to  have  been  inflicted  by  rea- 
son of  defendants'  negligence.  From  a  Judg- 
ment for  plidnUff,  defendants  appeal.  Af- 
firmed. 

The  first  count  of  the  complaint,  after  al- 
leging the  Injuries  inflicted  on  the  plaintiff, 
further  alleged  that  "plaintiff's  said  injuries 
were  caused  by  reason  of  defects  in  the  con- 
dition of  the  -ways,   works,   machinery,   or 
plant  connected  with  oe  used  In  the  said 
business  of  defendants,  to  wit,  said  cars  were 
defective;    said  cross  entry   was '  defective. 
The  said  defects  arose  from,  or  had  not  been 
discovered  and  remedied  owing  to,  the  negli- 
gence of  defendants,  or  of  some  person  in  the 
service  of  defendants,  and  Intrusted  by  them 
with  the  duty  of  seeing  that  the  said  ways, 
works,  machinery,  and  plant  were  In  proper 
condition."    The  defendants  demurred  to  this 
count  on  the  ground  that  said  count  does  not 
designate  the  name  <»'  position  of  the  per- 
scm  in  the  service  of  the  defendants  whose 
duty  It  was  to  see  that  the  ways,  works,  and 
machinery   were  In   proper  condition.   The 
court  overruled  this  demtnrer,  and  the  de- 
fendants interposed  five  pleas,  the  first  three 
of  which  were  the  general  issue  in  various 
forms;   the  fourth,  the  plea  of  contributory 
negligence;   and  by  the  fifth  the  defendants 
as  a  further  plea  alleged  that  up  to  the  time 
this  suit  was  brought,  Frank  Logan,  the  fa- 
ther of  the   plaintiff  in   the   present  suit, 
brought  suit  in  the  city  court  of  Birmingham 
for  himself  "against  these  defendants  for  the 
identical  Injuries  arising  from  the  Identical 
causes  as  the  ones  described  in  the  above 
complaint,  except  that  Frank  Logan  sought 
damages  for  the  Injuries  to  Ms  son  only  dur- 
ing the  minority  of  bis  said  son;   that  here- 
tofore said  cause  for  the  benefit  of  Frank 
Logan  was  tried  In  the  city  court  of  Bir- 
mingham, and  judgment  was  rendered  in  the 
plaintiff's  favor,  and  the  amount  of  the  dam- 
ages awarded  has  been  paid  by  these  defend- 
ants;' wherefore  defendants  make  this  plea 
in   bar  to  above  action."    The   plaintiff  de- 
murred to  the  fifth  plea,  on  the  grounds  that 
the  said  plea  shows  (1)  that  the  suit  was 
brought  by  Frank  Logan  for  his  own  ben- 
efit; (2)  that  the  plea  does  not  show  that  said 
suit  was  brought  for  the  benefit  of  the  pres- 
ent plaintiff;   (3)  the  plea  falls  to  show  any 
satisfaction  for  the  damages  dalmed  by  Va- 
dre Logan  In  the  present  suit;   (4)  that  the 
plea  shows  that  the  fath»  sought  to  recover 
damages  for  injuries  to  bis  son  during  the 
minority  of  his  son;  (6)  that  the  plea  fails  to 
show  that  the  said  suit  sought  tlie  recovery  of 
other  damages  than  those  to  said  father  grow- 
ing out  of  said  injuries  to  his  minor  son.    The 
court  sustained  these  demurrers  to  the  fifth 
plea,  and  Issue  was  joined  on  the  remaining 
pleas.   The  circumstances  of  the  accident,  aa 
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well  as  tbe  tendency  of  flie  erldence,  are 
sufficiently  shown  in  the  opinion. 

Upon  the  introduction  of  Taylor  CarroU  as 
a  witness  for  tbe  plaintiff,  he  testified  tliat  he 
had  been  a  miner  tor  about  33  years;  that  he 
understood   and    was   acquainted    with   the 
general  construction  of  cross  entries,  Iiaving 
"driven"  several  himself;  and  that  eight  feet 
wide  was  the  rule  tor  cross  entries,  where 
there  was  a  single  track;    and  that  it  was 
the  rule  to  hare  the  space  between  tbe  track 
and  the  side  of  the  entry  three  feet,  it  being 
In  some  places  more  and  in  some  less  than 
this.    Upon  this  testimony  the  plaintiff  asked 
the  following  question:   "Is  It  safe  to  have 
as  little  as  a  foot,  or  a  foot  and  a  half?"   The 
witness  answered  it  was  not    The  defendants 
objected  to  this  question  and  answer,  and 
moved  to  exclude  them  on  the  ground  that 
the  witness  was  not  shown  to  be  an  expert 
on  mining  construction.    The  court  overruled 
this  motion,  refused  to  exclude  the  answer, 
and  the  defendants  duly  excepted.    Upon  the 
Introduction  of  Eld  Carroll  as  a  witness  for 
the  plainUff  he  testified  that  the  plaintiff 
took  his  place  as  driver  in  the  cross  section 
where  he  was  injured.    This  witness  further 
testified  that  he  told  Mr.  Donahue  not  to  put 
this  plaintiff  on  the  car  to  drive  it,  "as  he  was 
a  strange  driver,  and  would  get  killed.    That 
he  had  not  been  there  any  length  of  time,  and 
had  not  driven  on  the  entry;  and  I  told  him 
tlmt  he  would  get  the  boy  killed  if  he  put  him 
there.   •   •   •   I    told    him    that    when    I 
was  leaving  the  entry.    It  must  have  been 
10  or  15  minutes  before  he  put  Vadre  in 
there."   The  defendants  moved  to  exclude  all 
this  testimony  as  to  what  the  witness  told 
Donahue,  and  duly  excepted  to  the  court's 
overruling  this  motion.    It  was  shown  by  the 
testimony  that  the  present  cross  section  was 
about  seven  feet  wide,  and  that  at  the  place 
where  the  accident  occurred  the  track  was 
within  a  foot  or  a  foot  and  a  half  of  the  side 
of  the  entry.    Upon  the  introduction  of  aU 
the  evidence  the  defendants  requested  the 
court  to  give  the  following-  written  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them:  (1)  "I  charge  you,  gen- 
tlemen, that  if  you  believe  the  evidence  your 
verdict  must   be  tor  the   defendants."    (2) 
"Unless  you  find  from  the  evidence  that  tbe 
tram  cars  driven  by  the  plaintiff  were  de- 
fective, or  that  the  width  of  the  cross  entry 
at  the  point  at  which  he  was  Injured  was 
less  than  is  the  rule  In  well-regulated  coal 
mines,  your  verdict  must  be  for  the  defend- 
ants under  the  first  count  of  the  complaint" 
(3)  "I  charge  you,  g«itlemen,  that  it  was  tbe 
duty  of  the  plaintiff,  Vadre  Logan,  to  take  in- 
to account  the  surroundings  and  perils  attend- 
ant upon  the  nature  of  the  service  in  which 
he  was  engaged  at  the  time  he  claims  to  have 
received  his  injuries,  [and  which  were  open 
to  his  observation  in  tbe  exercise  of  due  care 
on  his  port,]  and  to  bestow  such  care  and 
watchfulness  as  an  ordinarily  prudent  person 


would  have  exercised  under  like  drcnm- 
stances  in  reference  to  his  own  safety;  and 
if  yon  believe  from  the  evid«ice  that  Vadre 
Logan,  the  plaintiff,  when  he  started  from 
the  mouth  or  opening  of  number  four 
room  alongside  of  the  cars  descending  by 
gravity,  failed  to  exercise  that  degree  of  care, 
watchfulness,  and  caution  in  respect  of  his 
own  safety  in  view  of  the  sorroandlngs  that 
an  ordinarily  careful  and  pmdent  person 
woold  have  exercised  under  like  circum- 
stances, then  you  must  find  in  favor  of  Mc- 
Namara  Bros."  The  sentence  in  the  tvack- 
ets  in  the  third  charge  was  not  in  the  charge 
as  originally  asked,  but  the  court  said  that 
be  would  give  the  said  charge  If  the  defend- 
ants would  insert  the  said  sentence  as  it  is 
copied  above  in  the  charge.  The  defendants 
refused  to  Insert  these  words,  and  the  charge 
was  therefore  refused. 

J.  Q.  Cohen,  for  appdlanta.   Bowman  & 
Ilarsb,  for  appellee. 

McCLELLAN,  J.  Vadre  Logan  prosecntes 
this  action  by  next  friend  to  recover  damages 
for  personal  Injuries  of  a  permanent  nature 
sustained  by  him  while  in  the  service  of  Mc- 
Namara  Bros,  in  consequence  of  a  defect  In 
the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  the  bnsi- 
ness  of  the  defendants.  Tbe  complaint 
avers,  in  the  language  of  the  statute,  that 
tbe  causal  defect  "arose  from  or  had  not 
been  discovered  and  remedied  owing  to  the 
negligence  of  defendants,  or  of  some  person 
in  the  service  of  the  defendants,  and  intrust- 
ed by  them  with  the  duty  of  seeing  that  the 
said  ways,  works,  machinery,  and  plant  were 
in  proper  conditicm."  A  demurrer  to  the 
complaint,  assigning  its  failure  to  state  the 
name  of  the  i>erson  so  intrusted,  etc.,  was 
overruled.  We  think  there  was  no  error  in 
this  ruling.  It  was  suggested  by  Clopton,  J., 
in  Bailroad  Co.  v.  George,  94  Ala.  199,  10 
South,  145,  that  good  pleading  might  re- 
quire a  complaint  under  subdivision  3  of 
section  2590  of  the  Code,  counting  on  the 
negligence  of  a  person  to  whose  orders  the 
plaintiff  was  bound  to  conform,  and  did 
conform,  eta,  to  state  the  name  of  such  per- 
son; but  a  decision  of  the  point  was  ex- 
pressly pretermitted.  "Without  committing 
ourselves  now  to  either  view  of  tiiat  question, 
it  is  safe  to  say  that  there  are  considera- 
tions which  would  lead  va  to  hold  such 
averment  necessary  in  the  present  complaint, 
drawn  under  subdivision  1  of  the  section  re- 
ferred to,  which  does  not  apply  to  a  complaint 
under  subdivision  3.  And  it  is  a  noteworthy 
fact  that  the  suggestion  of  Judge  Clopton 
with  reference  to  a  complaint  under  this 
subdivision  was  not  repeated,  or  at  all  made 
to  apply,  in  respect  of  another  count  of  the 
complaint  in  Bailroad  Co.  t.  Oeorge,  which 
was  drawn  under  subsection  1,  and  did  not 
state  the  name  of  tbe  person  who  had  been 
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introsted  with  the  duty  of  seeing  that  the 
ways,  etc.,  were  In  proper  condition.  The 
injured  party  has  better  opportunities  for 
knowing  and  being  able  to  specify  the  per- 
son to  whose  orders  he  was  conf(»:mlng 
when  injured  than  their  common  employer. 
The  order  Is  presently  or  immediately  pre- 
viously given,  either  in  person  or  in  such 
other  method  as  identifies  the  superior  to 
the  inferior  employe.  This  is  not  true  in 
respect  of  a  defect  in  the  defendants'  ways, 
works,  etc.  The  defect  may  have  arisen 
years  before  it  worked  the  injury  complained 
of;  and,  whethei*  so  or  not,  there  is  not 
necessarily  any  relation  or  connection  be- 
tween the  injured  employe  and  the  person 
charged  with  the  duty  of  seeing  that  the 
ways,  etc,  are  in  proper  condition;  and  it 
way  well  be  that  the  person  injured  has 
had  no  t^portunlty  to  ascertain,  and  does 
not  know,  the  name  or  position  of  the  person 
intrusted  with  this  duty.  The  duty  Itself 
being  one  which  rests  on  the  master,  at  least 
to  the  extent  of  committing  to  a  competent 
employe,  he  is  supposed  to  know,  and  gen- 
erally, no  doubt,  does  know,  the  Identity  of 
the  person  to  whom  it  is  committed.  There 
is,  therefore,  no  hardship,  and  no  departure 
from  cardinal  rules  of  pleadings,  in  exempt- 
ing the  plalntifT  from  the  averment  of  the 
name  of  such  person  In  actions  like  this. 

The  complaint  is  not  otFenslve  to  the  prin- 
ciples declared  in  Railroad  Co.  r.  Dusen- 
berry,  94  Ala.  413,  10  Soutb.  274,  as  In- 
sisted by  the  second  assignment  of  demurrer. 
There  Is  no  conjunctive  or  disjunctive  aver- 
ment of  several  causes  of  action  in  one 
count,  but  the  averment  of  one  cause  of 
action,— the  negligence  of  the  defendants, 
whereby  defects  producing  the  injury  existed 
in  their  ways,  works,  machinery,  and  plant 
The  use  of  a  videlicet  before  the  spectflcatioo 
of  defects  in  the  cross  entry  and  the  tram 
cars,  respectively,  was  notice  to  defendants 
that  the  plaintiff  did  not  assume  the  burden 
of  proving  the  specification  as  laid;  and 
without  this  the  averment  of  negligence  and 
consequent  defects  was  sufficient  Railroad 
Oo.  V.  Hawkins,  92  Ala.  241,  9  South.  271. 

We  are  not  concerned  in  this  case  by 
the  act  of  January  23, 1885,  to  allow  "parents 
or  personal  representatives  of  a  minor  child 
to  sue  *  •  •  for  a  wrongful  act  or  omis- 
sion causing  any  personal  injury  to,  or  the 
death  of,  such  mincn:,"  nor  with  Judicial  ex- 
pressions as  to  its  construction.  The  act 
has  been  codified,  and  so  materially  changed 
In  Its  codification  in  respect  of  the  exclusive- 
ness  of  the  parent's  or  personal  representa- 
tive's right  of  action  as  that  any  construction 
of  it  in  its  original  form  would  be  wholly 
inapplicable  now.  The  whole  of  the  act 
as  codified  Is  in  reality  embodied  In  section 
2588  of  the  Code,  section  2587 '  not  in  fact 

'  Code,  S  2587,  provides  that  the  father,  or, 
in  COTtain  contingencies,  the  mother,  may  sue 
for  an  injory  to  a  minor  child. 
T.14so.no.4 — 12 


being  referable  to  this  statute  at  all,  but, 
as  appears  by  the  Code  itself.  Is  a  mere  re- 
enactment  of  section  2898  of  the  Code  of 
1876.  The  action  by  the  father  of  the  present 
plaintiff,  a  Judgment  in  which  Is  pleaded  In 
I>ar  of  this  action,  was  under  section  2587 
of  the  Code,  which,  as  It  stands  here,  is  to 
be  taken  as  if  the  statute  of  1885  bad  never 
been  enacted,  and,  indeed,  as  if  section  2588* 
of  the  Code  was  not  In  existence.  This  last 
section  is  dependent  on  2587  for  some  of  its 
provisions,  but  section  2587  Is  in  no  wise 
dependent  upon  or  expanded  or  limited  by 
section  258&  It  is  a  law  complete  within 
Itself,  and  the  whole  field  of  its  operation 
Is  marked  by  its  own  terms.  It  merely  se- 
cures to  the  father,  and,  in  certain  contin- 
gencies,' the  mother,  the  right  to  sue  for  in- 
juries to  a  minor  child,  a  member  of  the 
family,  and  in  such  suit  to  recover  the  dam- 
ages which  they  themselves— the  father  or 
mother,  as  the  case  may  be— have  sustained 
through  the  injury  of  a  child,  whose  minor- 
ity, so  long,  and  only  so  long,  as  it  continued, 
entitled  them  to  his  services  and  Involved 
reciprocal  obligations  of  care  and  support 
Bat  it  Is  not  provided,  and  it  was  clearly 
not  the  Intention  of  the  codifiers  or  the  legis- 
lature which  adopted  the  Code  to  provide, 
that  the  recovery  of  these,  in  a  sense,  special 
damages  by  the  parent,  should  deprive  the 
minor  of  his  own  right  of  compensation  for 
the  injuries  he  had  received,  and  which  In 
no  case  could  be  taken  into  the  account  in 
assessing  the  damages  sustained  by  the  par- 
ent The  truth  manifestly  is  that  the  only 
effect  which  the  act  of  1885,  as  codified,  has, 
is  to  give  the  father,  and,  in  the  contingen- 
cies named  in  section  2587,  the  mother,  or 
the  personal  representative,  of  a  minor  whose 
death  has  been  caused  by  wrong  and  negli- 
gence, the  rigbt  to  recover  damages,  and 
to  confine  the  personal  representative's  right 
to  cases  where  neither  the  father  nor  mother 
has  Instituted  suit;  and,  even  where  death 
ensues,  the  parent  cannot  sue  at  all  on  a 
cause  of  action  arising  under  the  employer's 
liability  act,  (sections  2590,  2591,  Code.) 
And  where  the  wrong  and  injury  Is  to  a 
minor,  and  Is  not  fatal,  the  law  is  now  as 
it  was  before  January  23,  1885,  if,  indeed, 
it  has  ever  been  otherwise,— suits  may  be 
maintained  both  by  the  parent  and  the 
child.  Iron  Co.  v.  Brawley,  83  Ala.  871,  3 
South.  555;  Railroad  Co.  v.  Donovan,  84 
Ala.  141,  4  South.  142.  The  fact  therefore, 
that  plaintiff's  father  had  recovered  for  the 
injuries  the  son  had  sustained  to  the  extent 
the  father,  by  reason  of  the  son's  minority, 
and  the  mutual  duties  and  obligations  re- 
sulting therefrom,  had  sustained  damages 
from  said  Injuries,  is  no  defense  to  this  ac- 


'  Section  2588  provides  that  when  the  death 
of  such  child  ia  caused  by  the  negligence  of 
persons  or  their  servants,  the  father  or  the 
mother  in  certain  cases  may  recover  damages, 
but  a  anit  by  the  father  or  mother  is  a  bar  to 
a  suit  by  the  personal  representative. 
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tlon;  and  the  plea  averring  snch  recovery 
Is  not  helped  out  by  the  conBlderation  that 
the  present  complaint,  as  is  insisted,  daims 
damages  which,  are  recoverable  only  by  the 
father,  as  well  as  damages  which  are  recov- 
erable alone  by  the  son.  We  do  not  think, 
m  the  first  place,  that  the  complaint  is  open 
to  this  construction;  and,  If  it  were,  the  plea 
is  Btlll  bad.  in  thai;  while  professing  to  an- 
swer the  whole  complaint,  It  in  fact  answers 
only  a  part  Cox  v.  Hallroad  Co.,  91  Ala. 
S82,  8  South.  824;  Baih-oad  Co.  v.  Tapia,  94 
Ala.  226,  10  South.  236.  The  trial  court 
rightly  sustained  plaintiff's  demurrer  to  the 
plea. 

We  win  not  review  the  action  of  tfie  court 
below  In  overruling  defendants'  motion  to 
exclude  from  the  Jury  all  that  the  witness 
Carroll  testified  he  said  to  Donahue.  Under 
<me  count  of  the  complaint— that  which  as- 
cribed plaintiff's  injuries  to  the  negligence 
of  Donahue  in  directing  plaintiff  to  drive  in 
the  cross-entry  where  he  was  Injured— we 
are  not  prepared  to  say  this  testimony  was 
"patently  Illegal  or  irrelevant,"  within  the 
meaning  of  the  rule  adopted  by  this  court 
April  13,  1891,  and  published  in  90  Ala.  ix., 
9  South.  Iv.;  hence  that  rule  applies,  as  the 
record  does  not  show  that  the  grounds  of 
defendants'  objection  were  specified.  The 
witness  Taylor  Carroll  had  been  a  coal  miner 
for  a  third  of  a  century.  His  general  testi- 
mony showed  that  he  was  perfectly  familiar 
with  the  business  in  all  Its  details,  indudlng 
the  "driving"  or  construction  of  cross  en- 
tries, their  width,  the  manner  in  which  tram 
cars  are  controlled  on  down  grades  tn  such 
entries  by  "spragglng"  th^  wheels,  the  ne- 
cessity for  the  driver  to  take  position  be- 
tween the  cars  and  the  wall  of  the  entry  for 
this  purpose  and  blo<^  the  wheels  while  the 
cars  are  in  motion,  and  the  correlative  neces- 
sity for  sufficient  space  there  for  ttiis  work 
to  be  done;  and  he  specially  deposed  that  he 
was  acquainted  with  the  general  construc- 
tion of  cross  entries,  and  Uiat  the  rule  was 
to  have  the  space  referred  to  about  three 
feet  In  width.  Very  clearly,  we  think,  this 
man  was  an  expert,  and  competent  to  give 
an  opinion  as  to  whether  It  was  safe  to  have 
this  space  as  narrow  as  a  foot  or  foot  and  a 
half.  Plaintiff  had  for  some  time  been  a 
driver  in  defendants'  mine,  but  not  before 
the  occasion  of  bis  injury,  in  tliis  cross  en- 
try, and  he  knew  that  the  cars  had  to  be 
spragged  on  down  grades, '  as  this  was  the 
only  way  to  control  their  speed,  and  prevent 
their  running  against,  and  perhaps  over, 
the  mule.  He  knew  also  that  It  was  the 
duty  of  the  driver  to  get  off  the  cars  and 
Bprag  them  while  between  them  and  the  wall 
of  the  entry  or  tunnel.  Upon  being  put  to 
drive  in  this  entry  he  was  advised  by  one 
Donahue,  who  had  charge  of  himself  and 
all  othec  drivers,  that  spragglng  would  be 
necessary;  and  that  he,  Donahue,  would  go 
with  blm  on  the  first  trip,  and  show  him 
when   to   begin   spragglng.   At   one   place 


along  the  down  grade  the  wall  of  the  entry 
was  so  cdoee  to  passing  cars,  acceding  to  a 
tendency  of  the  evidence,  as  to  render  spraig- 
ging  perilous,  if  not  impossible  with  safety. 
Plaintiff  did  not  know  this.  Donahue  went 
with  him  to  the  entry,  and  preceded  the 
"trip"— the  cars  being  driven  by  plaintiff— 
into  it  According  to  plaintiff's  evidence, 
Donahue  did  not  tell  him  at  what  point  to 
commence  to  sptag,  and  it  was  Donahue's 
duty  to  sprag  the  wheds  on  the  other  side  of 
the  cars;  and  plaintiff,  seeing  him,  by  the 
light  or  position  of  his  lamp.  In  the  attitude 
of  spragglng  on  that  side,  and  being  advised 
by  the  Increased  momentum  of  his  cars  that 
the  down  grade  liad  tieen  reached.  Jumped 
off  on  the  other  side,  as  it  was  his  duty  to 
do,  for  the  purpose  of  inserting  sprags  in 
the  wheels  cm  that  aide.  He  at  first  missed 
the  wheels,  and  failed  to  Insert  the  sprags, 
as  is,  we  infer  from  the  evidence,  not  an 
Infrequent  occurrence.  He  then  ran  tor 
some  little  distance  alcng  by  the  cars  en- 
deavoring the  wliile  to  Insert  the  sprags, 
until  he  came  to  the  narrow  place  betore 
spoken  of,  where  there  was  not  room  for  him 
between  the  cars  and  the  wall,  and  where, 
in  consequence,  he  was  Jammed,  and  knocked 
down  under  the  cars,  run  over  by  them,  and 
injured  In  the  manner  alleged  in  the  com- 
plaint On  the  evidence  for  the  plaintiff  this 
encroachment  at  the  wall  beyond  the  line  of 
safety— this  narrowing  of  the  space  betwe^i 
the  wall  and  passing  cars  so  that  It  was  not 
sufficient  for  the  passage  of  persons  In  safe- 
ty—was a  defect  in  the  ways  of  the  defend- 
ants. The  evidence  being  in  conflict  as  to 
whether  the  entry  was  dangerously  narrow, 
or  the  cars  dangerously  near  to  the  wall 
at  that  point  the  question  was,  of  course, 
for  the  Jury.  The  evidence  tending  also  to 
show  that  this  defect  caused  the  injury,  that, 
too,  was  a  question  for  the  Jury.  But  it 
is  insisted  that  the  plaintiff,  on  the  imoon- 
troverted  evidence,  was  g^ullty  of  contributo- 
ry negligence,  and  upon  this  theoiy  In  the 
main  the  affirmative  charge,  with  hypothe- 
BiB,  was  requested  by  defendants.  We  do 
not  concur  in  tills  positlcMi.  Although  Dona- 
hue said  he  would  show  plaintiff  where  to 
sprag,  and  did  not  show  him,  It  was  yet 
plaintiff's  duty  to  sprag  the  cars  when  they 
began  to  run  down  the  grade,  he  having  al- 
ready been  told  that  spragglng  was  txece&aary 
on  that  grade.  Moreovw,  the  driver  might 
well  have  supposed  that  Donahue  intended  to 
show  him  where  to  begin  this  work  by  him- 
self assuming  a  position  to  do  It  on  the 
other  side  of  the  cars.  Nor  do  we  think  that 
plaintiff's  running  by  the  side  of  the  cars 
to  sprag  them,  a,ttet  failing  in  his  first  ef- 
forts to  do  so,  was  negligence;  certainly  not 
negligence  in  se,  and  to  be  so  declared  as 
matter  of  law.  Knowing  the  uses  of  the 
space  between  the  cars  and  the  wall,  and 
not  knowing  that  it  was  so  narrow  at  one 
point  as  not  to  admit  of  these  uses,  he  hod 
a  right  to  assume  that  he  could  safely  do 
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what  he  attempted  to  do,  and  In  which  at- 
tempt he  would  probably  bare  succeeded  bat 
for  the  defect  Aagnmlng  the  absence  of  the 
defect,  had  he  remained  on  the  car,  or  got- 
ten back  (m  It  after  the  faOtire  of  his  first 
effort  to  sprag  the  wheds,  and  been  injured 
In  consequence  of  the  wheels  not  being 
apragged,  there  would  be  much  more  reason 
to  ascrll>e  contributory  negligence  to  him 
than  exists  on  the  &ctB  of  this  case.  It  Is 
not  pretended  that  he  saw,  or  even  tliat  he 
was  remiss  In  not  seeing,  the  defect  in  the 
condition  of  the  entry  as  he  approached  It 
Indeed,  for  aught  the  record  shows,  he  could 
not  have  seen  it  had  he  been  on  the  alert  to 
locate  It,  knowing  beforehand  of  its  pres- 
ence. We  have  no  hesitancy,  therefore,  in 
sustaining  the  trial  court's  refusal  to  give 
the  afhrmative  charge  for  defendants.  There 
was  evidence  tending  to  establish  defendants' 
negligence  charged  in  the  complaint,  and,  to 
say  the  very  least,  the  evidence  going  to 
show  contributory  negligence  was  conflict- 
ing. 

In  respect  of  the  ^[istence  yd  non  of  a  de- 
fect In  the  tnnnel,  the  question  was  not  nec- 
essarily the  width  of  the  whole  entry,  but 
the  width  of  the  space  between  cars  in  that 
entry  and  one  of  Its  walls.  The  entry  itself 
might  hare  been  of  ample  dimensions,  yet 
it  would  In  fact  be  a  defective  entry  If  the 
tracks  of  the  tramway  were  laid  so  unduly 
near  to  the  wall  on  the  side  plalntUF  had  to 
sprag  as  not  to  allow  adequate  space  be- 
tween that  wall  and  passing  can;  and  the 
jury  might  have  found  this  precise  state 
of  facts,  tf  they  believed  defMidants'  evi- 
dence as  to  the  width  of  the  tunnel  through- 
out Its  course,  and  plaintiff's  evidence  as 
to  the  dangerous  proximity  of  passing  cars 
to  the  wall  on  one  side  at  a  given  point 
Otiarge  2,  therefore,  involved  a  tendency  to 
mislead  the  Jury  from  a  consideration  of 
the  width  of  sjuice  on  one  side  of  the  tram- 
way to  a  condderatlon  of  the  gross  width  of 
the  entry,  and  for  this.  If  not  also  for  other 
reasons.  It  was  properly  refused. 

The  criticism  of  charge  3,  suggested  by  the 
trial  Courtis  offer  to  give  it  if  amended  by 
the  insertion  of  certain  words.  Is  a  Just  one. 
On  the  Inquiry  of  negligence  one  cannot  be 
held  to  the  duty  of  care  In  respect  of  par- 
ticular circumstances  and  flurronndtngs,  un- 
less he  knows,  or  lias  negligently  failed  to 
oscertiin,  what  those  circumstances  and  sur- 
roundings are.  One  of  the  material  circum- 
stances in  the  situation  with  which  plaintiff 
liad  to  deal  was  the  existence  of  a  defect 
in  the  entry  of  which  plaintiff  was  not  ad- 
vised, and  of  which  he  was  not  lacing  In  care 
In  failing  to  advise  himself.  Tet  charge  No.  3 
would  have  authorized  the  Jury  to  find  him 
guilty  of  contributory  negligence,  because  his 
conduct  was  not  regulated  by  reference  to  this 
imscen  and  unknown  danger.  The  charge 
should  at  least  hare  hypothesized  the  Inter- 
polation suggested  by  the  trial  court  The 
Jm7,  before  holding  him  responsible  for  not 


seeing  the  defect  should  at  least  have  found 
that  It  was  "open  to  his  observation  in  the 
exercise  at  due  care  on  his  part"   Affirmed. 


lis  La.   Ans.  1168} 
STATE  V.  POLLET.     (No.  377.) 
(Supreme  Court  of  Louisiana.    Oct  23,  1893.) 
Cbuoiui.  Law— Additionai.  JuitoRa— Saxvioa  or 

lilST  ON  DeFXNDANT. 

A  list  of  additional  Jurors  drawn  by 
the  order  of  the  court  by  the  jury  commission 
to  supply  deficiency  of  regular  innel,  to  serre 
oa  defendant's  case,  must  be  served  on  him 
in  accordance  with  section  992,  Rev.  St 
(Syllabus  by  the  Ck>art) 

Appeal  from  district  court,  perish  of  8t 
James;  Waltw  Guion,  Judge. 

Felix  Pollet  was  convicted  of  murder,  and 
appeals.    Reversed. 

Sims  &  Poche  and  Pogb  &  Lambremontv 
for  appellant 

Section  992  of  the  Revised  Statutes  Im- 
peratively requires  that,  in  all  cases  whore 
the  punishment  may  be  death  or  Imprison- 
ment at  hard  labor  for  seven  years  or  up- 
wards, a  list  of  the  Jurors  which  ore  to  pass 
on  the  trial  of  the  accused  shall  be  served 
on  him  at  least  two  entire  days  before  the 
triaL 

Act  No.  44  of  1877  did  not  amend  the 
above-mentioned  section.  Section  7  of  said 
act  of  1877  authorizes  district  Judges,  in  their 
discretion,  to  require  the  Jtuy  commissioners 
to  draw  additional  Jurors  for  service,  either 
as  regular  Jurors  or  as  talesmra;  but  there 
is  nothing  in  that  section,  or  any  part  of 
the  act,  which  excepts  Jurors  so  drawn  from 
the  operation  of  section  992,  Rev.  St,  "which 
secures  to  the  accused  a  valnable  and  a  very 
Important  right"  There  is  a  Wide  difference 
between  such  talesmen  Jurors  and  the  tales- 
men called  from  among  the  bystanders  <x 
persons  In  proximity  to  the  courtbouse. 
State  V.  Stewart,  34  L<a.  Ann.  1037. 

The  fact  that  the  Additional  Jurors  drawn 
by  the  Jury  commission  under  the  district 
Judge's  order  were  so  drawn  for  s^vlce  ex- 
clusively In  a  particular  case  does  not  exclude 
them  from  the  operation  of  said  section  992, 
Rev.  St  State  v.  Chambers,  46  La.  Ann.  86 
11  South.  944. 

J.  B.  Land,  (B.  W.  McCulloh,  of  counsel,) 
for  the  State. 

This  court  will  not  Interfere  with  the  de- 
cision of  the  lower  court  refusing  a  con- 
tinuance in  order  to  procure  the  attendance 
of  absent  witnesses,  where  the  accused  has 
placed  himself  on  the  stand,  and  where  the 
evidence  to  be  obtained  from  the  absent  wit- 
nesses would  be  only  cumulative.  46  La. 
Ann.  299,  12  South.  352;  46  La.  Ann.  278,  12 
South.  353;  39  La.  Ann.  673,  2  South.  423; 
43  La.  Ann.  641,  543,  9  South.  493;  33  La. 
Ann  262;  39  La.  Ann.  675,  2  South.  423;  37 
La.  Ann.  776;  Id.  129;  23  La.  Ann.  668;  13 
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La.  Ann.  10;  44  La.  Ann.  323,  10  South.  673; 
44  La.  Ann.  603,  10  South.  886;  31  La.  Ann. 
179;   Id.  408;   7  La.  Ann.  531. 

A  list  of  tales  jurors  drawn  under  Act  No. 
44  of  1877,  {  7,  by  the  Jury  commissioners 
under  order  of  the  judge,  and  to  be  used 
only  In  the  particular  case  for  which  drawn, 
and  after  exhaustion  of  the  regular  panel, 
has  not  to  be  served  upon  the  accused.  11 
La.  Ann.  685;  15  La.  Ann.  207;  14  La  Ann. 
464-052;  30  La.  Ann.  536;  34  La.  Ann.  193; 
37  La.  Ann.  459;  Act  No.  138,  Ex.  Sess.  1877, 
p.  209;  Thomp.  Jury  Trials,  pp.  13,  18,  20, 
23,  and  authorities. 

MoENEBY,  T.  The  defendant  was  tried 
for  murder,  found  guilty  without  capital  pun- 
ishment, and  sentenced  to  Imprisonment  at 
hard  labor  for  life.   He  appealed. 

The  trial,  judge  ordered  the  derk,  In  view 
of  the  possibility  of  exhausting  the  regular 
panel,  to  notify  the  jury  commission  to  meet 
In  open  court,  and  draw  30  additional  jurors 
to  pass  upon  defendant's  case.  The  defend- 
ant complahis  that  this  list  of  juro;rs  was 
not  served  on  him  two  entire  days  before 
the  trial.  The  list  was  not  served  on  him, 
bat  a  copy  was  served  on  his  attorney. 
This  was  not  In  compliance  with  the  law,  as 
section  992  of  the  Revised  Statutes  requires 
that  the  list  be  served  on  the  defendant  It 
Is  contended  by  the  state  that  the  law  does 
not  require  that  a  list  of  jurors  drawn  un- 
der section  7  of  Act  No.  44  of  1877,  in  an- 
ticipation of  the  exhaustion  of  the  regular 
panel,  should  be  served  on  the  defendant, 
as  they  are  not  a  part  of  the  regular  venire, 
and  are  tales  jurors,  to  be  in  attendance  In 
case  the  panel  should  be  exhausted.  Section 
7  of  said  Act  No.  44  we  think  clearly  dis- 
tinguishes jurors  drawn  by  the  jury  com- 
mission under  the  order  of  the  court  and 
those  siunmoned  instanter  by  the  sheriff 
from  among  those  In  the  court  room  and 
vicinity.  The  authorities  referred  to  by  the 
district  attorney,  which  dispense  with  the 
service  of  the  list  of  jurors  on  the  defend- 
ant, are  In  those  cases  where  the  jurors 
were  summoned  from  among  the  bystanders 
by  the  sheriff  for  instant  service,  and  when 
there  was  no  time  to  serve  the  list  on  the 
defendant  In  the  case  of  State  v.  Stewart, 
34  La.  Ann.  1037,  it  was  held  that  jurors 
drawn  as  talesmen  under  section  7  of  Act 
No.  44  of  1877,  although  designated  as  such 
in  the  act,  are  not  assimilated  to  talesmen 
drawn  from  among  the  bystanders,  a  list  of 
whom  cannot  be  made  and  served  on  the 
accused  in  the  time  required  by  section  992 
of  the  Revised  Statutes;  and  it  was  further 
held  that  the  list  of  tales  jurors  drawn  In 
pursuance  of  said  section  of  said  act  must 
be  served  on  the  defendant  in  accordance 
with  section  992,  Rev.  St  In  that  case  the 
jurors  were  ordered  drawn  to  sej've  generally 
at  the  term  of  court  in  all  criminal  cases. 
But  we  do  not  see  In  what  manner  the  ef- 
fect of  the  statutes  can  be  changed  by  order- 


ing that  the  jurors  serve  on  a  particular  case, 
as  was  done  In  the  case  of  defendant  It 
would  seem  that  there  Is  stronger  reason 
for  the  service  of  the  list  of  Jurors  in  such 
case.  In  the  case  of  State  t.  Chambers,  40 
La.  Ann.  36,  11  South.  944,  objection  was 
made  that  no  list  of  the  additional  jurors, 
drawn  in  pursuance  of  section  7  of  Act  No. 
44  of  1877,  had  been  served  on  the  defendant 
two  entire  days  before  his  trial,  and  that  Qie 
order  specified  the  particular  cases  in  which 
they  were  to  serve.  The  judge  ordered  the 
Jury  commission  to  draw  75  additional  Jurors 
to  serve  on  the  case  of  defendants  in  this 
case.  We  held  that  this  did  not  vitiate  the 
drawing,  and  found  that  the  list  had  been 
served  on  defendants  In  accordance  with 
law.  We  took  occasion  to  say  that  the  ol>- 
ject  of  the  statute  (section  992,  Rev.  St)  in 
requiring  a  list  of  the  Jurors  to  be  served  on 
the  defendant,  is  that  he  may  have  an  cq^ 
portunity  of  inquiring  Into  the  character  and 
qualifications  of  the  jurors  who  are  to  pass 
on  his  case,  and  be  able  to  prepare  with 
intelligence  the  challenges  which  he  may 
wish  to  present  In  the  case  at  bar  the  ju- 
rors were  drawn  for  the  special  purpose  of 
passing  on  defendant's  case,  and  as  a  fact 
some  of  them  formed  a  part  of  the  jury  im- 
paneled to  try  him.  He  was  deprived  of 
the  benefits  of  section  992,  Id.,  and  we  think 
the  trial  Judge  erred  In  forcing  him  to  trial 
over  his  objection  that  be  had  not  been 
served  with  a  list  of  jurors  who  were  to 
pass  on  his  case  two  entire  days  before  his 
trial.  State  v.  Stevraxt,  34  La.  Ann.  1037; 
State  V.  Chambers,  45  La.  Ann.  36, 11  South. 
944.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be 
annulled  and  reversed,  and  it  is  now  ordered 
that  this  case  be  remanded,  to  be  proceeded 
with  according  to  law. 


W  La.  Aaa.  IIJD 
STATE  V.  FOSTER.     (No.  356.) 
(Supreme  Court  of  Louisiana.     Oct  30,  1883.) 
Criminal  Law— Bepjlratioii  of  Jukt. 
In  capital  cases,  where  the  jnrors  have 
separated,  and  the  sheriff  or  his   deputy   has 
failed  to  properly  keep  them  in  charge,  abuse 
and  misconduct  will  be  presumed,  and  Uie  ver- 
dict will  be  set  aside. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  West 
Cirroil;   C.  J.  Bills,  Judge. 

Ed.  Foster  was  convicted  of  manslaughter, 
and  appeal&    Reversed. 

W.  3.  Gray  and  Robt  Whelstone,  for  ap- 
pellant 

John  R.  Land,  Dlst  Atty.,  tot  the  Statew 

The  supreme  court  having  no  jurisdiction 
in  criminal  cases  to  review  questions  of  fact, 
the  evidence,  though  reduced  to  writing, 
and  made  part  of  the  record,  will  not  be  ex- 
amined for  the  purpose  of  determining 
whether  it  authorized  a  conviction,  or  the 
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refusal  of  a  new  trial,  asked  for  on  the 
grounds  that  It  did  not  30  La.  Ann.  401; 
32  La.  Ann.  526;   38  La.  Ann.  497. 

Under  section  3  of  Act  No.  7  of  1880  It  Is 
sufficient  that  the  district  judge  shall  fix 
at  least  four  terms  of  court  in  each  parish 
of  a  judicial  district  composed  of  three  or 
more  parishes,  and  that  at  least  three  weeks 
shall  elapse  between  the  holding  of  each 
term  of  court  In  the  some  parish.  This  act 
does  not  require  that  any  special  length  of 
time  shall  transpire  between,  the  session  of 
the  court  in  one  parish  and  its  8e88i<ni  In 
an  adjoining  parish  of  the  same  dlatrict 
Act  No.  7  of  1880,  8  3. 

The  use  of  Intoxicating  liquors  as  refresh- 
ments by  jurors,  during  the  progress  of  a 
protracted  trial,  is  no  ground  for  granting  a 
new  trial,  without  evidence  of  intoxication 
<m  tlie  part  of  the  jurors.  23  La.  Ann.  148; 
1  Bish.  Crim.  Proc.  (  099;  Thomp.  &  M. 
Juries,  §  378;  Froft.  Jury  Trial,  i  402. 

A  separation  of  the  jury  will  not  vitiate 
a  verdict  unless  it  be  of  such  a  character 
tliat  prejudice  to  the  imrty  complaining  may 
be  expected  to  have  resulted  therefrom. 
The  rule  cannot  be  extended  to  such  tempo- 
rary or  necessary  separations  as  may  be 
reasonably  anticipated,  or  must  necessarily 
occiu-  iu  the  course  of  a  protracted  triaL  10 
La.  Ann.  601;  30  La.  Ann.  921;  28  La.  Ann. 
657;  2S  La.  Ann.  574;  Thomp.  &  M.  Juries, 
p.  370. 

If  the  jurors  are  accused  of  misconduct, 
they  may  show  by  their  oatha^  not  only  In 
their  own  vindication,  but  in  furtherance  of 
justice,  that  they  were  not  guilty  of  the 
misconduct  chai-ged  against  them.  Thomp. 
&  M.  Juries,  p.  547.  i  446. 

PARLANCE,  J.  The  defendant  having 
been  indicted  for  murder,  was  tried,  found 
gnilty  of  manslaughter,  and  sentenced  to 
imprisonment  in  the  state  penitentiary  for 
a  term  <^  20  years.  He  has  appealed.  He 
relies  for  the  revefsal  of  the  judgement 
against  him  upcm  three  bills  of  exception. 
The  gravest  complaint  Which  he  makes  is  as 
to  the  refusal  of  the  judge  a  quo  to  grant 
him  a  new  trial.  The  motion  for  a  new 
trial  alleges,  among  other  matters,  that  the 
jurors  separated  whUe  they  wm»  deliber- 
attng;  that  they  drank  a  large  quantity 
of  whisky;  that  one  or  more  of  the  jur(x« 
were  under  the  Influence  of  liquor;  and 
that  while  th^  'Were  dellt>erathig  they  were 
boisterous  and  noisy;  so  much  so  that  on 
one  of  the  two  nights  during  which  they 
were  deliberating  their  noise  prevented  the 
inhabitants  of  the  town  from  sleeping.  The 
motion  for  a  new  trial  sets  out  at  length  and 
in  detail  the  alleged  misconduct.  B^om  the 
testimony  of  the  deputy  shralff  who  was  hi 
charge  of  the  jury  it  clearly  appears  that 
the  juroiB  separated.  After  they  bod  entered 
upon  their  d^bwations  the  deputy  sheriff 
took  them  to  his  house,  which  is  atwut 
300  yards  from   the   courthouse.     The  10 


white  jurors  were  placed  in  one  of  tlu 
rooms  in  the  house  and  the  2  colored  jurors 
were  placed  in  tho  kltch^i  at  a  distance  ot 
about  35  feet  from  the  room  in  which  the 
white  Jurors  were.  After  the  jurors  had 
retired  for  the  night,  the  deputy  sh»UI  left 
the  room  in  which  the  white  jurors  were, 
and  he  occupied  another  adjoining  room. 
There  was  no  officer  with  the  white  jurors 
during  that  night  nor  was  there  any  with 
the  colored  jurors.  The  doors  of  the  rooms 
were  not  locked.  The  jurors  might  have 
left  their  rooms  without  the  Imowledge  of 
the  deputy  sheriff.  There  is  a  back  door  to 
the  room  in  which  the  colored  jurors  slept, 
and  they  might  have  gone  out  of  their  room 
without  the  knowledge  of  the  deputy  sheriff. 
These  facts  are  clearly  established.  There 
was  no  attempt  to  disprove  them.  The 
deputy  sheriff  admits  them.  It  is  well 
established  that  in  capital  cases  the  jury 
cannot  be  permitted  to  separate.  State  v. 
Crosby,  4  La.  Ann.  434;  state  v.  Desmond, 
6  La.  Ann.  388;  State  v.  Costello,  11  La. 
Ann.  282;  State  v.  Populus,  12  La.  Ann. 
710;  State  v.  Bvans,  21  La.  Ann.  321.  In 
capital  cases,  Mpoa  a  separation  of  the  jurors, 
misconduct  and  abuse  will  be  presumed. 
State  V.  Homsby,  8  Rob.  (La.)  554;  State  v. 
Bvans,  21  La.  Ann.  321;  State  v.  Frank, 
23  La.  Ann.  213;  State  v.  Nockum,  41  La. 
Ann.  691,  6  South.  729;  State  v.  Warren,  43 
La.  Ann.  828,  9  South.  659.  In  State  t.  War- 
ren, 43  La.  Ann.  828,  9  South.  559,  this  court 
held  that  in  a  capital  case,  a  separation  of 
the  jury,  part  of  the  jurors  remaining  with- 
out a  deputy  in  charge  while  the  others  are 
led  out  of  the  building,  is  fatal  to  the  prose- 
cution. The  defendant  is  so  manifestly  en- 
titled to  relief  because  of  the  separation  of 
the  jurors  and  by  reason  of  the  failure  of 
the  deputy  sheriff  to  properly  remain  in 
charge  of  them,  that  we  consider  it  un- 
nedeasary  to  pass  upon  the  other  questions 
presented.  It  is  therefore  ordered  that  the 
verdict  of  the  jury  be  set  aside,  and  the 
judgment  appealed  from  annulled,  avoided, 
and  reversed;  that  the  defendant  be  de- 
tained in  custody  subject  to  the  orders  of 
the  sixth  judicial  district  court  for  the  pariah 
of  West  OarroU,  to  await  further  prosecutioa 
or  proceedings  according  to  law. 


(41  !«.  Ash.  un) 
STATE  V.  LANGFORD.     (No.  858.) 

(Supreme  CSoort  of  Lonisiana.     Oct  30,  1893.) 

OOMPKTBKOT  OF  WlTSESS — RaPB — IrFOBUATION — 
COHFI.i.IKTB  OT  PrOBEOOTXIX  —  MlBOONOOOT  OF 

Offiobb. 

1.  A  witness  having  stated  that  "she  does 
not  know  what  would  be  the  conseqaence,  nor 
how  she  would  be  pnnlshed,  if  she  testified 
falsely,"  and  the  Judge  having  certified  that 
"from  the  manner  of  the  witness  on  the  stand, 
and  her  answers  to  questions,  she  exhibited  as 
mucli  intelligence  as  ordinary  persons  of  her 
class,"  hdd,  that  the  witness  is  a  "person  oi 
proper  nnderstauding,"   under  Act  No.  29  of 
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18S0,   and  tbat  her  statement  does  not  show 
that  she  Is  ignorant  of  the  nature  of  an  oath. 

2.  A  person  to  whom  complaint  has  been 
made  by  the  victim  of  a  rape  or  of  an  attempt 
to  ravish  cannot  be  permitted  to  repeat  at  the 
trial  all  the  details  of  the  outrage  as  reported 
to  the  witness,  but  can  only  testify  to  the 
fact  of  the  complaint  having  been  made,  and 
to  the  condition  of  the  victim  when  making 
the  complaint.  Afl  part  of  the  res  gestae,  sncfi 
statements  are  admissible,  and  defendant  may 
bring  them  oot  on  cross.examination.  They 
may  also  be  given  to  corroborate  the  testimony 
of  the  prosecutrix,  but  only  when  her  testi- 
mony has  first  been  impeached. 

3.  Where  the  defendant  was  being  tried 
for  an  assault  with  intent  to  ravish,  and  the 
deputy  sheriff  in  charge  of  the  jury,  on  be- 
ing informed  that  the  jury  stood  11  to  1,  said 
to  the  juror  opposed  in  opinion  to  the  other 
jurors:  "Why,  John!  Plain  case,"  hdd,  that 
the  verdict  or  guilty  brought  in  by  the  jury 
was  vitiated  by  the  misconduct  of  the  deputy 
sheriff. 

4.  When  an  information  fw  assault  with 
intent  to  ravish  charges  that  the  defendant 
"with  force  and  arms  nnlawfolly  did  make  as- 
sault upon  A.  B.,  with  intent  her,  the  said  A. 
B.,  then  violently  and  against  her  will  felo- 
niously to  ravish  and  carnally  know,"  the  in- 
formation is  sufficient 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Grant; 
George  Wear,  Judge. 

William  Langford  was  couTlcted  of  assault 
with  intent  to  rape,  and  appeals.     Reversed. 

W.  C.  Roberts,  for  appellant 

A  witness  whose  competency  is  objected  to 
by  defense  in  a  criminal  case,  and  who  an- 
swers a  question  on  cross-examination  touch- 
ing that  question,  that  "she  does  not  Imow 
what  will  be  the  consequence,  nor  how  she 
will  be  punished,  in  case  she  swears  falsely," 
is  not  a  competent  witness  according  to  the 
terms  of  Act  No.  29  of  the  Acts  of  1886. 

It  is  error  to  permit  the  state,  in  the 
prosecution  of  one  charged  with  rape,  or  with 
an  "assault  with  Intent  to  commit  rape," 
by  one  to  whom  the  prosecutrix  is  alleged 
to  have  told  the  particulars  of  the  assault,  to 
prove  what  she  told  such  person.  Such  tes- 
timony is  not  admissible  for  the  pui-pose  of 
corroborating  the  testimony  of  the  prose- 
cutrix; the  fact  of  her  making  complaint  only 
la  admissible  for  that  purpose.  Knobl.  Grim. 
Dig.  p.  364,  and  the  authorities  there  dted; 
Amer.  Dig.  (1892.)  p.  4470,  par.  87. 

Improper  communications  between  the  jury 
and  the  officer  in  charge  vitiates  the  verdict. 
When  the  officer  states  in  the  presence  of  the 
jury,  addressing  one  of  tbem,  "Plain  case," 
such  statement  Is  Improper,  and  calculated 
to  influence  the  minds  of  the  Jury,  and  the 
verdict  is  vitiated.  4  La.  Ann.  26,  State  ▼. 
Summers;  35  La.  Ann.  889,  State  t.  Dallas; 
8  Rob.  (La.)  590,  State  v.  Kenedy. 

The  conduct  of  an  officer  in  charge  of  a 
jury  may  be  proved  like  any  other  fact. 
Hawkins  v.  Publishing  Co.,  29  La.  Ann,  134. 

In  felonies  the  act  charged  must  be 
charged  to  have  been  "feloniously"  done, 
and  in  the  charge  "assault  with  intent  to 
commit  rape"  the  act  must  be  charged  also 


to  hare  been  "forcibly"  or  "violently"  done 
KnobL  Crlm.  Dig.  p.  232,  and  authoritiet 
there  cited. 

John  R.  Land,  Dlst  Atly.,  for  the  State. 

The  competent  witness  in  criminal  mat- 
ters is  any  person  of  proper  understanding, 
under  Act  No.  29  of  1886.  No  diaqimlifica- 
tions  can  be  recognized  ontside  of  said  act 
State  ▼.  Hack,  41  La.  Ann.  1082,  6  South. 
80S. 

Testimony  of  a  third  person  la  admissible 
in  evidence  to  prove  that  the  victim  of  an 
assault  with  Intent  to  rape  made  complaint 
recentiy  after  the  commission  of  the  offense, 
and  also  to  show  condition  of  the  victim  at 
the  time  of  making  sudi  complaint  While 
BosSb.  evidence  does  not  constitute  a  part  of 
the  res  gestae,  it  Is  admissible  in  corrobora- 
tion of  the  testimony  of  the  party  outraged. 
38  La.  Ann.  61S;  14  La.  Ann.  529;  Wbart 
Crlm.  Law,  p.  441;  2  Starkle,  Sv.  p.  961; 
Greenl.  Bv.  p.  167. 

Motions  for  new  trials  are  addressed  to  the 
discretion  of  the  trial  court,  whose  action  in 
denying  them  wiU  not  be  reversed  In  the  ab- 
sence of  a  showing  that  the  court  abused  Its 
discretion  to  the  detriment  of  appellant.  23 
La.  Ann.  826;  S3  La.  Ann.  310;  35  La.  Ann. 
96;  38  La.  Ann.  497. 

A  Juror  cannot  be  examined  as  a  witness 
to  Impeach  the  verdict  of  the  jury  of  which 
he  Is  a  member.  30  La.  Ann  126C;  32  La. 
Ann.  842;  35  La.  Ann.  1031. 

While  the  testimony  of  Jurors  will  not  be 
received  to  Impeach  their  verdict  it  does  not 
follow  that  such  testimony  wlU  not  be  re- 
ceived to  sustain  It  If  jurors  are  accused 
of  misconduct  they  may  show  by  their  oaths, 
not  only  In  their  own  vindication,  but  in  fur- 
therance of  justice,  tbat  they  were  not  gruUty 
of  the  misconduct  charged  against  them; 
Thomp.  &  M.  Jur.  f  446. 

The  mental  or  phjrsical  condition  of  a  per- 
son Is  not  a  question  of  law,  but  a  question 
of  fact     14  La.  Ann.  652;   Id.  79. 

In  an  information  charging  an  assault  with 
intent  to  commit  rape  It  is  not  necessary 
tbat  the  pleader  should  qualify  both  the  "act" 
and  the  "Intent"  as  felonious.  To  qualify 
the  intent  is  sufficient  83  La.  Ann.  921; 
38  La.  Ann.  903. 

In  an  information  charging  an  assault  with 
intent  to  commit  rape,  It  Is  not  necessary  that 
the  pleader  should  qualify  both  the  "act"  and 
"Intent"  as  "vlolenUy"  or'  "forcibly"  done. 
To  thus  qualify  the  "Intent"  alone  is  suffi- 
cient 38  La.  Ann.  921;  38  La.  Ann.  963;  2 
Bish.  Grim.  Proc.  §  81. 

PARLANGB,  J.  The  defendant  has  been 
found  guilty  by  a  jury  of  an  assault  with  in- 
tent to  ravish,  and  he  has  been  sentenced  to 
lmpris(mment  In  the  state  penitentiary  tar 
a  term  of  IS  months.  He  has  appealed,  and 
he  relies  on  four  bills  of  exception  to  reverse 
the  Judgment  of  the  lower  court  Bj  his 
first  bill  of  exception  he  contends  that  the 
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prosecatriz  "was  not  a  competent  witness." 
The  only  ground -for  this  contention  Is  tliat 
on  cross-examination  she  stated  that  "she  did 
not  Isnow  the  consequence,  nor  how  she 
would  be  punished,  in  case  she  testified  false- 
ly." The  Judge  a  quo,  in  ovemiling  the  ob- 
jection to  the  competency  of  the  witness, 
stated  that  "from  the  manner  of  the  witness 
on  the  stand,  and  her  answers  to  questions, 
she  exhibited  as  mach  intelligence  as  ordi- 
nary peT80i»  of  her  class."  We  understand 
the  defendant's  ooonsel  to  c<Hitend  in  his 
brief  that  the  statement  of  the  prosecutrix 
proTes  her  to  be  a  person  who  does  not  un- 
derstand the  nature  of  an  oath.  This  con- 
tention is  without  force.  There  is  notliing 
In  the  record  to  support  It  The  prosecutrix 
may  well  have  meant  that  she  was  ignorant 
of  the  instrumentaUtles  by  which  the  crim- 
inal law  would  punish  her  if  she  committed 
perjury,  and  that  she  did  not  know  what 
the  legal  penalty  would  be.  This  would 
neither  prove  her  to  1s.dk  "proper  understand- 
ing," within  the  meaning  of  Act  No.  29  of 
18S6,  nor  to  be  ignorant  of  the  nature  of  an 
oath.  We  are  fortified  in  reaching  this  oon- 
dnalon  by  ttie  statement  of  the  judge  a  quo, 
who  heard  and  saw  the  witness,  and  to 
whom  a  large  discretion  is  left  in  the  matter. 
The  Judge  refers  evidently  to  the  intelligence 
and  mental  capacity  of  the  witness,  and  he 
did  not  consider  the  statement  as  relating 
to  her  ability  to  comprehend  the  nature  of 
an  oath.  Competency  Is  the  rule,  incompe- 
tency the  exception.  The  burden  is  on  the 
defendant  to  show  the  witness  incompetent. 
He  has  failed  to  do  so.  If  his  Intention  was 
to  show  that  the  prosecutrix  did  not  under- 
stand the  nature  of  an  oath,  he  could  easily 
have  addressed  to  her  such  questions  as 
would  have  made  the  scope  of  his  inquiry 
clear  to  her,  and  would  have  diclted  from 
her  such  an  answer  as  would  have  shown 
plainly  whether  she  had  or  bad  not  the  prop- 
er understanding  of  the  nature  of  an  oath. 

The  second  bill  of  exception  reserves  the 
objection  of  defendant  to  the  admission  of 
the  testimony  of  a  witness  who  was  offered 
by  the  state  to  prove  the  statements  made 
to  him  by  the  prosecutrix  as  to  the  crime 
for  which  the  defendant  was  being  tried. 
In  the  case  of  State  v.  Robertson,  3S  La. 
Ann.  618,  this  court  held  that  a  person  to 
whom  complaint  has  been  made  by  the 
victim  of  a  rape,  when  placed  on  the  witness 
stand,  cannot  be  permitted  to  repeat  all  the 
details  of  the  outrage,  and  the  name  of  the 
ravisher,  as  reported  to  the  witness,  but  can 
only  testify  as  to  the  facts  of  the  complaint 
having  been  made,  and  as  to  the  condition 
of  the  victim  when  making  the  comi^int 
Bishop,  in  his  treatise  on  Criminal  Pro- 
cedure, states  that  this  is  the  English  and 
the  more  common  American  practice.  To 
the  same  efTect  Is  Oreenleaf  on  Evidence. 
When  the  statements  are  part  of  the  res 
gestae  they  are  excepted  from  the  operati<m 
of  the  rule  Just  stated,  and  they  may  also 


be  drawn  out  by  the  defendant  on  cross-ex- 
amination. They  may  be  admitted  to  cor- 
roborate the  testimony  of  the  prosecutrix, 
but  only  when  her  testimony  has  been  Im- 
peached. When  they  are  offered  by  the 
state  In  making  out  the  case  against  the  ac- 
cused, and  before  the  testimony  of  the  prose- 
cutrix has  been  Impeached,  they  will  be  re- 
jected, as  was  done  in  the  case  of  State  ▼. 
Robertson,  just  quoted.  In  the  instant  case 
the  state  offered  tlie  testimony  without  lim- 
itation. The  testimony  appears  to  have  been 
offered  wliile  the  state  was  making  oat 
the  case  against  the  accused,  and  before  the 
defense  had  opened.  The  Judge  a  quo  states 
that  the  evidence  was  admissible  in  cor- 
roboration of  the  testimony  of  the  proseca- 
trtx,  and  that  he  limited  it  to  that  purpose. 
The  statements  could  not  have  been  admit- 
ted In  corroboration,  unless  the  testimony 
of  the  prosecutrix  Iiad  first  been  impeached, 
of  which  there  is  no  proof  or  indication  in 
the  record.  On  the  contrary,  it  appears  that 
the  statements  with  all  their  details  went  to 
the  Jury  before  the  defense  opened.  This 
was  error. 

The  third  bill  of  exception  concerns  the 
refusal  of  the  judge  a  quo  to  grant  the  de- 
fendant a  new  trial,  for  which  the  latter  had 
moved  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  and 
that  "the  jury,  while  considering  the  verdict 
herein,  were  improperly  and  imduly  in- 
fluenced by  the  deputy  In  charge  thereof, 
who  stated  to  them  'that  It  was  a  plain 
case,  <x  straight  case,'  and  further  stated 
and  exclaimed,  'Why,  John!'  one  or  mon 
times,  when  Informed  that  one  Jolm  Wilson 
was  holding  them;  that  by  said  conduct  the 
said  John  Wilson  was  Influenced,  and  the 
verdict  rendered  by  said  Jury  vitiated."  The 
testimony  adduced  on  the  hearing  of  the  mo- 
tion for  a  new  trial  was  reduced  to  writing, 
and,  the  defendant  having  only  excepted  to 
the  overruling  of  the  motion,  and  having 
annexed  said  testimony  to  his  bill,  the  same 
Is  before  us  for  review.  There  were  several 
objections  made  to  testimony  offered  on  the 
hearing  of  the  motion  for  a  new  trial,  but 
it  is  unnecessary  for  us  to  pass  upon  them, 
as  we  can  reach  a  conclusion  on  this  point 
by  considering  only  the  testimony  admitted 
without  objection.  We  are  satisfied  from  the 
evidence  that  the  deputy  sheriff  In  charge  of 
the  Jury  went  into  the  Jury  room  after  the 
Jiuy  had  been  deliberating  for  some  time, 
and,  on  his  inquiring  whether  the  Jury  had 
agreed,  was  Informed  that  the  Jury  stood 
11  to  1,  and  that  John  Wilson  was  the  one 
ivaoT  opposing  the  views  of  the  other  11 
jurors.  The  deputy  sheriff  then  exclaimed 
and  said  to  John  Wilson,  "Why,  John!  Plain 
case,"  or  words  of  similar  import  Subse- 
quently the  jury  agreed,  and  brought  into 
court  a  verdict  against  the  defendant 
While  bearing  in  mind  the  decisions  of  this 
court  which  declare  that  great  weight  Is 
given  to  the  rulings  of  trial  Judges  in  refos- 
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ing  new  trials,  and  while  alao  bearing  in 
•nlnd  the  decisions  which  differentiate  be- 
tween misconduct  which  vitiates  a  verdict 
and  miscondnct  which  does  not,  we  hold  in 
the  instant  case  tliat  it  was  error  to  refuse 
a  new  triaL  The  question  goes  beyond  the 
scope  of  mere  legal  formalities.  It  is  a  mat- 
ter of  substance  which  affects  the  right  of 
the  defendant  to  a  fair  and  Impartial  trlaL 
It  would  be  difScult  to  state  a  case  of  un- 
lawful communication  with  the  Jury  which 
would  vitiate  a  verdict  if  a  deputy  sheriff 
can  be  permitted  to  exclaim  reprovingly  to 
a  Juror  for  not  agreeing  to  the  verdict  which 
the  deputy  sheriff  conceives  should  be  re- 
turned, and  if  that  officer  can  state  to  the 
Juror  that  the  case  is  plain.  See  Proff.  Jury, 
§  391.  In  the  case  of  State  v.  Dallas,  35  La. 
Ann.  900,  this  court  reversed  the  Judgment 
in  a  criminal  case  because  one  of  the  deputy 
sheriffs  in  charge  of  the  Jiury  stated  to  one 
of  the  jurors  that  he  had  heard  that  the  de- 
fendant had  been  sentenced  to  the  pen- 
itentiary. In  that  case  the  court  used  the 
following  language:  "The  conduct  of  the 
deputy  sheriff  Is  In  the  highest  degree  tm- 
becoming  and  reprehensible,  and  places  him 
in  the  attitude  of  an  officer  who  deliberately 
impedes  the  administration  of  justice,  which 
it  was  his  boubden  duty  to  promote,  and 
willfully  clogs  the  execution  of  the  laws 
which  he  has  sworn  to  support.  •  •  • 
A  sheriff  or  any  of  his  deputies  having 
charge  of  a  jury  in  a  criminal  case  has  the 
right  of  speaking  to  the  Jurors  for  the  pur- 
pose of  inquiring  into  and  ascertaining  their 
wants,  or  of  conveying  necessary  messages 
to  them.  Such  conversations,  when  not  re- 
ferring to  the  case,  or  to  the  accused  on 
trial,  will  not  vitiate  the  proceedings."  We 
are  clear  that  the  misconduct  of  the  deputy 
sheriff  who  was  in  charge  of  the  Jury  in  this 
case  caused  serious  injury  to  the  defendant, 
and  that  his  motion  for  a  new  trial  should 
have  been  granted. 

The  fourth  bill  of  exception  contains  the 
defendant's  reservation  as  to  the  action  of 
the  judge  a  quo  in  overruling  the  motion  in 
arrest  of  Judgment,  by  which  the  defendant 
urged  that  the  information  is  defective,  in 
that  it  fails  to  charge  that  he  did  "felo- 
niously" make  the  assault  charged;  and  also 
In  that  it  falls  to  charge  that  he  made  the 
assault  "forcibly"  or  "violently."  The  In- 
fwmatlon  charges  that  the  defendant,  with 
force  and  arms,  unlawfully  did  make  an  as- 
sault upon  the  prosecutrix,  with  intent  her, 
the  said  prosecutrix,  then  violently  and 
against  her  will  feloniously  to  ravish  and 
carnally  know.  The  information  is  suffi- 
cient State  V.  Bradford,  33  La  Ann.  9*^11; 
State  V.  Sonnier,  38  La.  Ann.  962;  2  BIsh. 
Crim.  Proc.  i  81.  Therefore,  for  the  reasons 
stated  in  sustaining  defendant's  objections 
as  set  forth  in  bis  second  and  third  bills  of 
exception,  it  is  ordered  that  the  verdict  of 
the  Jury  be  set  aside;  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 


versed; and  that  the  defendant  be  detained 
In  custody  subject  to  the  orders  of  the  fourth 
judicial  district  court  for  the  parish  of  Grant, 
to  await  further  prosecution  or  proceedings 
according  to  law. 


(46  La.   Ann.   1486) 
Succesiloo  of  SHORT.     (No.  11,290.) 
(Supreme  Cionrt  of  Lonisiana.     Dec.  18.  1893.) 
Adiiinibtbjltiok— AUiOWjL^tOB  or  (^LAlMa— Bvi- 

DEKCB. 

L  £}ntries  on  the  note  of  evidence,  made 
in  the  performance  of  his  duty  by  a  public  offi- 
cer. In  the  performance  of  a  duty,  are  prima 
facie  evidence  of  the  facta  stated. 

2.  A  claim  for  taxes  was  decreed  due,  and 
ordered  carried  on  the  ezecntor's  account  aa  a 
debt  of  the  Buccession.  The  evidence  upon 
whidi  the  district  court  rendered  judgment.  In 
so  far  as  relates  to  this  claim,  was  not  tran- 
scribed in  the  record  of  appeal.  In  the  inix>m- 
plete  state  of  the  record,  the  opposition,  in  so 
far  as  relates  to  this  claim.  Is  determined,  and 
the  rights  of  opponents  reserved. 

3.  Where  the  patient,  being  feeble,  and  tn 
a  nervous  and  delirious  state,  reanired  atten- 
tion entirely  unusual,  and  the  services  were 
skillfully  and  faithfully  rendered;  where  sur- 
gical operations  were  performed,  and  extra 
time  was  devoted  by  the  physician  in  endeavor- 
iuK  to  relieve  the  patient  from  his  sufferings, 
which  were  intense, — held,  that  the  performance 
of  the  operations,  and  the  time,  in  addition  to 
the  regular  visits,  taken  in  attending  to  the  pa- 
tient, were  within  the  scope  of  the  physician's 
authority,  if,  in  his  judgment,  it  was  neces- 
sary. 

4.  The  testimony  of  honorable  physicians 
sustains  the  correctness  of  the  judgment  ap- 
pealed from  in  respect  to  this  claim,  and  the 
court  agrees  with  the  district  court  in  the  re- 
duction made,  and  tliat  in  all  other  respects 
the  proof  fully  sustains  the  charges  made. 

5.  Services  were  rendered  by  another  cred- 
itor, who  assisted  in  managing  business  in 
compliance  with  the  direction  of  the  employer. 
These  services  are  clearly  proven. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans,  Thomas  0.  W.  Ellis,  Judge. 

To  the  account  filed  by  Robert  H.  Short's 
executor,  cortain  legatees  and  creditors  filed 
opposttioD,  and  from  a  judgment  approving 
the  account,  opponents  appeal  Modified  and 
affirmed. 

Henry  C  Millar,  for  executor,  appellant 
F.  Rivers  Richardson,  f<^  abisent  heirs, 
curator  ad  hoc,  and  tutor,  appellants.  Ber- 
nard McCloskey,  for  Dr.  Joseph  Jones,  ap- 
peUee.  Geo.  W.  Plynn,  Aast  City  Atty., 
and  B.  A.  O.  Sullivan,  City  Atty.,  for  dty 
of  New  Orleans,  appellees. 

BREAUX,  J.  The  executor's  account  of 
administration  of  the  succession  of  the  late 
Robert  H.  Short  was  opposed  by  legatees 
and  creditors  of  the  succession.  The 
grounds  of  opposition  were  considered  and 
decided  and  the  account  approved  by  a 
Judgment  of  the  district  court  The  city  of 
New  Orleans  was  one  of  the  opponents,  and 
claimed  taxes  due  for  1883,  upon  property 
situated  on  the    comer    of    Prytanla    and 
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Fonrth  streets.  This  claim  was  allowed  by 
the  district  court,  wltb  Interest  and  costs, 
bnt  without  privilege.  The  claim  is  op- 
posed before  this  court  by  the  executor  and 
the  attorney  of  absent  heirs,  who  contend 
that  the  judgment  Is  erroneous,  for  the  rea- 
son that,  the  tax  lien  being  prescribed,  the 
tax  Is  due  by  the  owner  of  the  property  as- 
sessed. They  also  complain  of  the  court's 
action  in  permitting  the  filing  of  a  document 
after  the  evidence  had  been  closed  and  the 
case  argued  and  submitted.  In  reference  to 
this  document,  the  record  discloses  that  at 
the  time  the  case  was  submitted,  after  argu- 
ment, the  court  reserved  the  rijght  of  the 
dty  to  Introduce  it  In  evidence.  In  ac^ 
cordance  with  the  reservation,  the  document 
was  admitted  In  evidence.  In  the  absence 
of  any  testimony  and  of  any  objection  of 
record,  this  court  presumed  that  the  district 
court  properly  exercised  Its  discretion,  and 
admitted  the  evidence.  In  compliance  with 
tb«  reservation,  and  after  sufficient  notice 
to  all  parties  concerned.  Entries  on  the 
note  of  evidence,  made  In  the  performance 
of  his  duty  by  a  public  officer,  in  the  pov 
formance  of  a  duty,  are  prima  facte  evi- 
dence of  the  facts  stated.  The  claim  Is  for 
$105.80,  balance  of  taxes  toe  1883.  The  tax 
bin  Is  not  of  record.  Without  It,  to  prove 
that  the  assessment  Is  due  on  property  in 
the  name  of  Womald,  of  which  K.  H.  Shcwt 
was  the  owner,  the  claim  cannot  be  re- 
covered of  the  latter's  succession. 

The  court  a  qua  held  and  decided  that  the 
Judicial  record  shows  that  the  tlQe  which 
stood  in  Womald's  name  when  the  tax  of 
1883  was  assessed  was  annulled,  and  the 
property  decreed  to  CoL  Short,  and  that  CoL 
Short,  in  October,  1883,  evidently  paid  $460.- 
12  on  the  tax  biU  of  $656.  It  Is  manifest 
that  the  court  had  evidence  before  it  show- 
ing that  the  property  was  assessed  In  the 
name  of  Womald,  and  that  an  amount  of  the 
taxes  was  paid  by  Short  That  evidence  Is 
not  before  this  court.  It  Is  not  of  record  on 
appeal,  although  admitted  In  evidence  on  the 
trial  of  the  case.  The  judgment  also  decrees 
that  an  amount  is  due  to  the  city  of  New  Or- 
leans for  the  taxes  of  1889  and  1881,  wltb 
Interests  and  costs  secured  by  privilege. 
There  is  an  amount  to  the  city's  credit,  car- 
ried on  the  account,  for  taxes  of  those  years. 
There  Is  no  dalm  In  the  opposition  of  that 
dty  for  the  taxes  of  those  years.  The  Judg- 
ment Is,  In  this  respect,  ultra  petltem. 

The  dalm  of  the  attending  physician,  Dr. 
Joseph  Jones,  for  medical  services  rendered 
dnrlng  the  last  Illness  of  the  late  R.  H.  Short, 
was  carried  on  the  executor's  account  for 
$1,000,  subject  to  a  credit  of  $500,  amount 
paid  on  account  The  appellants,  legatees, 
contend  that  the  amount  of  the  Judgment  in 
his  favor  is  excessive,  and  pray  to  have  it 
reduced.  Dr.  Jones  was  the  family  physician 
and  the  firlend  of  the  deceased.  The  pa- 
tient's condition  required  careful  medical  at- 


tention. Operations  were  performed,  requir- 
ing skill,  to  alleviate  his  sufferings.  He  made 
282  professional  visits.  There  were  day  vis- 
its and  night  visits.  He  treated  the  patient 
surgically  at  different  times,  and  was  de- 
tained a  number  of  extra  hours  beyond  the 
professional  visits,  necessary  in  the  adminis- 
tration of  medicines  and  nourishment,  the 
patient  refusing  to  receive  them  from  any 
attier  hands  than  those  of  bis  physician.  The 
professional  services  rendered  and  surgical 
oi>erations  performed  are  detailed  in  the  ac- 
count sworn  to  as  correct  The  pisitient  was 
taken  lU  In  January,  and  In  April  was  con- 
fined to  his  bedroom.  From  April  to  the 
date  of  his  death.  In  August,  the  attendance 
was  constant,  from  once  to  twice  and  three 
times  a  day,  and  oftentimes  at  night  He 
was  in  a  feeble  and  delirious  state.  He  was 
an  old  man.  His  malady  was.  It  is  testi- 
fied, of  the  brain.  Besides,  he  suffered  from 
a  protrusion  of  the  intestines.  There  was 
a  complication  of  diseases,  requiring  the  skill- 
ful and  faithful  attention  which  was  ren- 
dered. Dr.  Ike  Scott  testified  that  he  has 
been  a  practicing  physician  over  40  years, 
and  considers  the  charge  for  14  operations 
for  prolapsus  of  the  rectum,  $140,  very 
reasonable,  and  that  the  charges  for  the 
other  services  are  reasonable.  He  considers 
the  required  attention  of  an  hoiur  more  than 
a  visit  Dr.  Thomas  testifies  that  he  charges 
three  dollars,  and  night  visits  five  dollars, 
and  that  for  a  visit  requiring  more  than  30 
minutes  he  would  charge  for  extra  time. 
This  uncontradicted  evidence  sustains  the 
correctness  of  the  judgment  We  agree  with 
the  district  judge  in  fixing  the  charge  for 
each  visit  at  three  dollars,  instead  of  four, 
as  charged,  and  that  in  all  other  respects 
the  proof  fuUy  sustains  the  charges  made. 
It  does  not  appear  that  the  physician  ex- 
ceeded the  scope  of  his  authority  in  the  num- 
ber of  visits  he  saw  proper  to  make.  In  the 
surgical  operations  performed  and  the  medi- 
cal attention  given  to  the  patient 

In  so  far  as  relates  to  the  claim  of  Shrank 
Stewart,  carried  on  the  executor's  acconnt 
for  $100,  and  also  opposed  by  the  creditors 
and  legatees,  the  testimony  shows:  He 
bought  warrants  for  the  deceased,  attended 
to  the  assessment  of  his  property,  and  gave 
other  attention  to  his  business,  for  which 
it  is  proved  that  that  charge  was  moderate. 
The  claim  is  not  stale  or  prescribed.  They 
were  rendered  within  three  years  preceding 
the  death  of  R.  H.  Short 

It  is  th^efore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  dismissing  the  claim  of  the  city 
of  New  Orleans,  for  the  taxes  of  1883,  $105.- 
12,  reserving  to  this  opponent  whatever  right 
it  may  have  for  recovering  this  tax.  In  ref- 
erence to  the  taxes  of  1889  and  1891,  the  ac- 
coimt  remains  unchanged,  and  the  judgment 
Is  amended  so  as  not  to  include  "the  further 
sum  of  $464.60AOO,  with  10%  per  amram  in- 
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terest  from  August  9,  1891,  for  the  tax  of 
1891."  Ab  amended,  the  judgment  is  af- 
firmed. 


W  La.  Ann.'  1447) 

liUKIS  T.  ALLEN.     (No.  11.231.) 
(Sapreme  Court  of  Looiaiana.     May  8,  1893.) 

PlEADIKQ— SCFFIOIESOT  OF  PbTITION  —  MeCHA  K 

iCAL  Arrasgeubnt — Nbobsbitt  op  Caption. 

1.  The  preparation  of  a  petition,  in  its  me- 
chanical arrani^ment,  li  left  to  the  taste  of 
the  attorney. 

ZThe  only  requUite  for  it  is  that  it  be 
a  written  or  printed  document  prepared  in  ac- 
cordance with  articles  171,  172,  Code  Pr. 

3.  If,  for  conrenlence,  and  as  a  matter  of 
taste,  the  attorney  uses  a  green  blank  form  of 
a  petition,  as  a  part  of  it,  on  which  is  printed 
the  address  to  the  conrt,  and  typewriting:  on 
white  sheets  for  the  other  part,  lioth  fastnned 
or  pasted  together  so  that  the  green  blank  form 
is  the  last  sheet,  but  so  arranged  that  the  printed 
address  appears  above  the  typewriting,  and  the 
whole,  thns  arranged,  is  a  logical  statement  of 
the  cause  of,  action,  it  is  a  compliance  with 
arUdes  171.  l72.  Code  Pr. 

4.  The  caption,  or  address  to  the  covrt.  is 
an  essential  part  of  the  petition,  and  it  cannot 
be  omitted  in  the  copy  served  on  the  defendant. 

5.  The  service  of  citation  will  not  cure  this 
defect. 

Fenner,  J.,  dissenting. 

On  Rehearing. 

1.  The  clerk  failed  to  annex  a  trne  copy  of 
the  petition  to  the  citation. 

2.  He  must  make  out  a  faithful  and  exact 
copy,  in  order  that  it  may  be  served  on  the  de- 
fendant 

3.  The  irregularity  urged  in  limine  must  be 
repaired  by  further  service. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parlsb  of 
Orleans;    George  H.  Tbeard,  Judge. 

Action  by  Ernest  Du  B.  Lukls  against 
Charles  J.  Allen.  The  petition  was  dis- 
missed, and  plaintiff  appeals.     Reversed. 

Harry  H.  Hall,  for  appellant  Carroll  & 
Carroll,  for  appellee. 

McBNERT,  J.  The  plalntlfC  filed  a  suit 
against  the  defendant,  and  the  petition  was 
made  np  of  a  part  of  the  blank  form  for  a 
petition,  and  the  other  In  typewriting.  The 
blank  form,  which  also  served  for  an  out- 
side wrapper,  had  the  caption,  In  printing: 
"To  the  Hon.  the  Judges  of  the  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans."  Im- 
mediately under,  and  following,  this  cap- 
tion, or  address  to  the  court,  the  typewritten 
part  of  the  petition  commenced:  "The  peti- 
tion of  Ernest  Du  B.  Lukls,  who  resides  In 
London,  with  respect,  represents,"  etc.  The 
typewritten  and  blank  form  parts  were  at 
tile  upper  ends  of  the  sheets,  pasted  together 
so  that  the  printed  part  on  the  last  sheet 
(blank  form)  projected  above  the  typewritten 
sheets,  so  that  the  reading  of  the  petition 
from  the  printed  portion  of  blank  could  be 
perused,  without  interruption,  to  its  conclu- 
sion. On  the  blank  form  there  were  the 
words  which,  usually  follow  the  address  to 


the  court,  but  they  were  omitted  and  ex- 
cluded from  the  body  of  the  petition.  They 
were  meaningless,  as  they  formed  no  part 
of  the  petition.  Nothing  In  a  petition  not 
preceding  the  sigrnature  forms  any  part  of  it 
The  copy  of  the  petition  served  on  the  de- 
fendant omitted  the  address  to  the  court 
The  defendant  filed  exceptions  to  the  peti- 
tion: (1)  That  the  petition  was  not  properly 
addressed  to  the  court;  (2)  that  the  copy 
served  on  him  was  not  an  exact  and  faithful 
copy;  (8)  that.  If  these  ^ceptlons  were  ovor- 
ruled,  the  peUtlon  disclosed  no  cause  of  ac- 
tion. The  district  Judge  sustained  the  last 
Plaintiff  appealed. 

The  defendant  contends  that  tbe  address 
was  on  the  outside  wrapper  of  the  petition, 
and  was  not,  therefore,  a  part  of  the  peti- 
tion. There  is  no  law  requiring  that  a  peti- 
tion shall  be  enveloped  In  a  wrapper,  tbe 
wrapper  forming  no  part  of  the  petition. 
Usually,  there  is  no  wrapper,  the  last  sheet 
of  the  petition  serving  for  this  purpose,  on 
which  the  filing  is  indorsed.  Tbe  sheets  of 
paper  on  which  the  petition  is  written  can 
be,  and  often  are,  fastened  or  pasted  to- 
gethv.  Tbe  preparation  of  the  petition,  in 
its  mechanical  arrangement,  is  left  to  the 
taste  of  the  attorney.  It  can  be  fancy,  on 
green  paper,  or  on  white  and  green,  so  ar- 
ranged as  to  alternate  in  colors,  if  so  desired. 
The  only  requisite  for  It  is  that  it  be  a  writ- 
ten or  printed  document  prepared  in  accord- 
ance with  articles  171,  172,  Code  Pr.  If, 
for  c<mTenience,  and  tti  a  matter  of  taste, 
as  we  presume  It  was  done  in  this  case,  tbe 
attorney  uSed  a  green  blank  form  for  a  part 
of  the  petition,  and  white  sheets,  with  type- 
writing, for  the  other,  and  pasted  them  to- 
gether, so  that  the  blank  form  containing 
the  address  should  project  above  the  white 
sheets  and  typewritten  parts,  we  can  find  no 
reasonable  objection  to  the  arrangement 
The  petition  thus  arranged  in  this  case  con- 
tains all  the  requirements  of  articles  171, 
172,  Code  Pr.,  tn  consecutiTe  and  logical  or- 
der. 

The  copy  of  the  petition  served  on  the  de- 
fendant omitted  the  address  to  the  court. 
Article  172,  Code  Pr.,  requires  that  the  peti- 
tion must  mention  the  name  or  title  of  the 
court  to  which  it  Is  addressed;  and  this  is 
essential  to  the  validity  of  the  petition, 
which  Is  admitted  by  plaintiff's  attorney,  in 
his  earnest  effort  to  maintain  the  caption  of 
the  petition  in  this  case.  Article  175,  Code 
Pr.,  requires  the  clerk  of  court  to  make  out 
an  exact  and  faithful  copy  of  the  petition  to 
be  served  on  the  defendant.  But  the  plain- 
tiff contends  that  the  citation  served  with 
the  petition  ciired  the  defect  of  the  omission 
in  the  petition  of  the  address  to  the  court, 
as  the  citation  contains  the  name  or  titie  of 
the  court,  and  names  and  residences  of  both 
plaintiff  and  defendant  This  seems  rea- 
sonable, but  article  178,  Code  Pr.,  requires  a 
copy  of  the  petition  to  be  annexed  to  tbe 
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citation.  This  copy  mnst  be  such  as  re- 
quired by  article  176,  Code  Pr.  The  ad- 
dress to  the  court  is  an  eesential  part  of  the 
petitl(Hi,  and  ItB  omission  cannot  be  excused, 
in  the  copy  served  on  the  defendant  The 
plaintiff's  snlt,  of  course,  cannot  be  dis- 
missed for  the  failure  of  the  clerk  to  matce 
a  true  copy  of  the  petition  to  be  served  on 
th'e  defendant  He  Is  entitled  to  delay  for 
the  serrice  of  same.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  tJie  Judgment 
appealed  from  be  avoided  and  reversed,  and 
It  is  now  ordered  that  this  case  be  remand- 
ed, to  be  proceeded  with  according  to  law, 
and  the  views  herein  exiHressed;  defendant 
to  pay  costs  of  appeal. 

FBNNER,  3^  dlssentins. 

On  Rehearing; 
(Dec  18,  1803.) 

BRBAUX,  J.  In  the  exception  to  plain- 
tiffs action  for  the  avoidance  of  a  sale  on 
the  ground  of  misrepresentation  and  failure 
of  consideration,  the  defendant's  grounds  are 
threefold:  (1)  That  the  petition  is  not  ad- 
dressed to  the  court;  (2)  that  the  copy  served 
upon  him  is  not  a  true  copy  of  the  petition; 
<3)  that  the  petition  discloses  no  cause  of 
action. 

The  petition  is  addressed  to  the  court  In 
print  on  a  separate  sheet  of  a  different 
color  than  that  on  which  the  petition  is  type- 
WTlttm.  The  petition  was  pasted  on  the 
printed  cover.  Just  below  the  caption,  which 
reads:  "To  the  Bonorable  the  Judges  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans."  On  the  reverse  of  the  wrapper  Is 
the  usual  Indorsement— the  court,  the  title 
of  the  suit,  the  name  of  the  attorney,  and 
the  date  of  filing.  The  petition  and  the  cap- 
tion are  united  with  mucilage,  making  the 
two  a  suffldeatly  plain  document  The  clerk 
failed  to  copy  the  caption  of  the  petition. 
We  have  stated  the  grounds  of  the  excep- 
tion without  reference  to  the  alternative 
pleas.  The  last  that  relating  to  the  cause 
of  action,  is  pleaded  in  the  alternative. 
After  stating  the  first  and  second  grounds, 
and  following  them  with  a  prayer  for  dis- 
missal of  the  suit  the  plaintiff  in  exception 
adds  that  should  they  be  overruled,  and  not 
otherwise,  reserving  the  benefit  of  the  ex- 
ception, he  avers  that  the  petition  discloses 
no  cause  of  action.  This  differentiates  the 
case  from  those  cases  holding  that  want  of 
citation  is  waived  by  a  defendant  who  appears 
for  any  oth»  purpose  than  to  plead  the 
want  of  citation.  The  article  of  the  Code  of 
Practice  requires  "mention"  of  "the  name  or 
title  of  the  court  to  which  it  Is  addressed," 
and  tliat  a  true  and  faithful  copy  of  the  pe- 
tition shall  be  served  upon  the  defendant 
The  copy  served  does  not  contain  the  cap- 
tion required.  A  distinction  is  maintained 
In  Jmrisi^udence  between  the  technical  suffi- 
ciency of  a  citation  as  a  basis  for  the  main- 
tenance of  a  Judgment  and  its  sufficiency 


tar  the  purpose  of  interrupting  prescription. 
Satterlely  v.  Morgan,  33  La.  Ann.  848.  The 
question  comes  before  us  on  an  objection 
made  in  limine.  We  adhere  to  our  previous 
ruling  that  another  service  should  have  been 
ordered.  In  remanding  the  case  for  fur- 
ther service,  no  question  arises  regarding 
the  effect  of  the  service  as  heretofore  made. 


(tf  La.  Ann.  1192) 
STATE)  V.  KENNON.     (No.  382.) 
(Supreme  Court  of  Louisiana.     Oct  25,  1883.) 

CaiMINAL  ItAW — Cb08»-EXAMINATION  or  ACOUBBD 

— Nbw  Triai> 

1.  When,  on  cross-examination  of  an  ao- 
cnsed  upon  matters  not  legitimately  to  be  asked 
in  rebuttal,  but  which  it  is  claimed  might  prop- 
erly be  aslced  by  wa^  of  impeachment  or  at- 
taclc  upon  the  credibility  of  the  witness,  prose- 
cuting attorneys  should  announce  the  object 
and  purpose  of  their  qaestions,  and  offer  to  re- 
strict the  effect  of  the  testimony. 

2.  Not  only  error,  but  injury,  must  be  al- 
leged and  shown  to  Justify  the  reversal  Qf  a 
judEment. 

(Syllabus  by  the  Court) 

Appeal  frmn  district  court  parish  of  Web- 
ster; J.  T.  Watkins,  Judge. 

John  Kennon  was  convicted  of  manslaugh- 
ter, and  a  new  trial  was  denied.  Defendant 
appeals.     Affirmed. 

Drew  &  Stewart  for  appellant  John  R. 
Land,  Dist  Atty.,  for  the  State. 

NICHOLLS,  O.  J.  The  appellant  was  sen- 
tenced to  hard  labor  in  the  penitentiary  for 
the  period  of  seven  years,  having  been  con- 
victed of  manslaughter  under  an  Indictment 
for  murder.  Two  bills  of  exception  are  oa 
the  records,  and  relied  upon  and  urged  as 
grounds  of  reversal.  The  second  is  to  the 
overruling  by  the  district  court  of  a  motion 
toe  a  new  trial;  the  first,  to  the  action  of  the 
court  in  permitting  the  district  attmmey,  on 
crofls-examlnation  of  the  accused  when  on  IJtie 
stand  as  a  witness  in  his  own  behalf,  to  ^jak 
certain  questions  over  defendant's  objections. 
The  motion  for  a  new  trial  was  asked  upon 
the  grounds:  (1)  That  the  verdict  of  the 
Jury  was  contrary  to  the  law  and  the  evi- 
dence; (2)  that  there  was  no  proof  adduced 
on  the  trial  that  the  crime  alleged  was  com- 
mitted in  the  parish  of  Webster,  or  that  it 
was  committed  within  12  months  of  the  find- 
lug  of  the  bill  of  indictment;  (3)  the  discov- 
ery since  the  trial  of  testimony  to  prove  that 
the  deceased  had,  a  few  hours  prior  to  the 
killing,  threatened  to  kill  the  accused.  On 
the  trial  of  this  motion  the  defendant  was 
permitted  by  the  Judge  to  introduce  (and 
have  reduced  to  writing)  testimony  to  es- 
tablish his  allegation  that  no  evidence  had 
been  adduced  by  the  state  to  prove  the  facts 
mentioned  on  his  secoud  ground.  On  the 
overruling  of  this  motion  a  bill  of  exception 
was  reserved,  to  which  was  annexed  as  part 
thereof  the  evidence  taken  on  the  trial  The 
district  Judge  held  that  the  verdict  waa  ana- 
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talned  by  fhe  law  and  tbe  evideace,  and  that 
tbe  testimony  claimed  to  have  been  newly 
discovered  was  merely  cumulative;  that  im- 
contradicted  evidence  of  tbe  same  character 
had  been  iutrodnced  on  the  trial,  whi(^  had 
caused  the  verdict  for  manslaughter  instead 
of  murder.  The  reasons  stated  by  the  court 
lustify  bis  rulings.  We  taJce  occasion  to  say 
that  it  was  totally  useless  to  have  annexed 
and  brought  up  the  testimony  taken  for  the 
purpose  of  establishing  that  there  was  no  ev- 
idence on  the  trial  that  the  crime  was  com- 
mitted In  the  parish  of  Webster,  or  that  it 
had  been  committed  within  12  months  of  tbe 
Indins  of  the  bill  ot  Indictment  The  point 
at  Issue  was  one  of  fact,  with  which  this 
court  is  powerless  to  deaL 

The  first  bill  Is  as  follows:  "On  the  trial 
of  the  cause,  A.  J.  Murff,  district  attorney, 
offered  to  prove  by  the  defendant,  who  had 
been  sworn  as  a  witness  for  the  defense, 
that  he  had,  immediately  aftar  the  killing, 
fled  the  state,  and  gone  to  Arkansas,  and 
changed  his  name,  and  was  a  fugitive  from 
justice  till  arrested  by  the  sheriff  of  Webster 
parish;  whereupon  the  defendant  objected, 
on  the  ground  that  tbe  state  had  dosed  the 
cose  without  Introducing  any  evidence  of 
flight;  that  the  defendant,  as  a  witness  in  his 
own  behalf,  had  testified  nothing  on  this 
point,  nor  any  of  his  witnesses;  that  no  an- 
swer to  the  question  could  possibly  be  In  re- 
buttal of  anything  i»roved  by  the  defendant 
in  bis  direct  examination,  and  It  was  new 
matter,  and  an  effort  on  the  part  of  the  state 
to  cross-examine  the  witness  on  matter  not 
stated  in  bis  direct  examination.  The  ob- 
jection was  overruled  by  the  court,  as  It  was 
the  question  In  cross-examination  of  the  ac- 
cused on  direct  exanrination  on  the  witness 
stand,  and  as  be  stated  he  had  only  gone  a 
llttie  way  up  the  road  after  he  shot  deceased, 
'indicating  that  he  bad  not  fled,'  and  that 
there  was  no  objection  stated  at  the  time  to 
the  questicm  as  to  changing  his  name.  The 
connsel  for  the  defendant  did  thereupon  re- 
serve this  bill  of  exception  to  the  ruling  of 
tbe  court,  which  bill,  upon  being  submitted 
to  opposite  counsel,  and  found  correct,  was 
duly  presented,  and  signed  in  open  court" 
In  State  v.  Underwood,  11  South.  277,  we 
held  that  an  accused  In  a  criminal  cause,  who 
avails  himself,  under  Act  No.  29  of  1886,  of 
the  privileges  of  testifying,  is  subjected  to 
cross-examination  by  the  state,  but  that  this 
examination  extends  only  to  matter  conc^n- 
Ing  which  the  witness  has  given  testimony. 
"That  the  same  statute  which  withdrew  from 
him  disqualification  as  a  witness,  and  sub- 
jected bim  to  cross-examination,  expressly 
placed  a  limit  to  this  cross-examination 
which  the  state  is  not  permitted  to  tran- 
scend." The  object  and  purpose  of  this  lim- 
itation was  to  guard  and  secure  defendant's 
constitutional  right  of  not  being  forced  to 
give  evidence  against  himself.  Taking  this 
bin  in  the  record  as  a  whole,  looking  at  an  its 
recitals,  we  are  of  tbe  opinion  that  the  ques- 


tion propounded  to  tbe  witness  by  tbe  dis- 
trict attorney,  viewed  from  the  standpoint  of 
simple  rebuttal  testimony  on  cross-examina- 
tion, should  not  have  been  asked.  We  do 
not  think  a  simple  statement  from  the  ac- 
cused that  attae  tbe  killing  he  walked  a 
short  distance  np  the  road  justified  the  state 
in  attempting  through  the  testimony  of  the 
accused  to  establish  that  be  had  Immediately 
after  the  killing  fled  from  the  state,  and  was 
a  fugitive  from  justice  until  arrested  by  tbe 
sheriff  in  Arkansas  and  brought  ba(^  The 
cross-examination  was  sought  to  be  made  to 
take  a  much  wider  range  than  the  statement 
of  the  accused  warranted.  We  think  that 
the  court  In  a  matter  so  closely  connected 
with  defendant's  constitutional  rights,  should 
conflne  the  state  to  cross-examination  upon 
the  matters  testified  to,  and  not  allow  it  to 
extend  to  inquiries  to  things  touching  which 
the  district  attorney,  only  from  what  he 
might  deem  "indications,"  should  Inferentlal- 
ly  conclude  the  accused  "intended"  by  pure 
Implication  to  testify.  In  the  case  at  bar 
we  ndther  think  the  accused  Intended  to 
convey  to  the  Jury  from  what  he  said  that 
he  had  not  fled,  (for  up  to  the  time  he  made 
the  statement  he  does  not  appear  to  have 
been  charged  with  having  done  so,)  n(»  do 
we  think  that  the  Jury  could  or  would  have 
connected  that  statement  one  way  or  the 
other,  with  a  question  of  flight  We  are  of 
the  opinion  tiiat  for  the  purposes  of  cross- 
examination  in  rebuttal  the  question  was  im- 
proper. The  district  attorn^  claimed,  how- 
ever, that,  admitting  this  to  be  true,  the  state 
was  authorized  on  cross-examination  to  at- 
tack or  impeach  the  credibility  of  the  wit- 
ness, and  that  the  question  of  flight  might 
relevantly  and  legitimately  be  considered  for 
that  purpose.  In  propounding  the  question 
the  district  att(»mey  did  not  announce  that 
It  was  asked  for  the  purpose  indicated,  not 
did  he  tender  it  to  limit  its  effect  The  offer 
was  made  generally.  Tbe  conclusions  we 
have  reached  upon  tbe  bill  of  exceptions  re- 
served make  it  unnecessary  for  us  to  pass 
upon  tbe  question.  We  think  it  proper  to 
say  that  when,  on  cross-examination  of  an 
accused  upon  matters  not  legitimately  to  be 
asked  on  rebuttal,  but  which  it  is  claimed 
might  properly  be  asked  by  way  of  impeach- 
ment or  attack  upon  the  credibility  of  the 
witness,  the  district  attorney  should  an- 
nounce tbe  object  and  purpose  of  his  ques- 
tions, and  offer  to  restrict  the  effect  of  the 
testimony.  The  accused,  the  court  below, 
and  this  court  would  be  enabled  in  this  way 
to  deal  with  certainty  upon  the  legal  ques- 
tions involved.  An  examination  of  the  bill 
of  excepti(ms  which  was  reserved  has 
brought  us  to  tiie  conclusion  that  we  can  af- 
ford the  appellant  no  relief  under  it  The 
bill  states  that  the  district  attorney  was  per- 
mitted, over  the  objection  of  the  accused,  to 
ask  him  a  certain  question,  but  it  goes  no 
fnrttier.  Whether  the  question  was  asked  or 
not;  whether.  If  asked,  the  accused  refosed 
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to  answer  It  or  not;  what  he  answered,  If 
he  did  answer  It,— are  not  stated.  It  may 
be  that  the  accused  answered  the  qaestlou, 
saying  he  had  never  been  a  fugitire  from 
justice,  and  may  have  so  stated  perfectly 
consistent  with  the  truth.  In  other  words, 
even  though  the  question  may  imiHroperly 
have  been  permitted  to  be  asked,  the  permis- 
sicm  to  ask  may  have  resulted  In  no  injury. 
Not  only  error,  but  injury,  must  be  alleged 
and  shown  to  justify  the  reversal  of  a  Judg- 
ment Appellant  has  alleged  error,  but  not 
alleged  or  shown  injury.  For  the  reasons 
assigned,  it  is  hereby  ordered  that  the  judg- 
ment appealed  from  be,  and  the  same  Is 
hereby,  affirmed. 

(«  La.  Ann.  USB) 

OABNIBK  V.  BERNARD.    (No.  U,104.) 
(Supreme  Court  of  Lonisiana.     Nov.  20,  1893.) 

MiI.ICIOUS  PSOSECDTIOI?. 

1.  In  the  absence  of  satisfactoir  and  clear 
proof  of  malice,  and  want  of  probable  cause 
for  the  prosecution,  no  recovery  can  be  had  for 
indemnitr,  both  being  the  essential  ingredients 
of  a  malicious  prosecntion. 

2.  Courts  of  Justice  will  not  inflict  dam- 
ages on  a  party  who  in  good  faith  resorts  to 
the  law  for  the  protection  of  his  legal  rights, 
rather  than  have  recourse  to  arms. 

(SjUabns  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Albert  Voorhies,  Judge. 

Action  for  malicious  prosecution  by  Alex- 
ander Garnler  against  Emlle  Bernard,  alias 
Dumontler.  There  was  Judgment  for  de- 
fendant,  and  plaintiff  appeals.    Affirmed. 

Henry  Ohlappella  and  Louque  &  McGloin, 
for  appellant  F.  P.  Poche  and  W.  J. 
Waguespack,  for  appdlee. 

WATKINS,  J.  This  Is  an  action  in  dam- 
ages for  a  malicious  prosecution,  which 
plaintiff  brings  for  $2,100,  subdivided  and 
apportioned  as  follows,  viz.:  (1)  $1,000  ac- 
tual damages  suffered  during  the  11  months 
while  the  criminal  prosecution  was  pending 
against  tdm,  by  reason  of  mental  anxiety 
and  distress,  bTimlliatlon,  annoyance,  and 
mortification;  (2)  $1,000  punitory  damages 
for  the  abuse  of  legal  process,  without  proba- 
ble cause,  and  with  malice,  in  order  to  vex, 
harass,  and  humiliate  the  plaintiff;  (3)  $100 
paid  and  expended  by  the  plaintiff  for  the 
defense  of  the  aforesaid  criminal  proceed- 
ings. The  petition  contains  tho  essential 
averments  of  malice,  want  of  probable 
cause,  and  the  termination  of  the  prosecu- 
tion by  a  nolle  prosequi  duly  entered;  and 
the  defendant's  answer  is  a  general  denial, 
coupled  with  a  specific  denial  of  there  hav- 
ing been  any  element  of  malice  in  the  afore- 
said prosecution,  and  with  the  distinct  aver- 
ment that  he  had  probable  cause  for  having 
sworn  out  au  affidavit  ngainst  the  plaintiff, 
and  In  procuring  his  arrest  as  he  did,  and 
hence  plaintiff  is  not  entitled  to  recover 
against  him.   The  case   was   tried   by   the 


judge,  who  rendered  a  Judgment  In  favoc 
of  the  defendant,  and  the  plaintiff  has  ap- 
pealed. 

The  facts  necessary  to  be  recited  are  the 
following,  viz.:  The  plaintiff  and  defend- 
ant owned  and  occupied  (the  latter  through 
a  tenant)  adjoining  properties,  situated  oo 
St  Bernard  avenue,  in  the  dty  of  New  Or- 
leans, and  in  the  reai*  of  which  a  new  street, 
to  be  styled  "New  Orleans  Street,"  was  con- 
templated, and  had  been  for  many  years  In 
contemplation,  though  not  formally  opened 
or  regularly  established  by  dedication  -  to 
public  use  or  otherwise.  The  defendant  ac- 
quired the  property  be  occupied  In  1871,  by 
a  title  which  made  no  mention  of  New  Or- 
leans street,  the  square  or  block  In  which 
same  was  situated  having  assigned  St 
Bernard  avenue  and  C9ail)ome,  Prosper,  and 
St  Bernard  streets  as  its  iMundaries.  In  an- 
ticipation of  the  oitening  of  the  contem- 
plated street,  some  of  the  adjacent  proprie- 
tors built  their  rear  fences  in  such  wlae  as 
to  leave  sufficient  space  for  a  street,  while 
others— and  the  defendant  among  the  num- 
ber—had refrained  frx>m  doing  so.  The 
plaintiff  built.  In  1880,  on  his  lot,  a  house, 
having  its  front  on  what  was  contemplated 
to  be  New  Orleans  street,  and  Its  rear  on 
St  Bernard  avenue,  that  of  the  defendant 
having  been  built  with  its  front  on  St. 
Bernard  avenue,  and  Its  rear  near  the  con- 
templated street;  that  Is  to  say,  16  feet  and 
11  inches  Inside  of  the  rear  line  of  his  lot, 
so  as  to  leave  enough  space  for  the  contem- 
plated street  when  it  should  be  opened.  But 
In  the  mean  while  he  built  bis  fence  on  the 
side  of  his  lot  adjoining  the  plaintiff  so  as 
to  Indose  the  space  comprised  within  the 
said  16  feet  and  11  inches  on  lines  above 
mentioned,  with  a  view  to  protect  the  rear 
portion  of  his  lot  from  any  appearance  of 
a  dedication  to  public  use,  leaving  open  a 
passage  of  about  5  or  6  feet  in  width  only, 
so  as  to  permit  the  passage  of  pedestrians, 
but  to  exclude  cattle  and  vehicles.  Some 
years  later,  the  defendant,  having  discov- 
ered that  people  were  attempting  to  pass 
tiieir  vehicles  through  the  space  he  had  left 
open  for  pedestrians,  partly  closed  the  same, 
leaving  only  a  space  of  fotir  feet  There- 
upon the  plaintiff  repaired  to  the  premises, 
and  without  any  warrant  or  process  of  law 
demolished  that  portion  of  the  fence  the 
defendant  had  recently  built  After  taking 
legal  advice  in  the  premises,  the  defendant 
made  an  affidavit  before  an  offico-  of  the 
law,  charging  the  plaintiff  with  having  com- 
mitted a  trespass,  under  the  provisions  of 
Rev.  St  S  818,  and  procured  Ills  arrest  Act- 
ing under  the  advice  of  counsel,  the  def^id- 
ant  rebuilt  his  fence,  and  again  the  plain- 
tiff, notwithstanding  tils  being  under  bond 
for  his  appearance  to  answer  the  aforesaid 
charge,  broke  down  the  entire  fence,  old  as 
well  as  new,  and  within  a  few  minutes  after 
it  had   been  re-established.     Again  the  de- 
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feudant  sought  legal  advice,  and  again  made 
affidavit  under  same  section  of  the  statutes. 
Subsequently  a  preliminary  examination  was 
held  before  a  recorder  of  the  city,  and,  np^ 
on  hearing  the  evidence  pro  and  con,  be. 
committed  blm  to  the  criminal  .district  court 
Subsequently  the  prosecuting  attorney  filed 
an  InfcH'matlon  against  the  plalntlfF,  but,  as- 
certaining same  to  be  defective,  be  entoied 
a  ncdle  prosequi,  for  the  purpose  of  recast- 
ing the  bllL  Thereafter  the  prosecution  was 
renewed  by  the  filing  of  another  Informa- 
tion; hence  the  plain  tlfC  was  twice  arraigned. 
This  second  Information  was  subsequently 
nolle  prosequled  likewise,  and  the  plaintiff 
was  not  subsequently  prosecuted.  Through- 
out all  of  these  proceedings  there  is  nothing 
to  connect  the  defendant  with  them  in  any 
way  or  at  any  time  subsequent  to  the  trial 
before  the  recorder.  It  does  not  appear  that 
he  in  any  -way  influenced  or  procured  the 
diEKX>ntlnuance  of  the  prosecution. 

On  this  state  of  facts,  we  are  of  opinion 
that  the  case  was  correctly  disposed  of  in 
the  court  below;  for  it  Is  settled  beyond  any 
controversy  that,  In.  order  that  the  plaintiff 
may  recover  damages  for  a  malicious  prose- 
cation,  he  should  prove  that  the  defendant's 
motives  were  malicious,  and  that  the  prose- 
cution was  Instituted  without  probable  cause. 
The  case  of  Girot  v.  Graham,  41  La.  Ann. 
611,  6  South.  816,  was  quite  a  similar  case, 
though  not  as  strong  a  one  for  the  plaintiff, 
same  having  arisen  out  of  a  controversy  be- 
tween the  two  proprietors  of  contlgnons 
urban  lots  In  the  city  of  New  Orleans,  on  a 
portion  of  the  dividing  line  between  which 
no  fence  had  been  erected.  After  giving 
the  plaintiff  notice,  the  defendant,  with  the 
assistance  of  a  surveyor,  was  proceeding 
to  establish  an  inclosure  on  what  be  bad 
been  informed  was  the  divlcUng  line,  the 
plaintiff  complaining  that  it  encroached 
somewhat  upon  bis  line.  Plaintiff  then  be- 
gan to  close  the  space  the  defendant  had 
left  opoi,  but  subsequently  undertook  to 
have  it  removed  further  off,  to  what  he  bad 
been  advised  was  the  proper  boundary. 
While  the.  plaintiff's  force  was  thus  engaged, 
the  defeudant  appeared,  remonstrated 
against  the  removal  of  the  fence,  and  at- 
tempted to  demolish  it  by  f orc&  Thereupon 
the  defendant  caused  the  plaintiff's  arrest, 
and  made  an  affidavit  against  him,  and  tbe 
plaintiff  retaliated  by  maldng  a  counter  af- 
fidavit; and  on  tbe  trial  both  parties  were 
discharged.  On  this  state  of  facts  tbe  opin- 
ion of  the  court  says:  "The  record  fails  to 
show  malice  and  want  of  probable  cause, 
which  are  ess^itial  ingredients  in  contro- 
versies of  this  kind,  on  tbe  part  of  either 
party,  who,  nnd»'  the  ch-cumstances,  had 
authority  to  b^eve.  In  good  faith,  that  he 
bad  the  right  to  do  what  he  'had  done,— 
the  plaintiff  to  remove  the  fence;  the  de- 
fendant to  protest  against  the  displacement, 
and  to  Invoke  the  law.    It  is  the  malice  com- 


posed of  bad  feeling,  and  the  knowledge  of 
having  no  Just  cause  of  action,  whlcb  create 
llablll^.  Kearney  v.  Holmes,  6  La.  Ann. 
873."  "Public  Interest  and  a  proper  admin- 
istration of  justice  require  that  actions  for 
a  malldons  prosecuticMi  should  not  be  main- 
tained wlthoat  clear  proof  of  malice  and 
want  of  a  ittobable  cause."  Maloney  v. 
Doane,  15  La.  278;  McCormlck  v.  Oonway, 
12  La.  Ann.  53.  The  essential  and  distin- 
guishing difference  between  this  case  and 
that  of  Girot's  Case  is  that  Gaml«  did  not 
seek  or  obtain  advice  relative  to  bis  right 
to  remove  the  fence  of  Bernard,  but,  upon 
his  own  motion,  demoUsbed  same.  When 
the  latter  caused  the  former's  arrest,  be  was, 
after  due  examination,  committed,  and  was, 
subsequently,  twice  regularly  Indicted.  On 
the  authority  of  tbat  case,  and  the  opinions 
that  are  therdn  cited,  we  feel  bound  to 
maintain  tbe  correctness  of  the  Judgment 
appealed  from.  As  this  court  properly  ob- 
served In  an  old  case:  "It  would  be  ot  the 
worst  example  to  punish  tbe  defendant  for 
resorting  to  law  tor  the  protection  of  his 
rights,  rather  than:  taking  the  chances  of  a 
resort  to  arms,  or  tamely  abandoning  the 
fidd  to  an  usurper."  Usk  v.  Mathis,  11  La. 
Ann.  419.  See,  also,  to  the  same  effect,  God- 
frey V.  Soniat,  33  Ija.  Ann.  915;  Coleman  v. 
Insurance  Co.,  36  La.  Ann.  92;  and  Dear- 
mond  V.  St  Amant  40  La.  Ana  374,  4  South. 
72.   Judgment  affirmed. 


(tf  Uu  Ann.  IIOQ 

DB  BLOIS  et  al.  v.  CITY  OF  NEW  OR- 

LKANS  et  al.    (No,  11.2920' 

(Sapreme  Court  of  Louisiana.     Nov.  20, 1866.) 

Ekasubb  of  Tax   iNgcKiPTioNs   from   MOKTOA.Oa 

Rbcokds — ^HANDAMra  to  Cokfbi/— Jubibdiotior 

O*  SVPRSMB  COVBT. 

A  mandamus  proceeding  to  compel  the 
erasure  of  tax  inscrintiona  from  the  mortgage 
records  on  the  ground  that  same  were  improp* 
orly  asaesaed  involTea  the  asaeasment  of  the 
tax,  and  not  tbe  property;  and,  in  caae  the 
amount  of  the  taxea  is  leas  than  $2,000,  this 
court  has  no  jurisdiction  ratione  materlae. 
(Syllabus  by  the  Coort) 

Appeal  ft-om  <dvil  district  court,  parish  of 
Orleans;   Thomas  O.  W.  Ellis,  Judg& 

Application  for  mandamus  by  A.  P.  I>e 
Blols  and  others  against  tbe  city  of  New 
Orleans  and  others  to  compel  defendants  to 
erase  certain  tax  Inscriptions  from  tbe  mort- 
gage records.  Judgment  for  plaintiffs,  and 
defendants  appeal.     Appeal  dismissed. 

B.  A  O'Sullivan,  City  Atty.,  and  Henry 
Renshaw,  Asst  City  Atty.,  for  appellants. 
Theo.  CJotonlo,  for  appellees. 

WATKINS,  J.  Appellees  move  to  dismiss 
this  appeal  on  the  ground  that  the  court 
has  no  Jurisdiction  ratione  materlae  of  the 
subject-matter  of  the  suit  respondents  be- 

'  Rehearing  refused  December  4,  1893. 
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tang  appellants  from  a  Jndgment  compelling 
them  to  cancel  and  erase  certain  tax  Inscrlp- 
tlona  from  the  mortgage  records,  on  the 
gromid  that  the  assessments  thereof  arc  null 
on  accoont  of  certain  Informalities;  the  ag- 
gregate amoont  of  said  tax  Inscriptions  be- 
ing $930.60,  a  sum  less  than  the  lower  limit 
of  Its  Jurisdiction.  Their  contention  Is  that 
in  a  mandamus  proceeding  lUce  the  Instant 
one  the  question  Is  the  ill^ality  rti  non 
of  the  assessment,  and  not  the  legality  of 
the  tax;  while  that  of  the  respondents  Is 
that  the  salt  involyes  a  question  of  title  to 
the  property,  though  Improperly  pleaded  In 
snch  a  suit,  and  It  Is  worth  more  than  $2,000; 
thus  sMzing  the  court  of  complete  Jurlsillc- 
tlon.  We  are  of  opinion  that  relators'  con- 
tentlcm  Is  correct.  While  It  Is  true  that  the 
respondents  excepted  on  the  ground  "that, 
according  to  the  public  records,  the  relators 
are  not  the  owners  of  the  property  In  ques- 
tion, and  have  not  tbe  Interest  neces^ry  to 
prosecute  the  suit,"  and  In  their  answer  de- 
nied the  relators'  ownership  of  the  property, 
and  asserted  their  own,  yet  these  self-serv- 
ing allegations  are  unavailing  for  the  ]nus 
IKMse  of  converting  a  mandamus  Into  a  pet- 
itory action.  The  case  of  Raymond  v.  VU- 
lere,  42  La.  Ann.  488,  7  South.  900,  rdted 
upon  by  the  respondents'  counsel,  is  not  a 
paralld  case.  That  was  an  action  by  man- 
damns  to  cmnpel  the  recorder  of  convey- 
ances "to  cancel  from  his  books  several  in- 
scriptions purporting  to  show  ownenftiip  at 
certain  real  estate  in  this  city  In  various 
persons,  made'  codefendants;"  and  the  com! 
substantially  held  that  the  relator's  petition 
disclosed  no  Interest  in  him,  as  he  had  ceased 
to  be  owner,  and  that  the  action  was  palpa- 
bly one  In  disguise,  to  annul  the  titles  stand 
Ing  In  the  names  of  other  persons;  therefore 
the  Issue  presented  was  not  legally  deter- 
minable In  that  form  of  proceeding.  For  the 
reason  therdn  assigned  by  the  court  for  de- 
ciding that  case  In  favor  of  the  respondents 
the  demands  of  the  respondents  herein  might 
possibly  be  sustained  upon  a  trial  of  the  mer- 
its, but  In  determlnhig  the  Jurisdiction  Af 
this  court  we  must  look  through  relators' 
spectacles.  There  is  wide  difference  between 
a  rule  taken  for  the  cancellation  of  a  mort- 
gage and  one  for  the  cancellation  of  an  In- 
scription of  a  conveyance;  the  former  oper- 
ating as  an  Incumbrance  on  propaity,  and 
the  latter  being  an  accessory  to  the  title  to 
It  To  our  minds  It  is  clear  that  this  suit 
does  not  Involve  the  title  to  the  property, 
but  the  legality  of  the  assessment  of  taxes 
only;  and,  as  the  taxes  In  question  are  less 
than  $2,OCio  In  amount,  this  court  has  no  Ju- 
risdiction, there  being  Involved  no  question 
of  the  legality  or  constitutionality  of  the 
tax  Involved.  Of  course  we  do  not  decide 
any  question  other  than  that  of  the  Jurisdic- 
tion of  this  court,  as  the  case  is  presented 
on  the  relators'  petition;  and  as  a  precau- 
tionary measure  we  fully  reserve  the  re- 
spondents' right  to  contest  in  a  proper  form 


of  action  tte  relators'  title  of  the  property 
assessed.  Motion  sustained,  and  appeal  dis- 
missed. 


(«  La.  Ann.  UM) 
DB  USSDBRNIBR  v.  DB  LBSDBHNIER. 
(No.  11.281.) 

(Supreme  Court  of  LoaisiaaBa.     Dea  4.  1893.) 

HUBBAKD  AND  WlTB  —  AOTION  TOR  DiVOROK — D»- 
1(1.KD  TOB  PARAPHKBnAI.  FUNDg  —  InOISBNT  OF 

Uaik  Actiov— Habitdai.  Dbvmxbnhbss— What 

COHSTITDTBS  —  NOTBS  07  HuSBAND  FOB  PaBAp 
PHBBHAI.  FnSDS— AdMISSIBILITT  AS  EVIDBHOB— 
DCTT  or  HCSBAKS  TO  SUPPOBT  HaBBIASB. 

On  Motion  to  Dismiss. 

1.  When  a  husband  appeals  from  a  Jodg- 
mMit  rendered  against  him  in  favor  of  his  wife 
for  a  separatioa  from  bed  and  board,  and  for 
$1,700  for  paraphernal  fnnds  belonging  to  her 
converted  to  his  own  use,  the  wife  is  not  enti- 
tled to  have  the  appeal  dismissed  quoad  the 
moneyed  judKment,  aa  bring  below  the  consti- 
tutional jurisdiction  of  the  supreme  court 

2.  A  separation  from  bed  and  board  carries 
with  it  a  separation  of  property.  A  moneyed 
demand  accompanying  an  action  for  such  sep- 
aration la  an  incident  of  the  main  action,  and 
becomes  inseparably  connected  with  it  as  so 
brought 

On  the  Merita. 

1.  Repeated  acts  of  drunkenness,  followed 
by  occasional  spells  of  sobriety  and  moderate 
drinking,  with  the  habit  of  drinking  so  fixed 
that  temptation  to  drink  cannot  be  resisted,  will 
constitute  habitnal  drnnkeimesa,  within  the 
meaning  of  article  128  of  the  Civil  Code;  and, 
if  it  U  of  such  nature  as  to  render  the  living 
together  of  the  spouses  insupportable,  the  com- 
plaining party  is  entitled  to  a  decree  of  separa- 
tion from  bed  and  board. 

2.  Notes  given  bv  the  husband  to  the  wife 
for  her  paraphwnal  lands  used  by  him  are  ad- 
missible to  prove  the  indebtedness  of  the  hus- 
band to  the  wife. 

3.  The  hnsband  is  bound  to  support  the 
marriage  charges,  and  the  wife  can  only  be 
called  to  contribute  one-half  of  the  income  of 
her  paraphernal  effects  of  which  she  retains  the 
administration. 

(Syllabns  hf  the  C!oart.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  by  Mrs.  M.  V.  De  Lesdernier  against 
H.  J.  De  Lesdernier,  her  husband,  for  separa- 
tion from  bed  and  board,  and  for  par- 
aphernal funds  received  by  defendant  and 
converted  to  his  own  use.-  Judgment  for 
plaintiff,  and  defendant  appeals.  A  motion 
by  plaintiff  to  dismiss  the  appeal  In  part 
Is  denied,  and  the  Judgment  Is  affirmed. 

H.  J.  De  Lesdemlw,  in  pro.  per.  F.  Rivers 
Klchardson,  for  appellee. 

On  Motion  to  Dismiss. 

NIOHOLLS,  O.  J.  The  plaintlfC  sued  the 
defendant  for  a  separation  from  bed  and 
board,  and  for  a  moneyed  Judgment  for  the 
sum  of  $1,600  for  paraphernal  funds  of  hers 
which  her  husband  had  recdved  and  con- 
verted to  his  own  separate  use  and  benefit 
The  district  Judge  rendered  Judgment  In  her 
favor.  In  conformity  to  the  prayer  of  the 
petition.   The  defendant  appealed,  and  the 
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plalntlfr  has  filed  In  this  court  a  motion  to 
dismiss  the  appeal,  in  so  far  as  it  con- 
cerns the  moneyed  judgment,  on  the  ground 
that  it  Is  below  our  constitutional  Jurisdic- 
tion as  to  amount 

Separation  from  bed  and  board  carries  with 
It  separation  of  goods  and  efCects.  Civil 
Code,  art  155.  When  the  plalntlfF,  suing  for 
a  separation  from  bed  and  board,  asked 
for  a  separation  of  property,  and  for  judg- 
ment for  moneys  received  by  the  defendant, 
during  the  marriage,  belonging  to  her,  and 
converted  by  liim,  the  action  was  an  entire- 
ty; the  demand  and  prayer  for  a  separation 
of  property  and  for  a  moneyed  judgment  for 
a  specific  amount  being  merely  an  Incident 
of  the  suit  with  which  it  is  now  inseparably 
connected.  As  matters  stand,  the  action  Is 
of  the  nature  of  a  mixed  action,  where  the 
principal  demand  carries  its  incidental  de- 
mand along  with  It,  as  does,  for  instance, 
a  petitory  action,  when  it  is  accompanied  by 
a  demand  for  fruits  and  revenues.  There 
is  no  analogy  between  this  case  and  that 
of  Pavrot  V.  City  of  Baton  Kouge,  38  La. 
Ann.  230.  In  that  case  we  dismissed  no 
appeal,  but  limited  oiu:  inquiries  on  appeal 
to  the  single  Issue  which  the  constitution 
directed  us  to  consider  in  such  matters.  The 
whole  case  was  before  us  on  a  single  special 
issue.  When  we  disposed  of  tliat,  our  duty 
under  the  constitution  ended.  In  the  case  at 
bar,  there  is  a  case  before  us  properly  and 
legally  witldn  our  Jurisdiction  on  a  maia  de- 
mand, with  an  Incidental  demand  properly 
attached  to  it  by  appellee,  both  having  been 
decided  by  the  district  Judge  in  one  and  the 
same  Judgment  and  incapable  of  being  sep- 
arated from  each  other  on  appeal.  The  mo- 
tion for  the  dismissal  is  not  well  taken,  and 
the  application  is  denied. 

On  the  Merits. 

McBINERT,  3.  The  plaintiff  instituted  suit 
for  separation  from  bed  and  board  from  her 
husband,  alleging,  as  reasons  therefor,  habit- 
ual drunkenness,  cruel  treatment,  and  public 
defamation  of  her  character  on  part  of  the 
defendant  husband.  The  defendant's  an- 
swer, setting  out  with  exact  particularity 
the  dates  when  he  was  intoxicated,  the  dura- 
tion of  the  time  he  was  under  the  influence 
of  liquor,  the  Intervals  of  entire  sobriety, 
and  the  stated  times  of  the  use  of  liquor 
in  moderation,  establishes  the  fact  that  not- 
withstanding these  intermittent  p^oas  of 
sobriety,  the  defendant  was  an  actual  and 
confirmed  inebriate.  Mack  v.  Handy,  30  La. 
Ajin.  403,  2  South.  181.  The  evidence  shows 
that  the  excesses  of  the  defendant  were  of 
such  character  as  to  render  the  living  to- 
gether of  plaintiff  and  defendant,  as  man 
and  wife,  insnpportable  to  the  wife. 

The  defendant,  on  the  12tb.  Octobtf,  1892, 
fled  a  salt  to  have  his  wife  interdicted.   Two 


days  after  the  institution  of  the  suit,  tha 
present  suit  was  filed.  The  defendant  ol> 
Jects  to  this  suit  on  the  ground  that  the 
wife  was  incapable  of  acting  after  the  peti- 
tion of  Interdiction  had  been  filed.  There  is 
no  provision  of  our  statute  law,  nor  is  there 
any  article  of  the  Code,  which  prevents  the 
defendant  in  proceedings  to  interdict  from 
performing  acts,  such  as  bringing  suits  and 
making  contracts.  The  validity  of  these  acta 
depends  upon  the  Judgment  rendered  in  the 
case.  Civil  Code,  art  401.  This  interdiction 
suit  was  dismissed  on  defendant's  falling 
to  give  security  for  costs.  In  his  answer  he 
reiterates  the  allegations  therein  made,,  and 
on  the  trial  failed  to  offer  any  evidence  to 
substantiate  the  same. 

The  averments  in  the  petition  unquestion- 
ably were  public  defamations  of  the  wife, 
and  alone  would  entitle  her  to  the  decree 
prayed  for.   Civil  Code,  {  4,  art  13& 

According  to  defendant's  answw,  the  wife's 
paraphernal  effects,  in  cash,  amounted  to 
$1,900.  The  husband  used  this  money,  and 
a  part  of  it  was  for  board,  which  he  claims 
the  wife  was  compelled  to  pay  towards  main- 
taining the  marriage  charges.  The  Code 
provides  that  if  all  the  property  of  the  wife 
be  paraphernal,  and  sb.e  have  reserved  to 
herself  the  administration  of  it,  she  ought  to 
bear  a  proportion  of  the  marriage  charges, 
equal,  if  need  l>e,  to  one-half  her  Income. 
Article  2389.  There  was  no  revenue  from 
this  money.  It  was  on  deposit,  and  em- 
ployed by  the  husband  for  his  own  use  and 
for  the  expense  of  maintenance,  which,  under 
Article  120  of  the  Code,  be  was  bound  to 
bear,  unless,  as  provided  in  article  2387,  the 
wife  administered  her  paraphernal  effects, 
when  one-half  the  income  could  be  used 
for  marriage  charges. 

A  part  of  the  husband's  indebtedness  to 
his  wife  was  evidenced  by  promissory  notes. 
These  were  offered  in  evidence,  and  admitted 
as  acknowledgments  of  the  debt  The  ml- 
Ing  was  correct  The  wife  was  not  suing 
on  a  contract  made  with  the  husband  dur- 
ing marriage,  but  was  claiming  restitution  of 
her  paraphernal  effects  used  by  her  husband, 
and  which  he  is  bound  to  restore  to  her  on 
the  dissolution  of  the  community.  The  hus- 
band can  acknowledge  the  debt  due  his  wife. 
To  preserve  her  legal  mortgage  or  privilege, 
it  is  made  the  duty  of  the  husband,  under 
oath,  when  the  evidence  is  not  in  writing, 
to  make  a  statement,  and  record  the  same, 
of  the  amount  due  the  wife.  Civil  Code,  art 
3349.  His  acknowledgment  in  writing,  giv- 
en at  the  time  the  paraphernal  effects  were 
used  by  him,  in  the  form  of  a  promissory 
note,  is  therefore  admissible  evidence  to 
prove  the  fact  of  the  use  of  the  money  of 
the  wife,  and  Ills  indebtedness  to  h.er.  Bums 
V.  Thompson,  39  La.  Ann.  377,  1  South.  913. 
Judgment  affirmed. 
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(71  Hiss.  280 

SAOSDAUB  T.  MERIDIAN  LAND  *  IN- 
DUSTRIAL CO. 
(Saprame  Conrt  of  Miislsaippl.     Deo.  11, 

issa) 

VkITDOK  AHD  PVBCHASBR  —  COMTRAOT  OV  BaXM  — 

C0N8TBUOTIOX  ov  Dexd  —  Failvbs  ot  Titlb— 

AJkLOWANCS  ov  CbBDITB — liUSOR  AIII>  LsSgSE — 

Bint — OrrsiTS. 

1.  A  contract  of  sale  provided  that  a  Hat 
«f  land  furnished  b7  the  vendor  to  the  vendee 
■honld  be  the  basis  of  the  contract,  and,  if 
there  were  any  errors  as  to  title,  amount,  or 
description  in  the  list,  arbitrator*  should  de- 
termine  the  value  of  such  errors  according  to 
the  price  agreed  on  by  the  parties  in  a  scbed- 
ale  attached  to  the  contract,  and  such  value 
should  be  deducted  from  the  agreed  price. 
The  deed  conveyed  a  specified  tract,  except- 
ing therefrom  certain  parcels  previously  con- 
veyed. Thereafter  it  was  ascertained  that 
such  parcels  amounted  to  60,  instead  of  20, 
acres,  as  supposed,  thus  causing  a  shortage 
of  40  acres.  Hdd,  that  the  average  value  of 
the  tract  as  shown  by  the  price  paid  was  not 
the  basis  for  measuring  the  value  of  the 
shortage,  but  that  the  shortage  must  be  dis- 
tributed among  the  parcels  previously  con- 
veyed, according  to  their  size,  and  the  value 
of  the  shortagv  apportioned  to  each  parcel  de- 
termined according  to  the  average  value  of 
such  parcel. 

2.  It  was  provided  in  the  deed  that  when 
the  terms  "about"  or  "thereabout"  were  used 
in  reference  to  a  definite  number  of  acres 
the  number  of  acres  stated  should  not  vary 
from  the  number  named  in  the  deed  by  more 
than  four  acres,  and  that  if  there  was  a 
variance  to  a  greater  amonnt  the  same  should 
be  adjusted  as  provided  in  the  contract  of 
sals  for  errors  and  omissions.  Held,  that 
where  the  deficiency  exceeded  four  acres,  the 
whole  deficiency  was  to  be  allowed  for,  and 
not  merely  the  excess  over  fonr  acres. 

3.  In  the  schedule  to  the  contract  was  the 
description  of  a  certain  quarter  section,  which, 
prior  to  the  contract,  had  been  platted  into 
blocks  and  lots,  12  acres  of  which  had  been 
sold.  The  deed  abandoned  the  description  by 
section  used  in  the  contract,  and  described  the 
tract  by  blocks  and  lots,  reciting  that  they 
were  situate  in  the  quarter  section  named  in 
the  contract.  One  of  the  blocks  and  two  lots 
of  another  listed  in  the  deed  had  been  previ- 
ously conveyed.  Bdd,  that  the  vendee  was 
not  entitled  to  a  credit  for  failure  of  title  as 
t«  such  block  and  lots,  it  appearing  that  he 
knew  before  signing  the  contract  tliat  the  12 
acres  had  been  conveyed,  and  that  he  got 
the  amount  he  bargained  for. 

4.  The  deed  provided  that  if  title  to  any 
of  the  land  should  be  defective,  and  the  ven- 
dor should  be  unable  to  remove  the  defect 
after  reasonable  notice,  such  land  should  be 
quitclaimed  to  the  vendor,  and  the  vendee 
should  have  a  credit  therefor  on  the  amount 
of  the  purchase  money,  ffeld,  that  the  ven- 
dee could  enforce  such  provision  if  the  ven- 
dor's title  to  a  part  of  the  land  was  throngh 
a  remote  grantor,  in  whom  th^  record  failed 
to  show  title,  though  no  one  had  asserted 
title  thereto  adverse  to  the  vendor  for  20 
years. 

5.  Adverse  occupancy  by  a  stranger  of 
one  of  the  lots  conveyed  was  not  such  failure 
of  title  thereto  as  warranted  an  allowance  to 
the  vendee  of  the  purchase  money  paid  there- 
for a*  a  credit. 

&  The  vendee  was  entitled  to  a  credit  for 
taxes  assessed  to  the  vendor  and  paid  by  the 
vendee  on  land  purchased  by  him  to  which  ti- 
UefaUed. 

7.  On  an  Issue  whether  S.  was  the  agent 
of  W.,  who  had  leased  a  certain  compress  for 
a  term  of  years,  or  the  holder  of  the  lease,  it 
T.1480.no.5— 13 


appeared  that,  though  8.  took  possession  of  th* 
oompreaa  under  a  power  of  attorney  anthori» 
ing  him  to  represent  W^  S.  never  kept  any  ae- 
oounta  nor  dealt  with  W.  as  principal;  that  8. 
used  printed  letter  heads  in  oonnecaon  with  the 
compress  business  in  which  his  name  appeared 
as  lessee;  that  a  written  contract  with  a  third 
person  was  made  by  S.,  in  which  S.  and  W. 
were  referred  to  as  the  lessees;  that  in  the 
directory  of  the  city  where  the  compress  was 
located  S.  was  advertisea  as  proprietor  and  les- 
see of  the  compress.  BM,  that  S.  was  the  real 
lessee,  or  the  assignee  of  the  lease,  and  was  lia- 
ble for  the  rent. 

Appeal  from  chancery  court,  Laaderdale 
county;    W.  T.  Houston,  Chancellor. 

Action  by  the  Meridian  Land  &  Induatrlal 
Company  against  L.  A.  Ragsdale  to  obtain 
a  credit  on  purchase  notes  given  in  payment 
for  land  bought  of  defendant  because  of  a 
deflcieacy  in  quantity  of  the  land  conveyed, 
and  because  of  failure  of  title  to  a  part. 
There  was  judgment  for  complainant,  and 
defendant   appeals.    Reversed. 

Walker  &  Hall  and  H.  N.  Leeoli,  foe  ap- 
pellant Fewell  &  Braliaii  and  Hamm,  With-, 
erspoon  &  Withenpoon,  for  appeUeo. 


ALEXANDER,  Special  Judge.  It  to  as- 
signed for  error  that  the  decree  allowed 
complainant,  the  Meridian  Land  &  Industrial 
Company,  a  credit  of  ^,650  on  its  purchase 
notes  because  of  a  deficiency  in  quantity  of 
a  certain  tract  of  land  estimated  to  contain 
SOO  acres.  In  the  schedule  accompanying 
the  contract  of  sale  the  land  conveyed  Is  de- 
scribed as  follows:  "S.  Bl  %  of  &  W.  ^ 
section  8,  T.  6,  R.  18,  etc.,  less  what  taaa 
been  sold  to  the  railroad  and  waterworks 
and  others,  being  in  all  net  about  300  acres, 
more  w  leas."  The  deed  executed  in  pui> 
suance  of  the  contract  describes  the  excepted 
part  as  follows:  "Except  what  has  been 
heretofore  sold  to  railroads,  to  the  Meridian 
Waterworks,  and  to  other  parties,  leaving 
remaining  a  tract  of  800  acres,  thereabouts." 
The  contract  contains  a  provision  for  the  ad- 
justment of  controversies  such  as  this,  wliiob 
is  as  follows:  "It  is  hereby  agreed  by  and 
between  the  parties  hereto  that  the  list  of 
real  estate  prepared  by  the  party  of  the 
first  part,  and  furnished  by  him  to  the  par- 
tlea  of  the  second  part,  is  made  and  shall 
be  taken  to  be  the  basis  on  which  the 
contract  rests;  and  said  list  is  to  be  Terlfied, 
at  the  expense  of  the  parties  of  the  second 
part,  by  reference  to  the  examination  of  the 
deed  of  records,  and  other  official  sources  of 
information  touching  titles  of  land  in  said 
county.  It  is  further  agreed  by  and  be- 
tween the  parties  hereto  that  if  in  the  verifi- 
cation of  the  list  of  realty  to  which  warranty 
deeds  are  to  be  made,  as  hereinbefore  pro- 
vided for,  any  errors  shall  be  found  in  said 
list  as  to  title,  amonnt  of  land,  or  descrip- 
tion or  situation  of  land,  the  same  shall  be 
corrected  In  conformity  to  and  in  accordance 
with  the  official  records  of  deeds,  and  other 
official  sources  of  information  as  to  title* 
of  realty;   and  where  sucb  erion  aball  tM 
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fonnd  to  exist  in  said  list,  th«n  arbitrates 
shall  be  chosen  in  the  usual  way,  one  or 
inore  by  each  of  the  parties  hereto,  with  um- 
pire mutually  selected  by  such  arbitrators, 
If  necessary,  and  these  persons  shall  fix  and 
determine  the  money  values  of  such  errors 
in  accordance  with  the  price  agreed  upon 
by  the  parties  hereto  in  paper  hereto  at- 
tached, marked  'Schedule  B,'  and  the  money 
value  of  such  errors,  so  fixed  and  determined, 
shall  be  deducted  from  the  purchase  money 
hereafter  agreed  to  be  paid  by  the  parties 
of  the  second  part  to  the  party  of  the  first 
part"  After  the  execution  of  the  deed  it 
was  ascertained  that  the  quantity  of  land 
embraced  in  the  several  deeds  executed  by 
the  elder  Bagsdale  aggregated  about  60 
acres.  Instead  of  20  acres,  as  the  parties  at 
the  time  supposed.  Tbxis,  by  the  terms  of 
the  contract,  complainant  became  entitled 
to  a  credit  because  of  a  shortage. of  about 
40  acres.  The  amount  of  the  credit  to  be 
allowed  depends  upon  a  construction  of  the 
above-quoted  clause  of  the  contract  The 
price  of  the  entire  tract  supposed  to  con- 
tain 300  acres  belonging  to  Ragsdale,  Is  shown 
by  the  Schedule  B  to  have  been  $45,000; 
and,  while  there  is  no  proof  that  the  land 
was  sold  by  the  acre,  it  will  be  seen  that 
the  price  paid  was  at  the  rate  of  $75  per 
acre  for  the  half  interest  conveyed  by  Bags- 
dale  to  complainant;  but  in  Its  bill  complain- 
ant claims  a  credit  on  the  basis  of  $150 
per  acre,  contending  that  the  parcels  which 
had  been  sold  oil  were  from  portions  of  tb« 
tract  worth  twice  as  much  as  the  average 
value  of  the  whole,  and  this  credit  was  al- 
lowed by  the  court  below.  No  testimony, 
however,  was  taken  as  to  the  actual  or  rela- 
tive value  of  the  specific  parcels  of  land 
which  had  been  sold.  The  evidence  as  to 
this  is  general,  and  to  the  effect  that  the 
l^nds  adjacent  to  the  several  railroads  and 
waterworks  are  higher,  more  accessible,  and 
better  located  for  residences  than  the  re- 
maining portions,  and  that  much  of  the 
lan^  lying  back  from  the  railroads  and 
waterworks  is  flat  and  marshy,  worth  not 
exceeding  $25  an  acre.  The  most  that  can 
be  said  of  the  evidence  is  that  it  fairly  estab- 
lishes that  a  large,  perliaps  the  larger,  por- 
tion of  the  land  which  had  been  sold  off  lies 
in  the  most  valuable  parts  of  the  tract 
It  is  argued  by  complainant  that  the  short- 
age is  thus  shown  to  lie  in  the  most  valuable 
land;  that  the  parties,  knowing  the  entire 
tract  contained  820  acres,  estimated  that 
the  previous  conveyances  did  not  embrace 
more  than  20  acres,  whereas  they  conveyed 
60  acres,  and  therefore  that  the  situation  and 
value  of  the  shortage  must  be  found  in  the 
lands  which  had  been  sold.  On  the  other 
hand,  it  is  contended  for  appellant  Rags- 
dale,  that  the  shortage  cannot  be  assigned 
to  any  particular  part  of  the  tract;  that 
the  previous  conveyances,  embracing,  as  they 
did,  more  land  than  was  thought,  caused  a 
diortage  in  what  remained;    that  the  defi- 


ciency cannot  be  found  In  the  lands  previ- 
ously deeded,  bat  that  these  deeds  were 
merely  the  occasion  of  a  shortage  in  what 
was  supposed  to  pass  by  the  conveyance  to 
complainant;  that  the  average  value  of  the 
tract  as  shown  by  the  price  paid,  must  be 
the  basis  for  measuring  the  value  of  this 
deficiency,  and  that  this  is  the  meaning  of 
the  stipulation  in  the  contract  that  the 
money  value  of  errors  in  the  amount  of  land 
shall  be  determined  in  accordance  with  the 
prices  shown  in  Schedule  B. 

The  solution  of  this  questloa  is  not  tret 
from  difficulty.  The  intention  ot  the  parties 
must  be  gathered,  if  possible,  from  the  lan- 
guage and  terms  which  they  have  them- 
selves employed.  If  we  look  alone  to  the  lan- 
guage of  the  schedule  descriptive  of  the  land, 
it  would  seem  that  the  i>artles  did  not  deal 
with  any  reference  to  the  value  of  the  par- 
cels whidi  had  been  previously  sold,  but  only 
with  reference  to  the  tract  remaining;  that 
the  previous  conveyances  were  considered  as 
merely  diminishing  the  quantity  of  the  tract 
bargained  for;  and  in  this  view,  the  value 
of  the  shortage  would  be  determinable  by  the 
average  value  of  the  tract  to  be  ascertained 
by  reference  to  the  price  paid.  The  real  dlffl- 
culty  arises  out  of  that  clause  in  the  con- 
tract providing  for  arbitrators  to  determine 
the  value  of  errors  as  to  title,  amount,  de- 
scription, or  situation  of  land.  The  court 
finds  Itself  called  on  to  do  what  the  contract 
stipulated  should  be  done  by  arbitrators,  and 
tiiat  is  to  determine  the  money  value  of  such 
^rrcM's  in  accordance  with  the  price  named  in 
the  schedule.  It  Is  hardly  supposable  that 
the  parties  would  have  provided  for  a  resort 
to  arbitration  merely  to  ascertain  the  value 
of  a  given  number  of  acres  of  land  at  a  speci- 
fied price  per  acre.  An  arithmetical  process 
so  simple  would  scarcely  be  thought  to  re- 
quira  the  combined  efTort  of  several  men. 
We  must  rather  presume  that  the  parties 
had  in  contemplation  the  functions  usually 
pertaining  to  arbitrators,  which  are  more  or 
less  Judicial  in  their  nature.  Moreover,  4me 
or  more  arbitrators  were  to  be  chosen  by 
each,  and  these  were  to  unite  in  choosing  an 
umpire.  Their  duty  was  then  the  difficult 
one  of  determining  values.  It  is  an  ele- 
mentary rule  that  a  contract  must  be  so  con- 
strued as  to  give  effect  if  possible^  to  all  its 
{KTOvisions.  We  must  construe  the  contract 
in  question  so  tiiat  the  provision  for  an  ar- 
bitration shall  not  be  meanin^ess.  At  the 
same  time  we  must  give  effect  to  the  stipula- 
tion that  the  value  of  the  shortage  shall  be 
determined  in  accordance  with  the  i^ice  men- 
tioned in  the  schedule.  We  can  accomplish 
this  only  by  holding  that  the  relative  value 
of  the  several  parcels  which  had  been  sold, 
as  compared  with  the  value  of  the  entire 
tract  as  fixed  by  the  schedule,  must  be  look- 
ed to  in  determining  the  value  of  the  short- 
age, and  the  shortage  of  40  acres  must  be 
apportlonad  to  the  several  tracts  which  had 
been  solcL   It  Is  apparent  that  the  parties 
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supposed  the  several  previous  conveyances 
embraced  only  20  acres,  ^^ereaa  in  fact  tbey 
embrac^ad  60  acres;  but,  since  it  cannot  be 
said  that  the  iMirties  were  mistaken  as  to  any 
one  of  these  conveyances  rather  than  anoth- 
er. It  must  be  held  that  each  previous  sale 
embraced  three  times  as  much  land  as  the 
parties  supposed.  The  mistake  can  be  cor- 
rected only  by  acting  on  the  idea  that  each 
parcel  previously  sold  contained  three  times 
as  much  land  as  it  was  estimated  by  the 
parties  to  contain.  To  illustrate,  it  was 
shown  that  the  amount  conveyed  to  tbe 
Warrior  Goal  Fldds  Railroad  Company  was 
about  15  acres.  We  must  condnde  that  the 
parties  supposed  that  this  conveyance  did 
not  embrace  more  than  5  acres,  and  thus  10 
acres  of  the  40  acres  shmtage  can  be  found. 
The  value  of  these  10  acres  must  be  dater- 
mlned  relatively  to  the  value  of  the  whole 
tract,  esdmating  the  latter  at  $46,000.  In 
other  WM^,  the  inquiry  must  be,  what  was 
tb'3  value  on  August  15,  1888,  of  an  average 
10  acres  of  the  smaller  parcel,  assuming  the 
entire  tract  to  have  been  worth  the  price 
named  in  the  schedule?  By  going  through 
with  the  previous  onveyancss  and  appor- 
tioning the  shortage  in  this  manner,  and  de- 
termining the  values  in  each  case  by  com- 
parison with  the  agreed  value  of  the  whole, 
we  giva  efTect  to  every  provision  of  the  con- 
tract We  allow  to  the  arbitrators  room  for 
the  ex^clse  of  their  judgment  as  to  values, 
and  at  the  same  time  we  determine  the 
money  valua  of  the  error  In  accordance  with 
the  price  of  the  tract  as  fixed  in  the  schedule. 
A  careful  and  protracted  study  of  the  ques- 
tion discloses  no  other  method  by  which  all 
the  provisions  of  the  contract  can  be  har- 
monized and  given  efTect  We  may  add  that 
the  evidence  as  to  the  amount  of  the  shortage 
in  this  tract  Is  not  entirely  satisfactory.  The 
testimony  of  Hamilton,  Uie  siurreyor,  shows 
with  certainty  tha  amount  of  the  land  em- 
braced In  each  of  the  seven  pravlons  convey- 
ances by  the  elder  Ragsdale,  but  on  cross- 
examination  he  stated  that  one  of  the  desds 
probably  embraced  four  or  five  acres  includ- 
ed also  in  another,  and  it  seems  that  the 
court  below  found  that  this  was  the  case. 

It  Is  further  appar^snt  that  the  court  bdow, 
after  determining  the  actual  shortage  in 
acres,  deducted  therefrom  four  acres  because 
of  another  provision  In  the  deed,  which  is  as 
follows:  "It  is  understood  and  agraed  when 
the  terms  'about'  or  'thereabout'  are  used  in 
cramection  with  a  definite  number  of  acres, 
the  number  of  acres  stated  shall  not  vary 
from  the  numb»  named  harein  by  more  than 
three  or  four  acres;  and  In  the  event  there 
is  a  variance  to  a  greater  amount  the  same 
shall  be  adjusted  as  provided  in  said  con- 
tract of  dat3  August  15th,  1888,  for  errws 
and  omissions  In  description."  Ilie  court,  If 
counsd  be  correct,  construed  this  clause  as  a 
contract  that  In  all  cases  ot  shortage  in  the 
quantity  of  land  no  account  should  be  taken 
4rf  four  acres;  tliat  even  in  cases  where  the 


dsficiency  exceeded  four  acres  that  much 
was  to  be  wholly  Ignored.  This  is  a  miscon- 
ception ot  the  meaning  of  the  provision.  By 
it  the  parties  merely  stipulated  that  where 
the  duxtage  In  the  quantity  of  land  should 
not  exceed  tlirse  or  four  acres  no  notice 
should  be  taken  of  it  Many  large  tracts  of 
land  were  being  conveyed,  and  the  number 
of  acres  was  not  In  every  case  known.  It 
was  agreed  that  If  th»  deficiency  in  any 
tract  should  not  exceed  the  comparatively  in- 
significant amount  Bta;ted,  it  should  be  passed 
by  as  a  matter  too  small  for  notice.  But  If 
the  shortage  exceeded  this  maximum  limit, 
and  thus  beciams  a  matter  to  be  noticed,  a 
variance  calling  for  adjTistment,  the  full 
amount  of  the  shortage  or  variance  was  to 
be  taken  into  accotmt  and  allowed  ft>r. 

Among  other  lauds  described  in  the  sched- 
ules to  the  contract  of  August  19,  1888,  was  a 
tract  described  aj9  S.  W.  ^  of  s  action  7, 
township  6,  range  16  W.,  in  Lauderdale  coun- 
ty. PrlcH*  to  that  time  this  tract  had  been 
platted  Into  blocks  and  lots,  and  some  of 
these  had  beeat.  s(dd.  But  tbe  deed  executsd 
In  pursuance  of  the  contract  abandoned  t^e 
description  by  section,  township,  and  range, 
and  conveyed  the  tract  by  blocks  and  lots, 
and  raclted  that  blocks  122  to  163,  intrusive, 
in  Ragsdale's  survey,  were  situated  in  the 
S.  W.  %  of  section  7,  township  6,  range  10 
W.  A  number  of  these  lots  and  blocks  are 
omitted  in  the  deed,  presumably  becaxue  it 
bad  bsen  ascertained  that  tbey  had  been 
scdd,  and  were  embraced  within  the  excep- 
tion of  12  acres.  Blocks  141  and  147,  howev- 
er, were  not  omitted,  but  appear  listed  with 
the  other  blocks,  going  to  make  up  that  part 
of  the  quart  ar  section  conveyed  by  the  deed. 
The  bill  alleges  that  block  147  and  two  lots 
In  block  141  had  been  previously  conveyed, 
and  were  owned  by  other  parties,  but  does 
not  allege  that  these,  add  ad  to  other  lots  pre- 
viously conveyed,  exceeded  12  acres.  On  the 
other  hand,  the  Evidence  shows  that  the  com- 
plainant got  148  acres  in  tha  quarter  section. 
It  is,  nevertheless,  argued  that  because  these 
lota  were,  among  others,  expressly  mentioned 
in  the  dead  they  cannot  form  part  of  the 
12  acres  excepted.  We  cannot  assent  to  this 
view,  but  hold  It  was  error  to  allow  these 
credits.  There  is  nothing  showing  that  the 
parties  intended  to  abandon  the  provlsicm  of 
the  contract  On  the  contrary,  It  is  carried 
forward  as  a  port  of  the  deed  by  express 
provision,  and  it  declares  that  the  list  of 
property  embraced  in  Schedule  A  is  to  bs 
referred  to  as  furnishing  the  Infmrmation  up- 
on which  the  parties  act  iu  making  the  con- 
tract The  description  by  lots  and  blocks 
employed  in  the  deed  was  marely  another 
method  of  describing  the  lands,  and  was 
adopted,  doubtiess,  as  a  matter  of  conven- 
ience. It  was  known  before  the  contract 
was  signed  that  the  tract  had  baen  platted, 
and  that  lots  and  blocks  to  the  amount  of 
about  12  acres  had  been  sold.  If  the  same 
description    employed  In  the  C(Hitract  bad 
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been  used  in  llie  deed,  and  It  had  bean  dts- 
coyered  that  thesa  lots  or  blocks  had  been 
previously  sold,  surely  It  would  not  be  con- 
tended that  the  purchasers  were  entitled  to  a 
credit  for  them.  If  the  aggregate  of  the  lots 
and  blocks  sold  did  not  exceed  12  acres. 
Yet  In  that  case  there  would  hare  bean  a  con- 
veyance of  land  embracing  these  lots  and 
this  block  as  etTectually  as  by  the  description 
employed  In  the  dead.  The  purchasers  got 
what  they  bargained  for,— the  entire  quarter 
section,  less  about  12  acres,— and  cannot  now 
be  heard  to  complain.  It  was  error  to  decree 
allowanca  for  these  Items. 

The  appellee  claimed  and  was  allowed  a 
credit  of  $4,500  because  of  an  alleged  fail- 
ure of  title  to  an  undivided  one-third  Inter- 
est in  the  B.  %  of  the  N.  W.  ^,  of  the  N. 
W.  %  of  N.  W.  %,  and  W.  %  of  the  N.  B. 
%,  section  7,  township  8,  range  16  B.,and  ap- 
pellant assigns  this  for  error.  In  addition 
to  the  provisions  of  the  contract  relative  to 
defective  titles,  and  as  supplemental  there- 
to, the  deed  contains  the  stipulation  that,  'if 
the  title  of  any  of  the  above-described  prop- 
erty bo  found  defective,  and  the  party  of 
the  first  part  be  unable  to  remove  the  same 
after  reasonable  notice,  then  such  property 
Is  to  be  quitclaimed  to  the  party  of  the  first 
part,  and  the  said  party  of  the  second  part 
shall  thereupon  be  entitled  to  a  credit  by  the 
purchase  price  thereof  on  the  purchase- 
money  notes,  as  provided  In  said  contract  of 
date  August  15th,  188S."  The  court  de- 
creed that  complainant  reconvey  by  quit- 
claim to  Ragsdale  his  one-half  Interest  in 
an  undivided  one-third  of  this  land,  and  that 
it  take  credit  for  a  proportionate  part  of  the 
piu'chase  price.  There  is  no  dispute  as  to 
the  facts.  It  Is  agreed  that  the  deralgnment 
of  title  of  this  and  all  other  land  In  con- 
troversy is  c(HTectly  set  out  In  the  answo* 
of  Ragsdale.  The  abstract  therein  shows 
that  the  chain  of  title  as  to  this  undivided 
one-third  interest  is  defective,  and  that  Rags- 
dale holds  under  a  remote  grantor,  not 
shown  by  the  record  to  have  any  title.  The 
answer  admits  that  there  Is  a  missing  link, 
but  seeks  to  overcome  the  effect  of  this  by  al- 
leging that  for  more  than  20  years  no  one 
has  asserted  any  title  adverse  to  the  title  of 
the  said  L.  A.  Ragsdale.  This  is  insuffi- 
cient as  an  avo'ment  of  title  by  adverse  pos- 
session. But  we  think  that  under  the  stipu- 
lations, of  the  contract  and  the  deed  com- 
plainant can  insist  on  a  perfect  record  title. 
Its  object  In  buying  the  land  was  to  resell, 
and  this  was  doubtless  well  known  to  Rags- 
dale. It  had  the  right  to  contract  for  a  per- 
fect record  title,  and  for  reconveyance  If  the 
record  failed  to  disclose  such  title.  We 
think  this  intent  clearly  appears  on  the  face 
of  the  contract  and  deed,  and  therefore  con- 
cur with  the  court  below  in  holding  this 
item  to  be  a  proper  credit 

The  land  company  has  assigned  for  error 
that  the  court  did  not  direct  a  reconveyance 
Of  all  of  Ragsdale's  interest  in  this  tract. 


contending  that  the  failure  of  the  record 
title  as  to  an  undivided  Interest  In  what  he 
sold  entitled  it,  under  the  provision  of  the 
deed  above  quoted,  to  reconvey  all  the  tract 
and  tjike  credit  for  the  entire  purchase 
money.  It  is  sufficient  as  to  this  to  say  that 
no  foimdatlon  is  laid  in  the  bill  for  a  credit 
greater  than  that  allowed.  The  bill  alleges 
a  failure  of  title  to  the  undivided  one-third 
Interest,  and  asks  credit  for  one-third  of  the 
purchase  price.  It  Is  true  a  paper  appears 
copied  Into  the  record,  purporting  to  be  an 
amendment  to  the  prayer  of  the  bill,  asking 
for  the  Increased  credit  here  sought,  but  that 
paper  does  not  appear  to- have  been  filed  or 
answered  by  defendant,  or  regarded  in  any 
way  by  the  court,  and  we  decline  to  notice  it. 

Among  the  credits  allowed  In  the  decree 
and  brought  In  question  by  an  assignment 
of  error  is  one  for  $150,  because  of  the  fail- 
ure of  title  to  lot  5,  block  38,  Ragsdale's  sur- 
vey. There  was  not  sufficient  evidence  to 
warrant  this  allowance.  The  extent  of  the 
evidence  is  that  the  purchase's  found  this 
lot  in  the  possession  of  one  Dred  Flnlay, 
who  claimed  ownership.  It  devolved  upon 
the  complainant  to  show  a  failure  of  title  In 
their  grantor,  and  it  was  not  sufficient  mere- 
ly to  show  adverse  occupancy  by  a  stranger. 

It  Is  further  assigned  for  error  by  appel- 
lant that  the  court  allowed  complainant 
credit  for  taxes  paid  by  it  on  lands  falling 
out  tmder  terms  of  the  contract.  It  is  not 
clear  from  the  evidence  what  lands  were 
paid  on,  and  there  is  nothing  to  show  how 
the  lands  w«'e  assessed,  or  why  complainant 
paid  the  taxes.  If  taxes  were  assessed  to 
Ragsdale  and  paid  by  complainant  on  land 
which  it  purchased,  but  the  title  to  which 
failed,  it  should  have  credit  therefor.  But 
if  any  of  the  land  embraced  in  its  pur- 
chase had  been  previously  sold  to  others  and 
assessed  to  such  others,  there  was  no  neces- 
sity for  the  land  company  to  pay  the  taxes, 
and  If  it  did  so  it  cannot  charge  them  against 
Ragsdale.  As  the  cause  will  be  remanded, 
it  can  be  readily  ascertained  what  taxes  due 
on  lands  assessed  to  Ragsdale,  and  falling 
out  under  the  contract,  were  paid  by  com- 
plainant. 

The  next  and  only  remaining  question  pre- 
sented by  the  record  arises  out  of  the  as- 
signment of  Louis  A.  Ragsdale  of  an  indebt- 
edness of  about  $14,000  alleged  to  be  due  to 
him  for  rent  of  the  Planters'  Compress  & 
Warehouse,  this  being  the  rent  accrued  after 
the  death  of  his  fath»,  and  up  to  the  date 
of  the  contract  of  sale,  August  15,  1888. 
This  property  was  owned  by  the  elder  Rags- 
dale, who  devised  it  to  Louis  Ragsdale  free 
from  all  debts  and  charges  of  every  kind. 
By  the  said  contract  of  August  15,  1888, 
this  claim  was,  among  others,  sold  to  Lloyd 
and  his  associates,  and  passed  by  the  deed 
to  complainant  The  contract,  after  de- 
scribing the  compress  lots  and  improve- 
ments, which  were  embraced  in  the  sale, 
adds:    "Together  with  all  money  mow  due 
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on  said  compress  to  the  party  of  the  first 
part,  ander  the  existing  lease  hereon  to  Fred 
Wolffe,  amonntlng  to  $14,000,  which  Is  here- 
by agreed  to  set  over  and  transfer  to  said 
parties  of  the  second  part  by  the  party  of  the 
first  part;  and  if  the  lessee  of  said  com- 
press, or  Mrs.  Ella  O.  Coffee,  shall  contest 
said  claim  of  $14,000,  and  the  same,  or  any 
part  of  the  same,  shall  be  determined  ad- 
versely by  the  courts  to  the  parties  of  this 
contract  after  litigation  conducted  under  the 
direction  of  the  party  of  the  first  part,  then 
the  party  of  the  first  part  shall  make  good 
the  whole  or  any  part  of  said  $14,000  so 
determined  not  to  be  due  by  said  lessee  to 
the  party  of  first  part"  In  the  schedule  of 
property  attached  to  the  contract  this  claim 
is  listed  as  "Account  against  J.  S.  Solomon, 
$14,000.00."  This  blU  of  the  Meridian  Land 
&  Industrial  Company,  which  seeks  an  ac- 
counting with  Ragsdale,  joins  Solomon  as  a 
codefendant.  In  order  that  the  defendants 
may  interplead,  and  that  the  amount  due 
on  this  rent  claim.  If  any,  may  be  det»- 
mined,  and  the  rights  of  the  complalpant 
arising  out  of  the  above-quoted  provision  of 
the  contract  be  ascertained  and  enforced. 
Solomon  answered  the  bill,  and  made  his 
answer  a  cross  bill  against  his  codefendant, 
Ragsdale.  The  latter  demurred  to  the  cross 
bill,  and,  the  demurrer  being  overruled,  an- 
swered, and  thus  the  Issue  as  to  this  indebt- 
edness was  fairly  presented  to  the  court. 

The  defense  asserted  by  Solomon  is  two- 
fold: (1)  That  he  never  became  the  lessee 
or  the  assignee  of  the  term,  or  in  any  way 
liable  to  pay  the  rent;  and  (2)  that.  If  liable 
for  the  rent,  he  has  acquired  by  purchase 
trova  Wolffe,  the  lessee,  a  debt  amotmtlng  to 
$6,546.08,  the  balance  due  by  the  estate  of 
Ragsdale,  deceased,  to  Wolffe,  for  money  ad- 
vanced; and  also  an  account  for  about  $13,- 
000,  due  by  said  estate  to  Wolffe  for  perma- 
nent repairs  placed  on  the  compress  property. 
Both  of  these  debts,  It  is  alleged,  the  eldo: 
Ragsdale  was  obligated  by  the  terms  of  his 
lease  to  pay,  and  are  Juat  offsets  against  the 
demand  for  rent.  On  the  other  band,  it  Is 
Insisted  by  Ragsdale  that,  while  Wolffe  was 
nominally  the  lessee  of  the  compress,  Solo- 
mon was  In  fact  lessee,  or  the  assignee  of  the 
term,  and,  if  not  technically  the  lessee,  that 
he  is  estopped  as  against  complainant  and  re- 
spondent, Ragsdale,  to  deny  that  he  was  such 
lessee  or  assignee,  and  consequently  liable  for 
the  rent. '  The  answer  of  Ragsdale  further 
denies  that  the  estate  of  his  father  was  lia- 
ble for  the  claim  for  repairs  asserted  by  Solo- 
mon, and  also  denies  the  correctness  of  the 
account  therefor.  The  compress  was  leased 
August  15, 1881,  to  Pred  Wolffe  for  a  term  of 
10  years  at  an  annual  rental  of  $7,S00.  Con- 
temporaneously with  the  lease,  Wolffe  ad- 
vanced to  said  Ragsdale  $32,000.  Ragsdale 
was  also  indebted  to  him  on  another  account 
for  $4,000.  It  was  stipulated  In  the  lease 
that  $6,000  of  the  rent  each  year  should  be 
applied  to  the  repayment  of  the  amount  so 


advanced,  and  $1,600  should  be  applied  each 
year  to  the  payment  of  the  $4,000  debt,  imtil 
it  should  be  paid,  after  which  that  amount 
was  to  be  paid  annually  In  cash  to  Ragsdale. 
The  lease  further  provided  that  Ragsdale 
should  during  the  t»m  "make  all  repairs  to 
said  warehouse  of  a  permanent  nature;  that 
Is  to  say,  all  repairs  necessary  to  keep  said 
building  in  Its  present  condition,  not  includ- 
ing the  repairs  made  necessary  by  the  use 
of  said  property."  Wolffe  agreed  to  use  the 
machinery  In  a  proper  manner,  employing 
proper  persons  to  manage  it,  and  to  return 
the  same  In  as  good  condition  as  it  then  was, 
"ordinary  wear  and  tear,  unavoidable  casual- 
ty, and  destruction  by  fire,  excepted."  Wolffe 
resided  outside  of  this  state,  and  in  1882 
Solomon  took  charge  of  the  compress  for 
him,  acting  under  a  formal  power  of  attor^ 
ney  from  Wolffe,  which  authorized  him,  Sol- 
omon, to  represent  Wolffe  generally  as  to  all 
his  Interests  In  the  compress,  In  certain  mills, 
and  a  certain  bank  In  Meridian.  About  that 
time  Wolffe  became  financially  embarrassed, 
and  suits  for  large  amounts  were  brought 
against  him;  Us  creditors  seeking,  among 
other  things,  to  reach  his  interest  in  this 
compress  property.  These  efforts,  we  must 
assume,  were  unsuccessful,  as  Solomon  has 
remained  In  undisturbed  possession  and  con- 
trol. The  elder  Ragsdale  died  in  Decemb»', 
1886,  and  up  to  that  time  the  rents  ap- 
propriable under  the  lease  contract  to  the 
debt  of  $32,000  left  due  thereon  the  sum  oJt 
$6,546.08,  and  this  balance  was  by  Solomon 
probated  as  a  claim  against  the  estate.  It 
was  shown  tliat  Wolffe  was  rarely  ever  In 
the  state,  and  it  does  not  appear  that  he  de- 
voted any  attention  whatever  to  the  affairs 
of  the  compress.  It  Is  not  shown  that  Solo- 
mon, as  manager,  kept  any  accounts  with 
Wolffe,  or  ever  dealt  with  him  as  his  princi- 
pal Solomon  testifies  that  he  was  to  receive 
as  his  salary  a  portion  of  the  profits,  bat 
what  proportion  is  not  stated,  nor  Is  it  shown 
that  he  ever  accounted  with  Wolffe  therefor. 
It  is  shown  that  Solomon,  some  time  before 
the  death  of  Ragsdale,  leased  and  operated 
in  his  own  name  one,  and  perhaps  two,  other 
warehouses.  Printed  letter  heads  used  by 
Solomon  during  the  years  1884  and  1835  In 
connection  with  the  compress  business  were 
exhibited,  and  In  these  his  name  appears  as 
lessee  of  the  Planters'  Compress.  It  was 
further  shown  that  In  1884  a  written  contract 
was  made  between  Solomon  and  one  McMU- 
lal  as  superintendent  of  the  compress,  and  in 
this  Wolffe  and  Solomon  are  several  times  re- 
ferred to  as  the  lessees,  and  the  signature  to 
the  contract,  afOxed  by  Solomon,  is  "Wolffe 
and  Solomon,  Lessees."  In  the  published  di- 
rectory of  Meridian  for  1888  Solomon  was 
advertised  as  proprietor  and  lessee  of  the 
Planters'  Compress.  Although  Solomon  does 
not  claim  to  have  acquired,  prior  to  October. 
1888,  any  debt  due  by  the  elder  Ragsdale  to 
Wolffe,  yet  It  Is  shown  that  he  asserted  and 
probated  the  above-meniloned  claim  for  the 
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balance  due  for  advances.  Moreover,  Solo- 
mon was  one  of  tide  parties  to  the  contract 
with  I<ouls  Ragsdale  of  August  15,  1888,  and, 
along  with  Lloyd  and  others,  took  an  SiCtlve 
Interest  In  the  negotiations  leading  to  that 
purchase,  and,  with  his  associates,  signed  the 
contract,  the  schedule  of  which  recited  the 
rent  claim  of  $14,000  to  be  due  by  Solomon. 
It  Is  shown  by  the  testimony  of  Lloyd  & 
Robinson,  the  associates  of  Solomon  in  that 
purchase,  that  he  knew  that  the  claim  here 
asserted  against  blm  was  being  purchased, 
and  that  he  did  not  deny  tliat  he  was  lessee, 
or  liable  for  this  claim,  but  merely  asserted 
that  he  held  offsets  against  it  Thus  matters 
stood  until  October  8,  18SS,  when  Solomon 
claims  to  have  purchased  from  Wolffe  all  the 
profits  to  which  the  latter  was  entitled  aris- 
ing out  of  the  business  of  the  Planters'  Com- 
press Company,  together  with  all  claims  out- 
standing and  due  to  Wolffe  as  lessee  thereof. 
Solomon  exhibited  a  receipt  for  $7,000,  signed 
by  Wolffe,  reciting  this  purcliase,  and  stipu- 
lating that  Solomon  might  sue  in  the  name 
of  Wolffe  for  any  sums  due  to  the  compress, 
holding  Wolffe  harmless  as  against  any  costs 
or  damages.  The  receipt  further  stipulated 
that  until  Its  expiration  the  lease  should  re- 
main intact  in  the  name  of  Wolffe.  Solomon 
testifies  that  in  this  purchase  of  the  profits 
he  imderstood  that  he  was  to  assume  all  the 
liabilities  of  the  compress.  It  was  not  shown 
how  or  when  the  $7,000  mentioned  in  the  re- 
ceipt was  paid,  and  Wolffe  was  not  examined 
as  a  witness.  After  making  the  contract  of 
purchase  with  Ragsdale,  Uoyd  and  his  as- 
sociates procured  a  charter,  and  were  incor- 
porated under  the  name  of  the  Merldlau 
Land  &  Industrial  Company,  and  Solomon 
was  made  a  director;  and  it  is  shown  that 
when  the  land  company  took  charge  of  the 
compress  under  its  purchase  Solomon  made 
certain  advances  to  the  company  as  against 
the  rents  to  accrue,  although  he  claimed  this 
large  repahr  account  as  against  such  rents. 
Notwithstanding  the  positive  testimony  of 
Solomon  that  during  all  this  time  be  re- 
mained the  mere  agent  of  Wolffe,  we  are 
constrained  by  the  evidence  to  hold  that  he 
was  the  real  lessee,  or  the  assignee  of  the 
term.  And,  even  if  he  were  not,  his  acts 
and  admissions  would  estop  him,  as  against 
the  complainant  and  Louis  Ragsdale,  to  de- 
ny his  liability  for  the  rent  here  demanded. 
The  court  below  correctly  held  that  he  was 
liable  for  the  $14,000  rent  claim. 

This  brings  us  to  the  consideration  of  the 
claims  asserted  by  Solomon  as  offsets.  It 
Is  not  contradicted  that  at  the  time  of  the 
death  of  Ragsdale,  the  lessor,  there  was 
still  due  of  the  $32,000  advanced  to  bim  by 
Wolffe  the  sum  of  $6,546.08.  By  the  terms 
of  the  lease  this  was  a  charge  in  favor  of 
the  lessee  against  the  rents  to  become  due 
until  the  amount  advanced  should  be  paid 
by  the  annual  rentals.  Moreover,  when  the 
contract  of  August  16,  1888,  was  made,  this 


balance  was  treated  by  the  parties  to  It 
as  a  debt  due  by  the  Ragsdale  estate  to 
Solomon,  and  It  was  expressly  provided  that 
the  purchasers  should  discharge  It  It  mat- 
ters not,  therefore,  how  or  when  Solomon 
acquired  this  account;  it  was  a  proper  off- 
set against  the  rent  claim.  Wh«i  we  come 
to  consider  the  claim  for  repairs,  we  are 
confronted  with  a  questl(»i  of  more  difficul- 
ty. The  deposition  of  Solomon  was  taken 
and  read  in  his  own  behalf  to  establish 
the  correctness  of  this  account,  and  a  mo- 
tion was  made  to  exclude  the  deposition 
because  he  was  testt^^g  to  establish  his 
own  claim  or  defense  against  the  estate  of 
a  deceased  person  which  originated  during 
the  lifetime  of  the  latter.  The  court  re- 
served action  on  the  moti<Hi  until  the  final 
hearing,  and  from  the  fact  that  the  decree 
gave  Solomon  the  benefit  of  the  claim  it  Is 
apparent  that  the  court  held  him  to  be  com- 
petent Whether  he  was  competent  or  not 
must  depend.  In  the  first  place,  on  whether 
the  estate  of  Ragsdale  Is  the  subject-matter 
of  this  litigation,  (Love  v.  Stone,  66  Miss. 
449;  Jackson  v.  Smith,  68  Miss.  53,  8  South. 
268,)  and  on  the  further  Inquiry  whether 
the  offset  sought  to  be  established  by  his 
testimony  originated  in  bis  favor  during 
the  lifetime  of  Ragsdale.  If  the  rent  claim 
here  asserted  by  complainant  be  part  of  the 
estate  of  Ragsdale,  although  acquired  after 
his  death  by  complainant  from  Louis  Rags- 
dale, the  devisee  of  the  compress  property, 
Solomon  Is  incompetent  as  a  witness  to 
establish  In  his  own  favor  a  counterclaim 
arising  out  of  dealings  by  him  with  the  de- 
ceased. Notwithstanding  this,  if  prior  tc 
the  death  of  Ragsdale  the  claim  for  repairs 
here  asserted  as  an  offset  existed  only  as  an 
account  in  favor  of  Wolffe,  then  Wolffe  would 
be  incompetent  but  the  subsequent  purchase 
of  it  by  Solomon  would  not  render  the  latt» 
incompetent  to  testify  as  to  its  cmrectness. 
But  if  the  evidence  establishes  that  Soiomou, 
prior  to  the  death  of  Ragsdale,  was  in  tact 
lessee  or  assignee  of  the  term,  then  the  claim 
under  the  covenants  of  the  lease  originated 
in  his  favor  during  the  lifetime  of  Ragsdale, 
and  he  must  be  held  an  Incompetent  wit- 
nees.  That  the  rent  claim  Is  part  of  the  es- 
tate, we  entertain  no  doubt  Before  the 
death  of  Ragsdale,  the  rent  for  the  term 
was  due  to  him  as  lessor.  On  his  death  the 
rent  for  subsequent  years  followed  the  re- 
version, and  passed  to  Louis  Ragsdale,  as 
devisee  of  the  compress  property,  and  from 
him  by  assignment  of  complainant  It  is 
clear,  therefore,  that  the  subject-matter  of 
this  branch  of  the  litigation  is  the  estate 
of  a  deceased  person.  Whether  the  claim 
originated  in  favor  of  Solomon  before  or 
after  the  death  of  Ragsdale  can  only  be  de- 
termined by  a  view  of  the  whole  evidence 
touching  this  branch  of  the  cose.  We  thus 
have  presented  a  case  without  precedent  In 
this  state,  where  the  competency  of  a  wit- 
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9eas  tinder  this  atatnte,  osually  a  preUmlnaiT-  | 
ingulry,  Is  determinable  only  eXt&c  conaia-  | 
wing  all  the  eyldence,  his  own  Included. 
When  the  deposition  was  offered,  Solomon 
was  prima  facie  competent,  for  be  denied 
that  he  was  leasee  or  assignee  of  the  term, 
and  denied  that  he  had  acqnired  any  ln< 
terest  In  the  repair  account  before  the  death 
of  Ragsdale;  and  the  lease,  on  its  face,  being 
in  the  name  of  Wolffe,  strengthened  this 
presumption.  Not  imtll  all  the  evidence 
was  submitted  could  the  relation  of  Solomon 
under  the  lease  be  cwtainly  known.  Un- 
do: the  law  as  it  formerly  existed,  which 
made  Incompetent  a  witness  Interested  In 
the  suit,  it  was  held  that  if  the  interest 
was  not  disclosed  on  the  voir  dire  the  tes- 
timony should  be  excluded,  if  the  interest 
of  the  witness  was  made  to  appear  at  any 
time  during  the  trial.  Carter  y.  Orares,  6 
How.  (Miss.)  9,  citing  Starkie,  Bt.  122;  Rose. 
Br.  80.  The  rule  is  equally  applicable  here. 
We  bare  already  held  that  the  history  of 
the  transaction  shows  Solomon  to  hare  been 
all  along  the  real  lessee  or  the  assignee 
of  the  term,  and  this  attitude  he  occupied 
antwlOT  to  the  death  of  Ragsdale.  What- 
ever claim  he  has  for  repairs  originated  in 
his  favor  during  the  lifetime  of  Ragsdale, 
and  therefore  he  is  not  competent  as  a  wlt^ 
ness  to  establish  the  correctness  of  the  ac- 
count 

We  do  not  think  Solomon  acquirad  any 
additional  rights  by  his  alleged  purchase 
from  Wolfle  hi  October,  1888.  This  was 
after  the  sale  by  Louis  Ragsdale  to  himself 
and  his  associates,  and  after  it  was  known 
that  the  land  company  wonld  sue  on  the 
rent  daim.  It  seems  very  probable  that 
the  taking  of  that  receipt  was  merdy  to  pre- 
pare a  defense  against  the  expected  suit. 
It  carefully  secured  to  Solomon  all  the  ben- 
efits of  every  kind  under  the  lease,  reserv- 
ing to  Wollle  only  the  name  of  lessee.  It 
was  tantamount  to  an  assignment  of  the 
term,  and  in  equity  would  doubtless  be  so 
treated,  but  we  hold  that  it  conferred  no 
new  rights,  and  that  it  was  merely  eviden- 
tial of  a  relation  previously  existing.  The 
testlnrany  in  the  record  exdnslve  of  that 
of  Solomon  Is  not  sufficient  to  prove  the  cor- 
rectness of  the  repair  account.  Under  the 
circumstances,  we  will  not  pass  upon  it 
finally,  but,  as  the  case  will  be  remanded, 
will  afford  Solomon  a  further  opportunity 
to  prove  the  account,  if  possible,  by  evidence 
other  than  his  own.  As  to  all  the  other  er- 
rors assigned  both  by  appellant  and  by  ap- 
pellee, we  hold  them  not  weO  taken,  and, 
except  in  the  particulars  above  specified,  we 
approve  the  decree.  Reversed  and  re- 
manded. 

Mr.  O  H.  ALEXANDER  was  commis- 
sioned by  the  governor  to  sit  in  this  case 
in  place  of  the  Honorable  THOMAS  H. 
WOODS,  Who  was  disqualified  by  reason  of 
Interest 


(71  KlM.'  tW) 
RBDFIHLD  et  al.  t.  MONTGOMERY;     : 

(Supreme  Court  of  MissiasippL  Oct  30,  1&}3.) 
Chattel  Mobtoaos  — Deschiption  or  Pbopestt. 
A  deed  of  trust  for  security  purported 
to  convey  the  interest  of  the  grantors  in  "25 
bales  of  cotton  to  be  raised  by  them,  or  any 
hands  they  may  employ  during  the  year  1S92. 
on  laud  belonging  to  them,  or  any  other  lands 
they  may  cultivate  during  tliat  year."  Held, 
that  the  description  of  the  property  is  so  indef- 
inite as  to  render  the  deed  inadmissible  as  evi- 
dence of  title.  Draper  v.  Perkins,  57  Miss.  277, 
overruled. 

Appeal  from  circuit  court  Madisom  county; 
X  B.  Clirisman,  Judge. 

"To  be  officially  reported." 

Action  In  replevin  by  W.  G.  Redfleld 
against  Moses  P.  Simpson  and  othws.  To 
the  property  seized,  A.  3.  Montgomery  inters 
posed  a  claim.  From  a  Jndgmmt  for  claim- 
ant, plaintiff  appeals.     Reversed. 

Moses  P.  Simpson  and  wife,  M.  J.  Simpson, 
executed  a  deed  of  trust  on  March  4,  1882, 
to  A.  J.  Montgomery,  trustee,  to  secure  a 
debt  due  to  T.  N.  Jones,  which  deed  was 
duly  recorded.  Said  deed  of  trust  conveyed 
the  "entire  Interest  of  the  grantors  in  twen- 
ty-five bales  of  cotton,  to  be  raised  by  them, 
or  any  hands  they  may  employ  during  the 
year  A.  D.  1882,  on  land  belonging  to  them, 
or  any  other  lands  they  may  cultivate  dur- 
ing the  year."  Afterwards,  and  after  the 
said  trust  deed  to  Montgomery  was  recorded, 
Moses  P.  Simpson  executed  a  trust  deed  to 
W.  G.  Redfleld,  trustee,  to  secure  a  debt  due 
to  O.  O.  Redfleld,  which  deed  was  duly  re- 
corded. This  deed  conveyed  all  the  crop  to 
be  raised  by  Moses  P.  Simpson  during  the 
year  1892.  W.  G.  Redfleld,  trustee,  sued  out 
a  writ  of  replevin  for  a  lot  of  seed  cotton 
raised  by  Moses  P.  and  M.  J.  Simpson  upon 
the  lands  embraced  in  both  deeds  of  trust 
and  A.  J.  Montgomery,  trustee,  filed  a  claim- 
ant's issue.  Redfield  recovered  a  Judgment 
against  Simpson  for  the  cotton,  and  Mont- 
gomery recovered  a  judgment  against  Red- 
field  upon  the  trial  of  the  claimant's  issue. 
It  is  admitted  tliat  the  cotton  in  controversy 
Is  embraced  in  both  trust  deeds.  The  only 
question  involved  is  as  to  the  validity  of  the 
first  deed.  Redfleld  appeals,  and  claims  that 
the  first  deed  is  void  for  want  of  proper  de- 
scription of  the  property. 

F.  B.  Pratt  'or  appellant  Robert  Powell, 
for  appellee:. 

CAMPBELL,  O.  J.  The  decision  of  this 
case  by  the  circuit  coort  was  fully  justified 
by  the  case  of  Draper  v.  Perkins,  57  Miss. 
277,  but  that  case  is  not  supported  by  reason 
or  authority,  and  is  so  manifestly  wrong  that 
it  Is  hereby  overruled.  It  cannot  be  ac- 
counted for,  except  by  reference  to  the  pe- 
culiar presentation  by  the  recwd  of  the  nar- 
row question  as  to  tbe  admissibility  in  evi- 
dence of  the  deed;  but  in  any  point  of  view 
the  decision  Is  wrong.  Reversed,  and  re- 
manded for  a  new  trial 
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miiLIKER-EBEBS  BLD'O  &   MANUF'O 

CO.  ▼.  BIRMINGHAM  RAILWAY  & 

ELECTRIC  CO. 

(Snpreme  Court  of  Alabama.    Dec.  1,  1893.) 

RAILBOAD  COMPANIBS — NSOLIOBNCB — BtOOE-KiU/- 
INO. 

In  an  action  for  killing  plaintiff's  mulei, 
defendant  railroad  company's  engineer  and  fire- 
man testified  that  on  the  night  of  the  accident 
a  mist  on  the  headlight  obscnred  the  glass; 
that  they  saw  the  mules  as  soon  as  it  was  pos- 
sible to  discoTer  them,  and  immediatelr  reyers- 
ed  the  engine,  but  the  collision  occurred  before 
they  could  apply  the  brakes;  that  the  train 
was  running  on  a  down  grade,  at  the  rate  of 
10  miles  per  hour,  and  that  smoke  from  a  coke 
oven  obscured  the  track.  Two  passengers  tes- 
tified that  the  train  was  running  20  miles  per 
hour;  that  the  rain  had  ceased;  that,  if  the 
engine  had  been  reversed,  they  would  have  felt 
a  sensation,  and  that  tney  felt  no  sensation 
nntil  the  collision.  Held,  that  a  judgment  for 
defendant  was  not  error. 

Appeal  from  city  conrt  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Action  b7  the  Hilllker-Krebft  Building  & 
Manufacturing  Company  against  the  Birming- 
ham Railway  &  Electric  Company  for  the  al- 
leged negligent  killing  by  a  train  of  defend- 
ant of  two  mules,  the  property  of  plaintiff. 
There  was  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

'The  circumstances  of  the  accident  and  oth- 
er necessary  facts  are  sufficiently  stated  in 
the  opinion.  Upon  the  examination  of  one 
Frank  Gafford  he  testified  that  he  had  been 
a  trader  and  dealer  in  mules  for  25  years, 
and  was  thoroughly  familiar  with  them;  and 
on  cross-examination  be  was  asked  by  the 
plaintiff  the  following  question:  "From  your 
knowledge  of  mules,  state  whether  or  not  a 
mule  with  good  ^es  will  walk  Into  a  trestle." 
The  defendant  objected  to  this  question, 
which  objection  the  court  sustained,  and  the 
plaintiff  duly  excepted.  The  plaintiff  then 
asked  the  following  question,  and  duly  ex- 
cepted to  the  court's  sustaining  the  defend- 
ant's objection  thereto:  "State  whether  or 
not  a  mule  with  good  ^es  could  be  driven  in- 
to a  trestie." 

J.  Q.  Cohen,  for  appellant  Thomas  M. 
Owen,  for  appellee. 

STONE,  O.  J.  A  train  of  the  railway 
company  klUed  two  mules,  the  property  of 
the  plaintiff,  and  the  present  suit  was  brought 
to  recover  damages  for  such  killing,  the  com- 
plaint and  allegation  being  that  the  Injury 
was  caused  by  the  negligence  of  the  defend- 
ant railway  company.  The  case  was  tried 
by  the  court  without  a  Jury,  and  Judgment 
was  rendered  for  the  defendant  Plaintiff 
excepted  to  the  rejection  of  certain  testimony 
offered  by  It  but  there  is  no  merit  in  that 
exception.  Itied  as  this  case  was,  it  be- 
came the  duty  of  the  court  to  weigh  tiie  testi- 
mony, to  find  and  determine  what  the  fitcts 
were,  and  to  render  Judgment;  thus  pro- 
nouncing alike  on  the  facts  and  on  the  law. 


The  court  adjudged  that  the  plaintiff  bad 
failed  to  make  out  its  case,  gave  Judgment  tor 
the  defendant  and  plaintiff  excepted.    The 
correctness  of  that  Judgment  Is  the  question 
for  our  decision.    The  mules  were  killed  near 
a  point  at  which  the  railroad,  crossed  a  pub- 
lic highway,  about  170  feet  therefrom,  and 
beyond  the  crossing.    The  point  was  mode 
In  the  court  below,  and  is  renewed  here,  that 
the  railway  company  placed  Itself  In  fault 
by  falling  to  blow  Its  whistle  or  ring  its  bell 
at  least  one-fourth  of  a  mile  before  reaching 
the  public  road  crossing,  keeping  the  same 
up  till  the  crossing  was  passed,  as  required 
by  section  1144  of  the  Code  of  1886.    The 
.engineer  and  fireman  testified  that  this  stat- 
utory duty  was  performed,  while  two  othet 
witnesses  testified  that  it  was  not     We  hold 
It   unnecessary   to   consider   or   decide   this 
disputed  question  of  fact     A  failure  to  com- 
ply with  the  requirements  of  that  statute  is 
not  In  every  case,  an  actionable  wrong.     The 
penalty  for  such  failure  is  a  llabllify  "for  all 
damages  done  to  persons  or  to  stock  or  other 
property  resulting  from"  such  failure.     Code, 
81147;  Acts  1886-87,  p.  146.    It  Is  only  when 
the  Injiuy  results  from  the  failure  to  com- 
ply with  the  statute  that  the  action  for  dam- 
ages can  be  maintained.    The  "principle  on- 
ly extends  to  such  Injuries  as  are  caused  by 
the  nonobservance  of  such  rules."    Railroad 
Co.  V.  McAlpine,  75  Ala.  113,  118;   Clements 
V.  Ralb^>ad  Co.,  77  Ala.  633;  Raihnad  Co.  ▼. 
Hembree,  85  Ala.  481,  S  South.  173;   Rail- 
way Co.  V.  Hughes,  87  Ala.  «10,  6  South. 
413;  Railroad  Co.  ▼.  Bayliss,  75  Ala.  466. 
It  is  manifest  from  the  facts  In  this  case, 
as  shown  by  all  the  testimony,  that  a  failure 
to  blow  the  whistle  <xe  to  ring  the  bell,  tf 
there  was  such  failure,  could  not  have  caused 
or  contributed  to  the  injiuy  complained  of. 
The  real  contest  In  this  case— the  point  on 
which  Its  fate  must  hinge— was  whether  the 
persons  in  charge  of  the  train  saw,  or,  with 
the  maintenance  of  a  proper  lookout  could 
have  seen,  the  mules  in  time  to  stop  the 
train  before  striking  them.    On  this  question 
there  is  a  conflict  in  the  testimony  as  to  the 
state  of  the  weather,  and  the  speed  at  which 
the  train  was  moving.    The  engineer  and 
fireman  testified  that  it  was  misting  rain; 
that   dampness   oa   the   headlight   obscured 
the  transparency  of  the  glass;  that  they  ware 
steadily  looking  ahead,  and  saw  the  mules 
as  soon  as  It  was  possible  to  discover  them; 
that  the  engine  was  immediately  reversed, 
and  that  the  collision  occurred  before  they 
had  time  to  apply  the  brakes.    They  tes- 
tified also  that  the  train  was  going  down 
grade,  and  that  smoke  from  coke  ovens  near 
by  had  settied  on  and  obscured  the  track  at 
the  trestie,  which  was  at  a  depressed  place 
In  the  road.    The  limbs  of  the  mules  had 
fallen  through  the  bridge  or  trestie,  and  ou< 
ly  their  bodies  were  visibla    The  testimony 
of  these  witnesses  was  that  the  train  was 
moving  at  the  rate  of  about  10  miles  an 
hour  when  the  collision  occurred,  and  that  the 
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train  cotdd  not  have  been  stopped  in  time 
to  save  the  mules.  The  opposing  testimony 
was  that  of  two  persons  who  were  passengers 
on  the  train.  They  testified  the  train  was 
moving  at  about  the  rate  of  20  miles  an 
hour,  that  it  had  been  raining,  but  the  rain 
had  ceased;  that,  it  the  engine  had  been 
reversed,  they  would  bare  felt  the  sensation, 
and  that  they  felt  no  sensation  until  the 
train  stmck  the  mu}es,  which  caused  a  vio- 
lent shock,  and  stop  of  the  train.  The  tend- 
ency of  their  testimony  was  to  deny  that  it 
was  raining,  and  to  deny  that  the  engine  was 
reversed,  as  testified  to  by  the  engineer  and 
fireman.  This  presented  the  material  con- 
flict In  the  testimony.  The  rule  declared  in 
Bailroad  Oo.  v.  Lyon,  62  Ala.  71,  has  been 
materially  modified.  Speaking  of  that  case 
and  the  principle  it  asserts,  Iftrickell,  C.  J., 
speaking  for  the  conrt.  In  Kallroad  Co.  v. 
Jones,  71  Ala.  487,  said:  "It  was  not  intend- 
ed to  assert  more  than  that  it  is  the  duty 
of  railroad  companies  to  employ  the  best 
machinery  and  appliances  which  are  In  use; 
and  the  failure  to  employ  them,  in  view  of 
the  hazardous  agencies  they  control,  the  dan- 
gers necessarily  Incidental,  is  a  want  of  the 
care  and  diligence  a  man  of  ordinary  pru- 
dence would  observe.  •  •  •  The  proposi- 
tion mnst,  however,  be  accepted  with  limita- 
tions and  (inailfications.  From  unknown 
causes  the  machinery  and  appliances  may. 
In  the  course  of  travel,  become  defective,  or 
natural  causes  may  Intervene  which  render 
it  inefficient.  The  train  cannot  be  expected 
to  stop  on  the  track.  The  stoppage  may  in- 
volve mwe  of  peril  than  its  continued  run- 
ning, as  the  machinery  wiU  permit;  and  If, 
under  such  circumstances,  reasonable  care 
and  diligence  are  observed,  negligence  could 
not  be  Imputed.  If  it  were  true  that  from 
fog  or  from  driving  rain  or  snow  tbe  light 
cast  from  a  proper  headlight  was  obscured, 
the  running  of  the  train  with  reasonable  care. 
In  view  of  that  circumstance,  could  not  be 
deemed  negligent."  Banking  Co.  v.  Ingram, 
(Ala.)  12  South.  801;  Bailroad  Co.  v.  Harris, 
(Ala.)  13  South.  877.  It  Is  the  undisputed  tes- 
timony In  this  case  that  from  the  public  road 
crossing  to  the  trestle  on  which  the  mules 
were  struck  and  killed  the  track  of  the  rail- 
road was  down  grade,  and  that  the  trestle 
was  at  a  depressed  section,  the  lowest  in  the 
immediate  neighborhood.  The  city  court,  as 
we  have  said,  gave  Judgment  in  favor  of  the 
defendant;  and,  while  we  are  not  permitted 
to  consider  the  advantage  he  had  in  observ- 
ing the  witnesses  while  they  gave  theb:  testi- 
mony, we  may  properly  give  weight  to  an- 
other fact.  The  engineer  and  fireman  were 
on  the  engine,  bad  unobstructed  view  of  the 
weather  and  the  surroundings,  while  the  oth- 
er  witnesses  were  on  the  train  and  In  the 
car.  Directing  the  train  which  caused  the 
disaster,  and  being  eyewitnesses  to  all  that 
occurred,  they  had  much  better  opportunities 
for  seeing  and  remembering  what  took  place, 
and  tbe  accompanying  circumstances,  than 


the  other  witnesses  could  have.  We  are  not 
able  to  perceive  that  tbe  city  court  erred  in. 
the  Judgment  rendered.    Affirmed. 


aOO  Ala.    447) 

HILL  V.  BIRMIIJGHAM  UNION  BY.  CO. 

(Supreme  Court  of  Alabama.    Dec  1,  1893.) 

Pl.SAi>iN08 — Waives  of  Objectiohb  — CO!(tbibu- 

TOKT  NXOLIOKNCE. 

1.  In  an  action  for  personal  injurieB,  where 
the  iaane  of  contribntory  negligence  was  tried 
in  the  conrt  below  without  objection,  that  is- 
sue will  be  reviewed  on  app^,  though  it  was 
not  raised  by  the  pleadings. 

2.  As  the  running  board  of  an  open  street 
car,  and  the  steps  of  a  closed  car,  are  not  in- 
tended as  a  means  of  passing  from  one  car  to 
another,  where  a  passenger  is  injured  by  at- 
tempting to  pass  by  such  means,  his  contribu- 
tory negligence  will  defeat  a  recovery  for  the 
injury,  even  if  the  trainmen  were  negligent  In 
suddenly  increasing  the  speed  of  the  train. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wilkeraon,  Judge. 

Action  for  personal  injuries  by  John  P. 
Hill  against  the  Blrmlngliam  Union  Railway 
Company.  From  a  Judgment  for  defendant, 
directed  by  the  court,  plaintiff  api>eals.  Af- 
firmed. 

Upon  the  examination  of  the  plaintlfT  as 
a  witness,  he  was  asked  tbe  following  ques- 
tion: "Whether  c»:  not  he  knew  it  was  cus- 
tomary for  passengers  to  pass  from  one  car 
to  another  wlille  the  train  was  in  motion." 
The  defendant  objected  to  this  question,  tbe 
court  sustained  tbe  objection,  and  the  plain- 
tiff duly  excepted.  After  stating  that  he  had 
been  passing  over  said  road  constantly  for 
two  or  three  years,  the  plaintiff  was  asked 
tbe  following  question:  "Did  not  persons  or 
passenjgers  usually  pass  from  one  of  said 
cars  to  another  while  the  said  train  was  in 
motion,  stepping  from  the  footboard  to  the 
steps  of  the  adjoining  cars?"  The  court  sus- 
tained the  defendant's  objection  to  this  ques- 
tion and  the  plaintiff  duly  excepted.  Upon 
the  examination  of  one  W.  L.  Tlmberlake,  su- 
perintendent of  tbe  defendant's  road,  he  tes- 
tified that  the  rules  of  the  company  were  in 
writing,  posted  inside  the  car,  and  was  then 
asked  the  following  question:  "Whether  or 
not  the  mles  of  said  company  prohibited  pas- 
sengers from  standing  on  the  running  t>oards, 
and  also  If  passengers  were  prohibited  by 
said  rules  from  passing  from  one  car  to  an- 
other. In  the  manner  described  In  the  testi- 
mony of  the  plaintiff,  while  the  train  was  in 
motion."  The  plaintiff  objected  to  this  ques- 
tion on  the  ground  that,  if  said  rules  were 
in  writing,  the  best  evidence  was  the  rules 
themselves.  The  court  overruled  his  objec- 
tion, and  the  plaintiff  duly  excepted  to  the 
witness  testifying  if  there  were  such  rules. 
On  cross-examination,  the  said  Tlmberlake 
was  asked  "if  it  was  not  usually  customary 
for  persons  or  passengers  to  pass  from  one 
car  to  another  by  way  of  the  footboards  to 
tbe  steps  of  said  car."  The  defendant  object- 
ed to  this  question,  wblcb  objection  was  sa»> 
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talned  by  the  court,  nnd  the  plain  tiff  dnly 
.excepted.  Upon  the  introduction  of  all  the 
evidence^  the  court,  at  the  request  of  the  de- 
fendant, gave  the  general  afflrmative  charge 
In  its  behalf. 

Bosh  &  Brown,  f<^  appellant  Hewitt, 
Walker  &  Porter,  for  appellee. 

McCIiBLLAN,  J.  The  inquiry  of  contrib- 
utory negligence  yel  non  was,  in  the  first 
Instance,  gone  into  by  the  plaintiff,  and  evi- 
dence was  also  adduced  upon  it  by  the  de- 
fendant, without  objection.  That  issue  was 
treated  by  both  parties,  throughout  the  trial, 
a^  being  In  the  case;  and,  on  the  the<»7 
that  the  undisputed  testimony  showed  con- 
tributory negligence,  the  court  gave  the 
afflrmative  charge,  with  hypothesis,  for  the 
defendant  On  this  state  of  the  record,  we 
shall  treat  that  issue  as  •  having  been  pre- 
sented and  litigated  on  the  trial,  though  no 
plea  of  contributory  negligence  was  inter- 
posed. Kallroad  Co.  v.  Farmer,  (Ala.)  12 
South.  86.  The  plaintiff  attempted  to  step 
from  the  footboard,  running  along  the  side 
Of  an  open  dummy-line  car,  to  the  steps 
leading  down  from  the  platform  of  a  close 
car,  while  the  train  of  which  the  cars  con- 
stituted a  part  was  in  motion.  The  distance 
between  the  running  board  and  the  step  was 
variable  from  two  and  a  half  to  three  and 
a  half  feet,  depending  upon  whether  the 
couplings  between  the  cars  were  more  or 
less  taut  or  slack.  The  conditions  in  this 
regard,  at  the  moment  of  plalnttfCs  attempt 
are  not  disclosed  in  the  evidence.  The  train 
iras  approaching  the  crossing  of  another 
railroad,  its  speed  being  slackened  as  if 
the  trainmen  intended  to  stop  before- reach- 
ing the  crossing,  as  required  by  statute. 
Instead  of  coming  to  a  stop,  however,  the 
speed  was  accelerated,  with  a  sudden  Jerk, 
Just  as  plaintiff  was  in  the  act  of  stepping 
from  the  one  car  to  the  other,  and  this 
sudden  increase  of  momentum  threw  him 
partially  under  the  train,  where  he  received 
the  Injuries  complained  of,  while  he  stUl 
clung  to  the  railing  of  the  open  car.  Plain- 
tiff had  originally  gotten  on  an  open  car  in 
front  of  that  from  which  he  attempted  to 
Step  at  the  time  of  the  Injury,  and,  finding 
no  seat  tbore,  and  seeing  that  the  other 
open  car  was  crowded,  determined  to  go 
back  to  the  close  car  for  the  purpose  of 
finding  a  seat  To  this  end,  he  got  off  the 
front  car  when  the  train  stopped  for  a  rail- 
way crossing,  and  onto  the  footboard  of  the 
second  car,  his  purpose  then  being  to  go 
from  that  to  the  close  car  when  the  train 
should  stop  for  the  second  crossing;  but 
without  waiting  for  it  to  stop  at  the  second 
crossing,  though  the  indications  were,  and 
he  supposed,  that  It  would,  he  att^npted 
to  get  from  the  second  to  the  third  car  by 
stepping  across  while  the  train  was  still 
moving,  In  the  manner  we  have  stated,  in- 
stead of  getting  off  on  the  ground,  and  then 


onto  the  close  car,  as  he  had  done  in  going 
from  the  first  to  the  second  car.  This  state- 
ment presents  the  case,  so  far  as  the  con- 
duct of  the  plaintiff  Is  concerned,  in  the 
most  favorable  aspect  to  him  that  any  ten- 
dency of  the  evidence  admits  of.  Upon  it 
we  are  satisfied  that  as  matter  of  law,  he 
was  guilty  of  negligence  which  proximately 
contributed  to  his  injury.  Neither  the  nm- 
nlng  board  of  an  open,  nor  the  steps  of  a 
close,  dummy-line  car,  are  intended  to  be 
used  as  a  means  of  passing  from  one  car  to 
another.  Ordinarily,  there  is  no  necessity- 
or  occasion  for  passing  through  the  trains 
of  this  class  of  roads,  and  generally,  we 
believe,  no  provision  la  made  to  that  end. 
The  running  board  of  the  one,  and  the  steps 
of  the  other,  are  Intended  to  be  used  merely 
for  Ingress  and  egress  to  and  from  the  okt 
to  which  they  are  attached.  The  distance 
between  the  two,  in  this  Instance,  was  at 
Its  minituum  so  great,  and  at  all  times  while 
the  train  was  in  motion  so  uncertain,  in  that 
at  any  moment  it  might  Increase  or  diminish 
from  two  and  a  half  to  three  and  a  half 
feet  or  vice  versa,  as  that  the  hazard  of  at- 
tempting to  encompass  it  must  be  obvious 
to  any  circumspect  and  prudent  man.  This 
danger  was  not  lessened  in  this  case  by  the 
fact  that  the  train,  to  all  appearances,  was 
about  to  stop,  because  the  act  of  stopping 
Itself  increases  the  chances  that  the  relative 
position  of  the  cars  woqld  l>e  suddenly 
changed;  and,  inasmuch  as  one  instant  at 
rest  fills  the  requirements  of  the  statute  in 
this  respect  this  train  might  have  come 
to  a  full  stop,  and  again  got  in  motion,— 
facts  which  almost  necessarily  Involved  a 
lengthening  or  shortening  of  the  distance 
between  the  cars,— while  the  plaintiff  was  in 
the  act  of  stepping  from  one  to  the  other 
car.  The  distance  being  thus,  under  all  cir- 
cumstances, considerable  and  uncertain  with 
the  probability,  under  the  particular  obrcnm- 
Btances,  of  Its  being  suddenly  materially  in- 
creased or  diminished,  we  bold  that  the 
plaintiff  did  an  obviously  dangerous  thing 
in  attempting,  while  the  train  was  in  motion, 
to  pass  from  the  open  to  the  close  car,  by 
means  which  were  not  Intended  tor,  or 
adapted  to,  the  use  he  sought  to  make  of 
them;  and  it  Is  clear  that  this  negligence 
on  his  part  proximately  contributed  to  his 
injury.  He  therefore  had  no  cause  of  action, 
flven  conceding  there  was  evidence  tending  to 
show  negligent  C(Hiduct  on  the  part  of  the 
defendant  of  which  he  would  have  had  a 
right  to  complain  but  for  his  own  fault  as 
to  which  we  are  not  to  be  understood  as 
indicating  any  opinion.  Plaintiff's  case  could 
not  have  been  aided  by  evidence  of  a  cus- 
tom on  the  part  of  passengers  on  these 
trains  to  do  the  obviously  dangerous  thing 
which  he  attempted,  (Warden  v.  Baihvad 
Oo.,  04  Ala.  277,  10  South.  276;)  nor  was  it 
at  all  prejudiced  by  the  parol  evidence  ad- 
mitted, against  his  objection,  as  to  the  ex- 
istence of  a  rule  ot  the  defendant  company 
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forbidding  paBsengers  to  go  from  one  car  to 
another  while  trains  are  In  motion.  W« 
find  no  error  in  the  record,  and  the  Judgment 
of  the  city  court  Is  afilrmed. 


(100  Ala.  40) 

SOHtTESSLBR  r.  SIMON. 
(Supreme  Court  of  Alabama.  Dee.  1, 1893.) 
Tbrdsb— RavuaiL  to  Accbpt  —  Right  to  Costs. 
Defendant  owed  plaintiff  a  certain 
amount  on  account,  and  tendered  such  amount 
when  due.  PlatntUt  refused  to  accept,  and 
brought  assumpsit  for  a  larger  amount.  De- 
fendant deposited  the  tender  with  the  clerk  of 
the  court,  and  plaintiff  reused  to  accept  It  on 
the  trial,  but  recovered  onlr  the  amount  ten- 
dered. Bdd,  that  defendant  waa  entitled  to 
eoats. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  B.  Head,  Judge. 

Assumpsit  by  Caroline  Schuessler  against 
H.  Simon.  Judgment  for  defendant  Plain- 
tiff appeals.     Affirmed. 

E.  K.  Campbell,  for  appellant  Chas.  P. 
Jones,  for  appellee. 

HARALSON,  J.  This  Is  a  suit  on  an  ac- 
count for  $131.00  for  work  and  labor  done, 
and  for  goods,  wares,  and  merchandise  sold 
by  plaintiff  to  defendant  The  case  was 
tried  by  and  before  the  presiding  Judge,  with- 
out the  intervention  of  a  Jury,  on  the  pleas 
of  nonossumpslt  and  tender  of  the  amount 
due  before  the  commencement  of  the  suit 
The  court  found  the  issues  in  favor  of  the 
defendant,  and  rendered  Judgment  for  him 
against  the  plaintiff  for  costs  of  suit  The 
preponderance  of  the  evidence  favors  the 
finding  of  the  cotirt  below  that  the  sum  of 
$42.50,  the  amount  claimed  to  have  been 
tendered  by  defendant  to  the  plaintiff  before 
suit  brought,  was  all  that  was  due  to  the 
plaintiff  by  defendant  The  defendant  tes- 
tified that  when  the  work  was  completed, 
which  he  employed  the  plaintiff  to  do,  and 
when  be  presented  his  bill  for  payment 
which  was  for  a  much  larger  sum  than  that 
agreed  on,  be  tendered  to  blm.  In  gold  and 
Bllvar,  the  full  amount  be  owed  him,  $42.50, 
and  plaintiff  declined  to  accept  It  The  de- 
fendant's son,  on  bis  examination,  testified 
to  the  making  of  said  tender,  as  testified  to 
by  defendant  It  was  also  shown  by  de- 
fendant that  this  sum  of  $42.S0  was  brought 
by  him  Into  court  and  was  then  in  the 
hands  of  the  clerk,  but  it  was  not  shown  on 
what  day  It  was  paid  to  the  clerk.  The 
plaintiff,  on  this  point  testified  that  defend- 
ant had  not  tendered  to  him  $42.50,  but  that 
when  he  presented  to  him  his  account  he 
offered  to  settle  it  at  $60,  which  he  de- 
clined to  accept  when  defendant  offered  to 
pay  $75,  and  declined  to  pay  auy  more  than 
that  which  was  not  accepted.  From  the  fore- 
going the  following  facts  appear  to  be  estab- 
lished: (1)  That  the  sum  of  $42.50  was  all 
that  was  due  to  plaintiff  by  defendant  on  the 


account  for  which  this  suit  is  brought;  (2) 
that  when  the  account  was  due,  defendant 
tendered  said  sum  to  plaintiff  In  gold  and 
silver,  in  payment  of  said  debt  and  plain- 
tiff refused  to  receive  It  or  any  sum  less 
than  that  claimed  by  him  to  be  owing;  (3) 
that  after  such  tender,  plaintiff  instituted 
this  suit  for  the  full  amount  of  his  claim; 
and  (4)  that  the  defendant  deposited  said 
siun,  which  the  court  ascertained  was  all 
that  waa  owing,  in  the  hands  of  the  clerk  of 
the  court  where  it  was  on  the  day  of  the 
trial,  and  which  sum  plaintiff  persisted  In 
refusing  to  accept  claiming  the  full  amount 
for  which  he  sued.  Undw  this  state  of  facts, 
we  hold  that  the  defendant  was  entitled,  as 
the  court  found,  to  his  Judgment  against  the 
plaintiff  for  the  costs  of  this  suit    AJtlrmed. 


(100  Ala.  418) 

MARTIN  T.  JEFFERSON  COUNTY. 

(Supreme  Court  of  Alabama.    Dea  1,  1898.) 

CoatiTt  SouciToa — Clbrk — (^oiirBirsikTioir. 

Act   Feb.    18,   1891,   (Acts   1880-01,  p. 

1148,)  requires  the  county  of  J.  to  appropriato 

a  certain  sum  "for  assistance  to  the  solicitor 

in  the  suppression  of  crime,"   and  authorises 

the  solicitor  to  employ  an   assistant  attorney 

and  a  clerk,  to  be  paid  out  of  such  sum.    HM 

that,  the  solicitor  having  employed  a  clerk  to 

make  out  reports  to  the  attorney  general,  the 

clerk  was  entitled  to  compensation  out  of  such 

appropriation,  though  the  reports  were  for  years 

preceding  the  act  and  should  have  l>een  made 

out  by  the  solicitor  during  those  years. 

Appeal  from  dty  court  of  Birmingham; 
William  W.  Wtlkerson,  Judge. 

Action  by  John  S.  Martlu  against  Jefferson 
county  on  a  verified  account  for  services  ren- 
dered the  solicitor  for  Jeffer8<»i  county  as 
derk.  Judgment  for  defendant  and  plaintiff 
appeals.     Reversed. 

Dan'l  A.  Green,  for  appellant 

McCLBLLAN,  J.  The  act  of  February  18, 
1891,  (Acts  1800-01,  p.  11480  requires  the 
commissioner's  court  of  Jefferson  county  to 
appropriate  $3,000  per  annum  out  of  the  res- 
idue of  solicitor's  fees  paid  Into  the  treasury, 
and  remaining  after  the  payments  of  the  so- 
licitor's salary,  "for  assistance  to  the  solicitor 
in  the  suppression  of  crime."  What  man- 
ner of  assistance  in  the  suppression  of  crime 
the  legislature  Intended  to  provide  Is  indi- 
cated in  section  2  of  the  act  which  confers 
upon  the  solicitor  authority  "to  employ  a 
competent  attorney  to  assist  him  In  the  pros- 
ecution of  crime  in  said  county  and  to  em- 
ploy a  derk  or  stenographer  in  his  office," 
each  to  be  paid  out  of  the  appropriation  re- 
quired by  the  act  and  by  the  proviso  to  that 
section  to  the  effect  tliat  such  payment  shall 
only  be  made  upon  the  affidavit  of  the  so- 
lidtor  that  the  services  were  necessary  to  aid 
him  in  the  proper  administration  of  the  law 
It  is  dear  that  the  purpose.  In  part  of  tha 
statute,  was  to  furnish  the  solldtor  with  der^ 
leal  assistance  In  the  discbarge  of  the  dutlen 
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of  his  offlce.  The  preparation  of  the  reports 
which  each  solicitor  Is  required  to  make  to 
the  attorney  general  Is  a  clerical  duty  Im- 
posed upon  the  solicitor,  is  %  daty  having  ref- 
erence to  the  suppression  of  crime,  and  Its 
performance  is  necessary  in  the  proper  ad- 
ministration of  the  law  by  that  officer.  It  Is 
a  law  which  he  is  required  to  execute  and  ad- 
minister. It  cannot  be  doubted  that  the  prep- 
aration of  these  reports  by  a  person  specially 
employed  to  that  end,  the  solicitor  having  at 
the  time  no  regularly  employed  or  other 
"derk  In  bla  offlce,"  would  be  the  rendition 
of  servicea  "necessary  to  aid  the  solicitor  in 
the  proper  administration  of  the  law."  In- 
deed, we  do  not  imderstand  this  proposition, 
In  the  abstract,  to  be  questioned.  In  the  pres- 
ent case;  but  it  is  insisted  that  services  ren- 
dered aft»  the  passage  of  the  act,  and  after 
the  appropriation  required  by  It  had  been 
made  in  the  preparation  of  reports  for  the 
two  years  Just  preceding  the  enactment, 
which  reports  should  have  been  prepared  and 
filed  during  those  years,  respectively,  should 
not  be  compensated  under  this  act,  and  out  of 
the  fpnd  provided  by  it;  and  on  this  theory, 
plaintiff's  demand  being  for  the  prepara- 
tion of  reports  for  antecedent  years,  judg- 
ment was  rraidered  by  the  court  below,  with- 
out Jury,  for  the  defendant  We  do  .not  think 
this  theory  is  tenable.  Though  the  solicitor 
had  been  remiss  In  the  preparation  of  these 
reports  at  the  time  the  law  required,  the 
duty  was  still  upon  him,  and  its  performance 
was  still  necessary.  In  the  proper  administra- 
tion of  the  law.  It  is  probable  that  his  ina- 
bility to  promptly  perform  all  the  duties  of 
his  offloe^  clerical  and  professional,  without 
assistance;  that  he  was  not  up,  and  could 
not  keep  up,  with  the  business  of  the  office, 
unaided,— was  the  prime  consideration  lead- 
ing to  the  enactment  of  the  statute  of  1891, 
and  it  may  well  be  that  this  very  matter  of 
his  inabUity  to  administer  and  execute  the 
law  in  respect  of  making  reports  to  the  attor- 
ney general,  and  the  fact  that  the  reports  for 
two  preceding  years  ware  yet  unprepared, 
were  In  the  minds  of  the  lawmakers,  and 
were  intended  to  be  subserved  by  the  act 
passed.  Certainly,  In  our  opinion,  the  serv- 
ices rendered  In  the  preparation  of  these 
reports  are  within  both  the  spirit  and  the  let- 
ter of  the  law,  and  they  should  be  paid  for 
accordingly.  The  Judgment  of  the  dty  court 
Is  reversed,  and  a  Judgment  will  be  enta-ed 
here  for  the  plaintiff,  In  the  amount  sued  for, 
with  Interest  from  September  6,  1892.  Be- 
versed  and  rendered. 


(190  Ala.  4SS) 

CHEWNINO  T.  BNSLBT  RT.  CO. 

(Supreme  Court  of  Alabama.    Dec.  1,  1893.) 

bUVBIBS  TO  FbBSOKS  ON  lUlLBOAS   TbAOK— Ck>N- 
IKIBCTOBT   NbOLIQBNOB. 

A  person  familiar  with  the  location  of 
the  tracks  and  the  stopping  place  of  trains, 
and  who  is  momentarily  expecting  a  train  in 


the  nighttime,  la  guilty  of  such  contributory 
negligence  as  will  bar  recovery  for  an  injury 
received,  while  watchinf;  a  train  on  another 
road,  by  stepping  backward  on  a  track  in  front 
of  an  engine,  cartying  a  headlight,  which  he 
could  have  seen  when  200  feet  away,  and 
which  was  running  so  slow  that  it  stopped  with- 
in 15  feet  of  the  place  of  striking  him. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judgew 

Action  b7  G.  A.  Chewnlng  against  the  Ens- 
ley  Railway  Company  for  personal  injuries. 
Defendant  had  Judgment,  and  plaintiff  ap- 
peals.    Affirmed. 

For  report  on  former  appeal,  see  9  South. 
458. 

Arnold  ft  Evans,  for  appellant  Hewitt. 
Walker  &  Porter,  for  appellee. 

COLEMAN,  J.  Nearly  every  material  ques- 
tion presented  by  the  present  record  was  ad- 
judicated on  a  former  appeal  of  the  case. 
Railway  Co.  v.  Chewnlng,  93  Ala.  24,  9 
South.  468.  Upon  the  facts  presented  this 
court  then  held  that,  as  a  matter  of  law,  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. On  the  last  trial,  from  which  this 
appeal  is  prosecuted,  the  trial  court  charged 
the  jTiry  as  a  matter  of  law  that  plaintiff  was 
guilty  of  contributory  negligence,  and  the 
correctness  of  this  charge  involves  the  mate- 
rial question  at  issue.  AH  the  evidence  upon 
this  aspect  of  the  case,  except  that  given  by 
plaintiff  himself,  shows  that  he  was  guilty 
of  such  contributory  negligence  as  to  defeat 
any  recovery,  and  It  is  to  be  considered 
whether  the  variance  In  his  own  testimony 
on  this  trial  from  that  given  at  the  former, 
if  credited,  would  authorize  a  jury  to  infer  a 
contrary  conclusion.  On  the  former  trial 
the  plaintiff  testified  that  he  was  awaiting 
defendant's  train  to  take  passage,  and  had 
been  standing  on  defendant's  track  for  a 
minute  or  a  minute  and  a  hal^  and  was  look- 
ing In  a  contrary  direction,  when  he  was 
struck  by.  the  engine.  On  the  present  trial 
he  testified  that  he  had  not  been  standing 
more  than  "fifteen  seconds  before  he  was 
struck;"  "that  he  did  not  know  he  was  on 
the  cross  ties;"  "and  that  he  had  stepped 
ba(^  unconsciously,"  when  he  was  struck. 
A  considerable  portion  of  the  argument  ia 
based  upon  the  use  of  the  word  "uncon- 
sciously" by  the  witness.  When  construed 
In  connection  with,  the  other  facts  of  the  case 
and  with  plalntUTs  own  testimony,  this  word 
thus  used  Is  synonymous  with  "absentmlnd- 
edness,"  "forgetfulness,"  "Inadvertence."  It 
Is  conclusively  proven,  and  admitted  by 
plaintiff,  that  he  was  perfectly  familiar  with 
the  location  of  defendant's  track  and  the  stop- 
ping place  of  the  train.  It  is  also  proven 
and  admitted  by  plaintiff  that  he  had  moved 
up  the  track  some  30  feet  In  the  direction 
from  where  the  train  was  expected,  to  a 
point  beyond  the  usual  stopping  place  of  the 
engine;  that  the  train  was  momentarily  ex- 
pected, and  that  It  could  be  seen  for  a  dis- 
tance of  200  feet,  and  that  It  had  en  a  bead- 
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Ught;  that  the  speed  of  the  train  did  not  ex- 
ceed 8  miles  an  hour,  and  stopped  within  15 
feet  of  the  place  where  he  was  strack.  This 
Is,  In  substance,  plaintiff's  testimony.  The 
excuse  Is  that  at  the  particular  time  he  was 
watching  the  approach  of  a  train  on  another 
track,  and  "unconsciously"  stepped  back  on 
the  track  of  the  defendant,  when  he  was  in- 
jured. Under  all  the  decisions  of  this  state 
he  was  guilty  of  contributory  negligence.  In 
the  case  of  Raih-oad  Co.  v.  HaU,  87  Ala.  719, 
«  South.  277,  the  rule  is  thus  declared:  "If 
he  has  been  sufficiently  warned  or  notified, 
and  from  inattention,  indifference,  absent- 
mindedness,  or  forgetfulness  he  falls  to  In- 
form himself,  or  falls  to  take  the  necessary 
steps  to  avoid  the  injury,  this  Is  negligence, 
and  he  should  not  recover."  Hall  was  aa 
employe  of  the  defendant,  but  the  rule  as  to 
"absentmindedness"  or  "forgetfulness"  Is 
equally  applicable  to  all  persons.  No  one  is 
permitted  to  go  upon  or  stand  upon  a  rail- 
road track  without  first  looking  or  listening 
for  an  approaching  train;  and  If  he  does  so, 
and  is  Injured  In  consequence,  he  Is  guilty  of 
contributory  negligence.  Railroad  Co.  v. 
Webb,  90  Ala.  185,  8  South.  518.  The  facts 
are  stated  moi;e  fully  in  the  former  opinion, 
(93  Ala.,  9  South.,  supra.)  and  except  in  the 
particulars  mentioned  are  the  same  as  prov- 
en on  this  trial.  The  law  upon  either  Is  the 
same,  and  the  court  did  not  err  In  charging 
the  Jury  that  plaintiff  was  guilty  of  contrib- 
utory negligence.  On  the  former  trial,  upon 
the  facts,  this  court  held  that  the  omission  to 
prepare  a  station  house  for  the  comfort  of 
passengers,  or  to  have  the  place  lighted  up, 
did  not  constitute  such  wanton  or  intentional 
negligence  as  to  overcome  the  defense  of  con- 
tributory negligence,  conceding  that  the  omis- 
sion was  simple  negligence.  There  is  noth- 
ing in  tlie  present  record  which  calls  for  a 
different  conclusion.  The  rulings  of  the  court 
as  to  wanton  or  intentional  negligence  were 
free  from  error,  and  the  question  was  fairly 
and  correctly  left  to  the  Jury.  During  the 
progress  of  the  trial,  on  cross-examination, 
the  plaintiff  asked  the  engineer  If  he  did  not 
say,  in  the  presence  of  Kent  and  Rowland, 
after  the  injury  had  been  inflicted,  that  "you 
would  pnU  the  train  up  and  run  over  him." 
There  is  no  pretense  that  the  engineer  was 
guilty  of  any  such  willful  or  wanton  miscon- 
duct It  was  simply  a  declaration  of  the 
engineer,  if  such  was  made,  after  the  injury, 
as  to  a  future  act,  that  was  proposed  to  be 
proven.  It  was  entirely  Incompetent  to  show 
that  a  past  act  was  wantonly  or  wiUfully 
done  by  the  subsequent  declaration  of  the 
engineer.  We  do  not  decide  that  the  ques- 
tion might  not  have  been  asked  for  the  pur- 
pose of  impeaching  the  testimony  of  the  en- 
gineer if  propounded  for  this  purpose.  But, 
leaving  out  the  testimony  of  the  engineer  al- 
together, and  plaintiff's .  case  would  not  be 
strengthened.  We  have  seen  that  according 
to  all  the  evidence,  including  his  own,  plain- 
tiff  was  goilty  of  contributory   negligence. 


and  there  is  no  evidence,  excluding  or  in- 
eluding  that  of  the  engineer,  which  tended  to 
show  willful  or  wanton  negligence  on  the 
part  of  the  defendant  Railway  Go.  v.  Lee, 
92  Ala.  262,  9  South.  230;  Ralh-oad  Co.  v 
Hill,  93  Ala.  525,  9  South.  722;  Ralhroad  Co. 
T.  Webb,  90  Ala.  185,  8  South.  618;  Stringer 
V.  Railroad  Co.,  (Ala.)  13  South.  75.  There 
is  no  error  in  the  record  available  to  plain- 
tiff.   Affirmed. 

(UO  Ala.  413) 

BUROIN  et  al.  v.  RAPLBB. 

(Supreme  Court  of  Alabama.    Dec.  1,  1893.) 

Ras  JcDiOATA— Constables  —  WaoKorci.  Sai-s- 
Appbal — Bill    f  Excbptionb. 

1.  A.  judgment  holding  that  the  property 
sued  for  in  an  action  a^inst  plaintiff's  hiu- 
band,  in  wtilch  she  interposed  a  dalm  to  the 
property,  belonging  to  plaintiff's  husband,  is 
no  bar  to  an  acdon  by  her  against  a  constable 
for  damages  for  an  alleged  wrongful  seizure 
and  sale  of  such  jvoperty  tnder  judgments  in 
attaclmient  suits  against  hex  husband. 

2.  An  officer  selling  property  under  the 
mandate  of  a  writ  of  venditjoni  exponas  is  not 
protected  thereby  if  he  knows  that  the  prop- 
erty does  not  belong  to  the  party  under  Judg- 
ment against  whom  it  is  sold. 

3.  Where  the  bill  of  exceptions  does  not 
state  that  it  contains  ail  the  evidence  adduced 
on  the  trial  it  will  be  preenmed  that  there 
was  evidence  sufficient  to  support  the  judgment 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge.' 

Action  by  Tressa  Raplee  against  J.  O.  Bur- 
gin  and  others  for  damages  for  the  wroogfol 
levy  upon  and  sale  of  certain  property  al- 
leged to  have  been  the  property  of  plaintiff. 
There  was  Judgment  for  plaintiff,  and  de- 
fendants api>eal.    Affirmed. 

The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion.  After  the  amendm^it  of  the 
plaintiff's  complaint  the  defendants  plsaded 
thereto  the  general  issue  and  four  special 
pleas.  It  is  not  deemed  necessary  to  set  out 
the  first  plea.  Th*  second  plea  was  as  fol- 
lows: "Defendants  further  salth  that  In  the 
case  of  the  trial  of  rights  of  property  in  the 
city  court  of  Birmingham,  Ala.,  of  J.  Shahan 
&  Son  V.  A.  Benson  &  Co.,  a  partnership 
composed  of  A.  Brason  and  Wm.  Raplee, 
husband  of  the  plaintiff  In  this  case.  In  which 
Tressa  Raplee  (who  Is  plaintiff  In  this  case) 
was  claimant  on  the  20th  of  November, 
1889,  the  following  described  property,  the 
same  being  a  part  of  the  same  property  for 
which  the  plaintiff  is  suing  for  damages  for 
the  wrongful  sale  of  In  this  case,  to  wit 
[d  ascribing  the  property,]  was  by  the  Judg- 
ment of  that  court  on  that  issue  decided  to 
be  the  property  of  wmiam  Raplee,  and  not 
the  property  of  plaintiff;  and  that  at  that 
date  the  said  H  H.  Hurt  &  Co.  and  Orleans 
Land  and  Building  Company  held  their  re- 
spective claims  as  a  subsisting  d^bt  on  whicb 
they  sued  out  their  said  attachment  before 
the  said  George  L.  Root  on  the  10th  of  Jan- 
uary, 1890,  as  stated  In  said  first  plea;  and 
defendants  aver  that  no  sale  or  transfer  of 
said  property  has  been  made  since  said  trial 
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of  the  rights  of  property  that  would  bs  good 
and  valid  as  against  said  claims  of  H.  H. 
Hnrt  &  Ck>.  and  Orleans  Land  and  Building 
Company."  The  other  two  pleas  were  as  fol- 
lows: "(2^  Defendants  further  salth  that 
plaintifr  was  present  at  the  sale  of  the  prop- 
erty described  In  complaint  by  defendant  Jo- 
seph O.  Burgln,  and  heard  her  husband,  Wm. 
Raplee,  then  lay  claim  to  the  same,  without 
opening  her  month,  or  denying  his  title,  and 
that  she  Is  estopped  from  claiming  same  In 
this  suit  (3)  Defsndants  farther  salth  that 
the  alleged  wrongful  levy  and  sale  complain- 
ed of  by  the  plaintiff  In  this  action  was  not 
so,  and  plaintiff  cannot  maintain  this  action, 
because  the  property  which  plaintiff  itemises 
In  her  complaint,  and  claims  damages  for  the 
wrongful  leyy  upon  and  sale  of,  was  attach- 
ed under  the  said  writ  hereinbefore  described 
in  the  first  plea  as  the  property  of  plaintiff 
and  Wm.  Raplee,  her  husband.  In  the  said 
case  of  H.  H.  Hurt  &  Co.,  and  as  the  prop- 
erty of  the  said  Wm.  Raplee  and  A.  Benson 
In  the  same  case  of  the  Orleans  Land  and 
Building  Company  against  them,  as  fully  sot 
out  In  the  first  plsa  aforesaid;  and  that, 
while  Judgment  was  only  rendered  against 
Wm.  Raplee  on  a  plea  of  covsrture  herein  In 
said  case  of  H.  H.  Hurt  &  Co.,  but  against 
both  the  defendants,  Wm.  Raples  and  A. 
Benson,  In  the  otha  case  of  the  Orleans 
Land  and  Building  Company,  yet  the  writs 
of  venditioni  exponas  Issued  on  said  Judg- 
ment as  herelnbefors  described  In  the  first 
plea  ordered  and  dhrected  said  constable,  J. 
O.  Burgln,  to  sell  the  property  [itemizing  the 
same]  which  he  had  attached  under  said 
writs;  and  if  any  or  all  of  tha  said  property 
was  the  property  of  the  plaintiff  herein  he 
was  by.  the  mandate  of  said  writ  compelled 
to  sen  the  same  In  the  absence  of  a  claim 
snlt  by  plaintiff."  To  the  plea  2^  the  plain- 
tiff demurred  on  the  ground  that  it  did  not 
set  out  facts  showing  that  the  plaintiff  was 
estopped  to  claim  the  property  described  In 
the  complaint  To  the  third  plea  the  plaintiff 
demiured  on  the  ground  that  It  does  not  aver 
facts  showing  that  the  plaintiff  was  estoppsd 
to  prosecute  this  suit,  and  "because  it  fftlled 
to  set  oat  the  writ  under  which  the  sale  was 
made  with  sufficient  certainty  for  the  court 
to  determine  wbathor  or  not  the  sale  made 
thoreonder  was  a  lawful  writ  authorizing  the 
said  constable  to  make  the  sale  thereander." 
The  ooort  sustained  the  demurrers  to  pleas 
2H  iuid  8,  and,  upon  issue  bdng  Joined  on  the 
remaining  pleas.  Judgment  was  rendered  for 
the  plaintiff. 

James  Trotter,  for  appellants.  Lana  tt 
White,  tor  appeUee. 

HARALSON,  J.  This  anlt  is  against  a 
constable,  J.  O.  Burgln,  and  his  sureties  on 
his  official  bond,  tar  haying  wrongfully  lev- 
ied upon  and  taken  Into  his  possession  the 
p«8oaal  property  of  the  plaintiff,  described 
In    the    complaint,    "and    permanently    de- 


prived her  of  the  same."  In  neither  count 
of  the  complaint  Is  there  any  averment  or 
description  of  any  process  under  which  said 
constable  levied  upon  and  seized  the  prop- 
erty of  the  plaintiff.  The  defendants  de- 
murred to  the  complaint  on  account  of  Its 
prolixity,  and  because  It  failed  to  state  that 
the  constable  "did  not  have  a  writ  against 
plaintiff;"  bat  It  does  not  appear  that  the 
court  passed  on  the  demurrer.  The  plain- 
tiff, in  seeming  confession  of  the  demurrer, 
amended  her  complaint,  by  adding  at  the 
end  of  each  count  an  averment  "that  the 
Justice  of  the  peace  in  trying  the  cause  (at- 
tachment against  plaintiff  and  her  husband] 
never  Issued  any  execution  or  venditioni  ex- 
ponas against  the  property  of  plaintiff,  and 
said  constable  was  notified  before  the  sale 
that  the  property  levied  upon  was  the  prop- 
erty of  the  plaintiff,  and  not  the  property  of 
said  William  Raplee,  [her  husband  and  co- 
defendant  in  attachment;]  but  the  said  con- 
stable sold  the  said  property,  against  the  ob- 
jection of  the  plaintiff."  The  defendant 
filed  four  pleas  to  the  complaint  as  amended, 
to  each  of  which  the  plaintiff  demurred. 
The  first  plea  was  Intended  as  one  of  Justi- 
fication imder  legal  process.  A  demurrer 
was  interposed  by  the  plaintiff  to  this  plea, 
but  It  does  not  appear  to  have  been  passed 
on,  and  will  be  considered  as  waived.  The 
second  plea  was  one  of  res  adjndicata,  bat 
It  was  lacking  in  the  elements  to  make  the 
Judgment  In  the  case  therein  referred  to  con- 
clusive in  this  case.  In  which  the  parties  are 
not  the  same,  and  was  properly  sustained. 
Gilbreath  v.  Jones,  66  Ala.  129;  McCall  v. 
Jones,  72  Ala.  368;  Lehman  v.  Clark,  85 
Ala.  113,  4  South.  651;  3  Brick.  Dig.  p.  580, 
f  75.  Demnrrers  to  pleas  2^  and  3  wo-e 
properly  sustained.  Tbey  each  Ignore  the 
allegation  of  the  complaint  that  "said  con- 
stable was  notified  before  the  sale  that  the 
property  levied  upon  was  the  property  of 
the  plaintiff,  and  not  the  property  of  Wm. 
Raplee;  but  the  said  constable  sold  the  said 
proi)erty  against  the  objection  of  the  plain- 
tiff." The  only  pleas  upon  which  Issue  could 
have  been  Joined,  then,  were  the  general 
Issue  and  special  plea  Na  1.  The  case  was 
tried  by  the  court  withoat  the  Intervention 
of  a  Jury,  and  a  Judgment  was  rendered  In 
favor  of  plaintiff  for  (400.  It  appears  from 
defendants'  first  and  third  pleas,  and  may 
therefore  be  taken  as  confessed  by  them, 
that  the  attachments  were  sued  out  before 
Oeorge  L.  Root  a  Justice  of  the  peace, — one 
by  Hnrt  &  Co.  v.  William  Raplee  and  Tressa 
Raplee,  his  wife,  the  plaintiff  In  this  suit; 
and  the  other  by  the  Orleans  Land  3c  Build- 
ing Co.  V.  A.  Benson  and  William  Raplee, 
—under  both  of  which  said  writs  the  defend- 
ant Burgln,  as  constable,  levied  upon  the 
property  described  in  the  plaintiff's  com- 
plaint; that  nndw  a  plea  of  coverture  by 
the  plalntur  she  was  discharged,  and  In 
the  first-named  case  Judgment  was  ren- 
dered against  the  defendant  William  Rap- 
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lee,  alone,  and  In  tbe  other  case  Jndgment 
was  rendered  against  said  A.  Benson  and 
Wm.  Raplee;  that  said  justice  issued  a  writ 
of  venditioni  exponas  on  each  of  said  Judg- 
m^its,  ordering  and  directing  said  constable 
to  sell  tbe  particular  property  which  had 
been  levied  on  by  him  under  said  writs  of 
attachment,  and  that  the  same  was  sold  un- 
der the  mandate  of  said  writs.  It  is  cer- 
tainly a  correct  proposition  that  an  ofBcer 
with  a  writ  of  execution  or  venditioni  e&> 
ponas  against  one  person  has  no  right  to 
sell  the  property  of  another,  a  stranger  to 
the  proceedings.  But  in  this  case,  if,  said 
constable,  acting  undor  the  mandate  of  said 
writs  of  venditioni  exponas,  which,  so  far  as 
appears,  were  regular,  and  Issued  by  com- 
petent authority,  proceeded  and  sold  said 
pn^ierty  so  levied  uiion  under  said  writs  of 
attachment  as  the  property  of  William  Rap- 
lee, wr  of  A.  Benson  and  William  Raplee, 
and  be  was  not  Informed  by  the  plaintiff 
that  the  property  was  hers,  and  he  was  ig- 
norant of  that  fact,  then,  under  tbe  com- 
plaint, he  is  not  liable.  But  if  be  knew  that 
the  property  was  the  plaintHTs,  and  not  that 
of  defendants  in  attachment,  against  whom 
Judgments  -were  rendered,  and  he  was  so 
Informed  by  the  plaintiff  before  the  sale,  and 
sold  it  against  her  objection,  as  is  averred 
In  the  complaint,  be  and  his  sureties  are 
liable.  Albright  T.  Mills,  86  Ala.  327,  5 
South.  591;  Clark  v.  I^mb,  76  Ala.  406; 
Martin  v.  Hall,  70  Ala.  421;  Screws  v.  Wat- 
son, 48  Ala.  628;  Code,  i  2776.  It  sufficient- 
ly appears  from  the  evidence  that  the  prop- 
erty sold  was  tbe  property  of  the  plaintiff, 
but  it  nowhere  appears  in  evidence  that  tbe 
constable  was  notified  before  the  sale  that 
rhe  property  was  plaintiff's,  and  not  the 
property  of  said  William  Raplee,  and  that 
he  sold  It  contrary  to  her  objections,  as  Is 
averred.  On  this  state  of  proof,  the  plain- 
tiff wotdd  not  be  entitled  to  a  verdict;  but 
the  bill  of  exceptlMis  falls  to  state  that  it 
contains  all  the  evidence  introduced  on  the 
trial,  and  we  must  presume,  as  we  have  so 
often  held,  that  there  was  evidence  intro- 
duced sufficient  to  support  tbe  finding  of  the 
court    Affirmed. 


aoo  Ala.  nty 

BLTTON  LAND  CO.  v.  SOUTH  A  NORTH 
ALABAMA  R.  GO. 

(Supreme  Court  of  Alabama.    Dec  1,  1893.) 

DiSO— COSDITIOK  BCBSBQDBKT— CoVIHAirT. 

Where  a  land  company  conveys  to  a  rail- 
road a  right  of  way  throagh  a  growing  city, 
"provided,  however,  that  any  other  railroad 
mnning  into  or  through  the  citv  of  B.  shall 
have  the  right  to  ran  a  pa.rallel  track  along 
iipon  the  same  right  of  way,"  but. reserves  no 
right  of  re-entry  on  breach  of  the  proviso,  this 
will  be  construed  as  a  covenent  or  limitation, 
rather  than  a  condition  subsequent,  for  whose 
breach  ejectment  would  lie. 

Appeal  from  circuit  court,  Jefferson  county; 
James  B.  Head,  Judgei- 


BJectment  by  the  Elyton  Land  Coxpany 
against  the  South  &  North  Alabama  Railroad 
Company.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

This  was  an  action  of  ejectment  brought 
by  tbe  Elytcm  Land  Company  against  the 
South  A  North  Alabama  Railroad  Company 
for  a  right  of  way  over  a  strip  of  land  100 
feet  in  width,  in  the  city  of  Bbrmingbam. 
The  averments  ot  tbe  complaint  are  suffi- 
ciently stated  In  tbe  opinion.  The  defendant 
demurred  to  tbe  complaint  <m  the  following 
grounds:  "(1)  Tbe  facts  alleged  in  said  com- 
plaint show  that  defendant  has  a  title  to  the 
alleged  rights  of  way  by  deed  executed  by 
plaintiff  prior  to  tbe  commencement  of  this 
action,  and  the  right  to  possession  thereof. 
(2)  There  are  no  facts  alleged  in  said  com- 
plaint which  show  that  tbe  alleged  convey- 
ance of  plaintiff  to  defendant  of  tbe  alleged 
rights  of  way  sued  for  In  this  action  was  up- 
on any  condition  subsequent  or  precedent 
<3)  The  facts  alleged  In  said  complaint  fall 
to  show  with  sufficient  certainty  that  the  al- 
leged conveyance  by  plaintiff  of  the  alleged 
rights  of  way  to  defendants  was  upon  condi- 
tion either  precedent  or  subsequent.  (4)  The 
facts  alleged  in  said  complaint  show  that  tbe 
plaintiff,  prior  to  the  couimencenient  of  this 
action,  conveyed,  by  deed  properly  executed, 
to  defendant  the  alleged  rights  of  way  sued 
for  In  this  action,  and  there  are  no  averments 
of  any  facta  which  show  any  reconveyance 
by  defendant  of  said  right  of  way  to  the 
plaintiff,  or  any  reinvestment  of  the  title  to 
said  rights  of  way  bad,  In  and  to  tbe  plaintiff." 
The  court  sustained  tbe  several  grounds  of 
demurrer,  and,  plaintiff  declining  to  amend 
his  complaint  the  court  rendered  Judgment 
for  tbe  defendant;  and  the  plaintiff  now 
brings  this  appeal,  and  assigns  as  error  tbe 
rulings  of  the  court  upon  tbe  demurrer.  Af- 
firmed. 

Alex.  T.  London,  toe  appellant  Hewitt 
Walker  &  Porta,  tor  appellea 

HARALSON,  J.  Tbe  suit  is  for  a  strip  of 
land  100  feet  wide,  running,  and  constituting 
the  right  of  way  ot  the  defendant  corpora/- 
tlon,  through  the  dty  of  Birmingham.  The 
averments  of  the  complaint  on  which  recov- 
ery is  sought  are  that  in  1872  the  plaintiff 
was  tbe  owner  and  In  possession  of  said  tract 
of  land,  and,  fw  a  nominal  consideration, 
conveyed  the  same  to  the  defendant  railroad 
company  as  a  right  of  way,  upon  a  condition 
expressed  in  the  deed  of  conveyance  as  fol- 
lows: "Provided,  however,  that  any  other 
railroad  running  Into  or  through  the  eUy 
of  Birmingham  shall  have  tbe  right  to  run  a 
parallel  track  along  upon  tbe  same  right  of 
way;"  that  defendant  accepted  the  conv^- 
ance  upon  tbe  condition  therein  expressed, 
and  built  tbe  track  of  its  railroad  thereon; 
that  on  tbe  25tb  July,  1800,  the  Highland 
Avenue  Sc  Belt  Railroad  Company,  running  a 
railroad  Into  and  through  Birmingham,  do- 
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manded  of  defendant  tlie  right  to  mn  a  track 
on  said  right  of  way,  parallel  to  defendant's 
track,  which  defendant  refused  to  permit 
to  be  done,  and  thereupon,  before  the  bring- 
ing of  this  suit,  the  plaintiff  claimed  a  for- 
feiture of  the  said  tract  of  land,  and  de- 
manded the  possession  thereof  from  the  de- 
fendant, but  the  defendant  refused  to  sur- 
render, and  unlawfully  withholds,  the  posses- 
sion tho-eof.  There  was  a  demurrer  to  the 
complaint,  on  several  grounds,  as  set  out  In 
the  record,  which  was  sustained;  and  plain- 
tiff, declining  to  amend,  suffered  Judgment 
on  the  demurrer,  to  rererse  which  this  ap- 
peal Is  prosecuted. 

Th^e  Is  but  one  question  presented  for 
review,  and  that  is  the  proper  construction 
of  the  clause  in  the  deed  which  is  quoted 
in  the  complaint,  and  set  out  above.  The 
appellant  claims  that  this  is  a  condition 
subsequent,  conferring  on  It  the  right  to 
forfeit  the  estate  on  breach  thereof,  while 
the  appellee  contends  that  it  is  a  covenant 
or  limitation  or  equitable  easement,  for  a 
breach  of  which,  the  remedy,  if  any,  would 
be  an  action  for  damages  at  law,  or  a  bill 
for  the  specific  performance  thereof  In  eq- 
uity. In  Its  most  extended  sense,  the  word 
"condition"  signifies  a  clause  In  an  agree- 
ment which  has  for  its  objects  to  suspend, 
rescind,  or  modify  the  principal  obligation, 
or,  In  a  will,  to  suspend,  revcdxe,  or  modify 
the  devise  or  bequest  4  Kent,  Comm.  121; 
Co.  Litt  201a.  Mo  precise  or  technical  words 
are  required  in  a  deed,  to  create  a  condition 
precedent  or  subsequent  It  is  said  that 
the  words,  "proviso,"  "Ita  quod,"  and  "sub 
condltlone,"  are  the  most  proper  to  make  a 
condition.  Yet  they  have  not  always  that 
effect,  but  frequently  serve  for  other  pur- 
poses, sometimes  operating  as  a  qualification 
or  limitation,  and  sometimes  as  a  covenant 
4  Com.  Dig.  376,  377.  But  whether  they 
amount  to  the  one  or  the  other  may  be  mat- 
ter of  construction,  dependent  on  the  con- 
tract, the  nature  of  the  circumstances,  and 
the  intention  of  the  party  creating  the  es- 
tate. The  intention  of  the  party  to  the  In- 
stmment,  when  deariy  ascertained,  is  of 
controlling  efBcacy.  But  when  that  Is  not 
clearly  manifest  the  construction  to  be  given 
to  the  deed,  as  has  been  well  said,  will,  after 
all,  depend  less  upon  artificial  rules  than 
upon  the  application  of  good  sense  and 
sound  equity  to  the  object  and  spirit  of  the 
contract  In  the  given  case.  4  Kent,  Comm. 
125,  133;  4  Com.  Dig.  378;  FInlay  v.  King, 
3  Pet  346;  Hayden  v.  Stoughton,  6  Pick. 
528;  Underhill  v.  RaUroad  Co.,  20  Barb. 
455;  Nicoll  v.  Ralhx)ad  Co.,  12  N.  Y.  121. 
Conditions  subsequent  are  not  favored  in 
the  law,  and  are  construed  strictly,  for  the 
reason  that  they  tend  to  destroy  the  estate 
granted,  and  In  many  instances,  when 
rlgorotisly  exacted,  work  hardships  scarcely 
reconcilable  with  good  conscience;  and  when 
there  remains  a  doubt.  If  the  clause  In  a 
deed  be  a  covenant,  limitation,  or  condition. 


the  court  will  Indlne  against  the  latter,  pr»- 
ferrlng  the  former.  Nor  are  conditions  awh 
talned  when  repugnant  to  the  estate  grant- 
ed, or  Infringe  upon  the  essential  enjoyment 
and  Independent  rights  of  property,  and 
tend  manifestly  to  public  Inconvenience.  4 
Kent,  Comm.  130-132;  Co.  Lltt  a06b,  210b; 
Lord  Cromwd's  Case,  2  Coke,  72;  Ohapln 
V.  Harris,  90  Mass.  594. 

Applying  these  principles  of  construction 
to  the  case  In  hand,  and  the  question  at 
Issue  is  of  easy  solution;  The  considera- 
tion of  the  grant  was  nominal.  Its  subject 
was  the  right  of  way  for  the  track  of  a 
great  railroad,  running  through  a  city  of  un- 
bounded expectations  of  growth  in  population 
and  development  in  enterprises.  It  is  not  a 
violent  presumption  that  the  Elyton  Land 
Company  was  largely  interested,  pecuniarily. 
In  these  prospective  developments  which 
have  since  that  time  culminated  in  the  build- 
ing of  a  large  dty  of  commercial  and  mann^ 
facturing  importance.  It  gave  the  railroad 
the  right  of  way,  from  advantages  which  it 
may  be  presumed  the  company  supposed 
would  accrue  to  Its  other  surrounding  posses- 
sions. The  fact  that  It  made  the  proviso  in  the 
grant  that  otho'  railroad  companies,  as  they 
came  into  existence  and  operation  through 
the  city,  should  have  the  privilege  of  run- 
ning their  tracks  along,  parallel  with  defend- 
ant's, is  evidence  of  such  a  pecuniary  In- 
terest; for  these.  In  turn,  would  tend  to 
Increase  population,  develop  enterprises,  and 
bring  increasing  wealth  to  the  dty,  and  to 
those  owning  lands  to  be  sold  and  improved. 
It  Is  manifest  that  the  grantor  in  this  deed 
never  had  It  in  mind,  afterwards,  to  take 
away  from  the  defendant  its  right  of  way 
In  said  city,  so  as  to  shut  it  out,  and  thereby 
defeat  the  very  developments  It  Intended 
to  foster  by  the  grant,  nor  that  the  railroad 
company  accepted  the  conveyance  with  any 
such  understanding.  There  Is  a  conspicuous 
and  significant  absence.  In  the  clause  we 
consider,  of  a  reservation  of  a  right  of  re- 
entry upon  condition  brcdien,  which  would 
have  been  so  proper,  and  so  easy  of  inser- 
tion, if  such  had  been  the  Intention  of  the 
grantor.  One  can  hardly  presume  that  a 
railroad  company  would  have  accepted  a 
right  of  way  so  Intimately  connected  with 
Its  future  success  on  any  such  terms,  or 
that  the  party  owning  the  land  would,  im- 
der  the  circumstances,  have  made  so  rigor- 
ous and  ruinous  an  exaction.  Far  better 
would  It  have  been  for  the  railroad  company 
to  have  purchased  Its  right  of  way,  or  con- 
demned it  under  the  statute,  than  to  have 
accepted  a  voluntary  grant  with  a  condition 
so  repugnant  to  the  very  nature  of  the  busi- 
ness and  objects  for  which  the  land  was 
acquired,  the  enforcement  of  which  at  an; 
time,  on  any  account  would  have  been  at- 
tended with  consequences  so  serious  to  its 
enjoyment  of  the  property,  and  so  manifest- 
ly to  the  public  Inconvenience.  It  Is  cer- 
tainly more  consonant  with  equity,  and  the 
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application  of  sonnd  sense,  to  constme  the 
clause  rather  as  a  covenant  or  a  limitation 
upon  the  grant  of  the  right  of  way,  that 
other  railroads  nmnlng  Into  or  through  the 
city  of  Birmingham  shall  have  the  right  to 
mn  parallel  tracks  upon  or  along  the  same, 
Jointly  with  defendant.  In  what  way  this 
right  may  be  exercised,  and  how  far  en- 
Joyed  by  other  lines,  when  inconvenient  or 
detrimental  to  the  defendant,  are  questions 
we  do  not  consider,  because  they  are  not 
before  ns.  If  It  be  suggested  that  the  d» 
fMidant  has  violated  the  covenant  or  limita- 
tion of  the  deed,  and  baa  deprived  another 
road  of  its  right  of  way,  as  reserved  there- 
by. It  is  a  fall  reply  that  it  has  volimtarlly 
assumed  such  an  attitude,  with  all  the  con- 
sequences attaching  thereto,  amenable  to 
remedies  such  as  the  law  provides,  to  any 
one  whose  rights  may  have  been  violated. 
As  supportive  of  our  construction  of  the 
deed,  we  subjoin  the  following  additlona 
authOTltles:  Post  v.  Wdl,  115  N.  Y.  370,  22 
N.  B.  146;  Whitney  t.  RaUway  Co.,  11 
Gray,  359;  Stilwell  v.  Railroad  Co.,  39  Mo. 
A.pp.  221;  Palmer's  Es'rs  v.  Ryan,  (Vt.)  22 
AtL  674;  Woodruff  v.  Woodruff,  (N.  J.  Ch.) 
16  Aa  4;  City  of  Portland  v.  Terwllllger, 
(Or.)  19  Pac.  93;  Joy  v.  St  Louis,  138  V. 
8.  1,  11  Sup.  Ct.  243;  Webb  v.  Robbins,  77 
Ala.  177;  McMabon  v.  Williams,  79  Ala.  288; 
Gilmer  v.  R^lway  Co.,  Id.  669,  86  Ala.  482, 
and  5  South.  188. 
Affirmed. 

aOO  Aim.  n2) 

LOmSVILLH  ft  N.  R.  CO.  v.  RICHARD- 
SON. 

(Supreme  Coort  of  Alabama.    Nov.  80, 1893.) 

HaStbb  and  Sebvant  —  NsouOBNOB  OF  Feixow 
Servakt. 

1.  Code,  I  2S90,  snbd.  5,  makes  railToads 
Hable  to  their  servants  for  the  negligence  of  a 
fellow  lerrant  "who  has  the  charge  or  control" 
of  a  locomotive.  While  plaintiff,  a  wiper,  was 
at  work  on  a  switch  engine  standing  over  an 
ash  pit  to  be  cleaned,  and  the  engineer  was  on 
the  ground,  packing  a  gland  valve,  a  hostler 
on  the  engine  opened  the  throttle,  and  the 
■team  blew  out  in  plaintiff's  face.  It  did  not 
appear  that  the  hostler  and  engineer  had  any 
joint  control  of  the  engine.  Edd  error  to  re- 
fuse to  charge  that  they  could  not  both  be  in 
control  at  the  same  time,  and  if  the  engineer 
was  then  in  control  the  company  was  not  liable. 

2.  There  being  no  evidence  that  the  hosUer 
had  any  business  on  the  engine,  nnless  he  was 
then  in  control  of  it,  the  court  rightly  refused 
to  charge  that  the  jury  might  find  that  he  was 
not  trespassing  there,  but  still  not  in  control. 

3.  The  company's  verbal  rule  that  hostlers 
should  not  move  switch  engines  being  proved, 
evidence  that  nevertheless  they  were  in  the 
habit  of  doing  so  was  competent  to  show  that 
the  company  acquiesced  in  their  breach  of  the 
rule. 

4.  Instructions  that  If  the  Jury  believed 
the  evidence  they  must  find  that  hostlers  had 
orders  not  to  move  switch  engines,  ignoring  the 
evidence  that  such  orders  had  not  been  obeyed, 
were  properly  refused. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  B.  Head,  Judge. 
T.1480.no.5 — 14 


Action  by  Tobe  Richardson  against  thf 
Louisville  &  Nashville  Railroad  Company  for 
damages  for  personal  injuries.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

This  suit  was  brought  under  subdivision  6 
of  section  2590  of  the  Code.'-  There  are  two 
counts,  differing  In  no  essential  respects,  ex- 
cept in  the  allegations  of  negligence.  The 
first  count  chaiges  that  on  the  30th  March, 
1890,  the  plaintiff  was  an  employe  of  the 
defendant  corporation,  and  was  engaged 
In  rubbing  and  wiping  greaae  off  of  a  loco- 
motive engine,  as  it  was  his  duty  to  do,  and 
while  Bo  employed  a  person  in  the  employ- 
ment of  the  defendant,  who  had  the  charge 
or  who  had  control  of  said  locomotive  en- 
gine on  defendant's  track,  carelessly,  neg- 
ligently, and  wantonly  turned  the  throttle  or 
valves  of  said  steam  engine  In  such  a  manner 
aa  to  cause  the  steam  to  be  driven  with 
great  force  directly  In  plaintiff's  face  and 
eyes,  and  plaintiff  was  thereby  scalded  and 
burned  about  the  head,  face,  shoulders,  and 
body,  and  the  sight  of  plaintlfTs  right  eye 
was  thereby  totally  destroyed,  etc.  Hie  sec- 
ond count  is  of  the  same  tenor  with  the  first, 
except  that  it  charges  that  the  party  in 
charge  or  control  of  the  locomotive  engine 
carelessly  and  negligently  turned  the  throttle 
or  valve  of  said  steam  engine,  or  moved  the 
said  engine,  in  such  a  manner  as  to  cause  the 
steam  to  be  driven  with  great  force  directly 
In  plaintiff's  face,  eta  The  plea  was  that  of 
the  general  issue.  The  plaintiff  testified  that 
he  was  working  for  the  defendant  on  the  3d 
of  May,  1890,  aa  a  grease  wip^,— wiping 
grease  off  of  engines.  That  he  was  wiping 
an  engine,  according  to  orders,  when  a  hos- 
tler came,  and  took  a  gland  off,  and  was  put- 
ting in  some  packing,  while  plaintiff  was 
wiping  the  wheel  that  runs  up  under  the 
steam  chest;  and  the  man  on  the  ground 
said  to  the  man  on  the  engine:  "Don't  move 
this  engine.  I  have  the  steam  gland  off, 
putting  In  packing."  That  while  plaintiff 
was  wiping,  and  the  hostler  was  putting  in 
packing,  the  man  on  the  engine  gave  the  en- 
gine steam,  and  the  steam  blew  out,  and 
struck  plaintiff  in  the  face.  That  the  man 
putting  in  packing  ran  the  engine  at  night, 
and  the  one  up  in  the  engine  ran  It  in  the. 
daytime.  That  the  engine  was  standing  ovei 
the  ash  pit,  where  engines  are  generally 
wiped.  That  the  man  in  the  engine,  whose 
name  was  Ed  Wright,  was  the  hostler  for 
the  day,  and  the  hostlers  roll  the  engines 
about  the  yard  whenever  they  are  called  oc 
to  do  80.  That  he  had  seen  Bd  Wright  do 
nothing  else  about  there  but  handle  engines. 
mat  the  plaintiff  knew  the  difference  be- 
tween road  and   switch   engines,   and  had 

'  Code,  i  2590,  makes  the  master  liable  for 
personal  injuries  to  his  servant,  "as  if  he  were 
a  stranger,"  when  (subdivision  5)  the  injury  is 
caused  by  the  negligence  of  any  person  in  the 
service  of  the  master,  "who  has  the  charge  or 
control  of  any  signal,  points,  locomotive,  en- 
gine, switch,  car  or  train  upon  a  railway,  or  of 
any  part  of  the  track  of  a  railway." 
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seen  the  boetlen  at  work,  frequentlr,  in 
the  yard,  prior  and  np  to  tbe  time  he 
was  hurt,  handling  and  moving  switch  as 
well  aa  road  engines.  That  he  bad  seen 
Wright  handling  switch  engines  all  along  up 
to  that  time.  That  he  did  It  In  the  yard 
every  time  It  was  needed,  every  day,  up  to 
the  time  plaintiff  was  hurt  S.  L.  Stinson, 
for  defendant,  testified  that  he  was  an  en- 
gineer for  the  defendant  at  the  time  plaintiff 
was  hurt,  and  had  charge  of  the  engine  that 
hurt  him.  That  he  was  right  there,  and  had 
charge  of  it,  at  the  time;  was  on  the  groimd; 
had  the  gland  valve  ofC,  and  was  packing  It 
That  he  did  not  put  on  steam,  and  did  not 
know  there  waa  a  man  on  the  engine.  That 
no  one  except  himsdf  had  the  right  to  get 
on  the  enj^e,  or  to  open  the  throttle.  That 
It  was  a  switch  engine,  and  he  did  not  direct 
any  one  to  move  it  That  he  bad  been  off 
tbe  engine  but  two  «:  three  minutes  when 
plaintiff  was  Injured.  That  an  engine  can- 
not be  packed,  with  steam  tamed  on.  On 
the  cross-examination  he  testified  that -Ed 
Wright  was  a  hostler,  and  that  hostlers 
handle  rood  engines  in  tbe  roundhouse  and 
yard;  that,  when  an  engine  comes  in  off  of 
the  road,  they  mn  It  In  on  one  of  the  pits, 
where  it  Is  cleaned  out  and  tbe  hostler 
takes  it  and  pats  it  away;  that  witness  was 
the  engineer  of  the  switch  engine,  and  had 
taken  It  in  there  to  get  the  fire  box  cleaned 
out,  and  to  get  coal,  water,  and  sand;  that 
Ed  Wright  bad  no  business  on  this  switch 
engine,  in  the  yard  for  supplies,  or  to  move 
it;  that  this  engine  had  a  fireman,  who  was 
standing  right  there.  T.  H.  HIU,  for  de- 
fendant testified  that  hostlers  take  charge 
of  engines  coming  in  off  of  the  road,  and  are 
not  allowed  to  move  any  other  engines;  that 
witness  was  assistant  foreman  of  the  round- 
house at  tbe  time  plaintiff  was  hurt;  that 
plaintiff  was  working  for  witness  from  Jan- 
uary to  October.  But  witness  stated  that 
he  could  not  say  whether  hostlers  ever 
moved  any.  other  engines  than  road  engines 
or  not  Ed  Wright  testified  in  behalf  of  de- 
fendant that  he  was  on  the  engine  at  tbe 
time  plaintiff  was  injured,  and  turned  the 
throttle  of  the  engine  to  let  the  steam  on 
to  move  the  engine.  That  he  was  hostler. 
Stinson,  the  engineer,  had  charge  of  the 
engine.  That  witness  had  verbal  orders  at 
and  prior  to  that  tlmev  from  tbe  roundhouse 
foreman,  that  hostlers  should  not  handle 
switch  engines;  that  Is,  should  not  move 
them.  That  tbe  engineer  was  the  only  per- 
son who  had  tbe  right  to  move  the  engine. 
That  it  was  against  tbe  verbal  orders  be  had 
received,  to  open  the  throttle  at  that  time. 
He  stated  on  the  croe8-«camlnation  that  the 
roundhouse  foreman  gave  him  the  orders, 
and  be  could  not  remember  whether  tbey 
were  In  writing  or  on  the  bulletin  board, 
and  witness  had  been  working  In  tbe  round- 
house a  month.  He  also  stated  (using  his 
language,  largely)  that  It  had  not  been  the 
custom,  to  any  extent  for  hostlers  to  move 


Fwltch  en^es  In  tbe  yar^.  op  to  and  .prior 
to  the  time  of  plaintiff's  Injury,  but  he 
could  not  say  how  much;  that  be  might  have 
seen  It  a  time  or  two,  but  It  was  not  often; 
that  he  was  not  famished  with  any  printed 
rules;  that  he  could  not  say  he  had  seen 
hostlers  move  switch  engines  every  day.  It 
was  not  a  common  practice.  O.  B.  Olflord, 
a  witness  for  defendant  testified  that  he 
had  been  the  master  mechanlo  of  defendant 
for  three  years;  ttiat  hostlera,  at  tbe  time 
plaintiff  was  hturt  had  verbal  orden  not  to 
handle  switch  engines;  that  be  could  not 
say  positively  that  be  bad  erer  given  Ed 
Wright  verbal  instructions  not  to  do  so;  that 
witness  did  not  have  snperlntendmce  over 
the  roundhouse,  but  of  everything  in  the 
mechanical  department  including  switch  and 
road  engines,  and  it  was  the  business  of  the 
foreman  of  the  roundhouse  to  inform  new 
men  of  verbal  rules,  and  he  had  given  In- 
structions to  said  Wright  in  July,  1800,  that 
hostlers  should  not  handle  or  move  switch 
engines;  that  Ed  Wright  bad  been  bostlering 
for  the  roundhouse  only  a  short  time.  Upon 
the  Introduction  of  all  the  evidence  the  de- 
f»tdant  requested  the  court  to  glve^  among 
others,  the  following  written  charges,  and 
seiMurately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (1)  "1  charge 
you,  gentlemen  of  the  jury,  that  It  Is  not 
necesBary  for  yoa  to  believe  that  the  hostler 
was  a  trespasser  or  Intruder  upon  the  en- 
gine, for  you  to  come  to  the  conclusion  that 
be  did  not  have  charge  or  control  of  the  ea- 
glne."  (2)  "I  charge  you,  gentlemen  of  the 
Jury,  that  the  hostler  might  have  had,  un- 
der tbe  evidence,  the  right  to  get  upon  Uie 
engine,  and  at  the  same  time  would  not 
necessarily  have  had  charge  and  ocmtrol  of 
the  engine,  when  upon  the  same."  (4)  "If 
yon  believe  from  the  evidence  that  the  en- 
gineer, Stinson,  had  the  charge  and  control  of 
the  engine  at  the  time  the  packing  was 
blown  out  and  plalntifTs  eye  was  Injured, 
thai  you  must  find  for  the  defendant"  (^ 
"1  charge  you,  gentlemen  of  the  Jury,  If  you 
believe  the  evidence,  you  must  find  that  de- 
fendant Issued  orders  in  July,  1800,  that  tbe 
hostlers  must  not  move  or  handle  switch 
engines."  (6)  "I  charge  you,  gentlemen  of 
the  Jury,  that  as  a  matter  of  law,  the  ha»- 
tl^  and  engineer  could  not  have  had  cnarge 
or  control  of  the  engine  at  the  same  time." 
(7)  "If  yoa  bdleve  the  evidence,  yoa  mast 
find  that  at  the  time  the  plaintiff  was  In- 
jured there  was  in  force  a  rule  of  the  de- 
fendant forbidding  a  hostler  to  handle  or 
move  a  switch  engine."  (10)  "If  tbe  Jury  be- 
lieve the  evidence  in  this  case,  they  cannot 
find  that  it  was  a  custom  for  hostlers  on  de- 
fendant's road  to  move  switch  engines  at  the 
time  plaintiff  was  injured." 

Hewitt  Walker  &  Porter,  for  appellant 
B.  H.  Kerr  and  J.  Q.  Cohen,  for  appellne. 

HARALSON,  J.    Tho'C  was  evidence  tend- 
ing to  show  that  hostlers  bad  been  In  the 
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habit,  before  plaintiff  was  Injured,  of  Indnl- 
glng  tbe  practice  of  moving  switch  engines 
xbout  the  engine  yard  of  defendant,  from 
which  the  Jury  might  reasonably  have  found 
that  the  practice  had  come  to  the  knowledge 
of  the  company,  and  was  pursued  by  its 
acquiescence,  notwithstanding  the  fact,  the 
jury  might  have  believed  from  the  evidence 
that  the  company  had  promulgated  verbal 
rules  against  such  a  practice.  The  question 
propounded  to  the  witness  Bd  Wright  on 
his  cross  examination  by  plaintiff,  "Was  it 
the  custom  and  habit  of  hosiers  to  move 
switch  engines  in  the  yard,  up  to  and  prior 
to  the  time  of  plaintiff's  injury?"  as  far  as 
the  objection  made  to  it,  that  such  custom 
of  violating  tbe  rule  would  not  tend  to  make 
the  defoidant  liable,  was  properly  allowed. 
And  8<^  the  other  question  propounded  to 
plaintiff  as  a  witness  was  proper,  viz.:  "Had 
you  seen  Ed  Wilght  handling  and  moving 
switch  Kigines  around  there,  in  the  yard, 
before  you  w«e  hurt,  and  up  to  that  time?" 
The  object  at  these  Inquiries,  evidently,  was 
to  make  it  appear  that  hostlers,  in  the  time 
inquired  about,  had  been  in  the  habit  of  in- 
dulging a  practice  of  moving  switch  engines 
about  the  engine  yard,  from  which  the  Jury 
might  reasonably  believe  that  the  practice 
had,  from  long  Indulgence,  come  to  the 
luowledge  of  the  company,  and  was  pursued 
by  Its  acquiescence,  notwithstanding  they 
might  further  believe  from  the  evidence  that 
the  company  had  promulgated  verbal  rules 
against  such  a  practice.  Whlttaker  v.  Canal 
Co.,  126  N.  y.  644,  27  N.  B.  1(M2.  In  this 
case  It  Is  wdl  said  that  "a  railroad  company 
does  not  discharge  Its  whole  duty  to  the 
public  by  merely  framing  and  publishing 
proper  rules  for  the  conduct  of  its  business 
and  the  guidance  and  control  of  its  servants, 
but  it  is  also  required  to  exercise  such  a  su- 
pervision over  Its  servants  and  the  prosecu- 
tion of  its  business  as  to  have  reason  to 
bdleve  that  It  Is  being  conducted  In  pursu- 
ance of  such  rules."  Railway  Co.  v.  McDan- 
lels,  107  U.  S.  464,  2  Sup.  Ot  932. 

The  question  as  to  what  person,  on  the 
occasion  of  the  injury  to  the  plaintiff,  had 
charge  or  contrcd  of  the  engine,  is  one  of 
fiict,  properly  left  to  tbe  jury,  with  instruc- 
tions, under  the  evidence  in  the  cause.  Qen- 
erally,  we  would  say,  espedaUy  when  he  is 
on  and  running  tbe  engine,  or  baa  the 
actual  custody,  that  the  engineer  has  control 
of  It  It  may  be,  however,  when  he  is  not 
in  the  active  manipulation  of  it,  that  other 
persona  control  it  It  will  not  do  so  to  say, 
therefore,  as  a  matter  of  law,  who  has  the 
control  or  charge  of  an  engine  at  any  partic- 
ular time,  when  it  is  fairly  inferable  from 
the  evidence  that  either  one  or  the  other  at 
two  persons  may  have  such  control.  In  each 
particular  case,  time,  place,  and  circum- 
stance must  determine  the  question  ot  imme- 
diate control.  Railroad  Oo.  t.  Mothershed, 
(Ala.)  12  South.  71&  In  tbls  case  the  evl- 
dence  tends  to  abow  that  tbe  engine  was  a 


switch  engine;  that  It  was  over  an  ash  pit 
to  be  cleaned;  that  tbe  engineer  was  on  the 
ground,  on  one  side,  having  a  gland  valve 
packed;  that  Ed  Wright  was  a  hostler, 
whose  duty  it  was  to  move  engines  about  the 
yard;  that  he  had  orders  not  to  move  switch 
engines;  that  notwithstanding  these  verbal 
orders  he  did  move  them  frequently;  that  he 
got  on  the  engine  and  opened  the  throttle, 
for  the  purpose,  as  he  swears,  of  moving  the 
engine,  and  caused  the  damage  to  the  plain- 
tiff. Under  these  circumstances,  the  trial 
court  instructed  the  jury:  "If  Ed  Wright 
was  a  mere  intruder,  and  had  no  authority 
on  the  engine,  and  had  no  right  there,  and 
did  not  have  charge  and  control  of  it,  then 
any  negligence  he  might  have  committed 
would  not  be  imputed  to  the  defendant,  any 
more  than  If  any  other  intruder  had  gone 
there  and  committed  it"  This  instruction 
placed  the  matter  before  the  Jury  In  a  legal 
and  proper  manner.  They  might  have  be- 
lieved, under  the  evidence,— owing  to  the  view 
they  took  and  their  belief  of  it,— that  Wright 
had,  or  that  he  did  not  have,  Instractlonfl 
about  moving  switch  engines  In  tbe  yard 
prior  to  the  time  of  this  Injury;  they  might 
have  believed  that  he  had  control  of  the  en- 
gine at  the  time  he  moved  it,  or  that  he  was 
a  m»e  intruder,  having  no  business  on  the 
engine;  and  these  were  questions  falling 
properly  within  their  adjustment  Applying 
these  principles  to  the  charges  requested, 
it  appears  that  charges  Nos.  1  and  2  re- 
quested by  defendant  cannot  be  sustained. 
They  are  liable  to  confuse  and  mislead. 
Wright  was  either,  under  the  evidence,  an 
Intruder,  or  be  was  rightfully  there,  and  had 
charge  or  control  of  the  engine;  and  the 
charges  serve  to  Impress  the  Jury  that  he 
had  the  right  to  get  on  the  eng:lne,  without 
having  authwity  to  do  anything  after  ha 
got  there,  whereas.  If  he  had  no  authority 
to  move  the  engine,  the  evidence  is  wanting 
to  show  that  he  had  any  business  on  it.  The 
tbird  charge  Is  not  Insisted  <».  The  eighth 
and  ninth  are  general  charges.  Improper  to 
be  given  where  there  is  conflict  in  the  evi- 
dence. Nos.  5  and  7  were  property  refused. 
If  such  wders  were  issued,  and  such  a  rule 
was  in  existence,  still  there  was  evidence 
tending  to  show  that  the  company  did  not 
require  obedience  of  them,  and  sanctioned 
their  violation,  which  evidence  tbe  charges 
Ignores,  No.  10  was  properly  refused,  since 
there  was  evidence  tending  to  show  such  a 
custom.  Nos.  4  and  6  assert  correct  propo- 
sitions of  law,— the  sixth,  that  the  hostler 
and  engineer  could  not  have  had  charge  or 
control  of  the  engine  at  the  same  time;  and 
the  fourth,  that,  if  the  engineer  had  charge 
and  control  of  the  engine  at  the  time  the 
Injury  was  inflicted  on  plaintiff,  then  the 
Jury  must  find  for  the  defendant  The  evi- 
dence shows  that  the  act  of  the  hostler 
alone  caused  the  injury,  and  there  is  no  evi- 
dence that  any  joint  control  or  authority 
over  the  engine  had,  by  any  competent  au- 
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ttaorlty,  been  conferred  on  the  hostler  and 
engineer;  and  the  proposition  seems  to  be  a 
plain  one  that  it  such  joint  authority  had  not 
been  thus  vested  in  them,  and  the  engineer, 
and  not  the  hostler,  at  the  time  of  the  acci- 
dent, was  in  control,  then  the  hostler  had  no 
right  to  Interfere  to  move  the  engine,  and 
his  conduct  was  that  of  a  trespasser  or  in- 
truder. For  the  error  In  refusing  these 
charges,  4  and  6,  the  Judgment  must  be  re- 
yersed.   Revised  and  remanded. 


(45  La.  Ann.  1482) 

MURPHT  T,  MUBPHT  et  ai.  (No.  11,837.) 
(Supreme  Court  of  Louisiana.  Dec  4,  1883.) 
Carbtino  Final  JtrDQMENT  into  Efveot  —  Ap- 

PEAI.  VKOU  IMTBRLOODTOBT  DiCBBB  —  JUBISDIO- 
TION  or  ISUFRBMS  CoURT. 

I.N0  appeal  lies  from  an  Interlocutory  or- 
der carrying  into  effect  a  final  judgment  Said 
judgment  can  only  be  arrested  on  appeal  or  by 
injunction. 

2.  We  have  no  control  OTer  a  final  judg- 
ment, and  will  not  entertain  an  appeal  from  an 
interlocutory  decree,  ordering  its  execution,  and 
reriew  the  judgment. 

3.  The  supreme  court  has  no  appellate  ju- 
risdiction OTer  a  final  judgment  fixing  the  right 
of  parties  in  property,  and  ordering  a  partition. 
It  can  only  notice  the  mode  of  partition  when 
brought  to  its  attention  in  proper  proceedings. 

(Syllabus  by  the  C>>urt.) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  Robert  Murphy  against  William 
K.  Murphy  and  another  for  partition  of  land, 
and  for  rents  and  profits.  From  an  Inter- 
locutory decree  carrying  a  final  Judgment  In- 
to effect,  plaintiff  appeals.  Appeal  dis- 
missed. 

W.  S.  Benedict  and  Robert  O.  Dugoe,  for 
appellant  Jerome  Meunler  and  Armand  Pl- 
lie,  for  appellees. 

On  Motion  to  Dismiss. 

McENERT,  J.  This  case  wail  on  appeal 
to  this  court,  and  the  judgment  of  the  lower 
court  .affirmed.  45  La.  Ann.  — ,  12  South. 
496.  The  parties  In  the  Judgment  were  re- 
ferred to  a  notary  to  effect  a  partition  be- 
tween them  of  the  proceeds  of  the  property  or- 
dered to  be  sold.  The  rights  and  interests 
of  the  parties  were  fixed  by  the  judgment 
While  proceeding  to  effect  the  partition,  the 
parties  disagreed  as  to  their  Interpretation  of 
the  Judgment  whidi  had  been  rendered  by 
the  dyll  district  court,  and  afOrmed  on  ap- 
peaL'  In  the  proces  verbal  of  the  notary,  It 
is  stated:  "And  thereupon  the  said  Robert 
Murpby  did  call  upon  the  said  William  E. 
Murphy  to  famish  a  statement  of  the  rents 
and  revenues  of  said  property  on  Marals 
street,  and  of  the  dlsborsemr'iits  attending 
the  administration  thereof  since  1st  January, 
1880,  and  the  said  William  B.  Murphy  de- 
clared that  he  Is  unable  at  present  to  furnish 
the  said  statement,  and  the  said  William 
B.  Murphy  did  thereupon  present  a  state- 
uent  of  costs  and  charges  In  said  suit  of 


Murphy  v.  Murphy,  which  Includes  the 
charges  of  three  hundred  and  forty  dollars, 
the  cost  of  appeal  In  said  suit,  to  which  item 
the  said  Robert  Murphy  objects,  as  he  de- 
clares. And  the  said  William  E.-  Murphy 
further  declared  that,  under  his  interpreta- 
tion of  the  Judgment  aforesaid,  all  the  costs 
of  said  suit  are  to  be  paid  by  the  mass,  and 
tliat,  before  a  partition  is  made,  the  said 
costs  are  to  be  reimbursed  to  the  parties  re> 
spectivdy;  that  the  proceeds  of  sale  of  said 
property  on  Marals  street  are  to  be  parti- 
tioned between  Robert  Murphy  and  Miss 
Cltye  Ann  Murphy,  to  whom  the  said  prop- 
erty had  been  donated;  that  the  said  donation 
is  annulled  by  said  judgment  In  only  so  tai 
as  the  rights  of  said  Robert  Murphy  are  con- 
cerned; and  that  the  said  William  Murphy 
has  personally  no  Interest  whatever,  in  the 
proceeds  of  sale.  And  the  said  Robert  Mur- 
phy denying  that  the  said  Miss  O.  A.  Murphy 
has  any  Interest  whatever  in  the  present 
partition,  as  he  declares,  and  the  parties  here- 
to being  unable  to  agree  on  account  of  the 
contestations  arising  concerning  the  preten- 
sions set  up  by  them  respectively,  L  the  said 
notary,  have  suspended  these  proceedings, 
and  do  hereby  refer  the  said  parties  herein 
to  the  court  having  jurisdiction."  Plaintiff 
suggested  to  the  court  the  proces  verbal  of 
the  notary  appointed  to  effect  the  partition 
under  the  Judgment,  and  refored  to  that 
part  of  It  above  quoted.  The  court  ordered 
that  William  E.  Murphy  show  cause  why  the 
contention  of  plaintiff  in  said  iH'oceedings 
should  not  be  complied  with.  The  rule  was 
tried,  and  the  court  ordered  a  statement  and 
account  of  rents  and  revenues  and  disbunie- 
ments  attending  the  administration  of  the 
property  from  1st  January,  1880,  within  16 
days  from  7th  August,  1893,  and  ordered 
that  the  costs  of  appeal  from  the  Judgment 
ordering  the  partition,  and  fixing  the  rights 
of  the  parties  in  the  property  and  its  pro- 
ceeds, should  be  paid  out  of  the  mass,  and 
that,  as  Miss  C.  A.  Murphy  was  a  par^  de- 
fendant in  the  partition  suit,  the  donation 
to  her  by  defendant  W.  B.  Murphy  was  an- 
nulled only  so  far  as  it  purported  to  affect 
the  right  of  Robert  Murphy,  as  owner  of 
one-half  of  the  property.  As  to  the  other 
one-half  Interest  in  the  property,  it  la  no  con- 
cern of  Robert  Murphy  or  of  the  court  in 
what  manner  William  B.  Murphy,  donor,  and 
Miss  Murphy,  donee,  may  act  The  plaintiff 
appealed  ftom  this  order. 

From  the  above  statement  of  the  proceed- 
ings in  the  act  of  partition.  It  appears  that 
the  court  was  carrying  Into  execution  a  final 
judgment  rendered  by  it  In  the  course  of 
Its  execution,  it  placed  an  interpretation  up- 
oa  It  which  we  cannot,  und^  the  present 
stage  of  the  proceedings,  notice.  No  appeal 
can  be  talcen  from  the  original  Judgment, 
as  it  has  once  been  on  appeal,  and  has  been 
affirmed.  No  appeal  can  thwefore  be  taken 
from  an  Interlocutory  mrder  carrying  Into 
effect  this  original  Judgment    State  ex  reL 
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ESder  y.  Judge,  30  La.  Ann.  229;  Wban  t. 
Irwin,  27  Ln.  Ann.  708;  Boutte  v.  Boutte's 
Ez'ra.  30  La.  Ann.  177;  State  ex  rel.  Reming- 
ton Paper  C3o.  v.  Bills,  46  La.  Ann.  — ,  14 
South.  306,  (Just  decided.)  Tbe  respectlTe 
rights  of  the  parties  had  been  determined  by 
a  final  Judgment,  and  they  cannot  come  here 
by  a  second  appeal,  to  have  the  same  Judg- 
ment reviewed.  It  must  be  executed  accwd- 
Ing  to  its  terms.  If  ambiguous,  it  ought  to 
have  been  remedied  by  the  appeal  In  the 
instant  case  there  Is  no  room  for  a  doubtful 
interpretation  of  the  Judgment,  and  the  pro- 
ceeding Instituted  by  plaintiff  in  his  opposi- 
tion to  its  execution  in  the  partition  proceed- 
ings is,  in  effect,  an  attack  on  the  Judgment 
of  partition,  which  is  not  allowed  In  the  pro- 
ceeding before  the  notary,  who  is  the  minis- 
terial officer  of  the  court  Traverao  v.  Kow, 
11  La.  498.  We  have  no  power  over  the 
Unol  Judgment,  and  we  can  only  take  notice 
of  the  mode  of  the  partition  under  it,  when 
brought  to  our  attention  In  a  inroper  proceed- 
ing.  Id.   The  appeal  is  dismissedi 


(tf  Ul  Ann.  1461) 

STATE  V.  JACQUES.     (No.  U,342.) 
(Snpreme  Court  of  I«ulaiana.     Dea  4,  1893.) 
CBmnrAi.  Law— Flbadimo  —  Dopuoitt— Cottino 

AKD  BTABBINa— OrFENSB  DNDBR  ACT  No.  U  OF 
1890   CONTAINBD    UNDBR    AoT   No.   48  Or  1890— 

Inflictino  Wound  Lbsb  than  Hateem. 

1.  One  of  the  general  rules  of  criminal 
pleading  is  that  a  count  shall  contain  but  ona 
sabstantiTe  charge.  An  exception  to  the  rule 
la  where  one  offense  Indndes  another,  and  the 
former  could  not  be  charged  without  also  char- 
ging the  latter.  In  such  a  case  the  defendant 
may  be  convicted  of  either  offense  provided,  al- 
ways, that  the  allegations  are  sufficient 

2.  If  a  pleader,  in  drawing  up  a  charge  un- 
der a  statute,  so  enlarges  upon  it  as  to  unneces- 
sarily bring  within  the  allegations  in  one  count 
an  adequate  technical  charge  for  another  of- 
fense under  another  statute,  the  count  is  bad 
for  duplicity. 

3.  The  o'ense  of  cutting  and  stabbing  un- 
der Act  No.  44  of  1800  is  contained  in  the  sim- 
ilar offense  under  Act  No.  43  of  1800. 

4.  Tbe  offense  of  inflictlDg  a  wound  less 
than  mayhem  under  section  704,  Bev.  St., 
amended  by  Act  No.  17  of  1888,  is  not  con- 
tained in  the  offenses  under  Act  No.  43  of 
1800. 

5.  The  permissible  Joinder  of  cogrnato  of- 
fenses in  different  counts  of  the  same  indict- 
ment affords  all  the  scope  needful  to  present  a 
charge  under  its  different  aspects. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St 
Landry;  W.  C.  Perrault,  Judge. 

Aldde  Jacques  was  convicted,  under  Act 
No.  44  of  1890,  of  cutting  and  stabbing  with 
a  dangerous  weapon,  with  intent  to  kill,  and 
appeals.    AfSrmed. 

B.  P.  Veazie,  for  appellant  B.  B.  Du 
Bulsson,  Dist  Atty.,  and  M.  J.  Cunningham, 
Atty.  Gen.,  for  the  State. 

PARLANGB,  J.  The  defendant  was  prose- 
cuted under  an  information  charging  him 


with  cutting  and  stabbing  with  a  danger 
ous  weapon,  under  section  791  of  tbe  Re- 
vised Statutes,  as  amended  by  Act  No.  43  of 
1890.  The  Jury  found  him  gjillty  under  Act 
No.  44  of  1890,  which  provides  punishment 
for  "whoever  shall  shoot,  stab,  cut,  strike 
or  thrust  any  person  with  a  dangerous  weap- 
on with  Intent  to  kill."  Tbe  district  Judge 
charged  the  Jury  that  five  verdicts  might  be 
found,  to  wit:  (1)  Guilty  as  charged;  (2) 
guilty  under  Act  No.  44  of  1800;  (3)  guilty  of 
assault  and  battery;  (4)  guilty  of  assault;  (5) 
not  guilty.  Tbe  defendant  did  not  then  ask 
for  additional  charges.  The  Jury,  after  de- 
liberating, returned  into  court  with  the  fot 
lowing  verdict:  "We,  the  Jury,  find  the  de- 
leudant  guilty  with  intent  to  commit  man- 
slaughter." The  district  Judge  then  Informed 
the  Jury  "that  the  verdict  thus  rendered  was 
ambiguous,  and  not  stated  with  legal  cer- 
tainty;" and  after  further  charging  the  Jury 
as  to  the  legal  meaning  and  intent  of  sec- 
tion 791  of  the  Revised  Statutes,  and  of  Act 
No.  44  of  1890,  be  remanded  them  back  to 
the  Jury  room  for  further  deliberation  and 
finding.  At  this  stage  of  the  proceedings  the 
defendant's  coimsel  requested  the  court  to 
further  charge  the  Jury  that  If  the  evidence 
warranted,  they  could  find  a  verdict  under 
the  following  statutes,  to  wit:  (1)  Section 
794,  Rev.  St,  for  infiicting  a  wound  less  than 
mayhem,  with  a  dangerous  weapon,  or  with 
Intent  to  kill;  (2)  section  796,  Rev.  St,  for 
assault  and  battery;  (3)  section  797,  Rev.  St, 
for  assault  Tbe  district  Judge  refused  the 
additional  charges.  The  Jury  retired  a  sec- 
ond time,  deliberated  anew,  and  returned  a 
verdict  of  guilty  under  Act  No.  44  of  1890. 
The  defendant's  counsel  reserved  a  bill  of 
exception  to  the  refusal  of  the  district  Judge 
to  charge  as  he  was  asked,  and,  the  defend- 
ant having  been  sentenced  to  Imprisonment 
in  tbe  state  penitentiary  for  the  term  of  eight 
months,  he  has  appealed.  The  defendant  did 
not  move  for  a  new  trial,  nor  did  he  move 
In  arrest  of  Judgment  No  brief  on  his  be- 
half has  been  filed  in  this  court  and  no  as- 
signment of  errors  has  been  made. 

We  are  not  concerned  with  the  refusal  of 
the  district  Judge  to  charge  a  second  time 
that  verdicts  of  assault  and  battery  and  of 
simple  assault  were  receivable  under  the  in- 
formation. Whether  the  defendant  was  en- 
titled to  such  a  charge  or  not,  he  had  the 
benefit  of  it,  and  wUl  not  be  heard  to  com- 
plain that  the  district  Judge  refused  to  re- 
iterate the  charga  The  point  in  the  case  is 
whether  the  defendant  was  entitled  to  a 
charge  that  a  verdict  could  be  lawfully  re- 
turned under  section  794,  Rev.  St  One  of 
the  general  rules  of  criminal  pleading  is 
that  a  count  of  an  indictment  or  informa- 
tion must  contain  but  one  substantive  charge, 
and  a  count  charging  two  or  more  distinct 
offenses  is  bad  for  duplicity.  There  are  ex- 
ceptions to  the  rule,  one  of  which  is  that 
when  an  offense  necessarily  Includes  another, 
and    when    tbe    major    offense    cannot    be 
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charged  wlthottt  also  setting  out  tbe  minor, 
a  count  In  such  a  case  charging  both  offenses 
Is  not  bad.  The  rationale  of  this  exception 
Is  obvious.  If  the  exception  did  not  exist, 
It  would  be  Impossible  to  frame  a  valid  In- 
dictment for  an  offense  whenever  the  alle- 
gations required  to  charge  it  also  described 
another  offense.  But  when,  without  necessl- 
ty,  the  pleader  so  enlarges  upon  a  criminal 
statute  as  to  bring  within  his  charge  under 
that  statute  another  offense,  denounced  by 
another  statute,  the  count  is  bad.  When  the 
charge  for  the  major  offense  necessarily  In- 
cludes a  charge  for  the  minor,  a  verdict  as 
to  either  is  responsive,  provided,  always,  that 
all  tbe  necessary  allegations  to  charge  the 
minor  offense  are  pleaded  In  the  indictment 
or  Information. 

Applying  these  principles  to  the  Instant 
case,  it  Is  evident  that  a  verdict  of  "cutting 
and  stabbing  with  Intent  to  kill,"  under  Act 
Mo.  44  of  1890,  is  clearly  responsive  to  a 
charge  of  "cutting  and  stabbing  with  Intent 
to  IdU  and  murder,"  under  Act  No.  43  of  1S90, 
amending  section  791,  Bev.  St  The  offense 
denounced  by  the  former  act  necessarily  con- 
tains the  offense  denounced  by  the  latter, 
and  the  Information  In  the  instant  case  nec- 
essarily contains  all  the  required  allegations 
for  a  charge  tmder  either  act  But  a  charge  of 
"cutting  and  stabbing  with  a  dangerous 
weapon,  with  Intent  to  kin  and  murder," 
does  not  contain  the  averments  requisite  for 
B  charge  of  "Inflicting  a  wound  less  than 
mayhem,  with  a  dangerous  weapon,"  under 
section  794,  Rev.  St,  as  amended.  This  court 
has  held  that  It  Is  essential,  in  an  indict- 
ment under  section  794,  Rev.  St,  to  allege 
the  infliction  of  a  wound  less  than  mayhem, 
or  words  of  equal  import  Jaclcson's  Case, 
43  La.  Ann.  183.  8  South.  440.  Aud  see 
Pratt's  Case,  10  La.  Ann.  191;  Johns'  Case, 
32  La.  Ann.  812;  Parker's  Case,  42  La.  Ann. 
973,  8  South.  473;  Day's  Case,  37  La.  Ann. 
785.  A  criminal  pleader,  who,  In  drawing 
up  a  charge  undo*  section  791,  Bev.  St,  would 
so  enlarge  upon  It  as  to  necessarily  bring 
within  the  allegations  of  the  indictment  an 
adequate  technical  charge  under  section  794, 
would  produce  a  count  which  would  be  bad 
for  duplicity.  The  Joining  of  two  or  more 
charges  in  one  count  Is  not  to  be  allowed, 
unless  It  be  done  under  one  of  the  weU-rec- 
ognized  exceptions  to  the  general  rule  stated. 
Duplldty  is  calculated  to  complicate  criminal 
procedure,  without  beneflt  or  reason,  and 
to  confuse  Juries.  It  may  hamper  the  prose- 
cution, or  prove  unfair  to  the  defense.  The 
permissible  Joinder  of  cognate  offenses  In  dif- 
ferent counts  of  the  same  Indictment  tmder 
w^-establlshed  rules,  affords  to  the  criminal 
pleader  all  tbe  scope  which  Is  needful  to  pre- 
sent a  charge  under  different  aspects,  so  as 
to  provide  for  variances  between  proofs  and 
allegations,  for  the  views  of  the  court  as  to 
the  particular  accusation  which  will  be  borne 
out  by  a  criminal  transaction,  and  for  the 
misapprehension  of  the  guilty  act  by  the  Ju- 


rors, If  It  be  presented  to  them  only  und6r  one 
of  Its  forms. 

The  district  judge  states  that  when  the 
Jury  returned  Into  court  the  flrst  time.  It  was 
evident  to  him  that  their  Intention  was  to 
find  a  verdict  under  Act  Mo.  44  of  1890,  and 
that  he  therefore  charged  them  anew  as  to 
Acts  Mos.  43  and  44  of  1890.  We  concur 
with  the  district  Judge  In  bis  opinion  as  to 
the  Intention  of  the  Jury.  But  whatever 
their  intention  may  have  been,  tbe  district 
Judge  did  not  err  in  refusing  the  Irrespon- 
sive and  ambiguous  v^dlct  nor  In  rechar- 
ging them  as  he  did,  nor  In  refusing  to  charge 
them  that  they  might  return  a  verdict  under 
section  794,  Bev.  St  Such  a  verdict  would 
not  have  been  responsive.  We  find  no  error. 
Therefore,  It  is  ordered  that  the  Judgment 
appealed  from  be  afflrmed. 


(4B  L«.  Ann.  U<t) 
BOBIHA  V.  NEW  ORLEANS  &  C.  R.  Ca 
(No.  11,291.) 
(Snpreme  Court  of  Louisiana.     Dec  4,  1893.) 

BTBBET  RaILWAT  — VAI.IDITT  OF  ClTT  OsDINAKCB 

—Regulation  or  Ratbs  —  tTiiBBAsoNABLS  Dis- 

ORIHINATJON. 

An  ordinance  of  the  dty  of  New  Or- 
leans, stipulatliig,  in  the  grant  or  franchise  of  a 
street-railway  company  to  be  operated  on  St 
Charles  avenne  between  Canal  street  and  Car- 
roUton,  as  the  termini  of  its  track,  that  it  may 
charge  the  persons  residing  below  Napoleon 
avenue  a  double  fare  from  Canal  street  to  Car- 
roUton,  while  permitting  persons  who  reside 
above  Napoleon  avenue  to  travel  the  whole  dis- 
tance for  a  single  fare,  is  not  subject  to  at- 
tack as  an  unreasonable  discrimination,  prohib- 
ited by  the  law  governing  the  obligations  of 
common  carriers. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court  parish  of 
Orleans;    Frederick  D.  King,  Judge. 

Action  by  L.  Robira  against  the  Mew  Or- 
leans &  Cairollton  Railroad  Company  for 
being  wrongfully  ejected  from  one  of  de- 
fendant's cars.  Judgment  for  defendant  (Uid 
plaintiff  appeals.    Afflrmed. 

Tliomas  F.  Maher  and  Louis  P.  Paquet 
for  appelant   John  M.  Bonner,  for  appdlee. 

WATEIM8,  J.  This  Is  an  action  for  the 
recovery  of  damages  alleged  to  have  been 
sustained  by  the  plaintiff  by  being  Illegally 
and  wrongfully  ejected  from  one  of  the  cars 
of  the  defendant  at  the  Intersection  of  St. 
Charles  and  Napoleon  avoiues  on  the  24th 
of  July,  1892.  When  tbe  defendant  secured 
Its  franchise  from  the  city  government  to 
run  Its  cars  through  certain  streets,  an  or- 
dinance was  passed  which  fixed  and  pre- 
scribed tbe  rate  of  fare  to  be  charged  to  all 
persons  residing  below  Napoleon  avenue  at 
5  cents  from  Canal  street  to  Napoleon  ave- 
nue, and  5  cents  additional  from  Napoleon 
avenue  to  Carrollton,  while  the  rate  of  fare 
for  all  persons  residing  above  Napoleon  ave- 
nue was  only  6  cents  from  Canal  street  to 
Carrollton,  the  latter  being  privileged  to  pur- 
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chase  10  tldcets  for  60  c«iit&  As  properly 
(Icecrlblag  the  tickets  which  were  In  use,  and 
the  operatlMi  of  the  city  ordinance  gorem- 
iiig  same,  we  subjoin  an  extract  from  the 
brief  of  the  defendant's  counsel,  viz.:  "In 
order,  therefore,  to  carry  into  effect  this  pro- 
vision of  the  ordinance,  the  company  bad 
printed  cm  the  same  atrip  of  paper  ten  tick- 
ets, with  correq^onding  coupons  attached, 
Aud  sold  them  to  actual  residents  above  Na- 
poleon avenue  for  fifty  cents.  The  tickets 
were  numbered  from  one  to  ten,  consecutlvt.  . 
ly,  and  each  blue  coupon  had  printed  across  | 
its  face,  'Good  only  to  actual  residents  above 
Napoleon  avenue^'  and  on  a  white  strip  at 
the  bottom  of  the  ticket  was  a  iNrinted  no- 
tice that  these  tickets  were  to  be  used  only 
by  actual  residents  above  Napoleon  avenue. 
See  tidiiet  in  envdope  attached  to  tran- 
script" On  the  occasion  referred  to,  the 
plaintiff  went  to  the  starter's  stand  at  the 
Baronne  street  end  of  the  defendant  com- 
pany's line  of  railway,  and  purchased  a 
bunch  of  such  tickets  as  are  above  de- 
scribed. He  then  entered  erne  of  defendant's 
cars,  accompanied  by  his  wife  and  some 
friends,  and  paid  the  fare  of  the  wb(de  par- 
ty as  far  as  Napoleon  avenue,  detaching  and 
placing  in  the  fare  box  fbur  of  the  red  tick- 
ets described.  However,  the  plaintiff  was 
duly  advlaed,  while  the  car  was  on  the  stand, 
that  be  had  no  right  to  use  those  tickets, 
OS  he  did  not  live  above  Napoleon  avenue. 
When  the  car  reached  Napoleon  avenue,  the 
collector  entered,  and  proceeded  to  collect 
the  second  fare  of  five  cents  due  from  that 
point  to  Carroll  ton,  when,  upon  beinff  ad- 
vised that  the  plaintiff  and  his  party  re- 
sided below  Napoleon  avenue,  the  collector 
attempted  to  detach  four  red  tickets,  but  was 
prevented  from  doing  so  by  the  plaintiff,  who 
Insisted  that  blue  coupons  should  be  de- 
tached. This  privilege  being  refused  by  the  col- 
lector, and  the  plaintiff  declining  to  give  any 
other  than  the  blue  coupons,  he  and  his  party 
were  requested  to  leave  the  car,  and  did 
leave  accordingly.  On  this  state  of  facts,  the 
Jury  who  tried  the  case  rendered  a  verdict  In 
favor  of  the  defendant,  and  the  plaintiff  has 
appealed. 

During  the  progress  of  the  trial  the  Judge 
cliarged  the  Jury  as  follows,  viz.:  "If  you 
find  from  the  evidence  before  you  tliat  the 
plaintiff  lived  below  Napoleon  avenue,  and 
obtained,  by  purchase  or  otherwise,— no  mat- 
ter how,— if  he  obtained  this  bunch  of  tick- 
ets, and  attempted  to  use  them  on  the  cars 
of  that  railroad  company,  the  company  had 
a  perfect  legal  right,  under  the  law  of 
liOulsiana,  not  only  to  refuse  to  take  those 
tickets,  but  to  put  him  off  the  cars  of  the 
company.  I  charge  you,  gentlemen  of  the 
Jury,  further,  that  the  tickets  themselves 
were  full  notice  of  the  contract"  This 
charge  embodies,  subetantiaUy,  the  defend- 
ant's contract  right  as  evidenced  by  the  dty 
ordinance^  dnd  appears  to  us  to  have  been 


strictly  correct,  and  Is  !n  keeping  with  the 
opinion  of  this  court  as  expressed  in  Formaa 
V.  Railroad  Co.,  40  La.  Ann.  446,  4  South. 
246,  in  which  an  almost  parallel  case  is  stat- 
ed. Indeed,  plalntifTs  counsel  recognizes  the 
full  force  and  applicability  ot  that  decision, 
tf  same  is  to  be  maintained,  and  proceeds  to 
particularly  anathematize  the  doctrine  there- 
in announced.  But  we  are  nevertheless  coo- 
strained  to  uphold  that  decision,  after  a 
careful  examination  of  it  and  the  authori- 
ties upon  which  it  is  predicated,  which  are 
to  the  diect  that  the  feature  of  the  contract 
of  defendant  with  the  dty  "la  not  subject 
to  attack  as  an  unreasonable  discrimination, 
prohibited  by  the  law  governing  the  obliga- 
tion of  common  carrios."  The  Forman 
Case  was  but  the  reannouncem«it  of  the 
principle  decided  In  De  Lucas  t.  Railroad 
Co.,  38  La.  Ann.  930.  Vide  Pickles  v.  Dry^ 
Dock.  Co.,  Id.  432;  Yillavaso  v.  Barthot, 
39  La.  Ann.  247,  1  South.  590.  It  is  our 
opinion  that  the  Judgment  appealed  from  Is 
coirect,  and  should  be  affirmed. 


(«  La.  Ann.  1M6) 
STATE  V.  LOCHTB.     (No.  U.307.) 
(Supreme  Court  of  Louisiana.     Dec.  4,  1893.) 

JiDHIOIPAI.  P0WXB«— FaOHIBITISa  OBSTXCCnONS 
IN  StBBBTS— PUNISBKENT  VOB  V1OU.TION. 

1.  A  municipal  corporation,  which  is  a 
creature  of  the  law,  and  a  state  functionary, 
can  exercise  only  those  powers  which  have  been 
expressly  delegated  to  it  and  those  which  are 
necessarily  implied  as  inherent  to  its  existence, 
and  thus  absolutely  indispensable  for  adminis- 
tration and  maintenance  in  the  accomplishment 
of  the  functions  for  which  it  was  put  in  being, 
and  xiven  life. 

2.  A  municipal  corporation  lias  no  right  to 
enforce  ordinances  which  it  has  the  power  to 
pass  br  fine  and  imprisonment  or  other  pen- 
alty, unless  that  right  lias  liecsn  unquestionably 
conferred  by  the  lawgiver. 

3.  The  words  of  the  city  charter  which  pro- 
vide for  the  punishment  of  any  violations  of 
city  ordinances  by  fine  or  imprisonment  refer  to 
ordinances  which  the  common  council  is  au- 
thorized, in  terms,  to  pass,  and  liave  executed, 
in  reference  to  the  preservation  of  the  peace 
and  good  order  of  tne  city,  and  the  mainte- 
nance of  its  cleanliness  and  health;  and  they 
also  extend  to  and  embrace  the  ordinances  and 
regulations  the  common  council  is  authorized  to 
pass  with  reference  to  obstructions  in  the  public 
streets  or  alleys  of  the  city,  same  being  a  neces- 
sary police  regulation. 

4.  Natchei  alley,  though  not  a  street  eo 
nomine,  is  a  locus  publicus,  dedicated  to  public 
use,  and  comes  within  the  terms  of  the  statute 
and  the  ordinance. 

6.  A  proceeding  of  this  kind  is  of  a  quasi 
criminal  diaracter,  and  in  no  sense  a  civil  suit 
involving  title  to  property. 
(Syllabus  by  the  Court) 

Appeal  from  recorder's  court  of  New  Or- 
leans;  Edward  S.  Whitaker,  Judge. 

Henry  Lochte  was  convicted  of  obstruct- 
ing a  public  street  in  violation  of  an  ordi- 
nance, and  appeals.    Affirmed. 

B.  N.  Wbittemore,  for  appellant  B.  A. 
O'SulUvan.  Oit7  Atty.,  for  the  State. 
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W  ATKINS,  3.  The  defendant  ts  appe- 
lant from  a  sentence  and  Judgment  pronounc- 
ed against  him  in  the  recorder's  court,  con- 
demning him  to  pay  a  fine  of  $25,  or  be  Im- 
prisoned In  the  police  Jail  for  a  term  of  30 
days,  for  the  violation  of  city  ordinance  No. 
4,797,  A.  S.,  prohibiting  the  obstructing  oif 
the  streets  and  public  thoroughfares  there- 
of. The  defendant  appeared,  and  moved 
the  court  to  quash  and  dismiss  the  prosecu- 
tion against  him  on  the  following  grounds, 
viz.:  (1)  That  said  ordinance  is  unconsti- 
tutional and  illegal,  and  deprives  him  of  his 
property  without  due  process  of  law,  with- 
out compensation  or  Indemnity,  and  violates 
the  constitution  and  laws  of  the  United 
States  and  of  this  state,  and  more  particu- 
larly the  fourth,  fifth,  and  fourteenth  amend- 
ments to  the  United  States  constitution,  ar- 
ticles 1,  2,  6,  155,  and  156  of  the  constitution 
of  this  state,  and  article  497  of  the  CIvH 
CJode.  (2)  Tliat  the  recorder's  court  is  with- 
out Jurisdiction,  under  article  92  of  the  state 
constitution,  to  try  this  case,  which  Is  an 
attempt  by  the  dty,  under  color  of  said  ordi- 
nance, to  deprive  liim  of  his  property.  (3) 
Tliat  the  defendant  did  not  violate  said  or- 
dinancev  in  point  of  fact,  as  stated  In  the  aiU- 
davit,  to  which  he  pleads  a  general  denial. 
He  then  sets  out  the  following  defense,  viz. 
that  the  space  pretended  in  said  affidavit  to 
have  been  obstructed  was  and  is  the  private 
property  of  the  defendant,  as  more  fully  ap- 
pears by  the  acts  of  sale  and  surveyors' 
certificates  annexed  and  made  part  of  his  an- 
swer; that  he  and  his  predecessors  have 
long  paid  state  and  city  taxes  on  said  space, 
wiilch  forms  part  of  Us  premises  as  describ- 
ed in  said  deeds  and  certificates.  This  mo- 
tion to  quash  was  overruled  by  the  recorder 
for  reasons  assigned  orally  and  not  appear- 
ing of  record,  and  thereupon  the  trial  was 
proceeded  wltli,  a  large  amount  of  testimo- 
ny taken,  and  Judgment  was  thereon  ren- 
dered against  the  defendant 

Ordinance  No.  4,707,  A.  S.,  relates  to  the  ob- 
struction of  streets,  gutters,  banquettes,  ana 
other  public  places;  and  it  provides  "that 
it  sliall  be  unlawful  for  any  person,  or  per- 
sons to  incumber,  or  obstruct  any  of  the 
streets,  gutters,  public  roads,  public  grounds, 
public  squares,  public  places  or  promenades, 
banquettes  or  sidewalks  of  the  cily,  by  depos- 
iting in,  or  on  the  same  any  box,  bale,  hogs- 
head, barrel,  or  any  goods,  wares  or  mer- 
chandise,  or  any  article  whatsoaver,  except 
for  the  necessary  time  for  loading  and  Un- 
loading the  same."  Tbm  follows  the  formula 
of  proceeding,  and  the  penalty  attaching 
to  violations  thereof.  .  The  affidavit  made  un- 
der the  ordinance  complains  that  the  defena- 
ant  did,  on  the  9th  of  May,  1893.  on  Natchez 
aUey,  comer  of  Tchoupitoulas  street,  in  the 
city  of  New  Orleans,  violate  its  provisions 
"by  obstructing  the  thoroughfare."  The  de- 
fendant's counsel.  In  oral  argument  and  In 
brief,  urges  the  following  grounds  of  de- 
fense, on  which  he  relies,  as  arising  under 


the  pleas  set  up  in  his  answer,  to  wit:  (1) 
That  the  dty  ordinance  does  not  conform  fo 
the  city  charter,  (section  7,  Act  No.  20  of 
1882,)  which  auQiorlzes  the  common  council 
"to  open  and  keep  open  and  free  from  ob- 
struction aU  streets,  public  squares,  wharves, 
landings,  lake  shore,  and  river  and  canal 
banks,"  because  Natchez  all^  does  not  come 
under  the  above  description.  (2)  Assuming 
that  the  city  had  power  to  pass  the  said 
ordinance,  yet  it  had  no  right  to  undertake 
to  enforce  such  ordinance  by  fine,  and,  in 
default  of  payment,  by  Imprisonment,  be- 
cause there  Is  no  such  delegation  of  authori- 
ty in  the  city  charter.  (3)  That  the  space 
that  is  alleged  to  have  been  obstructed  was 
and  Is  private  property  of  the  defendant, 
and  that  the  recorder's  court  is  without  Ju- 
risdiction under  the  constitution,  because  the 
proceeding  was  virtually  an  attempt  to  de- 
prive the  defendant  of  his  property  with- 
out due  process  of  law.  An  examination  of 
the  city  charter  discloses  that  the  common 
council  possesses  the  power,  and  has  imposed 
upon  it  the  duty,  "to  pass  such  ordinances 
and  see  to  their  faithful  execution  as  may 
be  necessary  and  proper"  for  the  various 
purposes  and  objects  afterwards  enumerat- 
ed; and  among  those  enumerated  are  the 
following,  to  wit,  to  maintain  the  cleanli- 
ness and  health  of  the  city,  and  to  this  end, 
among  other  tilings,  "to  adopt  all  such  or- 
dinances and  regulations  as  shall  be  necessa- 
ry and  expedient"  It  confers  upon  the  com- 
mon council  power,  and  makes  It  their  duty, 
to  provide  "that  all  premises,  yards,  streets 
and  alleys  shall  be  kept  In  a  cleanly  condi- 
tion; and  also  to  provide  for  the  punishment 
of  any  violation  of  such  ordinances,  or  regu- 
lation, by  fine,  or  imprisonment,  or  both." 
This  paragraph  Is  Immediately  followed  by 
another  in  the  same  sentence,  which  de- 
clares It  to  be  the  duty  of  the  council  to 
"open  and  keep  open,  and  free  from  obstruc- 
tion, all  streets,  public  squares,  wharves, 
landings,  lake  shore,  and  river  and  caca) 
banics;"  and,  while  the  general  assembly  did 
not  find  occasion  to  repeal  or  reiterate  the 
delegation  of  authority  to  pass  all  such  ordi- 
nances as  might  be  necessary  for  the  En- 
forcement of  same  by  fine  or  Imprlsonmuut, 
It  is  clearly  and  easily  inferable  ftom  The 
text  and  context,  when  construed  together, 
that  such  was  tiie  legislative  purpose  and 
intent 

The  case  of  State  v.  Bright,  38  La.  Ann. 
1,  so  confidently  relied  upon  by  defendant's 
counsel.  Is  not  applicable,  because  it  InvcJved 
the  question  of  the  power  of  the  city  to  en- 
force, by  fine  and  imprisonment,  compli- 
ance with  the  requirements  of  an  ordinance 
relative  to  the  establishment  of  a  uniform 
{Trade  for  all  sidewalks  within  the  corporate 
limits,— a  question  altogether  different  from 
the  one  before  us,  and  controlled  by  differ- 
ent provisions  of  the  charts.  But  the  prin- 
ciple of  law  announced  as  controlling  the 
opinion  of  the  court  la  strictly  correct,  and 
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equally  applicable  to  the  Instaat  case.  "It 
Is  a  principle,"  say  the  court,  "that  a  mu- 
nicipal corporation,  which  is  a  creature  of 
the  law,  and  a  state  f\inctlonaiy,  can  exer- 
cise only  those  powers  which  have  been  ex- 
pressly delegated  to  It,  and  those  which  are 
necessarily  Implied  as  inherent  to  Its  exist- 
ence, and  thus  absolutely  Indispensable  for 
its  administration  and  maintenance  in  the 
accomplishment  of  the  functions  for  which 
it  was  put  in  being  and  given  life.  It  is 
therefore  acknowledged  by  text  writers,  sup- 
ported by  abundant  authorities,  that  a  mu- 
nicipal corporation  has  no  right  to  enforce 
ordinances  which  it  has  the  power  to  pass 
by  fine  and  imprisonment,  or  other  penalty, 
unless  that  right  has  been  unquestionably 
conferred  by  the  lawgiver;  for  this  is  in- 
flicting a  punishment  for  the  commission  or 
omission  of  an  act  declared  an  offense,  a 
prerogative  which,  as  a  rule,  appertains  to 
the  sovereign  alone;"  citing  Dillon  and  Des- 
ty.  However,  It  is  only  necessary  to  quote 
the  second  succeeding  paragraph,  in  order  to 
show  that  the  Interpretation  we  have  placed 
upon  the  provisions  of  section  7  of  the  char- 
ter Is  correct  It  Is  as  follows,  viz.:  "The 
words  'shall  provide  for  the  punishment  of 
any  violation  of  such  ordinances  or  regula- 
tions by  fine  or  Imprisonment,'  found  In  sec- 
tion 7,  refer  to  ordinances  which  the  com- 
mon council  is  authorized  to  pass,  and  have 
executed,  as  may  be  necessary  and  proper 
to  preserve  the  peace  and  good  order  of  the 
city,  and  to  maintain  its  cleanliness  and 
health."  And,  Inasmuch  as  the  same  sec- 
tion of  the  charter  which  confers  upon  the 
common  council  power  to  pass  ordinances 
for  the  purpose  of  keeping  and  maintaining 
the  cleanliness  and  health  of  the  city  like- 
wise confers  upon  them  the  power  to  pass 
ordinances  providing  "that  all  premises, 
yards,  streets  and  alleys,  shall  be  kept  In 
cleanly  condition,"  and  also  confers  the 
power  on  them  to  pass  ordinances  requiring 
all  streets,  public  squares,  wharves,  land- 
ings, etc,  to  be  kept  open  and  free  from 
obstraction,  the  power  to  pass  ordinances 
providing  for  the  punishment  of  any  viola- 
tion of  such  regulation  by  fine  and  imprison- 
ment is  clearly  and  easily  inferable  thore- 
from.  The  various  powers  enumerated  are 
of  the  same  generic  character,  and  are  ger- 
mane to  each  other.  It  is  our  conclusion 
that  the  common  council  had  the  statutory 
authority  to  pass  the  ordinance  in  question, 
and  same  is,  consequently,  legal  and  valid. 
On  the  ground  of  defendant's  contention 
that  Natchez  alley  did  not  fall  within  the 
designation  of  a  street  in  the  sense  of  the 
city  charter  a  great  deal  of  testimony  was 
taken,  but,  while  it  satisfies  us  that  it  Is  not, 
perhaps,  in  common  parlance,  a  street,  yet 
it  is  evidently  a  public  place  or  way  on 
which  the  business  and  afTalrs  of  the  abut- 
ting proprietors  Is  done,  and  for  a  great 
many  years  past  have  been  conducted,  and 
comes  within  the  designation  of  the  statute 


and  the  ordinance,  notwithstanding  the  de- 
fendant's deeds  and  those  of  his  authors 
disclose  that  liis  title  extends  a  few  feet 
Into  the  alley  way.  We  think  the  evidence 
fairly  discloses  Natchez  alley  to  be,  to  all 
Intents  and  purposes,  a  locus  publlcos,  that 
has,  by  the  uses  to  which  same  has  been 
put  during  a  long  series  of  years,  become 
dedicated  to  public  use.  The  charter  con- 
fers upon  the  common  council  power,  and 
makes  it  their  duty,  to  provide  that  all  prem- 
ises, yards,  streets,  and  alleys  shall  be  kept 
in  a  cleanly  condition,  and  that  all  streets, 
public  squares,  etc.,  shall  be  kept  open  and 
free  from  obstruction;  and  the  ordinance 
embraces  within  its  provisions  streets,  gut- 
ters, public  roads,  public  grounds,  public 
squares,  public  places  or  promenades,  ban- 
quettes, or  sidewalks  of  the  city.  Either 
is  sufficiently  comprehensive  to  embrace 
Natchez  alley,  a  public  place,  that  has  been 
thought  of  sufficient  business  importance  to 
be  given  a  name,  like  other  streets  of  the 
city  have.  This  much  is  clearly  admitted 
in  the  brief  of  the  defendant's  counsel  in 
the  following  paragraph,  viz.:  "Plan  and 
survey  C.  by  H.  W.  W.  Reynolds,  deputy 
city  surveyor,  of  March  18,  1880,  showing 
defendant's  property,  under  his  title,  to  be 
at  least  30  feet  7  Inches  front  on  Tchonp- 
itoulas  street,  by  110  feet  10  inches  in  depth, 
and  to  include  In  its  measurement  4  feet  11 
inches  and  6  lines  in  width  by  119  feet  10 
inches  in  depth  in  Natchez  alley."  A  like 
description  of  the  defendant's  properly  is 
found  in  the  titles  of  his  authors  in  1878  and 
1875,  and  even  In  1822,  in  each  of  which  the 
side  boundary  Is  given  as  "Natchez  alley," 
notwithstanding  his  premises  Impinges  on 
the  alley  to  the  extent  of  4  feet  11  Inches 
and  6  lines  on  one  side.  It  Is  true  that 
Natchez  alley,  at  its  intersection  of  Tchoupi- 
toulas  street,  and  where  It  in  part  bounds 
the  defendant's  lot,  is  not  of  sufficient  dimen- 
sions to  admit  of  the  passage  of  wheeled 
vehicles  of  any  kind;  but  It  is  of  sufficient 
width  to  admit  of  free  passage  to  pedes- 
trians going  In  the  direction  of  the  Missis- 
sippi river,  and  upon  it  the  properties  of 
various  abutting  proprietors  front  This  al- 
ley Is  one  of  the  minor  arteries  of  commerce 
and  trade  in  the  city. 

It  has  been  frequently  decided  that  a 
formal  act  of  dedication  to  public  use  is  not 
essential  to  constitute  a  locus  publlcus. 
"After  being  set  apart  for  public  use,  and 
enjoyed  as  such,  and  private  and  Individual 
rights  acquired  to  it,  the  law  considers  it 
in  the  nature  of  an  estoppel  in  pals,  which 
precludes  the  original  owner  from  denying 
such  dedication."  2  DHL  Mun.  Corp.  p.  598; 
Heirs  of  Leonard  v.  Baton  Rouge,  39  La. 
Ann.  283,  4  South.  241.  "To  support  a  dedi- 
cation to  public  use,  it  must  appear  that  the 
property  has  been  so  used  with  the  assent 
of  the  owner,  or  else  it  must  appear  un- 
equivocally by  some  plan  or  vrriting  that  the 
owner  had  made  a    dedicatton    to    rlolatA 
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•whlth  would  Involve  a  breach  of  good  faith." 
Saulet  V.  Oity  of  New  Orleans,  10  La.  Ann. 
81;  Arrowsmlth  v.  City  of  New  Orleans,  24 
La.  Ann.  IM.  It  was  held  by  the  supreme 
conrt  In  an  early  case,  and  after  a  careful 
examination  of  the  authorities,  that  a  deed 
or  writing  was  not  essential  to  a  valid  dedi- 
cation. City  of  Cincinnati  v.  White,  6  Pet 
431.  See,  also,  Carrollton  v.  Municipality,  16 
La.  71;  Carrollton  v.  Jones,  7  La.  Ann.  233; 
New  Orleans  v.  U.  &,  10  Pet  662;  2  DllL 
Mun.  Corp.  SS  499,  600.  On  the  evidence 
adduced  we  are  of  opinion  that  the  recorder 
correctly  held  with  the  prosecution. 

Neither  counsel  for  the  state  nor  defend- 
ant contend— that  Is  to  say,  for  the  determina- 
tion of  the  legality  of  the  fine  Imposed— that 
in  such  case,  and  tor  such  purpose,  the  evi- 
dence  is  not  examinable  on  appeal  to  this 
court  That  question  was  discussed  and  de- 
cided In  State  v.  Fourcade,  46  La.  Ann.  — , 
vide  13  South.  187;  State  ▼.  Callac,  45  La. 
Ann.  27,  12  South.  119;  State  v.  Dean,  45 
La.  Ann.  441,  12  South.  489.  These  three 
cases  are  the  most  recent  expressions  of 
this  court  on  the  subject,  and  may  be  ac- 
cepted as  controlling  any  ntterances  and 
opinions  of  this  court  in  any  previous  cases, 
some  of  which  are  collated  for  the  purpose 
of  comparison,  though  analysis  and  compari- 
son of  same  Is  not  deemed  necessary,  as  the 
jurisdiction  of  the  court  In  the  present  con- 
troversy Is  not  mooted  or  questioned.  City 
of  New  Orleans  v.  Bayley,  36  La.  Ann.  545; 
Theobalds  v.  Conner,  42  La  Ann.  787,  7 
South.  689;  City  of  New  Orleans  v.  Lagman, 
43  La.  Ann.  1180,  10  South.  244;  City  of  New 
Orleans  v.  CNell,  43  La.  Ann.  1182,  10 
South.  245;  State  v.  Pittsburg  &  S.  Coal  Co., 
41  La.  Ann.  467,  6  South.  220;  Minden  Corp. 
V.  Sllversteln,  36  La.  Ann.  915. 

The  third  and  last  contention  of  defend- 
ant, to  the  effect  that  the  recorder's  court 
Is  without  Jurisdiction  because  the  proceed- 
ing was  virtually  an  attempt  to  deprive  him 
of  his  property  without  due  process  of  law, 
is  altogether  without  merit,  because  there 
is  no  controversy  in  the  case  touching  In 
any  manner  the  title  of  the  defendant's  prop- 
erty, except  the  one  he  has  himself  made, 
and  to  which  reference  has  already  been 
made.  This  is  essentially  a  criminal  pro- 
ceeding in  character  and  purport,  involving 
an  exercise  of  the  city's  police  power,  though 
the  location  of  the  defendant's  property  ad- 
jacent to  Natchez  alley  Is  a  question  In  the 
case;  hence  all  other  rights  of  the  defend- 
ant are  reserved.  Altogether  we  are  of 
opinion  that  the  appellant  has  not  made  out 
a  case  entitling  him  to  relief.  Judgment 
affirmed. 

On  Blearing. 

(Dec.  18,  1893.) 

A  re-examlnation   of  this  case   has  only 

served  to  confirm  us  in  the  correctness  of  the 

conclusions  at  which  we  at  first  arrived,  but 

at  the  earnest  solicitation  of  counsel  for  the 


defendant  we  will  reiterate  the  statement 
that  this  is  essentially  a  criminal  prosecution 
In  character  and  purport,  Involving  only  an 
exercise  of  the  police  power  of  the  city;  that 
It  does  not  In  any  manner  involve  the  title 
of  defendant's  property,  nor  does  it  propose 
to  settle  any  questions  of  boundary  or  serv- 
itude. Consequently  we  expressly  refrain 
from  expressing  any  opinion  on  either  of 
those  questions,  but  expressly  reserve  all  of 
his  rights  In  these  respects.  Behearing  re- 
fused. 


(tf  La.  Ann.  14S4> 
STATE  V.  JONES.     (No.  11,872.) 
(Supreme  Conrt  of  Louisiana.     Dec.  18,  tBSS.) 

IHDIOTMENT  rOR  MuRDBB— SCFFICIEKCT. 

An  indictment  for  mnrder  Is  fatally  bad  ' 
which  charges  that  two  persons,  'in  and  upon 
one  O.  D.,  nnlawfnlly,  willfully,  feloniously, 
and  of  his  malice  aforethought  did  make  au 
assault  on  him,  the  said  C.  D.,  unlawfully, 
feloniouBly,  and  of  his  malice  aforethought  did 
then  and  there  kill  and  murder." 
(SyUabuB  by  the  Court) 

Appeal  from  district  court,  parish  of  Iberia; 
Felix  Voorhies,  Judge. 

James  Henry  Jones  was  convicted  of  mmr- 
der,  and  appeals.    Reversed. 

Todd  &  Todd,  for  appcUant  M.  J.  Cun- 
ningham, Atty.  Gen.,  and  B.  F.  Broussard, 
Dist  Atty.,  for  the  State. 

PARLANCE,  J.  The  defendant,  James 
Henry  Jones,  has  been  tried  for  murder,  con- 
victed, and  sentenced  to  death.   He  appeals. 

He  has  excepted  as  follows:  To  the  re- 
fusal of  the  .district  Judge  to  give  certain 
charges  to  the  trial  Jury;  to  the  overruling 
of  a  motion  for  a  new  trial;  to  the  refusal 
of  the  district  Judge  to  grant  his  counsel 
a  delay  to  prepare  a  motion  in  arrest  of  Judg- 
ment; and  to  an  order  which  the  district 
Judge  caused  to  be  entered  nunc  pro  tunc  ou 
the  minutes  of  ills  court,  showing  that  on 
a  previous  day  the  indictment  had  been 
amended,  on  motion  of  the  district  attorney, 
by  inserting  therein  the  surname  of  the  de- 
fendant The  defendant  moved  unavailingly 
in  arrest  of  judgment  He  has  filed  an  as- 
signment of  errors  In  this  court 

The  Indictment  contains  two  counts.  The 
first  count  reads  as  follows:  "Tliat  <me 
James  Henry  Jones  and  Albert  Spencer,  both 
of  the  parish  of  Iberia  aforesaid,  on  the  2d 
day  of  the  month  of  March,  in  the  year  1802 
of  our  Lord,  with  force  and  arms,  at  the 
parish  of  Iberia  aforesaid,  in  and  upon  one 
Charles  Deblanc,  in  the  peace  of  the  state 
then  and  there  being,  unlawfully,  willfully, 
feloniously,  and  of  his  malice  aforethought 
did  make  an  assault  on  him,  the  said  Charles 
Deblanc,  unlawfully,  feloniously,  and  of  his 
malice  aforethought  did  then  and  there  kill 
and  murder."  The  second  count  charges 
three  other  persons  with  having,  before  and 
after  the  committing  •>{  flald  crimek  coimseI> 
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ed,  procured,  and  commanded  the  two  de- 
fendants named  In  the  first  count  to  commit 
said  crime. 

It  is  firmly  settled  that  malice  afOTethought 
mnst  be  8i>ecially  charged  In  an  Indictment 
for  murder.  See  Green's  Case,  42  La.  Ann. 
644,  7  South.  793.  In  that  case,  tliis  court 
sustained  a  motion  in  arrest  of  judgment, 
because  an  indictment  for  minrder  charged 
"malice  aforesaid,"  Instead  of  "malice  afore- 
thought" In  Williams'  Case,  87  La.  Ann. 
776,  this  court  held  that  an  indictment  for 
murder  was  fatally  defective  for  omitting  to 
charge  tliat  the  murder  was  committed  "wQl- 
folly,"  although  it  did  charge  that  the  de- 
fendant "feloniously,  and  of  his  malice  afore- 
thought," killed  and  murdered  the  deceased. 
"In  an  indictment  for  murder.  It  must  be  al- 
leged that  the  offense  was  committed  of  the 
defendant's  'malice  aforethought,'  —  words 
which  cannot  be  supplied  by  the  aid  of  any 
other."  Whart  Orim.  PL  S  25&  The  act 
of  1855  reduced  the  common-law  indictment 
for  murder  to  a  mere  skeleton.  It  provided 
the  simple  requirement  of  charging  "that  the 
defendant  did  feloniously,  willfully  and  of 
his  malice  afcn-ethought,  kill  and  murder  the 
deceased."  It  would  ^eem  that  even  an  ex- 
treme advocate  of  the  simplUlcation  of  crim- 
inal pleading  would  be  satisfied,  when  com- 
paring an  indictment  for  murder,  as  required 
by  the  common  law,  with  the  requirement  of 
the  act  of  1855.  It  is  difficult  to  see  how 
that  act  could  have  required  less.  This  court 
has  held  that,  in  a  prosecution  for  murder, 
nothing  less  than  the  form  of  charge  stated 
in  the  act  of  1855  is  sufficient.  It  is  ele- 
mentary that  an  Indictment  must  be  dear 
and  specific;  that  It  must  charge  all  the  es- 
sentials of  a  crime;  and  that,  as  to  essen- 
tials, nothing  can  be  taken  by  intendment 
This  doctrine  is  applied  with  greater  strict- 
ness in  capital  cases.  Does  the  indictment 
in  the  Instant  case  charge  distinctly  that  the 
defendant  Jones  did  "feloniously,  willfully, 
and  of  his  malice  aforethought  kill  and  mur- 
der" a  human  being?  The  indictment  char- 
ges that  the  defendant  Jones  and  another 
person,  in  and  upon  one  Charles  Deblanc, 
'nmlawfully,  willfully  and  of  his  malice  afore- 
thought did  make  an  assault  on  him,  the 
said  Charles  Deblanc,  unlawfully,  feloniously, 
and  of  his  malice  aforethought  did  then  and 
there  kill  and  murder."  According  to  the 
rules  of  grammar,  the  word  his,  in  both  of 
the  instances  In  which  it  is  used,  as  above 
shown,  would  refer  to  the  jjearest  antece- 
dent to  wit  the  deceased.  Even  if  we  ap- 
ply the  principle  "that  the  relative  must  be 
referred  to  that  antecedent  to  which  the 
tenor  of  the  instrument  and  the  principles  of 
law  require  that  It  should  relate,  whether  ex- 
actly according  to  the  rules  of  syntax  or  not" 
we  would  still  be  confronted  with  a  grave 
difficulty,  since  the  words  "of  his  malice 
aforethought"  would  then  relate,  not  to'one^ 
but  to  two  persons  apparently  charged.     "By 


J[awkins  it  Is  deemed  'that  an  indictment 
against  two  or  more,  laying  the  fact  charged 
against  them  in  the  singular,  is  insufficient' " 
1  Bish.  Grim.  Proc.  }  349.  Are  we  to  say 
which  of  the  two  persons  apparently  charged 
with  the  murder  acted  of  malice  afwe- 
thought?  Are  we  to  hold  that  it  was  Jones 
who  so  acted,  and  not  his  codefendant?  Be- 
sides, does  the  indictment  state,  with  the 
clearness  required  in  a  prosecution  tor  a 
capital  offense,  who  committed  the  minrder? 
The  pleader  Intended  to  charge  an  assault 
culminating  in  murder.  The  assault  is  set 
out  In  the  avo-ment  that  Jones  and  Spencer, 
"in  and  upon  one  Charles  Deblanc  *  *  • 
unlawfully,  feloniously,  and  of  his  malice 
aforethought  did  make  an  assault  on  him, 
the  said  Charles  Deblanc;"  and  the  murder 
was  intended  to  be  charged  by  what  follows 
immediately,  without  any  connecting  link 
with  the  preceding  language,  to  wit  "unlaw- 
fully, feloniously,  and  of  his  malice  afore- 
thought did  then  and  there  kill  and  murder." 
This  charge  of  murder  is  bad— First,  be- 
cause of  the  avermoit  of  malice  In  the  singu- 
lar; second,'  because  of  the  omission  of  the 
word  "willfully;"  and,  finally,  because  It 
seems  that  more  clearness  is  required  in 
charging  who  the  perpetrators  of  a  murder 
are,  and  in  setting  out  who  the  victim  was. 
However,  the  defect  in  charging  maUce  is 
clearly  sufficient  to  vitiate  the  Indictment  It 
is  fatally  bad,  and,  upon  it  capital  punish- 
ment cannot  be  lawfully  inflicted.  We  deem 
it  unnecessary  to  pass  upon  defendant's  other 
complaints.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  verdict  sentence,  and 
judgment  appealed  from  be,  and  the  same  are 
hereby,  reversed,  avoided,  and  set  aside;  that 
this  cause  be  remanded  to  the  lower  court; 
and  that  the  defendant  remain  in  custody,  to 
await  the  further  orders  or  proceedings  of  the 
lower  court 


(ff  La.  Ann.  U98) 
KUHNHOLZ  V.  CITY  OP  NEW  OBLBANS. 
(No.  11,276.) 

(Supreme  Court  of  LonUana.     Dec.  18*  1898.) 

APPSII/— DSOIBION — ^RaVSBSAI. 

Where  the  Judge  of  the  lower  court  fails 
to  pass  upon  the  issue  actually  before  him,  and 
passes  upon  one  not  raised  by  the  pleadings 
and  evidence,  the  judgment  will  be  annulled, 
and  the  case  will  be  remanded. 

(Syllabus  by  the  Court) 

Appeal  from  dly  court  of  New  Orleans; 
J.  Paris  Childress,  Judge. 

Action  by  Ferdinand  Kuhnholz  against  the 
city  of  New  Orieans  to  restrain  the  collection 
of  certain  taxes.  Thore  was  Judgment  for 
plaintiff,  and  a  new  trial  draiied.  Defendant 
appeals.    Bevnsed. 

•  Geo.  W.  Flynn,  Asst  City  Atty.,  and  D. 
A.  O'Snlllvan.  City  Atty.,  for  appellant. 
James  D.  Seguin,  for  appellee. 
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NIOHOLliS,  O.  J.  Plaintiff,  alleging  that 
he  was  engaged  in  the  city  of  New  Orleans  in 
the  business  of  the  manufacture  of  stationery, 
blank  books,  books,  IxxAbindlng,  and  the  like, 
and  employed  in  his  manufactory  a  force  of 
not  less  than  five  bands;  that  under  the  con- 
stitution he  was,  as  such  manufacturer,  ex- 
empt from  property  tax  upon  the  capital,  ma- 
chinery, and  all  other  property  employed  by 
him  in  his  business;  that,  despite  the  fact  of 
such  exemption,  the  city  of  New  Orleans, 
through  its  board  of  assessors,  had  assessed, 
and  was,  through  Its  treasurer  and  ex  offlclc 
tax  collector,  attempting  to  collect,  a  prop-  \ 
erty  tax  of  the  sum  of  $43.35,  interest  and 
costs  Included,  for  the  year  1892,  upon  the 
property  employed  by  him  In  his  said  busi- 
ness; and  that  the  dty  of  New  Orleans, 
through  a  deputy  tax  collector  unknown  to 
him,  had  actually  entered  upon  his  business 
premises,  and  attempted  to  seize  and  take 
charge  of  the  said  property,  and  had  given 
him  a  notice  that  It  would,  after  a  certain 
delay,  advertise  and  sell  the  property  to  pay 
said  tax,  (which  notice  he  annexed  and  made 
part  of  his  petition,)— obtained  an  Injunction 
directed  to  the  city  of  New  Orleans  and  its 
treasurer,  the  ex  officio  tax  collector,  restrain- 
ing and  prohibiting  them  from  collecting  said 
tax.  He  prayed  that  the  said  parties  be  cited 
to  appear  and  answer  his  demand;  that  after 
due  proceedings  there  be  Judgment  declaring 
the  said  assessment  ot  said  tax  and  said  tax 
to  be  unconstitutional,  null,  void,  and  of  no  ef- 
fect, and  that  the  injunction  taken  out  ho 
perpetuated.  The  city  answered  by  denying 
generally  all  the  allegations  of  the  petition, 
and  by  specially  denying  that  plaintiff  was 
exempt  from  the  payment  of  personal  taxes 
under  articles  206  and  207  of  the  constitution. 
It  averred  that  the  business  of  plaintiff  was 
not  such  as  contemplated  by  the  constitu- 
tional exemption,  but,  on  the  contrary,  was 
such  as  was  required  to  pay  both  potional 
and  license  tax.  On  trial.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  decreeing 
the  assessment  of  1892  on  machinery  em- 
ployed in  plaintiff's  business  to  be  null,  void, 
and  ot  no  effect,  and  ordering  tliat  the  same 
be  canceled  and  erased.  The  dty  moved 
tot  a  new  trial  on  the  grounds:  (1)  "That 
the  Judgment  was  contrary  to  the  law  and  the 
evidence."  (2)  "That  articles  206  and  207  of 
the  constitution  cannot  be  so  construed 
to  apply  to  the  business  of  a  bookbinder, 
which  is  simply  the  putting  of  merchantable 
material  together  in  such  a  shape  as  to  meet 
the  ordinary  wants  of  trade;  that  the  books 
prepared  for  sale  by  plaintiff  are  not  manu- 
factured from  the  raw  material,  nor  from 
any  article  manufactured  or  prepared  by  the 
plaintiff."  (3)  "That  under  no  construction 
of  the  law  can  the  exemption  from  a  license 
tax  be  applied  to  plaintiff's  case,  and  to  that 
»:tent  the  Judgment  was  unquestionably  er- 
roneous and  illegal."  A  new  trial  having 
been  refused  by  the  court,  the  city  of  New  Or- 
leans appealed. 


The  Judge  of  the  dty  court  committed  two 
errors  in  this  case.  The  assessment  against 
the  plaintiff's  property,  as  shown  by  the 
notice  annexed  to  plalntifl's  petition,  was  on- 
ly upon  merchandise  or  stock  in  trade.  The 
issue  raised  by  the  pleadings  and  evidence 
was  whether  this  merchandise  was  part  of 
."the  capital,  machinery,  and  other  property 
employed  In  the  manufacture  of  statlonoy." 
and,  as  such,  exempt  from  taxation,  under  ar- 
tide  207  of  the  constitution.  The  city  Judge 
failed  to  pass  upon  the  actual  issue,  and 
Tedded  one  which  was  not  before  him  at 
Jl.  No  assessment  seems  to  have  been  made 
of  the  plaintiffs'  machinery,  and  yet  the  only 
Judgment  rendered  was  one  decreeing  the  as- 
sessment upon  the  machinery  to  be  null, 
void,  and  of  no  effect,  and  directing  its  can- 
cellation. The  plaintiff  has  neither  appealed 
nor  made  a  motion  for  an  amendment  of  the 
Judgment.  There  being  no  assessment  of 
machinery  upon  which  the  Judgment  could 
be  made  to  operate,  it  must  be  reversed. 
For  the  reasons  h«eln  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed,  and  the  case  be  remanded  to 
the  lower  court  for  further  proceedings  ac- 
cording to  law. 


(46  La.  Ann.  IMO) 
KUHNHOLZ  V.  CITY  OF  NEW  ORLEANS 

et  si.     (No.  11,277.) 
(Supreme  Court  of  Louisiana.     Dec.  18,  18S3.) 
Afpbai/— Dkcisiom— Reversai. 
The  same  as  in  the  case  of  Kubnholc  v. 
City  of  New  Orleans,  14  South.  219,  (No.  11,- 
276,  just  dedded.) 
(Syllabus  by  the  Conrt) 

Appeal  from  dty  court  of  New  Orleans; 
J.  Paris  Childress,  Judge. 

Action  by  Ferdinand  Kuhnholz  against  the  ' 
dty  of  New  Orieans  and  Joseph  H.  Hardy, 
dly  treasurer,  to  restrain  the  collection  of 
certain    taxes.     There    was    Judgment    for 
jlaintiff,  and  defendants  appeaL    Reversed. 

Geo.  W.  Flynn,  Asst  City  Atty.,  and  E.  A. 
O'Sullivan,  City  Atty.,  for  appdlants.  James 
D.  Seguin,  for  appellee. 

NIOHOLLS,  0.  J.  This  case  presents  the 
same  issues  as  those  in  that  of  Kuhnholz  v. 
City  of  New  Orleans,  14  South.  219,  (No. 
11,276,  decided  this  day,)  differing  simply 
as  to  the  year  in  which  the  assessment  com- 
plained of  was  made,  and  the  amoimt  of  the 
tax.  It  seems  to  have  been  consolidated  and 
tried  with  that  case^  but  was  brought  up 
by  separate  appeal  in  a  different  transcript 
The  Judge  a  quo  committed  the  same  error 
in  this  as  he  did  In  the  other  case,  in  passing 
upon  an  Issue  not  before  him,  and  fa.iling  to 
pass  upon  the  actual  issue  presented  by  the 
pleadings  and  the  evidence.  Plaintiff  has 
neither  appealed  from  the  judgment  not 
asked  for  an  amendment.  For  the  reasons 
assigned  in  the  other  case,  (Na  11,276J  it  is 
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ordered,  adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  is  here- 
by, annulled,  avoided,  and  reversed,  and  it 
is  ordered  that  the  case  be  remanded  to  the 
lower  court  for  further  proceedings  according 
to  law. 


(4S  La.  Ann.  1«7) 

SMITH  v.-  LEWIS.     (No.  10,680.) 

(Supreme  Conrt  of  Louisiana.     March  23, 

1891.) 

On.LSDiAN  ANB  Ward  —  Final  Sbttlbmestt— Rbb 

Judicata — Exbcction  8ai.b — Riobts  or  Mobt- 

aAGEB— SUBBOOATION. 

1.  In  case  the  final  account  of  a  natural 
tutrix,  which  she  has  rendered  to  her  ward 
after  he  has  attained  his  majoritr,  is  homolo- 
gated by  a  judgment  which  awards  in  his  fa- 
vor a  final  and  specific  money  judgment  and 
against  the  former,  it  possesses  all  the  char- 
acteristics of  other  money  judgments,  and  con- 
stitutes the  absolute  meajaure  of  liability.  If 
it  fails  to  allow  interest,  the  only  remedy  is 
by  new  trial  or  appeal.  It  constitutes  res  ju- 
dicata. 

2.  In  case  two  wards,  after  attaining  their 
majority,  obtain  final  judgments,  thus  homolo- 
gating their  natural  tutrix's  final  accounts,  and 
the  rendition  of  money  judgments  against  her 
for  the  respective  balances  found  due  them, 
the  registry  of  such  judgments  operates  as 
mortgagee  on  the  property  of  the  tutrix,  and 
must  be  seasonably  reinscribed  to  prevent  per- 
emption. Such  judgments  take  rank  accord- 
ing to  the  respective  dates  of  their  registry. 

3.  When  the  property  of  the  tutrix  is  dis- 
posed of  at  public  judicial  sale,  and  adjudicated 
to  the  heir  of  full  age  holding  the  ranking 
mortgage,  the  proceeds  of  sale  must  be  attrib- 
uted thereto;  and  any  other  imputation  there- 
of, with  the  consent  of  the  adjudicatee,  will  not 
be  binding  on  a  third  possessor  of  another  por- 
tion of  ue  property  mortgaged,  who  is  pro- 
ceeded against  in  an  hypothecary  action. 

4.  In  case  such  a  judgment  creditor  in- 
tervenes in  an  act  of  sale,  and  gratuitously 
r«iounces  Ids  rights  of  mortgage  thereon,  it 
furnishes  no  just  ground  of  complaint  on  the 
part  of  a  prior  purchaser,  who  has  acquired 
another  portion  of  the  property  mortgaged, 
without  such  renunciation. 

5.  The  mortgagee's  renunciation  occasions 
the  antecedent  purchaser  no  injury.  There  is 
no  privity  between  a  mortgage  creditor  and  a 
third  possessor;  and  the  former  is  under  no 
obliganon  to  preserve  his  privileges  and  mort- 
gages against  others  in  order  that  the  latter 
may  have  subrogation  thereto  in  their  entirety. 
The  third  possessor  may  be,  on  discharging 
the  mortgage  debt,  or  on  relinquishing  the 
mortgaged  property,  or  on  suffering  it  to  go  to 
sale  under  execution,  entitled  to  subrogation  to 
the  then  existing  rights  of  the  mortgage  credit- 
or against  the  mortgage  debtor;  but  they  can 
only  be  exercised  in  an  action  in  warranty 
against  the  latter,  not  against  the  mortgage 
creditor,  with  whom  he  has  neither  contractual 
nor  quasi  contractual  relations. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  St. 
Mary;    Taylor  Seattle,  Judge. 

Action  tfs  Ernest  J.  Smith  against  lilzzie 
Lewis.  From  the  Jadgment  rendered,  plain- 
tiff appeals.     Reversed. 

Don  Caffery  &  Son,  for  appellant  Foster 
&  Mentz,  for  appdiee. 

WATKINS,  J.  This  is  an  hypothecary  ac- 
tion in  the  (nrdlnary  form  for  the  recognition 


and  enforcement  of  a  legal  mortgage,  restat- 
ing from  the  registry  of  an  abstract  of  the 
Inventory  of  the  saccession  of  Simeon  Smith, 
father  of  the  plaintiff,  on  the  12th  of  Decem- 
ber, 1855,  against  his  mother.  Alpha  M. 
Smith,  who  was  dnly  qualified  and  confirmed 
natural  tutrix,  on  certain  property  of  the  de- 
fendant, as  a  third  possessor.  His  averment 
Is  that  upon  a  final  statement  of  the  ac- 
coimts  of  the  tutrix  a  judgment  of  homolo- 
gation was  roidered,  showing  a  balance  In 
petitioner's  favor  $10,750.85,  which  bears  5 
per  cent  per  annum  interest  from  the  rendi- 
tion of  said  judgment;  It  having,  in  terms, 
recognized  said  mortgage  from  the  date 
above  specified.  After  admitting  as  a  crMIt 
on  said  judgment  "the  amount  realized  from 
the  succession  of  Mrs.  Alpha  M.  Smith,  de- 
ceased, (his  mother,)  and  the  amount  re- 
ceived from  Homer  H.  Smith,  as  third  pos- 
sessor of  property  covered  by  his  mortgage," 
he  claims  there  is  a  balance  due  him  of 
98,060,  with  5  per  cent,  per  annum  Interest 
from  the  1st  of  December,  1881,  and  that  it 
Is  secured  by  the  legal  mortgage  operating 
on  the  defendant's  property.  The  defendant 
urged  a  plea  of  discussion,  and,  in  the  alter- 
native, certain  exceptions,  and  a  plea  of 
prescription  in  limine;  and,  same  having 
been  disposed  of,  she  answered  in  extenso, 
and  on  the  trial  judgment  was  rendered  In 
favor  of  the  plaintiff,  recognizing  his  legal 
mortgage,  enforcing  same  against  defend- 
ant's property  as  to  an  undivided  one-half  In- 
terest, and  reducing  plaintiff's  claim  to  $535.- 
65,  with  5  per  cent  per  annum  Interest 
from  the  18th  of  October,  1884.  From  that 
Jadgment  both  parties  have  appealed. 

In  this  court  the  death  of  the  plaintiff  has 
been  suggested,  and  the  appeal  revived  in 
the  name  of  the  dative  testamentary  execu- 
trix of  the  deceased.  The  controversies  in 
this  litigation  are  quite  analogous,  in  many 
respects,  to  those  agitated  and  decided  In 
Smith  V.  Johnson,  35  La.  Ann.  943,  it  being 
a  precisely  similar  action,  with  same  plain- 
tiff, and  the  object  of  which  was  the  en- 
forcement of  the  same  mortgage  against  the 
defendant  Johnson,  as  a  third  possessor  of 
a  portion  of  the  property  affected  thereby; 
but  on  examination  of  the  opinion  in  that 
case  we  find  but  one  question  decided  that 
is  involved  in  this  case,  and  that  is  the  per- 
emption of  the  mortgage  for  want  of  timely 
reinscrlptlon.  For  accuracy  of  statement, 
we  will  quote  from  that  opinion,  same  hav- 
ing been  filed  In  evidence:  "The  plaintiff,  B. 
J.  Smith,  was  bom  In  1848.  His  father, 
Simeon  Smith,  died  In  1853,  and  in  the  same 
year  his  mother,  Mrs.  Alpha  M.  Smith,  was 
confirmed  natural  tutrix.  As  required  by  the 
constitution  of  1868,  and  legislation  thereun- 
der, the  minor's  mortgage  was  recorded  by 
Inscription  of  the  abstract  of  the  Inventory 
of  the  estate  of  Simeon  Smith,  on  November 
9,  1869.  At  this  date  plaintiff  was  of  age. 
•  •  •  In  1872,  Mrs.  Smith  filed  her  ac- 
count of  tutorship  to  plaintiff,  and  on  De- 
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ccmber  2,  1872,  judgment  was  rendered  ho- 
mologating her  account,  giving  Judgment  In 
favor  of  the  minor  against  [her  as]  tutrix  for 
the  sum  of  $10,734.83,  and  decreeing  that  the 
tacit  or  legal  mortgage  of  said  ward  oa  the 
property  of  his  said  tutrix  be,  and  the  same 
is  hereby,  recognized  to  have  effect  from  the 
date  of  her  confirmation  as  such  tutrix.  The 
Judgment  was  recorded  on  August  1,  1873, 
and  reinscrlbed  on  August  1,  1881,  and  the 
Judgment  was  itself  revived  In  Febmary, 
188L  The  original  inscription  of  the  minor's 
mortgage  resulting  from  the  recordation  of 
the  abstract  of  Inventory  In  1889  was  never 
reinscrlbed."  That  statement  of  fact  is 
strictly  applicable  to  the  present  case,  with 
the  exception  of  one,  which  is  the  reinscrip- 
tion  of  the  abstract  of  Inventory,  it  appearing 
from  an  agreed  statement  of  facts  that  Is 
appended  to  the  transcript  that  such  rein- 
scrlptlon  was  made  in  the  Book  of  Conven- 
tional Mortgages  in  1881,— a. fact  not  appear- 
ing in  the  Johnson  Oase;  and  with  the  fur- 
ther exception  that  the  Judgment  of  homolo- 
gation now  appears  to  have  been  duly  record- 
ed in  Book  of  Mortgages  on  the  17th  of  De- 
cember, 1872,  instead  of  on  August  1,  1873, 
as  therein  stated.  In  the  brief  of  the  defend- 
ant's counsel  "the  substantial  defenses"  are 
enumerated,  and  all  others  may  be  consid- 
ered to  have  been  waived.  They  may  be 
fairly  summarized  as  follows,  viz.:  (1)  That 
the  Judgment  homologating  the  final  account 
of  plaintiff's  tutrix  awards  no  interest,  and 
it  forms  res  Judicata.  (2)  Tliat  the  claim  of 
the  plaintiff  does  not  bear  interest,  because 
of  the  usufruct  of  his  mother  on  the  proper- 
ty of  the  estate  of  his  deceased  father  to  the 
extent  of  the  community  Interest  of  the  de- 
ceased. (3)  That  at  the  death  of  plaintiff's 
mother  (which  liappened  in  September,  1870) 
his  mortgage  ranked  all  others,  and  that  at 
the  sale  of  the  property  of  her  succession  the 
whole  of  the  realty  inventoried  was  adjudi- 
cated to  him  at  the  price  of  $530a  (4)  That, 
sulMeqnent  to  this  adjudication,  when  plain- 
tiff threatened  hla  brother.  Homer  H.  Smith, 
with  an  hypothecary  action  against  the  por- 
tion of  the  mortgaged  propraty  he  imssessed, 
he  received  in  compromise  ot  said  litigation 
the  sum  of  ^,000,  and  this  sum  should  be 
credited  up<Ki  his  Judgment  (S)  That,  subse- 
quent to  the  sale  of  the  property  which  is 
herein  sought  to  be  rendered  liable  to  plain- 
tiff's mortgage,  his  mother  sold  (on  the  12th 
of  September,  1872)  to  one  H.  H.  Broad  a 
portion  of  the  mortgaged  property  for  the 
sum  of  $3,700,  and  in  that  act  of  sale  the 
plaintiff  Intervened,  and  waived  and  re- 
nounced his  rights  of  mortgage.  Therefore, 
this  sum  should  be  credited  on  his  Judgment 
(6)  That  in  the  suit  of  plaintiff  against  John- 
eon  he  realized  the  sum  of  $4,500  in  October, 
1884,  and  that  sum  should  be  credited  on  hla 
Judgment.  (7)  That  the  mortgage  in  favor  of 
Beverly  0.  Smith  against  plaintiff's  mother  aa 
tutrix  is  perempted  for  want  of  Inscription 
witliln  the  time  prescribed  by  law.    The  de- 


fendant called  In  warranty  her  immediate 
vendor,  Patrick  Byrne,  and  his  vendor,  O.  G. 
Walker,  and  demanded  an  alternative  Judg- 
ment against  the  former  for  $400  and  against 
the  latter  for  $600. 

1.  The  first  question  to  be  determined  and 
disposed  of  is  defendant's  plea  of  res  judi- 
cata, and  wliich  Is  raised  on  the  Judgment 
homologating  the  final  account  of  the  tutrix. 
That  judgment  is  couched  in  the  following 
terms,  via.:  "It  is  •  •  •  ordered,  ad- 
judged, and  decreed  that  the  said  account 
be  homologated  and  approved  In  all  Its  parts, 
and  that  said  Ernest  J.  Smith  do  have  judg- 
ment against  and  recover  from  Mrs.  Alpha 
M.  Smith,  his  tutrix,  the  sum  of  ten  thousand 
seven  hundred  and  thirty-four  and  85-100 
dollars,  and  that  the  costs  of  these  proceed- 
ings be  borne  by  said  ward."  This  Is  fol- 
lowed by  the  paragraph  that  is  quoted  from 
the  Johnson  Case,,  and  the  date  and  sig- 
nature of  the  judge  follow  it  There  Is 
nothing  said  about  interest  In  the  brief  state- 
ment of  accoimts  which  the  tutrix  furnish- 
ed to  the  plaintiff  subsequent  to  his  major- 
Ity.  No  mention  is  made  of  interest  In  the 
petition  of  the  tutrix,  which  accompanied 
her  account  when  it  was  filed  and  homolo- 
gated. The  contention  of  defendant's  coun- 
sel is  that  "the  judgment  homologating  the 
final  account  of  a  tutor  is  a  final  judgment; 
it  fixes  the  rights  of  the  parties;  it  Is  fw  a 
specific  sum;  a  fi.  fa.  can  issue  thereon;  an 
appeal  can  be  taken  from  it;  and  a  Judicial 
mortgage  results  from  Its  proper  registry." 
Therefore  he  vagea  that  it  is  controlled  by 
the  same  rule  of  interpretation  as  ordinary 
money  Judgments  are.  In  Successlcm  of 
Anderson,  33  La.  Ann.  581,  it  la  stated  that 
"the  only  serious  question  involved  in  this 
ciise  is  one  of  law,  viz.  whether  interest  can 
be  collected  on  a  judgment  for  money,  which 
by  its  t^ms  Is  silent  as  to  interest;"  and  on 
a  full  and  careful  consideration  of  all  au- 
thorities from  Saul  v.  His  Creditors,  7  Mart. 
(N.  S.)  437,  to  Succession  of  Regan,  12  La. 
Ann.  116,  we  held  that  "It  was  a  misfortune, 
which  might  have  been  repaired  before  that 
Judgment  became  final,  but  wtilch  Is  now 
past  remedy."  That  case  was  quite  recent- 
ly quoted  with  approval,  and  we  said:  "The 
conclusions  of  the  court  rested  on,  and  wer« 
completely  justified  by,  several  previous  ad- 
judications enforcing  similar  views."  Schul- 
hoefer  v.  City  of  New  Orleans,  40  La.  Ann. 
512,  4  South.  494.  If  the  question  at  issue 
here  Is  controlled  by  the  Jurisprudence  ap- 
plicable to  money  judgments,  the  claim  of 
defendant  must  be  maintained.  In  Cochran 
V.  Violet  37  La.  Ann.  221,  we  examined  and 
dealt  w'th  the  effect  of  certain  judgments 
homologating  annual  accounts  of  tutorship, 
and  held  that,  under  the  terms  of  Rev.  Civil 
Code,  art  356,  such  Judgments  are  only  "ihI- 
ma  facie  evidence  of  the  correctness  of  the 
account  homologated,"  and  said:  "They  are 
judgments  which  cannot  serve  as  a  basis  tor 
exeeatorj  process,  or  for  a  seizure  and  Bal& 
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•  •  •  They  are  entitled  to  the  Bame 
weight,  nothing  more,  nothing  less,  as  a 
Toluntary  acknowledgment  of  Indebtedness 
made  by  the  tutrix  at  the  time,  as  the  Judg- 
ment would  be  that  is  obtained  by  a  cred- 
itor In  a  succession  In  process  of  liquidation, 
when  the  administrator  has  declined  to  rec- 
ognize the  claim.  *  •  •  The  prescription 
which  extinguishes  money  Judgments  does 
not  apply  to  such  Judgments  which  haye  a 
conditional  existence  only."  Not  only  so, 
bnt  we  held  that  Judgments  homologating 
such  accounts  did  not  affect  or  Interrupt 
the  prescription  of  four  yean  which  runs 
against  a  minor  in  favor  of  the  tntor  in  re- 
spect to  the  right  of  action  of  the  former 
against  the  latter  "respecting  the  acts  of  the 
tutorship."  We  said:  "The  prescription 
runs  whether  the  tutor  has  or  not,  during  the 
minority,  rendered  an  account  His  entire 
omission  does  not  prevent  prescription  from 
running.  ♦  •  •  Under  the  plain  letter  of 
the  law  (Cktde  Pr.  art.  998)  the  plaintiff  ought 
to  have  sued  his  tutrix  for  a  settlement  with- 
in the  four  years  from  his  attaining  bis 
majority.  Rev.  Civil  Code,  art  362,  (356.)" 
We  have  quoted  from  that  opinion  as  a  lead- 
ing case,  for  the  purpose  of  showing  fully 
and  clearly  the  distinction  which  is  taken 
in  the  Code,  as  well  as  in  Jurisprudence,  be- 
tween Judgments  which  homologate  annual 
accounts  of  tutorship  and  those  homologat- 
ing final  accounts,  "respecting  the  acts  of 
the  tutwshlp."  And  from  that  distinction 
necessarily  arises  the  conclusion  that  the  lat- 
ter class  of  Judgments  are  final  and  conclu- 
sive as  to  the  tutor  and  the  emancipated 
minor;  and,  in  case  the  tutor  files  no  final 
account,  and  the  emancipated  minor  allows 
the  utile  tempns  to  pass  without  resorting 
to  an  action  to  compel  one,  his  rights  and 
claims  are  effectually  barred.  This  being 
the  proper  construction  of  the  articles  of  the 
Code  relating  to  the  different  accounts  of 
tutorship,  the  conclusion  appears  to  be  ir- 
resistible, that  the  emancipated  minor  can 
assert  no  claim  against  his  tutor  other  than 
such  as  are  recognised  In  his  final  account, 
and  established  in  the  Judgment  homologat- 
ing it  Such  a  Judgment  has  the  same  effect 
and  binding  force  of  any  other  final  Judg- 
ment While  It  Is  perfectly  true  "that  the 
sum  which  appears  to  be  due  by  the  tntor, 
as  the  balance  of  his  accounts  bears  inter- 
est, without  Judicial  demand,  from  the  day 
on  which  the  accoimts  were  closed,  (Rev. 
Civil  Code,  art  360,)  yet  the  right  to  Judicially 
claim  Interest  is  unaffected  thereby.  The 
use  of  the  plural  noun  "accounts"  indicates 
tliat  an  extrajudicial  settlement  was  meant, 
and  that  the  date  on  which  those  accounts 
are  stated  and  closed  is  the  one  from  which 
interest  commences  to  run.  But  we  do  not 
mean  to  extend  this  doctrine  to  Judgments 
simply  homologating  accounts,— even  final 
accounts  of  tutorship;  but  where,  as  in  this 
case,  the  Judgment  proceeds  beyond  a  sim- 
ple Iiomologatlon,  and  awards  a  final  and 


specific  money  judgment  In  tivrot  of  an 
emancipated  minor,  or  one  who  has  attain- 
ed his  majority,  against  his  tutrix,  it  pos- 
sesses aU  the  characteristics  of  other  money 
Judgments,  and  constitutes  the  absolute 
measure  of  liability.  If  it  incorrectly  disal- 
lowed interest,  or  failed  to  allow  Interest, 
the  only  remedy  was  by  new  trial  or  ap- 
peal. The  defendants'  plea  of  res  Judicata 
was  good,  and  should  have  been  sustained. 

2.  Our  conclusion  in  reference  to  the  de- 
fondant's  plea  of  res  Judicata  dispenses  us 
from  the  consideration  of  the  usufruct  of 
plalntllTs  mother,  as  exonerating  her  estate 
from  the  payment  of  Interest  to  him  as  a  ben- 
eficiary heir  of  his  father,  Simeon  Smith, 
deceased. 

3.  The  third,  fourth,  and  sixth  grounds  of 
the  defense,  being  germane  to  each  other, 
may  be  taken  together  and  considered,  as 
they  appertain  to  payments  made  on  the 
plalntifrs  Judgment 

(a)  In  reference  to  the  Johnson  suit,  It  is 
satisfactorily  shown  that  the  plaintiff  really 
collected  $3,500,  and  that  sum  must  be  ap- 
plied as  a  credit  on  his  Judgment  The  Judg- 
ment was  for  the  sum  of  $4,500,  but  during 
the  pendency  of  a  devolutive  appeal  there- 
from the  suit  was  compromised  by  the  jtlain- 
tiff  accepting  $1,000  less. 

(b)  At  the  probate  sale  of  the  property  of 
the  succession  of  Mrs.  Alpha  M.  Smith  the 
realty  was  adjudicated  to  the  plaintiff,  as 
purchaser,  at  the  stated  price  of  $5,800;  one- 
third  in  cash,  and  the  remainder  on  one  and 
two  years'  time.  Subsequentiy  the  plaintiff 
threatened  to  proceed  against  his  brother  Ho- 
mer H.  Smith,  who  was  at  the  time  admin- 
istrator of  their  mother's  succession,  in  the 
enforcement  of  his  legal  mortgage  on  prop- 
erty in  bis  possession,  when  a  transaction 
and  compromise  took  place  between  them, 
whereby  the  latter  assigned  to  the  form» 
the  Judgment  against  the  tutrix  In  f&roe  of 
his  brother  Beverly  a  Smith  for  exnctiy  the 
same  amount  as  that  of  the  plaintiff  against 
her,  and  of  which  he  (Homer  H.  Smith)  was 
holder  as  collateral  security  for  an  indebted- 
ness of  Beverly  C.  Smith  to  him.  In  the 
some  transaction  Homer  H.  Smith  agreed  U> 
pay  and  the  plaintiff  to  receive  the  sum  of 
$5,000  In  full  acquittance  of  his  demands,  and 
therefor  to  release  his  mortgage  on  the  prop- 
erty of  the  former.  This  consideration  was 
paid  to  the  plaintiff  by  surrendering  to  him 
the  two  notes  which  he  had  theretofore  exe- 
cuted in  favor  of  Homer  H.  Smith,  admin- 
istrator of  Mrs.  Alpha  M.  Smith's  succes- 
sion. The  written  agreement  between  the 
parties  states  that  the  Judgment  of  Beverly 
O.  Smith  was  transferred  "subject  to  certain 
credits  thereon,"  and  that  the  price  of  $5,000, 
therein  stipulated  as  the  consideration  that 
Homer  H.  Smith  was  to  pay  for  the  release 
of  plaintiff's  mortgage  on  his  property,  was 
"credited  as  payments  on  the  above-described 
Judgments  pro  rata,  in  the  proportion  that 
the  respective   amounts   of  said  Judgments 
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bear  to  the  said  sum  paid."  Now,  It  appears 
from  the  record  that,  on  the  date  on  which 
Judgment  was  rendered  in  favor  of  Beverly 
O.  Smith,  he  was  paid  by  his  mother  the 
Slim  of  $5,996,  thus  leaving  a  balance  of  $4,- 
738.55  due  him  on  his  Judgment  for  $10,- 
734.55.  But,  Willie  this  agreement  was  pred- 
icated on  the  basis  of  $5,000  as  the  whole 
price  Homer  H.  Smith  was  to  pay  for  the 
release  of  the  plaintiff's  moitgage,  yet  It  is 
the  price  of  adjudication  to  the  plaintiff  of 
his  mother's  succession  property  which  is  the 
measure  of  his  obligation.  It  is  manifest  that 
both  the  $5,000  which  is  stipulated  in  the 
agreement,  and  the  $5,S0O,  amount  of  ad- 
judication, cannot  be  allowed  as  credits  on 
the  plaintiff's  Judgment  The  former  was 
paid  and  compensated  in  the  settlement  of 
the  latter.  Now,  it  appears  from  the  tran- 
script tliat  the  Beverly  C.  Smith  Judgment 
was  recorded  on  the  15th  of  July,  1873,  and 
same  was  never  8ul>sequently  reinscribed.  It 
Is  against  this  legal  mortgage  that  the  de- 
fendant's plea  of  peremption  is  urged.  Bev- 
erly Smith  was  of  fuU  age  in  1869,  when 
he  obtained  Judgment  against  his  tutrix,  and 
therefore  it  was  necessary  that  his  mortgage 
should  have  been  properly  reinscribed  within 
10  years  from  July  15,  1873.  Lemelle  v. 
Thompson,  34  La.  Ann.  1041;  Smith  v. 
Johnson,  35  La.  Ann.  943.  It  was  in  full 
force  in  1880,  when  the  transaction  between 
the  plaintiff  and  H.  H.  Smith  occurred, 
though  it  has  since  become  perempted.  But 
the  Judgment  of  plaintiff  was  recorded  prior 
to  that  of  Beverly  Smith,  and  was,  therefore, 
supo-ior  In  rank,  and  entitled  to  preference 
and  priority  in  receiving  payment  from  the 
proceeds  of  the  common  debtor's  property; 
and  to  it  the  $5,800  should  have  been  applied. 
Homer  H.  Smith  and  the  plaintiff  could  not 
by  their  agreement  otherwise  impute  those 
proceeds  to  the  prejudice  of  the  defendant 
as  third  possessor. 

4.  Defendant  contends  that,  inasmuch  as 
ttie  plaintiff  Intervened  In  an  aot  of  sale 
made  by  the  tutrix  on  the  12th  of  September, 
1872,  of  a  part  of  the  mortgag3d  property, 
and  waived  and  gratuitously  renounced  his 
rights  of  mortgage  therein,  the  price  of  $3,700 
must  be  credited  on  his  Judgment  But 
plaintifTs  counsel  replies  that  "it  is  quite  cer- 
tain that  there  is  no  credit  in  favor  of  the 
original  debtor.  Oan  there  be  any  credit  in 
favcH-  of  a  third  possessor?  Can  there  be  one 
claim  against  the  original  debtor,  and  anoth- 
er against  the  third  possassor?"  The  iden- 
tical question  raised  here  was  decided  ad- 
versely to  the  defendant's  contention  in  Pow- 
ell V.  Hayes,  31  La.  Ann.  789,  though  in 
that  case  a  special  mortgage  was  undsr  con- 
sideration, as  against  the  enforcement  of 
which  discussion  is  not  allowed.  In  that 
case  the  court  said:  "Now,  the  third  possess- 
or of  mortgaged  property  Is  not  privy  to  the 
contract  between  tha  creditor  and  the  orig- 
inal mortgagor.  He  is  not  bound  for  the 
debt   The  creditor  has  never  consented  to 


take  him  as  surety.  Without  the  consent  of 
the  creditor,  no  one  can  become  surety  of  the 
debtw  In  a  conventional  obligation.  •  *  * 
There  being  no  privity  between  the  mortgage 
creditor  and  the  ttilrd  possessor,  he  is  \mdee 
no  obligation  to  presarve  his  privileges  and 
mortgage  against  others  in  order  that  the 
third  possessor  may  have  subrogation  thereto 
in  their  entirety.  It  may  be  that  the  third 
possessor,  having  an  Interest  in  discharging 
the  debt,  will,  upon  paymant  thereof,  be  en- 
titled to  subrogation  to  the  then  existing 
rights  of  the  mortgage  creditor."  Article  715 
of  the  Code  of  Practice  provides  that  the 
creditor  with  a  general  mortgage  must  pro- 
caed  against  the  holder  of  property  subject 
thereto  who  has  most  recently  acquired,  and. 
In  the  inverse  order  of  alienation,  to  the  one 
who  acquired  most  anciently.  Of  course,  the 
rights  of  all  purchasers  of  parts  of  the  mmrt- 
gaged  proparty  are  fixed  by  their  respective 
acts  of  conveyance.  The  cme  who  first  ac- 
quires a  portion  could  not  anticipate  that  an- 
other would  purchase  a  part  of  the  mort- 
gaged property.  Certainly  there  is  not  and  • 
could  not  be,  any  privity  between  purchasars 
at  different  dates.  The  one  making  the  first 
purchase  of  a  part  leaves  it  in  the  powar  of 
another  to  acquire  the  remainder,  and  the 
one  who  makes  the  last  purchase  buys  with 
full  knowledge.  Each  of  their  dealings  are 
separate  and  distinct  one  from  the  othor. 
What  reason  Is  thare  why  the  legal  mortga- 
gee cannot  Intervene  in  the  subsequent  act, 
and  renounce  his  right  of  mortgage,  with- 
out consideration,  and  not  subject  himself  to 
the  penalty  of  having  to  credit  his  mortgage 
dabt  with  the  amount  of  the  sale  at  the  in- 
stance of  the  antecedent  purchaser?  What 
duty  or  obligation  does  the  mortgagee  owe  to 
the  antecedent  purchaser,  who  buys  without 
his  consent  or  knowledge?  There  is  none 
that  we  can  conceive  of.  The  reasoning  of 
tha  court  In  Powell  v.  Hayes  seems  to  be 
strictly  applicable  to  a  legal  mortgage.  The 
only  difference  which  can  exist  between  the 
legal  and  conventional  m(»:tgage  in  this  ra- 
spect  relates  to  the  plea  of  discussion,  and  of 
which  the  antecedent  purchaser  is  deprived 
by  the  mortgagee's  renunciation.  But  in  this 
connactlon  it  must  be  observed  that  under 
the  terms  of  the  Civil  Code  the  plea  of  dis- 
cussion of  the  third  possessor  is  limited  to 
"property  mortgaged  for  the  same  debt,  with- 
in the  possession  of  the  principal  debtor." 
Article  3403.  It  is  tha  provisions  of  the  Code 
of  Practice  alone  which  extend  the  right  of 
discussion  to  Jimior  possessors  of  mortgaged 
property.  From  the  fact  that  the  Code  of 
Practice  requires  the  hypothecary  defaid- 
ant  to  advanca  the  cost  of  discussion  it  Is 
clear  that  only  a  grace  is  extended  to  blm 
as  a  senior  possessor,  and  not  an  obllgatlMi 
imposed  on  the  mortgage  creditor.  But  the 
mortgagee's  renunciation  caused  the  defend- 
ant no  Injury,  bacanse  the  3410th  article  of 
the  Revised  Civil  Code  declares  that  "the 
third  possessor,  who  has  either  dischai^Ked 
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tbe  mortgaged  debt,  or  reUnqnlshed  the  prop- 
erty mortgaged,  or  suflared  it  to  be  sold  un- 
der execution,  has,  according  to  law,  an  ac- 
tion of  wiirra'niy  against  the  principal  debtor. " 
(Italics  ours.)  So,  if  the  purchaser — any  pur- 
chaser — be  ousted  by  reason  of  the  mort- 
gages resting  on  the  property  at  the  time  of 
sale,  his  recourse  is  against  his  vendor  and 
warrantor  for  reimbursement,  and  not 
against  the  mortgagee,  with  whom  he  neither 
had,  nor  has,  any  contractual,  or  even  quasi 
contractoal,  relations.  And  what  gives  force 
and  significance  to  the  quoted  article  in  this 
connection  is  the  fact  that  it  is  found  In  the 
chapter  of  the  tltla  appertaining  to  mort- 
gages, which  treats  "of  the  eftect  of  mort- 
gages against  third  possessors,  and  of  the 
hypothecary  actiMi."  We  are  of  opinion  that 
this  part  of  the  defendant's  demand  Is  not 
well  ground  3d,  and  must  be  rejected. 

5.  Deducting  from  the  capital  of  plalntllTs 
judgment  the  sums  allowed  as  credited  there- 
on, and  we  have  this  statement,  viz.: 

To  amount  of  plaintiff's  judgment. .  |10,731  55 
Or. 

By  amount  collected  on 
Jotrason  jadgrment  un- 
do- compromise ^500  00 

By  amount  proceeds  of 
Hale  of  real  estate  of 
Mrs.  Smith's  succes- 
sion to  the  plaintiff. .    5,800  00       9,300  00 

Balance  doe  on  judgment $1,434  45 

F<»'  this  sum  the  plaintiff  is  entitled  to 
judgment,  and  to  this  amount  tha  judgment 
must  be  amended  and  increased.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  lower  court  be  so  amended 
and  increased  as  to  award  to  the  plaintiff 
and  api)ellant  the  sum  of  $1,484.55,  and  that 
all  costs  be  deducted  from  the  proceeds  of 
the  sale  of  the  hypothecated  property.  It 
Is  further  ordered  and  decreed  that  the  Judg- 
ment appealed  from  be  in  all  other  respects 
affirmed. 

On  Behearlng. 

(Dec  4,  1883.) 
NIOHOUiS,  a  J.  Both  parties  appUed  for 
a  rehearing  in  this  case.  Flaintlfr  contends 
there  is  errw  in  the  Judgment  herein  ren- 
dered. First.  la  not  allowing  interest  on 
closed  account  of  plaindfCs  tutorship  from 
the  time  the  accotmt  was  dosed.  Second. 
In  placing  the  judgment  of  B.  C.  Smith  be- 
hind the  judgment  of  Ernest  J.  Smith;  In 
not  ifforating  the  credits  on  said  judgments 
arising  from  the  sale  of  the  succession  prop- 
erty of  Mrs.  Alpha  M.  Smith,  and  In  im- 
puting the  whole  amount  of  Ernest  J.  Smith's 
bid  of  $5,800  on  the  real  estate  of  said  suc- 
cession as  a  credit  on  his  judgment  exclu- 
sively, when  In  point  of  fact  B.  O.  Smith's 
judgment  was  alive,  and  entitled  to  share 
In  the  proceeds  of  said  sale.  Third.  In  not 
allowing  Homer  Smith  and  E.  J.  Smith  to 
prorate  the  amounts  paid  by  Homer  Smith 
for  his  peace  In  the  compromise  between 
T.I480.no.5 — 15 


him  and  Ernest  Smith  as  they  did;  that  is, 
to  each  judgment  pro  rata,  giving  to  E.  J. 
Smith's  judgment  its  share  of  the  credit,  and 
to  B.  O.  Smith's  judgment  its  share  likewise. 
D^endant  urges:  First  "That  the  judgment 
of  plaintiff  should  be  credited  with  the  sum 
of  $4,500,  instead  of  the  credit  of  $3,500  al- 
lowed by  this  court,  the  said  $4,500  being 
the  sum  actually  received  by  plaintiff  in 
the  execution  of  his  judgment  against  W.  W. 
Johnson,— on  the  ground  that  the  defendant, 
having  the  right  to  force  the  discussion  of 
the  property  of  Johnson,  and  having  exercised 
that  right,  has  also  the  i:ight  to  force  plain- 
tiff to  apply  the  proceeds  of  the  jwoperty  to 
the  payment  of  his  judgment;  the  right  of 
discussion  necessarily  carrying  the  right  to 
force  the  application  of  the  proceeds  of  the 
property  discussed."  Second.  Tliat  the  court 
erred  in  not  crediting  the  judgment  of  plain- 
tiff with  the  sum  of  $5,000,  this  being  the 
amount  received  by  plaintiff  In  a  notarial  act 
from  H.  H.  Smith  on  account  of  his  judg- 
ment, and  which  plaintiff,  in  a  notarial  act 
before  George  B.  Sheppard,  declares  to  have 
been  received  on  said  judgment,  and  specially 
credits  the  judgment  in  said  act  with  said 
sum."  Third.  The  judgment  of  plaintiff 
should  be  credited  with  the  sum  of  $3,750, 
the  amount  of  plaintiff's  renunciation  In  the 
sale  from  his  tutrix  to  H.  H.  Broad. 

We  have  carefully  examined  the  record. 
The  plaintiff,  Ernest  J.  Smith,  and  Beverly 
C.  Smith,  his  broths,  were,  at  the  death  of 
their  father,  minws.  Their  mother  was  ap- 
pointed and  qualified  as  their  tutrix.  The 
abstract  of  Inventory  In  the  succession  of 
the  father  was  recorded  as  required  by  law 
on  the  9th  November,  1869,  and  reinscribed 
August  1,  1881.  On  November  8,  1869,  Bev- 
erly Smith  obtained  a  judgment  against  his 
tutrix  for  the  sum  of  $10,743,  which  was  re- 
duced on  the  day  of  its  rendition  by  a  partial 
payment  of  $5,996  to  the  sum  of  $4,738.  The 
amount  of  the  judgment  was  in  liquidation  of 
the  rights  of  Beverly  Smith  against  his  motho: 
as  his  tutrix,  and  It  was  secured  at  that  time 
by  the  general  mortgage  on  the  tutrlx's  prop- 
erty. The  failure  In  the  judgment  to  rec- 
ognize that  fact  did  not  destroy  the  actually 
existing  mortgage.  This  judgment  was  in- 
scribed on  the  15th  July,  1873.  On  the  2d 
Decembtf,  1872,  Ernest  J.  Smith  obtained  a 
judgment  against  his  tutrix  for  the  sum  of 
$10,734.85,  and  a  recognition  that  payment  of 
the  same  was  secured  by  the  minor's  mort 
gage.  This  judgment  was  recorded  August 
%  1873,  and  reinscribed  August  1,  1881.  II 
was  revived  28th  February,  1881,  and  judg- 
ment of  revival  recorded  the  same  day 
Ernest  Smith  became  of  age  on  September 
17,  1869.  On  the  11th  September,  1871,  Mrs 
Alpha  M.  Smith  and  Mrs.  Ellen  Hlne  soli^ 
to  H.  H.  Broad  certain  property  for  the  price 
of  $3,750.  On  the  next  day  (12th  September, 
1871)  Ernest  Smith  and  Beverly  Smith  re- 
nounced their  mortgage  on  the  property  so 
sold.    Mrs.  Alpha  Smith  died  September  1. 
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1879.  At  the  sale  of  her  succession  prop- 
erty, made  on  the  5th  May,  1880,  Ernest 
Smith  purchased  property  to  the  amount  of 
$5,800,— one-third  cash,  and  the  balance  rep- 
resented by  notes  payable  In  one  and  two 
years,  with  8  per  cent.  Interest  from  date. 
At  that  date  more  than  10  years  had  elapsed 
from  the  date  of  the  Inscription  of  the  ab- 
stract of  Inventory,  (November  9,  1869,)  and 
it  had  not  at  that  time  been  reinscribed;  but 
Beverly  Smith's  Judgment  (which,  as  we  have 
seen,  did  not  refer  to  or  recognize  the  minor's 
mortgage)  was  as  such  alive,  and  its  inscrip- 
tion made  on  15th  July,  1873,  had  not  per- 
empted.  It  appears  that  on  the  27th  May, 
1869,  Mrs.  Alpha  M.  Smith  had  sold  certain 
property  to  anoth»  son.  Homer  H.  Smith, 
on  which  the  mortg^ages  in  favor  of  Ernest 
and  Beverly  Smith  rested.  This  son,  on  the 
death  of  his  mother,  was  appointed  admin- 
istrator of  the  succession,  and  in  that  capac- 
ity he  had  In  his  possession  in  1881  the  two 
notes  representing  the  credit  Installments  of 
the  purchases  made  by  Ernest  Smith  at  the 
Buccesslon  sale.  Having  loaned  money  or 
made  advances  to  his  brother  Beverly  to  an 
amount  of  about  $1,400,  the  latter  had  trans- 
ferred to, him  by  way  of  collateral  security 
the  Judgment  which  be  had  obtained,  as  we 
have  said,  against  his  mother  and  tutrix. 
Thus  matters  stood  when,  Ernest  Smith 
threatenhig  to  proceed  by  way  of  an  hy- 
pothecary action  against  Homer,  as  third  pos- 
sessor of  the  property,  which  he  had  pur- 
chased tvom  the  tutrix,  an  act-  was  passed 
(27th  August,  1881)  between  the  parties  In 
which  Homer  Smith  transferred  to  Ernest  the 
Beverly  Smith  Judgment  which  he  held  as 
collateral  with  the  obligation  assumed  on  the 
part  of  Ernest  to  hold  and  save  him  (Homer) 
and  his  property  harmless  against  all  claims 
which  conld  be  urged  by  Bererly.  Ernest 
Smith  having  thus  become  the  holder  ot  the 
two  Judgments,  the  act  proceeds  to  recite 
that  Ernest  Smith,  daiming  a  mortgage  (m 
the  property  by  virtue  of  the  two  Judgments, 
declared  tliat  "for  and  In  consida-atlon  of  the 
sum  of  five  thousand  dollars  this  day  to  him 
paid  by  Homer  H.  Smith,  receipt  of  which 
he  hereby  acknowledges,  and  which  said  sum 
of  five  thousand  dollars  Is  hereby  credited 
as  payment  in  the  above-described  Judgments 
pro  rata  in  the  proportion  that  the  respective 
amounts  of  said  Judgments  bear  to  the  said 
sum  paid;  that  he  did  and  does  hereby  for- 
ever abandon,  relinqulBh,  and  declare  fully 
paid,  satisfied,  and  extinguished  all  claims, 
demands,  mortgages,  Judgments,  rights  of  ac- 
tion, hypothecary  rights,  and  all  other  rights 
of  whatever  nature  which  he  may  have  and 
hold  as  the  owner  and  possessor  of  the  said 
above-described  Judgments  bearing  upon  the 
above^leecrlbed  property,  and  guaranties  [as 
we  have  above  stated]  the  said  Homor  H. 
Smith  against  harm  or  eviction  on  the  part  of 
the  heirs  of  Beverly  Smith  or  his  assigns  for 
the  ccdlatoral  Judgment  herein  transferred; 
and  ib»  said  Homer  Smith  canc^ng  and  sur- 


rendering and  delivering  the  two  certain 
promissory  notes,  each  for  the  sum  of  nine- 
teen hundred  and  thirty-three  dollars  and 
thirty-three  and  one-third  cents,  dated, 
drawn,  and  signed  by  Ernest  J.  Smith  on  the 
5th  May,  1880,  and  payable  one  In  one  year 
and  the  other  In  two  years  after  date  to  the 
order  of  H.  H.  Smith,  administrator,  and 
conditioned  to  bear  eight  per  cent  pet  annum 
from  date  till  paid,  and  the  payment  thweof 
secured  by  a  special  mortgage  and  vendor's 
privilege  on.  the  property  purchased  by  said 
Ernest  J.  Smith  at  the  succession  sale  of  the 
property  belonging  to  the  estate  of  Alpha 
M.  Smith,  as  fuUy  described  in  the  deed  of 
said  property  from  said  administrator,— the 
said  Ernest  J.  Smith  hereby  grants  a  full  and 
final  receipt  and  discliarge  to  said  Homer 
H.  Smith  for  all  claims,  demands,  and  ac- 
tions, as  the  holder  and  owner  of  said  de- 
scribed Judgments  which  he  may  have  against 
the  said  Homer  H.  Smith  as  administrator  of 
the  succession  of  Mrs.  Alpha  Smith,  result- 
ing firom  the  sale  of  the  property  belonging 
to  said  succession,  made  on  the  5th  May, 
1880."  Subsequently  to  this,  Ernest  Smith 
proceeded  by  an  hypothecary  action  against 
one  Johnson,  as  third  possessor  of  property 
subject  to  his  mortgage;  and  In  that  action 
certain  property  was  seized,  and  on  the  30th 
August  1884,  sold  to  a  third  person  fin-  the 
price  of  $4,500,  which  the  purchaser  paid  to 
the  sheriff,  and  the  latter  to  the  plaintiff. 
The  third  possessor  having  taken  a  devolutive 
appeal  In  the  premises,  the  matter  was  com- 
promised by  the  plaintiff  paying  to  Johnson 
$1,000  of  the  purchase  price,  he  actually  re- 
ceiving therefor  from  the  action  $3,500,  On 
the  28th  November,  1882,  the  present 
hypothecary  action  was  Instituted  against  the 
defendant  as  third  possessor  of  property 
claimed  to  have  belonged  to  Mrs.  Alpha 
Smith  during  the  tutorship,  and  to  be  affected 
by  the  general  mortgage  resulting  from  the 
tutorship  of  the  plaintiff.  The  property  was 
sold  by  T.  D.  Hine  and  Mrs.  Alpha  Smith 
on  August  22,  1882,  to  John  Walker;  by  John 
Walker  to  O.  Q.  Walker,  S^tember  22,  1871; 
by  G.  Q.  Walker  to  Patrick  Byrne,  August 
20,  1874;  by  PatrlA  Byrne  to  Miss  Lewis, 
(the  defendant)  March  22, 1880. 

In  ascertaining  the  rights  of  parties,  we 
take  as  the  starting  or  Initial  date  In  our 
Investigations  the  27th  day  of  August,  1881, 
that  being  the  date  of  the  act  between  the 
plaintiff,  Ernest  Smith,  and  his  broth.^ 
Homer;  and  in  dealing  with  the  Judgments 
of  Ernest  and  Beverly  Smith  against  the 
mother  and  tutrix  we  shall  not  Include  Inter- 
est upon  either,  as  by  the  terms  of  neither 
Judgment  was  Interest  decreed.  Where  the 
plaintiff  In  an  hypothecary  action  against  a 
third  possessor  of  mortgaged  property  de- 
clares (as  his  instrument  of  attack)  upon  a 
Judgment  which  by  Its  terms  decrees  no 
Interest,  the  blow  Inflicted  fa  gauged  by  and 
corresponds  with  the  weapon  used.  A  Judg. 
mait  of  the  Cbaracttf  mentioned  does  not 
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carry  with  It  aa  such  Interest  against  a  third 
possessor.  If  Interest  could  under  any  clr- 
cmnstances  be  claimed  by  the  holder  of  such 
a  Judgment,  it  would  arise,  not  from  the 
Judgment  itself  proprio  Tlgore,  but  from  ex- 
trinsic facts.  We  are  not  called  on  to  say 
whether  plaintiff  In  an  hypothecary  action 
would  have  the  right,  as  against  a  third 
possessor,  who  absolutely  denies  all  liability, 
makes  no  tender,  and  forces  plaintiff  Into 
a  protracted  litigation,  (he  himself,  pending 
the  litigation,  being  in  possession  of  prop- 
erty bearing  fruits,)  to  claim  interest  on  the 
Judgment  from  Judicial  demaud;  not  as  re- 
sulting directly  from  the  Judgment,  but  from 
the  refusal  of  the  third  possessor  to  either 
surrender  the  property  or  pay  the  debt  It 
may  be  that  under  articles  3453,  2553  of  the 
Olvil  Code  plaintiff  might  be  entiaed  to  in- 
terest If,  under  such  circumstances  he 
claimed  interest  Betuming  to  a  considera- 
tion of  the  situation  of  parties  on  the  27th 
day  of  August  1881,  it  will  be  seen  that  on 
that  day  Ernest  Smith  owed  as  a  purchaser 
at  the  sale  of  the  property  of  his  mother's 
miccesslon  the  cash  portion  of  the  purchase 
price,  $1,033.33^,  and  the  amount  of  his  two 
notes,  $3,886.66%,  with  interest  on  this  last 
amount  from  the  6th  May,  1880,  to  the  27th 
day  of  August  1881;  the  whole  indebted- 
ness at  that  time,  therefore,  being  |6,205. 
Now,  at  the  date  of  the  sale,  and  on  the 
27th  day  of  August  18S1,  Ernest  Smith  was 
a  judgment  creditor  to  the  amount  of  $10,- 
734i  and  Beverly  Smith  was  a  Judgment 
creditor  to  the  amount  of  $4,738.  At  that 
date  more  than  10  years  had  elapsed  since 
the  inscription  of  the  abstract  of  inventory 
in  the  matter  of  the  succession  of  Simeon 
Smith,  the  father  of  the  parties,  but  Beverly 
Smith  had,  as  we  have  stated,  obtained  a 
Judgment  against  his  mother  and  tutrix, 
which  he  had  caused  to  be  recorded  on  the 
ISth  July,  1878;  and.  If  the  inscription  of 
that  Judgment  had  the  effect  of  preserving 
the  evidence  of  a  general  mortgage  in  favor 
of  Beverly  Smith  on  the  property  of  his 
tutrix,  the  mortgage  had  not  perempted,  but 
was  In  fall  force.  The  Judgment  referred 
to  was  as  follows:  "In  this  matter,  it  ap- 
pearing to  the  satisfaction  of  the  court  that 
the  tutrix  had  delivered  to  her  ward,  Bev- 
erly C.  Smith,  the  full  and  final  account 
of  his  tutorship  on  the  1st  September,  1869, 
with  the  vouchers  in  support  of  said  ac- 
count the  receipt  of  which  was  duly  ac- 
knowledged by  said  Beverly  C.  Smith  as 
per  bis  receipt  In  the  reccwd,  and  no  opposi- 
tion having  been  filed  to  the  homologation 
of  said  account  and  the  law  and  the  evi- 
dence being  in  favor  of  said  homologation, 
it  is  therefore  ordered,  adjudged,  and  de- 
creed that  said  account  be  homologated  and 
approved  in  all  its  parts,  and  that  the  said 
Beverly  C.  Smith  have  Judgment  against 
his  said  tutrix  for  the  sum  of  $10,745,  sul>- 
Ject  to  such  credits  as  may  have  been  given 
by  said  ward  to  said  tutrix  before  the  ren- 


dition of  the  Judgment"  It  wlO  be  noticed 
that  the  name  of  the  tutrix  Is  not  given  in 
the  body  of  the  Judgment  The  Judgment 
is  silent  as  to  any  mortgage  securing  pay- 
ment of  the  Judgment,  and  there  is  nothing 
in  it  to  show  the  date  of  the  tutorship.  So 
long  as  the  Inscription  of  the  abstract  of 
Inventory  was  not  pwempted,  the  IndeOnite- 
nees  of  this  judgment  may  perhaps  have 
been  cured  or  supplemented  by  the  receded 
abstract;  but  when  the  effect  of  that  reg- 
istry ceased,  and  rights  of  parties  quoad 
Inscription  had  to  rest  exclusively  on  the 
recorded  Judgment  a  very  different  condi- 
tion of  things  arosei  We  are  of  the  oplni<m 
that  the  recording  of  this  Judgment  was  not 
a  legal  compliance  with  the  laws  of  registry, 
and  that  though  the  judgment  might  have 
been  alive,  the  mortgage  securing  it  had 
ceased  to  exist  This  being  the  case,  the 
whole  of  the  price  due  on  the  27th  August, 
1881,  by  Ernest  Smith,  ($6,205,)  resulting 
from  his  purchase  on  the  5th  May,  1880,  of 
property  of  his  mother's  succession,  was  to  be 
credited  on  his  judgment,  and  extinguished 
it  to  that  extent  The  balance  due  him  on 
his  judgment  after  the  applications  of  these 
proceeds  was  $4,529. 

On  the  27th  August  1881,  the  act  to  which 
we  have  referred,  between  Homer  Smith  and 
Ernest  Smith,  was  passed.  In  that  act  both 
parties  recognized  and  declared  a  payment 
of  $5,000  by  Homer  Smith  to  Ernest  Smith, 
and,  as  resulting  therefrom,  a  crediting  pro 
rata  on  the  amoimts  due  that  day  on  the 
two  judgments  of  Ernest  and  Beverly. 
What  were  the  amounts  of  the  two  Judg- 
ments at  that  time?  Eirneat's  Judgment  had 
been  reduced  to  $4,529,  while  Beverly's  re- 
mained Intact  and  unpaid  at  the  sum  of 
$4,73a  Waiving  all  objectionB  which  might 
be  urged  to  the  applicatlcm  of  the  $6,000 
to  the  two  Judgments,  and  giving  effect  to 
the  agreement  between  the  parties,  we  have 
to  distribute  $5,000  between  the  two  Judg- 
ments according  to  the  amounts  mentioned. 
In  round  numbers  $2,500  would  be  credited 
on  each  judgment  Deducting  that  amount 
from  Ernest  Smith's  judgment,  there  would 
remain  a  balance  due  him  of  $2,029.  In  the 
enforcement  of  plalntifrs  claim  against 
Johnson  $3,500  were  actually  received  and 
paid  over  to  the  plaintiff.  This  payment  ^- 
tingulshed  entirely  plaintiff's  judgment 
Plaintiff  very  vlgwously  denies  that  he  has 
received  a  cent  of  the  $5,000  mentioned  in 
the  Homer  Smith  act  It  may  be  that  no 
money  passed  between  the  parties,  but  both 
considered  that  Ernest  Smith  was,  through 
the  provisions  of  that  act  benefited  to  the 
amount  of  $5,(XX),  and  the  piaintia  consented 
to  regard  the  benefit  received  in  the  light 
of  a  payment  to  that  amount  He  may  have 
acted  in  error  of  law  and  unadvisedly,  bat 
we  are  bound  to  give  effect  to  his  contract 

In  connection  with  the  act  of  27th  August 
1881,  the  fact  must  not  be  overlooked  that 
through  it  Ernest  Smith  becahie  the  holder, 
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with  the  control  thereof,  of  the  Beverly 
Smith  judgment;  a  fact  to  which  he  evi- 
dently attached  great  Importance.  We  can- 
not undertake  to  say  what  would  be  the 
eventual  rights  and  obligations  of  Homer, 
Beverly,  and  Ernest  Smith  inter  se  should 
Beverly  pay  the  Indebtedness,  reclaim  his 
Judgment,  and  stand  upon  his  rights.  We 
have  to  deal  with  the  rights  of  parties  from 
the  position  they  have  placed  themselves 
in  at  the  present  time.  For  the  reasons 
herein  assigned,  It  Is  ordered,  adjudged,  and 
decreed  that  the  Judgment  heretofore  ren- 
dered herein  be  set  aside,  and  it  is  now 
ordered,  adjudged,  and  decreed  that  there 
be  Judgment  In  favor  of  defendant  against 
plalntllT  rejecting  his  demand,  and  dismiss- 
ing his  salt  with  costs  in  both  courts. 

PARLANOB,  J.,  takes  no  part 


(46  La.  Ann.  1370) 
AUGUSm  et  al.  v.  I^AWLBJSS  et  al.    (No. 

11,038.) 

(Supreme  0>art  of  Louisiana.     March  27, 

1893.) 

Tixinos — Absebbxbnt  —  Dsscbiption  or  Prop- 

BBTT— VaLIBITT  OF  SaLB. 

An  asaesament  which  does  not  contain 
a  description  sufficient  to  identify  the  property 
assessed  is  illegal  and  void,  and  therefore  be- 
yond the  healing  power  of  the  curative  stat- 
ute of  1884,  a  ea£Scient  description  of  the 
property  being  an  indispensable  prerequisite  to 
the  exercise  of  the  taxing  power. 

On  Rehearing. 

1.  There  are  certain  requisites  to  a  valid 
sale  of  projierty  by  a  tax  collector,  which  can- 
not be  8U]H>lied  or  cured  by  subsequent  legisla- 
tion. 

2.  The  object  of  a  description  is  to  enable 
the  owner  to  ascertain  from  the  list  itsdf  that 
the  tax  charged  asainst  him  has  been  assessed 
upon  his  land,  and  not  upon  that  of  a  stranger. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 
On  rehearing.     Reversed. 
For  former  report,  see  10  South.  171. 

Wynne  Rogers,  Bernard  Tltche,  and  E. 
Howard  McGaleb,  toe  appellants.  Robert  O. 
Dugne  and  W.  S.  Benedict,  tot  appellees. 

WATKINS,  J.  When  this  case  was  last 
before  us,  it  was  decided  in  favor  of  the  de- 
fendants, but  on  the  application  of  the  plain- 
tiffs a  rehearing  was  granted,  and  hence  it  is 
before  us  for  a  second  consideration.  The 
pleadings  and  substantial  facts  are  sufficient- 
ly recited  in  our  opinion,  (43  La.  Ann.  1097, 
10  South.  171,)  and  only  those  that  are  pvtl- 
nent  to  the  question  on  which  our  opinion 
must  turn  require  restatement  In  our  opin- 
ion, there  was  but  one  of  the  grounds  of  nul- 
lity of  the  sale  alleged  that  was  considered 
or  dealt  with,  viz.  the  nullity  of  the  assess- 
ment, as  will  appear  from  the  following  ex- 
tract: "But,  tymong  the  grounds  for  the  nul- 
lity of  the  sale,  It  is  averred  that  the  proper- 


ty was  not  assessed  in  the  name  of  the  owner, 
and  the  assessment  was  Illegal  for  want  of 
certainty  In  the  description  of  the  property." 
And  the  conclusion  drawn  from  the  evidence 
adduced  was  that  "the  plan  of  the  property, 
and  the  deed  of  the  property  to  the  defend- 
ants, vary  so  radically  from  the  description 
that  it  cannot  be  identified  either  by  num- 
bers or  measurement  There  was,  in  fact  no 
assessment  of  the  property.  This  was  es- 
sential to  a  valid  sale,  under  Act  No.  82  of 
1884.  •  •  •  There  was  no  irregularity  in 
the  assessment  which  was  cured  by  said  act 
because  there  was  no  assessment  of  the  prop- 
erty." It  further  appears  from  what  was 
said  in  the  opinion  granting  a  rehearing  that 
it  was  granted  for  the  specific  purpose  of  ob- 
taining "further  proof  as  to  the  facts  con- 
cerning the  assessment  and  description  of 
the  property;"  and,  such  being  the  terms  of 
our  decree,  our  present  examination  and  de- 
cree must  be  limited  to  those  particular  is- 
sues. 

Referring  to  the  plalntlfts'  petition  for  re- 
hearing, we  find  it  is  distinctly  grounded  on 
the  theory  that  they  were  completely  taken 
by  surprise  by  the  finding  of  our  opinion  to 
the  effect  that,  "as  a  fact  there  bad  been  no 
assessment  of  the  property  at  all;"  they  in- 
sisting  that  there  was  no  such  an  issue  in 
the  case,  and  that  the  contention  was  only 
that  there  existed  certain  irregularities  In  an 
existing  assessment  and  for  that  reason  they 
did  not  feel  called  upon  to  introduce  proof  of 
the  existence  of  an  assessment,  and  conse- 
quently made  no  such  proof.  The  further 
contention  of  counsel  was  that  If  the  charge 
bad  been  made  that  there  was  no  assessment, 
or  had  the  coiurt  below  ruled  on  that  point 
they  could  have  defended  themselves  by 
producing  the  original  assessment  of  the 
property  in  dispute,  annexing  to  their  motion 
a  certified  copy  of  the  Lawless  assessment 
for  the  year  1878.  Taking  this  petition  in 
connection  with  our  decree,  and  the  conclu- 
sion is  clear  that  the  rehearing  was  granted 
and  the  cause  remanded  for  the  purpose  of 
enabling  the  parties  to  Introduce  the  assess- 
ment Itself,  or  any  other  evidence  they  might 
possess  In  reference  to  its  Illegality  vel  non; 
and  the  parties  seem  to  have  viewed  the 
remanding  in  this  light  as  the  only  proofs  of- 
fered on  the  new  trial  were  certified  extracts 
from  the  assessment  roll  of  1878,  including 
the  assessment  of  Mrs.  E.  J.  Lawless,  and  a 
certificate  of  research  from  the  office  of  the 
tax  collector,  showing  In  what  manner  as- 
sessments had  been  made  In  previous  years. 
Taking  the  case  In  this  situation,  and  we 
find  the  facts  In  ref^euce  to  the  assessment 
to  be  as  follows: 

That  on  the  roll  of  1878  the  property  of 
Mrs.  E.  J.  Lawless  was  thus  assessed: 

Name  of  Taxable  I  Name  ot  I  No.  of  I    Meaa-   I  Vain* 
Owner^ |    Street.    |    Lot.     |     pre.     | 


Mrs.  E.  J.  Lawleaa. 
do. 


Canal 
do, 


al     I       36       I   22x114  I 

.       I       27       I   41x114  I  $1.«M 
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Tbe  certlflcate  of  research  shows  that,  by 
a  slightly  differ^it  description,  same  has 
been  thus  assessed  since  tbe  year  1869.  To 
determine  the  legality  of  this  assessment, 
and  whethw  or  not  It  is  amenable  to  the 
complaint  that  Is  made  of  it  In  plaintiffs' 
petltl<Hi,  It  will  be  necessary  to  make  a  com- 
parison of  It  -with  the  description  of  the  prop- 
erty In  the  tax  title  and  the  deed  of  Mrs.  Law- 
less, as  well  as  that  contained  in  the  ad- 
vertisement of  the  tax  sale.  The  following 
is  the  description  given  of  the  pr(^)erty  In 
the  deed  of  Ifrs.  Lawless,  which  was  evi- 
denced by  a  notarial  act  bearing  date  June 
20,  1871,  and  dnly  recorded  on  the  day  fol- 
lowing, and  accompanied  by  an  official  plan 
by  the  city  snrveyor,  viz.:  "Two  lots  of 
ground,    with    the    improvements    thereon, 

*  *  *  sitnated  in  the  second  district  of  the 
city  of  New  Orleans,  in  the  square  bounded 
by  Canal,  Ooatomhouse,  Bocbeblave,  and 
D(»:gen<^  streets,  designated  by  the  num- 
bers 8  and  9  on  a  plan  drawn  by  Pecquet 
and  Campos  on  the  22nd  of  October,  1864, 

*  *  *  the  lots  adjoining  each  othw,  and 
measuring,  each,  as  follows:  Lot  No.  9  has 
twenty-seven  (27)  feet  front  on  Canal  street, 
by  a  depth  of  one  hundred  and  fourteen  (114) 
feet,  between  parallel  lines;  and  lot  No.  8 
has  forty-one  (41)  feet  and  five  (5)  Inches 
front  on  Canal  street,  with  nine  (9)  inches 
and  seven  (7)  lines  In  width  in  the  rear,  by  a 
depth  of  one  hundred  and  fourteen  (114)  feet 
on  the  side  adjoining  lot  No.  9,  and  one 
hundred  and  twenty  (120)  feet  eleven  (11) 
Inches  and  six  (6)  lines  on  the  other  side, 
[same]  running  obliquely  towards  Dorgenois 
street"  The  tax  deed  contains  this  descrip- 
tion, vis.:  "A  certain  lot  of  ground,  with  Im- 
provements thereon,  situated  in  the  8ec<»id 
district  of  [the  dty]  of  New  Orleans,  In  the 
square  bounded  by  Canal,  Customhouse, 
Rocheblave,  and  Dorgenois  streets,  desig- 
nated as  lot  Mo.  26  or  7  and  8  in  square  No. 

.331,  said  lot  No.  26  or  7  and  8,  measuring 
sixty-eight  (68)  feet  front  on  Canal  street  by 
a  depth  of  one  hundred  and  fourteen  (114) 
feet."  This  description  is  preceded  by  an 
adv»tlsement  containing  a  similar  descrip- 
tion, while  the  plaintiffs'  petition  follows  the 
description  contained  in  the  Lawless  title. 
The  striking  and  important  defect  that  is 
apparent  from  a  simple  inspection  of  the 
original  assessment  that  was  introduced  In 
evidence  on  the  last  trial  is  tbe  erroneous 
designation  of  the  property  by  municipal 
numbers;  the  numbers  given  b^ng  26  and 
27,  instead  of  Nos.  8  and  9,  as  stated  In  the 
deed  of  Mrs.  Lawless,  the  alleged  tax  debtor. 
It  is  quite  evident  that  the  description  in  the 
tax  deed  was  intended  to  correct  the  errcw, 
because  it  designates  the  municipal  numbers 
as  "26  or  7  and  8,"  In  the  alternaOve;  but 
it  is  equally  evident  that  it  was  unavailing 
for  that  purpose,  for  the  reason  that  a  tax 
title  must  yield  to  the  assessment,  and  not 
control  It  And  Just  here  the  main  and  seri- 
ously controverted  question  recurs,  bow  can 


the  property  of  Bfrs.  Lawless  be  Identified  by 
the  assessment  as  one  and  the  same  as  Uiat 
which  was  assessed,  or  how  could  the  pur- 
chasers be  put  in  possession  of  her  property, 
as  that  which  had  been  adjudicated  to  them 
under  that  assessment  and  sale?  But,  even 
if  these  questions  be  answered  in  tbe  affirma- 
tive,—though  It  Is  quite  certain  they  cannot, 
—the  description  In  the  tax  deed  Is  insuffi- 
cient in  terms,  to  convey  more  than  one  lot, 
because  "lot  26  <»■  7  and  8,"  therein  described, 
corresponds  with  lot  8  of  the  Lawless  title, 
and  entirely  omits  lot  9  thereof,  though  er- 
roneously redtlng  its  front  measurement  to 
be  68  feet,  in  lieu  of  the  correct  measure- 
ment of  41  feet  and  5  inches  on  Canal  street, 
and  further  erroneously  reciting  that  "lot  26 
or  7  and  8"  had  a  depth  of  114  feet  whereas 
it  has  that  depth  on  one  side  only,  and  is  of 
only  the  width  of  9  inches  and  7  lines  In  the 
rear;  the  lot  having  the  shape  of  a  triangle, 
and  not  that  of  a  trapezoid. 

The  conclusion  at  which  we  arrived  when 
the  case  was  last  under  consideration,  to 
the  effect  that  the  "assessment  was  illegal 
for  want  of  certainty  in  the  description  of  the 
property,"  and  up<m  which  we  rested  our 
Judgment  to  the  effect  that  "there  was  no 
assessment  of  the  property,"  has  been  ac- 
cepted by  plaintiffs'  counsel  as  an  issue— the 
only  remaining  issue— In  the  case,  and  the 
second  trial  proceeded  on  that  theory.  This 
is  attested  by  their  brlet,  in  which  they  re- 
quest us  to  apply  the  doetrine  announced  in 
the  Lake  (3  South.  479)  and  Douglas  (6  South. 
675)  Cases,  in  reference  to  the  description  of 
the  property  as  affecting  tbe  validity  of  the 
assessment  They  say:  "They  are  (1)  that 
an  exact  and  liberal  reproduction  of  the  de- 
scription of  the  owner's  deed  is  not  neces- 
sary, becabse  a  variance  or  irregularity  in 
tbe  description  will  not  Invalidate  a  sale,  as 
the  object  and  effect  of  Act  No.  82  of  1884 
were  to  validate  tax  sales,  notwithstanding 
such  variance  or  irregularity;  (2)  that  wheth- 
er the  Irregularity  might  be  in  the  words  or 
figures  of  the  description  of  the  property,  if 
It  be  such  that  the  property  can  be  Identified, 
no  complaint  regarding  the  sale  could  be 
made  on  account  of  the  description."  The 
paragraph  counsel  have  selected  from  our 
opinion  in  the  Douglas  Case  is  the  follow- 
ing, viz.:  "The  only  complaint  is  of  certain 
irregularities  In  the  assessment  In  noncom- 
pliance with  tbe  requirements  of  the  law 
under  which  It  was  made.  The  fact  remains 
that  an  assessment  was  actually  made  by  a 
deieription  tuffloient  U>  identify  the  proptrly, 
and  not  to  mislead  the  owner,  lohieh  it  all 
thai  it  required."  (Our  italics.)  In  re  Doug- 
las, 41  La.  Ann.  765,  6  South.  675.  Tbe  ac- 
cepted test  of  that  decision,  as  well  as  of 
counsel's  admission,  seems  to  be  that  lue 
assessment  must  be  made  by  a  description 
sufficient  to  identify  the  property,  and  not 
mislead  tbe  owners,  and  that  without  such 
description  the  assessment  Is  radically  null, 
and  beyond  the  healing  power  of  tbe  act 
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of  188i;  or.  In  other  words,  the  complaint 
of  the  assessment  must  not  consist  In  a  mere 
variance  or  Irregularity  in  description,  con- 
sisting of  words  or  figures,  not  affecting  the 
identification  of  the  property.  In  treating 
of  this  proposition,  we  said,  In  the  Douglas 
Oase,  there  are  certain  requirements  abso- 
lutely "essential  to  constitute  a  valid  exercise 
of  the  taxing  power,  without  which  no  tax 
sale  could  be  validly  made;"  stating,  among 
the  chief  indispensable  prerequisites,  the 
assessment  of  the  property.  Accepting  this 
theory,  and  referring  to  the  map  or  plan 
that  is  contained  in  the  original  transcript, 
and  which  was  doubtless  copied  from  the 
<me  that  is  annexed  to  the  deed  of  Mrs. 
Lawless,  it  is  evident  that  there  are^  in  the 
square  designated,  no  such  municipal  num- 
bers  as  26  and  27,  as  employed  in  the  as- 
sessment of  the  property  of  Mrs.  I&wless, 
tor  the  reason  that  the  square— bounded,  as 
tt  is,  by  Canal,  Customhoiue,  Bocheblave, 
and  Dorgenols  streets— contains  but  14  lots, 
having  an  average  front  measurement  on 
Canal  street  of  27  feet  each,  thus  making  the 
entire  measurement  872  feet,  whereas,  on 
the  theory  that  there  were  27  lots  in  this 
square  fronting  on  Canal  street,  there  would 
be  twice  that  frontage  on  Canal  street  But 
this  is  not  the  greatest  error  in  the  descrip- 
tion given  in  the  assessment,  but  it  is  that 
the  description  that  is  employed  in  the  tax 
title,— even  accepting  it  as  curing  the  error 
of  description  in  the  assessment,  for  the 
purpose  of  the  illustration;  it  being  "No. 
26  or  7  «w  8,"— when  compared  with  the 
plan,  indicates  the  property  to  be  about  the 
middle  of  the  square,  whereas,  if  there  were 
really  27  lots,  instead  of  14,  the  property 
would  have,  necessarily,  to  be  on  the  corner. 
It  is  thus  completely  and  fully  demonstrated 
that  the  description  employed  in  the  assess- 
ment is  not  only  misleading,  but  an  impossi- 
ble one,  as  under  no  circumstances  could 
No.  26  be  nsed  convertibly  for  Nos.  7  and  8. 

The  case  of  Smith  v.  City  of  New  Orleans, 
43  liS.  Ann.  726,  9  South.  778,  is  strictly  ap- 
plicable, and  not  at  variance  with  our  (pin- 
ion in  this  case,  for  the  reason  that  the  de- 
scription which  was  ia  that  case  held  to  be 
sufficient  gave  the  names  of  the  streets  bound- 
ing the  square,  designating  its  number,  and 
also  gave  the  correct  municipal  number  of 
the  lot,  and  the  correct  front  measurement 
<Mi  Julia  street,  less  a  few  Inches.  Had  the 
assessment  of  the  Lawless  property  been  as 
full  and  complete,  it  would  have  been  sus- 
tained as  valid.  Hence,  our  conclusion  Is 
that  the  assessment  of  the  property  in  dis- 
pute as  that  of  Mrs.  B.  J.  Lawless  was  and 
is  Illegal  and  void,  on  account  of  the  descrip- 
tion of  the  property  being  insufficient  to 
identify  it;  a  sufficient  descripticHt  to  identU^ 
the  property,  and  not  mislead  the  owner,  be- 
ing an  indispensable  prerequisite  to  the  ex- 
ercise of  the  taxing  power. 

As  it  appears  to  be  conceded  that  the  judg- 
ment appealed  from  was  erroneously  pre- 


pared and  signed,  aa  though  rendered  In  fa- 
vor of  the  defendants,  whereas  it  was  real- 
ly and  actually  rendered  in  favor  of  the 
plaintiffs,  it  should  for  that  reason  be  re- 
versed, and  it  Is  so  ordwed;  and,  proceeding 
to  render  such  Judgment  as  should  have  been 
rendered  in  the  court  below,  it  is  ordered  and 
decreed  that  the  tax  sale  under  which  the 
plaintiff^  Jointly  claim  tide  to  the  property 
In  dispute  be  revoked  and  annulled;  that 
the  defendants'  injunction  be  maintained  and 
perpetuated,  without  damages;  and  that  the 
said  defendants  be  quieted  in  their  posses- 
sion and  enjoyment  of  the  property,  aa 
owners.  It  is  finally  ordered  and  decreed 
that  the  plaintiffs,  Antonio  Augustl  et  aL,  be 
taxed  with  all  the  costs  of  both  courts. 

On  Rehearing. 
(Dee.  4,  1883.) 

BRBAUX,  J.  The  property  Involved  In 
this  ccMitroversy  was  bought  by  plalntUb 
at  tax  sale  under  the  provisions  of  Act  No. 
82  of  1884.  They  sued  out  a  writ  of  s^ 
sure  and  possession.  In  their  petition  for  the 
writ,  and  to  be  placed  in  possession,  the 
property  was  described  as  a  certain  lot  of 
ground  in  the  second  district  of  New  Or- 
leans, in  the  square  bounded  by  Canal,  Cus- 
tomhouse, Dorgenols,  and  Rocheblave  streets, 
designated  as  "Lot  No.  26  or  7  and  8  In 
Square  331."  Said  lot  "No.  26  or  7  and  8" 
measures  68  feet  front  on  Canal  street,  by 
a  depth  of  114  feet,  formerly  owned  by  the 
estate  and  heirs  of  Mrs.  B.  J.  Lawless.  It 
was  bought  on  6tb  May,  1890,  for  the  state 
taxes  of  1878.  The  deed  of  sale  contained 
a  recital  that  the  property  was  assessed  in 
the  name  of  B.  J.  Lawless,  but  owned  by 
the  estate  of  Mrs.  B.  J.  Lawless.  It  was  ad- 
judicated, for  five  dollars,  to  plaintiff.  The 
advertisement  under  which  the  property  was 
sold  contains  substantially  the  same  descrip- 
tion as  that  in  plaintiffs'  petition  to  be  placed 
in  possession.  Mrs.  Lawless  never  was  the 
owner  of  lots  designated  as  26  or  7  or  8  in 
the  square  mentioned.  The  street  on  which 
it  fronts,  and  the  c<MTect  number,  was  not 
given.  The  property  was  not  identified. 
The  law  under  which  the  property  was  sold 
cannot  have  the  effect  of  dispensing  with 
all  the  requirements  or  forms  in  matter  of 
tax  sales.  Confusing  advertisements  and 
misleading  descriptions  of  the  propwty  are 
not  cured  by  the  operation  of  the  act  Some- 
thing must  appear  of  record  towards  estab- 
lishing an  accurate  and  pertinent  description 
of  the  properly  embraced  in  the  list,  in  or- 
der to  sustain  the  validity  of  the  tax  deed. 
These  are  requisites  to  a  valid  sale  of  prop- 
erty by  a  tax  collector,  which  cannot  be 
supplied  by  subsequent  legislation. 

As  an  additional  ground  in  8upp<xt  of 
their  deed,  it  is  argued  by  plaintiffs  that  the 
defendants  are  estopped;  that  they  have  ac- 
quiesced in  the  description  of  the  property 
on  the  assessment  rolls,  and  are  therefore 
not  in  a  position  to  contest  plaintiffs'  title. 
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It  ta  a  settled  principle  of  the  tax  laws  that 
minor  Irregularities  may  Be  cured  by  the 
party  In  Interest.  This  does  not  embrace  a 
power  on  the  part  of  a  tutor  to  cure  Irregu- 
larities of  moment  In  the  enforcement  of  the 
tax  laws,  nor  will  it  enable  the  tutor,  by  h's 
payments  of  taxes,  to  estop  his  wards,  when 
the  Irregularity  is  of  such  a  character  as  to 
affect  the  power  of  the  oflScer  to  sell.  More- 
over, it  is  not  shown  that,  subsequent  to 
the  assessment  of  1878,  the  tutor  paid  taxes 
on  property  as  described  In  plaintlfCs'  tax 
deed.     Rehearing  refused. 


(«  I^  Ann.  iflS) 

BLBOTRIC  TKACT'ION  &'mANUF*Q  CO. 

T.  CITY  OF  NEW  ORLEANS. 

(No,  lUlT.) 

(Supreme  Court  of  Louisiana.     April  24, 1893.) 

TAX1.TION— EXKMPTIOSB— PrOFEBTT  KHPLOTBD  IN 

Mancvactckino. 

1.  The  constitution  does  not  exempt  from 
taxation  "capital,  machinery,  and  property" 
which  were  once  employed  m  manufacturing, 
but  only  such  capital,  madilneir,  and  proper& 
as  are  actually  so  employed.  When  the  bnBi- 
ness  of  manufacturing  is  abandoned,  and  en- 
tirely ceases,  the  exemption  of  the  capital,  etc., 
which  had  been  so  employed  therein  ceases. 

2.  The  property  here  iuTolved  had  never  any 
claim  to  exemption  except  as  part  of  capital 
employed  in  manufacturing,  and,  when  it 
ceased  to  be  capital  so  employed,  its  exemption 
ended. 

On  Rehearing. 

1.  In  case  it  appears  that  the  capital  and 
machinery  of  a  manufacturing  establishment 
have  been  actually  employed  for  a  part  of  a 
year  only,  an  assessment  for  the  whole  of  the 
year  is  erroneous. 

2.  The  products  of  a  manufactory  being  a 
mere  form  mto  which  the  capital  employed  in 
business  lias  temporarily  passed,  same  are  ex- 
empt from  taxation  as  part  of  the  capital  em- 
ployed in  manufacture,  ao  long  as  the  business 
IB  continued. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  the  Electric  Traction  &  Manu- 
facturing. Company  against  the  city  of  New 
Orleans  to  restrain  the  collection  of  certain 
taxes.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

E.  A.  O'SuUlvan,  City  Atty.,  and  H.  O. 
Gage,  for  appellant  Farrar,  Jonas  &  Krutt- 
schnltt,  for  appellee. 

FENNER,  J.  The  plaintiff  was  at  one 
time  engaged  In  the  manufacturing  of  elec- 
tric traction  cars  and  of  machinery  adapted 
thereto,  and  Its  capital,  machinery,  etc., 
were,  no  doubt,  exempt  from  taxation  under 
article  207  of  the  constitution,  which  exempts 
"the  capital,  machinery  and  other  property 
employed  in  the  mannfacttire''  of  sundry 
named  articles,  including  "machinery"  and 
"articles  of  wood;"  but  In  March,  1891,  the 
company  Closed  its  business,  and  has  not 
since  been  engaged  in  any  manufacturing 
bosineas.    At  the  time  of  dlosing,  It  had  on 


hand  23  cars  which  It  had  manufactured, 
and  which  remained  unsold.  In  1892  these 
cars  were  assessed  for  taxation,  and  the  sole 
question  In  this  case  is  whether  they  are  ex- 
empt, under  article  207.  While  the  business 
of  manufacturing  continued,  it  might  well 
have  been  dlalmed  that  the  tmsold  products 
were  a  mere  form  Into  which  the  capital 
employed  in  the  business  had  temporarily 
passed,  and  were  therefore  exempt,  as  part 
of  the  capital  employed  in  the  business  of 
manufacturing.  But,  when  the  business  of 
manufacturing  ceased,  we  fall  to  see  how 
these  cars,  or  any  other  capital,  machinery, 
or  property  which  tiad  been  employed  there- 
in, could  be  any  longer  exempt  They  are 
certainly  no  longer  "capital,  machinery  and 
property  employed  in  the  manufacture"  of 
anything.  The  constitution  does  not  say 
that  "capital,  machinery  and  property"  which 
were  once  employed  In  manufacture  shall  be 
exempt  as  long  as  they  have  not  been  sold. 
The  title  to,  and  motive  for,  exemption  rests 
on  the  fact  of  actual  employment  In  mannfao- 
turing.  Hardly  any  one  would  claim  that  the 
land  and  building  formerly  employed  in  the 
business  would  be  exempt  after  the  busineas 
ceased,  and  we  do  not  see  how  the  machin- 
ery, or  other  capital  or  property,  could  have 
any  greater  claim  to  eremptlon.  They  all 
rest  on  the  same  basis,  and  we  are  clearly 
of  opinion  their  exemption  ceased  with  the 
cessation  of  their  employment  in  manufac- 
turing. It  la  to  be  borne  In  mind  that  these 
cars  were  never  exempt  because  of  their  be- 
ing maatifactured  products.  If  they  had 
been,  the  exemption  might  continue  until 
they  had  been  disposed  of.  But  they  had 
no  claim  to  exemption  except  on  the  ground 
that  they  were  a  part  of  the  capital  employed 
in  manufacturing.  When  the  business  of 
manufacturing  ceased,  there  was  no  longer 
any  capital  so  employed,  and  these  cars,  like 
the  rest  of  the  capital,  proi>erty,  and  ma- 
chinery, lost  their  exemption,  and  passed  in- 
to the  domain  of  taxable  property.  .  It  is 
therefore  adjudged  and  decreed  that  the  Judg- 
ment appealed  from  be  avoided  and  reversed, 
and  that  thore  be  Judgment  against  the  plain- 
tiff, and  in  favor  of  defendant,  dissolving 
the  injtmction,  and  rejecting  plaintiff's  de- 
mand, at  its  cost  in  both  coiurts. 

On  Rehearing. 
(Dec.  4,  1803.) 
WATKINS,  J.  In  our  original  (pinion,  it  Is 
erroneously  stated  that  the  assessment  com- 
plained of  was  made  In  the  year  1892,  the 
suspension  of  the  plaintiff's  business  having 
occurred  In  March,  1891.  This  error  was 
possibly  superinduced  by  a  statement  to  that 
effect  which  appears  In  the  city  attorney's 
brief,  the  averment  of  plaintiff's  petition  be- 
ing that  the  pnqjerty  that  is  alleged  to  be 
exempt  was  assessed  for  taxes  for  and  dur- 
ing the  year  1891.  On  the  theory  of  our 
opinion,   the  unsold  products  of  plaintiff's 
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manufactnre,  belnff  '^  more  form  into  which 
the  capital  employed  in  business  had  tem- 
porarily passed,  were  therefore  exempt,  as 
part  of  the  capital  employed  In  the  business 
of  manufactming,"  at  least  so  long  as  the 
employment  continued.  Therefore,  Inasmuch 
as  the  business  of  manufacturing  cars  ceas- 
ed only  In  the  month  of  March,  1£81,  the  ex- 
emption continued  to  that  date,  at  least. 
Gonseguently,  we  have  a  question  at  tax  ex- 
emption that  Is  res  noya,— liability  for  taxes 
existing  for  one  portion  of  the  year  1881, 
and  the  property  being  exempted  for  a  por- 
tion of  the  year.  There  Is  no  means  of  de- 
termining such  a  question  provided  by  the 
law;  but,  inasmuch  as  it  appears  from  the 
record  that  the  plain  tiff  used  diligent  ef- 
forts, immediately  subsequent  to  the  sus- 
pension of  its  business,  to  dispose  of  the  cars, 
we  think  It  but  just  and  reasonable  that  the 
fficemptlon  of  same  should  be  extended  to  the 
remainder  of  the  year  1881.  Certainly,  an 
assessment  of  this  property  for  the  year  1890 
was  erroneous,  and  a  portion .  of  the  year 
1881;  and  we  thinli,  under  the  circumstances 
of  this  case,  the  ends  of  Justice  would  be 
best  subserved  by  sustaining  the  exemption, 
and  perpetuating  the  plaintiff's  injunction. 
This  conclusion  results,  necessarily,  in  orer- 
ruling  our  former  decree,  though  not  chan- 
ging the  principles  of  law  announced  In  the 
opinion.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  and  decree 
heretofore  rendered  be  set  aside  and  annulled, 
and  it  is  now  ordered  and  decreed  that  the 
Judgment  appealed  from  be  affirmed. 


(45  Lft.  Ann.  UU) 

LAHOURAINB  t.  JUDOB  dVIL  DIS- 
TRICT COURT.     (No.  11,831.)» 
(Supreme  Court  of  Louisiana.     Not.  20,  1893.) 

Ia^in>IX>BD  Ain>  TbMAKT— SumiAXT  PBOOBIDIHeS 

—  Stat  ov  Exscution  —  Dismissiho  Aotioh— 
RSTIBW— Hasmlbss  Erbob. 

1.  In  the  exercise  of  the  superviaory  Jnris- 
diction  of  the  supreme  court  over  inferior  tri- 
bunals, we  will  not,  when  a  judge  has  ruled 
correcuy,  although  the  proceedings  were  irreg- 
olar,  but  no  injury  done  to  the  party,  remand 
the  case  for  him  to  make  precisely  the  same 
ruling  in  the  regular  course  of  procednre. 

2.  In  summary  process  to  obtain  possession 
of  leased  premises,  the  defendant  must  comply 
with  section  2157,  Rev.  St,  in  order  to  obtain 
a  suspensiTe  appeal. 

3.  When  the  canse  of  action  is  not  within 
the  Jurisdiction  granted  by  law  to  the  tribunal. 
It  can  dismiss  the  suit  at  any  time  it  is 
Iwought  to  its  notice. 

(Syllabus  by  the  Conrt.) 

Original  application  of  Jean  Lamouralne 
for  writs  of  mandamus  and  prohibition  to 
the  Judge  of  the  civil  district  court  of  the 
parish  of  Orleans.    Denied. 

John  C.  &  Charles  A.  Wickliffe,  for  relator. 
Oharlea  J.  Theard  and  A.  H.  Fleming,  for 
resp<mdent 

•  Rehearing  refused  December  4,  1893. 


McENBRT,  T.    This  Is  aa  appllcatloB  for 

writs  of  mandamus  and  prohibition  against 
the  respondent  Judge.  The  relator  was  de- 
fendant in  a  suit  instituted  against  him  in 
the  second  city  court  of  New  Orleans  for  the 
purpose  of  ejecting  him  from  leased  prem- 
ises. The  suit  was  tried,  and  Judgment  ren- 
dered against  him.  In  pursuance  of  sections 
2155-2167,  Rev.  St  The  defendant  applied 
for  a  suspensive  appeal,  and  tendered  the 
bond.  The  appeal  was  denied.  He  applied 
for  the  necessary  writs  to  the  dvil  district 
court,  parish  of  Orleans,  to  enforce  his  right 
of  appeal  One  of  the  Judges  <tf  said  court 
issued  an  order  as  follows:  "Let  the  petition 
be  filed,  and  let  the  writs  of  certiorari,  man- 
damus, and  prohibition  issue,  as  prayed  for." 
On  the  allotment  of  cases,  this  application 
went  to  the  Judge  of  division  B  of  said  court 
The  Judge  of  division  B  set  aside  the  order 
for  the  writs  mentioned,  and  made  the  usual 
order  in  such  cases,  commanding  the  Judge 
of  the  second  dly  court  to  produce  the  rec- 
ord in  the  suit  for  the  ejectment  of  defend- 
ant, and  to  show  cause  why  the  writs  orig- 
inally prayed  for  by  defendant  should  not  be 
granted.  The  Judge  of  said  city  court  pro- 
duced the  record  with  his  answer.  The  trial 
of  the  rule  was  fixed  tat  the  11th  September, 
1893.  The  Judge,  on  an  inspection  of  the 
record,  became  satisfied  that  the  civil  district 
court  was  without  Jurisdiction  to  grant  the 
order  for  a  suspensive  appeal,  and  denied  the 
relief  prayed  for,  and  discharged  the  rule.  In 
his  answer,  the  respondent  Judge  says  that, 
although  not  personally  present,  the  relator 
and  his  attorney  had  full  notice  and  knowl- 
edge that  their  application  for  said  writs 
would  be  heard  on  the  day  and  hour  named 
for  the  trial  of  said  rule.  The  relator  filed 
a  motion  for  a  new  trial,  which  was  heard 
and  overruled. 

In  the  application  for  the  writs  to  this 
court,  the  relatw  avers  that  more  than  $25 
were  In  dispute  In  the  ejectment  suit,  and 
that  he  was  entttied  to  an  appeal  from  the 
Judgment  rendered  against  him.  He  com- 
plains of  the  order  of  the  respondent  Judge 
In  setting  aside  the  order  granted  by  one  of 
the  Judges  of  the  civil  district  court  before 
the  allotment  of  said  case,  and  of  the  setting 
of  the  rule  to  show  cause  for  trial  vrithout 
giving  relator  due  notice  of  the  same.  The 
order  granted  In  the  first  Instance  did  not 
mention  any  day  when  the  rule  asked  tor  by 
relator  should  be  tried.  It  ordered  that  the 
writs  prayed  for  should  Issue.  Had  the  case 
been  allotted  to  said  Judge,  he  would  un- 
doubtedly have  had  the  pow^  to  so  alter  the 
order  as  to  require  the  respondent  to  answer 
on  a  day  certain,  why  the  writs  should  not 
be  made  peremptory.  The  Judge  of  dlvisioa 
B  did  that  which  the  Judge  who  granted  the 
order  could  have  done.  The  right  of  relator 
was  not  in  any  way  affected.  His  petiticm 
for  the  writs  was  still  pending  and  on  file, 
•and,  although  the  first  order  was  set  aside, 
yet  it  was  only  for  the  purpose  of  granting 
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the  order  as  prayed  for  by  relator.  The  re- 
spondent judge  fixed  the  trial  of  the  rule  toe 
a  certain  day.  Plaintiff  and  his  attorn^ 
were  absent,  and,  although  not  formally 
served,  with  notice,  they  knew  of  the  day 
fixed  for  the  trlaL  But,  whether  this  was 
sufficient  notice  or  not,  the  entire  record  was 
before  the  Judge,  and  the  following  facts 
were  l>efore  him.  None  othw  could  hare 
been  urged  by  the  relator,  as  these  wa« 
shown  by  the  record,  and  were  conduslve. 

The  plaintiff  sued  for  the  possession  of 
leased  premises.  The  defendant  filed  a  mo- 
tion to  set  aside  the  order  fixing  the  case  for 
trial.  He  filed  an  exception  to  the  jurisdic- 
tion of  the  court  on  the  sole  ground  that  the 
"demand  of  plaintiff  falls  to  show  any  juris- 
diction of  this  court"  He  filed  an  exception 
ttiat  the  full  name  of  the  plaintiff  had  not 
been  disclosed.  The  excepticHis  being  over- 
ruled, he  filed  an  answer  as  follows:  "Now 
comes  defendant,  and  for  answer  shows  that 
.plaintiff  has  accepted  rent  for  the  premises 
since  the  commencement  of  the  proceedings, 
and  is  therefore  not  entitled  to  prosecute  this 
action.  He  further  makes  general  denial  of 
plaintiff's  claim.  He  shows  that  under  his. 
contract  witii  plaintiff  he  is  entitled  to  still 
hold  the  premises  in  dispute."  There  was 
judgment  for  plaintiff,  and  the  defendant 
filed  a  motion  for  a  new  trial.  After  the 
rendition  of  the  judgment,  the  defendant 
made  an  affidavit,  and  filed  the  same,  stating 
that  the  amoimt  in  dispute  was  over  $25. 
He  then  applied  for  a  suspensive  appeal,  and 
tendered  his  bond.  The  face  of  the  record 
shows  conclusively  that  the  dvil  district 
court  was  without  jurisdiction  to  arrest  the 
judgment  by  ordering  a  suspensive  appeaL 
There  was  no  special  defense,  supported  by 
oath  of  defendant,  that  all  the  facts  con- 
tained in  the  answer  were  true,  and  entitled 
him  to  retain  possession  of  the  leased  prem- 
ises, so  as  to  suspend  execution  of  the  judg- 
ment pending  the  appeaL  The  arrest  of  the 
judgment  could  not,  therefore,  be  ordered  by 
the  district  court  This  judgment  must  be 
executed  in  accordance  with  the  provisions 
of  the  Revised  Statutes,  under  the  chapter  of 
"Landlord  and  Tenant"  *  But  we  do  not  un- 
derstand the  summary  process  for  the  eject- 
ment of  tenants  prevents  a  devolutive  appeal 
from  the  judgment  when  the  amount  In  dis- 
pute vests  the  appellate  court  with  jurisdic- 
tion. The  rent  was  for  |30  per  month,  and 
the  rdator  alleges,  in  answer,  that  the  lease 
had  be^i  continued  for  another  month,'  and 
that  he  was  entitled,  under  his  contract,  to 
remain  In  possession  for  the  unexpired  term; 


*Bev.  St  i  2157,  provides:  "No  appeal  from 
any  such  judgment  shall  8nsi>end  execution  un- 
less the  defendant  has  filed  a  special  defense, 
supported  by  his  oath  that  all  the  facts  con- 
tained in  bis  answer  are  true  and  entitle  him  to 
retain  the  possession  of  the  premises;  and  un- 
less, further,  he  give  l>ond  with  good  and  suffi- 
cient secnritT-  for  all  such  damages  as  the  ap- 
prilee  may  soataia." 


but  no  application  was  made  for  a  devolutive 
appeal. 

Ttxe  respondent  judge  found  on  his  docket 
an  application  for  writs  to  compel  a  sus- 
pensive appeal  to  his  court  of  a  case  of 
which  he  had  no  jurisdiction.  The  face  of 
the  papers  showed  tliat  the  order  had  I>een 
improvldently  granted.  He  would  have  bad. 
In  the  first  instance,  the  power  to  refuse  to 
order  the  issue  of  the  alternative  writs.  He 
had  a  right  therefore,  ex  proprio  motu,  to 
dismiss  the  case  for  want  of  jurisdiction  at 
any  time  it  was  brought  to  his  notice.  Gorm- 
ly  V.  Mcintosh,  22  Barb.  271;  Wlldman  v. 
Rider,  23  C!onn.  172;  Knaggs  v.  Conant.  2 
Ohio,  26;  Stoughton  v.  Mott,  13  Vt  175; 
Hoffpanir  v.  Wise,  38  La.  Ann.  701;  State 
V.  Voorhies,  41  La.  Ann.  540,  16  South.  821. 
If  the  relief  prayed  for  by  rdator  Mren 
granted,  the  result  could  only  be  a  ratifica- 
tion of  the  decree  rendered  by  the  respond- 
ent judge.  Conceding  that  there  was  irreg- 
ularity in  the  proceedings  below,  in  disposing 
of  a  case  of  which  he  had  no  jurisdiction,  to 
arrest  the  judgment  and  grant  the  relief 
prayed  for,  we  cannot  compel  him  to  assume 
jurisdiction  when  he  has  none;  nor  will  we 
so  exerdse  the  supervisory  jurisdiction  of 
this  court  over  inferior  tribunals  as  to  com- 
pel them  to  withhold  their  signatures  from  a 
judgment  that  is  correct,  in  eliminating  from 
their  docket  cases  which  have  been  lmproi>- 
erly  lodged  there.  State  ▼.  Judges  of  Court 
of  Appeals,  45  La.  Ann.  — ,  14  South.  118, 
(just  decided.)  The  relief  prayed  for  is  de- 
nied, and  the  rule  granted  herein  discharged, 
at  rdator's  costs. 


(«  Ls.  Ann.  UtT) 

Succession  of  GAINES.    (No.  11,19a) 

(Supreme  Court  of  Louisiana.     Nov.  20,  1893.) 

Probatb  of  Will  —  DoMioiLS  of  Test atob— Res 
Judicata. —  Foreign  AUmmsTiuTioM — Riobts 
OF  Resident  Ckkditobs. 

1.  Neither  the  domicile  nor  the  residence  of 
Myra  Clark  Gaines  was  in  Louisiana.  In  1885 
she  was  temporarily  in  this  state,  but  her  dom- 
icile at  that  time  was  in  Kings  county,  in  the 
state  of  New  York. 

2.  At  her  death  the  succession  was  imme- 
diately opened  at  her  domicile,  Independently 
of  her  having  property  at  that  time  in  New 
York.  Whether  tliat  succession,  as  to  its  char- 
acter, was  legal  or  testamentary,  was  a  ques- 
tion necessarily  to  be  determined  liy  the  pro- 
bate court  of  the  domicile.  The  unity  of  the 
succession  was  not  destroyed  by  the  fact  tliat 
portions  of  the  property  might  be  located  in 
different  jurisdictions  in  different  states,  and 
because,  from  motives  of  public  policy,  or  the 
operation  of  local  laws,  vnyperty  so  situated 
might  be  partially  or  entirely  withdrawn  from 
the  control  of  the  court  of  the  state  of  the  dom- 
icile, or  subjected,  for  the  same  reasons,  to  spe- 
cial restrictions. 

3.  The  probate  court  of  Kinss  county,  N. 
Y.,  was  unquestionably  authorized  to  have  pre- 
sented to  it  an  instrument  purporting  to  be  the 
last  will  and  testament  of  the  deceased,  and, 
after  due  proceedings  and  inquiry  had,  to  de- 
termine whether  it  was  such  last  will  and  tes- 
tament under  the  laws  of  the  place  of  the  dom- 
icUa. 
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4.  TIpoB  nreaentatloii  to  the  drfl  district 
court,  of  a  duly-authenticated  record  of  the  pro- 
bate court  of  the  domicile  of  a  deceased  peiv 
son,  probating  a  certain  instrament  as  the  last 
will  and  testament  of  that  person,  and  ordering 
its  execution,  it  was  the  duty  of  that  court  also 
to  recognize  the  instrument  as  such  last  will, 
notwithstanding  the  fact  that  the  instrument 
had  been  once  offered  in  .the  civil  district  court 
for  probate,  and,  as  a  matter  of  original  pro- 
bate, the  probate  had  been  refused  on  the 
ground  that  it  did  not,  as  to  form,  comply  with 
the  laws  of  Ix>nisiana.  When  the  instrument 
was  presented  the  second  time,  the  ciril  dis- 
trict court  was  not  called  on  to  deal  directly 
with  and  on  the  instrument  as  a  matter  stiU 
in  pais,  for  the  purpose  of  determining  whether 
it  was  the  last  will  and  testament  of  the  de- 
ceased. That  question  had  been  passed  on  to, 
and  determined  by,  the  conrt  competent  and  au- 
thorized to  do  so,  and  it  was  merged  in  the 
judgment  of  that  court.  A  recognition  of  the 
will  as  such,  when  presented  under  such  cir- 
cumstances, was  perfectly  consistent  with  the 
correctness  of  the  original  decree  of  the  ciTil 
district  court  refusing  to  probate  it  as  an  orig- 
inal question.  A  recognition  of  the  instrument 
as  the  last  will  of  the  deceased  will  not  neces- 
sarily carry  with  it  an  execution  in  Louisiana 
of  all  the  provisions  of  the  'will.  If  there  be 
any  parties  in  this  state,  creditors  or  others, 
who  nave  legal  right  to  contest  its  provisions, 
those  rights  will  remain  unaffected  by  the  sim- 

Ble  recognition,  as  a  fact,  that  Uie  instrument 
I  the  last  will  of  the  deceased. 

5.  An  ancillary  succession  having  been 
opened  in  this  state,  before  property  can  be 
withdrawn  from  the  hands  of  the  administra- 
tor, proceedings  contradictorily  with  him  will 
have  to  be  taken,  which  will  furnish  ample  op- 
portunity to  all  parties  legally  Interested  to  pro- 
tect their  rights. 

6.  The  fact  that  the  decree  of  the  probate 
court  of  Kings  county,  N.  Y.,  has  been  appeal- 
ed from  devoTutively,  does  not  present  any  legal 
reason  for  not  recognizing  presently,  in  Louisi- 
ana, the  decree. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

WlUlain  B.  Davenport,  who  was  appointed  ad- 
ministrator of  the  estate  of  Myra  Clark  Gaines, 
deceased,  by  a  court  of  the  state  ofNewTork, 
petitioned  for  registration  and  execution  in 
Louisiana  of  an  alleged  will  of  decedent. 
To  this  petition,  HaUle  L.  Whitney  and  oth- 
ers filed  opposition,  and  Edmund  P.  Gaines 
and  others  intervened,  claiming  to  be  leg- 
atees under  such  wiU.  Ftom  a  judgment 
sustaining  the  opposition,  petitioner  and  in- 
terveners appeal.    Reversed. 

Farrar,  Jonas  &  Kruttschnltt,  for  WiUiam 
B.  Davenport,  appellant  Blcbard  De  Gray 
and  Browne  &  Choate,  for  other  appellants. 
Thomas  J.  Semmes  and  Rouse  &  Grant,  for 
appellees. 

iUtOaOtAJS,  O.  J.  Mrs.  Myra  Clark  Gaines 
died  in  the  dty  of  New  Orleans  on  the  9th 
of  January,  1885.  On  the  12th  of  January 
of  the  same  year,  Mrs.  Marie  P.  Byans  pre- 
sented for  probate,  to  the  dvU  district,  court 
for  the  parish  of  Orleans,  what  purported  to 
be  an  olographic  will  of  the  deceased,  dated, 
"New  Orleans,  January  8,  1885."  On  the 
same  day  what  also  purported  to  be  a  will 
of  the  deceased  In  the  nuncupative  form, 


under  private  signature,  dated,  "New  Or- 
leans, January  5,  1886,"  was  presented  for 
probate  to  the  same  court  by  W.  H.  Wilder 
and  J.  Y.  Christmas,  who  were  therein 
named  as  executors.  They  resisted  the  pro- 
bate of  the  will  of  January  8th,  on  the 
^ound  that  it  was  a  forgery.  The  probate 
of  the  will  of  January  6th  was  resisted  by 
Mrs.  Evans  on  the  ground  that  it  had  been 
superseded  by  a  will  subsequent  in  date,  and 
wa»  defective  in  form.  These  issues  were 
presented  and  tried,  resulting  in  a  judgment 
rendered  February  21,  1885,  which  decreed 
that  the  instrument  purporting  to  be  an 
olographic  will  of  Mrs.  Gaines,  dated  Jan- 
uary 8,  1885,  was  fraudulent  and  forged, 
and  not  entitled  to  probate,  and  that  the 
nimcupattve  will  of  January  5,  1885,  was 
defective  In  form,  and  therefore  not  entitled 
to  probate,  reserving,  however,  the  right  oC 
the  executors  to  propound  the  same  for  pro- 
bate at  Washington,  D.  0.,  the  domicile  of 
the  deceased.  On  an  appeal  to  this  court,, 
taken  by  Mrs.  Evans,  firom  that  part  of  the 
judgment  which  declared  the  alleged  will  of 
January  8th  to  be  a  forgery,  the  Judgment 
of  the  district  court  was  affirmed.  38  La. 
Ann.  123.  No  appeal  was  taken  from  the 
judgment  refusing  to  probate  the  wUl  of 
January  5,  1885.  The  judgment  having  be- 
come final,  the  district  court  appointed  Mrs. 
Mattie  L.  Whitney  tutrix  of  her  minor  chil- 
dren, who  were  grandchildren  of  the  de- 
ceased, and  appointed  James  Y.  Christmas 
tutor  of  his  minor  children,  they  being  also 
grandchildren  of  Mrs.  Gaines,  and  they.  In 
their  said  capacities,  administered  the  suc- 
cession in  Louisiana.  Subsequently,  James 
Y.  Christmas  died,  and,  after  a  contest  for 
the  administratorship,  the  court  appointed 
WlUlam  Wallace  Whitney,  who  had  become 
of  age,  administrator  in  this  state.  Subse- 
quently to  the  refusal  of  the  district  court 
to  probate,  as  has  been  stated,  the  nuncu- 
pative will  of  January  6tb,  it  was  taken 
to  the  surrogate's  court  for  the  county  of 
Kings,  in  the  city  of  Brooklyn,  state  of  New 
York,  and  there  offered  for  probate  by  W.  H. 
Wilder,  the  surviving  executor  named  In  the 
wilL  The  probate  was  there  opposed  by 
Mrs.  Marie  P.  Evans,  who  set  up  the  forged 
will  of  January  8,  1885.  This  latter  instru- 
ment was  again  rejected,  and  the  nuncu- 
pative will  of  January  6,  1885,  was,  by  a 
judgment  rendered  June  29,  1891,  decreed  to 
have  been  properly  executed  conformably 
to  l^e  statutes  of  New  York,  to  be  genuine 
and  valid,  and  to  be  the  last  will  and  tes- 
tament of  Myra  Clark  Gaines.  It  was  fur- 
ther decreed  that,  at  the  time  of  the  exe- 
cution of  said  instrument,  Mrs.  Gaines  was 
in  all  respects  competent  to  make  the  same, 
and  was  not  under  any  restraint  or  undue  In- 
fluence. The  judgment  furth^  declared  that 
William  W.  Whitney,  Myra  O.  Whitney,  Zu- 
Une  Whitney,  William  W.  Christmas,  Rhoda 
B.  Kennedy,  and  James  M.  Christmas,  all 
heirs  and  next  of  kin  of  Mrs.  Gaines,  bad 
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1>een  made  parties  to,  and  bad  made  appear- 
ance In,  the  proceeding;  the  minor  Zuline 
Whitney  appearing  through  her  special 
guardian,  William  H.  VorA.  An  appeal  de- 
TolntlTe  in  character,  and  which  is  still  pend- 
ing in  Nerw  Yoik,  was  taken  from  this  Jndg- 
meat  by  William  W.  Christmas  and  Rhoda 
B.  Kennedy.  On  tbe  4th  August,  1892,  the 
surrogate,  declaring  that  a  delay  had  been 
necessarily  prodnced  In  granting  letters  tes- 
tamentary or  letters  of  administration  on  the 
estate  of  Mrs.  Oalnes,  and  that  at  the  time 
of  her  death  she  was  a  resident  of  the  comi- 
ty of  Kings,  by  reason  whereof  the  ordering 
and  granting  administration  of  all  and  slnga- 
lar  the  personal  property,  goods,  chattels, 
and  credits  whereof  she  died  possessed  ap- 
pertained to  bis  court,  appointed  William  B. 
Davenpwt,  pabllc  administrator  in  Kings 
connty,  temporary  administrator  of  all  the 
said  personal  property,  goods,  chattels,  and 
credits.  On  the  11th  December,  1892,  William 
B.  Davenport,  as  public  administrator  In  Kings 
coimty,  Brooklyn,  N.  Y.,  and  temporary  admin- 
istrator of  the  personal  property,  goods,  chat- 
tels, and  credits  of  Mrs.  Myra  Clark  Gaines, 
filed  a  petition  In  the  district  court  for  the 
parish  of  Orleans,  to  which  he  annexed  a 
certlfled  copy  of  the  proceedings  had  before 
the  surrogate  In  the  matter  of  the  probate 
of  the  wOI  of  Mrs.  Gaines,  In  which  petition 
he  alleged  his  appointment  as  above  stated, 
and,  annexing  copies  of  the  letters  of  ap- 
pointment, he  averred  that  under  the  laws 
of  New  York  his  powers  under  said  appoint- 
ment were  the  same  as  that  of  executor  with 
seisin  und»  the  laws  of  Louisiana.  He  fur- 
ther alleged  that  Mrs.  Gaines  was  at  tbe 
time  of  her  death,  and  had  for  many  years 
prior  thereto  been,  domiciled  In  said  Kings 
coimty.  He  prayed  that  the  certified  copy 
of  tbe  will  be  registered,  and  ordered  to  be 
execQted  by  the  court  Opposition  to  this 
demand  was  filed  by  Hattie  L.  Whitney, 
William  W.  Whitney,  Znllne  Whitney,  (now 
wife  of  Somers,)  William  W.  Christ- 
mas, James  M.  Christmas  and  Rhoda  B. 
Kennedy,  wife  of  Charles  U.  Kennedy,— the 
said  opponents  declaring  themselves  to  be  the 
sole  heirs  at  law  of  Mrs.  Oalnes,— and  Wil- 
liam W.  Whitney,  declaring  hlmsdf  to  be, 
and  as  appearing  as,  administrator  of  the 
succession  of  Mrs.  Gaines,  now  imder  ad- 
ministration in  the  dvil  district  court  The 
grounds  of  the  opposition  were:  "(1)  Be- 
cause William  H.  WUder  bad.  on  the  12th' 
January,  1885,  propounded  said  alleged  will 
to  the  dvU  district  court  for  the  parish  ot 
Orleans,  and  prayed  that  the  same  be  pro- 
bated, and  after  due  proceedings  had,  and 
evidence  adduced  In  support  thereof,  it  was 
finally  ordered,  adjudged,  and  decreed  that 
said  alleged  will  was  not  a  valid  will,  and 
to  it  probate  was  refused;  and  it  was  further 
adjudged  and  decreed  that  said  Myra  Clark 
Ctalnes  was,  at  the  time  of  the  execution  of 
said  alleged  will,  domiciled  in  the  District 
of  Columbia,  and  tbe  right  of  proponent  to 


apply  to  the  propee  court  In  said  district  for 
the  probate  of  said  will  was  rvaerreA,  all 
of  which  wUl  more  fully  appear  by  the  pro- 
ceedings and  Judgment  therdn  rendered  the 
27th  day  of  February,  1885,  and  which  Judg- 
ment has  not  been  appealed  from,  annulled, 
or  vacated,  and  remains  In  full  force  and 
effect  (2)  Because  said  Myra  Clark  Gaines 
did  not  die  In  the  state  of  New  York,  was 
not  domiciled  therein,  nor  a  resident  there- 
of, at  the  time  of  her  death,  and  had  no 
property  In  said  state,  and  said  surrogate's 
court  of  Kings  county,  in  said  state,  was 
without  Jurisdiction  to  admit  said  alleged 
will  to  probate.  (3)  Because  the  records  of 
the  proceedings  in  said  surrogate's  court, 
upon  the  petition  of  said  Wilder  for  the 
probate  of  said  will,  show  that  the  decree 
admitting  said  wUl  to  probate  has  been  ap- 
pealed from,  which  appeal  is  still  pending: 
and  said  decree  Is  not  a  final  one,  which  au- 
thorizes this  court  to  order  the  registry  and 
execution  of  said  will.  (4)  Because  a  will 
made  In  Liouisiana,  and  rejected  by  its 
courts,  can  have  no  effect  In  Louisiana,  al- 
though It  may  be  admitted  to  probate  else- 
where." After  the  opposition  had  been  filed, 
Edmund  P.  Oalnes,  of  New  York,  Myra 
Clark  Gaines  Maserat  John  W.  Harmon, 
of  Mississippi,  and  George  W.  Benson,  of 
Georgia,  all  legatees  imder  tbe  wUl  sought 
to  be  probated,  Intervened  in  the  proceed- 
ings, praying  that  the  balance  of  the  funds 
in  the  hands  of  William  Wallace  Whitney, 
administrator,  after  the  payment  of  the 
debts.  Judgments,  legal  charges,  and  such 
claims  as  are  now  in  process  of  adjustment 
in  the  courts  sitting  in  Louisiana,  be  ordered 
paid  over  to  William  B.  Davenport,  tempo- 
rary administrator  of  the  estate  of  Myra 
Clark  Gaines  in  Kings  county,  N.  Y.  The 
district  Judge,  on  trial  of  the  opposition, 
sustained  the  same,  and  refused  the  ap- 
plication of  William  B.  Davenport,  the 
temporary  administrator,  and  rejected  the 
will.  William  B.  Davenport  has  appealed, 
as  have  the  Interveners,  from  the  Judgment 
The  district  court  considered  that  the  will 
of  Myra  Olark  Oalnes  dated  January  5,  1886, 
having  been  made'  in  Louisiana,  Is  governed 
by  the  laws  of  Louisiana,  and,  having  been 
already  decreed  Invalid  by  that  court  be- 
cause not  made  In  the  form  prescribed  by 
law.  It  could  not  be  taken  to  New  York,  the 
last  domicile  of  the  testator,  probated  there, 
and,  having  been  received  and  made  valid 
in  New  Yiwk  by  the  laws  of  New  York, 
brought  back  here  tor  recognition  and  execu- 
tion by  it  on  property  situated  In  this  state, 
and  in  the  possession  of  an  officer  of  that 
court  The  district  Judge,  In  his  opinion, 
says:  "The  will  was  probated  In  New  York 
because  the  city  of  Brooklyn,  In  the  county 
of  Kings,  state  of  New  York,  was  considered 
the  last  domicile  of  tbe  deceased.  It  is 
proved  in  this  case  to  be  so  by  her  own 
Judicial  admissions  made  In  the  courts  of 
this  state^  and  in  the  federal  courts  years 
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prior  to  and  a  few  montlis  befwe,  her  death, 
and  Blnce  her  death  conceded  to  be  her 
domicile  hy  her  hdrs  and  those  administer- 
ing her  enccession.  The  reservation  In  the 
Judgment  to  propound  the  will  at  Washing- 
ton, D.  C,  the  domicile  of  the  deceased,  is 
mere  obiter  dictum,  as  the  place  of  the  dcHul- 
dle  was  not  at  Issue  In  that  proceeding.  It 
is  simply  a  reservation  to  propound  the  will 
for  probate  at  the  last  domicile  of  the  de- 
ceased, wheresoever  that  might  be."  He 
further  says:  "This  court  has  already  de- 
termined that  the  will  was  not  made  in  the 
form  prescribed  by  our  laws,  and  therefore, 
under  article  1506,  was  null  and  void.  The 
fact  that  the  deceased  resided  out  of  this 
state  did  not  empower  her  to  dispose  of  her 
property  In  this  state  in  a  manner  difterent 
from  that  prescribed  by  the  laws  of  this 
state.  Article  401  of  the  Revised  Civil  C!ode 
declares  that  persons  who  reside  out  of  the 
state  cannot  dispose  of  the  property  they  pos- 
sess here  in  a  manner  different  from  that  pre- 
scribed by  its  laws.  It  Is  immaterial  whether 
Myra  Clark  Gralnes'  domicile  was  here  or  In 
New  York.  Her  will  is  governed  by  the  laws 
of  Louisiana,  the  law  of  the  place  where  it 
was  made,  not  by  the  law  of  the  domicile.  It 
having  been  made  In  Louisiana,  no  other 
law  can  be  resorted  to  for  the  purpose  of  de- 
termining Its  validity  as  to  form  or  effect, 
so  far  as  Its  operation  on  property  In  this 
state  is  concerned.  The  domicile  of  a  testa- 
tor, as  to  the  form  and  effect  of  a  will,  is 
Ignored  by  our  law.  It  is  the  place  where 
it  Is  made,  and  the  property  disposed  of  Is 
situated,  that  Is  recognized.  •  •  •  The  de- 
cree of  the  surrogate's  court  of  Kings  county. 
New  York,  merely  declares  that  the  will  Is  a 
valid  will  In  New  York.  It  does  not  decree 
that  It  is  valid  everywhM'e.  It  is  valid  there, 
and,  whether  admitted  to  probate  here  or 
not,  the  action  of  thin  court  cannot  alter  its 
effect  upon  property  there."  In  discussing 
the  legal  propositions  submitted  to  us  In  this 
case,  we  hold,  as  established  beyond  ques- 
tion as  a  fact,  that  at  the  time  of  the  making 
of  the  will  of  January  5, 1886,  and  at  the  time 
of  her  death,  Mrs.  Myra  Clark  Gaines'  domi- 
cile was  in  the  city  of  Brooklyn,  New  York 
state,  and  that  she  was  only  temporarily  in 
New  Orleans  at  that  time. 

The  first  ground  of  opposition  submitted 
by  the  appellees  was,  as  we  have  seen,  that 
the  district  court  for  the  parish  of  Orleans 
had,  on  the  27th  February,  1885,  on  the  ap- 
plication of  W.  H.  Wilder  and  James  Y. 
Christmas  to  probate  the  will  of  the  8th  of 
January,  in  which  they  were  named  ex- 
ecutors, refused  to  do  so,  and  reserved  the 
right  to  propound  the  same  for  probate  at 
the  city  of  Washington,  as  the  place  of  her 
domicile,  and  that  this  decree,  having  never 
been  appealed  from,  annulled,  or  vacated,  re- 
mained still  In  full  force  and  effect  The 
record  does  not  show  whetha:  this  particular 
contention— which  is  substantially  a  plea  of 
res  Judicata— was  intorposed  or  not,  as  an 


objection  in  the  surrogate's  court  Whedier 
It  was  so  Interposed,  or  whether  made  tar 
the  first  time  in  the  last  proceedings  in 
Louisiana,  it  was  in  neither  event  well  taken. 
The  only  question  before  the  civU  district 
court  In  1885  was  whether  that  court  should, 
as  a  matter  of  original  probate,  probate  the 
win,  and  that  question  was  determined  ad- 
versely to  the  probate,  solely  because  It  did 
not  conform,  as  to  form,  with  the  require- 
ments of  the  laws  of  this  state.  Neither 
the  correctness  nor  the  force  and  effect  of 
that  Judgment  on  the  Issue,  as  so  presented, 
are  contested,  nor  will  that  Judgment  be  af- 
fected by  a  decree  rendered  In  the  present 
proceeding.  It  can  stand  perfectiy  consist- 
ent with  the  granting  of  the  application  we 
are  now  considering.  Aa  regards  the  dotal- 
clle  of  the  testator,  that  question  was  not  an 
Issue  in  the  former  proceeding,  and  the  men- 
tion of  her  domicile  (made  In  that  portion  of 
the  decree  reserving  to  the  executor  the  right 
to  propound  the  will  for  probate  elsewhere)  as 
being  In  the  city  of  Washington  was  un- 
called for,  bound  no  one,  and  was  entirely 
surplusage. 

The  second  objection  was  to  the  probate 
of  the  will  by  the  surrogate,  on  the  ground 
of  a  want  of  Jurisdiction  in  the  surrogate's 
court  This  want  of  Jurlsdlcti<Mi,  which  seems 
to  have  been  once  urged,  and  then  formally 
withdrawn,  in  that  court,  is  based  upon  the 
claim  that  Mrs.  Gaines  did  not  die  in  the 
state  of  New  York,  was  not  domiciled  nor 
a  resident  thereof  at  the  time  of  her  death, 
and  had  no  property  in  that  state.  We  con- 
cur In  opinion,  with  the  surrogate  and  the 
district  Judge,  that  Mrs.  Gaines'  domicile 
was  In  Kings  county,  N.  Y.,  at  the  time  of 
her  death.  Her  succession  was  Instantly 
opened,  by  the  fact  of  her  death,  at  the 
place  of  her  domicile.  That  result  was  to- 
tally Independent  of  her  having  property 
at  that  time  in  the  county  of  Kings,  or  hi  the 
state  of  New  York.  Whether,  when  she 
died,  her  succession  was,  as  to  its  character, 
a  legal  or  a  testamentary  one,  was  a  ques- 
tion necessarily  to  be  determined  at  the  place 
of  legal  opening.  When  the  succession 
opened,  it  opened  as  a  single  and  entire  suc- 
cession. The  unity  of  the  succession  was  not 
destroyed  by  the  fact  that  potions  of  the 
property  might  be  located  In  different  Juris- 
dictions and  In  different  states,  and  because, 
from  motives  of  public  policy,  or  the  opera- 
tion of  local  laws,  the  prc^erty  so  situated 
might  be  withdrawn  partially  or  entirely 
from  the  control  of  the  laws  of  the  state 
of  the  domicile,  or  subjected,  for  the  same 
reasons,  to  special  restrictions.  The  lan- 
guage of  this  court  in  Burbank  v.  Payne, 
17  La.  Ann.  15,  that  when  a  person  dies, 
leaving  property  in  two  or  more  countries, 
his  property  in  each  state  is  considered  as 
a  s^arate  succession  for  the  purpose  of 
administration,  the  payment  of  debts,  and 
the  declsl<m  of  the  claims  of  parties  asserting 
titie  thereto^   was  never   intended   to   con- 
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rey  the  Idea  that  the  fictitious  being  or  en- 
tity known  as  the  "succession"  was,  from  a 
legal  standpoint,  other  than  single  and  In- 
dirislble.  The  court  was  dealing,  not  with 
the  succession  Itself,  but  with  the  effect  of 
the  laws  of  Louisiana  upon  property  of  that 
succession  which  chanced  to  be  within  the 
limits  of  this  state.  The  domicile  of  the 
deceased  person  being  the  place  of  the  open- 
ing of  the  home  or  mother  succession,— the 
succession  proper,— the  court  of  that  domi- 
cile is  unquestionably  authorized  to  have 
presented  to  it  an  instrument  purporting  to 
be  the  last  will  and  testament  of  the  de- 
ceased, and,  after  due  proceedings  and  in- 
quiry had,  to  determine  whether  it  be  such 
last  will  under  the  laws  of  the  place  of  the 
domicile.  In  the  matto:  before  us,  the  sur- 
rogate. In  a  proceeding  to  which  the  surviv- 
ing executor  and  the  legal  heirs  and  next 
of  kin  of  Mrs.  Gaines  were  parties,  had  pro- 
pounded before  his  court,  for  probate,  the 
will  of  the  0th  January,  1886,  and,  after 
hearing,  pronounced  It  the  last  will  and  tes- 
tament of  Mrs.  Gaines,  probated  it,  and  or- 
dered its  execution.  He  did  so  in  the  dear 
exercise  of  his  jurisdiction.  If  a  decree  In 
Louisiana  could,  under  any  circnmstancee, 
have  controlled  the  surrogate  in  his  action, 
the  particular  decree  relied  on  certainly  did 
not  do  so,  for  it  recognizes  the  right  (if  any 
such  recognition  were  necessary)  to  a  future 
probate  at  the  testator's  domicile,  and  did 
not  attempt  to  close  the  door  to  subsequent 
action  elsewhere. 

The  third  objection  was  that  the  probate 
decree  in  New  York  could  not  be  legally 
registered  and  acted  upon  here^  for  the  rea- 
son  that  it  was  not  a  final  decree,  an  appeal 
liavlng  been  taken  from  the  same.  The  ap- 
peal taken  was  not  suspensive,  and  the  evi- 
dence establishes  that  the  effect  of  the  de- 
cree, as  such,  was  not  interfered  with  by 
the  appeal. 

The  fourth  ground  of  opposition  assigned, 
and  which  was  sustained  by  the  district 
court,  was  "that  a  wlU  made  in  Louisiana, 
and  rejected  by  its  courts,  could  have  no 
etCect  in  Louisiana,  although  it  may  be  ad- 
mitted to  probate  elsewhere."  In  maintain- 
ing this  ground  of  opposition,  refusing  the 
application,  and  rejecting  the  will,  we  are 
of  the  opinion  the  judge  erred.  His  errcw 
was  occasioned  by  taking  into  consideration, 
for  the  purpose  of  reaching  his  conclusions, 
some  subjects  which  were  outside  of,  and 
foreign  to,  the  restricted  Issue  submitted  to 
him.  The  question  before  him  was  not 
whether  the  Instrument  purporting  to  be 
Mrs.  Gaines'  will  should  be  probated  here 
as  a  miitter  of  original  probate.  That  had 
been  once  attempted  In  his  court,  and  failed; 
the  court,  however,  properly  recognizing  the 
right  of  the  parties  In  interest  to  propound 
It  later  for  probate  at  the  domicile.  The 
parties  in  Interest  acted  upon  that  sugges- 
tion. When  the  case  went  a  sec<md  time  be- 
fore the  lower  court,  matters  had  advanced 


very  greatly  beyond  the  point  where  the 
first  Judgment  left  them.  Whm  brought  a 
second  time  befwe  the  civil  district  court,  the 
case  was  presented  under  entirely  dlftn-ent 
conditions  from  those  which  had  existed 
before,  the  object  of  the  demand  being  also 
essentially  ditTerent  In  the  pase  at  bar  the 
court  was  not  called  on  to  deal  directly 
with  and  on  the  instrument  as  a  matter 
still  in  pals,  for  the  purpose  of  determining 
whether  it  was  really  the  last  will  and  testa- 
ment of  the  deceased.  That  question  had 
passed  on  to,  and  been  determined  by,  a 
court  competent  and  authorized  to  do  so, 
and  it  was  merged  In  the  judgment  of  that 
court  What  the  court  was  asked  to  do  was 
to  recognize  and  give  efTect  to  the  judgment, 
itself,  and,  as  resulting  from  that  judgment, 
to  recognize  and  give  effect  to  the  adjndi- 
c&tioa  made  on  it,  tbi^t  a  particular  instru-^. 
ment  identlfled  with  and  by  the  judgment 
was  really  the  last  will  and  testament  of 
Mrs.  Gaines,  made  and  executed  according 
to  the  laws  of  the  state  in  which  she  had 
her  domicile  at  the  time  of  its  making  and 
the  time  of  her  death.  What  the  applica- 
tion had  in  view  was  not  to  obtain  a  decree 
giving  effect  to  the  various  provisions  of 
the  will,  and  passing  upon  and  fixing  the 
rights  of  the  parties  under  the  wlU,  but  a 
decree  which  would  recognize  the  Instrument, 
to  be  Mrs.  Gaines'  will,  and  give  effect  to 
It,  to  the  extent  necessary  to  make  it  the 
basis  of  claims  predicated  upon  It  as  such. 
We  are  of  the  opinion  that  the  court  erred: in, 
giving  to  the  application  an  intended  scope, 
greater  that  this,  and  in  deciding,  at  this 
stage  of  the  proceedings,  the  will  and  its. 
provisions  to  be  Inoperative  in  this  state, 
That  issue  did  not  legitimately  arise  on  the 
application  before  us,  and  should  be  left 
at  large  tor  the  future.  If  there  be  any 
parties  in  this  state,  creditors  or  others,, 
who  have  the  legal  right  to  contest  the  pro- 
visions of  the  will,  those  rights  would  have 
remained  unaffected  by  simply  recognizing 
as  a  fact,  what  Is  unquestionably  the  fact, 
that  the  Instrument  in  question  was  the  will 
of  the  deceased.  Whether  it  will  be  oper- 
ative or  not  in  Louisiana  Is  a  different  mat- 
ter. An  ancillary  administration  of  the 
succession  of  Mrs.  Gaines  has  been  opened 
in  this  state,  and  an  administrator  has  been 
appointed.  Before  property  in  his  hands 
can  be  taken  from  him,  proceedings  contra- 
dictorily with  him  will  have  to  be  taken. 
Those  proceedings  wiU  furnish  ample  op- 
portunities to  all  parties,  who  may  have 
Interests  Injuriously  and  Illegally  affected 
by  the  will,  to  protect  them.  It  by  no 
means  follows  that  because  the  Instrument 
In  question  discloses  xmcontrovertibly  the 
last  wishes  and  desbres  of  the  deceased, 
and  because  we  so  recognize,  therefore  those 
wishes  and  desires  are  to  prevail  if  they 
come  In  conflict  with  the  will  of  the  people 
of  this  state,  as  evidenced  by  statutes  and 
decrees  of  its  courts;    but  the  existence  of 
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such  nicgal  provisions  mnst  be  shown  In 
j)Top«  proceedings  contradlctcvUy  with 
proper  parties.  The  rights  of  persons  claim- 
ing under  the  wlU  cannot  be  summarily 
disposed  of  by  rejecting  the  present  applica- 
tion. We  are  of  the  opinion  that  when  the 
surrogate  of  Kings  -county  rendered  a  de- 
cree in  proceedings  contradictorily  taken  be- 
twem  W.  H.  Wilder,  as  ezecutw  of  the  will, 
and  the  legal  hdrs  and  next  of  kin  of  Mrs. 
Oalnes,  holding  the  instrument  dated  Janu- 
ary 5,  1885,  and  purporting  to  be  the  last 
'Will  and  testament,  to  be  truly  and  legally 
such,  that  particular  fact  must  be  taken  In 
this  state  as  fixed  by  the  Judgment,  and 
given  effect  to  in  Louisiana  as  an  estab- 
lished fact  This  result  of  the  Judgment  is 
not  afTected  by  the  fact  that  the  application 
In  this  case  was  made  by  the  temporary  ad- 
ministrator Instead  of  the  executor.  The 
temporary  administrator  is  legally  acting  In 
lieu  of  the  executor.  The  intervention  of  B. 
P.  Oalnes  and  others  in  the  proceedings  has 
no  Influence  upon  that  question. 

For  the  reasons  herein  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  Is 
hereby,  annulled,  avoided,  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  the  Instrument  dated,  "New  Orleans, 
January  5,  1885,"  purporting  to  be  the  last 
will  and  testament  of  Myra  Clark  Gaines, 
and  probated  as  such  by  the  surrogate's 
court  for  the  county  of  Kings,  In  the  stata 
of  New  York,  on  the  24th  day  of  June^  1891, 
be,  and  it  Is  hereby,  recognised  as  the  last 
win  and  testament  of  Myra  Clark  Gaines; 
costs  to  be  paid  by  appellees. 

PABLANOB,  J.,  takes  no  part 


(«  hk.  Ann.  ISnO 

MALLARD  et  al.  v.  DBJAN.     (No.  11,260.) 

(Supreme  Court  of  Louisiana.     Nov.  20,  1883.) 

Sals  o»  Istants'  Puopbbtt— Valtditt— Eh- 
robobmsht  aoaikbt  purchasbb. 

1.  A  sale  of  minora'  property,  without  an 
order  of  court,  and  on  the  recommendation  of 
a  family  meeting,  is  null  and  void. 

2.  The  adjndicatee  at  the  sale  of  minors' 
property,  without  an  order  of  court,  cannot  be 
compelled  to  accept  the  same,  on  the  delibera- 
tions of  a  family  meeting  called  to  ratify  such 
Illegal  sale.  His  assent  to  the  ratification  is 
essential,  under  article  1794  of  the  Revised 
CivU  Code. 

3.  An  order  for  the  sale  of  minors'  proper- 
ty at  private  sale,  under  Act  No.  25  of  1878, 
does  not  authorize  a  public  sale  of  said  prop- 
erty. 

4.  When  minors'  property  has  been  illegal- 
ly advertised  for  sale,  no  order  of  court  having 
been  granted  for  its  sale,  and  a  family  meet- 
ing is  convened,  and  they  recommend  the  sale 
of  the  property  on  the  terms  and  conditions  as 
advertised,  and  the  judgment  of  homologation 
is  rendered  only  a  few  hours  l>efore  the  sale, 
said  sale  cannot  be  construed  into  a  private 
aale  made' under  the  judgment  rendered. 

a  The  adjudicatee,  not  havinK  bargained 
for  the  property  at  private  sale,  cannot  be  com- 
pelled to  accept  the  title  to  said  property,  as 


it  is  on  its  face  suggestive  of  future  and  seri- 
ous litigation. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parUb  of 
Orleans;  George  H.  Tbeard,  Judge. 

Action  by  Albert  Mallard  and  others  against 
Widow  Pierre  Dejan  to  compel  defendant  to 
accept  certain  property  which  she  purchased 
at  judicial  sale.  Defendant  had  Judgment 
and  plalntitTs  appeaL    Affirmed. 

George  C.  Andry  and  Charles  F.  Claiborne, 
for  appellants.  Charles  J.  Theard,  for  ap- 
pellee. 

McBNERY,  J.  Albert  Mallard,  Prudent 
Mallard,  George  Mallard,  majors,  and  the 
minor  children  of  Maria  Mallard,  deceased, 
owned  a  piece  of  property,  comer  of  Royal 
and  Bienville  streets.  Some  of  the  coproprle- 
tors  were  desirous  for  a  division  of  the  prop- 
erty, which  could  not  be  divided  In  kind. 
Without  an  order  of  court  based  upon  the 
recommendations  of  a  family  meeting,  the 
parties,  the  minors  being  represented  by  their 
tutor,  who  was  their  father,  agreed  to  sell 
said  property  at  auction,  and  advertised  the 
same  for  sale,  on  certain  terms  and  condi- 
tions, on  the  30th  of  November,  1892,  the 
sale  to  take  place  on  the  14th  December,  1892, 
Spear  <&  Bscoffler  being  the  licensed  auction- 
eers to  effect  the  sale  of  the  property. 
During  the  Interval  between  the  date  of  the 
first  advertisement  of  the  property  and  the 
day  of  the  sale,  the  parties  became  aware  of 
the  fact  that  judicial  proceedings  were  neces- 
sary in  order  to  divest  the  Interest  of  the 
miuors.  Therefore,  on  the  7th  December, 
1892,  the  major  heirs  filed  a  suit  against  the 
minor  coprc^rietors  for  a  partition  of  the 
property,  and  prayed  for  a  judgment  of  par- 
tition by  private  sale,  under  Acts  No.  134  of 
1869  and  No.  25  of  1878.  A  family  meeting 
was  held  In  piursuance  of  this  judgment  and 
advised  that  the  property  be  sold  at  private 
sale.  Upon  the  petition  of  the  major  heirs 
and  the  tutor,  who  had  accepted  service  of 
the  petition  in  the  suit  the  deliberations  of 
the  family  meeting  were  homologated  a  few 
hours  before  the  sale  was  made  by  the  auc- 
tioneer, on  14th  December,  at  12  o'clock,  as 
advertised  on  30th  November,  1892.  The 
property  was  adjudicated  to  the  defendant 
the  Widow  Pierre  Dejan,  who  bid  the  price  of 
717,000,  being  $2,000  in  excess  of  the  amount 
at  which  it  was  ordered  sold  at  private  sale. 
There  were  two  other  properties  cried  the 
same  day  in  pursuance  of  the  advertisement, 
and  sold  under  the  same  circumstances.  The 
adjudicatees  have  complied  with  their  bid. 
Believing  the  adjudication  of  the  property  to 
her  Illegal,  the  defendant  addressed  to  the 
auctioneer  and  the  parties  a  communication, 
in  which  she  demanded  the  return  of  the 
amount  deposited  by  her,  and  declined  to 
accept  titie.  After  the  defendant  had  de- 
clined to  accept  title,  the  tutor  and  father  of 
the  minor  children  presented  a  petition  to 
the  civil  district  court  of  the  parish  of  Or- 
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leanB,  In  which  he  recited  all  the  facts  lead- 
ing up  to  the  Bale,  and  the  refusal  of  def raid- 
ant  to  accept  title,  and  averring  ttiat,  in  his 
opinion,  the  sale  was  advantageous  to  the 
minors,  and  that  It  would  be  to  their  Intor- 
ests  if  the  sale  was  ratified,  and  the  ad- 
Judlcatee  made  to  comply  with  her  bid.  He 
prayed  for  the  convening  of  a  family  meet- 
ing to  ratify  said  sale,  and  to  compel  thead- 
Indlcatee  to  comply  with  her  bid.  The  order 
for  the  family  meeting  was  granted,  and  it 
was  convened  in  pursuance  of  the  order,  and 
sdTlsed  that  all  the  said  proceedings  lead- 
ing up  to  the  sale,  Including  the  samey  be  af- 
firmed and  ratified.  The  deliberations  of  this 
meeting  were  homologated.  On  the  30th  De- 
cember the  defendant  protested  against  the 
proposed  ratification  of  the  sale  to  her,  and 
declared  she  would  not  acquiesce  In  or  assent 
to  the  ratification,  and  renewed  her  demand 
for  the  return  of  the  deposit  made  by  her. 
The  defendant,  in  answering,  denies  the  va- 
lidity of  the  adjudication,  for  several  reasons: 
"(1)  That  the  Judgment  rendered  by  this  hon- 
orable court,  division  D,  on  14th  Decemt)er, 
1802,  in  the  suit  of  A.  Mallard  et  al.  v.  The 
Minors  Dechamps.  No.  37,461  of  the  docket 
of  this  court,  did  not  order  or  authorize  the 
sale  of  said  property  at  auction,  but,  on  the 
contrary,  said  Judgment,  and  the  family  meet- 
ing held  in  behalf  of  said  minors  Dechamps, 
and  upon  whose  advice  said  Judgment  was 
rendered,  wdored  that  said  property  should 
be  sold  by  private  sale.  (2)  That  even  if  it 
could  be  pretended  that  a  sale  by  auction, 
for  the  purpose  of  effecting  a  partition  be- 
tween heirs  of  age  nnd  minors,  might  lawful- 
ly be  made  under  a  Judgment  ordering  that 
the  property  be  sold  by  private  sale,  the  auc- 
tion sale  herein  would  be  and  is  an  absolute 
nullity,  because  said  auction  sale  was  not 
made  by  virtue  of  the  aforesaid  Judgment, 
and  because  the  legal  advertisements  In- 
dispensably required  for  the  sale  at  auction 
of  minors'  property  were  not  published,  and. 
In  point  of  fact,  no  advertisement  whatso- 
ever tool:  place  between  the  date  of  said 
Judgment  and  the  date  of  said  auction  sale. 
(3)  That  said  auction  sale  was  and  is  also 
a  nullity,  not  only  as  to  the  minors,  but  as 
to  the  major  heirs  themselves,  because  the 
auctioneer  did  not  receive  from  the  sellers, 
before  the  sale,  authority  to  sell  at  auction, 
and  the  terms  and  conditions  of  the  sale  in 
writing,  as  required  by  law.  (4)  That  the 
proceedings  in  the  aforesaid  suit  No.  37,461 
were  consent  proceedings,  carried  on  by  the 
major  heirs  and  the  tutor  of  the  said  minors, 
apparently  for  the  purpose  of  effecting  a  par- 
tition by  private  sale,  but  in  reality  with 
not  the  slightest  intention  of  making  a  private 
sale,  their  sole  purpose  being  to  do  away  with 
the  formalities  prescribed  by  law  for  the  sale 
of  minors'  property  at  auction  under  an  ad- 
vertisement already  made.  (5)  That  said  pre- 
tended partition  proceedings  are  moreover 
null  and  void  because  there  was  no  citation 
of  the  said  minors,  their  tutw  having,  with- 


out any  authority  In  law,  waived  the  citation, 
and  also  because  the  deliberations  of  the 
family  meeting  in  I)ehalf  of  said  minors  were 
not  homologated  by  the  Judge  of  the  parish  in 
which  the  said  minors  reside."  There  was 
judgment  for  defendant,  rejecting  plaintiffs' 
demand.    They  appealed. 

The  plalntiSs  doutend,  in  answer  to  the  first 
objection  of  defendant,  that  the  authority  to 
sell  at  private  sale  Includes  the  authority  to 
sell  at  auction,  with  all  its  formalities  and 
advantages,  provided  the  price  is  obtained 
and  the  twms  followed  as  fixed  by  the  family 
meeting  which  advised  and  recommended  the 
sale  of  the  minors'  property  at  private  sale. 
Before  the  passage  of  Act  Na  25  of  1878, 
it  was  sacramental  thAt  the  provisions  of  the 
Oode  in  rdatlon  to  the  alienation  or  mort- 
gage of  minors^  property  should  be  followed 
strictly.  Articles  339-342,  Bev.  OivU  Oode. 
In  the  case  of  Oayoso  de  Iiemos  v.  Garcia, 

I  Mart  (N.  S.)  338,  the  question  was  raised 
whether  there  was  a  distinction  in  the  sale  of 
minors'  property  made  by  executors  and  that 
made  by  tutors.  "We  havefoand,"  said  Judge 
Porter,  'in  the  law,  a  difference  in  the 
formalities  by  which  these  sales  are  to  be 
made,  but  we  have  found  none  in  the  neces- 
sity of  pursuing  those  prescribed,  and  we 
dare  not  now  introduce,  for  the  first  time, 
the  principle  that  the  sale  of  immovable  prop- 
erty belonging  to  minors,  no  matter  by  whom 
made,  can  be  legally  made,  unless  the  law 
is  exactly  pursued."  And  in  the  case  of 
BUiott  V.  Labarre,  2  La.  326,  it  was  hdd 
that  the  sale  of  minors'  property,  or  that  of 
a  succession,  where  tlie  heirs  are  absent, 
must  pursue  the  forms  of  law  directed  for 
Its  alienation,  or  the  sale  must  be  annulled; 
and  this  doctrine,  based  on  the  provisions  of 
the  Code,  has  been  held  from  the  early  deci- 
sions to  the  latest  on  the  same  subject  an- 
nounced by  this  court  Act  No.  25  of  1878 
in  no  way  affects  this  jurisprudence.  The 
forms  of  law  prescribed  are  to  be  followed, 
whether  at  public  or  private  sale,  to  effect  a 
partition.     Fix  v.  Koepke,  44  La.  Ann.  747, 

II  South.  39. 

Was  the  minors'  property  sold  In  accord- 
ance with  law,  and  has  the  law  which  direct- 
ed the  sale  been  complied  with?  The  prop- 
erty was  advertised  for  sale  by  agreement 
among  the  major  heirs  and  the  tutor.  There 
was  no  order  of  court,  based  upon  the  advice 
and  recommendation  of  a  family  meeting,  for 
its  sale.  The  terms  of  sale  were  fixed  by 
this  agreement,  and  the  sale  was  n^ade  as 
advertised.  The  sale  would  have  been  an 
absolute  nullity  If  consummated  as  adver- 
tised; but,  during  the  course  of  the  adver- 
tisement an  order  of  court  was  obtained 
for  the  sale  of  the  property  at  private  sale, 
to  effect  a  partition,  in  accordance  with  Act 
No.  25  of  1878.  Was  this  order  remedial 
in  its  effects,  and  did  It  cure  the  preceding 
defects?  We  think  not  The  advice  of  the 
family  meeting  was  for  a  private  sale.  The 
Judgment  of  the  court  bom<^ogatiug  the  pro 
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ceedingB  ordered  the  property  to  be  disposed 
of  by  private  sale.  That  in  this  particular 
ease  tiie  sale  was  beneficial  to  the  minors 
can  make  no  difference  in  the  law  applicable 
to  the  sale  of  minors'  property.  Public  pol- 
icy demands  a  strict  enforcement  of  liie 
proyisions  of  the  Code  for  the  saU  of  minors' 
property;  that  is,  that  the  law  under  which 
it  is  sold  be  pursued.  Rer.  Givil  Code,  art 
1311;  Succession  of  Morgan,  12  La.  Ann.  153; 
Savage  t.  Williams,  IS  La.  Ann.  250;  Fix  ▼. 
Koepke,  44  La.  Ann.  747,  11  South.  30.  Act 
No.  25  of  1878  only  provides  an  additional 
mode  for  the  sale  of  minors'  property  which 
is  held  in  Indivlslon.  The  record  does  not 
show  that  there  was  any  attempt  to  sell  at 
private  sale.  The  jmblic  sale  already  adver- 
tised was  used  as  the  means  of  disposing  of 
the  minors'  interest.  It  is  true  the  terms  and 
conditions  of  the  public  sale  were  the  same 
as  those  fixed  by  the  family  meeting;  but 
still  it  was  a  public  sale,  difTering  from  a 
private  sale,  both  in  the  proceedings  neces- 
sary to  prov<dce  it  for  the  sale  of  minors' 
property,  and  in  the  costs  attending  the  re- 
spective methods.  A  greater  price  might 
have  been  obtained  at  private  sale.  In  the 
future  the  minor  might  have  attacked  the 
sale,  and  alleged  that  he  had  been  defrauded; 
that  his  prc^erty  was  sold  at  public,  instead 
of  private  sale,  at  which  he  would  have  re- 
ceived a  greater  price.  The  history  ot  Juris- 
prudence instructs  us  that  such  a  proceeding 
is  not  only  possible,  but  probable,  and  the  de- 
fendant in  this  case  was  therefore  tendered 
a  title  suggestive  of  future  litigation.  We 
have  repeatedly  held  that  an  unwilling  vendee 
cannot  be  compelled  to  accept  such  a  title. 
Succession  of  Weber,  16  La.  Ann.  420;  .Tames 
T.  Meyer,  41  La.  Ann.  1100,  7  South.  618; 
Beer  t.  Leonard,  40  La.  Ann.  847,  6  South. 
257. 

The  advertisemmt  of  the  sale  of  the  prop- 
erty, without  a  decree  to  support  it,  was 
continaed  until  the  last  day,  when  it  was 
sold.  On  this  day,  a  few  hours  before  the 
sale,  the  decree  was  rendered  ordering  the 
sale  of  the  property  to  be  made  by  private 
sale.  The  fact  that  this  decree  was  roi- 
dered  could  not  make  the  public  sale,  unau- 
th(xizedly  advertised,  a  private  sale.  There 
is  no  evidence  that  any  attempt  had  been 
made  to  sell  at  private  sale.  The  fortunate 
circumstance  that  a  biddo'  opportunely  ap- 
peared, and  offered  more  than  the  appraised 
value,  does  not  negative  the  fact  that  more 
might  have  been  obtained  by  a  thorough  can- 
vass for  a  vendee.  It  Is  not  improbable 
that  bidders  refrained  from  bidding  because 
of  the  absence  of  an  order  to  sell  in  the 
first  instance.  A  prudent  buyer  would  look 
to  the  source  few  the  sale  of  the  property. 
This  is  his  protection;  and,  not  finding  an 
order,  he  would  refrain  from  bidding.  The 
effect  of  the  advertisement  and  the  absence 
of  the  OTder  was  to  destroy  competition. 
If  the  adjndicatee  had  complied  with  the  bid, 
and  bee  title  should  afterwards  be  attacked 


by  the  minors,  when  they  attained  majority, 
what  would  be  the  defense?  If  she  r^ed 
upon  the  order  of  court  and  the  law  for  the 
sale  of  minors'  property,  she  would  find  both 
wanting;  if  upon  the  Judgment  ordering  the 
property  to  be  sold  at  private  sale,  the  an- 
swer would  be:  "Tou  purchased  at  public 
sale;  it  was  not  offered  to  yon  at  private 
sale,  and  your  bid  was  invited  by  the  ad- 
vertisement for  a  public  sale."  It  is  evident 
that  the  sale  was  made  in  pursuance  of  the 
advertisement  at  public  auction,  without  an 
order  of  court,  and  not  in  pursuance  of  the 
order  to  sell  at  private  sale.  There  was  no 
agreement  by  defendant  to  purchase  under 
the  order  to  sell  at  private  sale.  One  pur- 
chasing at  auction  sale,  in  pursuance  of  an 
advertisement,  must  be  viewed  as  one  pur- 
chasing at  auction  sale,  and  sot  as  a  vendee 
in  a  conventional  contract  at  private  sale, 
Collins  V.  Demarest,  45  La.  Ann.  109,  12 
South.  121. 

The  plaintiff  contends  that  the  adjudica- 
tion to  the  defendant  was  ratified  by  the  pro- 
ceedings of  the  family  meeting  and  the  Judg- 
ment homologating  the  same.  He  relies  np- 
on  article  1794,  Rev.  Civil  Code,  and  a  num- 
ber of  cases  quoted  in  his  brief,  which  do 
not  support  his  contention.  We  have  care- 
fully examined  these  cases,  and  find  that 
the  facts  bear  no  resemblance  to  those  in 
this  case.  In  them  the  property  of  the 
minors  had  been  sold  In  pursuance  of  a 
decree  of  court  which  protected  the  jrar- 
chaser.  In  all  of  these  cases  there  was  au- 
thority for  the  sale,  and  the  informalities 
complained  of  were  relative  in  their  nature, 
and  curable  by  ratification.  InBankv.Ddery, 
2  La.  Ann.  648,  there  were  relative  nulli- 
ties, which  only  could  be  taken  advantage  of 
by  the  minor,  and  which  he  ratified  on  at- 
taining his  majority.  In  Dunbar  v.  Credit- 
ors, Id.  727,  the  contract  had  been  executed. 
The  father  of  the  minors  had  surrendered, 
in  his  Insolvency,  community  property,  one- 
half  of  which  belonged  to  the  minors.  It 
was  sold  by  the  syndics,  without  an  order  of 
court,  based  on  the  advice  of  a  family  meet- 
ing. The  syndics  filed  a  tableau  of  distri- 
bution, which  the  minors  opposed,  claiming, 
with  privilege,  their  portion  of  the  proceeds 
of  the  sale  of  the  community  property. 
Their  demand  was  sustained.  The  court  re- 
quired the  sale  of  the  minors*  interest  to  be 
ratified  through  the  interventi<m  of  a  family 
meeting,  before  they  should  receive  their 
portion  of  the  proceeds.  This  was,  in  effect, 
carrying  out  the  letter  and  spirit  of  article 
1794  of  the  Revised  Civil  Code,  as  It  was 
an  (nrder  in  behalf  of  the  party  contracting 
with  a  minor  calling  for  a  ratification  of 
the  contract  by  a  famUy  meeting,  and  an  or- 
der of  court  on  their  deliberations.  This 
case,  we  think,  sustains  the  position  of  the 
defendant  herein.  Vaughan  v.  Christine,  8 
La.  Ann.  328:  In  this  case,  the  intervener 
claimed  that  certain  property  which  had 
been  previously  partitioned  among  the  heirs 
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should  be  restored  to  the  snccesslon  of  the 
father.  More  than  fire  years  had  elapsed 
since  the  majority  of  Interrener,  and  the 
court  declared  the  action  barred  by  pre- 
scription. In  Chorpanx  t.  Bellocq,  31  La. 
Ann.  164,  the  contract  of  sale  had  been  ex- 
ecuted. In  1860  the  property  was  sold  by  a 
surviving  widow  to  the  defendant.  It  was 
held  in  common  with  the  minor  children, 
and  sold  without  the  Intervention  of  a  fam- 
ily meeting.  Tlie  defendant  sold  the  prop- 
erty to  the  plaintiff,  Gharpanx,  on  14th  June, 
1866.  In  this  act  of  sale  it  was  stipulated 
that  the  notes  given  by  Charpaux  for  the 
price  should  remain  in  his  hands  until  the 
title  could  be  perfected  to  the  property.  On 
25th  lilarch,  Charpaux  instituted  suit  to  an- 
nul the  sale.  The  major  heirs  ratified  the 
sale,  and,  one  of  the  heirs  I>eing  a  minor, 
a  family  meeting  was  called,  and  ratified  the 
sale,  which  proceedings  were  duly  homolo- 
gated. The  demand  of  the  plaintiff  was  re- 
jected. Tills  case  comes  under  article  1794 
of  the  Code,  the  title  being  perfected  in  the 
Interest  of,  and  on  behalf  of,  the  first  vendee, 
the  veador  of  plaintiff.  In  Chalon  v.  Walker, 
7  La.  Ann.  477,  the  parties  were  all  majors. 
Two  were  married  women,  who.  In  the  act 
of  partition,  were  not  authorized  by  their 
husbands;  the  answers.  In  the  suit  for  the 
same,  however,  alleging  they  were  duly  au- 
thorized. The  property  was  sold  at  public 
sale.  No  experts  had  been  ap];)olnted  to 
determine  whether  the  property  could  be 
divided  in  kind  or  not  The  court  held  that 
these  informalities  were  such  that  the  par- 
ties having  an  Interest  could  alone  waive 
them,  and,  having  offered  to  do  so,  they 
should  have  time  in  which  to  ratify  the  sale. 
In  Melancon's  Heirs  v.  Duhamel,  7  La.  Ann. 
z»U,  the  contract  was  executed.  The  suit 
was  to  recover  the  price  of  land  sold.  Du- 
hamel was  evicted  from  a  large  portion  of 
the  land  by  one  Broussard.  He  had  called 
his  vendor  in  warranty.  Broussard,  in  the 
act  of  renunciation,  renounced,  in  favor  of 
Duhamel,  all  the  advantages,  benefits,  etc., 
he  had  obtained  by  the  Judgment  of  evic- 
tion. The  warrantor  bad  fully  answered  the 
call  by  preventing  the  execution  of  Brous- 
sard's  Judgment,  and  giving  to  his  vendee 
absolute  protection.  Judgment  was  ren- 
dered tot  the  price.  In  Orimshaw  v.  Hart, 
6  Rob.  (La.)  265,  the  suit  was  for  the  specific 
performance  of  a  contract  for  the  sale  of 
land.  The  defendants  refused  to  comiriy 
with  the  contract  because  of  mortgages  on 
the  property.  The  mortgage  creditors  of- 
fered to  Intervene  in  the  act  of  sale,  and  re- 
linquish their  claims.  A  specific  performance 
was  decreed.  In  Misner  v.  Fulshire,  21  La. 
Ann.  282,  the  decree  for  the  sale  of  minors' 
property  was  made  on  the  advice  of  a  family 
meeting.  The  adjudicatees  brought  suit  to 
have  returned  to  them  the  price  of  the 
property  which  they  had  paid,  on  the  ground 
that  the  major  heirs  had  not  been  made 
parties  in  the  suit  for  partition.  The  major 
T.14so.no.5— 16 


heirs  accepted  their  portion  of  the  price, 
and  the  court  held,  by  doing  so,  they  had 
waived  their  right  to  attack  the  sale.  In 
the  unreported  case  of  Succession  of  Leich- 
liter,  86  La.  Ann.  989,  the  heirs  were  of  age. 
Some  had  ratified  the  sale;  others  had  not. 
Held,  that  the  vendee  had  the  right  to  re- 
tain in  bis  hands  the  ikm^ou  of  the  price 
going  to  the  heirs  who  had  not  ratified  the 
sale.  In  Succession  of  Byrne,  38  La.  Ann. 
518,  the  adjudlcatee  of  property  sued  to 
effect  a  partition  declined  to  comply  with 
his  bid.  The  court  compelled  compliance,  on 
the  ground  that  the  adjudlcatee  was  pro- 
tected by  the  order  of  the  court,  and  that  the 
irregularities  complained  of  were  not  such 
as  to  cast  a  cloud  on  the  title  tendered. 
These  cases  are  in  line  with  the  Code  and  the 
Jurisprudence  of  this  state,  and  do  not  con- 
flict with  the  early  decisions  of  this  court, 
already  referred  to,  and  the  case  now  no- 
ticed, which  Interprets  article  1794  of 
the  Revised  Civil  Code.  This  article  au- 
thorizes a  party  contracting  with  an  in- 
capacitated person,  on  discovering  error,  to 
call  on  the  person  having  charge  of  the  in- 
capacitated person  tor  a  family  meeting  to 
affirm  or  annul  the  contract  In  the  case 
of  Caveller  v.  Germain,  6  La.  215,  the  plain- 
tiff sued  out  a  rule  on  the  defendant  to 
show  cause  why  be  should  not  comply  with 
his  bid  on  a  house  and  lot  adjudicated  to 
him.  The  defendant  alleged  that  the  tutrix 
could  not  give  bond  until  two  days  after  the 
adjudication.  The  tutrix,  two  days  after  the 
adjudication,  submitted  to  the  deliberations 
of  a  family  meeting  whether  it  was  for  the 
Interest  of  the  minors  to  have  a  new  ad- 
judication made,  or  the  one  to  defendant 
ratified.  They  recommended  the  latter.  The 
court  held  that  the  ratification  by  the  fam- 
ily meeting  was  of  no  avail  without  the 
consent  of  the  defendant  The  syllabus  is 
as  follows:  "The  subsequent  ratification  of 
sale  made  under  such  circumstances  by  a 
family  meeting  on  the  application  of  the 
purchaser  might  have  rendered  the  adjudi- 
cation valid,  but  such  ratification  is  of  no 
avail  when  obtained  on  behalf  of  the  minors." 
Under  the  plain  tactual  provisions  of  article 
1794  of  the  Code,  and  the  authority  of  this 
case,  we  do  not  think  that  the  subsequent 
ratification  by  a  family  meeting,  without  the 
assent  of  the  defendant  made  valid  the  sale 
of  the  property  to  defendant  The  contract 
was  imperfect  and  could  not  be  perfected 
without  the  assent  of  defendant.  An  im- 
perfect title  was  tendered  to  defendant,  and 
she  was  not  compelled  to  accept  it  Judg- 
ment affirmed. 


(46  La.  Ann.  1343) 
TBTH  V.  LANAUX.     (No.  11,253.) 
(Supreme  Court  of  Louisiana.     Nov.  20,  1893.) 

CoMTBAOT  or  Emplotmbnt—Covstrdction— Dam- 
ages FOR  Breach. 
1.  A  person   employed,   eo  nomine,   "as   a 
sugar  broker,"  but  who  stipulates  and  consents 
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to  receive  an  annnal  fixed  salary  In  lien  of  com- 
inissiong,  and  agrees  to  effect  sales  of  saccar 
and  molasses  that  are  to  be  consigned  to  nis 
employer,  and  for  no  one  else,  and  obliges  him- 
self to  eiert  all  his  personal  influence  to  pro- 
mote the  interest  of  his  employer,  and  to  write 
all  letters  concerning  the  8ii;ar  and  molasses 
market  for  his  employer,  and  to  make  out  ac- 
count sales  for  sugar  and  molasses  in  the  trans- 
actions made  by  him,  is  a  clerk,  in  the  ordinary 
acceptation  of  the  term. 

2.  The  leading  and  essential  distinction  be- 
tween the  cai>acity  of  a  clerk  and  a  broker  is: 
The  former  hires  his  services,  skill,  and  indus- 
try exclusively  to  another,  while  the  latter  Is 
engaged  to  make  bargains  and  contracts  be- 
tween two  or  more  persons  in  matters  of  trade, 
commerce,  or  navigation. 

3.  Courts  of  justice  must  look  at  the  sub- 
stance and  essence  of  contracts,  rather  than 
their  form. 

4.  All  contracts  for  the  hire  of  labor,  skill, 
or  industry,  without  any  distinction,  whether 
they  can  be  performed  by  any  other  as  well  as 
by  the  obligor,  unless  there  is  some  special 
agreement  to  the  contrary,  are  considered  as 
provisional  on  the  part  of  the  obligor,  but  herit- 
able on  the  part  of  the  obligee. 

5.  Such  a  person  is  properly  classed  as  a 
laborer,  within  the  meaning  of  Rev.  Civil  Code, 
art.  2749;  and,  if  turned  away  by  his  employer 
wiAont  sufficient  cause,  he  is  entitled  to  make 
claim  for  the  whole  of  the  salaries  he  would 
have  been  entitled  to  have  received,  bad  the 
full  term  of  bis  services  arrived. 

(Syllabus  by  the  Court.) 

Appeal  from  dvil  district  cotirt,  parish  of 
Orleans;    Frederick  D.  King,  Judge. 

Action  on  contract  by  Auguste  Tete  against 
D.  Lananx,  executor  of  Pierre  Lanaux,  de- 
ceased. There  was  Judgment  for  defendant, 
and  plaintiff  appeals.     Reversed. 

Albert  Voorbles,  for  appellant  Charles  F. 
Claiborne,  for  appellee. 


WATKINS,  J.  Plaintiff  sues  for  tbe  un- 
paid balance  of  salary,  as  due  him  tmder  a 
written  contract  with  tbe  deceased,  on  tbe 
theory  that  bis  employment  was  that  of  a 
derk  or  servant,  at  a  certain  fixed  annual 
salary  of  $3,000,  payable  in  monthly  install- 
ments, in  advance;  he  having  been  sent 
away  befmre  the  ^piration  of  his  term  of 
service,  and  without  any  serious  ground  of 
complaint.  To  his  demand  the  executor  in- 
terposes two  defenses,  to  wit:  (1)  That  prior 
to  the  time  plaintiff  had  entered  upon  the  dis- 
charge of  the  duties  Imposed  upon  him  und^ 
the  stipulations  of  tbe  written  agreement  be- 
tween the  parties,  as  renewed  on  the  2d  of 
July,  1892,  Pierre  Lanaux,  obligee  therein, 
departed  this  life,  (September  6,  1892,)  and 
that  for  that  reason  bis  claim  is  not  founded 
in  law.  (2)  That  the  existence  and  con- 
tinuation of  said  contract— if  It  were,  at  date 
of  Lanaux's  death.  In  operation,  and  plaintiff 
in  the  active  performance  thereof — depended, 
in  fact  and  in  law,  as  well  as  In  contempla- 
tion of  the  respective  parties,  upon  both  of 
them  being  in  existence  during  Its  full  term, 
and  that  the  death  of  the  obligee  terminated 
said  contract,  and  put  an  end  to  the  rights 
nnd  oblis;ations  of  both  parties  thereto,  ow- 
ing to  the  nature  of  tbe  contract,  and  tbe 


physical  Impossibility  of  Its  execution.    On 

the  trial,  there  was  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  has  appealed. 
The  contract,  provisions  of  which  plaintiff 
seeks  to  enforce,  is  couched  in  tbe  following 
terms,  and  same  is  reproduced,  as  tbe  best 
method  of  disclosing  the  salient  points  in 
controversy:  "New  Orleans,  July  1st,  1890. 
Agreement  It  Is  hereby  agreed  between 
Pierre  Lanaux,  party  of  the  first  parti  and 
Auguste  Tete,  party  of  the  second  part,  as 
follows,  to  wit:  The  party  of  the  first  part 
hereby  employs  tbe  party  of  the  second  part 
as  a  sugar  broker  for  the  period  of  one  year 
from  July  first,  1890,  to  effect  the  sales  of  aU 
sugars  and  molasses  that  may  be  consigned 
to  him,  the  party  of  the  first  part  and,  in 
Ueu  of  the  usual  commissions  allowed  on 
such  sales,  to  pay  the  party  of  the  sec(Hid 
part  a  fixed  salary  of  three  thousand  dollars, 
(^000,)  payable  two  hundred  and  fifty  dol- 
lars ($290)  per  month.  And  .  the  party  of 
the  second  part  in  consideration  of  said 
salary  to  be  paid  to  him  by  tbe  party  of  tbe 
first  part  as  aforesaid,  agrees  to  effect  such 
sales,  and  to  exert  all  bis  personal  infiuence 
to  promote  tbe  Interest  of  said  party,  and  to 
effect  no  sales  of  sugar  and  molasses,  except 
those  consigned  to  him,  (tbe  party  of  the 
first  part)  And  the  said  party  of  tbe  second 
part  further  agrees  to  write  all  letters  con- 
cerning sugar  and  molasses  market  of  said 
party  of  tbe  first  part  and  to  make  out  all 
account  sales  of  sugar  and  molasses  in  all 
said  transactions  made  by  him  for  said  party 
of  the  first  part  Signed  in  duplicate  mi  tbe 
day  of  the  month  and  year  above  written. 
[Signed]  Pierre  Lanaux.  Aug.  Tete."  The 
parties  place  upon  this  contract  two  alto- 
gether different  interpretatloiiB,  thus  intro- 
ducing Into  this  litigation  the  element  of  un- 
certainty that  it  becomes  our  duty  to  resolve: 
and  it  must  be  admitted  that  the  queetioa 
is  not  free  from  serious  doubt,  notwithstand- 
ing the  lower  judge  held  with  the  defendant 
The  case  must  depend  upon  tbe  capacity  In 
which  tbe  parties,  respectively,  covenanted 
that  tbe  plaintiff  should  act,— whether  as 
broker,  clerk,  or  agent;  tbe  plaintiff  con- 
tending that  his  engagement  was  that  of  a 
clerk,  while  tbe  contention  of  the  execntcMr  to 
that  be  was  employed  as  a  broker  or  agent 
—different  principles  of  law  appertaining  to 
each.  Tbe  language  of  the  contract  is  that 
"the  party  of  tbe  first  part  hereby  employs 
the  party  of  the  second  part  as  a  sugar 
broker  for  the  period  of  one  year,"  etc.;  and, 
if  that  WM'e  all  the  stipulation  It  contained 
on  the  subject,  there  would  be  no  difficulty 
in  solving  the  issue  tendered.  But  the  con- 
tract continues  as  follows,  viz.:  "To  effect 
sales  of  all  sugars  and  molasses  that  may  be 
consigned  to  him,  party  of  the  first  part  and, 
in  lieu  of  the  usual  commissions  allowed  on 
such  sales,  to  pay  the  party  of  tbe  second 
part  $3,000,  payable  $250  per  month."  And 
It  furth»  provides  that  in  consideration  of 
said  salary  the  party  of  the  second  part 
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"agrees  to  effect  micit  sales,  and  to  exert  all 
bis  personal  Influence  to  promote  tbe  Interest 
of  said  narty,  [of  the  first  part,]  and  to  ef- 
fect no  sales  of  sngar  and  molasses,  exc^t 
tbose  consigned  to  him,  (the  party  of  the 
Orst  part)"  And  what,  possibly,  Is  the  most 
(ignificant  proTlslon  of  the  agreement,  in  tliis 
respect.  Is  that  it  declares  that  "the  said 
party  of  the  second  part  further  agrees  to 
write  all  letters  concerning  the  sngar  and 
molasses  market  of  said  party  of  the  first 
part,  and  to  make  out  all  account  sales  of 
sugar  and  molasses  in  all  said  transactions 
made  by  Urn  tat  said  party  of  the  first 
part." 

A  derk  is  one  who  hires  his  services  to  an 
employer  ata  fixed  prioe^  under  a  stipulation 
to  do  and  perform  some  si>eclflc  duty  or  la- 
boe,  which  reaoires  the  exercise  of  skill. 
"The  broker  is  he  who  is  employed  to  nego- 
tiate a  matter  between  two  parties,  and  who 
for  that  reason  Is  the  mandatory  of  both." 
Rev.  Civil  Code,  art  3016.  The  leading  and 
essential  difference  between  a  derk  and  a 
broker  is  that  the  former  hires  his  servlcas 
exclusive^  to  one  person,  while  the  latter  Is 
employed  to  make  bargains  and  omtractB  be- 
tween othar  persims  in  matters  at  trade, 
commerce,  and  naylgatlcm.  For  the  services 
of  the  fMmer,  there  is  a  fixed,  stated  salary, 
while  for  those  of  the  latter  a  compensation, 
commonly  stylsd  "brokerage,"  is  allowed. 
Story,  Ag.  I  26.  Putting  the  c(»tract  under 
oonsid^mtlon  to  this  test,  and  what  is  the 
result?  The  very  first  stipulation  of  the 
agreement  Is  that  the  obligor  was  to  effect 
the  sales  of  aU  sugars  and  moIasBes  that 
may  b»  consigned  to  the  deceased,  and  no 
other,  and  for  his  services  was  to  receive  a 
stated  salary.  His  agreement  bound  him  to 
act  for  and  represent  but  one  party,  and  "to 
exert  aU  his  personal  infiuencs  to  promote 
the  interest  of  said  party,"  and  to  effect  no 
sales  of  sugar  and  molasses,  except  those 
consigned  to  the  deoeassd.  He  further  agreed 
"to  write  all  letters  concerning  sugars  and 
molasses  *  *  *  of  said  party  of  the  first 
part,  and  to  make  out  all  account  sales  of 
sugar  and  molasses  in  all  said  transactlonB." 
This  analysis  of  the  various  terms  and  pro- 
visions of  the  agreemnit  clearly  shows  that 
plaintiff's  capacity  was  that  of  derk,  and  not 
of  a  broker;  consequently,  that  while  it  is 
true  that  the  dedaration  of  the  Contract  is 
that  the  plaintiff  was  employed  as  a  broker, 
eo  nomine,  yat  it  is  elementary  that  courts  of 
Justice  are  bound  to  giye  legal  effect  to  con- 
tracts  according  to  their  true  Intent  and 
meaning.  And  it  has  been  correctly  observed 
by  this  court  that  "the  character  of  a  con- 
tract is  to  be  found  in  the  object  the  parties 
sought  to  accomplish,  rather  than  in  the  ap- 
pellation they  have  given  it"  Bynum  ▼. 
Armstrong,  S  Mart.  (N.  S.)  161.  Also,  that 
'^e  nature  of  an  obligation  depends  entlrdy, 
on  tfaa  obligation  it  Imports."  Louisiana 
State  Bank  r.  Orleans  Nav.  Oa,  8  La.  Ann. 
303.    Again:    "We  are  to  locdc  at  the  sub- 


stance and  essence  of  contracts,  rather  than 
their  form."    Hutchins  v.  Fidd,  10  La.  243. 

Our  condusion  being  that  idaintlff  was  a 
clerk  of  the  deceased  and  not  a  broko-,  the 
obligation  of  the  latter  was  heritable,  and 
survived  him,  and  is  exigible  against  his  ex- 
ecute and  hdrs;  for  the  positive  dedaration 
of  tha  Code  is  that  "all  contracts  tor  the 
hire  of  labor,  skill,  or  industry,  without  any 
distinction,  whether  they  can  be  performed 
by  any  other  as  by  the  obligor,  unless  thore 
is  some  spedal  agreement  to  the  contrary, 
ara  considered  as  personal  on  the  part  of  the 
obligor,  but  heritable  on  the  part  of  the  ob- 
Ugee."  Rev.  OivU  Code,  art  2007.  Certainly, 
the  Instant  contract  contains  no  "special 
agreement  to  the  contrary,"  but.  In  the  most 
positive  terms,  affirms  its  harltable  character. 
The  learned  cotmsd  of  defendant  has  indus- 
triously collated  in  his  brief  a  large  numb«r 
of  French  and  common-law  authorities  favor- 
ing his  theory;'  but,  however  strong  and  per- 
suasive thsy  may  be,  yet  they  must  yield  to 
the  positive  flat  of  the  Tfvritten  law. 

This  is  necessnri^  the  end  of  the  case,  as 
there  is  no  force  in  the  defendant's  conten- 
tion that  plaintiff  had  not,  at  date  of  Lanauz's 
death,  entered  upon  the  duties  of  tils  engage- 
ment Lanaux  was  a  commission  merchant 
engaged  In  the  sale  of  sugar  and  molasses. 
His  first  engagement  with  plaintiff  was  made 
on  the  Ist  of  July,  1890,  fc*  one  year.  It ' 
was  renewed  toir  another  yaor  on  the  1st  of 
July,  1891,  and  It  was  again  renewed  on  the 
let  of  July,  1892.  The  plaintiff  was  paid  in 
advance  his  salary  for  the  months  of  July, 
August,  and  September,  1892;  and  he  was  at 
the  time  of  Lanauz's  death,  on  tbs  6th  of 
September,  1892,  absent  temporarily  on  a 
sick  leave.  The  engagement  was  complete 
and  perfect,  notwithstanding  ths  sugar  mar- 
ket did  not  open  fairly  until  after  the  date  of 
Lananx's  death.  Tbe  terms  of  his  contract 
had  run  well-nigh  three  months  when  the  ob- 
ligee died.  It  was  during  tha  course  of  his 
employment  that  Lanaux's  death  occurred. 
Therefore,  the  cases  cited  by  defendant's 
counsd  are  not  in  point  Trefethen  t.  Locke, 
16  La.  Ann.  19;  Word  v.  Winder,  Id.  Ul. 

Counsd  further  insists  that  the  plaintiff 
was  not  sent  away  by  the  deceased,  in  the 
sense  of  Rev.  Civil  Code,  art  2749,  but  that 
the  obligee's  death  determined  his  services,  as 
well  as  the  contract  But  the  law  declares 
that  the  obligee's  contract.  In  such  case,  is 
heritable,  and  the  proof  dlsdoses  that,  after 
Lanaux's  death,  plaintiff  called  upon  the  ax- 
ecutor,  and  notified  him  that  he  was  at  his 
service,  and  that  his  reply  was  that  he  could 
return  to  Pass  Christian,  whera  he  had  been 
staying,  and  report  again  about  the  26th  of 
October,  to  sell  sugars  and  molasses  under 
his  contract  It  is  also  in  proof  that  plaintiff 
returned,  at  the  time  indicated,  to  the  exec- 
utor's office,  and  proposad  to  go  on  with  his 
work,  when  he  was  informed  that  he  had 
dianged  his  mind,  and  could  not  retain  him 
any  longer,  as  he  did  not  consider  his  contract 


Digitized  by 


Google 


244 


SOUTHEBN  BErOBTEB,Voi..I4. 


(I*. 


good.  It  Is  OTident  that  the  plaintiff  was  | 
turned  away  without  any  salons  ground  of 
complaint,  and  before  his  tsrm  of  service  had 
expired.  In  the  sense  of  Rev.  Civil  Ciode,  art. 
2749,  and  that  the  executor  is  "hound  to 
pay  to  such  laborer  the  whole  of  the  salaries 
which  ha  would  have  been  entitled  to  re- 
cdve  had  the  full  term  of  bis  services  arriv- 
ed." 

But  in  deciding'  this  case  as  we  have,  and 
enforcing  the  plaintiff's  contract  in  its  entire- 
ty, we  do  not  intend  to  astabllsh  an  Inflexible 
rule  fcH:  the  decision  of  this  class  of  cases, 
the  Instant  case  being  somewhat  sol  generis. 
Rev.  Civil  Code,  art  2007,  upon  which  this 
case  chiefly  depends,  must  ba  construed  with 
reference  to  the  other  articles  of  the  Code 
upon  the  same  subject-matter,  and  othars 
which  furnish  rules  for  the  interpretation  of 
agreements  generally;  and,  fcdlowlng  this 
rule,  we  think  the  provisions  of  the  follow- 
ing artlcla  applicable,  viz.:  'however  gen- 
eral be  the  terms  In  whldi  a  contract  is 
coached,  it  extends  only  to  those  things  con- 
cerning which  it  appears  that  the  parties 
Intended  to  contract"  Hev.  01  vU  Code,  art 
1859.  Pursuing  this  theory,  we  are  of  opinion 
that  the  evidence  shows  that  the  magnitude 
and  character  of  the  business  transactions  ot 
the  estate  of  the  daceased  rendered  plain- 
tiff's services  reasonably  necessary  during 
the  whole  term  of  his  contract,  and  that  con- 
sequently be  Is  equitably  as  well  as  legally 
entitled  to  require  complete  performance  on 
the  part  of  the  executor. 

The  amount  plaintiff  received  for  the 
months  of  July,  August,  and  September,  1892, 
($750,)  being  deducted,  he  is  entitled  to  re- 
cover the  balance  of  $2,250,  with  legal  inter- 
est from  Judicial  demand.  The  Judgment  ren- 
dered in  defendant's  favor  must  be  reversed, 
and  a  decree  pronounced  in  favor  of  the 
plaintiff.  It  is  therefore  ordered  and  decreed 
that  the  plaintiff  and  appellant  do  have  and 
recover  of  the  defendant  and  f^p^ee  the 
sum  of  $2,250,  with  legal  interest  from  Judi- 
cial demand,  and  costs. 


(46  La.  Ann.  I3SS) 

BOAN  et  sL  ▼.  HART  et  aL     (No.  11,376.)* 

(Supreme  C!onrt  of  IjoaiBians.    Nov.  20,  1883.) 

IdtVBES  —  CoSSTBnOTIOS    BT  BTATS  —  POWBB  OF 

QovEHSOK  TO  Contract — Errsci  o»  Subbcbip- 
TION8  BT  Citizens — Effect  of  Location— Dam- 
num ABsqua  INJDBIA— Biqht  or  Btatb  to  Globs 

BATOU  PiSRBB  BT  A  DaH. 

1.  The  state  having  located  a  public  levee, 
and  awarded  to  a  contractor  the  work  of  con- 
structing it,  the  fact  that  third  perBons  have 
bound  themBelTes  to  the  contractor  to  Bupple- 
ment  the  contract  price  by  BUbscriptions  of 
money  doea  not  impair  the  public  character  of 
the  work. 

2.  Act  No.  74  of  1892,  creating  the  Caddo 
levee  district,  does  not  impair  the  power  of  the 
governor,  under  Act  No.  33  of  1879,  to  con- 
tract for  public  levees  in  said  district,  to  be 
paid  for  with  moneys  in  the  general  engineer 
fund. 

'.Rehearing  refused  December  18,  1893. 


8.  The  board  of  state  engineers  has  the 
power  to  close  Bayou  Pierre  by  a  dam  which  is 

?art  of  the  public  levee  system  of  the  state, 
'he  upper  part  of  Bayou  Pierre  is  not  naviga- 
ble. Besides,  that  stream  is  wholly  within  tho 
state,  and  the  authority  of  the  legislature  over 
It  is  complete. 

4.  The  act  of  congress  admitting  Louisi- 
ana Into  the  Union  doea  not  forbid  the  legisla- 
ture from  closing,  by  a  dam,  such  a  stream  as 
Bayou  Pierre. 

6.  The  state,  In  locating  its  public  levees, 
acts  in  the  exercise  of  its  police  powers,  and 
private  injury  resulting  therefrom  is  damnum 
absque  injuria. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  4^  OaA- 
do;    S.  Li.  Taylor,  Judge. 

Suit  by  Lillian  W.  Egan  and  h»  husband 
to  enjoin  A.  Hart  and  otjiers  from  building 
a  dam  across  Bayou  Pierre.  Judgment  tor 
defendants,  and  plaintiffs  appeal.    Affirmed. 

J.  O.  Egan  and  F.  G.  Thatcher,  for  appel- 
lants. Land  &  Land,  for  appellees.  J.  R. 
Land,  Dist  Atty.,  for  the  State,  appellee. 

PARLAN6B,  J.  This  is  an  Injunction  suit 
to  restrain  the  construction  of  a  dam  across 
Bayou  Pierre.  Plaintiff  owns  a  plantatl<Hi 
In  Caddo  parish,  known  as  "Orlgsby's  Island," 
and  which  la  bounded  on  one  side  by  Red 
river,  and  on  the  other  sides  by  bayous  or 
streams  connecting  with  Red  river.  Bay- 
ou Pierre  bounds  her  plantation  In  Hie  rear. 
She  complains  that  A.  Hart  and  H.  B.  Rich- 
ardson, pretending  to  act  as  chief  engineers 
of  the  board  of  state  engineers,  and  F.  li. 
Kerr,  pretending  to  act  as  engineer  of  said 
board,  have  combined  and  conspired  to  build 
a  dam  across  Bayou  Pierre  at  a  distance  of 
about  one  mile  and  a  half  from  Red  river, 
and  of  about  a  quarter  of  a  mile  from  the 
lowest  point  of  her  land.  She  alleges  that 
the  defendants  have  announced  theh:  Inten- 
tion to  close  Bayou  Pierre,  and  have  actual- 
ly begun  the  work  necessary  to  carry  out 
their  purpose.  She  alleges  that  the  def^id- 
ant  Hart  was  employed  almost  wholly  by 
private  persons  to  do  said  work;  that  the 
necessary  funds  were  supplied  by  Interested 
private  parties,  who,  for  their  own  selfish 
Interests,  and  from  no  public  motive,  have 
entered  into  the  combination  to  dam  said 
bayou;  that  any  pretended  contract  between 
Hart  and  the  state  is  &  mere  pretext  ot  sub- 
terfuge, and  was  intended  as  a  cloak  to  cov- 
er their  Illegal  acts,  and  with  the  hope  to 
shield  themselves  from  the  legal  consequen- 
ces of  theh:  wrongful  acts.  She  avers  spe- 
cially that  if  the  acts  of  defendants  are 
claimed  to  be  done  by  virtue  of  any  era- 
tract  with  the  state  or  its  officials,  and  In 
accordance  witb  law,  the  board  of  engineers 
has  no  power  to  close  such  a  natural  out- 
let as  Bayou  Pierre  Is;  and  she  says  that 
sinoe  the  passage  of  Act  No.  74  of  1892,  the 
board  of  engineers  is  vrlthout  power  to  ad- 
vertise for  bids,  and  to  let  contracts,  for 
building  public  levees  in  Caddo  parish,  and 
for  closing  Bayou  Pierre,  but  that  said  pow- 
er is  lodged  exclusively  in  the  board  of  oom- 
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mlssloaerB  of  the  Caddo  levee  district,  and 
that,  It  the  board  of  engineers  has  let  a  con- 
tract for  closing  Bayou  Pierre  since  the  pas- 
sage of  Act  No.  74  of  1892,  It  has  done  so 
without  authority  from  the  district  commis- 
sioners; that,  if  the  authority  Is  claimed  un- 
d»  section  18  of  Act  No.  74  of  1892,  said  sec- 
tion is  unconstitutional.  PlaintlfC  avers  that 
the  effect  of  closing  Bayou  Pierre  will  be  to 
increase  the  volume  of  water  In  Red  river, 
thereby  rendering  her  lands  more  liable  to 
overflow,  and  requiring  her  to  add  to  her 
own  levees  already  built;  that  she  will  be 
compelled  to  surround  her  plantation  with 
Iiigh  levees,  costly  to  maintain,  and  which 
would  leave  her  plantation  as  a  basin  In 
which  rain  and  seepage  water  would  stand. 
She  alleges  damages  to  the  amount  of  $6,- 
000,  of  which  $1,000  are  claimed  for  attor- 
ney's fees,  and  $5,000  for  the  depreciation 
in  the  rental  and  selling  values  of  her  plan- 
tation, and  the  disturbance  of  her  tenants 
and  laborers  She  prays  for  the  damages 
claimed,  and  for  the  removal  of  the  dam. 
By  an  amended  petition,  plaintiff  avers  that 
Bayou  Pierre  is  a  navigable  stream,  and 
that  the  state  has  no  power  to  close  it.  The 
state  intervened,  and  alleges  that  the  work 
enjoined  is  a  part  of  its  public  levee  system; 
that  the  board  of  state  engineers,  in  the  dis- 
charge of  its  duties,  recommended  the  clos- 
ing of  Bayou  Pierre,  and  the  continuation  of 
a  public  levee,  from  the  hills  north  of  and 
across  Bayou  Pierre,  to  the  Dixie  planta- 
tion, a  distance  of  two  miles  and  three-quar- 
ters, in  ord»  to  protect  the  adjacent  country 
from  overflow,  and  as  a  basis  of  a  system 
of  levees,  to  be  built  as  rapidly  as  possible; 
that  bids  for  said  public  work  were  adver- 
tised for,  according  to  law;  tliat  the  bid  of 
the  defendant  Hart  was  duly  accepted,  and 
a  contract  was  made  with  him,  by  the  gov- 
ernor, and  that  Hart  gave  bond  and  security 
for  the  faithful  performance  of  the  work; 
that  the  contract  price  is  payable  out  of  the 
general  engineer  fund,  over  which  the  dis- 
trict board  of  commissioners  has  no  con- 
trol, and  that  the  board  of  state  engineers 
has  the  power,  under  the  laws  of  the  state, 
and  especially  under  Act  No.  60  of  1886,  to 
determine  in  what  port  of  Caddo  parish  its 
pro  rata  of  said  fund  should  be  ezx>ended; 
that  said  board  of  englne«'s  has  the  exclu- 
sive power  of  locating  all  levees  in  the  Cad- 
do levee  district,  and  of  determining  what 
outlets  shall  be  closed  or  opened;  that  such 
power  was  not  abridged  by  Act  No.  74  of 
1892,  but,  on  the  contrary,  was  made  exclu- 
sive by  section  18  of  said  act;  that  said  act 
makes  It  the  duty  of  said  Caddo  district 
levee  board  to  provide  the  means  to  carry 
out  the  recommendations  of  said  board  of 
engineers  by  taxation,  but  that  these  means 
are  Intended  to  be  in  aid  of  the  general 
engineer  fund.  The  injunction  was  dissolved 
on  bond.  Defendants  answered,  making 
substantlaliy  the  same  averments  as  the  state. 
After  trial,  the  district  Judge  dissolved  the 


injunction,  and  dismissed  the  suit,  condemn- 
ing plaintiff  to  pay  the  defendant  Hart  $850 
as  damages,  of  which  $250  are  tor  attorney's 
fees.  Plaintiff  has  appealed,  and  the  de- 
fendant Hart,  in  his  answer  to  the  appeal, 
prays  that  the  attorney's  fees  be  increased 
to  $1,000. 

Plaintiff's  allegations  that  the  closing  of 
Bayou  Pierre  is  the  result  of  a  combination 
and  conspiracy  for  private  Interests  are  clear- 
ly and  abundantly  disproved  by  the  reccard. 
The  work  complained  of  is  a  public  work, 
undertaken,  in  accordance  with  law,  by  the 
agents  of  the  state,— the  state  engineers.  It 
is  a  part  of  the  public  levee  system  of  the 
state.  It  was  being  carried  on  by  the  state 
engineers  in  the  performance  of  the  duties 
imposed  upon  them  by  law.  The  work  was 
surveyed.  It  was  reported  and  recommend- 
ed to  the  governor.  The  governor  advertis- 
ed for  proposals  to  do  the  work.  It  is  clear 
that  no  possible  damage  could  have  resulted 
to  plaintlft  from  the  mode  in  which  Hart  ob- 
tained the  contract,  and  that,  tf  she  has  suf- 
fered any  injury,  it  was  not  because  of  the 
mode  of  awardlitg  the  contract,  but  because 
of  the  acts  done  under  the  same.  This  is 
not  a  case  in  which  a  requirement  of  law, 
provided  in  the  Interest  of  a  person,  has  not 
been  observed. 

The  fact  that  private  persons  bound  them- 
selves to  the  contractor,  Hart,  to  supplement, 
by  subscriptions  of  money,  the  price  which 
he  was  to  receive  from  the  state,  affects,  in 
no  manner,  the  puDiic  character  of  the  worl^ 
These  were  obligations  of  third  parties  to 
Hart  They  did  not,  and  could  not,  affect, 
in  the  least,  the  control  of  the  state  over  the 
work,  nor  change  or  impair  the  public  na- 
ture of  the  undo-taking.  The  state  was  the 
beneficiary  of  these  private  subscriptions, 
as  doubtless  they  contributed  to  enable  Hart 
to  imdertake  the  building  of  nearly  three 
miles  of  levees  tor  the  low  price  set  out  in 
his  contract  with  the  state;  but  the  work  it- 
self remained  absolutely  a  public  worlt. 
Speaking  of  the  nature  of  the  work,  the  dis- 
trict Judge  says:  "It  is  a  public  work,  plan- 
ned and  located  by  state  authority,  and  is  a 
part  of  a  system  of  levees  ordered  by  the 
state  for  the  prevention  of  overflows.  It  is 
the  initial  point  of  a  line  of  levees,  the  pro- 
priety, location,  and  construction  of  which 
have  been  determined  by  the  state,  acting 
through  the  state  board  of  engineers,  its 
accredited  and  duly-authorized  agents.  It 
begins  on  the  highlands  on  the  west  bank 
of  the  bayou,  and  extends  thence  across  the 
bayou  to  Hart's  Island,  and  from  there  to 
Dixie  plantation,  on  Red  river."  The  United 
States  government  has  contributed  $4,000— 
a  sum  equal  to  the  price  of  Hart's  contract 
with  the  state— towards  the  cost  of  construc- 
tion of  the  line  of  levees  of  which  the  dam 
In  question  is  a  part  Manifestly,  the  claim 
that  such  a  work,  undertaken  by  the  state 
with  the  aid  of  the  general  government,  is 
the  work  of  private  persons  for  private  and 
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selflah  motlTes,  Is  abscdntdy  without  founda- 
tion. 

Plaintiff  contends,  as  stated,  that  since  the 
passage  of  Act  No.  74  of  1892,  which  created 
the  Caddo  levee  district,  the  right  and  power 
to  advertise  and  contract  for  levees  In  Caddo 
parish  are  exdusivdy  vested  in  the  district 
board  of  commissioners.  This  position  Is  un- 
tenable. There  Is  no  authority  to  support  It 
The  constitution  makes  it  the  imperative  du- 
ty of  the  general  assembly  to  maintain  a 
levee  system  In  the  state.  Article  214  of  the 
constitution  provides  that  the  general  assem- 
bly may  divide  the  state  into  levee  districts, 
and  provide  for  the  appointment  or  election 
of  levee  commissioners,  who  shall.  In  the 
mode  and  manner  to  be  provided  by  law, 
have  supervision  of  the  erection,  repairs,  and 
maintenance  of  the  levees  In  the  district,  and 
to  that  effect  they  may  levy  a  limited  tax 
on  the  taxable  property  within  the  district 
It  Is  clear  that  the  creation  of  levee  dis- 
tricts Is  left  to  the  discretion  of  the  general 
assembly.  It  Is  equally  clear  that  the  meth- 
od and  manner  In  which  the  commissioners, 
when  created,  are  to  have  supervision  of 
the  levees  within  the  district  are  also  left  to 
the  discretion  of  the  general  assembly.  Peart 
V.  Levee  Dist,  45  La.  Ann.  422,  12  South. 
400.  A  levee  district  Is  one  of  the  instru- 
mentalities which  the  general  assembly  may 
use  in  performing  Its  duty  of  maintaining  a 
levee  system  In  the  state.  The  constitution 
does  not  provide,  either  expressly  or  by  Im- 
plication, that  when  a  levee  district  Is  cre- 
ated, the  general  assembly  shall  be  powerless 
to  employ  any  other  Instrumentality  than 
that  of  the  levee  district  within  Its  limits. 
The  general  engineer  fund,  created  by  Act 
No.  33  of  1870,  has  been  frequently  and  fully 
recognized  by  the  general  assembly  since  the 
adoption  of  the  present  constitution.  Under 
Act  No.  33  of  1870,  the  power  of  the  gov- 
ernor is  clear  to  contract  for  building  levees 
with  moneys  in  the  gen^'Tal  engineer  fund. 

Bqually  clear  Is  the  power  of  the  board  of 
state  engineers,  acting  within  their  official 
scope  and  duty,  to  cause  to  be  closed  the 
bayou  across  which  the  dam  In  question  was 
being  constructed  at  the  time  this  suit  orig- 
inated. It  Is  a  necessary  Incident  of  their 
powers  and  duties  under  said  Act  No.  33  of 
1879.  The  action  of  the  general  assembly 
would  have  been  futile.  Indeed,  If,  with  full 
knowledge  of  the  topography  of  the  state,  it 
had  charged  the  state  engineers  with  the 
great  duty  of  protecting  the  alluvial  part  of 
the  state  from  overflows,  but  had  withheld 
from  them  the  power  to  build  levees  across 
bayous  and  sloughs.  Act  No.  78  of  1886  as- 
sumes, as  a  matter  of  course,  that  the  board 
of  state  engineers  has  the  power,  and  said 
act  provides  certain  requisites  to  be  observ- 
ed in  constructing  levees  across  bayous  and 
sloughs.  But  in  the  Instant  case,  if  any 
doubt  could  have  existed  as  to  the  power, 
section  18  of  Act  No.  74  of  1892,  creating  the 


Caddo  levee  district,  would  bave  removed  it 
by  providing  that  the  state  engineers  are  au- 
thorized "to  survey  and  locate,  repair  or  re- 
move or  change  any  and  all  levees  In  the 
district  and  are  specially  auth<«lzed  to  cause 
to  be  closed  by  levees,  dykes  or  otherwise, 
such  outlets,  bayous  or  slougtis,  or  to  open 
the  same,  as  in  th^  judgment  may  be  neces- 
sary to  carry  out  the  object  of  this  act  and 
are  solely  charged  with  the  responsibility  of 
the  location  of  all  levees  in  said  district" 
This  section  violates  no  provision  of  the  con- 
stitution. 

As  to  plaintiff's  contoitlon  that  Bayou 
Pierre  Is  a  navigable  stream,  we  have  care- 
fully considered  the  voluminous  testimony 
on  that  part  of  the  case,  and  we  are  dear 
that  the  upper  part  of  Bayou  Pierre,  in  which 
the  dam  In  question  Is  situated,  is  not  navi- 
gable, and  that  the  navigation  of  even  the 
lower  part  of  Bayou  Pierre,  a  considerable 
distance  below  the  dam.  Is  attended  with 
many  obstacles  and  difficulties.  Oh  this 
point  the  district  judge  says:  "f'rom  Grand 
Ecore,  where  it  [Bayou  Pierre]  enters  Red 
river,  to  a  point  some  miles  below  its  junc- 
tion with  Tone's  bayou,— a  stream  flowing 
out  of  the  river,— Bayou  Pierre  has  been  fre- 
quently navigated  by  steamboats,  but,  from 
the  point  of  junction  to  the  dam  in  question, 
It  has  never  been  navigated,  and  Is  unnavl- 
gable.  Between  these  two  points  It  Is  noth- 
ing but  a  high-water  outlet,  going  dry  every 
summer  at  many  places,  choked  with  rafts, 
and  filled  with  sand,  reefs,  etc.  It  has  no 
channel.  In  various  localities  It  spreads  out 
Into  shallow  lakes,  and  over  a  wide  expanse 
of  country,  and  Is  susceptible  of  being  made 
navigable,  just  as  a  ditch  could  be,  If  it  were 
dug  deep  and  wide  enough,  and  kept  supplied 
with  a  sufficiency  of  water."  We  fully  con- 
cur in  this  finding.  Besides,  Bayou  Pierre 
Is  wholly  within  the  state,  and  the  authority 
of  the  legislature  over  It  is  complete.  Hamil- 
ton V.  Railroad  Co.,  34  La.  Ann.  975;  Boykln 
T.  Shaffer,  IS  La.  Ann.  129. 

There  Is  no  force  in  plalntifTs  contention 
that  the  act  of  congress  admiiting  Louisiana 
into  the  Union  forbids  the  general  assembly 
from  closing  by  a  dam  such  a  stream  as  Bay- 
ou Pierre.  Boykln  v.  Shaffer,  13  La.  Ann. 
129;  Hamilton  v.  Railroad  Co..  119  U.  S.  285, 
7  Sup.  Ct  206;  Bridge  Co.  v.  Hatch,  125  U. 
S.  1,  8  Sup.  Ct  811.  In  Peart  v.  Levee  DIst, 
quoted  above,  and  In  the  cases  therein  cited, 
this  court  has  said  that,  in  locatlog  and 
building  her  public  levees,  the  state  acts  in 
the  exercise  of  the  police  power,  "and  that 
private  Injury  resulting  from  the  legitimate 
exercise  of  this  legal  right  Is  damnum  absque 
Injuria,  to  which  the  Individual  must  sub- 
mit as  a  sacrifice  to  the  public  salety  and 
welfare."  The  doctrine  applies  to  the  in- 
stant case.  Plaintiff's  plantation  Is  an  is- 
land surrounded  by  levees,  except  where  the 
banks  are  sufficiently  high  without  them. 
There  Is  evidence  strongly  Indicating  that 
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her  plantation  la,  by  nature,  In  the  shape  of 
a  basin,  the  land  sloping  on  all  sides  to  the 
center.  However  this  may  be,  it  seems  clear 
tnat  the  condition  of  her  property,  even  be- 
fore  the  building  of  the  dam,  must  have  been 
highly  unfavorable  to  drainage.  Whether  the 
effect  of  the  dam,  at  a  distance  of  a  quarter 
of  a  mile  trom  her  property,  will  be  to  so- 
rlously  damage  it,  is  in  a  great  measure  con- 
jectural She  has  neither  alleged  nor  shown 
any  interest  in  the  navigability  of  Bayou 
Pierre.  However,  whether  she  has  suffered 
damage  or  not,  she  Is  not  entitled  to  the  re- 
lief she  prays  for. 

The  appellee  Hart  prays  for  an  Increase  of 
the  damages  awarded,  but  we  see  no  reason 
to  disturb  the  finding  of.  the  district  Judge. 
Judgment  affirmed,  at  plalntllTa  costs. 


(4B  l4L    Ann.   USS) 

JOCHAMS  V.  ONG.     (No.  11,180.)» 
(Supreme  Court  of  Louisiana.     Nov.  20,  1803.) 

CONTBACT  OF  SA.LB— BbbAOB  BT  BDTEB— DaM- 
A0B8. 

The  plaintiff  sold  cement  to  the  defend- 
ant Bubject  to  a  test  Dnrlasr  the  delay  re- 
quired to  test  the  cement  the  defendant  waa  to 
have  possession.  The  bill  of  lading  represent- 
ing the  cargo  was  tendered  to  the  defendant, 
who  refused  possession.  The  plaintiff,  in  thus 
tendering,  complied  with  his  obligation'  as  ven- 
dor. The  defendant  violated  the  condition  by 
not  receiving  the  goods.  After  the  defendant 
had  refused  to  receive  the  property  the  plaintiff 
did  not  sell  the  goods,  but  kept  them  a  con- 
siderable time,  and  did  not  attempt  to  minimize 
the  damages.  The  damages  allowed  are  the 
price  the  defendant  bound  himself  to  pay,  less 
the  marlcet  value  of  the  article. 
(Syllabus  by  the  Court) 

Appeal  from  cIvU  district  court,  pariah  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  Andris  Jochams  againat  Richard 
M.  Ong  to  recover  damages  alleged  to  have 
resulted  fl-om  breach  of  contract  fYom  the 
Judgment  rendered,  plaintiff  appeals.  Re- 
versed. 

Howe  &  Prentiss,  for  appellant  White, 
Parlange  &  Saunders,  for  appellee. 

BRBAUX,  J.  In  the  summer  of  1801, 
through  agents  in  New  Orleans,  the  plaintiff, 
of  Charleroi,  Belgium,  offered  to  sell  to  the 
defendant  a  cargo  of  cement  on  board  of  a 
vessel  which  was  expected  to  arrive  at  the 
port  of  New  Orleans  on  or  about  July  Ist  of 
that  year.  The  defendant  agreed  to  buy  of 
plaintiff  this  cargo  of  8,372  barrels  at  $1.73, 
and  to  pay  the  Import  duty.  The  terms  of 
the  sale  were,  payable  00  days  from  the  date 
the  vessel  began  unloading,  and  the  defend- 
ant to  give  his  acceptances  only  after  he  was 
satisfied  by  a  test  of  samples  of  the  cement. 
These  samples  were  to  be  sent  by  him  to  an 
expert  In  New  York,  so  that  he  would  know 
that  It  actually  tested  350  pounds  tensile 
Bti'ength.    Under  their  agreement,  which  was 

*  Rehearing  refused  December  4,  1893. 


verbal,  the  defendant  was  to  receive  posses- 
sion of  the  veseel  on  its  arrival,  so  that  he 
could  rednce  his  expenses,  and  have  the 
cargo  discharged  at  a  point  of  his  selection. 
Plaintiff  drew  drafts  for  the  amount,  whldi 
drafts  were  received  by  J.  W.  Sellgman  & 
Co.,  his  correspondents  In  New  York.  They 
were  subsequently  received  from  Sellgman  & 
Co.  by  the  Louisiana  National  Bank,  and 
were  by  the  latter  presented  to  the  defend- 
ant for  payment  before  the  arrival  of  the 
vessel  in  New  Orleans.  The  total  amoont 
of  these  drafts  was  914,486.26.  The  letter  of 
advice  in  which  the  drafts  were  Inclosed 
contains  the  following:  "Drafts  to  be  accept- 
ed due  3  months  from  date  of  arrival  of  ves- 
sel, and  documents  to  be  delivered  upon  ac- 
ceptance." Acceptance  was  refused,  the  de- 
fendant claiming  that  he  was  not  to  accept 
drafts  until  the  cement  could  be  tested  and 
found  satisfactory.  On  the  20th  June,  1801, 
tbe  defendant  addressed  a  letter  to  the  col- 
lecting agent,  declining  to  accept  these  drafts, 
correctly  stating  the  terms  of  acceptance  and 
payment  and  claiming  possession  of  the 
cement  upon  arrival  of  the  vess^  The  New 
York  correspondents  were  Informed  of  the 
refusal  to  accept  the  drafts.  In  their  an- 
swer, addressed  to  the  local  agent,  th^ 
state:  "When  we  sent  yoa  the  drafts  we 
asked  yoa  not  to  present  them  until  after  the 
arrival  of  the  goods.  As  to  the  examination 
(or  test)  we  are  not  advised,  but  we  would 
grant  the  delay."  All  parties  agreed  that 
the  defendant  sbould,  under  the  contract, 
have  possession  of  the  cargo  on  the  arrival 
of  the  vessel  without  accepting  the  drafts 
before  the  "test"  had  been  made,  and 
found  8atisfact<»7.  Subsequently,  the  bank, 
through  one  of  its  officers;  the  law  firm  for 
plaintiff,  represented  by  a  law  student  in 
their  oSLce;  and  the  defendant,— met  and 
discussed  the  conditions  of  tbe  sale  and  de- 
livery of  the  cement  T^e  two  witnesses  for 
plaintiff,  viz.  the  bank  ofi3.cer  and  the  law 
student,  testis  that  the  bill  of  lading  was 
tendered  without  any  reference  whatever  to 
the  drafts,  which  the  defendant  was  to  ac- 
cept later,  if  the  "test"  of  the  cement  proved 
satisfactory.  Before  the  arrival  of  the  cargo 
the  defendant  had  made  preparations  to  take 
possession  of  the  cement,  and  to  warehouse 
it  for  safe-keeping  free  of  charge.  The  con- 
trolling idea  of  the  defendant  at  the  time  ob- 
viously was  that  the  contract  secured  to  him 
not  only  the  possession  of  the  cement,  but 
also  the  right  to  seU.  His  possession,  he  de- 
clares as  a  witness,  "was  to  include  the  right 
to  selL"  The  contract  proves  that  untU  the 
test  was  made  and  found  satisfactory  the 
defendant  was  to  have  possession;  nothing 
is  said  as  to  the  right  to  sell.  The  letter  in 
reference  to  the  contract,  addressed  to  the 
plaintiff  by  TaiB  agents  here,  states:  "When 
the  cargo  of  cement  comes  here,  Mr.  Ong 
will  liave  it  tested,  and  as  soon  as  he  has  re- 
turns of  tests  he  will  send  you  liis  notes. 
While  awaiting  the  result  of  the  tests,  he 
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win,  howoTO*,  care  tat  the  cement;  and 
when  notes  are  given  they  will  be  dated 
the  day  the  vessel  tmloada,  so  that  delay  In 
testing  does  not  result  In  disadvantage  to 
you."  ^nie  testimony  of  witnesses  is  that 
the  sale  was  to  be  concluded  after  the  test 

The  defendant  alleges  in  his  answer  that 
it  is  true  that  he  agreed  to  purchase  from 
■aid  plaintiff  a  cargo  of  cement,  ex  sailing 
vessel  Auguste,  to  contain  about  8,000  bar- 
rels; that  he  was  to  pay  $1.73  a  barrel,  and 
imp<Mrt  duty  amounting  to  $2,670.04;  that  it 
was  expressly  agreed  that  the  cargo  should 
be  pnt  in  his  i>068e8sion  and  under  his  con- 
trol, so  that  he  might  control  the  landing  and 
storing  of  the  cement  The  pleadings  prop- 
erly do  not  disclose  any  such  claim  as  a 
right  to  sell,  for  the  facta  would  not  sus- 
tain such  a  claim.  Moreover,  "things  of 
which  the  buyer  reserves  to  himself  the 
view  and  trial,  although  the  price  be  agreed 
upon,  are  not  sold  until  the  buyer  be  satis- 
fied, which  is  a  kind  of  suspensive  condition 
of  the  sale."  Rev.  Civil  Code,  art  2460. 
The  right  of  defendant  was  therefore  a  right 
of  possession  temporarily,  to  be  followed  by 
a  sale  If  the  cement  had  the  strength  the 
vendor  said  It  had.  Had  he  accepted  the  bill 
of  lading  tendered,  it  would  have  given  him 
cmitrol  of  the  landing  and  storage  of  the 
cement  A  negotiable  instrument,  such  as 
a  bill  of  lading  for  delivery  of  certain  goods 
to  order,  confers  right  of  possession.  Un- 
der the  t^ms  of  the  contract,  the  collecting 
agent  was  authorized  to  deliver  this  bill  of 
lading.  Its  transfer  as  proposed  would  have, 
beyond  question,  placed  the  defendant  in 
possession.  The  authority  of  the  cashier  lo 
deliver  the  bill  of  lading  was  not  at  any' 
time  the  objection,  but  the  right  denied  him 
to  sell  was  asked  of  this  officer,  and  which 
he  declined  to  grant  Plaintiff's  witness, 
the  cashier  of  the  Louisiana  National  Bank, 
states  that  on  the  26th  or  27th  of  June  the 
bank,  through  him,  tendered  the  bill  of  lad- 
ing to  the  def«idant,  and  informed  him  that 
he  could  accept  the  drafts  after  the  "test." 
The  defendant  declined  to  receive  the  bill 
of  lading  unless  he  was  given  possession  to 
sell  as  much  as  he  could  of  the  cement  while 
awaiting  the  test  The  witness  Wolf,  who 
acted  for  plaintiff's  agent  in  New  Orleans, 
was  called  on  by  the  defendant  regarding 
the  alleged  right  This  witness  "Wolf  testl- 
fled  that  while  the  cashier  was  willing  to  de- 
liver him  the  bill  of  lading  without  accept- 
ance of  the  drafts,  he  was  not  willing  to 
permit  him  to  sell  any  part  of  the  cargo 
while  awaiting  the  test;  that  this  was  part 
of  the  contract;  and  that  he  called  upon  hin. 
to  decide  this  difference.  The  witness  says: 
"I  again  visited  Mr.  Janin  with  him,  and 
told  Mr.  Janin  that  it  was  not  part  of  the 
contract  that  Mr.  Ong  should  sell  any  parr 
Of  the  cement  while  awaiting  the  result  of 
the  test  Mr.  Janin  then  again  offered  him 
the  bill  of  lading  without  signing  the  notes 
or  accepting  the  drafts,  but  said  he  would 


not  give  him  the  right  to  sen."  Subsequent- 
ly the  defendant  wrote  to  plaintiff  that  his 
correspondents  in  New  York  declined  posi- 
tively to  put  him  in  possession  unless  It  was 
understood  that  he  would  make  no  sales. 
On  the  day  preceding  the  arrival  of  the  ves- 
sel the  defendant  agreed  with  the  cashier 
and  the  witness  Wolf  to  write  to  Seligman 
&  Go.  The  defMidant  In  the  letter,  again 
applied  for  a  right  to  sell  while  awaiting  the 
result  of  the  test  The  two  witnesses  for 
plaintiff  state  that  the  defendant  agreed  to 
await  a  r^ly  to  the  letter  before  deciding 
as  to  what  he  should  do.  The  day  of  the 
arrival  of  the  vessel  the  defendant  wrote 
to  plaintiff's  agent  that  he  had  Just  been  ad- 
vised of  the  arrival  of  the  vessel;  that  the 
uncertainty  of  his  obtaining  possession  will 
occasion  loss  to  him;  that  he  could  have  ar- 
ranged to  have  the  vessel  landed  at  a  point 
where  the  saving  to  him  would  have  been 
conslderabia  He  infwmed  them  of  the  facil- 
ities he  had  for  transporting  and  storing 
the  cement  and  expressed  a  willingness  to 
cancel  the  contract  On  the  next  day,  when 
Infwmed  by  the  cashiw  of  the  bank  of  the 
answer  of  the  New  York  correspondents,  de- 
clining his  propositions  in  some  respects,  he 
refused  to  have  anything  further  to  do  with, 
the  contract.  The  defendant  had  been  of- 
fered possession,  which  he  had  declined,  un- 
less he  was  given  right  to  sell  the  cement 
This  right  to  sell  was  insisted  upon  at  all 
times.  It  was  the  only  cause  of  difference 
between  the  parties.  The  tender  was  made, 
which  the  defendant  did  not  accept  He  was 
in  default  from  that  date,  and  responsible 
as  a  proposed  vendee.  The  property  sold 
proved  of  the  required  strength,  and  the 
vendor  complied  with  his  obligation  to  de- 
liver it  at  this  port.  After  the  arrival  of 
the  vessel,  plaintiff  and  defendant  through 
their  agents.  Joined  in  sending  samples  of 
the  cement  to  a  Capt  Maclay  of  New  York, 
an  expert,  for  the  purpose  of  testing  its  ten- 
sile strength.  In  about  three  weeks  he  mail- 
ed to  them  his  cortiflcate^  showing  satis- 
factory strength.  Again  the  cement  was 
tendered,  and  again  was  refused. 

There  were  two  errors  committed,— the 
first  by  the  defendant  in  not  receiving  poB- 
session  when  it  was  offered  to  him  by  ten- 
dering the  bill  of  lading;  the  other  «rror 
was  committed  by  the  plaintiff  in  retain- 
ing possession  of  the  property  seven  months 
after  the  arrival  of  the  cargo,  without  any 
acticm  on  his  part  to  compel  compliance,  and 
relieve  himself  of  the  responsibility  for  the 
pr(^>erty.  Plaintiff  sues  for  loss  of  $4,06a- 
31,  occasioned,  he  alleges,  by  defendant's 
noncompliance  with  the  contract 

With  Reference  to  Damages.  The  ven- 
dCHT  has  a  right  of  action  against  the  pur- 
chaser for  his  breach  of  contract  in  not  re- 
ceiving the  goods  sold.  The  measure  of 
damage,  it  is  generally  held,  is  the  differ- 
ence between  the  agreed  price  and  the  mar- 
ket value  of  the  goods  at  the  time  they 
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were  tendered  and  refused,  in  addition  to 
the  costs  and  other  damages.  Thwe  is  no 
evidence  befiwe  the  court  satisfactorily  es- 
tablishing the  necessity  of  waiting  to  ef- 
fect a  sale.  The  sate  shoold  liaye  been  made 
at  the  earliest  practicable  period  after  an 
atwolute  refusal  to  accept  The  market 
value  of  the  goods  at  the  time  of  the  ten- 
der is  not  proven.  The  price  paid  for  them 
seven  months  after  is  apparently  a  fair 
value.  By  agreement,  without  prejudice  to 
the  rights  of  either  party,  the  cargo  was 
sold  to  defendant  for  $1.90  a  barrel  cash,  to 
be  deducted  in  the  event  plaintiff  recovered 
judgment.  The  perplexing  and  «Eceptlonal 
character  of  this  case  has  fwced  npon  ua 
the  conclusion  that  the  full  measure  of  dam- 
ages should  not  be  allowed.  The  facts  and 
circumstances  are  such  that  we  have  deter- 
mined to  limit  the  amount  to  the  actual 
sum  promised  by  the  defendant  and  to  thus 
minimize  the  damages. 

Amount  price  of  the  cement f  14,483  56 

Import  duty 2,677  04 

$17,162  60 
Less  price  at  which  sold $15,006  80 

It  is  therefore  <^ered  and  decreed  that 
the  judgment  of  the  lower  court  is  avoided 
and  reversed,  and  it  is  now  ordered  and  de- 
creed that  there  be  judgment  in  favor  of 
the  plaintiff  for  the  sum  of  $17,162.60,  sub- 
ject to  a  credit  of  $15,906.80,  with  legal  in- 
terest on  the  amount  of  the  judgment  from 
judicial  demand,  and  that -defendant  i>ay  the 
costs  of  both  courts. 

PARLANOB,  X,  having  been  of  counsel, 
recuses  himself  in  this  casa 


(46   La.    Ann.  14U) 

STATE  V.  SACHS  et  al.    (No.  11,29a) 
(Supreme  Court  of  Louisiana.    Dec.  4,  1893.) 
MuNioiPAL  PowKBS — EiZAcnoH  or  Bokb  vbok 

liABOB  AOENTS. 

1.  The  city  council  of  New  Orleans  has 
no  power  to  enact  an  ordinance  requiring  par- 
ties condncting  a  legitimate  business  to  give 
bond  for  the  faithful  discharge  of  duties  con- 
nected with  said  business,  and  to  answer  in 
damages  to  any  one  who  may  be  injured  in 
dealing  with  persons  conducting  such  business. 

2.  Ordinance  6609,  Council  Series,  is  null 
and  void,  being  illegal  and  unconstitutional. 

(Syllabus  by  the  Court) 

Appeal  from  recorder's  court  of  New  Or- 
leans; Charles  de  la  Bretonne,  Judge. 

Albert  H.  Parker,  who  was  prosecuted 
with  3.  W.  Sachs,  was  found  guilty  of  violat- 
ing a  city  ordinance,  and  appeals.    Reversed. 

Simeon  Belden,  for  appellant  B.  A.  O'Snl- 
livan.  City  Atty.,  and  T.  R.  Ro^er,  Asst. 
City  Atty.,  for  appellee,  city  of  New  Orleans. 

HcENBRT,  X  The  defendant  Parker  was 
prosecuted  before  the  second  recorder's  court 
of  the  city  of  New  Orleans  for  violating  Or- 
dinance No.   6609,   Council   S^ies.   In   the 


recorder's  court  he  denied  the  legality  and 
constitutionality  of  the  ordinance.  He  was 
convicted,  and  has  appealed  under  article 
81  of  the  constitution. 

The  ordinance,  after  reciting  that  the  coun- 
cil had  been  informed  by  the  press  of  the 
city  that  various  acts  of  a  criminal  nature 
had  been  committed  by  labor  agents,  pro- 
vides that  labor  agents  conducting  business 
In  the  city  of  New  Orleans  shall  give  a  bond 
in  the  sum  of  $5,000,  payable  to  the  mayor, 
conditioned  for  a  faithful  discharge  of  duty 
in  conducting  »  labor  agency.  The  labor 
agent  is  required  to  furnish  this  bond  be- 
fore conducting  the  business,  and  if  he  does 
not  do  so  be  is  subjected  to  flue  or  im- 
prisonment Any  one  who  has  been  injured 
by  the  acts  of  the  labor  agent  has  a  property 
in  the  bond,  and  is  authorized  to  sue  on  it 
In  the  license  act  of  1890,  we  do  not  find 
this  occupation  classed  among  those  from 
which  a  revenue  may  be  derived.  But  we 
have  decided  that,  while  an  occupation  may 
be  relieved  from  taxation,  yet  when  the 
state  or  municipal  authority  selects  it  for  a 
license  tax,  constitutional  methods  must  be 
observed.  It  is  not  stated  whether  the  city 
has  taxed  by  license  this  occupation,  but 
we  know  from  the  record  that  it  is  a  rec- 
ognized business,  of  such  proportions  as  to 
require  mimldpal  regulations.  If  it  is  per- 
mitted to  be  conducted,  it  must,  th^efore, 
be  a  legitimate  occupation;  otherwise,  It 
would  require  legislation  to  suppress  it,  in- 
stead of  regulating  its  existence.  The  dty 
councQ  can  exerdse  only  such  power  as  leg- 
islative authority  confers  upon  it  It  can 
prohibit  no  business  authorized  by  the  leg- 
islature, and,  when  it  assumes  that  the  legis- 
lature authorizes  the  taxation  of  the  occupa- 
tion under  section  12  of  Act  150  of  1890,  it 
cannot  in  authorizing  the  business  <^  occu- 
pation to  be  carried  on,  impose  obligations 
not  authorized  by  the  legislature.  If  it  can 
require  a  person  pursuing  one  occupation, 
which  is  recognized  as  legitimate,  to  give 
bond  for  the  faithful  discharge  of  duties 
connected  with  the  same.  It  can  require  a 
bond  from  any  one  pursuing  any  other  oc- 
cupation. We  fail  to  find  any  such  author- 
ity granted  to  the  dty  of  New  Orleans  by  the 
legislature.  The  bcmd  Is  by  the  ordinance 
made  to  Inure  to  any  one  injured  through 
the  instrumentality  of  a  labor  agent,  for  any 
damage  done  by  said  agent  or  for  any 
fraud  or  misrepresentation  committed  by 
him.  Thus,  the  dty  und»takes  to  protect 
parties  who  may  resort  to  a  dvil  suit  for 
damages  which  may  result  in  dealings  with 
the  labor  agent  We  also  fail  to  lind  author- 
ity for  the  dty  of  New  Orleans  to  exact  a 
bond  from  any  one  pursuing  any  occupation 
to  answer  in  damages  for  injuries  Inflicted 
by  the  person  pursuing  said  occiy)ation. 
The  ordinance,  we  learn  from  the  pream- 
ble, was  Intended  to  protect  females  from 
being  imposed  upon.  It  is  laudable  in  iti 
purpose,  but  the  acts  at  whidi  the  ordi- 
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nance  Is  levded  fall  nnaer  the  criminal  stat- 
ntes  of  the  state.  The  ordinance  la  mani- 
festly  Illegal  and  unoonstltutlonal,  and  there- 
fore null  and  void.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed, and  the  prosecution  of  defendant 
be  dismissed;  the  city  to  pay  all  costs. 


(46  La.  Ann.  1445) 

STATE  T.    SOHEXNEIDEJB.     (No.   11312.) 
(Supreme  Court  of  Louisiana.    Dec.  4,  1893.) 
BEaooNiZA.iiCE — Bklbabb  of  Sdbett. 
If,   during   the  pendency  of  an   appeal 
from  a  judgment  of  forfeiture  on  an  appear- 
ance bond,  5ie  defendant  is  convicted  and  sen- 
tenced, the  surety  on  the  bond  is  entitled  to 
be  discharged. 

(Syllabus  by  the  Court) 

Appea.  from  district  coort,  parish  of  St. 
Landry;  W.  O.  Perrault,  Judge. 

After  forfeiture  of  a  recognizance,  the  ac- 
cnsed  was  surrendered,  and  Ben  Schexnei- 
der,  the  surety,  moved  to  set  aside  the  for- 
f^ture.  The  motion  was  denied,  and  the 
surety  appeals.    Reversed. 

Laurent  Dupre  and  Charles  W.  Du  Roy, 
for  appellant  E.  B.  Du  Bulsson,  Dist.  Atty., 
and  M.  J.  Cunningham,  Atty.  Qen.,  for  ap- 
pellee 

McENERY,  3.  The  accused  was  indicted 
for  horse  stealing.  He  gave  bond  for  his 
appearance.  The  bond  was  forfeited.  On 
the  last  day  of  the  term  at  which  he  was  to 
appear,  he  was  surrendered  by  the  surety 
on  his  bond.  The  surety  took  a  rule  on  the 
district  attorney  to  show  caose  why  the  for- 
feiture should  not  be  set  aside.  The  rule 
was  discharged.  The  surety  appealed.  Pend- 
ing the  appeal,  the  defendant  was  convicted, 
and  Is  now  serving  the  senteniie  imposed  up- 
on blm,  at  hard  labor.  This  fact  appears 
from  the  certificate  of  the  trial  judge  filed 
In  this  case.  The  judgment  appealed  from 
most  therefore  be  reversed.  Lafleur  v.  Mon- 
ton,  8  La.  Ann.  488;  State  v.  TT«Tnm,  e 
La.  Ann.  259.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re> 
versed,  and  the  surety  on  the  appearance 
bond  be  discharged. 


(4B  La.  Ann.  14S0) 

STATE  V.  PRICE.    (No.  11.871.) 

(Supreme  Court  of  Louisiana.    Dec.  4,  1893.) 

AssA.in.T  WITH  Intent  to  Kiu.— DippEHENt  Stat- 

CTEs  Construed  Toobtrbr. 

1.  Section  790,  Rev.  St.,  as  amended  by 
Act  No.  24  of  1882;  section  791,  Rev.  St,  as 
amended  by  Act  No.  43  of  1890;  and  Act  No. 
44  of  1890, — are  barmonious  parts  of  one  sub- 
ject of  criminal  punishment. 

2.  The  offenses  denounced  by  Act  No.  44 
of  1890  are  contained  in  Act  No.  43  of  1890, 
and  the  offenses  denounced  by  the  latter  are 
contained  in  section  790.  Rev.  St. 


3.  An  Information  properly  drawn  nnder 
section  790,  Rev.  St.,  contains  accusations  un- 
der all  three  of  said  statutes,  to  wit,  section 

790.  Rev.  St,  section  791.  Id.,  and  Act  No.  44 
of  1890. 

4.  A  verdict  nnder  section  793,  Rev.  St, 
Is  not  responsive  to  an  accusation  under  any 
one  of  saia  three  statutes. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Iberia; 
Pdlx  Voorhles,  Judge. 

Anatc^e  Price  was  convicted  under  Rev. 
St  I  791,  as  amoided  by  Act  No.  43  of 
1890,  of  striking  a  person  with  a  dangerous 
weapon,  with  Intent  to  murder,  and  ap- 
peals.   Reversed. 

Charles  Fontdlen,  for  appellant.  John  B. 
Land,  Dist  Atty.,  for  the  State. 

PARLANGE,  J.  The  defendant  to  prose- 
cuted under  section  700,  Rev.  St,  for  the  cap- 
ital crime  of  striking  a  person  with  a  dan- 
gerous weapon,  to  wit,  a  club,  while  lying 
In  wait,  with  intent  to  kill  and  murder.  The 
district  Judge  charged  the  jury  that  they 
might  find  the  foUowIng  verdicts:    (1)  Guilty; 

(2)  guilty  without  capital  punishment;  (3) 
guilty  under  section  791,  Rev.  St,  as  amended 
by  Act  No.  43  of  1890;  (4)  not  guilty.  The 
defendant  asked  the  further  charge,  which 
was  refused,  that  verdicts  might  be  found  un- 
der any  <ms  of  the  following  statutes:  (1)  Act 
No.   44  of  1890;   (2)  section   793,   Rev.   St; 

(3)  section  796,  Id.  The  jury  found  a  ver- 
dict under  Act  No.  43  of  1890.  The  daCoid- 
ant  was  sentenced,  and  he  has  appealed. 

The  question  to  be  decided  is  whether  the 
defendant  was  entitled  to  the  additional 
charge  which  he  asked,  the  most  serious  part 
of  his  complaint  being  whether,  In  a  prosecu- 
tion under  section  790,  verdicts  under  three 
statutes  are  responsive^  to  wit,  section  790, 
as  amended  by  Act  No.  24  of  1882,  section 

791,  as  amended  by  Act  No.  43  of  1890,  and 
Act  No.  44  of  1800.  It  Is  impossible  to  con- 
sider these  three  statutes  conjointly  without 
reaching  the  conclusion  that  they  deal  with 
one  and  the  same  subject-matter,  to  wit,  the 
offenses  of  shooting,  stabbing,  cutting,  strik- 
ing, and  thrusting  with  a  dangerous  weapon, 
with  criminal  intent  to  take  life,  under  cir- 
cumstances of  varying  aggravation.  The 
denunciatory  parts  of  the  three  statutes  read 
as  follows:.  Section  790,  as  amended  by  Act 
No.  24  of  1882:  "If  any  person  lying  In  wait, 
or  in  the  perpetration  or  attempt  to  perpe- 
trate any  arson,  rape,  robbery,  or  burglary, 
shall  shoot  stab,  cut  strike  or  thrust  any 
person  with  a  dang«-ons  weapon,  with  the 
Intent  to  commit  the  crime  of  murder,  he 
shall,"  etc.  Section  701,  as  amended  by  Act 
No.  43  of  1S90:  "Whoever  shaU  shoot,  stab, 
cut  strike  or  thrust  any  parson  with  a  dan- 
gerous weapon  with  the  Intent  to  commit 
murder,  nnder  any  otho:  circumstances  than 
those  mentioned  in  the  preceding  section, 
shall,"  etc.  Act  No.  44  of  1890:  "Whoever 
shall  shoot,  stab,  strike  or  thrust  any  person 
with  a  dangerous  weai>on,  with  Intent  to 
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im,  shall,"  etc.  Section  790  deals  with  that 
part  of  the  sabject-matter  which  denoonceB 
and  punishes  the  most  aggravated  of  those 
offenses;  section  791,  as  amended,  deals  with 
the  offenses  when  accompanied  by  less  ag- 
gravation; and,  finally.  Act  No.  44  of  1890 
deals  with  offenses  in  their  least  aggravated 
form.  For  instance,  shooting  with  intent  to 
mnrder,  while  lying  in  wait.  Is  a  capital 
crime,  under  section  790.  Without  the  ag- 
gravation of  lying  In  wait,  the  offense  falls 
under  section  791,  the  extreme  penalty  of 
which  is  21  years'  imprisonment  at  hard 
labor;  and  when  from  this  second  offense  the 
element  of  a  murderous  intent  Is  ^minated, 
and  the  Intent  to  kill  is  sabstituted,  a  third 
offense  remains,  the  least  aggravated  ot  the 
three,  which  Is  defined  by  Act  No.  44  of  1890, 
and  the  maximum  penalty  of  which  is  3 
years'  imprisonment,  with  or  without  hard 
labor.  Acts  Nob.  43  and  44  of  1890  were 
passed  almost  concurrently  by  the  general  as- 
sembly. Act  No.  43  of  1890  amended  sec- 
tion 791  so  as  to  make  the  langoage  of  this 
section  coincide  exactly  with  that  of  Act  No. 
44  of  1890,  as  regards  the  substantive  crim- 
inal acts  of  shooting,  stabbing,  cutting,  etc., 
denounced  by  the  latter.  The  same  verbal 
change  which  Act  No.  43  of  1890  effected  In 
section  791  had  been  previously  effected  in 
section  790  by  Act  No.  24  of  1882.  The 
verbal  similarity  of  the  three  statutes,  as  they 
now  stand,  intentionally  brought  about  by 
amendatory  acts,  and  the  adjustment  of  the 
penalties  In  proportion  to  guilt,  clearly  show 
that  the  lawmaker  Intended  to  make  them, 
and  did  make  them,  harmonious  parts  of 
one  subject  of  criminal  punishment  In  Wil- 
son's Case,  39  La.  Ann.  204, 1  South.  41S,  this 
court,  speaking  of  sections  790  and  791,  said: 
"For  the  purpose  of  prosecution,  the  indict- 
ment needed  not  to  be  framed  under  the  first 
section  to  secure  conviction  under  the  second 
section,  for  the  same  reason  that  on  an  in- 
dictment for  mnrder  a  verdict  of  manslaugh- 
ter can  be  legally  found  and  returned.  The 
two  sections  may  be  treated  as  one  and  the 
same  law,  justifying  a  verdict  under  either  the 
first  or  the  second  section,  the  moment  that  the 
Jury  fljid  a  state  of  facts  under  either."  To 
the  same  effect  was  the  decision  in  Evans' 
Case,  40  La.  Ann.  216,  3  South.  838.  Mani- 
festly, Act  No.  44  of  1890  was  passed  for  the 
purpose  of  dealing  further  with  the  subject- 
matter  of  sections  790  and  79L  It  is  clear 
that  the  offenses  denoonced  by  Act  No.  44 
of  1890  are  contained  In  those  denounced  by 
section  791,  that  the  offenses  denounced  by 
the  latter  are  contained  In  those  denounced 
by  section  790,  and  that  an  Indictment  under 
section  790  contains  charges  under  the  two 
other  statutes.  The  cases  cited  by  the  dis- 
trict attorney  In  his  brief  (Hendricks*  Case, 
38  La.  Ann.  682,  and  Allen's  Case,  40  La.  Ann. 
201,  8  South.  537)  were  decided  before  the 
passage  of  Act  No.  44  of  1800.  The  defoid- 
ant  was  therefore  clearly  entitied  to  the 
charge  that  in  a  prosecution  under  section 


790  the  Jury  may  find  a  yerdict  nnder  Act 
No.  44  of  1890,  and  the  refusal  to  so  charge 
was  prejudicial  error. 

So  far  as  section  793  is  concerned,  this 
court  held  in  State  v.  Allen,  40  La.  Ann.  200, 
8  South.  637,  that  a  verdict  under  that  section 
was  not  responsive  to  a  charge  made  under 
section  791,  and  the  Intimate  connection  be- 
tween sections  790  and  791  and  Act  No.  44 
of  1890  has  been  shown.  See,  also,  State  y. 
Benjamin,  14  South.  71,  (recenUy  decided  at 
Shreveport)  T*&  Jury,  therefore,  could  not 
lawfully  have  returned  a  verdict  nnder  section 
793. 

As  to  section  796,  the  indictment  includes 
and  sufficientiy  charges  an  assault  and  bat- 
tery, and  the  defendant  was  entitied  to  have 
the  Jury  charged  that  they  could  return  a 
verdict  under  that  section. 

Defendant  furtho:  complains  that  the  court 
did  not  grant  one  of  the  counsel  appointed 
to  him  sufficient  time  to  prepare  tar  the  trial, 
but  it  is  unnecessary  for  us  to  pass  upon  this 
ground  of  complaint,  as  prejudicial  error  has 
already  been  found.  It  is  therefore  ordered 
that  the  verdict  and  sentence  In  this  case  be 
set  aside;  that  the  Judgment  appealed  from 
be  avoided  and  reversed;  that  this  case  be 
remanded  to  the  lower  court  to  be  proceeded 
with  according  to  law;  and  that  the  defend- 
ant remain  In  custody,  subject  to  the  further 
orders  of  the  nineteenth  Judicial  district  court 
for  the  parish  of  Iberia. 


(45  La.  Ann.  1424) 
SnccesrioQ  of  GAINES.    (No.  11,226.) 
Opposition  of  CONWAX. 
(Supreme  Court  of  Lonlsiana.    Dec.  4,  1893.) 

DankKD  AajLiver  SuocsasioN  —  Bebviobs  Rbh- 
DEBBD — SnrrioiENCT  or  Pboof. 
A  demand  against  a  snccession,  nnsqp- 
ported  by  written  proof,  for  services  alleged  to 
nave  been  rendered  the  decedent  more  than  10 
years  before  making  the  demand  in  pressing  a 
certain    claim   before   the   common   council   of 
New  Orleans,  will  be  rejected. 
(Syllabus  by  the  Conrt.) 

Appeal  from  dvll  court,  parish  of  Orleans; 
Frederick  D.  King,  Judge. 

The  administrator  of  the  succession  of  My- 
ra  Clark  Gaines  filed  an  account,  which  was 
opposed  by  John  R.  Conway.  From  a  Judg- 
ment dismissing  the  opposition,  Conway  ap- 
peals.   Affirmed. 

Frank  McGloln,  for  appellant  Thomas  J. 
Semmes,  for  appellee. 

PARLANGB,  J.  This  is  an  opposition  by 
John  R.  Conway  to  the  account  ffied  by  the 
administrator  of  the  succession  of  Myra 
Clark  Gaines.  The  opponent  claims  |1,600 
for  services  which  he  avers  that  he  rendered 
the  decedent  He  alleges  that  "shortiy  be- 
fore August,  1877,  she  employed  him  to  pre- 
sent her  demands  against  the  city  of  New 
Orleans  for  rents  and  revenues  and  other  toi- 
debtedness  arising  out  of  or  connected  with 
the  litigation  known  as  the  'Galnea  Case."* 
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Se  allegM  tbat  under  said  employment  he 
presented  to  the  common  council  of  the  dty 
of  New  Orleans,  on  August  10,  1877,  a  peti- 
tion prepared  by  himself,  setting  forth  the 
demands  of  decedent,  and  the  reasons  why 
the  same  should  be  liquidated;  that  on  Sep- 
tember 24^  1877,  said  employment  was  con- 
firmed in  writing,  and  opponent's  compensa- 
tion was  fixed  at  $5,000,  In  case  of  success; 
that  neither  opponent  nor  decedent  was  able 
to  secure  the  contemplated  settlement,  and 
that  negotiations  of  a  different  character 
were  suggested,  opponent  being  frequently 
consulted  by  decedent  during  said  negotia- 
tions; that  said  employment  continued  up  to 
the  date  of  decedent's  death,  and  that,  "al- 
though a  stlpi^ted  simi  was  fixed  in  case  of 
success,  yet  It  was  not  the  understanding 
that  opponent  was  to  receive  no  remunera- 
tion for  his  serrlces  in  case  the  city  of  New 
Orleans  did  not  accept  the  first  proposition 
advanced,  but,  on  the  contrary,  compensa- 
tion in  any  event  was  contemplated  and  is 
due;  tbat  the  sum  to  which  opponent  is  en- 
titled for  said  services  is  at  least  $1,000; 
tliat  opponent,  in  addition,  was  frequently 
employed  and  consulted  from  the  year  1877 
to  the  death  of  said  Myra  Clark  Gaines,  con- 
cerning other  interests  and  matters,  inter- 
viewing capitalists,  explaining  to  them  the 
character  of  the  claims  of  Mrs.  Gaines,  with 
a  view  to  enable  her  to  raise  necessary  funds; 
that  said  other  services  were  frequent  and 
continuous,  without  specific  memoranda  as 
to  dates."  The  latter  services  are  alleged  to 
be  worth  $500.  The  evidence  In.  support  of 
the  claim  consists  of  the  testimony  of  the 
opponent,  corroborated,  as  to  the  general 
matter  .of  the  alleged  employment,  by  anoth- 
er witness,  who  testifies  that  Mrs.  Gaines 
told  him  that  she  had  employed  the  opponent 
to  act  for  her  in  connection  with  her  claim. 
The  opponent  offered  in  evidence  a  copy  of  a 
public  newspaper  published  in  the  year  1877, 
containing  the  above-mentioned  petition  of 
the  decedent  to  the  dty  council,  which  peti- 
tion opponent  prepared  for  her.  The  only 
services  shown  by  the  testimony  in  an  ap- 
preciable manner  are  the  preparation  of  the 
petition  and  Its  presentation  to  the  city  coun- 
cil in  the  year  1877,  and  calls  which  the  op- 
ponent made  upon  offldals  of  the  municipal 
government  with  a  view  of  pressing  the  pe- 
tition upon  their  attention.  We  are  satisfied 
from  the  evidence  that,  as  regards  the  above- 
mentioned  petition,  no  appredable  service 
was  rendered  within  10  years  from  the  filing 
of  the  opposition.  The  petition  Is  not  a 
loigtby  one,  and  its  contents  do  not  show 
that  special  sUll  and  knowledge  were  re- 
quired to  compose  it,  or  that  much  labor  was 
expended  upon  It  On  behalf  of  the  admin- 
istrator it  is  testified  that  the  bill  in  equity 
on  which  the  money  now  under  consideration 
was  collected  was  filed  in  the  United  States 
circuit  court  in  August,  1879,  the  final  decree 
being  rendered  in  said  coturt  in  May,  1883. 
On  appeal  to  the  supreme  court  of  the  United 


States  the  matter  was  the  subject  of  two 
decrees,  one  rendered  in  May,  1889,  and  the 
last,  and  final  one,  in  1891.  The  opponent 
not  I>eing  a  lawyer,  and  making  no  claim  In 
such  capacity,  it  seems  dear  that  he  could 
not  have  rendered  decedent  any  service  In 
the  matter  of  her  daim,  under  the  employ- 
ment first  set  out  In  the  opposition,  after  the 
bill  in  equity  was  filed.  Decedent  employed 
opponent  in  1877  to  undertake  a  settlement 
or  compromise  of  her  daim  with  the  dty 
council,  but  It  seems  dear  that  all  hope  of 
effecting  such  a  compromise  must  have  been 
abandoned  prior  to  the  filing  of  the  bin  in 
equity.  As  regards  opponent's  daim  for 
services  in  Interviewing  capitalists,  etc.,  he 
admits  that  he  did  not  succeed  in  borrowing 
any  money  for  the  decedent,  and  we  consid- 
er the  testimony  as  Insuffident  to  support  a 
Judgment  on  that  part  of  the  daim.  Oppo- 
nent's counsel  contends,  in  his  brief,  that 
prescription  did  not  run,  because  Mrs.  Gaines 
was  not  to  pay  opponent  until  her  daim  was 
realized.  Opponent  testified  that  decedent 
told  him  that  she  would  compensate  him 
"out  of  the  collection  of  this  claim,"  and 
"when  she  realized  the  money  from  the 
dty."  In  his  opposition  opponent  avers,  as 
stated,  that  his  employment  was  confirmed 
In  writing  on  September  24,  1877,  and  that 
his  compensation  la  case  of  success  was 
fixed  at  $5,000.  We  have  sought  In  yaln  in 
the  record  for  this  writing.  If  such  a  writ- 
ing had  been  produced.  It  would  perhaps 
have  created  an  Irresistible  presumption  that 
compensation  was  to  be  made  only  in  case 
of  success.  Opponent  was  employed  to  set- 
tle the  daim  In  a  particular  way.  He  was 
unsuccessfuL  He  was  not  even  remotely  In- 
strumental in  bringing  about  the  collection  of 
the  daim,  which  was  effected  through  the 
courts.  The  act  of  1858,  to  require  written 
proof  in  certain  cases,  (now  artlde  2278, 
Civil  Code,)  has  been  declared  to  be  a  law 
of  public  order.  Merz  t.  Labuzan,  23  La. 
Ann.  747;  Baker  t.  Pagaud,  26  La.  Ann. 
221.  And  see  Succession  of  Edwards,  34 
La.  Ann.  228,  232.  The  plea  of  prescription 
filed  In  this  case  must  prevail  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  dismissing  said 
opposition  of  John  R.  Conway  be,  and  the 
same  is  hereby,  afSrmed,  at  appellant's  costs. 


(«  La.  Aon.  Ut» 
Snccesrion  of  GOOD.    (No.  11,806.) 
(Supreme  Court  of  Louisiana.    Dec  4,  1893.) 

Wnxs— Validitt. 
The  followinr  testamentary  disposition 
Is  a  valid  and  lawful  donation  mortis  causa  of 
the  usufruct  of  specified  property  to  A.  for  her 
lifetime,  and  of  the  naked  ownership  of  the 
property  to  B.'s  children,  notwithstanding  the 
incinaion  of  the  words,  "the  naked  ownership 
■hall  revert,"  whldi  are  clearly  shown  by  the 
context  not  to  have  served  the  testator  in  ex- 
pressing his  real  purpose:  "I  do  give  and  be- 
a  Death,  after  my  death,  to  A.,  the  nsnfract  or 
fe  enjoyment  of  all  my  property,  real,  person- 
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al,  or  mixed,  which  I  may  die  possessed  of; 
and  my  will  is  that,  after  the  death  of  A.,  the 
naked  ownership  shall  reyert  and  I  do  give  and 
bequeath  unto  ner  nephew  B.,  for  the  benefit 
of  his  six  children,  said  property." 
(SyUabus  br  the  Court.) 

Appeal  from  clyll  district  court,  parish  of 
Orleans;  Fredericlc  D.  King,  Judge. 

Action  by  Nelson  Oood  and  others  against 
John  W.  Taylor  to  have  the  last  will  of 
Frederick  Good,  deceased,  declared  void. 
Judgment  for  defendant,  and  plalntifTs  ap- 
peal.   Affirmed. 

Harry  H.  Hall,  for  appellants.  W.  B.  Rich- 
ardson, (Ernest  T.  Florence,  of  counsel,)  for 
appellee. 

PARIiANGB,  3.  The  nephews  and  nieces 
of  the  decedent,  claiming  to  be  his  legal 
hein,  have  brought  this  action  .to  have  de- 
cedent's last  will  and  testament  declared  null 
and  Toid,  on  the  alleged  ground  that  it  con- 
tains prohibited  trusts,  substitutions,  and 
fidei  commissa.  The  disposing  part  of  the 
will  reads  as  follows:  "I  do  give  and  be- 
queath, after  my  death,  unto  my  said  wife, 
the  usufruct  or  life  enjoyment  of  all  my 
property,  real,  personal,  or  mixed,  which  I 
may  die  possessed  of;  and  my  will  is  tiiat, 
after  the  death  of  my  said  wife,  the  naked 
ownership  shall  revert,  and  I  do  give  and 
bequeath  unto  her  nephew  John  W.  Taylor, 
for  the  benefit  of  his  six  children,  a  reeidott 
of  London,  England,  said  property."  After 
trial,  the  lower  court  rendered  Judgment  dis- 
missing the  action,  and  plaintiffs  thereupon 
appealed. 

We  are  first  to  ascertain  the  testator's  In* 
tentlon,  and  then  to  determine  whether  that 
intention  clashes  with  any  provision  of  law. 
Tlie  will  evidences  plainly  an  intention  on 
the  part  of  the  testator  to  dispose  by  It  of 
bis  whole  property.  He  bequeaths  to  his 
wife  the  usufruct  or  life  enjoyment  of  all 
his  property.  He  gives  her  nothing  beyond 
this.  To  John  W.  Taylor,  his  wife's  nephew, 
for  the  benefit  of  his  children,  he  bequeaths 
said  property.  By  no  reasonable  inference 
can  we  reach  the  conclusion  that  the  testator 
did  not,  by  the  will,  dispose  of  the  naked 
ownership,  dtiring  his  wife's  lifetime,  to 
Taylor's  children.  He  certainly  did  not  be- 
queath the  naked  ownership  to  his  wife  dur- 
ing ber  lifetime,  for  the  will  is  express  as 
to  what  he  bequeaths  to  her,  to  wit,  "the 
usufruct  or  life  enjoyment"  The  will  Is 
clear  as  to  his  not  bequeathing  the  naked 
ownership  to  bis  wife,  and  it  contains  no 
indication  whatever  of  a  desire  to  withhold 
the  naked  ownersMp  from  Taylor's  children 
during  the  wife's  life.  What  object  could 
he  have  bad  for  so  withholding  It?  On  the 
contrary,  he  says  explicitly  that  he  gives 
and  bequeaths— not  that  he  wiU  give  and 
bequeath— said  property  to  Taylor's  children, 
subject,  of  course,  to  the  life  usufruct  he  had 
just  established  in  favor  of  his  wife.  It  Is 
evident  that  the  testator  Intended  to,  and 


did,  bequeath  the  usufruct  of  the  property 
to  his  wife  for  her  lifetime,  and  the  naked 
ownership  from  the  moment  of  his  death,  to 
Taylor's  children.  The  words,  "and  my  will 
is  that,  after  the  death  of  my  wife,  the 
naked  ownership  shall  revert,"  in  no  manner 
impede  us  in  reaching  the  above  conclu- 
sion. They  were  evidently  used  by  the  tes- 
tator without  a  full  Import  of  their  mean- 
ing, and  It  Is  plain  that  they  do  not  serve 
him,  as  he  intended  that  they  should,  to 
further  express  the  purpose  which  the  con- 
text shows  him  to  have  had.  The  intention 
of  the  testator  is  clear,  and  his  purpose  was 
lawful  The  will  is  valid.  Succession  of 
Ducloslange,  4  Bob.  (La.)  409;  Cecile  v. 
Lacoste,  8  La.  Ann.  144;  Succession  of  Bar- 
ker, 10  La.  Ann.  28;  Michel  v.  Beale,  Id. 
352;  Fisk  v.  Fisk,  3  La.  Ann.  496;  Succes- 
sion of  Theurer,  38  La.  Ann.  610;  Succes- 
sion of  Auld,  44  La.  Ann.  591,  10  South. 
877.  It  is  therefore  ordered  that  the  judg- 
ment appealed  from  be,  and  the  same  is 
hereby,  affirmed,  at  appellants'  costs. 


(tf  La.  Ann.  14U) 
STATE  V.  DOBARD.    (Na  11,326.) 
(Supreme  Court  of  Louisiana.     Dec.  18,  1893.) 

HcmoiPAi.  Powers  —  Frobibitino  BiJ.B  op  Lot- 
TBRT  Tickets. 
An  ordinance  of  the  city  of  New  Orleans 
which  malces  it  unlawful  for  any  one  to  sell, 
barter,  exchange,  or  otherwise  dispose  of  any 
lottery  ticket  or  token  of  any  kind,  is  a  police 
regnlation,  within  the  meaning  of  the  city  char- 
ter and  the  state  constitution,  and  is  neither 
illegal  nor  unconstitutional. 
(Syllabus  by  the  Court) 

Appeal  from  recorder's  court  of  New  Or- 
leans; A.  M.  Aucoln,  Judge. 

Paul  Dobard,  having  been  convicted  of 
selling  lottery  tickets  in  violation  of  an  or- 
dinance, appeals.    Affirmed. 

James  C.  Walker,  for  appellant.  B.  A. 
O'Sulllvan,  City  Atty.,  (Evans  &  Dunn,  of 
counsel,)  for  appellee  city  of  New  Orleans. 

WATKINS,  J.  The  defendant  appeals 
from  a  sentence  Imposed  by  the  judge  of  the 
second  recorder's  court  condemning  him  to 
pay  a  fine  of  $25,  or,  in  default  thereof,  to 
be  imprisoned  for  30  days;  the  complaint 
against  him  being  that  he  had  violated  the 
provisions  of  Ordinance  No.  92,  (Council  Se- 
ries, relative  to  selling  lottery  tickets.  As 
setting  out  the  defenses  urged  in  their  strong- 
est light  we  clip  the  following  from  the  brief 
of  defendant's  counsel,  viz.:  "In  the  court 
below  defendant  interposed  a  plea  attacking 
the  constitutionality  of  the  ordinance  in  ques- 
tion on  several  grounds.  Only  three  of  the 
points  originally  set  up  are  now  insisted  up- 
on in  this  brief:  (1)  The  ordinance  is  uncon- 
stitutional, because  ultra  vires,  conferring 
judicial  functions  on  the  recorder  which  have 
never  been  delegated,  and  cannot  be  delegat- 
ed, to  the  dty  of  New  Orleans  by  the  atate 
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Inws,  under  the  Louisiana  constitution  and 
the  United  States  constitution.  The  subject- 
matter  of  the  ordinance  is  not  in  the  nature 
of  a  police  regulation,  nor  implied  by  nor 
incidental  to  the  exercise  of  the  corporate 
powers  and  fironchlses  conferred  upon  the 
dty  by  the  laws  of  the  state.  That  the  ol>- 
ject  of  the  said  ordinance  is  not  to  suppress 
a  vocation  or  an  act  malum  in  se,  nw  to 
promote  the  public  order,  health,  morals, 
comfort,  safety,  or  convenience  of  the  city, 
which  is  the  oijy  legitimate  sphere  in  which 
the  police  power  of  the  city  can  be  exercised; 
on  the  contrary,  the  purpose  of  said  ordinance 
la  to  promote  the  public  revenues,  and  indi- 
rectly to  discriminate  in  favor  of  the  Louisi- 
ana State  Lottery  Company,  a  corporation 
recognized  by  the  constitution  of  this  state. 
(2)  The  ordinance  violates  the  state  and  fed- 
eral constitutions  by  providing  for  the  arrest, 
summary  conviction,  and  sentence  of  per- 
sons accused  thereunder,  without  trial  by 
jury,  and  without  due  process  of  law,  and 
denies  equal  protection  of  the  laws  to  citl- 
zens  of  the  United  States,  to  promote  the 
private  and  Individual  intnests  of  the  said 
Louisiana  State  Lottery  Company.  (3)  The 
said  ordinance  is  unconstitutional,  under  arti- 
cles 92  and  136  of  the  Louisiana  constitution, 
because  the  same  pretends  to  confer  upon  the 
recorders  of  the  dty  of  New  Orleans  judicial 
powers  extending  further  than  the  cognizance 
of  cases  arising  under  the  police  regulations 
of  towns  and  dtles  of  this  state,  and  beyond 
their  duties  as  committing  magistrates." 

The  specific  charge  of  the  affidavit  is  that 
the  defendant  violated  the  aforesaid  ordi- 
nance by  selling  illegal  lottery  tickets.  The 
Itrovisioiu  of  Ordinance  No.  82,  Coundl  Se- 
ries, are  as  follows,  viz.:  "That  it  shall  be 
unlawful  for  any  person,  or  persons  to  sell, 
barter,  exchange,  or  otherwise  dispose  of  any 
lottery  ticket  or  token,  policy,  combination, 
device,  or  certificate,  or  fractional  part  there- 
of, in  any  lottery  drawn  or  to  be  drawn,  in 
or  oat  of  the  city  of  New  Orleans,  unless  the 
same  be  duly  authorized  by  the  laws  of  the 
state  of  Louisiana."  Section  1.  "That  any 
person,  or  persons  violating  the  provisions  of 
this  (HTdinance,  shall,  upon  conviction,  be- 
fore the  recorder  within  whose  jurisdiction 
the  offense  was  committed,  be  condemned  by 
said  recorder  to  pay  a  fine  of  $25.00  for  each 
offense,  and  In  default  of  payment,  to  be  [con- 
demned] to  Imprisonment  for  not  less  than 
twenty,  nor  more  than  thirty  days."  Sec- 
tion 2.  This  ordinance  was  passed  on  Jan- 
uary 30,  1883,  and  has  not  since  been  modi- 
fied or  repealed.  It  Is  an  existing,  and  ap- 
parently regular  and  legal,  ordinance  of  the 
city,  conferring  upon  the  recorders  of  the 
city  plenary  and  express  authority,  not  only 
for  proceedings  thereunder,  but  to  fine  and 
Imprison  persons  violating  the  provisions 
thereof.  Consequently  the  only  objections 
that  could  be  urged  against  It  are  uncon- 
stitutionality  and   illegality,   and    the   aub- 


stance  of  the  defendant's  complaint  is  that 
"the  subject-matter  of  the  ordinance  is  not 
in  the  nature  of  a  police  regulation,"  and 
that  its  object  "is  not  to  suppress  a  voca- 
tion, or  an  act  which  is  maliuu  In  se,  nor  to 
promote  the  public  order,  health,  morals, 
comfort,  safety,  or  convenience  of  the  city, 
which  Is  the  only  legitimate  sphere  in  which 
the  police  power  of  the  city  can  be  exercis- 
ed." As  a  corollary  of  the  foregoing  proposi- 
tion, counsel  for  the  defendant  alleges  that, 
"on  the  contrary,  the  ptupose  of  said  ordi- 
nance is  to  promote  the  public  revenues,  and 
indirectly  to  discriminate  in  f&vor  of  the 
Louisiana  State  Lottery  Company,  a  corpora- 
tion recognized  by  the  constitution  of  this 
state."  His  further  proposition  is  that  the 
ordinance  is  ultra  vires,  tionferrlng,  as  it 
does,  judicial  functions  on  the  recorders  of 
the  city  beyond  the  scope  of  the  constitution 
and  the  charter  of  the  dty.  The  common 
council  of  the  dty  is  authorized  by  its  char- 
ter, inter  altos,  "to  suppress  all  nuisances," 
and  surely  it  does  not  require  argument  to 
show  that  the  llllcit  sale  of  unauthorized  lot- 
tery tidtets  within  the  limits  of  a  great  dty 
like  New  Orleans  is  a  public  nuisance^  and 
within  the  spirit  and  intendment  of  the  de- 
nundation  of  the  dty  charter.  Section  7 
of  Act  No.  20  of  1882.  That  such  lllidt  sale 
of  lottery  tickets  is  a  subject-matter  that 
comes  within  the  "police  regulations  of  towns 
and  dtles  within  this  state,"  in  the  sense  of 
the  organic  law,  seems  to  be  a  proposition  so 
self-evident  that  argument  is  not  required  in 
support  of  it.  Articles  92  and  136  of  the 
constitution.  The  suppression  of  the  sale  of 
Illegal  lottery  tickets  certainly  has  a  tendency 
to  promote  good  morals;  and  it  is  inferen- 
tlally  conceded  by  the  defendant  that,  if 
such  were  the  case,  the  ordinance  could  pos- 
sibly come  within  the  pale  of  the  charter  and 
of  the  constitution.  We  cannot  discover  in 
what  way  the  ordinance  could  possibly  pro- 
mote or  Increase  the  public  revenues  of  the 
dty,  as  it  Imposes  no  fine  upon  the  sale  of 
lottery  tickets,  such  as  a  license  and  the  like; 
but  It  does  Impose  a  fine  or  imprisonment  as 
a  penalty  for  selling  unlicensed  lottery  tick- 
ets. Instead  of  encouraging  the  sale  of  lot- 
tery tickets,  the  ordinance  prohibits  and  dls- 
coiurages  It  in  the  strongest  terms;  the  fiat 
of  the  ordinance  being  that  "It  shall  be  xm- 
lawful  for  any  person  or  persons  to  sell,  bar- 
ter, exchange,  or  otherwise  dispose  of  any 
lottery  ticket  •  •  •  unless  the  same  be 
duly  authorized  by  the  laws  of  this  state." 
Nothing  could  be  further  from  the  expressed 
object  of  the  ordinance  than  to  make  the 
traffic  in  lllidt  lottwy  tldiets  a  source  of 
revenue  to  the  city,  for  the  only  saving  clause 
of  the  same  looking  to  a  possible  sale  of  lot- 
tery tldiets  is  that  In  respect  to  such  sales 
as  might  be  authorized  by  the  state,  and 
which  the  dty,  by  ordinance,  would  be  pow- 
erless to  prevent 
The  further  objection  that  the  ordinance 
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is  Illegal,  t>ecaTiBe  It  tends  to  discriminate 
favorably  to  the  Louisiana  Lottery  Company, 
Is  equally  without  merit,  because  the  city  is 
powerless  to  control  the  action  of  the  state 
In  the  premises.  The  object  had  in  view  by 
the  framers  of  the  ordinance  doubtless  was 
to  g:tiard  the  city  against  even  the  appear- 
ance of  running  counter  to  a  statute  law  of 
the  state  on  the  subject  of  the  sale  of  lottery 
tickets.  That  In  such  cases  as  those  provid- 
ed for  In  the  ordinance  the  legislature  has 
constitutional  power  to  confer  on  the  dty 
council  authority  to  vest  in  dty  recorders  ju- 
risdiction of  such  offenses,  we  have  no  doubt. 
Judgment  affirmed. 


(« l4u  Ann.  1S86) 

liOUQUE  T.  SucoesBlon  of  SAIiOT  «t  al. 

(Na  11,304.) 

(Supreme  Court  of  Louisiana.     Dec  18,  1883.) 

Malicious  Prosbcotion  —  Judicial  Bbqvebtra- 

TlOlf  BT  AAMINISTRATOR. 

1.  When  property  is  held  under  congerTa- 
tory  writ8  or  final  judgment,  no  damages  can 
be  daimed  for  the  detention  of  the  property  im- 
der  the  writs. 

2.  Where  a  suit  is  institnted  by  an  admin- 
istrator  in  good  faith,  without  malice,  and  with 
probable  cause,  for  the  protection  of  a  succes- 
sion interest,  and  the  adminlBtrator  fails,  no 
damages  can  be  claimed  from  the  Buccesslon 
by  the  defendant  for  expenses  incurred  in  de- 
fending the  suit. 

(Syllabus  by  the  Court) 

Appeal  from  dvU  district  court,  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

Action  by  Carmelite  Louque  against  the 
succession  of  Carmelite  Oarcagno,  widow  of 
Bertrand  Saloy,  and  her  heh»,  to  recover 
damages  resulting  from  certain  judidal  pro- 
ceedings. There  was  a  verdict  and  judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

CliarleB  Louque,  for  appellant  Thomas  J. 
Semmes  and  DroUa  &  Augustln,  for  appel- 
lees. 

McENERX,  J.  Mrs.  Saloy  died  in  the  dty 
of  New  Orleans.  Her  succession  was  fully 
administered,  and  the  etfecta  turned  over  to 
the  heirs.  During  her  last  illness,  she  had 
in  her  possession,  a  short  time  before  her 
death,  a  box  containing  money,  bonds,  and 
Jeweliy.  This  box  and  contents  were  given 
to  the  plalntlft  by  Mr&  Saloy  by  manual 
gift,  and  she  deposited  the  box  In  bank. 
The  drcnmstances  attending  the  gift  in- 
duced the  attorney  for  absent  heirs  to  in- 
stitute proceedings  for  the  judicial  seques- 
tration of  the  box.  The  plaintiff  In  these 
proceedings  refused  to  deliver  the  box  and 
contents,  and  asserted  her  ownership  and 
legal  possession  of  the  same,  during  the 
pendency  of  the  conservatory  writs  procured 
by  the  attorney  for  absent  heirs  in  a  rule 
taken  on  him.  This  rule  was  dismissed  by 
plaintiff.  In  the  conservatcnry  proceedings 
Instituted  by  this  attorney,  the  Judge  order- 


ed a  judicial  sequestration  of  the  box  and 
contents.  From  this  order  the  plaintiff  ap-  ' 
pealed.  The  judgment  of  the  district  court 
was  affirmed  by  this  court  Succession  at 
Saloy,  43  La.  Ann.  1158,  10  South.  251. 
After  the  Judidal  sequestration  of  the  box 
and  contents,  the  admlnistratora  of  the  suc- 
cession filed  a  suit  against  the  plaintiff,  In 
behalf  of  the  succession,  for  the  ownership 
and  possession  of  the  same,  on  the  ground 
that  Mrs.  Saloy  had  never  parted  with  the 
ownership  and  possession  of.  the  box  and 
contents,  and  had  never  made  a  manual  gift 
of  the  same  to  the  plaintiff.  During  the  tak- 
ing of  the  inventory,  it  is  noted  in  the  proces 
v«-bal  that  said  box  and  contents  had  been 
given  to  plaintiff,  and  the  statemraits  of  the 
witnesses  in  whose  presence  it  was  given  are 
set  out  In  said  inv«itory.  On  the  trial  of 
the  suit  there  was  Judgmoat  for  the  plain- 
tiff herein,  Mrs.  Louque,  dedaring  the  dona- 
tion valid,  and  confirming  her  title  to  the  box 
and  contents.  The  sucoessiim  representa- 
tives did  not  appeal  from  this  Judgment 

The  plaintiff  now  brings  this  suit  for  dam- 
ages on  account  of  the  proceedings  insti- 
tuted by  the  attorney  for  absent  heirs,  and 
the  suit  instituted  against  her  by  the  ad- 
ministrators of  the  succession.  The  grounds 
of  complaint  are  that  the  suits  are  libelous, 
and  that  the  Inference  drawn  from  the  instl- 
tntlon  of  the  sane  was  that  Mrs.  Louque 
had  unlawfully  abstracted  the  box  and  coa- 
tents;  that  she  suffered  pecuniary  loss  for 
attorney's  fees  in  defending  said  suits;  and 
that  she  lost  the  opporttmity  of  investing 
her  money  by  the  long  detention  of  said  box 
and  contents.  The  answer  Is  a  general  de- 
nial. TOiere  was  a  trial  by  Jury,  and  a  ver- 
dict and  judgment  in  behalf  of  defendants, 
tpom  which  plaintiff  appealed. 

There  Is  no  averment  or  statement  in  the 
petition  filed  In  the  suit  of  the  administra- 
tors against  plaintiff,  and  in  the  application 
of  the  attorney  for  absent  heirs,  that  can, 
by  any  possible  construction,  be  construed 
Into  a  libel  of  plaintiff's  character,  nor  is 
there  any  innuendo  that  can  be  inferred 
from  the  allegations  that  would  asper^  the 
character  of  plaintiff.  The  petition  and  ap- 
plication are  respectful,  and  are  in  the  usual 
forms.  If  the  suit  for  the  box  and  contents 
created  unfavorable  impressions  against 
plaintiff,  it  was  one  of  those  unfortunate 
inferences  'that  sometimes  follow  suits  and 
accompany  litigation,  for  which  the  plaintiff. 
In  the  honest  pursuit  of  a  right  is  not  re- 
sponsible. The  plaintiff  in  this  suit  was  ful- 
ly vindicated,  and  the  alleged  unfavorable 
impressions  were  dissipated  by  the  judg- 
ment in  her  behalf.  So  far  as  damages  are 
daimed  for  the  institution  of  the  proceed- 
ings by  rule  by  the  attorney  for  al>sent 
hdrs,  they  are  effectually  barred  by  the 
Judgment  of  this  conrt,  affirming  the  judg- 
ment of  the  lower  court.  In  the  case  of  Suc- 
cession of  Saloy,  43  La.  Ann.  1151,  10  South. 
25L   In  fact,  the  issues  presented  la   this 
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suit  are  mainly  disposed  of  in  tlie  opinion 
rendered  by  this  court  In  that  case.  In  the 
opinion  we  said:  "Under  the  terms  of  the 
order,  its  only  effect  was  to  hold  the  box 
whwe  it  was  until  its  contents  were  ascer- 
tained, and,  when  the  possessor  prevented 
its  opening,  the  box  simply  remained  in  the 
custody  of  the  bank  until  further  order  of 
the  court  The  effect,  in  that  case,  would 
hare  bee/a  almply  that  of  a  judicial  seques- 
tration, which  we  think,  in  such  a  case,, 
would  haye  been  authorized  under  article 
273  of  the  Code  of  Practice,  at  least  nntU 
the  succession  could  be  represented  by  the 
appointment  of  an  administrator,  who  could 
invoke  the  proper  conservatory  process  to 
protect  the  interest  of  the  succession."  The 
fact  of  the  statement  of  witnesses  to  the 
donation  appearing  on  the  inventory  did 
not  determine  the  question  of  title  or  pos- 
session. It  was  still  open  to  judicial  inquiry  and 
investigation.  That  the  administrator's  duty 
was  to  continue  tfaeinvestigation  instituted  by 
the  attorney  for  absent  heirs  was  intimated  in 
that  portion  of  the  opinicm  quoted;  and  the 
plaintiff  herein  also  invited  the  suit  insti- 
tuted by  the  administrators.  The  rule  filed 
by  Mrs.  Louque,  the  plaintiff,  on  the  attor- 
ney for  absent  heirs,  tendered  the  issue  of 
title  to  the  box.  To  this  rule  the  heirs  of 
Saloy  Intervened,  and  denied  the  title  of 
Mrs.  Louque  to  the  box,  and  prayed  for 
an  ortler  that  the  box  be  turned  over  to  the 
succession  of  Saloy.  She  hastily  discontin- 
ued this  rula  There  was  therefore  no  alter- 
native for  the  succession  representatives  but 
to  bring  the  action  against  which  this  com- 
plaint Is  made.  They  acted  in  good  faith, 
without  malice,  and  with  probable  causes 
In  the  Institution  (rf  a  suit  for  the  protecticm 
of  a  succession  intrusted  to  Hieir  administra- 
tion. Judgment  afSrmed. 


(46  La.  Ann.  IttI) 

NATCHEZ  &  N.  O.  PXCKET  ft  NAV.  CO.  t. 

LOUISVUiLB  UNDERWRITERS  et  aL 

(No.  11,282.) 

(Supreme  C!onrt  of  Iionisiana.    Dee.  4,  1893.) 

Mabinb  Insubance  —  Actios  ok  Polioies— Dia- 

MISSAX.— AOBBEMSNT  OUTSIDB  FOUCIBS— BlSBT 

TO  Maintain  Action. 

1.  There  was  no  necessity  for  remanding 
the  case  for  the  trial  of  isBues  presented  and 
decided. 

2.  For  the  reason  that  reference  was  made 
to  a  special  agreement  dehors  the  policies  of  in- 
surance, under  which  the  defendants  were 
bound  to  undertake  the  salvage  of  the  wreck, 
the  right  to  sue  for  damages  for  the  violation 
was  reserved. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  O.  W.  Ellis,  Judge. 

Action  by  the  Natchez  &  New  Orleans 
Packet  ft  Navigation  Company  against  the 
Loulsv'Jle  Underwriters  and  others  on  cer- 
tain policies  of  insurance.  From  a  Judg- 
ment tor  defendants,  plaintiff  appeals.  Af- 
firmed. 


For  piloe  report,  see  44  La.  Ann.  714,  U. 
South.  54. 

Branch  K.  Miller  and  B.  B.  Howard,  for 
appellant    J.  R.  Beckwith,  amicus  curiae. 

BREAUX,  J.  Plaintiff  sued  the  defend- 
ants, and  in  its  petition  alleged  that  on  the 
1st  day  of  January,  1889,  the  steamer  Natch- 
ez was  destroyed  by  striking  a  hidden  ob- 
struction In  the  Mississippi  river  at  or  near 
Lake  Providence;  that  the  loss  was  within 
the  terms  of  the  policies  of  insurance  held 
by  it;  that  the  defendant  companies,  through 
their  agents  and  representatives,  were  duly 
Hiotifled  by  the  superintendent  of  the  com- 
pany of  the  loss,  and  he  afterwards  aban- 
doned the  wreck  to  the  defendant  companies, 
through  their  agents  who  took  charge  of  the 
wreck;  that  it  was  the  duty  of  the  agents, 
and  their  agreement,  alto,  immediately  to 
proceed  to  the  salvage .  and  relief  of  the 
wreck,  for  the  benefit  of  the  insurers  and 
the  insured;  that  in  violation  of  their 
duty,  and  in  collusion  against  petitioner, 
the  agents  delayed  and  neglected  to  take 
any  steps  towards  the  salvage  of  the 
wreck,  for  which  they  had  ample  time, 
until  the  river  rose,  and  caused  said  wreck 
to  go  to  pieces,  and  rendered  the  salvage 
impossible,  without  due  notice  to  plain- 
tiff; that  bad  the  agents  Immediately  pro- 
ceeded to  the  salvage  of  the  wreck,  there 
could  have  been  saved  property  of  the  value 
of  at  least  $43,000,  of  which  plaintiff's  share, 
under  the  terms  of  the  policies,  would  havs 
been  two-thirds.  The  defendants  filed  an  ex- 
ception of  no  cause  of  action.  It  was  sus- 
tained by  the  district  court  On  appeal  to 
this  court  the  judgment  of  the  district  court 
was  affirmed.  That  ended  the  case,  and  in- 
cludes all  the  issues  heard. 

The  position  of  the  plaintiff,  as  we  inter- 
preted It,  was  that  the  steamer  was  aban- 
doned to  the  agents  of  the  defendant  com- 
panies, and  owing  to  the  negligence  of  these 
agents  the  wreck  became  a  total  loss.  As- 
suming, for  the  trial  of  the  exception  of  no 
cause  of  action,  that  there  was  negligence, 
we  held,  in  the  case  44  La.  Ann.  714,  U. 
South.  54,  ttiat,  within  the  terms  of  the  poli- 
cies, these  agents  acted  for  all  parties  con- 
cerned; that  whether  the  agent  was  the 
master,  the  supercargo,  or  an  appointed 
agent,  within  the  policy,  he  acted  for  the  in- 
sured to  the  extent  of  its  interest  and  rep- 
resented the  quasi  partnership  (Insured  and 
insurer)  quoad  the  wreck,  and  his  acts  were 
for  account  of  the  partnership;  that  one  of 
the  partners  (the  insured)  could  not  bold 
the  other  (the  Insurer)  responsible  for  the  acts 
of  the  common  agent  The  authorities  upon 
the  subject  do  not  announce  the  principle  that 
under  the  terms  of  a  policy,  it  is  the  duty  of 
the  Insurer  to  proceed  immediately  to  save 
the  wredi,  and  account  to  the  insured  ttx 
his  share,  nor  that  it  is  incumbent  upon  the 
insurer  to  follow  the  vessel  Insured  in  ord^ 
to  t>e  prepared  to  save  the  wreck  tor  the 
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benefit  of  the  insured,  but  that  It  la  the  duty 
of  the  master,  after  abandonment,  to  save 
the  wreck  for  the  benefit  of  the  insured  and 
the  insurer.  Tliis  was  the  theory  of  the  de- 
cision, and  controlled  in  affirming  the  de- 
cision of  the  court  a  <iaa.  While  examining 
the  case,  otu:  attention  was  attracted  by  the 
allegation  that  it  was  the  duty  of  the  agents, 
and  their  agreement,  also,  (heretofore  ital- 
icized by  us;)  also,  by  the  statement  in  plain- 
tlflTs  brief:  "Bat  superadded  to  the  obliga- 
tion of  defendants  under  the  policies,  and  the 
abandonment  under  it,  plaintiff  alleges  tliat 
defendants,  through  thdr  agent,  agreed  to 
undertake  the  salvage  of  the  t>oat  for  the 
benefit  of  themselves  and  of  petitioner."  All 
of  the  issues  arising  under  the  policies  were 
finally  decided.  But  we  determined,  if  there 
was  a  separate  agreement,  to  reserve  to 
plaintiff  its  right  to  sue  on  account  of  its 
violation,  under  aufflcient  allegations.  This 
reservation  was  to  enable  it  to  sue  in  a 
separate  and  distinct  suit.  The  action  of 
the  district  court  was  correct,  and  must  be 
affirmed.  The  judgment  appealed  from  is 
affirmed,  at  appellant's  costs. 


(71  Him.  444) 

MdVBK  T.  CLARKB. 
(Supreme  Court  of  Mississippi.    Jan.  8,  1894.) 
Pbivilsoe  Tax— Defadlt  — Relikf  from  Pbnai^ 

TIRS — BtaTDTE— C3ON8TBD0TI0K. 

Act  March  7,  1892,  provides  that,  when 
any  person  required  to  pay  a  privilege  tax  has 
failed  to  do  so,  he  may  pay  the  amount  unpaid 
for  the  three  years  next  preceding  the  act, 
and  shall  then  be  relieved  from  the  penalties  for 
such  nonpayment  on  contracts  made  by  him. 
Bcld  not  to  apply  to  persons  in  default  for  more 
tlian  tliree  years. 

Appeal  from  chancery  court,  Lee  county; 
W.  L.  Clayton,  Special  Chancellor. 

Suit  by  M.  B.  (31arke  against  Alice  Mc- 
Iver.  Decree  for  complainant  Defendant 
appeals.    Reversed. 

T.  jr.  Buchanan,  Jr.,  Houston  &  Reynolds, 
and  W.  R.  Harper,  for  appellant  Clarke  & 
Clarke  and  Calhoon  &  Green,  for  appellee. 

WOODS,  J.  The  act  of  Mardi  7, 1892,  en- 
titled "An  act  granting  relief  from  certain 
penalties  and  to  render  enforceable  certain 
contracts  under  section  689  of  the  (>)de  of 
1880,"  Is,  in  its  first  section,  in  these  words, 
tIz.:  "When  any  person  ae  corporation,  re- 
quired to  pay  a  privilege  tax  under  the  laws 
of  this  state,  upon  any  store,  trade,  bank, 
profession,  business  or  calling,  has  from  any 
cause  failed,  neglected  or  refused,  in  whole 
or  in  part  to  make  payment  of  such  privilege 
tax  and  procure  the  proper  licenses  for  the 
carrying  on  of  such  profession,  business  or 
calling,  such  person  or  corporation  may,  at 
any  time  within  sixty  days  from  and  after 
the  passage  of  this  act,  pay  the  true  amount 
or  the  balance  remaining  unpaid  by  such 
pn-son  or  corporation  on  account  of  such 
privilege  for  three  years  next  preceding  the 
V.1460.U0.6— 17 


date  of  the  passage  of  this  act,  according 
to  the  requirements  of  the  laws  in  force  dur- 
ing such  tliree  years,  toucliing  the  taxes  on 
privileges,  twenty-five  per  centum  additional, 
and  the  person  or  corporation  making  snch 
payment  of  such  three  years  taxes,  or  such 
balances  remaining  due  and  unpaid  on  ac- 
count thereof,  twenty-five  per  centum  addi- 
tional, shall  thereby,  and  by  virtue  ofi  tills 
act  be  relieved  from  ail  the  pains  and  penal- 
ties imposed  by  section  589  of  said  Code  of 
1880,  or  any  law  of  like  import  in  respect 
of  the  effects  of  such  non-payment  of  such 
privilege  tax  on  contracts  made  by  such  per> 
sons  or  corporations;  and  all  contracts  made 
by  sudi  persons  or  corporations  as  sliall  avail 
themselves  of  the  benefits  of  this  act  sliall 
be  enforceable  In  all  the  courts,  the  same  as 
If  such  privilege  taxes  had  tieen  paid  when 
the  same  were  required  by  law  to  be  paid."  ' 
The  second  section  saves  pending  criminal 
prosecutions,  and  the  third  section  continues 
in  full  force  section  589,  and  laws  amenda- 
tory thereof,  where  not  inconsistent  with  the 
provisions  of  the  act  which  we  are  consider- 
ing. The  proper  construction  of  this  act  will 
solve  the  controlling  question  presented  by 
the  present  appeal,  namely:  Did  the  pay- 
ment of  a  lawyer's  privilege  tax  by  W.  J. 
Lacey,  or  some  one  for  him,  for  each  of  the 
three  years  next  preceding  the  7th  day  of 
March,  1892,  with  25  per  centum  additional 
thereto,  validate  the  contract  made  by  his 
firm  in  the  year  1884,  when,  unmistakably,  he 
did  not  pay  the  lawyer's  privilege  tax,  and 
procure  the  necessary  license  for  practicing 
his  profession?  We  find  no  support  for  the 
contention  that  the  payment  of  the  gross 
amount  of  three  years'  taxes,  with  the  addi- 
tional 25  per  centum,  ascertained  by  the  laws 
in  force  during  the  three  years  next  preced- 
ing March  7,  1892,  is  the  condition  upon 
which  the  state  offered  relief  to  those  who 
had  subjected  themselves  to  the  penalty  of 
nonenforcement  of  their  contracts  by  reason 
of  failure  to  pay  thdUr  privilege  taxes  in 
any  amount  and  at  any  time.  It  is,  by  the 
words  of  the  act  the  payment  of  the  truo 
amount  of  the  taxes  which  should  have  been 
paid,  or  the  payment  of  the  balance  of  such 
taxes  which  remain  unpaid,  where  a  smailc:- 
sum  than  was  legally  demandable  had  beci. 
paid,  which,  in  certain  cases,  gives  validity 
to  an  Invalid  contract  and  opens  the  couru 
to  Its  enforcement.  If  three  years'  taxes  are 
due  for  the  three  years  immediately  preced- 
ing the  date  of  the  passage  of  the  rdlef  act, 
or  If  any  balance  on  these  three  years'  taxes 
is  due,  then  the  payment  of  the  true  amount 
of  such  taxes  wholly  impaid,  or  the  payme'>» 
of  the  balance  of  such  taxes  remaining  un- 
paid, vitalizes  the  invalid  contract  It  is  the 
payment  of  three  years'  taxes,  with  damages 
at  25  per  cent  on  the  whole  sum  due  for  the 
three  years  immediately  preceding  March  7, 
1892,  or  the  payment  of  the  l>alance  remain- 
ing unpaid  (m  account  of  such  privilege  taxes 
for  the  three  years  next  preceding  March  7, 
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1892,  which  gives  vitality.  Three  yfears' 
taxes  mnst  be  paid,  where  these  taxes  con- 
iBOtnte  the  true  amount  due,  or  the  balance 
remaining  unpaid  of  such  taxes,  with  dam- 
ages at  the  prescribed  rate,  where  a  part  or 
parts  of  the  taxes  have  been  paid,  but  not 
the  true  amount;  and  these  taxes  or  these 
balances  are  c(x>fined  to  the.  three  years  next 
preceding  the  passage  of  the  relief  act  To 
what  class  or  classes  of  delinquents  la  grace 
extended  on  the  terms  prescribed?  Is  the 
offer  universal?  Does  It  embrace  all  who 
are  in  default,  without  regard  to  time?  Or 
Is  it  restricted  to  those  who  have  not  paid 
the  true  amoupt  due  by  them,  or  the  balances 
remaining  unpaid  by  them,  for  the  three 
years  next  preceding  March  7,  1892?  We 
are  of  opinion  that  the  benefits  of  the  act 
are  to  be  confined  to  those  delinquents  whose 
failures  are  confined  to  a  short  recent  period, 
to  wit  three  years,  and  are  not  designed  for 
those  other  delinquents  whose  failures  are 
marked  and  persistent,  and  extend  through 
a  longer  period  than  three  years.  We  have 
seen  that  the  terms  of  offered  grrace  prescribe 
payment  of  the  true  amount  due  for  the  three 
years  next  before  March  7,  1892,  or  payment 
of  the  balance  of  such  taxes  remaining  un- 
paid. To  extend  the  terms  to  those  delin- 
quent for  all  the  years  antedating  the  pre- 
scribed three  years  would  be  to  release  from 
the  penalties  of  section  689  those  who  had 
failed  and  refused  to  pay  their  proper  priv- 
ilege taxes  during  all  such  antedating  years, 
provided  such  persistent  contemners  of  the 
law  had.  only  paid  their  privilege  taxes  for 
the  three  years  next  before  the  passage  of 
the  relief  act  Under  the  view  which  we  are 
combatting,  the  delinquents  of  six  or  eight 
ae  ten  years  have  all  their  invalid  contracts 
made  enforceable,  freely,  unconditionally,  if 
they  shall  be  found  to  have  paid  what  they 
were  bound  to  do,  and  what  all  others  arc 
required  to  do,  to  obtain  any  relief;  viz.  their 
privilege  taxes  for  the  three  years  next  pre- 
ceding the  date  of  the  act  of  grace.  It  Is 
difficult  perliaps  Impossible,  to  wring  this 
interpretation  out  of  the  obscure  and  crudely- 
fashioned  act;  and  we  should  not  Impute 
sUch  an  intention  to  the  legislative  depart- 
ment In  the  absence  of  some  clear  expression 
of  the  lawmaking  power  to  that  effect  If 
such  had  been  the  purpose  of  the  act  how 
naturally  and  how  easily  could  the  legisla- 
ture have  declared  it  It  would  have  been  so 
easy  to  say:  "All  persons  delinquent  in 
whole  or  in  part  for  privilege  taxes  for  the 
three  years  next  before  the  date  of  the  pas- 
sage of  this  act  may  relieve  themselves  of 
the  dvil  disabilities  imposed  by  section  689 
of  the  CJode  of  1880,  by  paying  the  true 
amount  due,  or  by  paying  the  true  balance 
due  for  such  taxes  for  such  period;  and  for 
all  delinquencies  more  than  three  years  old 
universal  amnesty  Is  proclaimed."  But  this 
is  not  what  the  legislature  has  said,  and  we 
cannot  impnte  to  its  acts  a  purpose  foreign 
to  the  language   employed.     We  find  the. 


limit  of  the  operation  of  the  act  disclosed 
three  several  times  in  the  section.  The  de- 
linquent is  to  "pay  the  true  amotut  or  the 
balance  remaining  unpaid  on  account  of  snc3t 
privilege  for  three  years  next  preceding  the 
passage  of  this  act  according  to  the  laws  in 
force  during  such  three  years."  Again: 
"The  person  making  such  payment  of  such 
tliree  years'  taxes,  or  such  balances  remain- 
ing due  and  unpaid  on  account  thereof,"  shall 
be  reUeveil  from  the  penalties  of  section  589 
'in  respect  of  the  effects  of  such  nonpaymoit 
of  such  privilege  tax  on  contracts  made"  by 
such  delinquent  It  was  the  legal  effect  CUT 
the  nonpayment  of  such  privilege  taxes  (taxes 
unpaid.  In  whole  or  in  part  ^or  the  three 
years  next  preceding  the  passage  at  the  act) 
which  was  to  be  obviated,  on  terms  pre- 
scribed, and  not  the  onconditlonal  pardon  of 
offenses  antedating  Oat  three  years'  period, 
which  the  legislature  contemplated.  We  do 
not  think  the  act  of  Mttrdh  7, 1892,  applicable 
to  the  case  at  bar,  and,  agreeing  with  the 
court  below  on  Its  finding  that  W.  J.  Lacey 
had  not  paid  the  privilege  tax  required  for 
the  year  1884,  we  reverse  the  decree  and  re- 
mand the  cause. 


(71  Hln.  «n) 
PRBSTON  et  al.  v,  BANKM. 

(Supreme  Court  of  Miisisdppi.    Jan.  1,  1894.) 
Tax  Sales— Fiuno  Assesskekt  RoUi— Ksim- 

BCBSBMBMT. 

1.  Sales  made  under  a  land  assessment  roll, 
not  completed,  certified,  and  delivered  by  the 
assessor  to  the  clerk  of  the  board  of  super- 
visors before  the  first  Monday  of  July,  (Ann. 
Oode,  8  3782.)  are  void. 

2.  In  suit  against  a  tax-title  holder  to  quiet 
title,  defendant's  claim,  if  bis  title  be  held  oad, 
to  reimbursement  for  the  price  paid  the  state, 
and  for  taxes  paid  since,  should  oe  asserted  by 
cross  bill. 

Appeal  from  chancery  court  Quitman  coun- 
ty;  W.  R.  Trigg,  Chancellor. 

In  chancery.  Bill  by  Sue  Banks  against 
J.  R.  Preston  and  others  to  quiet  title  to 
land.  Decree  toe  complainant  Besp<md- 
ents  appeaL    Affirmed. 

I.  T.  Bloont  fon  appellants.  J.  W.  &  W. 
D.  Cutrer,  for  appellee. 

Woods,  J.  The  finding  by  the  court  be- 
low of  the  facts  as  to  the  filing  of  the  as- 
sessment roll  in  the  year  1879  Is  correct 
It  is  manifest  from  all  the  evidence  that  the 
assessor  of  taxes  did  not  complete  and  cer- 
tify and  deliver  to  the  derk  of  the  board 
of  supervisors  the  land  assessment  roU  on  or 
before  the  first  Monday  in  July,  1879.  By 
the  settled  course  of  decision  in  this  state, 
sales  made  under  this  roU,  by  which  the 
respondent  claims  title  to  the  lands  In  con- 
troversy, are  void,  and  conferred  no  title 
The  determination  of  this  question,  which 
ll»8  on  the  threshold  of  the  litigation,  cuts 
the  case  up  by  the  roots,  and  renders 
unnecessary  any  consideration    of    any    oJ 
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tbe  other  <tae8tlon8  pressed  npon  our  at- 
tention save  that  only  by  which  the  appel- 
lant seeks  reimbursement  of  the  soms  paid 
out  by  him  In  the  purchase  of  the  land  from 
the  state,  and  in  payment  of  the  taxes  which 
hare  accrued  since  the  date  of  said  sales. 
If  the  resp<md»it  had  asserted  this  demand 
toe  afflrmatlTe  relief,  his  contention  in  this 
particular  would  be  easQy  maintainable. 
But,  as  the  appellant  prayed  no  relief  by  any 
cross  bill,  contenting  faimsdf  by  stating  in 
a  paragraph  in  hla  answer  to  the  orig- 
inal bill  his  desire  for  reimbursement  if 
the  sales  ahould  be  held  void,  and  his 
title  InTalld,  the  only  rell^  which  could 
possibly  be  afforded  him,  in  any  view 
which  we  might  take  of  the  powers  of  a 
court  of  equity.  In  the  case  as  made,  would 
be  that  partial  and  problematical  relief  which 
would  be  afforded  by  a  decree  in  favor  of 
tbe  appellee  canceling  the  appellant's  tax 
tlfle  to  the  lands  in  controversy,  on  condi- 
tion of  the  reimbursement  of  the  sums  ex- 
pended by  the  appellant  In  his  purchase  from 
the  state,  and  toe  the  after-accrued  taxes. 
We  express  no  opimon  as  to  the  power 
of  a  cotirt  of  equity  to  render  such  decree 
In  the  case  as  it  stands;  but,  powerless  to 
render  that  full  relief  to  which  the  appel- 
lant is  entitled,  and  by  which  a  charge  would 
be  fixed  upon  the  lands  for  hla  reimburse- 
ment if  he  had  prayed  for  aJQlrmatlve  relief 
by  a  proper  cross  blU,  Justice  to  him  will  be 
more  fully  secured  by  affirming  the  decree 
on  the  case  presented  to  us,  and  remitting 
hjm  to  an  independent  proceeding  for  that 
fuU  rdief  which  Is  his  right    Affirmed. 


LUKHR  V.  STATBI. 
(Supreme  Court  of  MississippL    Tan.  %  1S94.) 

AasOR— CIBOCMBTAIITU.L  EVIDSHOS. 

Eyidenoe  that  the  owner  of  the  cotton 

gn  bnmed  had  prosecuted  defendant  as  a  de- 
altlng  road  hand;  that  defendant  had  threat- 
ened to  get  even  with  him:  that  there  was  ill 
will  between  the  two;  ana  that  tracks  about 
the  size  of  defendant's  were  found  around  the 
pen,  and  followed  to,  and  some  way  along,  the 
road  leadinsr  to  defendant's  house, — is  insuffi- 
cient to  conviet. 

Appeal  from  circuit  court,  Oalhoon  county; 
0.  H.  Oampbell,  Judge. 

John  linker,  ccmvlcted  of  arson  of  a  cotton 
pen,  api>ealii.    Reversed. 

Boane  &  Miller,  tor  appellant.  Frank 
Johnston,  Atty.  Oen.,  for  the  State. 

COOPER,  J.  We  find  no  error  of  law  in 
ttls  record,  but  are  constrained  to  hold,  not* 
withstanding  the  verdict  of  the  Jury,  and  Its 
approval  by  the  learned  judge  before  whom 
the  trial  was  had,  that  the  evidence  is  not 
sufficiently  strong  to  uphold  the  convictlOB. 
The  evidence  is  wholly  drcnmstantial,  and 
consists  of  the  facts  that  there  was  no  good 
feeling  existing  betwecsi  the  appellant  and 
tha  owna  of  the  cotton   i>en   horned,   I9 


whom  appdnant  had  been  prMecuted  ah  a 
defaulting  road  hand;  and  that  some  threats 
had  been  made  by  appellant  to  "get  even 
with  him;"  and  also  that  tracks  abont  the 
size  of  appdlant's  were  found  around  the 
pen  when  it  was  burned,  which  tracks  were 
followed  to  the  public  road  leading  towards 
appellant's  house,  and  some  distance  along 
the  road  in  that  direction.  Bat  motive  alone 
is  not  proof  of  crime,  and  we  think  it  impos- 
sible to  say  that  the  evidence  as  a  whole  does 
more  than  raise  n  susplcian  of  appellant's 
guilt    Reversed. 

°"~°~'  (71  Hiss.  41) 

JENNINGS  V.  WH/SON. 
(Supreme  Court  of  Mississippi.    Oct  16,  1803.) 
TRXxwmjnn  ConviTAiroas  —  Caurea  ov  Poesas- 

HON — COXOITIOSAL  SaU  — FiklLUBC  TO  RsOOBO 
— CORSTBUOTIOH  Or  BtaTDTB. 

1.  The  seller  of  a  chattel  on  condition  can- 
not prevail  against  a  creditor  of  the  porchasor, 
where  the  purchaser  has  held  possession  of  the 
chattel  for  over  thrse  vears,  and  the  seller  has 
no  record  evidence  of  his  right  Ck>de  1£U2, 
{  4227. 

2.  Code  1892,  §  4226,  provides  that  any  con- 
veyance of  chattels  without  consideration,  un- 
less recorded,  or  unless  possession  remain  in  the 
donee,  shall  be  void  against  creditors.  Section 
4227  povides  that  conditional  sales  of  chattels 
shall  be  void  as  to  creditors  and  purchasers  of 
one  remaining  in  possession  for  three  years,  un- 
less recorded.  EM,  that  section  4228,  provid- 
ing that  these  provisions  shall  not  relate  to  pur- 
chasers or  creditors  subsequent  to  the  fraud- 
nlent  conveyance,  does  not  affect  sales  under 
section  4227. 

Appeal  from  circuit  court.  Holmes  coxmtyr 
CJ.  H.  (Jampbell,  Judge. 

•^ot  to  be  officially  reported." 

Replevin  by  G.  A.  Wilson  against  W.  J. 
Jennings  for  a  printing  press.  Judgrment  for 
plaintiff.    Defendant  appeals.    Reversed. 

At  the  May,  1892,  term  of  the  circuit  court 
of  Holmes  county,  W.  J.  Jennings  recovered 
a  judgment  against  J.  K.  Almon,  who  was 
the  editor  and  proprietor  of  the  Durant  Dem- 
ocrat Jennings  had  execution  issued  on  his 
judgment  and  levied  on  the  printing  and  job 
press  then  in  the  possession  of  said  J.  K.  Al- 
mon. After  the  levy  was  made,  O.  A.  Wil- 
son filed  a  claimant's  affidavit  and  bond,  and 
replevied  the  property,  daimtng  under  a  bill 
of  sale  made  to  him  in  1887  by  a  Mr.  Bar- 
ron. On  the  trial  in  the  claimant's  issue,  Mr. 
Wilson  tesUfled  that  he  sold  the  property  to 
Almon,  taking  his  note  for  the  purchase 
money.  The  bill  of  sale  to  Almon  and  the 
note  were  introduced  in  evidence,  showing 
a  conditional  sale  of  the  property  to  Almon 
with  a  reservation  of  title  In  Wilson  until  the 
purchase  money  was  paid.  The  evidence 
shows  that  in  1887  Almon  established  a  news- 
papw  in  the  town  of  Durant;  that  at  the 
heading  of  tbe  p&per  It  was  printed  that  he 
was  the  editor  and  proprietor;  that  be  rent- 
ed the  newspaper  office  in  his  own  name, 
and  carried  on  in  his  own  name  the  news- 
paper and  job  press  offices,  and  that  be  held 
himself  out  to  the  wwld  as  the  owner  of  tha 
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ontflt,  pTibUshIng  In  Ws  paper  that  no  one 
except  himself  had  any  claim  on  the  proper- 
ty; that  mitll  this  levy  was  made  no  one 
else  was  known  to  the  outside  public  as  hav- 
ing any  Interest  In  or  claim  on  the  property. 
It  Is  admitted  that  appellee  sold  the  property 
as  claimed,  and  had  not  been  paid  all  the 
purchase  money.  Appellant  claims  nnder 
section  4227  of  the  Code  of  1892.  On  the 
trial  a  jury  was  waived,  and  trial  was  had 
before  the  court,  resulting  in  a  Judgment  for 
the  claimant,  £rom  which  Judgment  Jennings 
appealed. 

E.  F.  Noel,  for  appellant 

CAMPBELL,  0.  J.  We  have  not  been  fa- 
vored with  any  brief  or  suggestion  by  the 
appellee  in  support  of  the  Judgment  in  his 
favor  In  the  circuit  court,  and,  being  unable 
ourselves,  unaided,  to  perceive  why  the  case 
is  not  precisely  within  the  terms  of  section 
1293  ^  of  the  Code  of  1880,  so  as  to  cut  off  the 
claim  of  the  appellee  to  a  reservation  of  title, 
because  of  the  continued  possession  of  his 
vendee  of  the  property  for  more  than  three 
years,  etc.,  we  reverse  the  judgment,  and  re- 
mand the  cause.    So  ordered. 

On  Suggestion  of  Error. 
CAMPBELL,  C.  J.  We  are  now  informed 
that  this  case  was  decided  by  the  circuit 
court  on  the  assumption  that  it  was  governed 
by  section  4228 '  of  the  Code  of  1892,  which  is 
supposed  to  have  changed  the  law  as  it  has 
been  in  this  state  since  1803.  The  argument 
is  that,  by  the  express  declaration  of  sold 
section,  the  section  immediately  preceding, 
containing  the  law  as  to  separation  of  the 
possession  of  a  chattel,  and  some  claim  of 
right  in  it  by  another,  without  record  evi- 
dence of  such  right,  for  three  years,  is  not 
to  apply  to  bona  fide  sales  for  value;  and, 
as  Wilson's  sale  to  Almon  was  such,  his  se- 
cret claim  of  a  conditional  sale  is  good. 
This  is  a  misconception  of  the  law,  induced 
by  the  ill-chosen  language  of  section  4228. 
The  first  declaration,  although,  in  terms,  em- 
bracing the  section  immediately  preceding, 
is  Inapplicable  to  it,  and  cannot  be  made  to 
apply  to  it,  even  by  legislative  enactment; 
for  the  le^slature  cannot  perform  the  im- 
possible, and  it  Is  Impossible,  in  the  nature 
.  of  things,  to  predicate  a  bona  fide  sale  for 
value  of  the  things  specified  in  section  4227. 
T!ie  language  is  soiseless  as  applicable  to  it, 
and  produces  absurdity,  from  which  we  must 
gave  the  legislature  if  we  can.    The  declara- 

'  Code  1892,  i  4227. 

'  Code  1892,  }  4228:  "The  last  two  sections 
shall  not  extend  to  any  interest  in  any  chattels 
*  *  *  which  shall  be  upon  good  consideration 
and  l>ona  fide  lawfully  conTeyed  to  any  person; 
nor  shall  it  in  any  case  extend  to  creditors 
whose  debts  were  contracted  after  such  fraudu- 
lent act,  anleas  made  with  intent  to  defraud 
them;  and  though  a  conveyance  or  contract  be 
void  as  to  prior  creditors,  it  shall  not  on  that 
account  be  void  as  to  8ubse(iuent  creditors  or 
S>urchaaers." 


tlon  applies,  and  must  be  applied,  to  section 
4226,  and  to  that  only,  and  has  no  sort  of  in- 
fluence on  section  4^27. 

The  next  declaration  of  section  4228  is: 
"Not  shall  It  in  any  case  extend  to  creditors 
whose  debts  were  contracted  after  such  fraud- 
ulent act,"  etc.  What  does  "it"  refer  to?  By 
the  framing  of  the  section  it  would  seem  to 
apply  to  the  section  Immediately  preceding, 
but  as  "it"  is  singular,  and  must  apply  to  one, 
and  not  both,  of  the  sections,  we  avail  our- 
selves of  the  latitude  allowed  by  the  use  of 
the  singular  pronoun  to  avoid  the  ridiculono- 
ness  and  absurdity  of  applying  it  to  the  im- 
mediately preceding  section,  and  fit  it  where 
it  sensibly  belongs,  and  has  been  heretofore 
since  1803,  on  the  presumption  that  it  was 
not  really  the  piu^ose  of  the  legislature  to 
deny  to  subsequent  creditors  (the  only  class 
really  misled,  and  induced  to  credit  by  ap- 
parent ownership  from  continued  possession) 
the  right  to  assert  absolute  ownership  in  the 
possessor  because  of  such  possession.  In 
each  of  these  instances  we  proceed  reddendo 
singula  singulis,  of  which  the  boolu  afford 
many  illustrations.  It  follows  that,  notwith- 
standing a  very  awliward  form  of  expression, 
the  law  on  this  subject  has  not  been  changed 
by  tlie  Code  of  1892,  and  that  the  secret 
claim  of  Wilson  cannot  prevail  against  the 
creditor  of  the  possessor  of  the  chattel,  who 
held  it  continuously  toe  more  than  three 
years.     Reversed. 


<n 

ALABAMA  &  V.  RY.  CO.  v.  McAJPBB. 
(Supreme  Court  of  MissisalppL    Oct  30,  1893.) 

Cabkiebs— LrABiLmr  ton  Acts  of  Sebvakts. 
A  person  who  rides  on  a  railroad  train 
without  paying  his  fare,  nnder  an  arrangement 
with  the  train  crew,  cannot  recoTer  from  the 
company  for  injuries  sustained  by  being  pushed 
from  the  train  by  such  crew  while  they  woe 
attempting  to  rob  him. 

Appeal  from  circuit  court  Rankin  county; 
A.  O.  Mayers,  Judge. 

•To  be  ofHcially  reported." 

Action  by  Peter  McAfee  against  the  Ala- 
bama &  Yici^bnrg  Railway  Company  for  in- 
juries received  through  the  wrongful  acts 
of  defendant's  servants.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

W.  L.  Nugent  for  appellant  A.  J.  Mc- 
Lanrin,  for  appellee. 

OAMPELL,  G.  J.  On  the  testimony  of  the 
plaintiff  himself  the  verdict  should  have 
been  for  the  defendant  He  shows  that  he 
fell  among  thieves,  and  in  being  robbed  was 
pushed  off  the  car  and  hurt  He  had  made 
an  arrangement  with  the  crew  in  charge  of 
the  train  to  work  his  way  to  Brandon,  and 
suffered  wrong  at  their  bands;  but  he  has 
no  claim  on  the  railway  company  fmr  the 
wrong  resulting  from  the  disastrous  con- 
sequence of  his  own  venture.  The  people 
who  wronged  him  were  not  serving  the  corn- 
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pany  In  what  they  dM.  The  whole  thing 
was  an  unatithorized  arrangement  to  suit 
the  views  of  the  participants,  and  not  to 
serve  the  company,  and  it  Is  not  responsible 
tor  what  happened  by  design  or  accident. 

The  first  Instruction  tor  the  plaintiff  Is 
wrong,  as  applied  to  this  case.  It  Is  true 
that  even  a  trespasser  on  a  train  must  not 
be  Imocked  off  by  the  servant  of  the  com- 
pany engaged  about  his  master's  business 
in  putting  him  off,  but  that  rule  has  no 
application  here,,  wliere  the  plaintiff  suffered 
injury  from  his  own  comrades,  engaged,  not 
in  serving  the  railway  company,  or  about 
its  business,  but  Illegally  engaged  In  a  scheme 
of  their  own,  in  violation  of  duty  to  the 
company,  parti<;lpated  in  by  the  plaintifT. 
He  has  no  claim  against  the  company  he 
wronged  by  attempting  to  ride  on  its  train 
without  paying  fare,  and  must  look  tat  re- 
dress for  the  wrong  done  him  to  the  person 
who  did  it.  The  peremptory  instructioa 
asked  by  the  defendant  might  well  have  been 
given.  Reversed,  and  remanded  for  a  new 
triaL 

(71   Hiss.  467) 

CKTBR  v.  STATE. 
(Supreme  Court  of  Mississippi.     Jan.  1,  1894.) 

HUBDBR  —  InSTRUCTIOKS  —  ReLBVANOT  — ASBBST 
WITHOUT  A  WaBEANT — RiOET  TO  KSSIST— PbOV- 
INCE  OP  JUBT, 

1.  Where,  In  a  murder  case,  there  is  no  sug- 
gestion in  the  evidence  that  deceased  was  killed 
by  a  person  not  on  trial,  an  iustrnction  relative 
to  the  responaibill^  of  defendant  for  the  act 
of  such  person  is  irrelevant,  and  confusing  to 
the  janr. 

2.  In  a  murder  case  it  appeared  that,  at  the 
tiine  of  the  homicide,  deceased,  au  officer,  was 
attempting  to  arrest  defendant  and  others  with- 
out a  warrant;  that  it  was  doubtful  whether 
any  felony  had  been  committed  by  any  one,  or 
whether  defendant  and  such  others  had  been 
charged,  on  reasonable  cause,  with  the  com- 
mission of  a  felony;  and  that  the  offense  for 
which  the  arrest  was  songht  to  be  made  was 
not  committed  in  the  presence  of  the  officer. 
Held,  that  It  was  error  to  charge  that.  If  de- 
fendant killed  deceased,  when  deceased  and  oth- 
ers were  trying  to  arrest  defendant  and  others, 
in  order  to  prevent  arrest,  defendant  is  guilty; 
since  such  charge  either  mvaded  the  province 
of  the  jnry  by  telling  them  that  the  arrest 
songht  to  be  made  was  lawful,  or  incorrectly 
told  them  that,  if  it  was  unlawful,  and  defend- 
ant killed  deceased  to  prevent  such  arrest,  and, 
not  In  malice,  he  was  guilty  of  murder. 

Appeal  from  circuit  court.  Pike  county;  W. 
P.  Cassedy,  Judge. 

Syme  Oyer  was  convicted  of  murd^,  and 
appeals.     Reversed. 

Price  &  StembOTger,  for  appellant  Frank 
Johnston,  Atty.  Oen.,  for  the  Statje. 

COOPER,  J.  There  is  no  suggestion  In 
the  evidence  that  Robinson  was  killed  by 
Ephraim  Cryer;  indeed,  it  is  shown  by  aU 
the  testimony  that  he  was  not.  So  much  of 
the  first  Instruction  for  the  state  as  relates  to 
the  responsibility  of  appellant  for  the  act  of 
Bphraim  could  only  confuse  the  Jury,  and 


should  not  have  been  given.  It  had  no  rele- 
vancy to  the  issue.  The  second  Instructioa 
for  the  state  is  fatally  erroneous.  By  law, 
"an  officer  or  private  person  may  arrest  any 
person  without  warrant,  for  an  indictable  of- 
fense committed,  (m:  a  breach  of  the  peace 
threatened  or  attempted,  in  his  presence;  or 
when  a  person  has  committed  a  felony, 
though  not  in  his  presence;  or  when  a  felony 
has  been  committed,  and  he  has  reasonable 
ground  to  suspect  and  believe  the  person  pro- 
posed to  be  arrested  to  have  committed  it;  or 
on  a  charge,  made  upon  reasonable  cause,  of 
the  commission  of  a  felony,  by  the  party  pro- 
posed to  be  arrested.  And  in  all  cases  of  ar- 
rests without  warrant  the  person  making 
such  arrest  must  inform  the  accused  of  the 
object  and  cause  of  the  arrest,  except  where 
he  is  In  the  actual  commisslcm  of  the  offense, 
or  Is  arrested  on  pursuit"  The  officer  mak- 
ing the  arrest  on  the  occasion  of  the  homicide 
confessedly  had  no  warrant  The  evidence 
leaves  It  more  than  doubtful  that  any  felony 
had  been  committed  by  any  one,  or  that  ap- 
pellant "et  al."  had  been  charged,  upcm  rea- 
sonable cause,  with  the  commission  of  a  fel- 
ony; and  confessedly  the  offense  for  which 
the  arrest  was  sought  to  be  made  was  not 
committed  In  the  presence  of  the  officer. 
The  second  Instruction  for  the  state  Informed 
the  Jury  "that  if  you  believe  from  the  evi- 
dence in  this  case  that  the  defendant  shot 
and  killed  deceased  at  a  time  when  deceased 
and  others  were  trying  to  arrest  defendant 
et  al.,  and  that  he  (defendant)  shot  and  kill- 
ed him  in  order  to  prevent  said  arrest  the 
defendant  is  guilty  as  charged,  and  the  Jury 
shoukl  BO  find."  This  Instruction  either  tells 
the  Jury  that  the  arrest  sought  to  be  made 
was  a  lawful  arrest  and  was  therefore  er- 
roneous, because  upon  the  weight  of  evidence, 
(Code,  I  732,)  or  Instructed  the  Jury  that  If 
one  unlawfully  sought  to  be  arrested  resists, 
and  kills  the  party  seeking  to  arrest  him  to 
prevent  such  arrest,  and  not  In  malice,  he  is 
guilty  of  murder.  This  Is  not  the  law,  for 
the  killing  under  such  circumstances  would 
be  manslaughter,  and  not  murder.  Whart 
Horn.  {{  225-271.  Judgment  reversed,  and 
a  new  trial  awarded. 


BOWLES  V.  STATE. 
(Supreme  Court  of  Mississippi.  Jan.  1,  1894.) 
Cbikinal  Trespass  —  SupriciENOT  or  EvmENCB. 
Tenants  of  the  owner  of  land  inclosed  it 
for  a  pasture,  which,  in  common  with  the  own- 
er, they  used  for  pasturing  cattle.  Under  the 
owner's  direction,  defendant  entered  the  pas- 
ture, and  drove  away  cattle  belonging  to  the 
owner,  in  spite  of  the  objection  of  one  of  the 
tenants.  Held,  that  defendant  was  not  guilty 
of  trespassing  on  the  land  of  another.  In  con- 
travention of  Code  1892,  i  1320,  making  such 
offense  punishable  by  fine. 

Appeal  from  circuit  court,  La  Fayette  coun- 
ty;  Eugene  Johnson,  Judge. 
Frank  Bowles  was  convicted  of  trespass- 
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bag  <a  aoothor's  land,  a&d   appeals.    Be- 
Tersed. 

J.  W.  T.  Falkner,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

WOODS,  X  The  appelant  was  conTlcted 
on  a  charge  of  trespassing  on  the  Inclosed 
land  of  another,  under  section  1330,  Ciode 
1882.  Without  controyersy,  the  land  In  ques- 
tion Is  the  property  of  William  Thoitapson. 
It  la  a  pasture  on  which  no  one  resides,  and 
was  fenced  with  wire-  and  other  material 
famished  by  the  owner.  The  fence  was 
erected  by  one  Kit  Thompson  and  others, 
tenants  of  said  William  Thompson,  for  the 
purpose  of  pasturage.  It  is  certain,  on  the 
record  before  us,  that  the  land  was  fenced 
for  the  depasturing  of  the  stock  of  the  ten- 
ants of  William  Thompson  and  of  his  own 
BtodL.  Even  Kit  Thompson,  who  was  a 
mere  tenant  renting  other  lands  for  tillage 
from  his  landlord,  WUliam  Thompson,  when 
this  pasture  was  inclosed,  in  the  year  1890, 
and  who,  we  infer,  enjoys  the  use  in  the 
same  cliaracter,  still  generously  says  in  his 
evidence,  (and  it  is  on  the  testimony  of  this 
witness  that  the  conviction  rests:)  "I  do 
not  deny  the  right  of  Capt  Thompson  to 
use  the  pasture  for  liis  own  stocdc"  It  is 
altogether  clear  that  William  Thompson  was 
the  owner  and  In  possession  of  the  pasture, 
and  that  Kit  Thompson  and  the  other  ten- 
ants of  William  Thompson  nave  only  the 
privilege  of  depasturing  their  stock  therein. 
The  appellant's  offense  consisted  in  his  hav- 
ing entered  the  pasture  by  the  express  di- 
rection and  authwity  of  WUllam  Thompson, 
and  in  having  drivai  therefrom,  under  the 
same  authority,  a  cow  and  calf  belonging  to 
the  owner  of  the  pasture,  over  the  protest, 
and  despite  the  objection,  of  Kit  Thompson. 
This  offense  is  purdy  imaginary.  Kit 
Thompson's  possession,  as  well  as  the  pos- 
session of  all  other  tenants  using  such  pas- 
ture, is  the  possession  of  the  owner,  William 
Thompson.  The  verdict  Is  not  supported  by 
the  evidence,  and,  though  the  punishment 
imposed  on  the  appellant  is  only  an  exceed- 
ingly small  fine,  Justice  requires  us  to  recti- 
fy the  wrong  complained  of.  Bereised  and 
remanded. 


(71  mm.  4U) 

SLOAN  T.  STATB. 
(Supreme  Court  of  ^Gssissinrf.     Jan.  1,  1884.) 

PBIUCBT— EVIDK^OK— Frssumptiors. 

A  conviction  of  perjury  b^ore  a  grand 
Jury  Is  noanthorized  where  it  does  not  affirma- 
tively appear  that  defendant  was  sworn,  since 
the  presumption  of  hla  innocence  overcomea 
the  presumption  that  the  grand  Jury  daly  re- 
quired him  to  take  the  oath. 

Appeal  from  circuit  court.  La  Fayette  coun- 
ty;  Eugene  Johnson,  Judge. 

Lonnie  Sloan  was  convicted  of  perjury,  and 
appeals.    Reversed. 

W.  v.  Sullivan,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  States 


COOPER,  J.  This  prosecution  is  against 
a  small  negro  boy,  almost  a  child,  for  the 
grave  crime  of  perjury.  We  confess  our 
gratification  in  finding  the  conviction  not 
supported  by  the  evidence,  for  the  woods 
are  full  of  much  larger  game  for  which 
grand  Juries  might  well  go  gunning.  It  is 
difficult  to  conceive  any  circumstances  under 
which  the  question  whether  appellant  was  a 
witness  before  the  Justice  of  the  peace  could 
become  material  in  the  investigation  made 
by  the  grand  Jury,  in  the  course  of  which 
the  perjury  charged  is  alleged  to  have  been 
committed.  But  the  indictment  charged  that 
this  was  a  material  fact,  and  this  averment 
in  the  indictment  was  probably  sufficient 
Blsh.  Crim.  Proa  S  821.  But  this  aUega- 
tlon  required  proof,  and  none  was  made  on 
the  trial  Id.  {  936,  and  authorities  these 
collected.  No  conviction  could  have  ^been 
sustained  of  perjury  as  to  that  matter,  and 
the  court  should  so  have  instructed  the  Jury. 
The  evidence  is  not  sufficient  to  show  that 
-appellant  was  in  fact  sworn  before  the  grand 
Jury.  This  was  a  material  ingredient  on  the 
offense,  and  should  have  been  established 
as  any  other  fact  in  the  case.  No  witness 
testified  positively,  that  he  was  sworn.  The 
only  evidence  Is  that  it  was  the  custom  of 
the  grand  Jury  to  swear  all  witnesses  ai>- 
pearing  before  it  The  presumption  that  this 
was  done  as  to  appellant  is  met  and  put  at 
rest  by  the  presumption  of  his  innocence. 
Both  presumptions  are  general  in  characttf, 
and  guilt  cannot  be  established  by  mere  pre- 
sumption of  discbarge  of  Its  official  duty  by 
the  grand  Jury  In  tills  respect  Judgment  re- 
versed. 


(71  Hta.  711) 
BANK  OF  WINONA  v.  WOPFORD  et  al. 

(Supreme  CSourt  of  Mississippi.     Dec  11, 1893.) 
Nbootiablb  Imstbumeittb — AssiemiBKT— Ox- 

FSNSKS. 

A  note  payable  to  order  of  the  maker, 
and  by  him  Indorsed  and  delivered,  is,  like  a 
note  expressly  payable  to  bearer,  not  snbject  to 
the  statute  allowing  defenses  existing  between 
the  original  parties  against  a  l>0Da  fide  holder. 

Appeal  from  circuit  court,  Webst»  county; 
C.  H.  Ciampbell,  Judgei 

"To  be  officially  reported." 

Action  by  the  Bank  of  Winona  against  M. 
T.  Wofford  and  others  on  a  nota  Judgment 
for  defendants.  Plaintiff  appeals.  Revers- 
ed. 

Sweatman,  Trotter  &  Knox,  for  appellant 

CAMPBELL,  O.  J.  It  has  long  been  the 
settied  doctrine  of  this  court  that  a  promis- 
sory note  or  bill  of  excliange,  which  passes 
by  mere  delivery,  and  does  not  require  as- 
Blgnnient  to  confer  titie  to  it  but  as  to  which 
the  holder  derives  titte  independently  of  In* 
dorsement  and  by  the  very  terms  of  the  ex« 
press  contract  which  the  maker  has  Issued  to 
the  world,  is  not  within  the  scope  and  effect 
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of  onr  tatleibmtna^dsl  stittrte;  and  that  no 
defense  existing  between  tfie  original  par- 
ties can  be  set  up  In  bar  of  a  recovery  by 
one  who  acquired  the  paper  in  good  faltiv  for 
ralne,  before  matnrity.  Craig  t.  City  of 
Vlcksburg,  31  Miss.  216;  Stokes  r.  Winslow, 
Id.  518;  Merclen  t.  Cotton,  34  Miss.  64;  Hdl- 
nutn  V!  Ringo,  86  MIsa.  690;  Winstead  ▼. 
Davis,  40  Miss.  785.  The  application  of  the 
doctrine  has  been  to  paper  payable  in  terms 
to  bear»,  but  a  note  payable  to  the  order  of 
the  maker,  and  Indorsed  by  him.  Is,  wben  It 
comes  into  being  as  an  oiforceable  contract, 
payable  to  bearer,  although  not  so  expressed. 
It  Is  nothing  until  indorsed  and  delivered,  and 
then  it  is  payable  to  bearer,  and  transferable 
by  delivery,  and  all  the  reasoning  applicable 
to  instruments  payable  to  bearer  applies  m 
full  foive  to  it  It  follows  that  both  are  on 
the  same  footing,  and  sabject  to  the  same 
rules.  Daniel,  Neg.  Inst  H  143,  693;  Tied. 
Com.  Paper,  i  20;  Rand.  Com.  Paper,  {  153; 
Moses  V.  Bank,  140  U.  S.  298,  13  Sup.  Ct.  900. 
There  is  no  magic  In  the  word  "bearer."  A 
contract  to  pay  to  bearer  Is  held  not  to  be 
within  the  statute  referred  to,  because  it  em- 
braces only  instruments  having  a  payee,  and 
requiring  assignment  to  pass  title.  Therefore, 
an  instrument  which,  by  its  terms,  is  a  pro- 
mise to  pay  whoever  may  bear  It,  even 
though  the  word  "bearer"  is  not  in  it,  must 
be  of  the  same  effect,  because  of  the  same 
nature.  It  follows  that  the  defense  held 
good  by  the  circuit  court  Is  not  maintainable. 
Reversed,  and  remanded  for  a  new  triaL 


m  Hin.  Ti) 

ALABAMA  G.  8.  K.  CO.  v.  HARRIS. 

(Supreme  Court  of  Mississippi.     Nov.  6,  1893.) 

UaSTEK  and  SbBVANT  —  MA.UCI0CS    MlSCONBUOT 
OF  SCRVANT— lilABIUTT  OF  MASTBB. 

A  railroad  companv  ia  not  liable  to  a 
treqiaaser  on  its  trains  for  personal  injnrieB 
oaused  by  the  willful  and  malicioas  misconduct 
of  its  servant,  unless  the  act  complained  of  was 
done  in  the  discharge  of  the  servant's  duty,  and 
within  the  line  of  his  employment. 

Appeal  from  circclt  court,  Lauderdale 
county;  S.  H.  Terral,  Judge. 

"To  be  offldally  reported." 

Action  by  Robert  Harris,  a  minor,  by  his 
next  friend,  against  the  Alabama  Great 
Southern  Railroad  Company  for  personal 
injuries.  From  a  Judgment  for  plointifF,  de- 
fendant appeals.     Reversed. 

Fcwell  &  Brahan,  for  appellant.  Miller  te 
Baakln,  for  appellee. 

WOODS,  J.  The  rale  of  accountability  of 
the  master  for  the  wanton  or  malicious  mis- 
conduct of  his  servant  declared  in  the  first 
and  third  instructions  given  for  the  plaintiff 
bdow  iA  erroneous.  According  to  these  in- 
structions, no  matter  whether  the  person 
Injured  was  a  passenger  or  a  trespasser,  the 
railroad  company  was  liable  for  the  willful 
misconduct  of  Its  servant;  and,  no  matter 


whether  the  act  comtdalned  of'  was  done  in 
the  discharge  of  the  servant's  duty  within 
the  line  of  his  iemployment,  or  whether  he 
was  accompUahlng  some  private  and  person- 
al design  of  his  own,  wholly  dissociated  from 
his  duty  to  his  master.  These  instructions 
confound  the  duty  of  the  common  canMer  to 
passengers  with  that  to  those  not  passen- 
gers,—trespassers.  The  former  it  is  under 
contractual  duty  to  carry  safely;  the  latter 
it  owes  no  other  duty  than  that  resting 
upon  every  human  or  artificial  being,  viz. 
abstention  from  wanton  or  malicious  Injury. 
The  rule  announced  In  the  Case  of  Burke  Is 
applicable  only  la  certain  particular  in- 
stances where  the  contract  duty  to  safely 
carry  exists.  We  have  seen  no  authority  for 
extending  ttiat  rule  to  those  whom  the  car- 
rier Is  under  no  obligation  to  carry  at  all, 
and  we  have  declared  In  the  Case  of  Roy- 
ston,  67  Miss.  376,  7  South.  820,  that  we 
would  not  extend  It.  As  to  trespassers,  the 
rule  is  that  for  wanton  and  malicious  in- 
juries the  masto:  Is  Uable  where  the  act  com- 
plained of  was  done  by  the  servant  in  the 
discharge  of  his  duty  to,  and  within  the 
line  of  his  employment  by,  the  master;  but 
if  he  was  accomplishing  some  purpose  of 
his  own,  whidtt  had  no  connection  with  the 
discharge  of  his  duty  to  his  master,  the  doc- 
trine of  respondeat  stiperior  has  no  applica- 
tion. To  the  trespasser  on  its  trains.  Just  as 
the  trespasser  on  its  tracks,  the  railroad 
company  owes  precisely  the  same  duty 
which  it  owes  to  all  mankind,  and  this  duty 
is  exactly  that  which  each  man  owes  to 
every  other,  viz.  abstention  from  wanton  and 
willful  injury  in  tlie  use  of  one's  own.  prop- 
erty. But  is  a  railway  company,  unlike  all 
other  beings,  unlike  all  other  masters,  to 
be  held  to  accountability  for  the  wanton  and 
wUlful  misconduct  of  its  servants,  done  oat- 
side  the  line  of  their  employment  and  their 
duty,  and  in  no  way  connected  therewith, 
and  that,  too,  to  strangers,  trespassers  it 
may  be?  Shall  the  railway  company  be 
made  liable  for  such  acts,  done,  perchance, 
by  a  disobedient  servant,  and  in  disregard 
of  his  duty  to  his  master?  We  adhere  to  the 
reasonable  and  Just  rule  of  affixing  legal 
liability  where  the  master  is  shown  to  be 
responsible  for  his  savant's  act  done  in  the  . 
discharge  of  his  duty,  within  the  scope  of 
his  employment;  and  this  rule  is  of  force 
in  the  case  at  bar,  when  the  carrier  was 
under  no  contractiul  obligation  to  carry 
safely.  Wherefore,  for  the  errors  in  the  in- 
stroctions  named,  the  Judgment  of  the  court 
bdow  is  reversed,  and  the  cause  remanded 
tm  a  new  triaL 


(71  MlSB.   S26) 

NIOHOLLS  et  aL  v.  SUN  MUT.  INS.  CO. 

(Supreme  Court  of  Mississippi.    Jan.  8,  1884.'< 

FiBB  Iksukanob— Faixihs  Bnnj>iNa8. 

Under  a  fire  policy  providing  that  if  the 

building  fall,  except  as  the  result  of  fire,  in 
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suntnce  shall  immedlateljr  cease,  insurance  can- 
not be  recovered,  where  fire  breaks  out  as  the 
result  of  the  fall  of  the  building. 

Appeal  from  drcuit  court,  Tunica  county; 
R.  W.  WilUamson,  Judge. 

Action  by  NichoUs  &  Co.  against  the  Sim 
Mutual  Insurance  Ck>mpany.  Judgment  tat 
defendant     Plaintiffs  appeal.    Affirmed. 

Calvin  Peifclns,  for  appellants.  F.  A. 
Montgomery,  Jr.,  for  appellee. 

CAMPBE3LL,  0.  J.  The  Indgment  te  right 
The  stipulation  of  the  policy  is  unmistak- 
able, to  the  effect  that  if  a  building  fall,  ex- 
cept as  the  result  of  fire.  Insurance  was  im- 
mediately to  cease.  The  buflding  fell,  not 
as  the  result  of  fire,  and  fire  broke  out  as  the 
result  of  the  fall  of  the  building.  Therefore, 
the  Insurer  was  not  liable  tor  the  loss.  "The 
fire  did  not  produce  the  fall,  but  the  fall 
produced  the  fire,  and  the  destruction  was 
by  the  former."  2  May,  Ins.  S  412;  Ostr. 
Ins.  {  248;  Wood,  Ins.  S  85;  Fireman's  Fund 
Ins.  Co.  T.  Congregation  Rodepb  Sholom,  80 
m.  658;  Insurance  Co.  v.  Bnde,  65  Tex.  118; 
and  other  cases  cited  in  the  text-books.  Af- 
firmed. 


(Zl  Hlsi.   2S6) 

McALUSTER  t.  HONR&. 

(Supreme  Cooit  of  Mississippi.     Jan.  8,  1884.) 

Fraiwclbnt  Cosvbtawcbb  — Dbbd— Bzobftion — 

Ambiouitt  of  Dbscbiption. 

1.  That  a  conTeyance  in  honest  payment 
of  a  real  debt  is  brought  about  by  the  action  of 
other  creditors  in  pressing  their  claims  does  not 
make  it  fraudulent 

2.  Ambiguity  of  description  of  land  ere^t- 
ed  from  a  conveyance  does  not  make  the  con- 
veyance void  for  uncertainty. 

'  Appeal  from  chancery  court,  Monroe  coun- 
ty; Baxter  McFarland,  Judge. 

"To  be  officially  reported." 

Suit  by  R.  A.  Honea  against  S.  F.  McAl- 
lister. From  a  decree  for  complainant  both 
parties  appeal.  Affirmed  on  appeal  of  com- 
plainant   Reversed  on  appeal  of  defendant 

Clifton  &  Eckford,  for  complainant  B.  H. 
Brlstow  and  Houston  &  Reynolds,  for  de- 
fendant 

COOPER,  J.  Although  the  settlement  be- 
tween Mrs.  Burkltt  and  Mrs.  McAllister  was 
evidently  made  necessary,  and  was  in  fact 
brought  about,  by  the  action  of  the  creditors 
of  Mrs.  Burkltt  In  pressing  collection  of  their 
demands  by  suits,  this  does  not,  itself,  stamp 
that  settlement  as  fraudulent,  if,  In  truth, 
Mrs.  Burkltt  really  owed  Mrs.  McAllister  the 
amount  for  which  she  executed  the  note  and 
deed  of  trust  and  afterwards  the  absolute 
deed,  which  are  assailed  by  complainant 
The  decisive  question  is  whether  the  debt 
was  a  real  debt  and  the  conveyance  made  in 
Its  honest  payment  It  is  not  suggested  in 
the  evidence  that  the  value  of  the  land  ex- 
ceeds the  sum  claimed  to  have  been  due; 
and.  If  it  docs  not,  and  the  debt  was  due,  It 


would  be  difficult  to  predicate  fraud  of  the 
conveyance.  While  the  evidence  touching 
the  existence  of  the  debt  is  not  as  complete 
as  it  might  have  been  made  if  the  parties 
themselves  had  testified,  we  are  not  prepared 
to  say  that  the  conclusion  reached  by  the 
chancellor  as  to  the  good  faith  of  the  trans- 
action is  not  correct  The  decree,  on  the  ap- 
peal of  Honea,  is  therefore  affirmed. 

A  part  of  the  land  conveyed  by  Mrs. 
Burkltt  is  described  as  the  "north  half,  less 
six  acres,  of  section  fourteen,  township  four- 
teen,  range  six  east  In  Monroe  county,  Mis- 
sissippi." This  description  the  chancellor 
held  void  for  uncertainty,  and,  since  there 
had  been  no  visible  change  of  possession,  he 
decreed  that  the  lien  of  the  judgments  under 
which  complainant  purchased  was  superior 
to  the  right  secured  by  Mrs.  McAllister  by 
her  deed  from  Mrs.  Burkltt  or  by  the  deed 
of  trust  which  had  been  previously  executed, 
in  which  the  same  description  of  the  land  ap- 
peared. In  this  the  chancellor  erred.  The 
ambiguity  of  description  relates  not  to  the 
land  conveyed,  but  to  the  six  acres  excepted. 
The  land  conveyed  is  the  north  half  of  the 
section;  the  exception  is  of  an  undescrlbed 
six  acres.  An  exception  is  the  clause  of  a 
deed  whereby  the  grantor  excepts  something 
out  of  that  which  he  has  before  granted  by 
the  deed,  and  to  a  good  exception  these 
things  must  concur:  (1)  The  exception  must 
be  by  apt  words;  (2)  it  must  be  of  part  of 
the  thing  granted,  and  not  of  some  other 
thing;  (3)  It  must  be  a  part  of  the  thing 
only,  and  not  of  all,  the  greater  part,  or  the 
effect,  of  the  thing  granted;  (4)  it  must  be  of 
such  thing  as  is  severable  from  the  thing 
which  is  granted,  and  not  of  an  Inseparable 
incident;  (5)  it  must  be  such  a  thing  as  be 
that  doth  accept  may  have  and  doth  properly 
belong  to  him;  (6)  It  must  be  of  a  particular 
thing  out  of  a  general,  and  not  of  a  particu- 
lar thing  out  of  a  particular,  thing,  or  of  a 
part  out  of  a  certainty;  (7)  it  must  be  cer- 
tainly described  and  set  down.  Shep.  Touch. 
77.  Being  the  act  and  word  of  the  grantor. 
It  shall,  therefore,  be  taken  against  him 
stricte.  Id.;  Lofield's  Case,  10  Coke,  106b. 
If  there  be  uncaiainty  as  to  the  exception, 
the  grantee,  and  not  the  grantor,  shall  have 
the  benefit  thereof.  Jackson  v.  Hudson,  3 
Johns.  375;  Jackson  v.  Gardner,  8  Johns. 
308;  2  DevL  Deeds,  979.  The  exception,  and 
not  the  deed  as  to  the  lands  In  section  14,  was 
void  for  uncertainty  in  the  description  of  its 
subject-matter.  The  decree  Is  reversed  upon 
the  appeal  of  Mrs.  McAllister,  and  it  results 
that  complainant  is  not  entitled  to  any  relief; 
wherefore  let  his  bill  be  dismissed. 


WILSON  V.  PARKER  et  al. 

(Supreme  (3ourt  of  Mississippi.     Jan.  8,  1804.) 

liira  Estates— Salb  or  Feb  bt  Lifb  Tbnakt. 

1.  A  purchaser  of  the  fee  at  a  void  chancery 

sale,  who,  out  of  the  price,— $533,— pays  mora 
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than  $300  in  an  acconnt  and  past-due  note 
against  the  life  tenant,  has  not  bonght  in  good 
faith,  and  paid  the  price,  within  the  protection 
of  the  one-year  statute  (Code  1871,  i  2173) 
against  the  remainder-men. 

2.  One  who,  being  dissatisfied  with  the  title 
offered  by  the  vendor,  has  an  attorney  examine 
it,  to  find  out  certainly  what  it  is,  is  not  a  bona 
fide  purchaser. 

3.  When  a  life  tenant  has  assumed  to  sell 
the  remainder,  the  possession  of  the  purchaser 
with  notice  is  not  adrerse  to  the  remainder  till 
the  life  tenant's  decease. 

4.  The  tenant  of  a  life  estate,  who  has 
made  permanent  and  valaable  ilnproTements, 
has  no  claim  for  reimbursement  on  the  re- 
mainder-men. 

Appeal  from  chancery  court,  Carroll  coun- 
ty;  T.  B.  Oraham,  ChanoeUnr. 

In  chanceiy.  BUI  by  £.  Y.  Parker  and 
others  against  R.  0.  WUson  to  quiet  title  to 
land.  Decree  for  complainants.  Defend- 
ant appeals.    Affirmed. 

Sweatman,  Trotter  &  Knox,  for  appellant. 
Someryllle  &  McOlurg,  for  appellees. 

WOODS,  J.  There  are  three  assignments 
of  error  presented:  (1)  The  court  below 
erred  In  sustaining  exceptions  to  defendant's 
answer;  (2)  the  court  below  erred  In  sus- 
taining the  demurrer  to  defendant's  cross 
bill;  and  (3)  the  court  erred  In  rendering  the 
final  decree.  'The  general  examination  of 
the  grounds  underlying  the  third  assign- 
ment wlU  render  supererogatory  any  particu- 
lar and  spedfic  consideration  of  the  first  and 
second  assignments  of  error.  The  bill  and 
the  answer  show  that  L.  W.  Herring  had  no 
contract  of  sale  with  C.  T.  Foster.  Whether 
a  deed  of  conveyance  was  executed  by  Her- 
ring to  Cyril  Foster,  as  the  bill  alleges,  or  a 
bond  for  title  only  was  made  between  the 
parties,  as  charged  in  the  answer,  the  legal 
result  is  the  same.  Cyril  Foster  was  the 
holder  of  the  legal  or  the  equitable  title  to 
the  premises,  in  litigation  now,  and  C.  T. 
Foster  had  no  sort  of  claim  prior  to  the 
conveyance  to  him  by  CyrU  Foster  of  a  life 
estate,  with  an  estate  in  remainder  in  the 
appellees,  the  children  of  C.  T.  Foster.  This 
conveyance  he  accepted,  and  under  It  en- 
tered upon  possession  of  the  premises.  Sn1>- 
sequently,  this  life  tenant  accepted  a  con- 
veyance from  C.  M.  Valden,  executor  of  Her- 
ring, then  deceased,  reciting  the  sale  from 
Herring  to  Cyril  Foster,  in  their  lifetime; 
and  in  this  second  conveyance,  accepted  and 
put  to  record  by  the  said  C.  T.  Foster,  a 
life  estate  Is  conveyed  to  him,  with  remain- 
der to  his  children.  These  two  convey- 
ances clearly  disclose  the  character  of  C.  T. 
Foster's  title;  hot  did  he.  In  any  way,  ev« 
assert  any  claim  adverse  to  the  remainder- 
men. The  counsel  for  appellant  is  there- 
fore in  error  in  supposing  that  the  fee  to  the 
lots  was  ever  in  O.  T.  Foster. 

It  is  vain  to  discuss  the  power  of  the  chan- 
cery court  of  Yalobusha  county  to  make  the 
decree  of  November  12,  1873,  for  the  sale  of 
the  lots.  There  is  a  total  want  of  any  evi- 
dence of  sny  sale  authorized  by  the  decree, 


and  there  Is  abundant  record  proof  that  no 
sale  under  said  decree  was  ever  reported  to 
or  confirmed  by  that  court.  To  waste  words 
in  the  discussion  of  the  character  of  such  a 
Judicial  sale  as  this  pretended  one  is  shown 
to  have  been  Is  idle.  The  sale  was  void,  and 
the  purchaser  thereof  acquired  no  title.  But 
was  the  purchase  money  of  $533  for  tiie 
premises  paid,  and  was  the  sale  made  in 
good  faith,  whereby  the  appellant  is  entitled 
to  invoke  the  protection  of  the  short  stat- 
ute of  llmltatloDS  of  one  year,  provided  in 
section  2173,  Code  1871?  The  undisputed 
evidence  shows  that  about  $98  of  the  pur- 
chase price  was  not  paid  in  money  at  all, 
but  was  accounted  for  by  a  debt  of  that 
amount  due  from  C.  T.  Foster  to  Rogan,  the 
purchaser,  by  open  accoimt.  The  strong 
pn^abiUty,  from  all  the  evidence,  is  that  to 
this  opoi  account  was  added  a  past-due 
promissory  note  of  O.  T.  Foster,  in  favor 
of  Rogan,  for  more  than  $200,  whereby  it 
is  made  reasonably  certain  that  about  $300 
of  the  purchase  price  was  not  paid  In  money 
at  alL  We  agree  with  the  able  and  learned 
chancellor  who  heard  and  determined  this 
cause  in  holding  that  the  sale  was  not  made 
in  good  faith.  The  entire  record  marks  the 
whole  transaction,  from  first  to  last,  with 
bad  faith.  It  was  plainly  a  fraudulent 
scheme  to  destr<^  the  estate  in  remainder  of 
the  appellees  by  the  life  tenant  and  his  cred- 
itor,—a  scheme  which  Involved  the  appro- 
priation of  the  remainder  to  the  payment  of 
the  debts  of  the  life  tenant  The  appellant 
has  only  such  title  as  the  flrandulent  pur- 
chaser from  the  life  tenant  acquired,  and 
the  charactw  of  this  title  he  must  be  held 
to  have  known;  for  he  shows  by  his  own 
deposition  that,  dissatisfied,  as  well  he  might 
have  been,  by  the  statement  of  Rogan  as  to 
the  condition  of  the  title  to  the  property 
which  Rogan  desired  to  sell  to  him,  and  with 
the  showing  which  Rogan  made  before  him 
of  documentary  evidence,  he  had  an  attor- 
ney make  an  examination,  in  order  to  as- 
certain certainly  what  title  Rogan  had,  and 
its  force  and  value.  The  effort  to  vindicate 
the  sale  by  attempting  to  show  the  value 
of  the  estate  of  the  life  tenant,  the  expectan- 
cy of  life  being  shown  by  mortuary  tables, 
and  the  r«ital  value  of  the  property  esti- 
mated during  the  period  of  his  life  expectan- 
cy, and  hence  that  0.  T.  Foster  received  in 
his  own  paper,  in  the  sale  to  Rogan,  less 
than  the  present  cash  value  of  his  life  es- 
tate, is  atterly  unmaintainable.  C.  T.  Foster 
was  entitled,  not  to  an  estate  to  be  liter- 
ally cut  out  of  the  prc^erty,  and  to  be  dis- 
sipated and  lost,  but  to  the  use  and  enjoy- 
ment of  the  entire  property  during  the  pe- 
riod of  his  natural  life;  and,  upon  his  death, 
the  remainder-men  were  entitled  to  the 
whole  estate  in  fee,  without  dissipation  or 
dismemberment  The  appellees  are  not  bar- 
red by  the  statute  of  limitations  of  one 
year,  contained  in  section  2173,  Code  1871. 
I8  the  rait  of  appellees  barred   by   the 
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g0n«ra]/  statote  of  IlmitatlonB  of  10  yean? 
It  Is  admitted  with  perfect  frankness  by 
counsel  for  appellant  that  generally  the  atat- 
iite  of  limitations  begins  to  mn  against  re- 
mainder-men only  upon  the  termination  of 
the  life  estate.  The  effort  of  counsel  Is,  how- 
ever, to  show  that  the  case  at  bar,  In  Its 
fitcts,  falls  within  one  of  the  exceptions  to 
the  general  rale.  There  can  be  no  prestmsp- 
tion  of  acquiescence  by  the  remainder-men 
In  this  case  In  any  assertion,  real  or  sup- 
posed, of  title  to  the  estate  in  remainder  by 
the  life  tenant,  or  his  vendee.  All  the  facts 
and  tnfecences  fi*om  the  facts  negative^  any 
such  presumption  of  acquiescence  on  the 
part  of  the  appellees. 

It  is  contended,  though,  that  In  the  case 
1b  hand  this  very  title  sold,  and  now  claimed 
by  the  appellant,  was  the  remainder,  and 
ttiat  bis  possession  and  title  w««  adverse  to 
the  remainder-men,  «nd,  therefore,  that  the 
10-years  statute  of  limitations  imparts  se- 
curity to  appellees'  title.  This  contention 
overlooks  the  taint  of  fraud  which  vitiated 
the  sale  to  Rogan,  and  rendered  void  the  title 
be  acquired  to  anything  except  the  life  es- 
tate of  hla  vendor.  The  remalnder^men, 
with  full  and  correct  understanding  of  their 
rights,  regarded  Bogan  and  bis  vendee,  the 
appellant,  as  mer^  tenants  of  the  life  es- 
tate of  C.  T.  Foster,  and  not  a«  those  as- 
SNtlng  title  to  the  cptate  In  remainder  ad- 
versely to  them.  The  life  estate  of  appel- 
lant terminated  by  the  death  of  C.  T.  Foster, 
In  the  year  1891,  and  the  statute  of  Umlta^ 
tions  of  10  years  then  first  began  to  run. 
The  vice  of  the  contention  Is  in  omitting  all 
consideration  of  the  fbct  that  the  pretended 
Judicial  sale  was  void,  and  that  no  title 
passed  to  any  estate  other  than  that  of  the 
life  tenant  The  tenant  of  a  life  estate,  tnak- 
Ing  permanent  and  valuable  Improvements, 
can  have  no  dalm  upon  the  remainder-men 
for  reimbursement  The  improvements  were 
made  upon  his  own  estate,  for  its  better  en- 
joyment by  him,  and  presumably  with  full 
knowledge  of  the  right  In  the  remaind»> 
men  to  the  entire  estate,  with  all  its  Im- 
provemfflits,  upon  the  termination  of  the 
life  estate.  The  life  tenant.  In  making  im- 
provements, does  not  expend  his  money  toe 
another's  use  and  advantage,  but  for  his 
own.  It  would  be  as  plausible  to  insist  upon 
the  payment  of  rents  by  the  life  tenant 
when'  he  demands  the  value  of  the  Improve- 
ments'he  has  made  upon  the  i»operty.  Af- 
firmed. 


(71   Miss.   462) 

HARRIS  V.  STATE, 

(Supreme  Court  of  Mississippi.     Jan.  1,  1884.) 

Assault  with  Intent  to  Kua. — £vidb:;cb. 

A  husband  cannot  be  convicted  of  as- 
sault with  intent  to  kill  his  wife  on  mere  evi- 
dence of  her  outcries  and  exclamations,  indicat- 
ing that  some  one  was  assaulting  her,  and  of 
■  «a  iacrimiBating  answer  by  that  one,  an4  of  ^ac- 


cused's admissions  that  he  had  slanged  her 
around,  and  whipped  her  with  a  board,  and  of 
some  small  bruises  on  her  person. 

Appeal  from  circuit  court.  La  Fayette 
county;  Eugene  Jolinson,  Judge. 

Milus  Harris,  convicted  of  assault  with 
intent  to  kill,  appeals.    Reversed. 

M.  A.  Montgomery,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

WOODS,  J.  We  ate  reluctant  to  disturb 
a  verdict  upon  the  sole  ground  of  the  insuf- 
ficiency of  the  evidence  to  support  it;  bat, 
when  there  Is  a  palpable  failure  of  proof  to 
warrant  the  particular  verdict  renderedi  du- 
ty requires  us  to  interpose,  and  reverse  the 
Judgment  founded  upon  it .  The  evidence  in 
this  case  Is  dtber  wholly  drcumstantial,  or 
it  is  in  the  nature  of  a  confession.  There  Is 
no  direct  testimony  to  any  single  blow,  by 
8tid£  or  other  instrument  Inflicted  by  the 
accused  upon  his  wife,  as  charged  In  the 
indictment  There  Is  evidence  of  outcries 
by  the  wife,  and  of  an  exclamation  Indicat- 
ing that  she  was  enduring  violence  at  the 
hands  of  some  one,  and  an  incriminating 
reply  to  this  exclamation  by  that  one.  There 
.was  evidence  that  the  accused  had  stated 
that  he  had  slapped  his  wife  around,  as  tes- 
tified by  one  witness,  and  that  he  had 
whipped  her  with  a  board,  as  testified  by 
another  witness;  and  there  was  evidence  of 
a  small  bruise  on  the  right  temple,  and 
others,  of  like  description,  on  the  arm,  the 
shoulder,  and  the  knees  of  the  wife.  Giving 
these  pieces  of  evidence  all  the  weight  which 
they  seem  to  be  fairly  entitled  to,  there  Is 
yet  wanting  adequate  proof  of  any  Intention 
to  take  life.  There  is  abundant  evidence  in 
the  testimony  adduced  for  the  prosecution 
to  Justiry  a  verdict  for  an  assault  and  bat- 
tery, and  an  assault  and  battery  so  aggra- 
vated as  to  demand  the  imposition  of  severe 
punishment.  The  suggestion  in  the  evidence  of 
a  belief  among  the  humbler  class  of  our  color- 
ed population  of  a  fancied  right  in  the  husband 
to  chastise  the  wife  in  moderation  makes  it 
jiroper  for  us  to  say  that  this  brutality  found 
In  the  ancient  common  law,  though  strangely 
recognized  In  Bradley  v.  State,  Walk.  (Miss.) 
156,  has  never  since  received  countenance; 
and  It  is  superfluous  to  now  say  that  the 
blind  adherence  shown  in  that  case  to  re-, 
voltlng  precedent  has  long  been  utterly  re- 
pudiated, in  the  administration  of  criminal 
law  In  our  courts.   Reversed  and  remanded. 


OlMla*.  tW) 
IiADD  V.  ALCORN. 
(Supreme  Court  of  Missiasippt     Dec.  18, 1883.] 

CniTTZL  UOBTOAOES— RBOOBDISO— ReMOVAI,  07 

Cbattbls. 
Code  1880,  S  1210,  avoiding,  as  to  bona 
fide  purchasers  for  value,  deeds  of  trust  on  chat- 
tels moved  out  of  the  county  of  record  with  th( 
beneficiary's  consent  unless  the  deeds  be  re-re- 
corded  la  the  county  whither  the  chattels  ace  t» 
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moTed.  doca  not  apply  wliera  the  pnrchaser's 
title  seemed  In  Ute  county  of  record,  thongh  tbe 
cbattel  was  delWered  to  him  in  another,  and 
kept  by  him  in  a  third. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty; R.  W.  Williamson,  Judges 

"To  be  officially  reported." 

Action  by  H.  T.  Ladd,  trustee,  against  W.  A. 
Alcoro,  Sr.,  for  recovery  of  a  horse.  Judg- 
ment for  defendant  Plaintiff  appeals.  Be- 
versed. 

D.  A  Scott,  for  appellant  Gook  ft  And«^ 
■on,  for  appdlee. 

CAMPBBLLi,  a  X  lliat  Aloorn  was  a 
pnrduifer  in  good  faith  «f  the  horse  eannot 
exert  any  influence  on  the  case,  nor  does  the 
fact  that  he  got  him  as  the  result  of  a  raffle. 
Alown'8  title  was  acquired  in  Talobusha 
county,  where  the  deed  of  trust  was  record- 
ed, and,  if  it  was  eoostnictlTe  notice  by  rea- 
son of  its  filing  in  that  county,  be  was  bound 
by  that  notice.  The  circumstances  that  he 
actually  recdred  the  horse  in  Tallahatchie 
county,  and  held  him  In  Coahoma  county  for 
years,  do  not  affect  the  real  questions  in  the 
case,  which  are:  "Was  the  deed  so  acknowl- 
edged and  certified  as  to  be  entitled  to  be 
recorded?"  and,  "Was  Sayle  authorized  by 
-the  beneficiaries  In  the  deed  of  trust  to  dis- 
pose of  the  horse?"  The  certificate  of  ac- 
knowledgment was  sufficient  to  entitle  the 
deed  of  trust  to  be  recorded.  Russ  ▼.  Win- 
gate,  80  Miss.  440.  Whether  Sayle  was  an- 
thofised  to  dispose  of  the  horse  was  a  contro- 
verted question  of  fact  which  should  have 
been  left  to  the  Jury.  Section  1210  of  the 
Code  of  1880,  which,  we  suppose,  led  to  the 
confusion  about  purchasing  for  a  valuable 
consideration  without  notice,  has  no  sort  of 
application  to  a  title  accrued  in  the  county 
In  which  the  writing  is  recorded.  Reversed, 
and  remanded  for  a  new  triaL 


IX>mSVIUiEI,  N.  O.  ft  T.  RT.  00.  t.  VAN 

EATON. 
(Supreme  Oonrt  of  Mississippi.     Dee.  18,  1893.) 
TiOAir — CoirnxiOT — Rbadino  Amtidavit  iok  Cok- 

TIHCAHCB. 

It  was  error  to  permit  connsel  to  read  to 
the  Jary  and  comment  on  the  adveiBe  counsel's 
affidavit  for  continuance  at  a  former  term,  and 
the  prejudice  was  aggravated  by  the  court's 
answer  to  objection  that  the  affidavit  might  be 
used,  since  it  was  part  of  the  record. 

Appeal  from  circuit  court  Tunica  county; 
R.  W.  Williamson,  Judge. 

Action  by  T.  H.  Van  Baton  against  the 
Louisville,  New  Orleans  &  Texas  Railway 
Company.  Judgment  for  pilalntiff.  Defend- 
ant appeals.   Reversed. 

Mayer  ft  Harris,  for  appellant  J.  W.  -  ft 
W.  D.  Cutrer,  for  appeUee. 

COOPER,  J.  The  affidavit  made  by  coun- 
sel for  appellant  at  a  previous  term  of  the 
oonrt  on  aa  application  for  a  continuance 


was  not  competent  evidence  of  any  fact  In- 
volved In  the  issue  between  the  parties,  nor 
was  it  Introduced  aa  evidence.  Connsel  for 
appeUee  had,  theref(n«,  no  right  to  read  it  to 
the  Jury,  nor  to  comment  upon  tbe  facta 
therein  set  forth  as  evldenca  Tbe  Injury 
to  the  defendant  by  so  doing  was  aggravat- 
ed by  the  statement  of  the  presiding  Judge, 
when,  In  reply  to  the  objection  of  the  de- 
fendant's counsel  to  tbe  course  being  pur- 
sued by  counsel  for  pbiintiff,  he  said  that  the 
affidavit  was  a  part  of  the  record,  and,  aa 
such,  permitted  connsel  tor  plaintiff  to  nsa 
U.    Judgmeat  reremd. 


LOW  V.  COLEMAN. 
(Suprenw  CoBVt  «f  Mississippi.  Dee.  18, 1803.) 
Cbattbi.  UoBTaAOES— Patwcmt. 
A  debt  secured  by  a  deed  of  trust  Is  not 
satisfied  by  the  creditors  breach  of  his  agree- 
ment with  the  debtor  to  take  certain  notes  in 
satisfaction  thereof. 

Appeal  from  circuit  court,  Carroll  county; 
C.  H.  Campbell,  Judges 

From  a  Judgment  for  S.  R.  Coleman,  D.  B. 
Low  appeala.    Affirmed. 

Somervllle  &  McOlurg,  for  appdiant  8.  B. 
Coleman,  in  pra  par. 

CAMPBELL,  0.  J.  Tbe  aUeged  vltdatlOD 
by  Coleman  of  his  agreement  with  Carr  to 
acc^t  certain  notes  in  settlement  of  Carr's 
indebtedness  was  not  a  satisfaction  of  the 
debt  and,  if  all  that  Carr  claims  as  to  that 
to  true,  the  deed  of  trust  was  not  in  any  man- 
ner affected  by  it,  and  remained  In  full  force. 
The  only  other  question  is  whether  any  per- 
•on  authorised  to  give  such  consent  ccmsent- 
ed  that  Carr  might  sdl  the  Jack  as  be  did, 
and  the  evidence  is  clear-  that  he  did  not 
have  any  such  authority,  and  that  to  all 
there  la  la  the  case.  Everything  e]ao  that 
was  put  Into  it  was  terelevant  and  immate- 
rial, and  the  Judgment  must  be  affirmed,  as 
no  other  result  Is  admissible  on  the  nndia- 
pated  facta.    Affirmed. 


(71  Miss,  no 
KABRT  T.  STATE. 
(Supreme  Court  of  Sfissisaippi.     Jan.  1,  1884.) 

JtJROKS— Ability  to  Rkai>— Impartialitt — Cbim- 
iKAi.  Law— Instxdotioss  —  ExoLusioa  of  Bvi- 
sENoa  —  Mdbdib  —  Daoi.AaAnoaB  —  Othib 
Catuss. 

L  Const  I  244,  provides  that  every  elector 
shall  be  able  to  read  the  constitution.  Section 
264  provides  that  a  Juror  must  ba  a  qualified 
elector,  and  aUe  to  read  and  write.  Beld,  that 
a  juror  who  cannot  read  and  write  is  disquali- 
fied, though  a  registered  elector. 

2.  A  juror  was  not  "impartial "  who  had 
-heard  parts  of  a  former  trial  of  the  case,  de- 
clared that  he  had  a  "fixed  and  definite  oidn- 
ion,"  and  would  not  say  positively  that  he  could 
try  the  case  as  though  he  had  no  opinion. 

8.  Aa  instrnctlon  for  the  state  in  a  eriia- 
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Inal  trial  U  objecHonaWe  which  tells  the  Jury 
that  the  reported  evidence  of  deceased  wit- 
nesaeg  is  entitled  to  the  same  consideration  oa 
if  they  had  testified  before  the  Jury. 

4.  Where  the  trial  court  has  giren  the  first 
six,  eight,  or  ten  instructions  asked  by  a  party, 
and  refused  any  more,  the  supreme  court  will 
not  consider  errors  assigned  as  to  the  refused 
instroctions,  unless  it  appears  that  the  jury 
were  not  furnished  a  sumcient  guide  for  their 
proper  determination  of  the  case. 

Appeal  from  clrcnit  court.  Holmes  comity; 
C.  H.  Campbell,  Judge. 
,  Bedford  Mabry  waa  convicted  of  murder, 
and  appeals.    Reversed. 

Hooker  &  Wilson,  toe  appellant.  EVank 
Johnston,  Atty.  Oen.,  for  the  State. 

OAMPBBLL,  O.  J.  The  Juror  fflioemaker 
did  not  come  up  to  the  constitutional  require- 
ment He  was  not  a  qualified  elector,  for 
be  could  not  write,  and  read  any  section  of 
the  constitution.  He  was  a  registered  voter, 
it  is  true,  but  that  does  not  satisfy  the  con- 
stitution, which  declares  that  "no  person 
BhaU  be  a  grand  or  petit  Juror,  unless  a  quali- 
fied elector,  and  able  to  read  and  write." 
Section  264  And  by  section  244  It  provides 
that  every  elector  shall  "be  able  to  read  any 
section  of  the  constitution  of  this  state," 
thereby  prescribing  the  standard  of  capac- 
ity to  read,  so  that  it  is  not  left  uncertain 
what  is  meant  by  "able  to  read."  as  used  in 
section  264.  Section  2354,  C!ode  1892,  in  pre- 
scribing who  are  competent  Jurors,  makes  a 
"duly-registered"  voter  the  equivalent  of  a 
qualified  elector,  and  is,  in  this,  unconstita- 
tional,  as  we  have  shown  in  several  decisions 
during  this  term,  since  one  may  be  duly  reg- 
istered, and  not  a  qualified  elector.  It  is  un- 
necessary now  to  decide  the  efTect  of  the  of- 
fer of  the  district  attorney  to  the  counsel  of 
the  defendant  to  excuse  Shoemaker  after  he 
had  been  seated  in  the  jury  box.  If  any 
doubt  arose  as  to  the  competency  of  the  Ju- 
ror, the  court  should  have  set  him  aside^  as 
it  bad  .full  power  to  do,  without  error,  at 
any  time  before  evidence  was  submitted. 

The  Juror  Hyman,  who  had  heard  parts  of 
the  former  trial  of  the  case,  and  declared 
he  had  a  "fixed  and  definite  opinion,"  and 
would  not  say  positively  that  he  could  try 
the  case  as  though  he  had  no  opinion,  did  not 
meet  the  requirement  of  an  Impartial  Juror. 
No  doubt  the  Judge  found  difficulty  In  se- 
curing Jurors,  in  view  of  the  habit  of  men 
to  come  near  to  perjury,  and  sometimes,  p»- 
haps,  commit  It,  to  escape  the  horrid  service 
as  Jurors  in  capital  cases,  and  concluded,  as 
this  man  did  not  know  whether  he  had  con- 
scientious scruples  as  to  capital  punishment 
or  not,  that  his  "fixed  and  definite  opinion" 
did  not  stand  in  the  way  of  his  being  impar- 
tial; but  it  is  the  safer  course  always  to  re- 
ject one  who  swears  he  has  such  an  opinion. 

The  eighth  instruction  for  the  state  is  ob- 
jectionable as  telling  the  Jury  that  the  re- 
ported evidence  of  the  deceoaed  witnesses 
was  entitled  to  the  same  consideration  as  if 
they  had  testified  before  the  Jury. 


The  first  32  instructions  asked  by  the  ac- 
cused were  givffli,  and  the  next  7  were  re- 
fused. We  draw  the  line  far  this  side  of  32 
nstructions  on  one  side.  Life  is  too  short, 
and  time  too  precious,  to  be  expended  in  deal- 
ing with  53  instructions,  or  any  such  number. 
In  one  case;  and,  as  all  terrestrial  things 
have  limits,  we  have  determined  to  announce 
that  where  the  court,  In  any  case,  has  given 
the  first  6,  8,  or  10  Instructions  asked  by  a 
party,  and  refused  any  more,  we  will  not 
consider  errors  assigned  as  to  such  refused 
instructions,  unless  it  shall  appear  that  the 
Jury  was  not  furnished  a  sufficient  guide  for 
their  propo:  determination  of  the  case.  The 
courts  have  Just  as  mudi  right  to  limit  in- 
structions to  a  proper  numbv  as  they  have 
to  limit  argument  within  proper  limits,  and 
it  should  be  d(me  with  proper  caution  to 
avoid  Injustice;  and  they  will  be  sustained  in 
this  course  by  this  court,  by  its  refusal  to 
conidder  errors  predicated  of  the  refusal  of 
the  trial  courts  to  grant  an  unnecessary  and 
unreasonable  number  of  instructions,  where- 
by Jurors  are  confused  often,  and  judges  oi- 
trapped  into  error,  after  being  worried  with 
attention  to  the  many  Instructions  preceding, 
and  much  valuable  time  Is  wasted  by  coun- 
sel and  Judges  in  disposing  of  the  case. 

AU  the  testimony  of  what  Rials  said  w 
did  as  to  the  s^ing  or  disposing  of  bis  gun 
was  incompetent  The  testimony  of  the 
woman  Sdtzler,  about  the  night  occurrence 
at  White's,  ought  not  to  have  been  admitted 
as  evidence;  but  the  record  does  not  dhow 
any  objection  to  it  when  offered  and  given, 
and  it  was  too  late  to  raise  an  objection  by 
motion  to  exclude,  after  having  experimented 
with  it  In  the  way  shown.  The  supposed  in- 
fidelity of  the  wife  of  Rials,  and  his  quar- 
rels with  her,  and  what  ha  said  to  her,  pr 
did  to  her,  in  Ai^ansas  or  Mississippi,  had 
no  proper  place  in  the  case.  The  accused 
was  on  trial  for  murder,  and  all  the  misera- 
ble "stuff"  about  the  wife  and  her  husband's 
treatment  of  her  should  have  been  excluded, 
as  much  of  It  was.  The  only  error  was  in 
not  excluding  all  of  It  What  Rials  said  to 
Mabry,  and  what  they  each  said  and  did  to 
each  other,  and  any  declarations  evincive  of 
the  purpose  of  one  towards  the  other,  with- 
in the  well-known  legal  rules,  were  admissi- 
ble; but  it  was  not  proper  to  try  Rials'  wife 
or  Mabry  for  illicit  Intercourse,  for  that  was 
not  the  Issue  Joined.  Reversed,  and  remand- 
ed for  a  new  trIaL 


m  Hiss.  70«) 
PURVIS  V.  STATE. 
(Supreme  Court  of  Mississippi.    Jan.  1,  1894.) 

JnsT  —  Quashing  Venire  —  Criminal  Law  — 
Changs  o*  Venob— Plea  in  Abatehbitt— Cia> 
OcmstantiaIi  Evidence. 

1.  Where  the  venire  first  drawn  was  quash- 
ed for  illegality,  the  court  properly  directed  the 
clerk  to  Issue  a  special  venire  facias,  as  pro- 
vided by  Code,  §  2386. 

2.  An  application  for  a  change  of  venue  la 
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a  capital  case  is  not  too  late,  (Code.  8  1415,) 
where  it  is  made  after  a  qaasnal  of  tlie  first 
Tenire,  and  before  the  issnance  of  the  writ  for 
the  second  Tenire,  but  is  properly  quashed,  if 
not  in  writing,  and  supported  by  the  affidavits 
of  two  or  more  credible  persons,  as  required  by 
Code,  I  14U. 

3.  An  exception  to  the  overruling  of  defend- 
ant's application  to  withdraw  his  plea  of  guilty, 
and  to  mead  in  abatement,  will  not  be  consider- 
ed b^  the  supreme  court,  where  the  record  fails 
to  disclose  the  matter  intended  to  be  pleaded, 
or  where  the  exception  was  first  raised  on  the 
motion  for  a  new  trial. 

4.  Where  proof  of  defendant's  gnilt  was 
not  dependent  on  circumstantial  evidence,  but 
rested  on  the  direct  testimony  of  an  eyewit- 
ness, instructions  as  to  the  weight  of  circum- 
stantial evidence  were  properly  refused. 

Appeal  from  circolt  court,  Marlon  coanty; 
S.  H.  Terral,  Judge. 

Will  Purvis  was  convicted  of  a  capital  of- 
fense, and  appeals.    Affirmed. 

Watklns  &  Travis  and  Calhoon  &  Oreen, 
toe  appellant  Frank  Johnston,  Atty.  Gen., 
toe  the  State. 

COOPBB,  J.  There  was  no  error  In  quash- 
ing the  venire  first  drawn,  and  In.  directing 
tlie  detk  to  Issue  the  special  voilre  facias, 
as  provided  by  section  2386  of  the  Code.  It 
was  shown  to  the  court  that  the  board  of  su- 
pervisors bad,  through  ignorance  or  obstina. 
cy,  disregarded  the  mandate  of  the  statute, 
(Code,  {  2358,)  in  preparing  the  Jury  list  from 
which  the  Jury  box  was  to  be  made.  Tbere 
was.  In  contemplation  of  law,  no  Jury  box 
In  Marlon  county;  and  It  would  have  been 
tiseless  for  the  court  to  have  gone  through 
the  farce  of  drawing  a  second  venire  facias 
from  the  same  box,  the  illegality  of  which 
had  caused  the  quashal  of  the  first 

Section  1415  of  the  Code  declares  that  "In 
capital  cases  the  application  for  a  change  of 
venue  must  be  made  before  a  special  venire 
shall  be  drawn,  or  it  will  be  too  late,  except 
when  the  ground  on  which  such  application 
is  based  occurred  after  the  drawing  of  such 
venire."  After  the  first  venire  drawn  in  this 
case  bad  been  quashed  by  the  court  and  be- 
fore the  writ  toe  the  second  had  been  issued, 
the  appellant  moved  the  court  for  a  change 
of  venue,  the  motion  being  an  oral  one,  and 
the  bill  of  exceptions  states  that  to  "said 
verbal  application  the  court  replied  it  was 
too  late  to  make  such  application."  While 
we  think  the  change  of  venue  was  proi)erIy 
refused,  we  rest  our  conclusion  upon  the  fact 
that  the  application  was  not  made  "in  writ- 
ing," nor  was  it  "supported  by  the  affidavit 
of  two  or  more  credible  persons,"  as  required 
by  law,  (Code,  8  1411,)  and  not  upon  the 
ground  that  the  application  came  too  late. 
The  purpose  of  section  1415,  In  requiring  the 
application  to  be  made  before  the  venire  is 
drawn,  is  to  save  costs,  and  the  unnecessary 
consumption  of  the  time  of  the  court  The 
defendant  is  not  permitted  to  withhold  his 
application  until  after  the  venire  is  drawn, 
and  the  trial  ready  to  proceed,  and  then 
spring  it  for  the  first  time.   Bat  upon  the 


quashal  of  the  first  venire  the  case  stood  as 
though  none  had  been  drawn.  Of  necessity, 
the  status  quo  ante  the  drawing  of  that 
venire  was  restored,  and  the  rights  and  privi- 
leges of  the  defendant  as  well  as  of  the 
state,  were  determinable  by  the  conditions 
then  existing.  But  the  defendant,  desiring 
the  change  of  venue,  was  informed  by  the 
statute  that  his  application  must  be  in  writ- 
ing, stating  the  grounds  upon  which  It  was 
asked,  supported  by  the  affidavits  of  two  oe 
more  credible  persons  that  the  facts  therein 
stated  were  true.  The  application  did  not 
conform  to  the  statute,  and  It  was  properly 
refused  for  that  reason. 

The  application  by  the  defendant  for  leave, 
to  withdraw  his  plea  of  not  guilty,  and  to 
plead  in  abatement  to  the  indictment  was 
properly  overruled.  Applications  of  this  char- 
acter are  addressed  largely  to  the  discretion 
of  the  presiding  Judge;  and  when,  as  here,' 
the  record  does  not  disclose  what  matter  was 
Intended  to  be  pleaded,  it  cannot  be  said  that 
the  leave  asked  should  have  been  granted,  or 
that  the  defendant  was  in  any  way  prejudic- 
ed by  the  court's  action,  ^e  practice  of 
making  general  and  indefinite  applications  to 
the  court  withholding  all  Information  of  the 
merits  of  the  application.  Is  not  to  be  encour- 
aged; and  where,  as  bere,  it  appears  that  to 
the  action  of  the  court  upon  such  application 
no  exception  was  then  taken,  but  was 
brought  to  the  attention  of  the  court  by  ex- 
ceptions only  on  the  motion  for  a  new  trial, 
the  exception  will  not  be  noticed  here.  Wil< 
son  V.  Owens,  1  How.  (Miss.)  126. 

The  exceptions  taken  to  the  action  of  the' 
court  In  granting  instructions  asked  by  the 
state,  and  in  refusing  some  Instructions  ask-' 
ed  by  the  defendant,  and  modifying  others, 
are  without  merit.  Some  of  those  given  for 
the  defendant  might  well  have  been  refused,' 
for  the  proof  of  bis  guilt  was  not  dependent 
upon  drcumstantial  evidence,  but  rested  up-' 
on  the  direct  and  positive  testimony  of  an' 
eyewitness.  All  those  Instructions,  therefore,' 
which  were  predicated  of  the  weight  to  be 
given  to  circumstantial  evidence  might  liave 
been  refused,  and  those  of  the  same  charac- 
ter, which  were  denied,  were  properly  de- 
nied. 

We  have  examined  all  the  errors  assigned 
by  counsel,  and  are  of  opinion  that  nothing 
appears  by  reason  of  which  the  Judgment 
should  be  disturbed.   Affirmed. 


PAYNE  V.  DUNDEE  LAND  &  MOBTO.  IN- 
VBSTMBNT  CO. 

(Supreme  Court  of  MississippL    Jan.  1,  1894.) 

Claims  against  Estate  or  Dbobdemt— Pbiori- 

TIBS. 

Where  a  debt  was  incurred  by  an  execu- 
tor under  a  will  charging  the  estate  with  the 
payment  of  testator's  debts,  and  some  of  the 
secured  debts  due.  testator  were  transferred  to 
the  creditor,  the  latter  is  entitled  to  the  priori- 
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ties  belonging  to  the  original  creditors,  and  the 
balance  of  the  debt  is  of  like  rank  with  debts  of 
a  similar  character  due  by  testator  at  his  death. 

Api>eal  from  chancery  conrt,  Chickasaw 
county;   Baxter  McFarland,  Ohancellor. 

From  an  allowance  of  the  claim  of  the 
Dnndee  Land  &  Mortgage  Investment  Com- 
pany against  the  estate  of  T.  D.  Payne,  de- 
ceased, W.  W.  Payne,  executor,  appeals.  Af- 
firmed. 

W.  X  Lacey  and  Buchanan  &  StoTall,  for 
appellant  Houston  &  Reynolds  and  Orr  & 
Stockett,  for  appellee. 

WOODS,  X  By  the  terms  of  the  will  of 
T.  D.  Payne,  deceased,  a  trust  was  impressed 
upon  his  entire  estate  for  the  payjnent  of  all 
his  debts.  The  debt  of  $12,000  incurred  by 
the  executor  of  the  wUl  of  said  T.  D.  Payne, 
deceased,  with  the  Dundee  Land  &  Mortgage 
Investment  Company,  in  conformity  with  the 
provisions  of  the  wiU,  was  not  superior  in 
rank  and  dignity  to  the  debts  of  like  charac- 
ter due  by  the  testator  at  the  time  of  his 
death,  or  to  the  other  debts  created  by  the 
executor  under  the  terms  of  the  will,  precise- 
ly as  the  debt  of  the  app^ee  was  created. 
This  statement,  bowev^.  Is  to  be  qualified  to 
this  extent,  viz.:  If,  In  the  transaction  be- 
tween the  executor  of  T.  D.  Payne,  deceased, 
and  the  Dundee  Land  &  Mortgage  Invest- 
ment Company,  any  debts  due  from  the  tes- 
tatw  in  his  lifetime,  and  secured  by  mort- 
gage or  deed  of  trust,  were  assigned  and 
transferred  to  the  Dundee  Company,  then 
and  la  that  event  the  said  company  is  enti- 
tled to  the  priorities  which  belonged  to  the 
original  creditors.  All  properties  belonging 
to  the  testator  at  the  date  of  his  death  are 
by  his  will  charged  with  an  express  trust  for 
the  payment  of  the  entire  indebtedness  of  his 
estate^— that  which  was  exisHng  at  the  date 
of  his  decease  as  well  as  that  which  was 
created  by  his  executw  under  the  provisions 
of  bis  will,— and  all  these  debts  were  of  equal 
worth,  except  In  so  far  as  the  testator  him- 
self, or  his  executor,  in  the  execution  of  the 
will,  had  secured  the  same  by  priorities  of 
specific  liens.  The  exhaustion  of  the  security 
given  by  the  testator  to  the  Dundee  Mortgage 
Company,  and  Its  failure  to  satisfy  the  debt 
which  it  was  intended  to  secure,  leaves  the 
balance  due  to  the  mortgage  company  as  a 
valid,  subsisting  claim  against  the  testator's 
estate,  and  with  the  right,  if  this  is  the  only 
outstanding  debt  due  from  the  testatcnr's  es- 
tate, to  subject  to  its  payment,  in  this  pro- 
ceeding, any  property  of  the  estate  perverted 
from  the  uses  and  trusts  to  which  it  was 
dedicated  by  the  will  of  the  testator.  The 
appellee  is  mistaken  as  to  the  extent  and 
character  of  its  rights,  but  It  is  not  to  be  de- 
nied the  relief  to  which  It  is  entitled  because 
it  has  asked  too  much.  Having  a  Just  de- 
mand for  the  unsatisfied  balance  due  on  its 
debt  of  $12,000,  the  appellee  may  rightfully 
Insist  upon  the  subjection  of  those  portions 


of  the  testator's  estate  Improperly  alienated 
by  the  executor  in  violation  of  the  trust 
created  by  the  wiU,  and  in  excess  of  the  pow- 
ers conferred  upon  him  by  that  Instrument 
Affirmed. 


(71  Hiss.  MT) 
CANADIAN  ft  A.  MORTGAGE  ft  TEUST 

00.  V.  PITZPATHICK  et  al. 

(Supreme  Court  of  MississippL     Dec.  18,  1893.) 

Pbacticb— Dismissal  of  Ikjdnctioh  Suit— D«- 

rSNDANT'S  RlQRT  TO  DAMAOES. 

After  defendant  In  a  stilt  for  an  injunc- 
tion has  filed  a  motion  to  dissolve  the  prelim- 
inary writ,  plaintiff  cannot  ex  mere  motu,  dis- 
miss the  action,  without  first  permitting  defend- 
ant to  establish  the  damage  sustained  by  him 
BjB  the  result  of  the  bringing  of  the  action. 

Appeal  from  chancery  court,  Coahoaia 
county;  W.  R.  Trigg,  CUancellc*. 

Suit  by  A.  F.  Fitzpatrick  and  others 
against  the  Canadian  &  Am«1oan  Mortgage 
ft  Trust  Company  for  an  Injunction.  Pend- 
ing a  bearing  on  defendant's  motion  to  dis- 
solve the  preliminary  Injtuictlon,  plaintiffs 
dismissed  the  action.  Defendant  moved  to 
reinstate.  Motion  overruled.  D^endant  ap- 
peals.   Reversed. 

Thomas  ft  Oriffin,  for  appellant  D.  A. 
Scott  for  appellees. 

WOODS,  X  We  are  of  opinion  that  the 
motion  to  reinstate  the  case,  made  to  the 
May  term,  1893,  of  Coahoma  diancery  court, 
should  have  been  sustained,  and  the  appel- 
lant permitted  to  pursue  Its  rights  which 
had  accrued  In  the  progress  of  the  cause, 
and  by  the  dismissal  of  their  bill  by  the  ap- 
pellees. The  equity  of  the  bill  is  found  in 
its  averment  that  the  two  notes  due  Janu- 
ary 1,  1892,  and  January  1,  1893,  respective- 
ly, had  been  paid.  This,  as  we  are  informed 
by  the  record  b^ore  us,  had  been  met  and 
answered,— by  denial,  as  we  are  authorized 
to  ojBsume,— and  this  answer  was  accom- 
panied or  followed  by  a  motion  by  appellant 
to  dissolve  the  injunction  granted  app^ees 
<Hi  their  bill,  and  affida;Vlts  were  likewise 
filed  In  support  of  the  motion  to  dissolve. 
The  written  suggestion  of  damages  sustained 
by  appellant  was  also  filed.  The  hearing 
of  the  motion  to  dissolve,  and,  of  course, 
the  suggestion  of  damages,  was  postponed 
by  appellees  tot  more  than  a  month,  and 
finally,  when  the  chancellor  was  ready  to 
proceed  to  hear  the  motion  and  suggestion, 
he  was  notified  that  the  appellees  had  dis- 
missed their  bill  the  day  before  that  appoint- 
ed for  the  hearing.  The  dismissal  of  the 
bill  operated  to  dissolve  the  Injunction,  and 
certainly  entitled  the  appellant  to  some  dam- 
ages. Presumptively,  It  was  an  admission 
of  the  want  of  equity  In  their  bill,  and  the 
answer  of  appellant  was  true,  and  In  this 
case  the  damages  suggested  would  seem  re- 
coverable. But  if,  on  hearing,  this  presump- 
tion should  have  been  shown  to  be  unfound- 
ed, and  that  the  two  notes  referred  to  had 
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b«en  in  ftict  paid,  as  alleged  In  th^blU,  still, 
on  dissolution  of  the  Injunction,  even  by  tlie 
voluntary  act  of  appdlees,  appellant  -tras 
entitled  to  some  dama^e^  a^  for  adTertislng, 
attorney's  fees,  etc.;  and  this  right,  whicb 
had  arisen  to  app^ant  in  tbe  conrse  of  the 
proceedings,  it  should  hayie  been  i)erniitted 
to  have  established  in  that  suit,  and  not  have 
been  subjected  to  the  delay  and  expense  In- 
cident to  a  resort  to  suit  on  the  Injunction 
bond  in  a  law  court  The  general  rule  is, 
undisputedly,  that  a  litigant  may  dismiss 
his  complaint;  the  ezceptloQ  Is  that  he  may 
not,  after  decree  or  decretal  wder,  nor  aftw 
his  adversary  is  entitled  to  a  decree  by  pro- 
ceedings In  the  particular  suit  "The  plain- 
tiff is  allowed  to  dismiss  bis  biU  on  the  as- 
sumption that  it  leaves  the  defendant  in  the 
same  position  in  which  he  would  have  stood 
if  the  suit  had  not  been  instituted;  but  that 
js  not  BO  when  there  has  been  a  proceeding 
in  the  cause  which  has  given  the  defendant 
a  rl«^t  against  the  plaintiff."  Cooper  v. 
Lewis,  22  Eng.  Ch.  177;  Insurance  Ck>.  t. 
Roberts,  4  Sandf.  Oh.  $82;  Bonk  v.  Bose, 
1  Rich.  Eg.  294;  1  Daniell,  Ch.  Fr.  70a  Re- 
versed and  remanded. 


(71  Miss.  886} 

YAZOO  &  M.  V.  R.  00.  v.  PUIVTON. 
(Supreme  Court  of  Mississippi.     Dec.  18,  18S)3.) 

AOOOBD     AltD     SaTIBFAOTION    —  OaBT^ISBMCHT  — . 

jRioHTS  ov  ArrxoHHBiiT — Dbbtob  aoaihbt  Oas- 

2«ISnEB. 

1.  Plaintiff  agreed  to  accept  a  certain  sum 
in  satisfaction  of  his  claim  against  defendant, 
and  gave  a  receipt  for  such  sam,  as  actually 
paid,  on  defendant's  promise  to  remit,  but  no 
.money  was  actually  paid  or  remitted.  Hdd, 
that  tliere  was  no  accord  and  satisfaction,  and 
plaintiff  could  recover  on  the  original  claim. 

2.  The  rendition  of  a  Judgment  against  a 
garnishee  in  an  action  by  an  attachment  credit- 
or cannot  be  pleaded  by  the  garnishee  in  bar  of 
an  action  by  the  attacliment  debtor,  as  pay- 
ment of  the  Judgment  is  the  only  bar. 

3.  An  attachment  debtor  may  proceed  to 
judgment  in  his  action  against  the  garnishee, 
but  execution  thereof  should  be  stayed  to  an 
amount  equal  to  that  for  which  the  attachment 
creditor  either  seeks  to  cliarge  the  garnishee,  or 
lias  recovered  Judgment. 

Appeal  from  circuit  court.  Tunica  county; 
R  W.  Williamson,  Judge. 

Actions  by  J.  W.  Fulton  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company  for 
damages  for  killing  stock.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

:&Cayes  &  Harris,  for  appellant  F.  A.  Mont- 
gMnery,  Jr.,  for  appeileek 

COOPER,  J.  The  facts  Involved  In  this 
case,  chronologically  stated,  are  as  follows: 
On  the  26th  day  of  January,  1893,  one  of  the 
trains  of  appellant  ran  over  and  injured  a 
mule  belonging  to  appellee.  On  the  17th  day 
'of  March  following,  B.  J.  Senunes  &  Co.  sued 
out  an  attachment  in  the  proper  court  in  the 
state  of  Tennessee  against  appellee  on  a  debt 
of  $182.40,  and  summoned  the  appellant  as 


garnishee  theretai.  On  the  day  following, 
the  appellant  answered,  stating  that  it  had 
been  livformed  that  appellee  claimed  dam- 
ages against  it  for  the  injury  to  his  mule, 
which  claim  was  contested,  but  stated  that 
It  would  hold,  subject  to  the  attachment, 
whatever  stmi  should  be  found  due  to  api)el- 
lee  on  said  claim.  On  the  21st  day  of  April 
appellee  instituted  suit  against  appellant  be- 
fore a  Justice  of  the  peace  to  recover  dam- 
ages for  the  injiuy  to  the  mule.  On  the  22d 
day  of  April  a  train  of  appellant  killed  an 
ox  of  appellee,  and  on  the  25tfa  day  of  April 
lie  sued  appellant  before  the  same  Justice  to 
recover  its  value.  On  the  11th  day  of  May, 
Judgmntto  by  default  were  rendered  against 
appellant  in  these  cases,  and  on  the  same 
day  It  prosecuted  appeals  therefrom  to  the 
circuit  court  On  September-  7th  an  agree- 
ment oC  compromise  was  entered  into  be^ 
tweem  appellee  and  the  appellant  by  which 
appellee  agreed  to  accept  $80  as  p.iyment  in 
full  of  the  Judgments  recited,  and  to  dismiss 
the  suits  at  his  cost  The  agent  of  the 
company,  representing  to  appellee  that  be 
would  remit  to  him  the  money,  procured  him 
to  sign  a  receipt  therefor,  but  no  money  was 
in  fact  paid  or  remitted  to  appellee.  On  S^h 
tember  9th  the  appellant  filed  another  answer 
as  garnishee  in  the  attachment  suit  of  Semmes 
&  Co.  against  appellee,  in  which  it  stated 
that  "by  an  agreed  settlement  of  a  certain 
claJm  due  J.  W.  Fulton  by  said  company  for 
stock  killed,  say  that  said  company  have 
agreed  to  pay  him  eighty  dollars  for  said 
claim."  On  this  day  (September  0th)  the  ap- 
pellee was  in  the  dty  of  Memphis,  and  culled 
on  the  proper  officer  of  the  company,  and 
requested  payment  of  the  $80  agreed  to  be 
paid  him  by  the  c(Hnpany;  but  tliis  officer, 
saying  that  he  then  had  no  voucher  to  pay 
by,  requested  appellee  to  return  in  an  hour, 
and  he  "would  then  see  about  it."  Appellee 
returned,  and  found  that  appellant's  agent 
had  procured  the  attendance  of  an  officer, 
who  served  upon  appellee  a  summons  in  the 
attachment  suit  of  Semmes  &  Co.  Appellee 
then  notified  the  agent  of  appellant  that  be 
repudiated  the  agreement  of  compromise,  and 
would  not  be  bound  thereby..  On  the  same 
day  Judgment  was  rendered  in  the  attach- 
ment suit  of  Semmes  &  Co.  against  appellee 
for  the  sum-  of  $195.02  and  costs  of  suit  and 
against  appellant,  as  garnishee,  for  the  sum 
of  $80,  admitted  by  its  answer  to  be  due. 
in  the  circuit  court  the  two  suits  appealed 
from  the  Justice  of  the  peaoe  were  by  con- 
sent b£  parties  consolidated,  and  a  trial  of 
the  same  resulted  in  a  verdict  and  Judgment 
in  favor  of  the  plaintiff  for  $176,  from  which 
the  defendant  appeals. 

No  point  was  made  in  the  court  below,  nor 
is  any  now  made  here,  as  to  the  right  of  the 
plaintiff  to  the  diomages  awarded  by  the 
Jury,  unless  he  is  precluded  by  the  adjustment 
mode  in  which  he  agreed  to  accept  $80  in  full 
of  his  demand;  or  unless,  not  being  bound 
1>y  that  agreement,  bis  right  to  a  present  r^ 
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covety  is  limited  to  the  balance  due  on  bis 
claim  after  making  a  deduction  of  the  sum 
for  wWch  Judgment  has  been  rendo'ed 
against  appellant  as  garnishee.  It  is  entirely 
clear  from  the  evidence  that  there  has  been 
no  accord  and  satisfaction  of  the  plalntifl's 
claim.  That  a  present  payment  of  the  smn 
he  agreed  to  accept  was  contemplated  by 
the  parties  Is  made  Indisputable  by  the  fact 
that  the  plaintiff  gave  a  receipt  for  the  smn 
as  actually  paid.  It  is  true  that  a  promise 
may  be  accepted  as  satisfaction  of  an  accord; 
but  when,  as  here,  It  is  manifest  that  i>er- 
formance  was  contemplated  by  the  parties, 
the  mere  promise  to  perform  is  not  satisfac- 
tl<m.  Whitney  v.  Co(^,  63  Miss.  R51;  1  Amer. 
&  EiUg.  Bnc.  Law,  94.  The  defendant  has 
not  paid  the  sum  agreed  to  be  received  by 
the  appellee,  and  his  right  to  recover  on  the 
original  demand  was  not  at  all  affected. 

The  remaining  question  involved  is  as  to 
the  effect  of  the  Judgment  against  the  gar- 
nishee In  the  attachment  suit  of  Semmes  & 
Co.  against  Fulton,  the  appellee.  The  ac- 
tion of  the  appellee  was  instituted  in  the 
Justice's  court,  in  which  there  are  no  written 
pleadings,  and  on  appeal  to  the  circuit  court 
was  there  triable  de  novo  on  oral  pleadings; 
and  in  such  cases  the  pleadings  are  presum- 
ed to  have  been  of  such  character  as  to 
warrant  the  Introduction  of  any  evidence 
appearing  In  the  record.  The  defendant  in- 
troduced In  evidence  the  record  of  the  at- 
tachment suit,  and  Is  entitled  to  have  it  con- 
sidered in  any  light  in  which  it  should 
have  been  available  to  it.  There  is  a  wide 
diversity  of  views  entertained  by  the  courts 
of  the  various  states  as  to  the  effect  of  a 
Judgment  against  a  garnishee  who  is  after- 
wards sued  by  the  original  creditor,  the  de- 
fendant In  attachment  or  Judgment.  In  Eng- 
land It  is  held  that  a  Judgment  against  the 
garnishee  is  a  bar  to  an  action  upon  the 
same  debt  McDaniel  v.  Hughes,  3  East, 
367.  The  courts  of  Florida,  Indiana,  Ken- 
tucky, Maine,  and  Massachusetts  have  an- 
nounced the  same  rule.  Sessions  v.  Stevens, 
1  Fla.  233;  Covert  v.  Nelson,  8  Blackf.  265; 
King  V.  Vance.  46  Ind.  246;  Ooburg  v.  Cnr- 
rens,  1  Bush,  242;  McAllister  v.  Brooks,  22 
Me.  80;  Norris  v.  HaU,  18  Me.  332;  Perkins 
V.  Parker,  1  Mass.  117;  Hull  v.  Blake,  13 
Mass.  153.  In  other  states,  and  in  the  sn- 
prtime  court  of  the  United  States,  it  is  held 
that  the  Judgment  or  pendency  of  garnish- 
ment proceedings  may  be  pleaded  in  abate- 
ment of  the  plaintiff's  suit.  Embree  v.  Han- 
na,  5  Johns.  101;  Eazelton  v.  Monroe,  18  N. 
H.  598;  Ladd  v.  Jacobs,  64  Me.  347;  Irvhie 
V.  Bank,  2  Watts  &  S.  190;  Near  v.  Mitchell, 
23  Mich.  382;  Clise  v.  Freeborn,  27  Iowa, 
280;  Brown  v.  SomervlUe,  8  Md.  444;  Mat- 
tingly  V.  Boyd,  20  How.  128.  In  others  It 
has  been  held  that,  though  the  proceeding 
or  Judgment  may  not  foe  pleaded  in  abate- 
ment or  bar  of  the  suit  of  the  creditor, 
yet  the  court,  in  entering  up  Judgment, 
would  so  frame  the  same  as  to  protect  the 


defendant,  garnishee  In  the  other  action, 
from  being  called  on  to  pay  the  same  debt 
twice.  Meriam  v.  Bundlett,  13  Pick.  611; 
Crawford  v.  Slade,  9  Ala.  887;  Smith  v. 
Blatchford,  2  Ind.  184;  McFadden  v.  O'Don- 
neU,  18  Cal.  160;  Pierson  v.  McCahlll,  21  CaL 
122;  Shealy  v.  Toole,  56  Ga.  210;  Hicks  t. 
Gleason,  20  Vt.  139.  The  course  of  decision 
In  8om«  of  the  states  has  not,  probably,  been 
at  all  times  consistent,  and  we  have  not  at- 
tempted to  discover  how  the  respective 
courts  now  hold,  for  that  Is  Immaterial. 
The  different  views  entertained,  and  the  gen- 
eral classification  of  the  decisions,  have  been 
deduced  from  a  review  of  the  text  of  Drake 
on  Attachments,  (chapter  38,)  and  the  cases 
therein  cited.  The  question  has  never  been 
decided  in  this  state,  though  in  Kellogg  v. 
Freeman,  50  Miss.  127,  there  is  a  dictum  to 
the  effect  that  by  a  Judgment  against  the 
garnishee  the  debt  he  theretofore  owed  to 
the  defendant  "is  transferred  by  operation 
of  law,"  and  inures  to  the  benefit  of  the 
plaintiff  in  attachment.  We  cannot  assent 
to  the  correctness  of  this  proposition.  The 
plaintiff  in  attachment,  seeking  merelv  to 
enforce  a  pecuniary  demand  against  his  debt- 
or, does  not,  by  the  Judgment  against  the 
debtor,  acquire  the  legal  title  to  his  estate, 
real  or  personal.  The  Judgment  Is  but  a  step 
in  the  enforcemrait  of  the  demand  of  the 
plaintiff,  and  subjects  the  estate  of  the  debt- 
or to  the  process  of  the  court  to  pay  the 
debt  awarded.  So,  also,  the  garnishment  of 
one  owing  the  defendant  a  sum  of  money, 
or  having  his  effects  in  possession,  and  the 
Judgment  against  the  garnishee  directing 
him  to  pay  over  the  money  or  deliver  the 
property  to  the  proper  officer,  are  but  other 
steps  in  the  same  direction.  No  property  in 
the  debt  due  or  the  thing  surrendered  by 
the  garnishee  passes  to  the  plaintiff  by  the 
Judgment,  for,  if  such  was  the  case,  it  would 
discharge  pro  tanto  the  Judgment,  which 
would  thus  be  self-executing  and  self -ending. 
In  tenth,  all  that  the  plaintiff  secures  is  the 
right  to  have  the  garnishee  pay  him  the  debt 
which  before  that  was  due  to  the  defend- 
ant Payment  by  the  garnishee  is  the  only 
thing  which  can  release  him,  and  bar  the 
right  of  his  creditors.  The  mere  fact  there- 
fore, that  a  Judgment  has  been  rendered 
against  the  garnishee  Is  not  available  to  him 
in  bar  of  a  suit  afterwards  or  before  institut- 
ed against  him  by  his  credltw.  But,  since 
the  attaching  creditor,  by  his  Judgment,  has 
secured  the  right  to  issue  execution  against 
the  garnishee,  it  would  be  Inequitable  to 
permit  the  defendant  in  attachment  to  se- 
CTU*e  another  Judgment,  with  the  right  of 
Instant  execution  to  collect  the  same  debt 
The  debt  is  yet  his,  and  he  is  Interested 
in  its  collection;  but  it  has  been  Impounded 
under  legal  process,  and  a  charge  imposed,^ 
which  is  superior  in  right  to  his.  To  meet 
the  exigency,  and  preserve  as  far  as  practi- 
cable all  the  rights  of  all  the  parties,  a 
number  of  the  courts,  as  will  be  seen  by 
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reference  to  the  citations  above  made,  bare 
beld  tbat  the  rlgbt  of  action  or  the  right  of 
execution  should  be  suspended  until  the  Hen 
of  the  attaching  creditor  is  discharged.  In 
those  jurisdictions  in  which  it  is  hdi  that 
the  right  of  action  Is  susp^ided,  the  defend- 
ant may  plead  in  abatement  of  the  suit  the 
pendency  of  the  garnishment  proceedings, 
or  the  fact  that  Judgment  has  been  rendered 
against  Mm  therein.  In  those  In  which  the 
right  to  sue  is  upheld,  protection  Is  afforded 
the  defendant  by  suspending  execution  of 
the  judgment  until  the  defendant  is  relieved 
of  liability  under  the  Judgment  against  him 
as  garnishee.  In  most  instances  the  practi- 
cal effect  would  be  the  same  Tinder  either 
rule.  In  view  of  the  facts  that  it  may  some- 
times be  of  Importance  to  the  creditor  to 
have  a  Judicial  determination  of  bis  rights 
at  as  early  a  time  as  possible,  and  that  the 
debtor  cannot  be  injured  by  the  mere  rendi- 
tion of  the  second  Judgment,  we  think  the 
better  rule  is  that  the  creditor  may  i^oceed 
to  Judgment,  but  that  execution  thereof 
fhould  be  stayed  to  an  amount  equal  to  that 
for  which  the  defendant  Is  sought  to  be 
charged  as  garnishee  in  a  pending  suit,  or 
for  which  Judgment  has  been  rendered 
against  him.  The  Judgment  of  the  court  in 
this  Cause  should  have  been  for  the  plaintiff, 
but  with  a  stay  of  execution  as  to  $80,  with 
interest  from  September  19,  1893.  the  date 
of  the  Judgment  against  the  garnishee,  un- 
til the  defendant  should  be  discharged  from 
liability  thereunder.  In  failing  to  Incorpo- 
rate this  saving  in  the  Judgment  the  court 
below  committed  error,  for  which  Its  judg- 
ment must  be  reversed,  but  a  proper  judg- 
ment may  be  entered  here.    So  ordered. 
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VANN  et  al.  v.  MARBUBY. 
(Supreme  Court  of  Alabama.    Dec.  4, 1893.) 

MOBTOAGE— PaTMENT  TO    UoBTOAQEI — CaNCEIXA- 

TiON — Action  to  Set  Aside  bt  Transfebeb  of 

KOTE — EVIDESCB — NoTIOB    OF   ThAXSFEB— BONA 
FiDB  FUBCHASBB — WHAT  CoNSTITCTBS. 

1.  A  mortgagee  delivered  to  plaintiff,  with- 
out indorsement,  a  mortgage  note,  as  collateral 
security  for  a  debt.  The  mortgagor  paid  the 
mortgage  to,  and  procured  Its  cancelladon  by, 
the  mortgagee,  without  notice  of  the  transfer 
of  such  note^  and  sold  the  mortgaged  prem- 
ises to  her  codefendant,  which  purchased  In 
good  faith,  the  mortgagee  representing  that  he 
was  the  owner  of  such  note,  and  that  it  was 
temporarily  mislaid.  HM,  that  plaintiff  could 
not  subject  such  premises  to  the  payment  of 
such  note. 

2.  It  is  Immaterial,  in  such  case,  whether 
such  note  was  negotiable  or  not. 

3.  Though  there  was  evidence  that  the 
transfer  of  the  note  to  plaintiff  was  in  con- 
sideration of  indulgence  by  him  to  such  mort- 
gagee on  such  antecedent  debt,  he  is  not  a  l)ona 
fide  holder  where  such  evidence  does  not  show 
such  a  definite  agreement  as  to  the  forbear- 
ance as  to  constitute  an  independent  considera- 
tion for  the  transfer. 

4.  Evidence  that  plaintiff's  attorney  mail- 
ed to  the  mortgagor  a  notice  of  such  trans- 
fer, addressed  to  the  proper  post  office,  and  that 
the  letter  was  never  returned  to  him,  although 
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his  name  and  address  were  on  the  eiivdope, 
only  shows  a  prima  facie  case  of  notice,  which 
is  overcome  by  the  positive  denial  of  notice  by 
such  mortgagor. 

5.  The  evidence  showed  that  the  mortga- 
gor received  the  consideration  for  the  convey- 
ance, delivered  the  deed  to  the  grantee,  and 
paid  the  mortgagee  the  amount  due  on  the 
mortgage  on  the  faith  of  the  mortgagee's  state- 
ment that  the  notes  and  mortgage  were  at  his 
office;  that  the  mortgagor  and  her  grantee's 
agent  went  with  him  to  his  office,  where  she  re- 
ceived the  mortgage  and  one  note,  and  a  re- 
ceipt against  the  note  in  question,  which  the 
mortgagee  said  was  misplaced;  and  that  .such 
receipt  recited  that  the  note  was  in  the  hands 
of  plaintiff's  attorney,  but  such  agent  did  not 
read  the  receipt,  or  learn  that  the  note  was  in 
the  hands  of  any  person  other  than  the  mort- 
gagee. HM,  that  neither  of  defendants  had 
knowledge  of  facts  sufficient  to  put  them  on 
inquiry  as  to  the  transfer  of  such  note  to  plain- 
tiff. 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  Cobbs,  Judge. 

Action  by  Josiah  H.  Marbury  against  Wil- 
liam J.  Vann,  Harriet  Moore,  and  W.  B. 
Moore,  ber  husband,  and  the  Woodlawn 
Cemetery  Company,  to  set  aside  the  cancel- 
lation of  a  certain  mortgage  executed  by 
Harriet  Moore  to  Vann  on  land  afterwards 
conveyed  by  her  to  defendant  company,  and 
to  foreclose  such  mortgage  to  the  extent  of 
one  of  the  notes  secured  thereby,  which  was 
delivered  before  maturity  by  defendant  Vann 
to  plaintiff  as  collateral  security  for  an  ante- 
cedent debt.  From  a  judgment  and  decree 
for  plaintiff,  defendants  appeal.  Reversed 
and  rendered. 

Lane  &  White  and  W.  R.  Houghton,  for 
appellants.     Ward  &  John,  for  appellee. 

STONE,  C.  J.  Many  of  the  assignments  of 
error  are  based  on  the  objections  of  appel- 
lants to  portions  of  the  testimony  offered  by 
appellee.  Without  ruling  specifically  on  tbe 
objections,  the  chancery  court  rendered  a  de- 
cree on  the  merits  in  favor  of  appellee.  We 
shall  consider  only  the  substantial  contro- 
versy as  shown  by  tbe  record,  and  in  doing 
so  will  look  alone  to  the  legal  testimony  to 
determine  whether  or  not  it  authorizes  the 
decree  from  which  the  appeal  is  taken.  The 
controversy  as  It  comes  before  us  In  this 
record  Is  mainly  one  of  fact,  and  arises  out 
of  the  following  circumstances:  In  Decem- 
b»,  1886,  Vann  sold  and  conveyed  a  tract 
of  land  near  Birmingham,  Ala.,  to  Harriet 
Moore,  In  consideration  of  the  sum  of  $4,000, 
of  which  11,333.33  was  paid  cash,  and  for 
the  balance  Mrs.  Moore  and  her  husband 
executed  and  delivered  their  two  Joint  notes 
for  $1,333.33  each,  both  dated  December  27, 
18S6,  payable,  respectively,  at  12  and  24 
months  from  date,  and  secured  by  a  mort- 
gage on  tbe  land.  The  mortgage  recites  an 
indebtedness  of  $2,666,  one-half  due  Decem- 
ber 27,  1887,  and  the  other  due  December 
27,  1888,  and  was  duly  recorded.  On  the 
1st  day  of  June,  1887,  Vann  transferred  the 
first  of  said  notes  to  Marbtvy  as  collateral 
security  for  an  antecedent  debt  owing  by 
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tbe  former  to  tbe  latter.  It  Is  claimed  by 
appellee  that  notice  of  this  transfer  was 
given  by  hla  (Marbtiry's)  attorney  to  Mrs. 
Moore  at  tbe  time  of  the  transfer,  or  shortly 
thereafter,  by  a  letter  addressed  to  her  at 
Birmingham  or  Avondale,  (the  witness  being 
uncertain  which,)  but  stating  that  the  envel- 
ope had  bis  name  printed  thereon,  and  that 
the  letter  was  nev«r  returned  to  him.  After- 
wards, to  wit,  Octotter  24,  1887,  Mrs.  Moore, 
believing  she  would  not  be  able  to  meet  the 
notes,  and  before  either  of  them  had  ma- 
tured, sold  the  property  to  the  Woodlawn 
Cemetery  Company  for  $4,158.  Of  this  sum 
|35S  was  paid  to  her  in  cash  and  13,800  in 
stock  of  said  company.  One  thousand  dol- 
lars of  the  sto<^  she  retained,  and  the  re- 
maining $2,800  of  stock  Was,  contemporane- 
ously with  its  payment  to  her,  transferred 
by  her  to  Vann.  Vann,  Mrs.  Moore,  Brswell, 
and  Nash  were  present  at  tiie  conclusion  of 
the  trade;  the  two  latter  being  respectively 
president  and  secretary  of  said  Woodlawn 
Cemetery  Company.  When  the  money  and 
stock  were  paid,  Vann  agreed  to  go  at  once 
to  the  courthouse,  and  cancel  the  mortgage 
on  tbe  records.  He  also  stated  that  the 
mortgage  and  notes  were  at  his  office,  and 
requested  Mrs.  Moore  to  go  with  bin;  from 
ErsweU's  office  to  his  office,  where  he  would 
deliver  the  papers  to  her.  Mrs.  Moore  and 
Nash  both  went  with  Vann  to  his  office, 
where  he  got  the  mortgage  and  one  of  the 
notes,  (the  last  note,)  and  gave  them  up  to 
Mrs.  Moore,  saying  that  tbe  othw  note  (the 
one  In  controversy)  was  mislaid,  and  that 
he  would  get  It  fw  her  In  a  day  <x  two.  He 
gave  Mrs.  Moore  a  receipt  against  the  last- 
mentioned  note,  in  which  receipt  it  Is  recited 
that  tbe  note  was  then  In  the  hands  of  W.  0. 
Ward;  but  it  does  not  appear  that  this  re- 
ceipt was  shown  to  Nash,  or  that  he  knew 
of  this  recital  therein.  Vann  afterwards 
made  various  excuses  for  not  delivering  up 
tbe  note.  Mrs.  Moore  denies  ever  having 
received  notice  of  the  transfer  of  tbe  note, 
and  the  Woodlawn  Cemetery  Company  also 
denies  notice  that  appellee  held  the  note,  or 
claimed  any  Interest  in  it,  and  also  of  all 
facts  that  might  put  )t  on  Inquiry.  Vann 
did  not  in  fact  caned  the  mortgage  on  the 
records  for  some  months  after  the  payment 
He,  on  one  occasion,  told  Mrs.  Moore  that  be 
had  done  so,  but  she>  finding  the  statement 
to  be  false,  required  him  to  go  to  tbe 
records  with  her,  and  make  the  proper  en- 
try of  satisfaction.  He  Is  not  examined  by 
either  party  as  a.  witness. 

The  Questi<m  argued  by  counsel  as.  to 
wbetber  or  not  the  note  transferred  by  Vann 
to  Marbury  Is  negotiable  is  not  a  material 
one,  for  several  reasons.  In  the  first  place, 
it  was  transferred  to  Marbury  as  collateral 
security  for  an  antecedent  debt  Vann  owed 
blm.  Tbe  doctrine  in  this  state  is  that  the 
holder  of  negotiable  paper  as  collateral  se- 
curity for  a  pre-existing  debt  Is  not  a  bona 
fide  holder  for  value,  nor  entitled  to  protec- 


tion against  eonittes  and  defenses  existing 
between  prior  parties,  of  whicb  be  had  no 
notice;  bat  that  such  paper  is  open  in  the 
hands  of  such  holder  to  all  the  defenses 
which  oould  have  been  made  against  It 
while  In  the  bands  of  tbe  original  owner. 
Bank  T.  Johnstim,  (Ala.)  11  South.  690.  In 
the  next  place,  it  nowhere  appears  from  the 
record  that  tbe  note  was  Indorsed  by  Vann 
to  Marbury,  so  as  to  carry  the  legal  title. 
Bven  negotiable  paper  assigned  before  ma- 
turity, unless  payable  to  bearer  or  Indorsed, 
will  be  subject  in  the  bands  of  the  assignee, 
until  the  debtor  is  notified  of  the  assign- 
ment, to  the  same  equities  as  would  have 
affected  the  party- from  whom,  it  was  re- 
ceived. Tbe  role.  In  such  cases,  applicable 
to  both  nonnegotiable  and  negotiable  paper, 
has  been  well  stated  as  follows:  "When  the 
written  evidence  of  ind^tedness  is  non- 
negotiable  or  overdue,  Indoo^naent  will  not 
obviate  the  necessity  of  notice;  but,  when 
negotiable  paper  requiring  indorsement  is  as- 
signed by  delivery,  notice  has  l>een  held  nec- 
essary to  perfect  tbe  assignment"  Wade, 
Notice,  S  442.  It  la  true  the  testimony  tends 
to  show  that  the  transfer  of  the  note  as 
collateral  was  in  consideration  of  indulgence 
granted  by  Marbury  to  Vann  on  the  debt  for 
the  security  of  which  tbe  note  was  so  trans- 
ferred; but  tbe  testimony  does  not  show 
such  a  clear,  definite,  and  certain  agreement 
either  as  to  tbe  terms  or  time  of  the  for- 
bearance, as  to  oonstltute  an  independent 
oonsideratira  for  the  transfer  which  would 
give  the  transferee  tbe  rights  of  a  bona 
fide  bolder  for  value  without  notice.  Wheth- 
er OT  not  therefore,  the  note  in  controversy 
was  or  was  not  negotiable  pap»r,  tlie  whole 
question  is  one  of  notice. 

Did  Mrs.  MoOTC,  before  or  at  the  time  of 
making  payment  of  the  note  to  Vann,  have 
notice  of  the  transfer  of  the  note  to  Mar- 
bury? And  did  the  Woodlawn  Cemetery 
Company,  at  the  time  or  before  making  pay- 
ment of  the  pmrchase  money  to  Mrs.  Moore 
and  to  Vann,  have  notice  of  such  transfer,  or 
of  any  fact  sufficient  to  put  It  on  Inquiry? 
In  tbe  absence  of  notice  to  Mrs.  Mooire  of 
tbe  transfer  of  the  note  to  Marbury,  the  pay- 
ment made  by  ho:  to  Vann  would  be  a  com- 
plete protection  to  her  against  this  suit  not- 
withstanding the  note  was  not  produced  and 
delivered  up  at  the  time  of  such  paymmt 
In  Hart  v.  I'reeman,  42  Ala.  5C8,  we  said: 
"Tlie  maker  of  a  promissory  note,  not  nego- 
tiable, may  pay  the  same  W  the  payee  after 
its  maturity,  even  tbough  the  note  be  not  pro- 
duced and  deltvered  up  at  the  time  of  pay- 
ment provided  the  maker  has  had  no  notice 
of  the  indwsement  or  transfer  ot  the  note 
to  a  third  person;  and  such  payment  would 
be  a  valid  and  competent  defense  against  the 
note,  should  it  afterwards  appear,  and  suit 
be  brought  thereon  against  tiie  maker  by 
another  holder."  It  was  further  held  in  that 
case  that  the  burden  of  proof  rests  upon  the 
plaintiff  In  tbe  action,  the  defendant  haviac 
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proved  the  payment,  to  Sbow  that  tJie  de- 
fendant had  notice  of  the  transfer  or  Indorae- 
ment  before  the  payment  wa«  made.  We 
cannot  perceive  that  the  fact  that  payment 
at  the  note  In  controrersy  was  made  before 
maturity  takes  the  case  without  the  Infloence 
oC  the  decision  In  Hart  v.  Freeman,  snpra. 
Xbe  testimony  In  the  record  shows  that  botb 
Mrs.  Moore,  the  maker  ot  the  note,  and  the 
Woodlawn-  Cemetery  Oompany,  deny  all  no- 
tice of  the  transfer  of  the  note  by  Vann  to 
Marbury.  On  the  other  hand,  W.  O.  Ward, 
attorney  for  Marbnry,  testifies  that  he  noti- 
fied Mis.  Moore  of  the  transfer  of  the  note 
to  Marbnry  at  the  time,  itr  shortly  after,  It 
was  made,  by  addressing  her  and  her  hus- 
band a  letter  throa«h  the  post  (^ce  at  Bir- 
mingham or  Avoodale,  (the  latter  according 
to  the  best  of  his  recollection,)  and  that  the 
letter  was  never  retomed  to  him,  althou^ 
the  envelope  in  which  it  was  inclosed  had  his 
name  and  address  thereon.  If  we  may  take 
Judicial  cognizance  of  the  postal  regulation 
or  custom  to  retom  nndeUvered  letters  to 
sender,  when  there  is  a  printed  or  written 
request  to  that  efloct,  and  the  address  of  the 
sender  on  the  envdope,  we  cannot  ccmsider 
this  testimony  as  satlsflaotory  at  conclusive 
on'  the  question  of  notice  <^  the  transfer  of 
the  note.  In  the  face  of  Mrs.  Moore's  positive 
denial  of  notice,  and  the  fmrther  fact  that 
the  burden  of  proof  rests  upon  the  complain- 
ant to  estaUIish  notice.  In  tlie  first  place, 
the  witness  does  not  state  that  the  postage 
was  prepaid  on  his  letter.  In  the  second 
place,  it  appears  ftom  Mrs.  Moore's  testi- 
mony that  she,  at  the  time  the  lett»  was 
sent,  rec^ved  her  letters  from  the  Birming- 
ham post  office.  Instead  of  at  Avtmdale, 
where  she  resided.  In  the  third  place,  if 
it  had  been  stated  by  Mr.  Ward  that  his  let- 
ter W8S  sent  postagB  prepaid,  and  to  the 
proper  office,  it  would  simply  have  made  out 
a  prima  fade  case  of  notice,  which  Is  over- 
come by'  the  positive  and  unequivocal  denial 
of  Mrs.  Moore  that  she  ever  liad  notice  of 
such  transfer.  We  discover  nothing  in  fixo 
testimony  whlcb  disentitles  her  to  full  credit 
as  a  witness,  and  in  accepting  h»  denial  of 
having  received  notice  we  do  not  In  any  wise 
discredit  the  testimony  of  Mr.  Ward.  The 
testimony  ot  the  two  can  be  reconciled  upon 
tba  theory  that  Mr.  Ward's  letter  went  to 
tbe  post  oBlee  at  Avondale,  where  Mrs. 
Moore  was  not  accustomed  to  rec^ve  her 
letters;  or  that  the  letter  was  not  prepaid, 
or  was  lost  In  the  Birmingham  post  office^ 
or  delivered  to  some  person  who  fSiled  to 
hand  it  to  her.  Appellee  further  Insists,  how- 
ver,  that  both  Mrs.  Moore  and  the  Wood- 
Inwn  Cemetery  Oompany  were  either  notified 
of  the  transfer  of  the  note  or  acquired  knowl- 
edge of  facts  sufficient  to  put  them  on  In- 
quiry «Lt  the  time  the  payment  by  Mrs.  Moore 
was  made,  and  the  purdiase  by  the  Wood- 
lawn  Cemetery  was  concluded;  that  the  re- 
ceipt itself,  given  by  Vann  to  Mrs.  Moore  on 
that  occasion,  recited  tbat  the  note  in  con- 


troversy was  then  In  the  hands  of  tT.  C. 
Ward.  A  careful  review  of  the  testimony 
falls  to  satisfy  us  that  this  contention  is  sup- 
ported by  the  proof.  On  the  contrary,  Mrs. 
Moore  swears:  '^ann  did  not  say  my  note 
was  out  when  he  made  the  trade,  but  said 
so  when  he  delivered  my  paper.  When  I 
delivered  the  deed  to  Erswell,  Vann  dfd  not 
tell  me  that  the  note  was  out  The  note  was 
handed  me  In  Vann's  office.  I  never  heard 
him  say  anything  In  presence  of  Erswell 
at)out  the  note  being  out,  and  nothing  In  that 
of  Nash,  except  In  his  office."  Nash,  in  his 
testimony,  shows  that  the  money  and  sto<dc 
were  paid  to  Mrs.  Moore,  and  the  deed  de- 
livered by  her  to  Erswell  in  his  office,  be- 
fore Mrs.  Moore,  Nash,  and  Vann  went  to  the 
latter's  office;  and  wo  think  It  appears  this 
was  an  done  on  the  faith  of  Vann's  state- 
ment that  the  notes  and  mortgage  were  in 
his  office.  Nash  says:  "Mr.  Erswdl,  Mr. 
Vann,  Mrs.  Moore,  and  mys^  were  the 
parties  present  at  Mr.  Erswiell's  office  wb«i 
the  payment  was  made.  The  notes  and 
mortgage  were  at  Mr.  Vann's  office,  so  he 
said  at  the  time.  I  went  up  to  Mr.  Vann's 
office  with  Mrs.  Moore,  when  she  received 
one  note  tind  the  mortgage,  I  think.  She 
also  received  a  receipt  for  the  otlier  note, 
which  he  said  was  then  miqilaeed,  but 
he  would  surrendet  it  in  a  day  or  so. 
Later  on  he  made  various  statements  as  to 
the  note,"  etc.  And  again,  on  cross-examina- 
tion, he  says:  "I  was  present  when  Mrs. 
Moore  executed  the  deed  to  the  W.  G.  Co. 
Mrs.  Moore  was  i>ald  $358  cash,  and  $3,- 
800  in  stock,  and  she  paid  Vann  f2,800  stock. 
The  W.  G.  Ga  paid  him  nothing.  After  the 
stock  had  been  transferred  to  Vann  by  Mrs. 
Moore  she  demanded  the  notes  fl^m  Vann, 
and  she  went  up  to  Vann's  office  to  get 
them;  but  she  only  received  one,  and  a  re- 
ceipt for  the  other.  He  said  that  note  was 
then  misplacod,  and  promised  to  deliver  it 
to  her  in  a  day  or  so.  Am  quite  sure  he  did 
not  say  it  was  in  Ward's  hands  or  any  other 
person's  hands  at  that  time."  Erswell  is 
also  examined,  and  coroborates  Nash  as  to 
the  conclusion  of  tli.  trade  a/t  Ehi^well's  of- 
fice, and  the  statement  then  made  by  Vann 
that  the  notes  were  at  his  office,  and  the 
fact  that  Vann,  Mrs.  Moore,  and  Nash  left 
Brswell's  office  to  go  to  Vann's  office.  We 
cannot  discovw  Arom  the  testimony  that 
Nosh  read  the  receipt  given  by  Vann  to 
Mrs.  Moore  for  the  note  in  controversy,  <h: 
that  Nash  tixere  learned  any  fact  which 
would  have  put  him  on  inquiry,  unless  it 
was  tbe  one  fact  that  the  note  here  In  suit 
was  not  actually  produced  and  surrendered. 
So  far  as  the  Woodlawn  Cemetery  Com- 
pany Is  concerned,  It  not  appearing  that  the 
receipt  showing  that  the  note  was  then  in 
Ward's  hands  was  shown  to  Nash,  we  think 
the  statements  made  by  Vann,  in  the  hear- 
ing ot  Nash,  both  at  that  time  and  at  Ers- 
well's  oSiee,  that  the  note  was  mislaid,  and 
would  be  Buneadered  In  a  day  or  two,  dla- 
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armed  all  suspicion  on  Nash's  part  that  the 
note  had  been  transferred.  Indeed,  if  in- 
quiry had  been  excited,  of  whom  would  he 
have  made  it?  He  could  not  hare  gone  out 
into  the  community  generally  to  make  such 
inquiry.  He  could  have  gone  to  no  one  ex- 
cept to  the  mortgagor  and  mortgagee,  and 
it  Is  apparent  from  this  record  that  Inquiry 
of  either  of  them  would  have  been  unavail-' 
Ing,  in  the  light  of  the  testimony  in  this  rec- 
ord. And,  so  far  as  Mrs.  Moore  is  comsem- 
ed,  It  may  be  said  that  the  statements  of 
Vann  to  her,  before  and  accompanying  the 
delivery  of  the  receipt  for  the  note,  might 
iiustly  be  said  to  have  disarmed  any  sus- 
picion which,  without  such  statements,  the 
recital  in  the  receipt  that  the  note  was  In 
Ward's  hands  ought  to  have  excited  in  her 
mind.  Brown  v.  Blydenburgh,  7  N.  Y.  142- 
146.  It  is  to  be  observed  this  receipt  does 
not  recite  that  the  note  had  been  transferred 
to  Ward,  bat  that  it  was  In  bis  hands.  If 
this  recital  stood  alone,  It  may  be  It  was  suf- 
ficient to  put  Mrs.  Moore  on  Inquiry,  and  that 
she  would  be  chargeable  with  notice  of  all 
facts  inquiry  from  Ward  would  have  elicit- 
ed; but.  In  connection  with  Vann's  state- 
ments at  the  time  of  the  payment,  and  also 
accompanying  the  delivery  of  the  receipt, 
the  most  natural  inference  Mrs.  Moore  could 
have  drawn  from  such  recital  In  the  re- 
ceipt would  have  been  that  the  note  was  in 
Ward's  hands,  not  as  transferee,  but  as 
agent  for  Vann;  and  that  It  had  been  mis- 
laid. We  see  no  escape  from  the  conclusion 
that  Vann's  declarations  and  conduct  were 
intended,  and  naturally  had  the  effect,  to 
quiet  suspicion,  and  prevent  inquiry  by  Mrs. 
Moore  and  the  officers  of  the  Woodlawn  C!em- 
etery  Company,  and  sufficiently  excused  their 
failure  to  demand  the  production  and  surren- 
der of  the  note.  Brown  v.  Blydenburgh,  su- 
pra; 1  Jones,  Mortg.  S  791;  Van  Keuren  v. 
Corklns,  6  Thomp.  &  O.  355. 

The  question  with  which  we  have  mainly  to 
deal  in  this  case  Is  not  whether  the  mort- 
gage can  be  enforced  as  to  this  note  against 
Mr.  and  Mrs.  Moore,  or  whether  they  are 
liable  personally  to  Marbury  on  the  note,  but 
whether  the  note  is  enforceable  in  this  suit 
as  a  lien  on  the  land  as  against  the  Wood- 
lawn  Cemetery  Company,  the  purdiaser  of 
the  land.  Its  attorney  examined  the  title^ 
and  found  no  Incumbrance  except  the  mort- 
gage from  Mrs.  Moore  and  her  husband  to 
Vann,  securing  the  two  notes.  So  far  as 
the  record  showed,  therefore,  Vann  was  the 
proper  party  to  whom  payment  of  the  mort- 
gage debt  should  be  made,  and  who  had  the 
right  to  cancel  the  mortgage.  In  Ogle  v. 
Turpin,  102  IlL  148,  it  is  said:  "There  is  no 
presumption  of  law  that  the  payee  of  notes 
secured  by  mortgage  has  transferred  the 
notes  before  purchasing  the  equity  of  re- 
demption from  the  mortgagor,  and  a  person 
taking  a  mortgage  from  the  payee  will  not 
be  held  chargeable  with  notice  that  the  notes 
secured  in  the  first  mortgage,  although  not 


due,  have  been  assigned,  bat  he  may  rely 
upon  the  record  as  showing  title  in  his  m<Hrt> 
gagor."  ThiB  we  think  to  be  the  correct 
rule,  except  where  the  mortgage  shows  upon 
Its  face  the  negotiable  character  of  the  notes 
It  secures,  in  which  event  it  might  be  incum- 
bent on  a  subsequent  purcliaser  to  Inquire  as 
to  whether  the  notes  have  been  assigned. 
Keohane  v.  Smith,  97  HI.  156;  1  Jones, 
Mortg.  I  814.  The  mortgage  before  as  does 
not  describe  the  notes,  or  otherwise  Indicate 
th^  character.  In  the  absence  of  proof  of 
notice  to  the  Woodlawn  Cemetery  Company 
of  the  transfer  of  the  note  to  Marbury,  or  of 
facts  sufficient  to  put  It  on  inquiry,  the  prin- 
ciples which  govern  the  respective  rights  of 
Marbury  and  said  company  in  this  contro- 
versy may  be  briefly  stated  as  follows:  By 
the  transfer  of  the  note  from  Vaim  to  Mar- 
bury under  the  circumstances  above  shown, 
the  latter  acquired  an  Interest  in  the  mort- 
gage security  wtilch  he  was  entitled  to  assert 
as  against  both  the  mortgagor  and  the  mort- 
gagee so  long  as  the  security  subsisted.  This 
being  so,  the  cancellation  of  the  mortgage  on 
the  records  by  Vann,  It  cannot  be  doubted, 
was  a  fraud  upon  the  rights  of  Marbury, 
and  the  latter's  rights  remained  unaffected 
as  against  all  parties  participating  in,  or  cog- 
nizant of,  the  fraud.  But,  as  between  Mar- 
bury and  the  Woodlawn  Cemetery  Company, 
the  question  here  presented  is  whether  Mar- 
bury's  rights  are  such  that  they  can  be  as- 
serted against  a  bona  fide  purchaser  from 
the  mortgagor,  who,  without  notice  of  the 
claim  of  Marbury,  has  parted  with  its  money 
relying  upon  the  payment  and  cancellation  of 
the  only  claim  upon  the  land  disclosed  by 
the  record,  and  which  payment  was  made  to, 
and  cancellation  made  by,  the  party  whom 
the  record  showed  to  be  the  proper  party 
for  such  purposes.  Aa  we  have  said,  the 
transfer  of  the  note  vested  In  Marbury  no 
legal  title  to  the  land,  but  simply  an  equity. 
The  legal  title  to  the  conditional  estate  in 
the  land  remained  In  Vann  as  fully  after  the 
transfer  as  before.  This  legal  title.  It  may 
be,  he  held  In  trust  for  Marbury  to  the  ex- 
tent of  the  note  held  by  the  latter;  but  it 
was  a  trust  not  appearing  from  the  mort- 
gage itself,  or  by  any  record,  but  a  latent 
trust,  which  could  not  affect  the  rights  of 
bona  fide  purchasers,  who,  In  Ignorance  of 
Its  existence,  relied  on  the  acts  and  declara- 
tions of  the  mortgagee  within  the  scope  of 
his  apparent  powers  as  legal  owner  of  the 
mortgage;  and  any  such  acts  of  the  mort- 
gagee as  would  work  an  estoppel  as  against 
him  would  be  equally  effective  against  the 
holder  of  a  latent  equity  arising  from  con- 
tract with  the  mortgagee.  Swartz  v.  Letst, 
13  Ohio  St.  419. 

Without  discussing  the  question  further, 
our  conclusion  Is  that  Marbiuy,  being  a  hold- 
er of  the  note  as  collateral  security  for  an 
antecedent  debt,  and  the  mortgage  falling  to 
show  that  the  note  was  negotiable,  and  the 
payment  of  tbe  entire  mortgage  debt  having 
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been  made  by  Mrs.  Moore,  and  the  purchase 
made  by  the  Woodlawn  Cemetwy  (vompany, 
in  good  faith,  without  notice  by  either  of 
the  transfer  of  the  note,  and  In  reliance  upon 
the  fact  that  the  payment  was  made  to,  and 
the  surrender  of  the  mortgage  by,  the  party 
whom  the  record  showed  was  the  proper 
party,  and  who  then  represented  himself  as 
the  owner  of  the  note,  and  that  it  was  tem- 
porarily mislaid,  such  payment  and  purchase 
defeat  the  right  of  the  transferee,  Marbury, 
to  subject  the  land  to  the  payment  of  the 
note,  notwithstanding  the  faUnre  of  Mrs. 
Moore  and  the  officers  of  the  Woodlawn 
Cemetery  Company  to  require  the  production 
and  surrender  of  the  note  at  the  time  of  such 
payment  and  purchase.  The  decree  of  the 
diancery  court  is  not  in  accordance  with  o\u- 
oonclaslon.  It  is  therefore  reTersed,  and  a 
decree  will  be  here  rendered  denying  relief 
to  the  comidalnant  in  the  court  below,  and 
dismissing  the  biU  of  complaint  Reversed 
and  rendered. 


(100  AU.  tU) 

SELLERS  et  al.  r.  FRIEDMAN  et  al. 

(Supreme  Court  of  Alabama.    Dec.  1, 1883.) 

Ckahcskt  Cocbt — JnxisnionoN — Bai.b  vor  Fas- 

TITIOJI. 

Code  1888,  I  3262,  providing  that  the 
cliancetT  court  shall  have  concurrent  jurisdic- 
tion with  the  probate  court  to  sell  for  diTision 
at  partition  property  held  by  joint  owners  or 
owners  in  common,  does  not  give  the  chancery 
court  jurisdiction  of  a  suit  for  sale  of  land  for 
partition,  where  a  defendant  holds  possession 
adversely  under  a  claim  of  title  founded  on 
^Usputed  facts;  nether  court  having  jurisdic- 
tion of  such  action,  indepoidently  of  such  stat- 
ute. 

Appeal  from  chancery  court,  Tuscaloosa 
county;  Thomas  Cobbs,  Judge. 

Suit  by  C.  A.  G.  Sellers  and  others  against 
B.  Friedman  and  others  for  sale  of  land 
for  partition.  On  the  pleadings  and  proof, 
the  bill  was  dismissed.  Complainants  ap- 
peal.   Modified  and  affirmed. 

The  bill  alleged  tliat  the  complainants  and 
the  defendant  J.  J.  H.  Sell»B  were  the  sole 
heirs  of  their  mother,  Mrs.  P.  M.  G.  Sellers; 
that  the  said  Mrs.  P.  M.  C.  Sdlers  died 
seised  of  a  certain  described  property;  and 
that  the  complainants  and  the  said  defendant 
J,  3.  H.  Sellers,  being  the  only  heirs,  are 
entitled  to  have  the  property  partitioned 
equally,— and  therefore  prayed  that  a  sale 
of  said  lands  be  had  for  that  purpose.  The 
bill  also  averred  that  on  the  11th  of  May, 
1888,  the  said  J.  J.  H.  Sellers  filed  his  peti- 
tion for  the  partition  of  said  lands  in  the 
probate  court  of  Tuscaloosa  county;  that 
upon  the  bearing  of  said  partition  an  order 
of  sale  of  said  lands  was  granted,  and  com- 
missioners appointed  to  mai^e  said  sale; 
and  that  on  July  13,  1883,  in  pursuance  of 
said  order  at  the  court,  the  conuuissionsB 
made  what  the  bill  alleged  was  a  pretended 
sale  of  said  land,  at  which  sale  B.  Fried- 
man &  Co.  became  the  purchasers.    The  bill 


further  alleged  that  tida  pretended  sale  was 
null  and  void  because,  some  of  the  complain- 
ants, who  were  then  minors,  liad  no  notice 
of  said  petltiM),  and  were  not  represented 
at  the  hearine  of  said  cause,  or  at  the  sale, 
and  that  B.  Friedman  &  Co.,  who  were  the 
nominal  purclmsers,  had  never  paid  the 
amount  bid  at  said  sale.  The  bill  further 
averred  that  the  said  Mrs.  P.  M.  C.  Sellers 
owned  the  lands  tlirough  two  separate  deeds 
from  her  husband,  Isaiah  Sellers,  which  two 
deeds  recited  a  consideration  that  the  said 
Isaiah  Sellers  had  purchased  the  lands  with 
the  money  of  said  Mrs.  P.  M.  C.  Sellers, 
which  was  her  statutory  separate  estate. 
In  the  answer  of  the  defendants  these  ma- 
twial  allegations  of  the  bill  were  denied, 
and  it  was  alleged  in  said  answer  that  the 
deeds  from  Isaiah  Sellers  to  Mrs.  P.  M.  C. 
SeUers  were  null  and  void,  as  being  fraudu- 
lent conveyances,  and  made  for  the  piurpose 
of  hindering,  delaying,  and  defrauding  the 
creditors  of  the  said  Isaiah  Sellers;  that  B. 
Friedman  &  Co.  claimed  title  to  the  land 
ia  controversy  (1)  through  the  sheriff's  deed 
at  a  sale  tinder  execution  levied  up(Mi  the 
said  property  under  a  judgment  recovered 
against  the  said  Isaiah  Sellers;  (2)  through 
a  quitclaim  deed  from  Isaiah  SeUers  to  sold 
B.  Friedman  &  Co.;  (3)  through  certain  tax 
deeds.  The  defendants,  in  their  answer, 
also  alleged  the  possession  and  adverse  hold- 
ing of  said  property. 

J.  J.  Mayfield,  for  appellants.  Wm.  Coch- 
ran Fitts  and  O.  Somerville,  for  appellees. 

COLEMAN,  J.  The  bill  was  filed  by  ap- 
pellants for  the  purpose  of  obtaining  a  de- 
cree for  the  sale  of  land  for  partition.  Cl^e 
answer  and  evidence  raise  the  question  as 
to  whether  the  chancery  court  has  jurisdic- 
tion to  sell  land  for  partition,  where  it  is 
resisted  by  an  adverse  claimant  in  posses- 
slim.  The  decisions  of  this  coTurt  on  this 
proposition  are  not  in  tiarmony,  and  it  be- 
comes necessary  to  consider  the  question 
again.  It  cannot  be  doubted  that,  from  the 
earliest  decision  of  this  court  down  to  the 
adoption  of  section  3262  of  the  Code  of 
1886,  the  chancery  court  did  not  have  juris- 
diction to  sell  lands  for  division  or  partition. 
Delony  v.  Walker,  9  Port  (Ala.)  497;  Har- 
kins  V.  Pope,  10  Ala.  493;  Wilkinson  v. 
Stuart  74  Ala.  198.  The  jurisdiction  of  a 
court  of  equity  to  decree  partiti<Hi  of  lands 
cannot  be  questioned,  but  this  jurisdiction 
did  not  extend  to  cases  where  the  legal  title 
of  plaintiff  was  denied,  and  its  validity  de- 
pended upon  questions  of  fact,  which  were 
controverted.  In  such  cases,  partition  was 
not  decreed  until  the  titles  were  settled  in  a 
proper  fwum.  Horton  r.  Sledge,  29  Ala. 
478.  This  was  the  law  and  practice  until 
the  adoption  of  the  statute  now  eml)odled  in 
section  3588  of  the  Code  of  1886,  by  which 
it  is  provided,  in  cases  for  partition  in  the 
chancery   court    that   when  the   defendant 
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denies  the  title  of  the  plaintiff  a  jury  may 
be  Bunmoned  to  attend  the  chancery  ccort, 
to  determine  the  Issue  of  fact.  Section  3588, 
supra,  has  been  frequently  considered.  Its 
application  la  confined  to  cases  for  partition 
of  land.  It  has  no  reference  to  cases  where 
the  purpose  te  to  obtain  a  decree  for  the 
sale  of  land  for  partition.  These  questions 
were  elaborately  considered  In  the  case  of 
McMath  v.  De  Bardelaben,  76  Ala.  68,  a^d 
satisfactorily  determined.  Under  the  law 
as  it  then  existed,  neither  the  chancery 
court  nor  the  probate  court  had  authority 
to  decree  a  sale  of  lands  for  partition  <» 
distribution,  where  the  sale  was  resisted  by 
one  In  possession,  holding  under  an  adverse 
title  resting  upon  disputed  questions  of  fact. 
It  is  not  pretended  that  Jurisdiction,  in  such 
cases,  has  ever  been  conferred  upon  the  pro- 
bate coiurt.  In  fact.  It  Is  expressly  denied. 
Has  such  Jurisdiction  been  conferred  up<m 
the  chancery  court?  The  only  authority  for 
claiming  such  power  for  the  chancery  court 
is  to  be  found  In  section  3262  of  the  Code  of 
1886,  which  Iiecame  law  by  the  adopti(« 
of  the  Code  of  1886.  That  section  reads  as 
follows:  "The  chancery  court  shall  have 
eoncuirent  Jurisdiction  with  the  probate 
court  *  •  •  to  sell  for  division  or  parti- 
tion any  property,  real,  personal  or  mixed, 
held  by  Joint  owners  or  tenants  in  common." 
Without  this  section,  it  is  conceded  tiiat  the 
chancery  court  has  no  Jurisdiction  to  sell 
land  for  division  or  partition,  where  the  de- 
fendant holds  possession  adversely  under  a 
claim  of  title  founded  upon  disputed  facts. 
It  is  also  dear,  and  has  been  so  decided,  that 
this  section  did  not  enlarge  the  Jurisdiction 
of  the  probate  court  By  the  section  itself, 
the  Jurisdiction  of  the  chancery  coTurt  Is 
made  concurrent  with  the  probate  court. 
Without  this  section,  the  chancery  court  had 
no  Jurisdiction  to  sell  lands  for  purposes 
of  partition  ex  division.  By  Virtue  of  this 
section,  it  has  concurrent  Jurisdiction  with 
the  probate  court  to  sell  lands  for  division  or 
'  pactltion,  and  In  no  other  cases.  This  was 
the  construction  placed  upon  this  section  of 
the  C!ode  In  the  case  of  McUvoy  v.  Leonard, 
89  Ala.  4SS,  8  South.  40;  reaffirmed  in  Kea- 
ton  V.  Terry,  83  Ala.  8S,  9  South.  624; 
recognieed  in  Johns  ▼.  Johns,  93  Ala.  239, 
9  South.  419.  The  statute,  considered  in 
connection  with  the  various  decisions  of  this 
court  prior  and  subsequent  to  Its  adoption, 
admits  of  no  other  construction.  The  dis- 
tinction attempted  to  be  drawn  between  the 
cases  of  McQueen  v.  Turner,  91  Ala.  273, 
8  South.  863,  and  McEvoy  v.  Leonard,  89 
Ala.  465,  8  South.  40,  cannot  be  maintained. 
The  Jurisdiction  of  the  chancery  court  in 
cases  of  partition,  and  Its  Jurisdiction  to  sell 
for  division  or  partition,  as  conferred  by 
section  3262  of  the  C!ode,  supra,  was  not 
properly  stated  In  the  case  of  McQueen  v. 
Turner,  supra. 

The  bill  of  complaint  should  not  have  been 
dismissed  finally.    Whether  the  deeds  of  con- 


reyanoe  from  Isaiah  Sellers  to  V»  wife  were 
toiudulent  and  void  depends  upon  disputed 
questions  of  fact  Oomplainants  dalm 
through  their  mother,  the  wife  of  Isaiah 
Sellers,  through  these  deeds.  The  material 
defendants,  Friedman  &  C!o.,  among  other 
defenses,  claim  under  a  sheriff's  deed  to 
Watson.  Watson  was  a  creditor  of  Isaiab 
Sellers.  His  debt  antedated  the  deed  of 
Sellers  to  his  wife.  Friedman  &  Co.  pur- 
chased from  Watson.  The  defendants  deny 
the  title  of  complainants,  and  hold  under  an 
adverse  claim  of  tlUe.  The  question  of  titles 
must  be  determined  before  any  court  has  Ja- 
ilsdiiAfon  to  decree  a  sale  of  the  lands  for  divi- 
sion or  partition.  We  deem  it  Improper  at  this 
time  to  express  any  opinion  upon  the  facts  of 
the  case,  or  the  effect  of  the  tax-title  deeds, 
or  the  proceedings  in  the  probate  court  by 
J.  H.  Sellers  for  partition  of  the  property.- 
Adult  parties,  whose  claims  may  be  resisted 
upon  grounds  not  available  against  minors, 
should  not  be  united  as  plalntiflb  with  mi- 
nore,  to  the  prejudice  ot  such  minors.  We  are 
led  to  maiie  this  suggestion  in  view  of  the 
fact  that  the  evidence  discloses  the  exe- 
cution of  a  mortgage,  and  perhaps  a  deed, 
by  some  of  the  -complainants,  and  which 
possibly  divested  the  title  of  the  grantors, 
if  it  should  be  found  that  the  title  acquired 
by  the  complainants  through  their  mother 
was  superior  to  that  acquired  at  sheriff's 
sale,  or  otherwise,  by  defendant.  Minors 
may  redeem,  In  some  cases,  when  such 
rights  may  have  been  loet  by  the  laches  of 
adults.  A  decree  will  be  here  rendered  modi- 
fying the  decree  of  the  chancery  court  so 
that  the  bill  of  complaint  will  stand  dis- 
missed, but  without  prejudice.  Modified  and 
aformed. 


(UO  Abu  4GO 

HAWKINS  V.  ROSS. 

(Supreme  Court  of  Alabama.    Dee.  4, 1893.) 

WiFB's  ISepakats  Estate  —  Mortqaok  vob  Hro- 
BASS'S  Debt. 

1.  While  a  house  was  being  bnllt  on  a  lot 
then  owned  in  common  by  defendant  and  H., 
the  latter  mortgaged  his  undivided  half  to  de- 
fendant's husband,  who  borrowed  money  from 
plaintiff  to  complete  payment  for  the  house; 

fiving  him  a  note  and  mortgage,  in  wUch  de- 
endant  joined,  on  the  undivided  half  and  the 
H.  mortgage.  On  foreclosure  of  both  mort- 
gagres,  plidntifl  bought  In  tbo  property,  and 
bionght  ejectment  for  the  v^hole  lot  Defend- 
ant set  up  that  the  lot  vas  her  separate  prop- 
erty; that  she  bad  paid  ber  share  in  the  hous<>. 
and  signed  the  note  and  mortgage,  at  her  hus- 
band's request,  to  enable  him  to  pay  the  rest. 
Sel<i,  that  it  was  error  to  charge  on  the  theory 
that  the  claim  of  separate  estate  extended 
to  the  whole  lot,  ignormg  the  title  under  the 
H.  mortgage. 

2.  Tbere  was  no  oror  in  a  charge  that  if 
half  the  debt  incurred  for  the  house  was  H.'b, 
and  H.  then  owned  half  the  lot,  and  defend- 
ant paid  her  half,  and  her  husband,  not  she, 
borrowed  the  money  from  plaintiff,  the  debt 
was  the  husband's,  and  defendant  could  not 
make  a  valid  mortgage  therefor.    Code,  {  2349. 

3.  Where  a  woman  Inheriting  land  from 
her  father,  who  died  In  possession,  continues 
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in  pa«8eaBlon,  and  on  her  marriage  her  hiuband 
oomea.  and  liveg  with  her  on  the  land,  her  pos- 
session thereafter  is  referable  to  her  title,  and 
not  to  his,  and  goea  to  establish  her  separate 
«>8tate  therein. 

4.  Defendant,  who  could  not  read  or  write, 
admitted  that  she  had  a  deed  from  her  brother 
to  her  husband,  which  she  had  failed  to  produce 
on  notice.  She  testified  that  she  had  had  it 
made,  and  paid  her  brother  for  it;  that  he  made 
it  to  her  husband,  by  mistake,  instead  of  to 
her:  that  she  told  her  brother  that  it  was  un- 
necessary to  make  it  at  all;  and  that  she  did 
not  known  where  the  deed  was,  bat  sanposed 
it  was  with  her  husband's  papers.  BM,  that 
the  JU17  were  properly  charged  to  consider  her 
admissions,  not  in  proof  01  the  execution  or 
contents  of  the  deed,  but  merely  with  other 
evidence  to  show  that  she  recogidiMd  hec  hus- 
band's titi«. 

Appeal  from  city  court  of  Birmlngbam; 
William  W.  Wilkeraon,  Judge. 

Ejectment  by  Joslab  Hawkins  against  El- 
mlra  Ross.  Judgment  for  defendant  Plain- 
tiff appeals.     Reversed. 

Upon  the  Introdnctlon  of  all  the  evidence, 
the  court.  In  Ita  oral  charge  to  the  Jmry,  In- 
structed them  as  follows:  "Tltere  was  a 
deed  sought  to  be  proven,  purporting  to  be 
executed  by  Elbert  Armstrong  to  J.  H.  Ross. 
That  deed  was  not  proven,  and  does  not, 
therefore,  convey  any  title  to  the  land.  Ita 
execution  and  contents  were  not  proven.  For 
what  purpose,  then,  were  the  admissions  of 
Mrs.  Ross,  that  she  had  such  a  deed  In  her 
possession,  evidence  against  her?  Simply  tu 
show  the  fact  that  she  recognized  the  title 
of  her  husband.  With  regard  to  this  ad 
mission,  you  must  consider  It  all  as  evidence, 
—the  making  of  the  deed,  the  payment  of  the 
money,  and  the  mistake  in  the  deed.  Thej 
are  all  circumstances  going  to  show  the  char- 
acter of  her  possession  when  she  made  them, 
but  are  not  competent  proof  of  the  execution 
and  contents  of  the  deed,  or  to  show  that  it 
conveyed  the  title."  The  plaintiff  duly  ex- 
cepterl  to  this  portion  of  the  oral  charge, 
and  also  separately  excepted  to  the  court's 
refusal  to  give  the  IS  written  charges  re- 
quested by  him.  It  is  not  deemed  necessary 
to  set  these  charges  out  in  detaiL  The  plaiu- 
tiff  also  separately  excepted  to  the  court's 
giving,  at  the  request  of  the  defendant,  the 
following  written  charges.  (1)  "If  the  Jury 
beUeve  from  the  evidence  In  this  case  that 
J.  H.  Boss,  when  he  made  the  mortgage  to 
Hawkins,  had  no  title  to  the  land  sued  for, 
at  the  time  he  made  the  mortgage  to  Haw- 
kins, and  that  the  debt  for  which  the  mort- 
gage was  made  to  secure  was  the  debt  nf 
Ross,  and  not  Mrs.  Ross,  and  that  the  land 
sued  for  was  the  separate  statutory  estate 
of  Mrs.  Ross,  then  the  plaintiff  cannot  recov- 
er, and  the  jury  will  find  for  defendant"  (2) 
"If  the  jury  believe  that  the  lands  sued  for 
have  been  occupied  by  defendant  openly  and 
notoriously,  claiming  to  own  the  same,  con- 
tinuouslj'  ever  since  her  father  died,  during 
t'ao  war,  and  Just  before  the  war  dosed,  ex- 
cept one  year,  when  she  rented  it  out,  uutl 
thiit  her  tenant  occupied  for  her  that  year, 
then  such  «ccupancy  would  create  In  her  a 


separate  statutory  estate,  and  create  sfuch  ti- 
tle as  she  can  defend  this  action;  and,  unless 
she  made  the  mortgage  to  secure  the  debt  of 
hern,  then  she  Is  entitled  to  recover  in  this' 
actl<Hi,  and  the  Jury  wUl  so  find."  &>  "If 
the  Jury  believe  from  the'  evidence  that  one- 
half  of  the  debt  Incurred  In  bnilding  the  house 
was  Hones',  and  he  owned  at  that  time  one 
half  of  tho  lot,  and  that  Mrs.  Ross  paid  her 
half  of  the  house  debt,  and  that  J.  H.  Ross, 
her  husband,  borrowed  the  money  from  Staw- 
kins  for  which  the  mortgage  was  made  to 
secure^  and  that  Mrs.  Boss  did  not  borrow 
the  m<«ey,  but.  her  hiuband  borrowed  it, 
then  the  debt  was  her  bosband's  d^t,  and 
under  the  law  the  wife  cannot  make  a  valid 
mortgage  to  secure  the  debt  of  her  husband." 

Hewitt  Walker  &  Porter,  fOr  appellant 
W.  D.  Bulger,  for  appellee. 

HARALSON,  J.  The  suit  la  a  statutMy 
action,  in  the  nature  of  ejectment  by  the  ajh 
pellant,  Hawkins,  to  recover  from  Elmira 
Ross,  the  appellee,  a  certain  lot  of  land  de- 
scribed In  the  complaint  The  pleas  upon 
which  Issue  was  j(^ned  and  the  cause  tried 
were,  "Not  guilty,"  and  a  special  plea  Of  cov- 
erture, in  which  the  defendant  alleged  "that 
the  property  sued  for  was  her  statutory  sep- 
arate estate  at  the  time  of  the  execution  of 
the  conveyance  upwi  which  the  plaintiff  re- 
lies for  a  recovery;  'that  she  was,  at  the 
time  of  the  execution  of  said  conveyance,  a 
married  woman,— the  wife  of  J.  H.'  Ross,— 
and  was  living  with  him,  as  his  wife.  In  Jef- 
ferson county,  Ala.;  and  that  the  only  con- 
sideration for  the  execution  of  said  convey- 
ance was  to  secure  a  debt  contracted  by  her 
husband."  The  evidence  tends  to  show  that 
one  E.  S.  Hanes  claimed  an  undivided  half 
Interest  in  the  lot  sued  for,  and  to  secure  a 
debt  of  $500,  which  he  owed  to  J.  H.  Ross, 
he  and  his  wife  mortgaged  his  half  interest  in 
said  lot  to  said  Ross.  This  titie  the  defend- 
ant recognized,  for  she  testified  "that  Hanes, 
who  owned  a  half  Interest  In  the  lot,  was  to 
pay,  according  to  the  agreement,  half  of  the 
cost  of  the  house,  [built  on  the  lot,]  and  she 
the  other  half,  which  she  did  pay."  It  ap- 
pears that  Ross,  who  succeeded  to  Hanes' 
half  Interest  In  the  lot,  had  an  eqtiol  Interest 
with  his  wife,  the  defendant  in  having  the 
house  built  As  to  defendant's  titie,  the 
proof  tends  to  show  that  she  inherited  the 
property  from  her  father,  who  owned  and 
died  in  possession  of  it  about  the  year  1865, 
and  that  defendant  has  since  that  time  been 
In  possession,  claiming  it  aa  her  own,  and 
that,  while  she  was  living  on  and  claiming  It 
as  her  property,  she  intermarried  with  J.  H. 
Ross,  who  came  and  resided  with  her.  Hla 
residence  on  the  land,  under  such  circum- 
stances, was  consistent  with  her  continued 
possession,  which  will  be  referred  to  her  ti- 
tie, and  not  to  his.  Motl^  v.  Jones,  (Ala.t 
18  South.  782. 

To  show  that  plaintiff  had  acquired  the  de- 
fendant's titie,  he  Introduced  a  mortgage  on 
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tn  nndlvlcled  half  Interest  in  the  property  In 
suit,  execated  on  the  14th  March,  1890,  by  J. 
H.  Ross  and  his  wife,  the  defendant,  to  Be- 
fore a  note  for  $600,  which  was  also  signed 
by  the  same  parties.  The  itame  of  J.  H. 
Ross  was  signed  first  to  the  mortgage  and 
note.  This  mortgage  was  on  an  undivided 
half  Interest  In  said  lot,  and  conveyed,  also, 
the  "note  and  mortgage  for  $500,  made  on 
the  13th  of  December,  1889,  by  E.  S.  Hanes 
and  Sarah  Hanes  to  J.  H.  Ross."  It  was 
also  shown  that  theee  mortgages  were,  re- 
spectively, foreclosed,  after  their  law  day, 
(n  accordance  with  their  terms,  and  that 
plalntlfT  became  the  purchaser  of  the  prop- 
erty for  the  amount  of  his  debt.  As  further 
tending  to  show  that  the  debt  secured  by 
said  mortgage  was  the  debt  of  defendant, 
and  not  that  of  ho-  husband,  the  plalntlfT  in- 
troduced one  Rowan,  a  mechanic,  who  aiaed 
in  building  the  house,— which  was  subject  to 
a  mechanic's  lien,  as  was  claimed,— and  he 
testified  that  when  the  house  was  completed 
the  contractors  declined  to  turn  it  over  to  de- 
fendant and  her  husband  until  the  balance 
due  on  It  was  paid;  that  thereupon  the  hus- 
band of  the  defendant  stated  to  witness,  in 
the  presence  of  defendant,  that  he  would  go 
to  plaintiff,  and  get  the  money  with  which  to 
pay  that  balance;  that  he  went  away,  and 
afterwards  returned,  and  again,  in  the  pres- 
ence of  the  defendant,  told  witness  that 
he  had  procured  the  money  from  plaintiff, 
and  then  paid  it  to  witness,  in  her  presence. 
The  witness  stated,  however,  on  his  cross- 
examination,  that  the  contract  for  the  con- 
struction of  the  house  was  made  with  J.  H. 
Ross  and  E.  S.  Hanes,  and  that  each  was  to 
pay  half  of  the  amount  due  on  it  He  did 
not  testify  that  X  H.  Ross  borrowed  the 
money  for  his  wife,  the  defendant,  that  she 
authorized  him  to  borrow  it,  or  that  she 
knew  he  was  borrowing  it  for  her.  The  de- 
fendant testified  she  was  not  present  on  the 
occasion  testified  to  by  Rowan,  when  he  said 
her  husband  stated  hie  would  go  to  plaintiff 
to  get  the  money,  nor  was  she  in  the  same 
room  when  the  money  obtained  by  him  from 
the  plaintiff  to  pay  on  the  house  was  paid  to 
said  Rowan;  that  she  knew  before  he  bor- 
rowed it  that  he  intended  to  do  so,  and  knew 
that  he  did  borrow  it,  and  paid  It  out  on  the 
balance  due  on  said  house.  But  she  testifies 
that  she  never  borrowed  any  money  from,  or 
made  any  debt  with,  the  plaintiff;  that  she 
paid  to  her  hu8l>and  $500  to  go  into  the 
honse  which  was  built;  that  she  had  paid  all 
she  owed  on  the  bouse,  and  had  signed  the 
note  and  mortgage  at  her  husband's  request, 
Imowiug  that  the  debt  evidenced  by  them 
was  for  the  money  her  husband  borrowed 
from  the  plaintiff  to  pay  the  sum  remaining 
due  on  the  house.  The  plaintiff  introduced 
other  evidence  tending  to  show  that  defend- 
ant made  application  to  the  probate  court, 
after  her  husband's  death,  to  have  dower  set 
apart  to  her  out  of  her  husband's  lands; 
that    commissioners    were    appointed,    who 


went  to  her  honse  to  Inquire  as  to  what 
lands  he  owned,  and  his  deeds  were  read 
over  by  them,  and  among  thein  was  one  pur- 
porting to  be  executed  by  Elbert  Armstrong, 
conveying  the  lands  in  controversy  to  said 
J.  H.  Ross,  and  that  defendant  made  no 
claim  to  the  land  purporting  to  be  conveyed 
by  it,  as  part  of  her  statutory  separate  es- 
tate; and  that  she  said  the  only  real  estate 
she  did  claim  as  her  statutory  separate  es- 
tate was  a  lot  in  Leeds,  and  that  to  all  the 
other  propOTty,  Including  that  sued  for,  she 
made  no  such  claim.  Notice  to  produce  this 
deed  had  been  given  to  the  attorney  of  de- 
fendant, and  she  had  failed  to  produce  it  on 
the  trlaL  The  defendant  testified  in  reply, 
as  to  this  matter,  that  she  did  have  in  her 
possession,  at  the  time  of  her  husband's 
death,  a  deed  purpMting  to  be  executed  by 
said  Armstrong  to  J.  H.  Ross  for  the  land  in 
controversy;  that  she  had  taken  the  deed 
herself,  and  had  paid  Armstrong  six  dollars 
for  it;  that  it  was  to  have  been  made  to  her, 
but  by  mistake  it  was  made  to  her  husband, 
and  that  she  had  said  to  Armstrong,'  who 
was  her  brother,  that  it  was  unnecessary  to 
make  the  deed  at  all;  that  she  did  not  know 
where  it  was,  at  the  time  of  the  trial,  but 
supposed  it  was  with  her  husband's  papers. 
She  had  not  looked  for  it  it  was  also 
shown,  defendant  could  not  read  or  write. 
The  court  allowed  the  admissions  of  the  de- 
fendant, that  she  had  accepted  said  deed 
from  said  Armstrong,  to  be  introduced  tor 
the  purpose  of  showing,  or  tending  to  show, 
a  recognition  of  the  title  of  said  J.  H.  Ross 
by  the  defendant,  and  the  Jury  were  en- 
Joined  not  to  consider  them  for  any  other 
purpose. 

It  is  settled  in  this  state,  whatever  may  be 
the  rule  elaewh^e,  that  a  parol  estoppel  can- 
not operate  a  transfer  of  the  legal  title  to 
land.  It  is  good,  alone,  in  equity.  Barker 
V.  BeU,  37  Ala.  359;  Nelson  v.  KeUy,  91  Ala. 
575,  8  South.  690;  McOarty  v.  Iron  Co.,  92 
Ala.  468,  8  South.  417.  Even  where  one  is 
seised  in  fee  of  land,  and  induces  anothw  to 
purchase  it  at  execution  sale,  or  stands  by 
and  sees  it  done,  without  protest,  he  is  not 
estopped,  in  a  court  of  law,  from  afterwards 
asserting  his  title  against  the  pturcbaser.  Mc- 
Pherson  v.  Walters,  16  Ala.  714;  Drake  ▼. 
Glover,  80  Ala.  382;  Harden  v.  Darwin,  77 
Ala.  473.  Under  the  statutes  of  this  state, 
the  wife  cannot,  directly  or  indirectly,  be- 
come the  surety  for  the  husband.  Code,  | 
2349.  And  a  mortgage  by  the  wife  of  her 
statutory  separate  estate  to  secure  the  hus- 
band's debt  is  void.  Heard  v.  Hicks,  82  Ala. 
484,  1  South.  639;  Lansden  v.  Bone,  90  Ala. 
447,  8  South.  65.  The  execution  of  a  deed, 
if  not  acknowledged,  or  probated  and  ad- 
mitted to  record  in  the  manner  required  by 
statute  to  render  it  self-proving,  must  be 
proved  by  one  or  more  of  the  subscribing 
witnesses.  Coker  T.  Facguaon,  70  Ala.  284; 
Caldwell  v.  PoUak,  91  Ala.  354,  8  South.  546; 
Manufacturing  Co.  t.  Warren,  91  Ala.  633, 
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9  South.  3S4.  If  the  deed  Is  not  self -proving 
by  a  certificate  of  acknowledgment,  then,  "so 
long  as  the  evidence  of  the  subscribing  wlt- 
nessea  can  be  produced,  it  Is  the  best,  the 
primary,  and  the  only  evidence  of  its  execu- 
tion. The  admissions  or  declarations  of  the 
parties  themselves  (not  made  in  open  court, 
or  in  writing,  for  the  purpose  of  a  trial,  when 
they  are  the  parties  litigant)  are  not  admis- 
sible for  this  purpose."  Russell  y.  Walicer, 
73  Ala.  315;  Askew  v.  Steiner,  76  Ala.  221; 
Coleman  t.  State,  79  Ala.  50;  Railroad  Co. 
T.  Jones,  92  Ala.  219,  9  South.  276;  1  Oreenl. 
Ev.  §  560. 

Applying  the  foregoing  principles  to  the 
charges  given  and  refused,  and  it  appears 
the  cliarges  requested  by  plalntlfT  and  re- 
fused (16  in  number)  are  either  so  plainly 
opposed  to  the  principles  we  have  announced 
above,  as  governing  this  case,  or  are  other- 
wise so  manifestly  illegal,  we  deem  it  unnec- 
essary to  review  them  in  detail.  Charges  1 
and  2  given  at  the  request  of  defendant  ig- 
nore the  plaintiff's  title  to  an  imdlvided  half 
Interest  in  the  property  sued  for,  as  derived 
by  him  under  a  foreclosure  of  the  mortgage 
of  Hones  and  wife  to  him,  which  title  the 
defendant  recognized,  and  did  not  dispute, 
but  which  she  withholds  from  plaintiff,  and 
which  undivided  half  Interest,  as  for  any- 
thing hypothesized  in  said  charges,  the  plain- 
tiff was  entitled  to  recover.  They  should 
have  been  refused.  There  was  no  error  in 
charge  3,  given  for  defendant,  nor  In  that 
part  of  the  oral  charge  excepted  to,  consti- 
tuting the  basis  of  the  twentieth  assignment 
of  errors,  of  which  plaintiff  can  complain. 
For  the  error  in  giving  charges  1  and  2  re- 
quested by  defendant,  the  cause  must  be  re- 
versed.    Reversed  and  remanded. 


(100  Ala.  4S0) 

LAGERPBLT  r.  McKIB. 

(Snpreme  Court  of  Alabama.    Dec.  4, 1893.) 

Statcts  of  Fbacdb  —  Whbs  Available  ab  Db- 

FXN8B— CoHTRAOTg  RSLATINa  TO  LAND — APPBAL 
FBOM  JUSTICB  COUBT  —  DbFABTCBB  FBOH  ObIS- 

IKAL  Action. 

1.  The  statute  of  frauds,  to  be  available 
M  a  defense,  must  be  especially  pleaded. 

2.  The  statute  of  frauds  is  no  defense  to  an 
action  on  an  executed  contract. 

3.  Plaintiff's  .  husband,  J.,  as  her  agent, 
contracted  with  defendant  for  the  lease  of  her 
premises,  the  lease  being  signed  by  J.  and  de- 
fendant. The  rental  notes  were  made  payable 
to  J.,  and,  when  they  fell  due,  were  indorsed 
in  blank,  and  given  to  plaintiff.  Held,  that 
she  could  recover  thereon,  it  not  being  neces- 
sary that  plaintiff  should  sign  the  lease  to  make 
the  notes  binding  on  defendant. 

4.  Plaintiff  brought  attachment  for  rent  in 
a  justice  court.  On  appeal  to  the  city  court, 
plaintiff  amended  a  complaint  by  counting  on 
three  notes  executed  by  defendant,  and  alleging 
that  they  were  given  for  installments  of  rent 
for  a  house  belonging  to  plaintiff.  Held  not  a 
departure  from  the  original  suit. 

Appeal  from  city  court  of  Birmingham;  H. 
A  Sharpe,  Judge. 
Action  t^  Lura  McKle  against  O.  O.  liager- 


felt  on  notes  given  by  defendant  for  the  rent 
of  a  certain  house,  the  property  of  plaintiff. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

The  cause  was  originally  instituted  in  a 
Justice  of  the  peace  court,  and  was  com- 
menced by  an  attachment  for  rent.  Upon  the 
appeal  being  taken  to  the  city  court,  the 
plaintiff  filed  a  complaint,  counting  upon 
three  promissory  notes  executed  by  the  de- 
fendant Plaintiff  was  allowed,  against  the 
objection  and  exception  of  the  defendant,  to 
amend  the  complaint,  by  Inserting,  after  the 
recital  of  the  notes  in  the  complaint,  the  fol- 
lowing words:  "Which  notes  were  given  for 
installments  of  rent  for  a  dwelling  house  be- 
longing to  plaintiff."  The  defendant  de- 
murred to  the  amended  complaint,  on  the 
ground  that  the  complaint  counted  upon  sev- 
eral promissory  notes,  while  the  original 
cause  of  action  was  for  attachment  for  rent, 
and  the  present  complaint  sets  out  an  en- 
tirely new  cause  of  action.  This  demurrer 
was  overruled,  and  the  defotdant  excepted. 
The  defendant  then  interposed  two  special 
pleas,  tai  the  first  of  which  he  averred  tliat 
the  relation  of  landlord  and  tenant  never  ex- 
isted between  him  and  the  plaintiff;  and 
in  the  other  he  set  up  the  fact  that  at  the 
time  of  the  assigning  of  the  lease  for  rent, 
and  the  execution  of  the  notes,  the  plalntlli 
was  a  married  woman,  and  tliat  she  did  not 
have  the  written  consent  of  her  husband  for 
her  to  contract  with  the  defendant  for  the 
rent  of  said  premises,  and  that  the  relation 
of  landlord  and  tenant  never  existed  be- 
tween the  plaintiff  and  the  defendant  To 
each  of  these  pleas  plaintiff  demurred,  on  the 
ground  that  they  set  up  no  defense  to  the 
action  of  the  court  sustaining  the  demurrer. 
To  each  of  these  rulings  of  the  court  the 
defendant  duly  excepted.  The  plaintiff  was 
allowed  by  the  court,  against  the  objection 
and  exception  of  the  defendant,  to  amend 
her  complaint  by  adding  a  second  count, 
wtiich  set  out  at  greater  length  the  execution 
of  the  three  promissory  notes  sued  on,  and 
that  they  were  given  in  consideration  for  the 
rent  of  the  dwelling  house,  which  waa  the 
property  of  the  plaintiff.  The  defendant 
then  offered  to  plead  in  abatement  that  the 
cause  of  action,  as  shown  by  the  complaint 
filed  in  said  court,  was  a  departure  from  the 
original  cause  of  action  before  the  justice  of 
the  peace.  This  plea  in  abatement  was  dis- 
allowed by  the  court,  and  to  this  ruling  the 
defendant  duly  excepted.  Upon  the  trial  of 
the  cause,  the  plaintiff  introduced  the  three 
promissory  notes  sued  upon,  which  were  exe- 
cuted by  C.  O.  Lagerfelt,  the  defendant,  and 
made  payable  to  J.  D.  McKie,  who  watt 
shown  to  be  the  husband  of  Mrs.  Lura  Mc- 
Kie. Bach  of  these  notes  was  indorsed  in 
blank  by  J.  D.  McKIe.  To  the  introduction 
of  each  of  these  notes  in  evidence  the  de- 
fendant objected,  on  the  grounds  that  they 
did  not  purport  to  be  given  to  the  plaintiff, 
nor  to  have  been  assigned  to  the  plalntifl. 


Digitized  by 


Google 


SOUTHEBH  BEPORTEB,  Vol.  14. 


(Ala. 


and  because  they  did  not  purport  to  be  giv- 
en for  rent  The  coiu^  overruled  thl8  objec- 
tion, and  the  defendant  duly  excepted.  Aft- 
er proof  of  the  execution  of  the  lease  execut- 
ed by  J.  D.  McKie,  as  agent  for  Mrs.  Lnra 
McKle,  the  plaintiff,  and  0.  O.  Lagerfelt,  by 
which  C.  O.  Lagerfelt  agreed  to  rent  the 
premises  in  question,  the  plaintlfr  offered 
to  introduce  the  said  lease  In  evidence.  Tlie 
defendant  objected  to  this,  because  the  lease 
did  not  purport  to  have  been  executed  by 
the  plaintiff,  nor  to  be  a  conveyance  by  her. 
The  court  overruled  this  objection,  and  the 
defendant  duly  excepted.  J.  D.  McKie,  as  a 
witness  for  the  plaintiff,  testified  that  he  was 
the  husband  of  the  plaintiff;  that  he  acted 
as  her  agent  in  the  renting  of  said  premises 
to  the  defendant,  and  in  executing  the  lease, 
and  talcing  the  notes  introduced  in  evidence. 
There  were  certain  other  objections  to  the 
rulings  of  the  court  upon  the  evidence  which 
it  is  not  deemed  necessary  to  set  out  in  de- 
tail. The  cause  was  tried  by  the  coiut,  with- 
out the  intervention  of  a  Jury,  and,  upon  the 
introduction  of  all  the  evidence,  the  court 
rendered  judgment  for  the  plaintiff. 

Ohas.  B.  Powell,  for  appellant  W.  B. 
Houghton,  for  appellee 

GOLBMAN,  J.  This  was  an  action  to  re- 
cover rent,  and  began  in  a  justice  court,  -by 
the  issue  of  an  attachment  to  enforce  pay- 
ment of  several  installments  past  due.  The 
defense  set  np  is  purely  technical,  and  is 
without  any  merit  The  contract  of  lease 
was  in  writing,  made  by  J.  D.  McKle,  agent 
for  Lura  McKie,  and  Lagerfelt,  the  defend- 
ant In  attachment  and  was  signed  by  J.  I>. 
McKie  and  Lagerfelt  The  several  rental 
notes  were  made  payable  to  J.  D.  McKie. 
The  contract  of  lease  was  not  signed  by  Lara 
McKie.  The  rental  notes  were  Indorsed  in 
blank  by  J.  D.  McKIe.  The  afRdavit  for  the 
attachment  averred  that  the  rental  claim  was 
the  property  of  the  plaintiff,  Lnra  McKie. 
There  was  no  plea  denying  plaintiff's  owners 
ship  of  the  notes,  and  her  right  to  the  claim 
was  not  in  issue.  Moreover,  the  proof  show- 
ed the  rented  property  belonged  to  her,  and 
that  the  defendant  occupied  it  during  the 
entire  term  of  the  lease  unmolested,  and  that 
he  failed  to  pay  the  rent  notes,  upon  which 
the  attachment  issued,  upon  demand  made, 
after  they  w«e  due.  The  statute  of  frauds 
does  not  arise  in  the  case,  for  the  following 
reasons:  First  The  defense  of  the  statute 
of  frauds,  to  be  available,  should  be  special- 
ly pleaded.  Second.  The  rental  contract 
was  in  writing,  signed  by  the  tenant,  and 
also  the  rental  notes.  It  was  not  necessary 
that  Lura  McKle  should  sign,  to  malce  them 
binding  on  him.  See  Nelscm  v.  Improvement 
Co.,  (Ala.)  11  South.  695.  Third.  The  con- 
tract was  fully  executed  as  to  these  notes. 
The  statute  of  frauds  is  not  avaDable  as  a 
defense  when  the  suit  is  upon  an  executed 
contract 


The  defense  attempted  to  be  set  up  under 
the  plea  that  the  suit  in  the  circuit  court  was 
a  departure  from  the  character  of  the  action 
hi  the  Justice  court  Is  eqiially  destitute  of 
merit  On  appeal  the  trial  must  be  de  novo. 
The  only  departure  in  pleading  which  is 
not  permissible  on  appeal  from  justice  court 
is  that  the  form  of  action  shall  not  be 
changed,  and  there  shall  not  be  an  entire 
change  of  parties  plaintiff  or  defendant 
Smith  V.  Railroad  Co.,  (Ala.)  13  South.  784; 
Railroad  Co.  v.  McKellar,  09  Ala.  460.  In 
the  present  case,  however,  there  was  no  de- 
parture from  the  original  suit  In  both  courts 
the  action  was  ex  contractu,  to  recover  rent, 
for  the  same  dwelling,  and  by  the  same 
party.  The  changes  made  were  mere  amend- 
able defects.  There  Is  no  error  in  the  rec- 
ord.    Affirmed. 


aoo  Ala.  490) 
OBOBOIA  FAO.  R.  CO.  t.  BOSS. 
(Supreme  Conrt  of  Alabama.    Dec.  4, 1898.) 

WaHTOK  NCnLIOKNCE— PlSADINQ— BVfDSTICK. 

1.  A  complaint  alleging  that  an  injury  to 
plaintiff  waa  ue  result  of  the  wanton  and  reck- 
less negligence  of  defendant  charges  more  than 
simple  negligence. 

2.  "Where  a  trespasser  on  a  Tailroad  bridge 
is  run  into,  the  facts  that  the  view  from  that 
point  was  unolratracted  for  150  yards,  that  the 
train  might  have  been  stopped  within  80  to  150 
feet  and  that  the  fireman  was  looking  out  of 
the  engine  along  the  track  towards  the  tres- 
passer do  not  show  wanton  and  reckless  negli- 
gence, as,  if  the  fireman  did  not  see  him,  it 
wonld  be  but  simple  negligence. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sliarpe,  Judge. 

Action  by  B.  O.  Ross  against  the  GeMgia 
Padflc  Railroad  Company  for  personal  inju- 
ries received  on  defendant's  bridge  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
vwsed. 

James  Weatherly,  for  appellant  Oarml- 
chael  &  Thach,  f  ot  appellee. 

HARALSON,  J.  The  averment  of  negli- 
gence in  the  first  count  of  the  complaint  is 
tliat  at  the  time  specified,  in  the  town  of 
Stockton,  "the  defendant  company  so  care- 
lessly, negligently,  and  recklessly  moved, 
handled,  and  operated  a  steam  engine,  and 
tender  attached,  that  plaintiff  was  struck  or 
run  against  by  said  engine,"  and  injured, 
and  the  injury  he  received  is  averred  to  have 
been  "the  result  of  the  wanton  and  reckless 
negligence  of  the  defendant  company  in  the 
handling  and  moving  of  said  engine,"  etc 
The  averments  of  the  second  count  are  that 
the  engine  and  tender  were  moved  "at  such 
a  high  and  negligent  and  reckless  rate  of 
speed,  to  wit  40  miles  an  hour,  in  the  town 
aforesaid,  that  the  plaintiff  was  struck  by 
said  engine  with  such  force  and  violence" 
that  he  received  the  injuries  specified;  "and 
plaintiff  avers  that  said  injuries  were  the  re- 
sult of  the  wanton  and  reckless  negligence 
of  the  defaidant  company  in  moving,  han- 
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dling,  or  running  said  engine  over  and  along 
said  line  ot  road,  at  such  a  high  and  reck- 
less rate  of  speed  aforesaid."  In  neither 
count  Is  It  shown  whether  the  plaintiff  was 
a  passenger  or  employe,  or  had  any  connec- 
tion with  the  railroad  company,  and  it  wlU 
be  presumed  he  was  a  trespasser,  who  can 
recover  only  for  Injuries  cansed  by  the  reck- 
less, wanton,  or  Intentional  negligence  of  de- 
fendant The  demurrer  questioned  the  suffi- 
ciency of  each  of  the  counts,  on  the  ground 
that  it  was  not  averred  in  either  "that  the 
Injury  to  plaintiff  was  Inflicted  wantonly  or 
Intentionally,"  and  "because  the  counts  show 
that  the  defendant,  if  guilty  of  any  negli- 
gence at  all,  was  guilty  of  only  ^mple  negli- 
gence." The  complaint  is  not  amenable  to 
the  criticism  made,  and  the  demurrer  was 
properly  overruled.  Railway  Oo.  v.  Chew- 
nlng,  as  Ala.  24,  9  South.  458;  Railroad  Co. 
V.  Jacobs,  92  Ala.  187,  9  South.  820;  Stringer 
V.  Railroad  Co.,  (Ala.)  13  South.  80;  Glass 
V.  Railroad  Co..  94  Ala.  582,  10  South.  215. 
The  plaintiff.  It  Is  not  denied,  was  a  tres- 
passer on  defendant's  track  at  the  time  he 
recdved  his  injuries.  He  attempted  to  cross 
a  long  trestle  nnder  circumstances  of  mani- 
fest peril  to  himself.  The  trestle  was  shown 
to  have  been  within  the  yard  limits  of  the 
defendant,  in  the  village  of  Stockton,  which 
is  not  shown  to  be  Incorxwrated,  and  not  In 
a  thickly-settled  or  populous  district  of  the 
village.  On  the  contrary,  it  appears  that  but 
few  people  resided  about  there.  As  such 
trespasser,  the  railroad  company  owed  plain- 
tiff no  duty  except  the  exercise  of  reasonable 
care  and  diligence  to  avoid  Injuring  him,  if 
and  when  his  peril  became  apparent  to  the 
company's  employes.  The  company  was  im- 
Aer  no  obligation  to  maintain  a  special  look- 
out in  order  to  prevent  injuring  him;  the 
necessity  for  such  a  lookout  having  been 
caused  by  his  own  wrongful  act,  which  the 
company  was  not  bound  to  anticipate.  Rail- 
road Co.  V.  Blanton,  84  Ala.  155,  4  South. 
621;  Banking  Co.  v.  Yanghan,  93  Ala.  210,  9 
South.  468;  Glass  v.  Ralh«ad  Co.,  94  Ala. 
582,  10  South.  215.  To  entitle  such  a  plain- 
tiff to  recover,  notwithstanding  his  own  con- 
tributory negligence,  it  must  be  made  to  ap- 
pear that  the  defendant's  employes,  after 
discovering  his  peril,  failed  to  exercise  due 
care  and  diligence  to  avert  the  injury,  constl- 
tntlng  wanton,  re<^ess,  or  intentional  neg- 
ligence on  their  part  The  only  facts  In  evi- 
dence from  which  it  could  be  inferred  that 
the  employes  of  the  company  knew  of  plain- 
tiff's peril  were  that  the  accident  happened 
In  the  daytime;  that  the  road  at  that  point 
was  nearly  straight,  and  the  view  unob- 
structed for  about  150  yards  above  the  tres- 
tle; that  the  engine,  as  the  proof  tended  to 
show,  might  have  been  stopped  within  from 
80  to  150  feet;  and  that  the  fireman  on  the 
engine  was  seen  by  a  witness,  at  the  time, 
to  be  looking  out  of  the  window  of  the  engine 
down  the  track  towards  plaintiff.  In  Nave 
V.  Railroad  Ca,  (Ala.)  11  South.  391,  a  case 


very  similar  to  this,  It  was  held  that  such 
facts  as  these  do  not  imply  a  knowledge  on 
the  part  of  the  employes  of  the  train  of  the 
plaintiff's  peril.  It  was  there  said:  "The 
evidence  does  not  show  that  defendant's  em- 
ployes In  charge  of  the  train  actually  knew, 
or  were  guilty  of  reckless  or  wanton  negli- 
gence in  not  knowing,  the  perilous  position 
of  deceased  in  time  to  avert  the  danger  by 
the  use  of  any  possible  diligence.  Failing  to 
see  him,  nnder  the  facts  proven,  at  most 
would  be  nothing  more  than  simple  negli- 
gence, and  this  will  not  authorize  a  recovery 
when  the  plaintiff  himself  was  guilty  of  con- 
tributory negligence."  The  foregoing  and 
other  adjudications  of  this  court,  when  ap- 
plied to  the  facts  of  this  case,  bring  us  to 
the  conclusion  that  the  defendant  was  not 
guilty  of  "wanton  and  reckless"  negligence, 
as  averred  in  the  complaint,  and  therefore 
that  the  plaintiff  was  not  entitled  to  recov- 
er. The  general  charge,  as  requested,  should 
have  been  given  for  the  defendant  This 
view  of  the  case  makes  It  unnecessary  to  no- 
tice the  other  assignments  of  error.  Revis- 
ed and  remanded. 


(100  Ala.  4U) 
RICHARDSON  et  al.  v.  STRINGFELLOW. 

(Sapreme  Court  of  Alabama.    Dea  4,  1893.) 
Absioxubnt  por  Bbnefit  or  Cseditors  —  Va- 

LIDITT  —  ACTIOW  BT  ASSIONEB  TO  RBCOVSB  AS- 
8«TB — EVIDENOB — InSTBCCTIONS. 

1.  In  attachment  aaainit  an  assignor  for 
benefit  of  creditors  the  assignee  intetnosed  a 
claim  to  the  attached  property.  Beld,  that  the 
statement  of  a  witnesn  that  "it  seems"  the 
assignor  was  in  control  of  the  bosiness  after 
the  assignment  was  inadmissible. 

2,  It  was  not  error  to  Tefnaa  to  allow  « 
witness  to  gire  his  opinion  as  to  whether  cer- 
tain figures  in  pencil  on  boolcs  of  an  assignor, 
which  were  used  also  by  the  assignee,  were 
made  by  the  assignor,  before  it  was  shown  that 
the  witness  knew  his  handwriting. 

5.  But  testimony  of  such  assignor  that  he 
made  the  assignment  after  taking  legal  advice, 
that  he  ascertained  on  the  night  befoK  he  made 
it  that  it  would  be  necessaqr,  and  detailing 
the  drcumstances  under  which  it  was  made, 
was  properly  admitted. 

4.  'The  assignee  had  been  a  derk  In  the 
assignor's  store,  and  after  the  assignment  he 
gave  to  tenants  on  the  plantation  of  the  as- 
signor's wife  orders  for  goods  contained  in 
a  warehouse,  and  consigned  to  the  assignor, 
on  which  were  the  initiais  of  sach  tenants. 
The  assignor  testified  that  he  shipped  all  of  Ids 
and  his  wife's  cotton  in  his  name,  but  the  goods 
In  the  warehouse  were  shipped  in  the  name  of 
his  wife's  tenants  to  him;  that  they  were  her 
goods,  and  were  for  tenants  oo  her  place.  HM, 
that  plaintiff  should  have  been  permitted  to 
show  that  the  goods  were  purchased  for  him. 

6.  Evidence  as  to  how  much  the  wife  of 
such  assignor  was  worth  was  properly  excluded, 
in  the  absence  of  evidence  that  she  had  received 
anything  from  her  husband  in  fraud  of  his 
creditors. 

6.  Evidence  of  the  "commercial  rating"  of 
an  assignor  for  benefit  of  creditors  is  not  com- 
petent to  show  that  he  has  not  embraced  all 
his  property  in  the  assignment,  and  that  it  la 
therefore  void. 

7.  The  fact  that  in  the  deed  of  assign- 
ment a  power  of  attorney  is  formally  given 
to  the  assignee^  and  that  he  is  in  terms  t^f- 
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pointed  the  assignor's  a^ent,  does  not  render  the 
assignment  void,  when  It  appears  that  his  pow- 
ers are  to  be  exercised  solely  for  the  benefi- 
ciaries, and  that  the  sole  purpose  is  to  better 
enable  him  to  collect  the  assets  and  pay  the 
debts. 

8.  An  assignment  for  benefit  of  creditors 
need  not  include  the  homestead  of  the  assignor. 

9.  An  instruction  that  the  possession  of 
the  assignor,  if  he  had  any  after  the  assignment, 
could  be  explained,  and,  if  it  was  by  permis- 
sion of  the  assignee,  it  would  not  be  fraudulent, 
is  not  erroneous  as  an  invasion  of  the  province 
of  the  jury,  or  for  any  other  reason. 

Appeal  from  circuit  court,  Pickene  county; 
Samuel  H.  Sprott,  Judge. 

Action  of  attachment  by  Richardson  Bros. 
&  Co.  against  J.  A.  McKInstry,  doing  busi- 
ness as  J.  A.  McKinstry  &  Ck>.,  in  which  K. 
Martin  Strlngfellow,  as  assignee  for  the  bene- 
fit of  creditors  of  McKInstry,  interposed  the 
statutory  dalm  for  the  attached  property,  a 
stock  of  goods,  and  issue  was  formed  on 
such  claim.  From  a  Judgment  entered  on 
the  verdict  of  a  Jury  In  favor  of  claimant, 
plaintlfCa  appealed.  Reversed  and  remand- 
ed. 

The  plaintiff  sought  to  set  aside  this  deed 
of  assignment  on  the  grotmd  of  fraud.  It 
was  shown  that  the  assignee  was  a  clerk  of 
McKinstry  prior  to  the  assignment,  and  that 
he  had  exclusive  control  of  said  business. 
The  testimony  for  the  plaintiff  tended  to 
show  that  after  the  assignment  McKinstry 
remained  at  the  place  of  business,  and  acted 
In  some  capacity  for  Strlngfellow  in  connec- 
tion with  the  said  business.  McKinstry  tes- 
tified, among  other  things,  that  In  said  deed 
of  assignment  he  conveyed  all  of  his  proper- 
ty except  bis  homestead.  The  deed  of  as- 
signment, in  the  granting  clause,  contained 
the  following:  "The  said  party  of  the  first 
part  doth  make  and  create  and  constitute  and 
appoint  the  said  party  of  the  second  part  his 
true  and  lawful  attorney  and  agent,  with 
full  poww  and  authority  to  do,  transact,  and 
perform  all  acts  and  deeds,  matters  and 
things,  which  may  be  necessary  In  the  prem- 
ises; and  to  the  full  execution  of  the  said 
trust,  and  for  the  purposes  of  said  trust,  to 
ask,  demand,  and  recover  and  receive  of  and 
from  all  and  every  person  or  persons  all  the 
property,  debts,  and  demands  belonging  and 
owing  to  the  said  party  of  the  first  part,  and 
to  give  acquittances  and  discharges  of  the 
same,  and  to  sue,  prosecute,  and  defend  and 
implead  for  the  same,  and  to  execute  and  ac- 
knowledge and  dellvor  all  necessary  deeds 
and  Instruments  of  conveyance,  and  also  for 
the  purpose  aforesaid,  or  any  part  thereof, 
to  make,  constitute,  and  appoint  one  or  more 
attorneys  under  him,  and  at  his  pleasure  to 
revoke  the  same,  hereby  ratifying  and  con- 
firming whatevo:  the  said  party  of  the  sec- 
ond part  or  his  substitute  may  lawfully  do 
In  the  premises."  Upon  the  Introduction  of 
all  the  evidence,  the  plaintiffs  asked  the  gen- 
eral afllrmative  charge  In  their  behalf,  and 
also  asked  the  following  written  charge: 
"The  court  charges  the  Jury  that,  undo:  the 
assignment  of  J.  A.  McKinstry  &  C!o.,  E. 


Martin  Strlngfellow  was  the  agent  of  J.  A. 
McKinstry  &  Co.,  and  said  assignment  Is 
void,  and  plaintiffs  are  entitled  to  recover," 
which  charge  the  court  refused,  and  the 
plaintiffs  separately  excepted.  Plaintiffs  al- 
so separately  excepted  to  the  court's  giving 
each  of  the  following  charges  requested  by  . 
the  claimant:  (1)  "The  reserving  of  the 
homestead  of  McE[instry  out  of  his  assign- 
ment would  not  be  such  reservation  of  the 
property  as  to  affect  the  validity  of  the  as- 
signment." ^)  "The  possesion  of  McKin- 
stry, if  he  had  any  after  the  assignment, 
could  be  explained,  and.  If  it  was  by  the  per- 
mission of  Strlngfellow,  then  that  possession 
would  not  be  fraudulent." 

E.  D.  Willett  and  D.  C.  Hodo,  for  appet 
lants.  M.  L.  Stansel  and  Mcintosh  &  Rich, 
for  appellee. 

McGLELIiAN,  X  We  are  unable  to  see 
what  bearing  the  "commercial  rating"  of  Mc- 
Kinstry could  possibly  have  on  any  issue  in 
this  case.  Such  ratings  are  no  more  than  the 
estimates  of  third  persons  as  to  a  man's  sol- 
vency, and  the  amount  of  credit  which,  in 
the  opinion  of  such  persons,  may  be  safely 
given  btm;  and  surely  such  estimates  are 
not  binding  upon  him,  or  any  evidence  for  or 
against  him  as  to  his  real  pecuniary  condi- 
tion at  the  time  to  which  they  relate.  Tliey 
were  sought  to  be  adduced  here  to  strengthen 
fhe  idea,  which  foimd  lodgment  in  a  ten- 
dency of  the  evidence,  that  McKinstry  bad 
not  embraced  all  his  property  In  the  assign- 
ment attacked  as  fraudulent,  the  proposition 
being,  in  other  words,  to  establish  the  fact 
that  A.  B.  had  more  property  than  he  had 
conveyed  to  his  credit<H^  by  evidence  of  the 
fact  that  O.  D.  thought  so  at  a  given  time, 
and  had  made  a  memorandum  of  his  belief. 
The  proposed  testimony  was  properly  ex- 
cluded. The  effort  being  to  show  that  Mc- 
Kinstry, the  debtor,  remained  in  possession 
of  the  stock  of  goods  and  continued  in  con- 
trol of  the  business  after  the  assignment  to 
Strlngfellow,  the  claimant  here,  plaintiffs 
asked  their  witness  "if  McKinstry,  after  the 
assignment,  was  not  in  control  of  the  busi- 
ness." To  this  the  reply  was,  "It  seems  he 
was."  This  was  excluded  on  motion  of 
claimant,  and  an  exception  reserved  by  plain- 
tiffs. The  witness  might  have  stated  that 
McKInstiy  was  In  control  of  the  business. 
If  that  had  been  true  to  his  knowledge.  This 
would  have  been  the  statement  of  a  collective 
fact,  which  our  decisions  authorize.  Iron  Co. 
▼,  Roberts,  87  Ala.  436,  6  South.  349.  But 
that  was  not  the  form  of  his  statement  He 
was  unwilling  to  affirm  as  a  fact  that  which 
appeared— And  even  this  at  the  time  of  the 
trial— to  him  to  have  been  a  fact,  but  of 
which  he  was  cot  certain.  He  could  only 
say  that  "it  seems"  that  McKinstry  was  in 
control  of  the  business;  that  Is,  such  was  his 
conclusion,  not  his  knowledge,  but  deduction 
from  other  facts,— ills  mere  opinion.  The  an- 
swer is  not  in  form  w  substance,  either  with 
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or  withont  reference  to  the  gaestion,  the 
statement  of  a  collective  fact,  or  any  fact  at 
all,  indeed.    Its  exclusion  involTed  no  error. 

If  the  court  erred  In  refusing  to  allow  the 
witness  Edding  to  give  his  opinion  tliat  cer- 
tain figures  in  pencil  on  boolu  of  McKinstry, 
which  were  used  also  by  the  assignee,,  were 
made  by  McKinstry,  the  error  was  without 
injury  to  plaintiffs,  since  the  witness  after- 
wards, having  stated  that  he  knew  McKln- 
stry's  handwriting,  was  allowed  to  say  that, 
In  his  opinion,  these  figures  were  made  by 
him.  But  this  action  was  not  erroneous.  No 
predicate  liad,  at  the  time  the  evidence  was 
offered,  been  laid  for  such  testimony;  it  had 
not  been  shown  tliat  the  witness  Icnew  the 
handwriting  of  McKinstry.  The  remark  tes- 
tified to  by  BiUups  as  having  been  made  by 
McKinstry  within  a  month  or  two  before  the 
assignment,  to  the  effect  that.  If  it  were  not 
for  the  name  of  the  thing,  he  would  make 
an  assignment  himself,  and  that  he  did  not 
know  but  that  he  might  be  forced  to  make  an 
assignment,  was  a  part  of  a  general  conver- 
sation, apropos  of  certain  failures  that  had 
taken  place  in  a  neighboring  dty,  the  subject 
being  the  depressed  condition  of  business. 
It  was  offered  to  show  that  McKinstry  had 
had  his  final  action  in  mind  for  some  time 
before  the  assignment  was  made.  It  was 
clearly  competent  for  McKinstry  to  rebut 
any  prejudicial  inference  sought  to  be  drawn 
from  this  evidence  by  any  reasonable  ex- 
planation he  could  give  of  the  remark  imput- 
ed to  him.  But  it  was  not  competent  for  him 
to  state  in  explanation  the  unco^nmunlcated 
intention  or  purpose  which  actuated  him  to 
make  the  statement.  The  court,  therefore, 
should  not  have  allowed  him  to  say  that,  If 
he  made  the  remark  deposed  to  by  Billups, 
his  purpose  was  to  illustrate  the  position  he 
had  taken  In  the  conversation.  His  purpose 
was  to  be  arrived  at  from  what  he  then  said, 
and  all  then  existing  circumstances  throwing 
Ugfat  on  the  conversation,  and  not  by  his 
statement  on  the  trial  as  to  what  it  was. 

Bona  fides  vel  non  of  the  deed  of  assign- 
ment I)eing  the  Issue,  it  was  competent  for 
McKinstry  to  detail  the  circumstances  under 
which  the  instrument  was  executed,  and, 
among  others,  the  fact  that  the  assignment 
was  made  after  talcing  legal  advice  in  the 
premises.  The  testimony  of  McKinstry  that 
he  ascertained  on  the  night  before  that  an 
assignment  would  be  necessary  was  mani- 
festly in  rebuttal  of  the  inferences  sought  to 
be  drawn  from  the  evidence  of  Billups,  and 
for  this  reason,  if  not  upon  other  grounds,  its 
admission  wad  proper.  At  the  time  of  the 
assignment  there  were  certain  goods  in  a 
warehouse  at  Newport,  consigned  to  McKin- 
stry. On  the  packages  were  letters  which 
were  shown  to  be  the  Initials  of  tenants  on 
the  plantation  of  McKlnstry's  wife.  Aftra: 
the  assignment,  Strlngfellow  gave  negroes— 
presumably  the  tenants  indicated  by  the 
marks  on  the  paclaiges — orders  for  these 
goods,  and  they  were  taken  away  by  these  ne- 


groes. McKinstry  testified  that  "the  goods 
in  the  Newport  warehouse  marked  to  tenants 
were  the  goods  of  L.  B.  McKinstry,  [tils 
wife,]  and  were  for  tenants  on  her  place.  I 
shipped  all  the  cotton,  my  own  and  my 
wife's,  in  the  name  of  J.  A  McKinstry  & 
Co.,  but  the  goods  at  Newport  were  8hlp];>ed 
in  the  name  of  tenants  of  L.  B.  McKinstry 
to  J.  A.  McKinstry  &  Co."  Plaintiffs,  at  this 
Juncture,  asked  the  witness  "For  whom  were 
these  goods  purchased?"  The  court  sustain- 
ed an  objection  to  this  question,  and  plain- 
tiffs excepted.  It  is  to  be  assumed  for  the 
purpose  of  testing  the  point  thus  raised  that 
the  answer  would  liave  developed  the  fact 
that  the  Newport  goods  were  purchased  for 
McKinstry  &  Co.,  and  this,  taken  with 
Stringfellow's  proven  intimate  knowledge  of 
McKlnstry's  business  in  all  its  details,  would 
have  authorized  the  Jury  to  have  infored 
that  at  the  time  of  the  assignment  these 
goods  belonged  to  McKinstry,  and  should 
have  been  taken  by  Strlngfellow  under  the 
assignment,  instead  of  being  delivered  on 
his  order  to  tenants  of  Mrs.  McKinstry.  So 
finding,  this  transaction  would  have  tended 
to  show  that  Strlngfellow  was  acting  in 
reality  for  McKinstry,  in  his  interest,  and  at 
his  bidding,  and  not  for  the  creditors;  and, 
though  the  circumstance  might  involve  very 
little  probative  force,  it  was  at  least  a  badge 
of  fraud  which  should  have  gone  to  the  Jury. 

The  value  of  the  property  owned  by  Mrs. 
McKinstry  was  not  an  issue  in  this  case, 
there  being  no  evidence  that  she  had  received 
anything  from  her  husband  in  fraud  of  his 
creditors,  and  the  court  properly  declined 
to  allow  the  question,  "How  much  is  Mra 
McKinstry  worth?"  to  be  answered.  Bqnaliy 
irrelevant  was  the'  inquiry  whether  Strlng- 
fellow had  told  WImberly  that  he  (Strlng- 
fellow) and  Manning  "had  rented  a  part  of 
McKlnstry's  home  place,  and  three  mules, 
and  that  he  had  paid  the  rent  on  the  lands, 
on  the  mules,  and  one  wagon."  If  these  facts 
could  be  pertinent  imder  any  circumstances, 
the  connecting  circumstances  are  not  shown, 
nor  was  it  proposed  to  show  them.  For 
aught  that  appears,  the  land  and  personalty 
were  exempted  to  McKinstry,  and  hence 
properly  retained  by  him;  and  the  transac- 
tion may  well  have  been  wholly  disconnected 
with  the  assigrnment 

The  theory  upon  which  the  plaintiffs  asked 
the  court  to  charge  the  Jury  "that,  under  the 
assignment  of  McKinstry  &  Co.,  B.  Martin 
Strlngfellow  was  the  agent  of  J.  A  McKinstry 
&  Co.,  and  said  assignment  Is  void,  and  plain- 
tiffs are  entitled  to  recover,"  Is  palpably  un- 
sound. It  is  true  tliat  by  the  deed  of  assign- 
ment a  power  of  attorney  was  formally  given 
Strlngfellow,  and  he  was  appointed  in  terms 
the  agent  of  McBIlnstry;  but  this  power  of 
attorney  was  to  be  exercised,  and  this  agen- 
cy was  to  be  performed,  solely  for  the  bene- 
ficiaries under  the  instrument,  McKlnstry's 
creditors,  and  the  sole  purpose  of  this  form- 
al delegation  of  power  and  authority  was  to 
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better  enable  the  assignee  to  collect  the  as- 
sets, and,  with  them,  pay  the  debts  of  the 
grantor.  It  has  been  many  times  decided 
that  creditors  have  no  grotmd  of  complaint 
on  accoimt  of  any  disposition  or  reservation 
the  debtor  may  taake  of  his  homestead.  It 
Is  exempted  to  him,  and  Is  not  property  to 
which  they  have  any  right  to  look.  The  first 
charge  given  for  claimant  asserts  only  this, 
and  involves  no  error. 

The  second  Instmctloa  for  claimant  is  not 
open  to  the  objection  urged  in  argument,  or 
any  other.  It  is  not  at  all  inTasive  of  the 
Jury's  province,  but  tells  them  only  that  the 
law  admits  of  the  explanation  of  possession 
of  property,— a  proposition  no  one  will  deny, 
—and  that,  If  they  believe  from  the  evidence 
that  McKlnstry's  possession  had  been  ex- 
plained, and  believed  further  from  the  evi- 
dence that  that  possession  was  by  Stringfel- 
low's  permission,— by  which  we  understand 
a  possession  under  and  consistent  with  the 
assignment,— it  would  not  be  a  fraudulent 
possession.  There  Is  absolutely  no  assump- 
tion of  fact  here,  but  the  whole  inquiry  is 
submitted  to  the  Jury. 

For  the  errors  pointed  out  above  the  judg- 
ment of  the  circuit  court  is  reversed.  The 
cause  is  remanded. 


aOO  Ala.  242) 

OOHN  «t  ai.  V.  STRINGFELM)W. 
(Supreme  Court  of  Alabama.    Dec  4, 1883.) 

Sale— Resoisaiok  bt  Sbllbs— Detintib. 

L  An  assixnee  for  benefit  of  creditors  takes 
no  better  title  than  his  aaaignor  had,  and  in 
detinue  by  the  seller  to  recover  goods  as  fraudu- 
lently bought  by  the  assignw  It  is  isnmaterial 
whether  the  asuignment  is  invalid  or  in  frand 
of  the  pssignor's  creditors. 

2.  There  being  no  evidence  of  the  insol-. 
vent's  fraud  in  ordering  the  goods,  the  issue  be- 
ing on  his  good  faith  when  he  received  them, 
a  charge  relating  to  concealment  of  -  financial 
conditioD  "at  the  time  said  goods  were  pur- 
chased'  is  proi)erly  refused. 

Appeal  from  circuit  court,  Pickens  county; 
S.  H.  Sprott,  Judge. 

Detinue  by  Cohn  Bros.  &  Co.  against  B. 
M.  StringfeUow.  Judgment  for  defendant 
FlaintifTs  appeal.     Affirmed. 

On  the  trial  the  testimony  t«>ded  to  show 
that  in  January,  1881,  plaintiffs'  agent  called 
upon  McKInstiy  &  Co.  for  the  purpose  of 
selling  them  a  bill  of  goods;  that  he  sold 
said  bill  of  goods  after  offering  certain  in- 
ducements to  McKInstry  &  Co.  to  buy;  that 
these  goods  were  shipped  about  the  25tb  of 
February,  and  were  received  by  the  defend- 
ants about  March  1st;  that  when  the  order  for 
these  goods  was  taken  by  plalntifts'  agent 
everything  about  McKlnstiry's  store,  and  his 
flnnutMsl  standing,  indicated  a  prosperous 
business.  The  plaintiffs'  agent  testified  that 
at  the  time  of  taldng  the  ordo*  for  these 
goods  he  did  not  ask  McKInstry  as  to  bis 
financial  condition,  and  that  no  statement 
was  made  in  reference  thereto.  McKInstry 
himself  testified  that  at  the  time  of  the  pur- 


chase of  said  goods  he  bad  made  arrange- 
m^its  with  parties  in  Mobile  by  which  he 
expected  to  get  money  "to  tide  him  over," 
but  that  about  the  middle  of  February,  1881, 
he  ascertained  that  he  would  not  be  able  to 
obtain  said  money,  and  then  he  knew  that 
McKInstry  &  Co.  "could  not  go  on,  and 
failed  absolutely."  That  when  the  goods 
from  the  plaintiffs  wore  received  at  the  store 
of  McKInstry  &  Co.  he  was  present,  and 
knew  that  he  would  not  be  able  to  get  the 
money  from  the  Mobile  parties,  as  had  been 
expected.  On  March  7,  1891,  McKInstry  & 
Co.  made  an  assignment  to  E.  Martin  String- 
fellow,  conveying  to  him  the  whole  stock 
of  goods  owned  by  McKInstry  &  Co.,  In- 
cluding the  goods  bought  from  the  plaintiffs, 
and  here  sued  for.  The  proof  showed  that 
at  and  up  to  the  time  of  making  the  assign- 
ment the  assignee  was  the  clerk  of  Mc- 
KInstry, and  had  contr<4  of  his  business. 
The  deed  of  assignm^it,  in  the  granting 
clause  thereof,  contained  the  following  ap- 
pointment of  StringfeUow  as  the  agent  of 
J.  A.  McKInstry  &  Co.:  "The  said  party  of 
the  first  part  doth  make  and  create  and  con- 
stitute and  appoint  the  said  party  of  the 
second  part  his  true  and  lawful  attorney 
and  agent,  with  full  power  and  authority  to 
do,  transact,  and  perfwm  all  acts  and  deeds, 
matters  and  things,  which  may  be  necessary 
in  the  premises;  and  to  the  full  execution  of 
the  said  trust,  and  for  the  purposes  of  said 
trust,  to  ask,  demand,  and  recover  and  re- 
ceive of  and  from  all  and  every  person  or 
persons  all  the  property,  debts,  and  demands 
belonging  and  owing  to  the  said  party  of  the 
first  part,  and  to  give  acquittances  and  dis- 
charges of  the  same,  and  to  sue,  prosecute 
and  defend  and  implead  for  the  same,  and 
to  execute  and  acknowledge  and  deliver  all 
necessary  deeds,  and  instruments  of  convey- 
ance; and  also  for  the  purpose  aforesaid,  or 
any  part  thereof,  to  make,  constitute,  and 
appoint  one  or  more  attorneys  under  him, 
and  at  his  pleasure  to  revoke  the  same,  here- 
by ratifying  and  confirming  whatever  the 
said  party  of  the  second  part  or  his  substi- 
tute may  lawfully  do  in  the  premises."  Up- 
on the  introduction  of  all  the  evidence,  and 
after  the  charge  by  the  court  ex  mere  motu, 
the  plaintiffs  requested  the  following  written 
charges,  and  separatdy  excepted  to  the 
court's  refusal  to  give  each  of  them  as 
asked:  (1)  "The  court  charges  the  Jury  that 
under  said  assignment  B.  M.  Strlngf^ow 
was  the  agent  of  J.  A.  McKInstry  &  Co., 
and  as  such  could  not  act  as  agent  or  as- 
signee for  the  creditcsrs  of  J.  A.  McKInstry 
&  Co.  at  one  and  the  same  time."  (2)  'The 
court  charges  the  Jury  that  the  appointment 
of  defendant  as  set  out  In  the  alleged  as- 
signment makes  defendant  McKlnstry's 
agent,  and  he  therefore  took  no  titie  under 
said  Instrument  to  the  goods  in  this  suit." 
(3)  "If  the  Jury  find  from  the  evidence  that 
McKInstry  &  Co.  concealed  their  financial 
condition  from  plalntiffiB  at  the  time  said 
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goods  were  purchased,  tben  that  would  be 
equivalent  to  a  false  representation  npon 
the  part  of  J.  A.  McKlnstry  &  Co.  as  to  their 
financial  condition,  if  they  further  find  that 
said  concealment  was  done  to  deceive  plain- 
tiffs, and  did  deceive  them."  (4)  "The  court 
instructs  the  Jury  that  the  aJleged  assign- 
ment  Is  a  conveyance  to  his  own  ag'ent,  and 
hence  is  no  transfer  of  the  titie  to  the  prop- 
erty therein  described,  and  defendant  ob- 
tained no  title  thereby." 

Caldwell  &  Johnston,  lac  appellants.  Mc- 
intosh &  Rich  and  M.  L.  Staiisel,  tor  appel- 
lee. 

McCIiEIXAN,  J.  This  Is  an  action  of  det- 
inue. Cohn  Bros.  &  Co.  sold  the  goods  sued 
for  to  J.  A.  McKinstry,  as  J.  A.  MoKinstry 
&  Co.  McKinstry,  soon  after  the  sale  and 
delivei7  of  these  goods,  made  an  assignment, 
covering  this,  with  other,  property,  to  String- 
fellow,  for  the  benefit  of  his  creditors.  The 
s^ers  claimed  and  seek  by  this  suit  to  as- 
sert and  effectuate  the  right  to  rescind  the 
sale,  and  recover  the  goods,  on  the  ground 
that  McKlnstry's  fraud  vitiated  the  sale. 
Stringfellow,  having  taken  possession  of  the 
prop^ty  under  the  assignment,  is  made  de- 
fendant. He  pleaded  the  general  issue,  and 
,that  he  held  "the  possession  of  the  goods 
siied  for  by  virtue  of  an  asBlgnment  made 
by  J.  A.  McKinstry  &  Co.  on  the  7th  day  of 
March,  1891,  for  the  benefit  of  their  credit- 
ors." To  tills  8i>ecial  plea  plaintiffs  replied 
that  "by  reason  of  fraud  tn  the  contract  of 
.sale  with  plaintiffs  the  said  McKinstry  ob- 
.tained  no  title  to  these  articles,  and  con- 
veyed no  title  to  defendant  by  said  alleged 
assignment"  Plaintiffs  Joined  issue  on  de- 
fendant's plea  of  not  guilty,  and  defendant 
Joined  issue  on  plaintiffs'  replication  to  said 
special  plea,  and  the  trial  was  really  of 
these  Issues  only.  No  claim  of  bona  fide 
purchase  from  McKinstry  without  notice 
was  made  by  the  defendant  He  stood  In 
the  shoes  of  McKinstry,  and  depended  alone 
on  McKlnstry's  right  which,  whatever  its 
quality  or  degree,  passed  to  him  by  the  as- 
signment On  the  other  hand,  the  theory 
of  the  plaintiffs'  action,  upon  which  alone 
a  recovery  could  be  had,  was  that  they  had 
title  to  the  property  as  against  both  Mc- 
Kinstry and  the  defendant  They  sued,  not 
as  creditors  of  McKinstry,  but  as  owun's  of 
the  property.  On  this  state  of  the  pleadings 
it  was  wholly  immaterial  whether  the  as- 
signment by  McKinstry  to  Strlngfellow,  os- 
tensibly for  the  benefit  of  the  creditors  of 
the  former,  was  bona  fide  and  valid,  or 
simulated,  fraudulent  and  void  as  to  such 
creditors.  If  the  sale  by  plaintiffs  to  Mc- 
Kinstry was  vitiated  by  the  latter's  fraud, 
no  tlUe  passed  to  Mm,  and  plaintiffs  were 
entitled  to  recover,  though  the  assignment 
were  perfectly  fair  and  valid,  since  String- 
fellow  did  not  pretend  to  be  a  purchaser 
in  good  faith  for  value;  and,  if  the  sale  was 
not  avoided  by  McKlnstry's  fraud  in  buying 


the  goods,  plaintiffs  were  not  entWed  to 
recover,  however  vicious  the  assignment  may 
have  been  as  against  McKlnstry's  creditors. 
The  inquiry  of  fraud  vel  non  In  the  assign- 
ment was,  therefore,  wholly  foreign  to  the 
issues  in  the  case;  and  the  trial  court  prop- 
erly excluded  certain  evidence  offered  by 
plaintiffs,  which  was  addressed  solely  to 
this  inquiry.  Traywiok  v.  Keeble,  93  Ala. 
498,  8  South.  573.  This  conclosion  disposes 
of  all  the  exceptions  to  rulings  on  the  ad- 
ml^on  of  evidence  which  are  asslgrned  as 
error  or  insisted  on  by  counseL 

No  exceptions  were  reserved  to  the  court's 
general  charge  given  ex  mero  moto.  Of  the 
charges  requested  by  the  plaintiffs  and  re- 
fused those  numbered  2  and  4  were  bad,  be- 
cause addressed  to  the  immaterial  inquiry  re- 
ferred to  above^  and  also  for  the  reasons  given 
In  the  case  of  Richardson  v.  Strlngfellow,  14 
South.  283,  with  refeyenee  to  requests  for 
like  instructions.  Charge  3  refused  to  plain- 
tiffs is  in  the  following  language:  "If  the 
Jury  find  from  the  evidence  that  McKinstry 
&  Co.  concealed  their  financial  condition 
from  plaintiffs  at  the  time  said  goods  were 
purchased,  then  that  would  be  equivalent 
to  a  taise  representation  upon  the  part  of 
J.  a:  McKinstry  &  Co.  as  to  their  financial 
condition,  if  they  further  find  that  said  con- 
cealment was  done  to  deceive  plaintiffs,  and 
did  deceive  them."  This  instruction  would 
probably  have  been  understood  by  the  Jury 
as  referring  to  the  time  at  which  the  con- 
tract of  sale  was  made,  in  January,  1891, 
and  not  to  the  time  when  the  goods  were 
delivered  to  the  purchaser,  the  latter  part 
of  the  succeeding  month;  and,  indeed,  we 
are  not  prepared  to  say  but  that  that  would 
have  been  the  true  Interpretation  of  the  lan- 
guage employed  when  referred  to  the  evi- 
dence. There  was  no  evidence  whatever 
that  at  the  time  of  the  contract  McKin- 
stry made  any  concealment  of  his  finan- 
cial condition,  or  even  that  he  was  then  in- 
solvent or  in  fiilllng  circnmstances.  The 
charge,  therefore,  while  correctly  asserting 
in  substance  that  a  fraudulent  concealment 
Is  the  equivalent  of  a  false  representation  in 
this  connection,  was  abstract  as  the  Jury 
might  have  understood  it  and  perhaps  prop- 
erly imderstood  it,  and,  so  understood,  its 
tendency  was  to  mislead  them.  For  these, 
if  not  for  other,  reasons  the  court  committed 
no  error  in  refusing  to  give  it  The  Judg- 
ment of  the  drcnit  court  must  be  afDrmed. 


aOO  Ala.  4E1) 
TEINNESSBB  COAL,  IRON  &  R.  CO.  t. 
HERNIKDN. 
(Supreme  Court  of  Alabama.     Dec.  4,  1893.) 

Bbath  bt  Wbonoitji.  Act  —  Flbadihq  —  Bdpfi- 
oiBNCT  OP  Plea  —  Who  mat  Bring  Action  — 

CONTBIBUTOBT  NBOLiaENOB  —  EVIDBHCB  —  IH- 
BTBnOTIOKB. 

1.  A  plea,  in  an  action  for  the  negligent 
killing  of  plaintiS's  intestate,  alleging  that  In- 
testate was  himself  guilty  of  negugenca  which 
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proximately  contributed  to  his  alleged  injury, 
18  demurrable  as  beint;  a  conclusion  of  law. 

2.  As  no  one  is  authorized  to  sue  nnder  the 
employer's  liability  act  for  injuries  resulting  In 
death  except  the  personal  representative  of  de- 
ceased,  (Code,  g  2591,)  a  suit  by  a  mother  for 
the  death  of  her  son  is  no  bar  to  a  suit  by  the 
personal  representative  on  the  same  cause  of 
action. 

3.  Plaintiff's  intestate,  who  was  employed 
by  defendant  to  assist  in  unloading  cinder  pots, 
was  injured  while  assisting  in  dumping  the  cin- 
der out  of  a  pot,  which  turned  with  such  vio- 
lence as  to  jerk  him  from  his  i>osition  on  the 
trucks  and  throw  him  in  the  molten  mass  of 
cinder.  It  was  shown  that  there  were  no  safe- 
ty chains  to  fasten  the  pot,  as  was  usual,  but 
there  was  evidence  that,  where  a  crust  had 
formed  on  the  cinder  in  the  oot.  it  could  be 
emptied  more  safely  without  chains.  Held,  that 
it  was  a  question  for  the  jury  whether  safety 
chains  should  have  been  used. 

4.  There  was  testimony  for  defendant  that 
intestate  was  standing  on  the  trucks  which  sup- 
ported the  pot,  and  that  he  should  have  been 
standing  on  tbe  ground  when  trying  to  turn  it, 
and  for  plaintiff  there  was  evidence  that,  owing 
to  the  condition  of  the  ground  and  of  the  cin- 
der, it  was  necessary  to  stand  on  the  trucks. 
Held,  that  an  instruction  that  if  the  safer  place 
to  stand  while  dumping  the  cinders  was  on  the 
ground,  and  intestate  undertook  to  dump  them 
from  a  more  dangerous  position,  the  verdict 
must  be  for  defendant,  was  properly  denied,  as 
tending  to  impress  the  jury  with  the  Idea  that 
there  was  no  evidence  that  the  pot  could  not 
have  been  dumped  by  one  standing  on  the 
ground. 

6.  The  mere  fact  that  plaintiff's  intestate 
was  injured  because  of  the  way  of  performing 
a  duty  which  he  selected,  when,  if  he  had  select- 
ed the  other  way,  injury  would  have  been 
avoided,  does  not  condusively  show  contribu- 
tory negligence. 

6.  The  probability  of  decedent's  marrying 
if  he  had  lived,  and  of  his  having  children  bom, 
who  might  have  survived  him  and  inherited  his 
estate,  are  too  remote  to  be  considered  in  es- 
timating the  amount  of  recovery. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty;   James  J.  Banks,  Judge. 

AcUon  by  John  6.  Hemdon,  as  admin- 
istrator of  Thomas  Page^  deceased,  against 
the  Temiessee  Coal,  Iron  &  Railroad  Com- 
pany, for  injuries  to  said  Page,  resulting  in 
his  death,  alleged  to  have  been  caused  by 
the  negligence  of  defendant.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Tbe  testimony  for  the  plaintiff  tended  to 
show  that  his  Intestate,  at  the  tlm>>  of  his 
death,  was  engaged  in  the  service  of  tbe  de- 
fendant as  fireman  on  an  engine  which  drew 
cinder  pots  from  the  pit  In  its  furnace, 
where  they  were  loaded,  to  the  dumping 
ground;  that  at  times  it  was  plaintiffs  intes- 
tate's duty  to  assist  in  unloading  the  pots  full 
of  cinder;  that,  when  the  accident  occurred 
which  resulted  In  his  death,  tbe  deceased 
was  assisting  the  regular  "dumper"  in  turn- 
ing the  cinder  out  of  the  pots  fuU  of  cinder, 
when  It  turned  with  such  violence  as  to 
jerk  him  from  bis  position  on  the  trucks, 
and  threw  him  into  the  molten  mass  of  cin- 
der. The  evidence  for  the  plaintiff  farther 
tended  to  show  that  there  had  been  difficulty 
in  removing  the  pot  from  the  pit,  and  that, 
on  account  of  the  delay  in  so  moving  it,  a  hard 


crtist  had  formed  over  the  top  of  the  pot, 
between  4  and  4^  Inches  deep;  and  that, 
when  the  pot  tilted,  the  crust  not  being 
broken,  it  was  carried  with  such  violence 
and  force  as  to  turn  tbe  dnder  pot  complete- 
ly over.  It  was  also  shown  by  the  testi- 
mony for  the  plaintiff  that  on  this  partic- 
ular pot  there  were  no  safety  chains,  and  that 
there  were  only  two  trunnion  bolts,  when  In 
fact  thwe  should  have  been  five;  that  the  de- 
fendant's employes  who  were  superior  to  the 
plaintiff's  Intestate,  and  who  had  charge  of 
the  cinder  pots,  wore  made  cognizant  i.^' 
these  defects  before  the  accident.  The  tes- 
timony for  the  defendant  tended  to  show 
that  at  the  time  of  the  accident  the  plaintiff 
was  standing  on  the  trucks  which  supported 
the  cinder  pots,  when  in  fact  he  should  have 
been  standing  on  the  ground  in  his  effort  to 
turn  it,  and  that,  after  the  crust  had  formed 
on  the  top  of  the  cinders,  the  rules  of  the 
company  required  the  dumper,  whom  the 
defendant  was  assisting,  to  break  the  crust 
before  undeitaklng  to  turn  out  the  clndw. 
There  was  also  evidence  for  the  defendant 
tending  to  show  that,  in  cases  where  there 
was  a  crust  formed  over  the  top  of  the  mol- 
ten cinders,  it  was  less  dangerous  not  to 
have  the  safety  chains.  These  respective 
contentions  on  the  part  of  the  plaintiff  and 
defendant  were  supported  by  a  great  deal 
of  evidence  in  behalf  of  each.  Upon  the 
examination  of  a  witness  for  the  plaintiff, 
he  testified  that  upon  being  told,  by  the  man 
whose  duty  It  was  to  repair  the  cinder  pots, 
to  get  a  pot  off  of  the  hill,  he  did  so,  and 
got  the  one  which  was  used  by  the  plain- 
tiff's intestate  at  the  time  of  the  injury; 
that  he  discovered  that  there  wwe  no  safety 
chains  on  the  cinder  pot  In  question,  and 
that  he  told  this  to  the  repairer.  The  plain- 
tiff then  asked  the  witness  the  following 
question:  "What  was  it  [the  cinder  pot] 
carried  there  for?"  (on  the  hill.)  The  de- 
fendant objected  to  this  question,  the  court 
overruled  the  objection,  and  the  defendant 
excepted.  The  VTltness  answered  that  It 
was  carried  there  "for  repairs;"  that  "we 
never  carried  them  up  on  the  hill,  imlese  they 
were  out  of  repair."  Upon  the  examination 
of  the  engineer  who  was  on  the  engine  that 
drew  the  cinder  pot  on  the  occasion  of  the 
plaintiff's  Intestate's  injury,  he  was  asked 
the  following  question  by  the  plaintiff: 
"What  was  done  with  the  pots  when  they 
got  out  of  repair,  if  anything?"  The  de- 
fendant objected  to  this  question,  the  court 
overruled  this  objection,  and  the  defendant 
excepted.  The  witness  answered:  "They 
were  taken  up  to  the  repairing  track  on  the 
hill."  There  was  testimony  for  the  plain- 
tiff showing  that  he  was  16  years  old  at  the 
time  of  his  death;  that  he  earned  $1.50  per 
day;  that  he  spent  about  $30  per  year  in 
clothes;  that  his  board  cost  between  $14  and 
$18  per  month,  and  that  he  was  industriouB 
and  saving.  Tbe  American  Mortality  Tables 
were  introduced,  and  showed  that,  at  the 


Digitized  by 


Google 


Ala.) 


TENNESSEE  COAL,  IRON  &  E,  CO.  v.  HEENDON. 


289 


time  of  the  plaintiff's  intestate's  death,  his 
natural  expectancy  of. life  was  43.3  years. 

After  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  f(dlowlng 
charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as 
aslced:  (1)  "That  if  the  Jury  bdieve  the  eyi- 
dence  the)'  must  find  for  the  defendant  under 
the  second  count  of  the  complaint."  (2) 
"That  if  the  Jury  believe  the  evidence  in 
this  case  they  must  find  for  the  defendant" 
(3)  "That  if  the  Jury  believe  from  the  evi- 
dence that  the  safer  place  for  the  dumpers 
to  stand  while  dumping  the  slag  from  the 
pot  was  on  the  ground  or  roadbed,  and  that 
the  plaintiff's  intestate  undertoolc  to  dump, 
or  assist  in  dumping,  said  slag  from  another 
and  more  dangerous  position,  when  they 
could  have  dumped  the  same  by  standing  on 
the  ground,  then  if  you  believe,  if  they  had 
stood  upon  the  ground,  tne  plaintiff's  In- 
testate would  not  have  been  Injured,  I 
charge  you  that  your  verdict  must  be  for 
the  defendant."  (4)  "The  court  charges  the 
Jury  that,  under  the  evidence  in  this  case, 
the  plaintiff  cannot  recovo:  as  damage  as 
much  as  aeven  thousand  dollars,  tf  you  be- 
lieve the  plaintiff  is  entitled  to  recover  at  all 
of  the  defendant."  (5)  "The  court  charges 
the  Jury  that  they  cannot  give  the  plaintiff 
as  much  as  seven  thousand  dollars,  if  the 
Jury  should  find  a  verdict  for  the  plaintiff." 
(6)  "The  coiurt  charges  the  Jury  that  the 
plaintiff  Is  not  entitled  to  recover  as  much 
as  five  thousand  dollars  under  the  evidence 
in  this  case."  (7)  "That  If  the  Jury  believe 
from  the  evidence  that,  bad  plaintiff's  in- 
testate not  been  killed,  be  would  probably 
have  married  and  have  had  children,  and 
that  such  children  would  have  surTivLd  him, 
thai,  if  you  believe  that  plaintiff  is  entitled 
to  a  verdict,  the  damages  which  you  find 
can  only  be  nominal"  (8)  "That  as  the 
evidence  fails  to  show  any  dependence  upon 
the  plaintiff's  intestate,  if  the  Jury  believe 
that  the  plaintiff  is  entitled  to  a  verdict,  the 
measiire  of  damages  which  plaintiff  can  re- 
cover Is  only  that  amount  which  the  Jury 
may  believe,  from  the  evidence,  the  present 
heirs  and  distributees  of  said  intestate  would 
have  probably  received  had  he  lived,  and  not 
been  killed;  and  in  estimating  such  amount 
which  the  present  heirs  and  distributees  of 
said  intestate  would  have  probably  received 
at  his  death  had  he  not  been  killed,  as  al- 
leged in  the  complaint,  the  Jury  may  look  to 
the  probability— if  there  was  such  a  proba- 
bility—of the  said  intestate's  marrying  ahd 
having  children,  and  the  probability  of  such 
children  surviving  him,  and  taking  his  estate 
instead  of  the  present  heirs  and  distributees." 
(9)  "That,  if  the  Jury  believe  that  the  plain- 
tiff is  entitled  to  a  verdict,  the  measure  of 
damages  is  what  plaintiff's  intestate's  present 
heirs  and  distributees  would  likely  hare  re- 
ceived fh>m  his  estate;  and  In  considering 
that  qtuestion  they  may  look  to  the  proba- 
billty  of  said  intestate,  if  he  had  not  be^i 
v.l4Bo.no.6 — 19 


killed,  marrying  and  having  children,  and  If 
you  believe  that,  if  he  had  lived,  he  would 
have  married,  and  left  children,  the  damage 
which  the  plaintiff  can  recovo'  is  merely 
nominal."  (10)  "That  If  the  Jury  believe 
from  the  evidence  that,  Iiad  plaintiff's  in- 
testate not  been  killed,  he  would  probably 
have  married  and  had  children,  who  would 
have  survived  him,  then  I  charge  you  that,  if 
you  believe  the  plaintiff  is  entitled  to  a  ver- 
dict, the  damage  should  be  nominal,  for  in 
such  case  the  present  heirs'  and  distributees 
would  not  have  recovered  anything  had  he 
Uved." 

Hewitt,  Walker  A  Porter  and  R.  H.  Pear- 
son, for  appellant.  Lane  &  White,  for  ap- 
peUef 

COLEMAN,  J.  The  action  is  under  the 
employer's  liability  act,  and  was  brought 
to  recover  damages  for  injuries  sustained  by 
deceased,  and  which  caused  his  death.  The 
complaint  consists  of  three  counts,  each  al- 
leging defects  in  the  ways,  works,  and  ma- 
chinery used  tar  removing  cinder  or  slag 
from  iron  furnaces  to  a  place  of  waste.  The 
defects  complained  of  are  clearly  stated  in 
the  complaint;  the  first  count  averring  a  de- 
ficiency in  the  number  of  trunnion  bolts,  and 
that  those  used  were  in  a  defective  condi- 
tion, the  second  count  that  there  were  no 
safety  chains  to  the  ]^t  or  vessel  in  which 
the  cinder  or  slag  was  removed,  and  the 
third  count  avorred  that  the  defects  In  the 
trunnion  l>olts,  and  the  absence  of  safety 
chains,  concurred  in  causing  the  injury.  The 
third  plea  of  the  defendant  averred,  gener- 
ally, "that  the  plaintllTs  intestate  was  him- 
self guilty  of  negligence  which  proximately 
contributed  to  his  alleged  injury."  A  de- 
murrer was  sustained  to  this  plea  on  the 
ground  that  the  plea  did  not  definitely  state 
In  what  the  contributory  negligence  consist- 
ed, but  merely  averred  contributory  negli- 
gence generally,  and  this  ruling  of  the  court 
Is  assigned  as  error.  We  have  held  that,  un- 
der our  system,  pleadings  in  damage  suits 
consist  of  but  little  more  than  averments  of 
conclusions.  Many  pleas  in  form  like  the 
one  under  consideration  have  passed  this 
court  unchallenged;  but  there  had  been  no 
objection  raised  against  the  plea  in  the  trial 
court,  and  it  was  regarded  by  us  as  a  plea,  in 
short,  by  consent  In  the  case  of  Insurance 
Co.  V.  Moog,  78  Ala.  301,  this  court  held  a 
plea  to  be  bad  which  consisted  wholly  of  a 
mere  conclusion  of  law.  There  should  be  a 
succinct  statement  of  facts,  relied  upon  as  a 
cause  of  action,  and  also  in  stating  the 
grounds  of  defense.  The  court  did  not  err  in 
sustaining  the  demurrer  to  this  plea. 

The  defendant  pleaded  specially,  in  bar  of 
the  present  action,  that  plaintiff's  intestate 
was  a  minor  at  the  time  of  his  death,  and 
that  prior  to  the  bringing  of  the  action, 
plaintiff's  mother  brought  suit  against  the 
defendant  to  recover  damages  for  the  killing 


Digitized  by 


Google 


290 


SOUTHERN  REPORTER,  Vol.  14. 


(Ala. 


of  ber  son,  and  that  in  both  suits  the  cause 
of  action  was  the  same.  A  demurrer  was 
sustained  to  these  special  pleas,  and  this  Is 
assigned  as  error.  A  copy  of  the  declaration 
In  the  suit  by  the  mother  is  attached  to  the 
special  plea,  and  made  a  part  of  It  An  ex- 
amination of  the  declaration  shows  that  the 
complaints  in  the  two  cases  are  precisely 
alike,  except  tliat  in  one  It  is  averred  that 
deceased  was  a  minor,  that  his  father  was 
dead,  and  that  plaintiff  was  the  mother. 
The  negligence  averred  is  precisely  the  same, 
and  both  suits  were  brought  under  the  em- 
ployer's act  It  has  been  settled  that  no 
one  was  authorized  to  sue'  under  the  em- 
ployer's Uability  act  to  recover  damages  for 
injuries  which  caused  death,  except  the  per- 
sonal representative.  We '  need  not  repeat 
the  argument.  Lovell  ▼.  Iron  Co.,  90  Ala. 
13,  7  South.  756;  Code,  (  2591.  It  has  also 
been  expressly  decided  tliat  under  the  em- 
ployer's act  the  personal  representative  could 
not  recover  for  the  time  of  the  minority  of 
the  deceased,  where  it  appeared  that  the  par- 
ents of  the  deceased  minor- were  entitled  to 
and  received  the  wages  earned  by  him;  and 
this  presumption  of  law  arises  In  favor  of 
the  parents  until  otherwise  established.  Iron 
Co.  V.  Pitts,  (Ala.)  13  South.  135;  Williams 
V.  Raih^>ad  Co.,  91  Ala.  635,  9  South.  77.  It 
being  apparent  from  the  face  of  the  plead- 
ings that  the  mother  could  not  maintain  the 
action  brought  by  her  under  the  employer's 
act,  there  was  no  error  in  sustaining  the  de- 
murrer to  the  special  plea.  The  act  of  Jan- 
uary 23,  1885,  (Acts  1884-85.  p.  99,)  and 
which  was  codified  as  section  2588  of  the 
Code  of  1886,  which  gave  a  right  of  action 
to  parents  for  the  "death  of  a  minor  child 
caused  by  a  wrongful  act  or  omission,"  per- 
mitted the  bringing  and  the  maintaining  of 
such  an  action  by  a  personal  representative 
only  "in  case  of  the  death"  of  the  parents. 
This  limitation,  in  haec  verba,  was  omitted 
in  the  codification,  and  has  given  rise  to 
some  confusion.  In  the  case  of  Williams  v. 
Railroad  Co.,  supra,  we  had  occasion  in  part 
to  construe  section  2588  of  the  Code.  Con- 
sidered, further,  in  connection  with  section 
2589,  and  the  employer's  act  section  2590, 
and  the  cotastructlons  placed  upon  these  sec- 
tions, quaere:  Can  a  personal  representative 
sue  under  section  2588  of  the  Code,  except  as 
provided  in  the  original  act,  "In  case  of  the 
death  of  the  parents?'  The  recovery  under 
this  section  Is  wholly  for  their  benefit,  or,  in 
case  of  their  death  after  the  injury,  for  the 
benefit  of  their  estate,  and  not  for  distribu- 
tion, as  provided  in  sections  2589  and  2590, 
supra. 

There  were  two  objections  to  questions 
propounded  by  plaintiffs  to  witnesses,  and 
the  overruling  of  the  objections  are  assigned 
as  error.  These  assignments  are  not  re- 
ferred to  in  brief  of  counsel,  and  we  pre- 
sume are  not  insisted  upon.  One  of  the  ques- 
tions may  be  objectionable  in  form,  but  the 
answer  disclosed   a   material  and  relevant 


fact.  Moreover,  the  same  facts  were  testi- 
fied to  in  response  to  questions  without  objec- 
tion. The  evidence  In  both  Instances  tended 
to  show  knowledge  of  the  defects  averred  in 
the  complaint 

We  are  of  opinion  there  was  no  error  in  the 
refusal  of  the  court  to  give  the  Instructions 
requested  by  the  defendant,  upon  which  er- 
rors are  assigned.  Charge  No.  1,  refused, 
instructed  the  Jury  to  find  for  the  defendant 
under  the  second  count  of  the  complaint,  add 
cliarge  No.  2  instructed  the  Jury  to  find  fc^ 
the  defendant  generally.  It  was  fairly  prov- 
en in  this  case  tliat  there  were  no  safety 
chains  to  the  pot  The  evidence  for  the  de- 
fendant tended  to  show  that  when  the  slag 
became  chilled  on  top,  so  that  it  would  not 
pour  or  run  out,  the  pot  could  be  emptied 
more  safely  without,  than  with,  safety 
chains.  This  was  one  phase  of  the  evi- 
dence. We  are 'not  prepared  to  say  that,  un- 
der the  evidence  in  this  case,  the  Jury  were 
not  authorized  to  Infer  differently.  The  rea- 
son given  for  the  opinion  that  the  pot  could 
be  emptied  more  safely  without  safety  chains 
seems  to  be  that  the  pot  would  tilt  entirely 
over,  and  leave  the  frame  work  or  trucks 
upon  which  the  pot  rested  upon  the  truck, 
whereas,  if  there  had  been  chains,  the  mo- 
mentum given  to  the  pot  would  have  carried 
the  frame  work  or  trucks  over  with  it  The 
Jury  were  not  compelled  to  taiu  this  view  of 
the  testimony.  The  safety  chains  might 
have  prevented  the  pot  from  going  oyer  al- 
together. Tliat  was  their  purpose.  Possibly, 
if  the  safety  chains  had  held  the  pot  to  a 
proper  position,  there  would  have  been  no 
such  momentum  or  Jerk  as  to  throw  de- 
ceased over  on  the  hot  slag  or  cinders. 
These  were  questions  for  the  Jury,  and  the 
charge  was  properly  refused.  Charge  No.  8 
was  properly  refused.  It  was  calculated  to 
impress  the  Jury  that  there  was  no  evidence 
before  them  tending  to  show  that  the  pot 
could  not  have  been  dumped  by  persons  stand- 
ing on  the  ground,  whereas  there  was  evi- 
dence tending  to  show  that  on  account  of  the 
condition  of  the  roadbed  and  of  the  slag.  It 
was  necessary  to  stand  on  the  plates.  It  is 
further  objectionable  in  stating  the  rule  which 
applies  when  there  are  two  ways  of  pa- 
forming  a  duty,  and  the  injured  party  se- 
lects the  more  dangerous  way.  The  tact 
tliat  the  party  was  injured  because  of  the 
way  selected,  when,  if  he  had  selected  the 
other  way,  the  injury  would  have  been  avoid- 
ed, alone,  does  not  fix  upon  him  contributory 
negligence.  The  result  Is  not  the  true  test. 
If  a  party  selects  a  dangerous  way  to  per- 
form a  duty,  when  there  is  a  safe  way, 
knowing  the  way  selected  to  be  dangerous, 
or  if  the  danger  "is  apparent"  or  "obvious," 
then  he  assumes  the  risk,  and  is  guilty  of 
contributory  negligence.  The  charge  fails 
to  state  the  principle  correctly,  and  was  prop- 
erly refused.  Railroad  Co.  v.  Orr,  91  Ala. 
548,  8  South.  360.  The  charges  which  lim- 
ited the  recovery  to  a  certain  amount  need 
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Dot  be  considered,  as  the  finding  of  the  Jury 
did  not  exceed  the  amount  specified.  We 
would  say,  however,  that  It  would  be  hazard- 
ous for  the  court  in  a  damage  suit,  upon 
snch  evidence  as  was  Introduced,  to  pre- 
scribe and  limit  definitely  the  amount  of  re- 
covery. The  charges  refused,  which  were 
predicated  upon  a  probability  of  deceased's 
marrying  If  he  had  lived,  and  of  his  having 
children  bom  to  him  who  might  have  sur- 
vived him  and  Inherited  bis  estate,  were  all 
properly  refused.  These  are  remote  and 
purely  conjectural  contingencies,  and  cannot 
b«  considered  by  a  Jury  in  estimating  the 
amount  ot  recovery.  We  find  no  errw  in  the 
record  available  to  appellant.   Affirmed. 


(«  La.  Ana.  UN) 

STATE  ex  rel.  FERNANDEZ  v.  OITT  OF 
NEW  OBIjBANS.    (No.  11,270.) 

(Sapreme  Court  of  Louisiana.     Dec  18,  1893.) 

Mahdamub  to  Hunioipal  Otficibs— Patmsmt  ov 
judoirnts. 

1.  It  is  the  policy  of  the  law  to  require 
of  mnuidpal  corporations  a  strict  observance 
of  their  powers. 

2.  A  power  cannot  he  exercised  where  It 
is  not  clearly  comprehended  witliin  the  terms 
of  the  right  sought  to  have  recognised  and  en- 
forced. 

3.  The  Judgments  of  the  relator  are  re- 
stricted for  payment  to  specific  years.  The  re- 
striction is  part  of  the  judgment,  made  so  In 
express  terms. 

4.  The  council  was  withont  authority  to 
vary  from  the  terms  of  the  judgment 

5.  The  person  applying  for  the  relief  mnst 
show  a  clear  legal  right  to  have  the  dnty 
sought  to  have  coerced  done  in  the  manner  speo- 
ified  in  the  judgments  he  seeks  to  have  paid. 

6.  The  judjements  are  restricted  in  term 
for  payment  to  the  years  1880,  1882,  1883, 
1884.  1885,  and  18S&.  Mandamus  does  not  lie 
to  compel  payment  from  the  revenues  of  1803. 

7.  The  writ  of  mandamus  does  not  create 
a  new  authority,  nor  does  it  confer  a  power 
wUch  did  not  ndst  before. 

8.  Whatever  rights  the  judgment  creditor 
may  have  cannot  be  recovered  in  mandamus 
proceeding,  on  judgments  which  must  be  exe- 
cuted in  accordance  with  their  exu^essed  Uanaa 
in  such  proceeding. 

(Syllabus  by  the  Court) 

Appeal  from  dvil  district  ocmrt,  parish  of 
Orleans;  George  H.  Theard,  Judge; 

Action  In  the  name  of  the  state,  at  the  re- 
lation of  F.  li.  Fernandez,  against  the  city  of 
New  Orleans,  toe  mandamus.  There  was 
judgm«it  for  defendant,  and  relator  appeals. 
Affirmed. 

Charles  Louque,  for  appellant  Horace  L. 
Dnfonr,  Asst  City  Atty.,  and  E.  A  O'Sulll- 
van.  City  Atty.,  toe  lyipellee. 


BRBAUX,  J.  The  relatm:  sues  by  man- 
damus to  compel  the  respondent  to  appropri- 
ate and  set  aside  an  amount  to  pay  his  judg- 
ments, amoonting  to  f  10,12S.01,  which  were 
prcnounced  against  the  city  of  New  Orleans. 
They  have  been  recorded  In  the  office  of  the 
dty  comptroller,  In  accordance  with  the  pro- 


visions of  Act  No.  5  of  1870.  The  rdator  al< 
leges  that  there  .are  no  funds  to  i>ay  these 
judgments,  and  no  provision  made  In  the  budg- 
et of  1893  to  pay  them,  and  that,  under 
the  provisions  of  the  act  of  1870,  it  is  the 
duty  of  the  council  to  annually  budget  for  the 
payment  of  recorded  judgments  in  the  office 
of  the  comptroller,  and  that  there  la  no  other 
mode  for  payment  of  judgments.  The  re- 
lator, concluding,  prays  for  an  order  against 
the  mayor  and  council  of  the  dty  of  New 
Orleans  to  compel  them  to  make  provision  In 
the  budget  of  1893  for  the  payment  of  his 
Judgments.  .Respondent's  return  to  the  writ 
substantially  redtes  that  relator's  petition  di»- 
doses  no  cause  of  action;  that  the  duties 
sought  to  be  enforced  are  not  ministerial,  but 
Involve  the  exerdse  of  legislative  and  execu- 
tive Judgment  and  discretion,  not  enforce- 
able by  means  of  writ  of  mandamus;  that 
estimates  and  appropriations  for  the  alimony 
and  other  expenses  of  the  dty  of  New  Or- 
leans are  legislative  functions,  with  which 
courts  will  not  Interfere,  and  that.  In  the 
exercise  of  those  functions,  the  coimcil  has  ap- 
propriated the  sum  of  ^,000  for  payment  of 
the  Judgments  recwded  In  the  comptroller's 
office,  under  the  provisions  of  Act  No.  6  of 
1870,  as  the  amount  for  the  purpose,  aiUr 
paying  the  alimony  and  other  expenses  of 
the  munidpal  government;  that  the  judg- 
ments of  the  relator  are  restricted  exdusivdy 
for  payment  to  the  revenues  of  the  years 
1880,  1882,  1883,  1884,  1885,  and  1889,  and 
cannot  be  legally  budgeted  for  and  out  of 
the  revenues  of  1893.  From  the  Judgment  re- 
jecting his  demand  the  relator  appeals. 

It  is  a  fact  that  each  judgment  contains  in 
terms  the  order  that  it  shall  be  paid  out  of 
the  revenues  of  particular  years  as  alleged. 
Municipal  corporations  have  such  powers  as 
the  general  laws  and  thdr  charters  expressly 
confer  upon  them,  and  snch  as  are  necessary 
to  exercise  the  powor  conferred.  Those  who 
contract  with  them  are  aware  of  the  limita- 
tions of  their  powers.  They  contract  with 
reference  to  existing  laws.  The  act  of  1877, 
No.  30,  provides:  (1)  "That  no  police  Jury  of 
any  parish,  nor  any  munidpal  corporation  In 
this  state,  shall  make  any  appropriation,  of 
money  for  any  year,  which  appropriation, 
separately  or  together  with  any  other  appro- 
priation or  appropriations  of  the  same  year, 
shall  be  in  excess  of  the  actual  revenue  of 
said  parish  or  munidpal  corporation  for  that 
year."  (2)  "That  no  police  Jury  of  any  pariah 
nor  munidpal  corporation  in  this  state  shall 
approve  any  daim  or  make  any  expenditure 
which  shall  separately  or  together  with  other 
daims  approved  or  expenditures  made,  be  in 
excess  of  the  actual  revenue  of  the  year." 
(3)  "That  the  revenues  of  the  several  parishes 
and  munidpal  corporations  of  this  state,  of 
each  year,  shall  be  devoted  to  the  expendi- 
tures of  that  year,  provided  that  any  surplus 
of  said  revenues  may  be  applied  to  the  pay- 
ment of  the  indebtedness  of  former  years." 
The  Judgments  relator  seeks  to  cc^ect  are  ab> 
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solute  In  toms,  to  wbich  terms,  as  to  pay- 
ment, It  does  not  appear  that  he  objected. 

The  dty  chartei-  (Act  No.  20  of  1882)  con- 
tains limitations,  and  provides  that  the  coun- 
cil shall  once  In  12  months,  before  deciding 
upon  the  amoxmt  of  taxes  and  licenses,  cause 
to  be  made  out  a  detailed  estimate  of  the 
various  items  of  liability  and  expenditure, 
and,  after  publication,  adopt  It  as  a  budget. 
Prior  to  the  act  of  1870,  Judgments  were  ex- 
ecuted against  the  city  of  New  Orleans  by 
the  writ  of  fieri  facias.  The  act  above  re- 
ferred to  prohibited  such  a  writ  against  the 
city,  and  substituted  another  method  to  en- 
force payment  The  writ  of  mandamus  Is  the 
proper  writ  to  compel  the  corporation  to 
comply  with  Its  obligations.  State  v.  Mayor, 
etc.,  of  New  Orleans,  30  La.  Ann.  131.  The 
Judgment  Is  the  basis  upon  which  the  writ 
Issues,  and  must  be  executed  in  accordance 
with  its  terms.  The  legal  right  recoverable 
by  mandamus  is  that  expressed  in  the  Judg- 
ment Judgment  orders  payment  to  be  made 
from  the  revenues  of  specific  years.  No  mis- 
appropriation or  diversion  of  funds  is  alleged. 
Mandamus  will  not  issue  to  compel  the  coun- 
cil to  cany  the  Judgment  on  the  budget  to 
be  paid  from  the  revenues  of  another  year 
tlum  that  expressed  In  the  Judgment.  In 
mandamus,  proceedings  must  be  executed  in 
accordance  with  the  recitals  it  cont^ns.  The 
court  will  refuse  a  mandamus  if  the  right  of 
the  party  applying  therefor  is  not  clear.  Man- 
ifestly, the  right,  having  been  recognized  in 
previous  proceedings,  cannot  be  affected  or 
changed  by  mandamus.  The  council.  In  these 
proceedings,  has  no  discretion,  on  the  face  of 
the  papers,  enabling  it  to  pay  from  other 
revenues  than  those  mentioned  In  the  Judg- 
ment The  only  course  that  was  left  to  the 
council  was  to  conform  strictly  to  the  letter 
of  the  Judgment  They  were  not  authorized 
to  vary  it  being  officers,  with  limited  powMS, 
acting  under  special  laws.  In  thus  deciding, 
we  do  not  pass  upon  the  validity  of  the  Judg- 
ment, or  upon  any  of  the  rights  the  relator 
may  have  to  recover  in  proceedings  other 
than  by  mandamus.  They  remain  unaffected, 
save  that  In  the  proceedings  we  will  not 
grant  a  writ  to  pay  from  funds  of  a  year 
different  from  the  years  specified.  This  ques- 
tion is  not  of  first  impression  in  this  Juris- 
diction, in  which  it  Is  settled  that  the  writ  of 
mandamus  must  show  a  clear  legal  right  to 
have  the  thing  done  in  the  manner  sought 
The  act  must  be  clearly  prescribed  and  en- 
Joined  by  law.  The  duty  must  be  plain  and 
positive.  State  v.  Fitzpatrick,  45  La.  Ann. 
278, 12  South.  353.  At  the  last  session  of  the 
court,  at  Shreveport,  in  State  v.  Voorhles,  45 
La,  Ann.  — ,  14  South.  117,  that  principle  of 
Jurisprudence  received  further  consideration. 
The  court  reaffirmed  the  principle  originally 
laid  down  in  State  v.  Nicholls,  30  La.  Ann. 
1217,  in  which  the  unanimous  approval  of  the 
court  renders  prominent  the  answer  of  the  re- 
spondents: "We  are  public  officers,  with  lim- 
ited powers,  acting  on  a  special  law,  not  au- 


thorized to  vary  from  It  or  exercise  any  dis- 
cretionary power  In  the  matter."  In  a  recent 
treatise  on  the  subject,  Merrill  on  Mandamus, 
(section  50,  par.  54,)  the  principle  is  approv- 
ingly inserted  in  his  text,  and  a  number  of 
authorities  are  cited  in  its  support.  The 
Judge  of  the  district  court  did  not  err  in  re- 
fusing the  mandamus;  and  the  Judgment 
appealed  from  is  therefore  affirmed,  with 
costs,  reserving  to  relator  whatever  rights  he 
may  have  to  ex^xise  in  other  proceedings. 


(45   La.   Ann.    1446) 

STATE  V.  CARRAU  et  al.    (No.  11,333.) 

(Supreme  Court  of  Louisiana.     Dec.  IS,  1803.) 

Justices  of  thb  Feacb— Jukisdiotiok  —  Usubpa- 

TioN  OF  Jurisdiction— Rbmedt. 

1.  A  justice  of  the  peace  has  no  jurisdie. 
tion  over  a  municipal  ordinance,  to  enforce  a 
I>enalty  by  fine  or  imprisonment  for  its  viola- 
tion. 

2.  Where  a  justice  of  the  peace  illegally 
imposes  the  penalty  of  a  police  magistrate,  the 
remedy  to  correct  ills  illejifal  act  is  by  invok- 
ing the  supervisory  jarisdiction  of  this  court, 
and  not  by  appeal. 

(SyUabus  by  the  Court.) 

Appeal  from  first  justice's  court,  parish  of 
St  Bernard;   A.  Nunez,  Judge. 

Jean  Carrau,  H.  Monvezin,  and  others  were 
convicted  of  violating  a  municipal  ordinance, 
and  appeal.    Dismissed. 

O.  v.  Soniat  for  appellants.  Frank  Mc- 
Ololn,  for  appellee  Louisiana  Board  of  Health. 

McENERY,  J.  The  poUce  Jury  of  St  Ber- 
nard passed  a  health  ordinance  relating  to 
the  slaught^ng  of  cattle  in  that  parish. 
The  penalty  for  violating  the  ordinance  is  a 
fine  of  $26,  and,  in  default  of  the  payment 
of  the  fine,  Imprisonment  in  the  parish  Jail 
for  not  more  than  30  days.  The  defendants 
were  arrested  on  a  warrant  Issued  on  an 
affidavit  charging  defendants  with  the  vio- 
lation of  said  ordinance,  and  were  convicted 
and  sentenced  to  pay  a  fine,  and.  In  default 
of  paying  the  same,  to  be  imprisoned  in  the 
parish  jalL  The  defendants  filed  several 
pleas  in  the  course  of  the  trial,  and  put  at 
issue  the  legality  and  constitutionality  of 
said  ordinance.  Their  defenses  being  over- 
ruled, on  conviction  they  appealed  to  tlils 
court,  under  article  81  of  the  constitution. 
This  article  grants  the  right  of  appeal  to 
this  court  in  all  cases  In  which  the  cwisti- 
tutionality  or  legality  of  any  tax,  toll,  or  Im- 
post whatever,  or  of  any  fine,  forfeiture,  or 
penalty,  imposed  by  a  mimitilpal  corpora- 
tion, shall  l>e  in  contestation,  whatever  may 
be  the  amount  thereof.  This  article  con- 
templates that  the  appeal  shall  l>e  from  a 
court  having  Jtu-isdiction  of  the  municipal 
ordinance  Imposing  the  penalty,  and  in  a 
proceeding  in  which  the  constitutionality  « 
legality  of  the  ordinance  can  be  presaited. 
In  this  case  it  is  evident  that  the  Justice  of 
the  peace  who  issued  the  warrant  on  affida- 
vit charging  the  defendants  with  a  vlolatl(» 
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of  said  ordinance,  and  who  tried  the  case 
and  Imposed  the  penalty,  had  no  jurisdiction 
of  the  matter.  It  was  not  a  civil  proceed- 
ing to  ccdiect  a  fine  Imposed  by  the  x>oUce 
ivtry  of  St  Bernard  parish,  but  it  was  a 
summary  proceeding  to  enforce  a  penalty 
under  police  regulations.  He  acted  in  the 
capacity  of  police  magistrate,  and  entertain* 
ed  Jurisdiction  in  a  case  not  conferred  on 
justices  of  the  peace  by  the  legislature. 
Board  v.  Nunez,  45  La.  Ann.  205,  12  South. 
125.  To  make  the  case  appear  more  clear, 
we  will  suppose  that  the  civil  district  court, 
Orleans  parish,  should  attempt  to  enforce  a 
dty  ordinance  for  an  Infraction  of  a  police 
regulation,  and  the  defendant  should  plead 
the  illegality  and  unccmstitutionality  of  the 
ordinance.  He  certainly  could  not  appeal 
from  the  Judgment  His  remedy  would  be 
to  inycAe  the  eap^visaey  Jurisdiction  of  this 
court  by  applications  for  writs  of  certiorari 
and  prohibition.  In  the  instant  case  we  have 
no  hesitancy  in  saying  that  the  Justice  of  the 
peace  usurped  Jurisdiction,  and  the  remedy  to 
correct  liis  illegal  acts  should  have  been  by 
timely  application  for  necessary  and  appro- 
priate writs  to  this  court  The  appeal  Is 
therefore  dismissed. 


(«  La.  Ann.  USQ 

BOTHICK  et  al.  v.  BOTHICK  et  al.    (No. 
11,28a) 

(Supreme  Oonrt  of  Louisiana.     Dec.  18,  1893.) 

Mabbiaob— Pbbsumptioiis  o»  Validitt— Evi- 
dkucb. 

1.  Where  a  man  keeps  house  with  a  woman 
whom  he  calls  his  wife,  introduces  her  into  the 
community  in  which  he  lives  as  his  wife,  re- 
ceives friends  and  relatives  at  his  house  as  a 
married  man,  and  he  and  his  wife  visit  them 
as  man  and  wife,  and  he  is  generally  known 
and  respected  as  a  married  man,  and  has  chil- 
dren who  are  christened  as  the  offspring  of  this 
cohabitation,  taking  his  name,  and  are  uni- 
versally looked  upon  as  legitimate  children, 
this  cohabitation  and  relationship  are  presump- 
tive evidence  of  marriage,  when  there  are  no 
facts,  and  no  general  or  partial  reputation  in 
the  community,  to  show  that  the  cohabitation 
is  Ulicit 

2.  The  abandonment  of  the  reputed  wife 
by  the  husband  when  such  relationship  exists 
is  not  proof  of  illicit  cohabitation,  ffis  decla- 
rations that  the  children  are  illegitimate,  ma.A'e 
after  the  abandonment  and  his  last  will,  in 
which  he  ignores  the  reputed  marriage,  are  not 
sufficient  proof  to  rebut  the  presumption  of 
marriage,  resulting  from  the  oral  testimony  es- 
tablistung  such  presumption. 

(Syllabus  by  the  Court) 

Appeal  from  dvU  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  William  Henry  Bothick  and 
Mary  Jane  Bothick  against  Thomas  W.  Both- 
ick and  others.  From  a  Judgment  for  plain- 
tUEs,  some  ot  the  defendants  appeal.  Affirm- 
ed. 

Franlc  L.  Richardscm  and  James  McCon- 
nell,  tor  appellants.  J.  S.  &  J.  T.  Whitaker 
and  William  T.  Honston,  for  plalnttffs  and 


appellees.    James    Tlmony    and    Henry   P. 
Dart,  for  defendants  and  appellees. 

McENEBY,  J.  This  salt  was  Instituted  for 
the  purpose  of  establishing  the  legitimacy  of 
plaintiffs  as  the  children  of  Thomas  W.  Both^ 
Ick,  daceased,  and  of  Catherine  (JonnoUy,  al- 
so deceased,  the  alleged  first  wife  of  Bothi(^ 
and  for  the  eventual  recovery  of  their  inher- 
itance as  the  heirs  of  their  daceased  parents. 
The  district  court  ruled  out  all'  testimony  as 
to  community  rights  and  claims  so  far  as  It 
went  to  establish  a  money  Judgment,  but  per- 
mitted it  in  this  connection  to  show  that 
there  was  property  in  this  state  own  3d  by 
the  deceased,  Bothidc,  reserving  to  plaintiffs 
the  right  thereafter  to  assert  their  claims  up- 
on said  property,  and  in  the  succession  of 
Bothick  in  the  court  having  Jurisdiction  of 
the  succession.  The  case  was  submitted  to  a 
Jtiry,  and  their  inquiry  was  limited  to  the 
question  of  the  legitimacy  of  plaintiffs, 
whether  or  not  Thomas  W.  Bothick  was  mar- 
ried to  Catherine  Connolly,  and  whether 
plaintiffs  were  the  issue  of  that  marriage. 
The  Jury  found  a  verdict  in  favor  of  plain- 
tiffs, and  a  Judgment  in  their  favor  was  ren- 
dered thereon.   The  defendants  appealed. 

Pleas  to  the  Jurisdiction,  res  Judicata,  no 
cause  of  action,  and  estoppel  were  filed  by 
defendants,  each  of  which  was  overruled. 
The  defendants  contend,  after  the  exclusion 
of  the  money  demand  there  was  no  amount 
in  dispute  to  give  Jurisdiction.  This  objec- 
tion is  met  by  the  allegations  in  the  petition, 
and  the  evidence  introduced  thereunder  to 
show  that  Bothick  owned  considerable  pro];>- 
erty  in  the  city  of  New  Orleans,  in  wMch  the 
diildren.  If  legitimate,  may  have  an  interest. 
The  other  pleas  could  more  properly  be  urged 
in  case  plaintiffs  pursue  property  in  the 
hands  of  third  persons,  acquired  at  succes- 
sion sale.  On  this  point  we  express  no  oi^n- 
ion.  It  is  certain  that  the  plea  of  prescrip- 
tion cannot  be  applied  to  the  issue  now  pend- 
ing, and  it  would  l>e  difficult  to  imagine  a 
case  in  which  the  plea  of  estoppel  could  be 
urged  to  defeat  a  suit  to  establish  legitimacy. 
Public  policy  favors  the  claims  of  legitimacy, 
and  we  have  said  that  when  the  conduct  of 
the  parties  has  been  such  as  to  create  the 
presumption  of  marriage  to  the  extent  that  it 
would  yield  only  to  proof  that  there  was  no 
such  marriage,  a  moral  estoppel  would  inter- 
vene, and  forbid  the  falsifying  of  their  acts 
and  conduct  by  the  parties.  Blasini  v.  Bla- 
sini,  30  La.  Ann.  138&  So  far  as  to  the  es- 
toppel by  the  failure  of  plaintiffs  to  assert 
their  rights  in  the  suit  for  the  settiement  of 
the  community  in  the  marriage  between 
Bothick  and  b'is  second  wife,  nee  (Cunning- 
ham, it  will  find  its  proper  place  with  the 
other  pleas  in  the  assertion  of  rights  chiim- 
ed  in  that  community  interest,  and  on  the 
property  sold  to  settle  it  On  this  point  we 
also  express  no  opinicm.  There  is  no  doubt 
that  the  plaintiffs  are  the  children  of  Thom- 
as   W.    Bothick    and    Catherine    Onnolly. 
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This  fact  there  Is  not  Uie  remoitest  clrcnm> 
stance  to  contradict  In  the  years  1816, 
1847,  1848,  1849,  Thomas  W.  Bothlck  lived  In 
tha  city  of  New  York,  and  in  Newarlc,  N.  J. 
He  came  to  New  Orleans  about  the  year 
1849  or  1850,  and  while  here  married  twice; 
the  last  wife  Burrlving  him.  From  the  time 
of  his  arrival  here  to  the  24th  of  July,  1874, 
he  llvad  with  Ann  J.  Ounnlngham.  She  was 
universally  rec(^;nized  as  his  wife,  and  was 
undoubtedly  married  to  him.  She  died  In 
1874,  and  afterwards  he  married  Olivia  J. 
Bothlck,  who  survives.  During  his  residence 
In  New  York  city  and  In  Newark,  N.  J.,  ha 
lived  with  Gath»ine  CcmnoUy  as  his  wife. 
No  proof  of  an  actual  marriage  exists,  and 
the  fact  of  the  marriage  rests  on  oral  evi- 
dence to  establish  the  presumption  of  Its  ss.- 
istence.  The  testimony  In  favor  of  plalntitCs 
Is  sufficient  to  establish  a  condusive  pre- 
sumption of  the  marriage  of  Thomas  W. 
Bothlck  and  Catherine  Connolly.  They  kspt 
house  together  as  man  and  wife  In  New  York 
dty  and  Newark,  N.  3.  They  were  known  in 
these  communities  as  man  and  wife,  and  re- 
celvsd  friends  and  relatives  as  such.  In  New 
York  they  resided  near  the  residence  of  Cath- 
erine  Connolly's  brothers,  John  and  James, 
and  visited  them  as  man  and  wife.  These 
broth  3r 8  are  spoken  of  as  respectable.  They 
are  both  dead.  The  testimony  may  be  sum- 
med up  in  the  evidence  of  John  Staniar,  the 
nephew  of  Thomas  W.  Bothlck,  who  knew 
his  uncle  in  New  York  city  in  1841,  and  sub- 
sequently in  N3w  Jersey  in  1846,  1847,  1848. 
He  did  not  know  Catherine  Connolly  by  this 
name,  but  knew  her  as  "Aunt  Bothlck" 
Bothlck  and  his  Aunt  Bothlck  lived  together 
as  man  and  wife.  He  visited  them  In  com- 
pany with  bis  mother,  a  sister  of  Thomas  W. 
Bothidc.  Tbey  wsre  treated  and  received  as 
man  and  wife  by  his  mother  and  his  rda- 
tives  gaiwally,  and  be  nev^  knew  anything 
to  the  contrary.  All  the  testimony  on  behalf 
of  plaintiffs  is  to  this  effect  In  fact,  he  was 
gsnerally  known  as  the  husband  of  Catherine 
C(Hincdly,  and  the  testimony  does  not  show 
that  this  relationship  was  eyor  doubted. 
There  Is  not  a  fact  adduced  or  a  dreumstance 
shown  that  would  Indicate  that  Catherine 
Connolly  was  the  mistress  of  Thomas  W. 
Bothlck.  Thdr  children  ware  baptized  with 
the  name  of  Bothi(^,  and  after  he  abandoned 
Catherine  Connolly,  in  1849  or  1850,  she  was 
always.  In  her  semi- widowhood,  recognized  as 
the  wife  of  Thomas  W.  Bothlck.  She  was 
buried  as  his  wif  3.  The  plaintiff  W.  H.  Both- 
idc  was  brought  to  this  dty  at  an  early  age, 
and  taken  into  Thomas  W.  Bothlck's  fami- 
ly. His  danghtor,  the  coplalntlff,  visited  this 
dty  also,  and  was  introduced  Into  his  family 
as  his  daughter.  To  negative  this  testimony 
the  defendants  rely  upon  loose  declarations 
In  Bothldt's  sacond  household,  where  W.  H. 
Bothlck,  la  family  disturbances,  was  called 
a  bastard;  and  on  the  declarations  of  a  half- 
sister  that  his  father  said  he  and  his  sister 
were  illegitimate,  but  that  his  mother  was  a 


good  woman;  and  In  the  last  testament  of ' 
Bothlck,  in  whldi  he  ref  arred  only  to  his  last 
two  marriages,  and  made  provisions  for  the 
children  In  each.  Ignoring  the  first  set  of 
children  altogether.  The  loose  dedaratlcots 
In  fits  of  anger,  in  evident  hostility  to  the 
plaintiff  W.  H.  Bothlck,  in  tha  second  house- 
hold of  his  ftither,  are  entitled  to  lltUe 
weight  And  in  reference  to  bis  repeated 
declarations  of  the  Illegitimacy  of  the  chil- 
dren to  his  daughtar  when  on  a  visit  to  him, 
and  the  nonrecognltlon  of  the  children  in  the 
will,  we  think  that  a  moral  estoppd  Inter- 
venes In  fkivor  <^  the  children,  to  prevent 
the  denial  of  his  acts  and  conduct  During 
tha  residence  of  the  parties  In  New  York  and 
New  Jersey  they  lived  In  the  observance  of 
aU  the  obligations  of  marriage,  and  their  acts 
and  conduct  were  not  compatible  with  any 
other  theory  than  an  actual  marriage  between 
them.  Blashil  y.  Blasinl,  30  La.  Ann.  1S9S. 
The  defendants  rely  upon  the  case  of  Powers 
T.  Charbmury's  Bx'rs,  85  La.  Ann.  630.  This 
case  Is  In  full  accord  velth  Blaslnl  v.  Blaslnl, 
30  La.  Ann.  1388.  In  both  cases  the  doctrine 
Is  announced  that  the  evidence  of  cohabita- 
tion as  man  and  wife  must  be  general  and 
consistent,  not  partial  and  drcumscribed,  and 
of  such  character  as  to  authorize  and  create 
the  presumption  tliat  they  were  actually  mar- 
ried, with  aU  the  formalitias  required  to  con- 
stitute a  valid  marriage  by  the  law  of  the 
place  at  which  It  is  reputed  to  have  been 
celebrated.  In  the  case  of  Powers  v.  Charb- 
miuT's  Bx'rs  it  was  proved  that  the  reputa- 
tion of  living  together  as  man  and  wife  was 
negatived  by  the  acts  of  the  parties,  and  by 
the  reputation  of  concubinage  among  friends 
and  relatives.  In  the  case  of  McConnell  v. 
New  Orleans,  16  La.  Ann.  410,  it  was  shovra 
that  Mary  Ann  Wall  was  reputed  to  be  the 
mistress  of  Pulley.  In  the  Instant  case  there 
is,  as  stated,  no  testimony  whatever  that  indi- 
cates that  Thomas  W.  Bothlck  and  Catherine 
Connolly  occupied  any  other  relation  to  each 
other  than  husband  and  wife  when  they  co- 
habited together  in  New  York  and  New  Jer- 
sey. The  abandonment  of  the  home  by  the 
husband  is  not  sufficient  to  das  troy  this  pre- 
sumption; nor  are  bis  declarations,  even  if 
satisfactorily  proved  in  this  case,  sulflcient 
for  this  purpose  after  the  abandonment  We 
condude  that  the  plaintiffs  are  the  legitimate 
children  of  Thomas  W.  Bothlck  and  Cather- 
ine Connolly.   Judgment  atBrmed. 


(U  La.  Ann.  t7) 
STATE  V.  HILL.    (No.  11,412.) 
(Supreme  Court  of  Louisiana.    Jan.  2,  18M.) 

HOMICIDB— IXTOXICA.TI0N  AS  A  DBKNai— BuBDaiT 

ov  Froov — iNSTBUonoNS — Rkasonablb  Doubt. 
1.  The  trial  iudge  dedined  to  eive  to  the 
iury  the  following  requested  special  charwe^ 
viz.:  "If  the  jury  has  a  reasonable  doubt 
whether  the  defendant  was  intoxicated  to  such 
a  degree  as  to  create  a  state  of  mental  con- 
fusion, exdadlng  the  possibility  of  a  specific 
intent  to  take  ufe,  or  positive  premeditation. 
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then  the  verdict   ahoiild  be,   'Gallty  of  mtat- 
•lanehter.' " 

2.  Intoxication  of  the  accused  to  ancb  a 
degree  as  to  render  him  incapable  of  malice 
in  the  perpetration  of  a  homicide  is  a  special 
defense,  like  a  plea  of  insanity,  and  pats  the 
burden  of  proTing  it  npon  the  party  urging 
it;  and  its  truth  must  be  established  by  a 
fair  preponderance  of  evidence. 

3.  While  it  is  the  duty  of  the  prosecution 
to  make  out  the  malicious  intent  of  the  accoaed, 
in  the  perpetration  of  a  homicide,  beyond  a  rea- 
sonable doubt,  yet  it  is  not  its  duty  to  prove  a 
negative,  by  lowing  that  the  accused  was  not 
intoxicated  to  such  a  degree  as  to  render  him 
incapable  of  entertaining  malice  at  the  time 
of  the  homicide  beyond  a  reasonable  doubt; 
and  the  trial  judge  was  guilty  of  no  error  in 
refusing  to  so  charge  the  Jury. 

(Syllabns  by  the  Conrt) 

Appeal  from  district  court,  pariah  of  Ten- 
sas;   Field  F.  Montgomery,  Judge. 

Silas  Hill,  having  been  convicted  of  mur- 
der, appeaU.    Affirmed. 

Tonng  &  Young,  for  appellant  M.  J.  Cun- 
ningham, Atty.  Oen.,  Joseph  B.  Ransdell. 
Dlst  Atty.  and  R.  B.  Silyder,  Jr.,  Sp.  Coun- 
sel, for  the  State. 


WATEINS,  J.  The  defendant  was  con- 
victed on  a  charge  of  murder,  and  sentenced 
to  death,  and  prosecutes  an  appeal  from  the 
Judgment  rendered,  placing  bis  sole  reliance 
on  the  alleged  error  of  the  trial  Judge  In 
refusing  to  give  to  the  Jury  one  requested 
special  charge.  The  special  charge  request- 
ed and  refused  was  of  the  following  tenor, 
to  wit:  "It  the  Jury  has  a  reasonable  doubt 
whether  the  defendant  was  Intoxicated  to 
such  a  degree  as  to  create  a  state  of  mental 
confusion,  excluding  the  possibility  of  a  spe- 
cific Intent  to  take  life,  or  positive  premedi- 
tation, then  the  verdict  should  be,  "Guilty 
of  manslaughter.'"  The  argument  of  de- 
fendant's counsel  upon  this  proposition  is 
that.  Inasmuch  as  evidence  had  gone  to  the 
Jury  as  to  the  d^endant's  state  of  intoxi- 
cation at  the  time  of  the  homicide,  it  was 
the  province  of  the  Jury  to  determine  the 
degree  of  Intoxication,  and  whether  it  was 
soffldent  to  reduce  the  grade  of  the  crime 
committed  from  murder  to  manslaughter; 
and  from  that  premise  his  contention  Is  that, 
as  the  state  must  prove,  beyond  a  reasonable 
doubt,  every  essential  element  of  the  crime 
charged,  and  as  malicious  intent  or  motive 
Is  an  essential  element  of  the  crime  of  mur- 
der, the  state  was  bound  to  prove  that  the 
accused  was  not  so  Intoxicated  as  to  ren- 
der blm  incapable  of  entertaining  malice  to- 
wards the  accused;  and  hence  the  defend- 
ant was  entitled  to  the  charge  requested.  Or, 
In  other  words,  that  the  defendant  does  not 
rely  upon  a  special  defense,  but  on  the  want 
of  sufficient  evidence  to  establish  the  exist- 
ence of  malice  on  the  part  of  the  defendant, 
on  account  of  his  drunkenness  at  the  time 
of  the  homicide.  Hence,  If  the  evidence 
raises  a  reasonable  doubt  of  such  a  degree 
of  Intoxication  as  to  create  an  Impossibility 
of  the  existence  of  malicious  Intent  on  the 


part  of  the  accnsed,  the  grade  of  the  crime 
Is  reduced  to  manslaughter.  On  the  part  of 
tiie  state  the  argument  Is  that  the  intoxlca- 
tlou  of  the  accnsed  Is  resonted  to  as  a  spe- 
cial defense,  like  a  plea  of  Insanity,  and  that 
the  rules  of  law  provided  to  test  the  latter 
should  be  applied  In  this  case  to  test  the 
degree  of  the  defendant's  intoxication.  He 
dtes  De  Ranee's  Case,  84  La.  Ann.  190, 
wherein  the  court  had  under  consideration 
the  special  defense  of  insanity,  and  In  their 
opinion  said,  vis.:  "The  prosecution  must 
prove  all  the  essential,  affirmative  allega- 
tions .[of  the  indictment]  beyond  a  reason- 
able doubt,  [but]  the  Inirden  of  proof  on 
the  plea  (of  Insanity]  rests  npon  the  party 
ivging  It;  and  Its  tmth  must  also  be  estab- 
lished beyond  a  reasonable  donbt"  He  also 
cites  Coleman's  Case,  27  La.  Ann.  682.  We 
are  of  the  opinion  that  the  plea  of  drunk- 
enness Is  a  special  defense,  and,  like  any 
other,  must  be  proved  by  the  party  urging 
It,  to  the  satisfaction  of  the  Jury.  It  was 
the  duty  of  the  stato  to  establish  the  ma- 
licious homicide  of  the  deceased,  at  the 
hands  of  the  accused,  beyond  a  reasonable 
doubt;  and  If,  In  making  that  proof,  the 
drunkenness  of  the  defendant  was  developed. 
It  was  a  drcnmstance  for  the  consideration 
of  the  Jury,  along  with  other  proven  facts 
of  the  case.  In  deteWnlning  tiie  felonious 
Intent  of  the  homicide.  But  it  does  not 
follow  It  was  the  duty  of  the  state  to  make 
proof  of  a  negative,  by  showing  beyond  a 
reasonable  doubt  that  the  defendant's  state 
of  intoxication  was  of  a  degree  not  to  In- 
terfere with  his  Judgment  and  Intelligence, 
or  preclude  the  possibility  ot  his  entertain- 
ing malice  towards  the  deceased.  The  trial 
Judge  properly  declined  to  give  the  requested 
special  charge,  and  the  accnsed  Is  witbont 
grounds  of  complaint    Judgment  affirmed. 


(«  La.  Ana.  O 
STATE  V.  JOHNSON.    (Na  11,410.) 
(Supreme, Govrt  of  Louisiana.    Jan.  2,  1894.) 

HoMicina— SoppiciEKCT  ot  Vesdiot 

The  finding  by  the  jury  of  the  guilt  of 
an  accused  must  be  direct  and  positive.  The 
conrt  is  not  justified  to  "reason"  to  an  in- 
ferred verdict  of  guilty.  A  v^dict  consisting 
of  the  simple  word  ''manslaughter,"  written 
on  the  indictment,  not  prefixed  by  the  words 
"guilty  of,"  is  fatally  defective,  and  it  is  not 
cured  by  a  polling  of  the  jury,  when  the  only 

aiiestion  asked  of  its  members  was,  "Is  man- 
aughtar  your  verdict?" 
(Syllabns  by  the  Court) 

Appeal  from  district  court  parish  of  Ter- 
rebonne; L.  P.  Calllouet,  Judge. 

Simca  Johnson  was  convicted  of  man- 
slaughter, and,  a  motion  in  arrest  of  Judg- 
ment having  been  sustained,  the  state  Ap- 
peals.   Affirmed. 

M.  J.  Onnnlngham,  Atty.  Gen.,  and  B.  F. 
Winchester,  ZMst  Atty.,  for  the  Stata  L. 
F.  Suthon,  for  appdlee. 
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NIOHOLLS,  O.  J.  Tbe  accnsed  was  In- 
dicted for  tbe  murder  of  one  Bose  Boldai. 
The  case  was  taken  ap  for  trial,  and  evi- 
dence heard,  an<^  in  tlie  mtnutes  of  November 
20,  1893,  -we  find  the  following  entry:  "After 
mature  consultation  and  deliberation,  the 
Jury  returned  into  open  court,  in  the  pres- 
ence ot  the  accused,  Simon  Jolmson,  and 
then  and  there  wore  called  by  the  derk  of 
the  court,  when  each  Juror  answered  to  his 
name;  and,  on  being  further  asked  by  said 
officer  If  they  liad  agreed  upon  a  verdict, 
they  answered  in  the  affirmative,  and, 
tluYHigh  Edgar  X  Ricliard,  their  foreman, 
selected  among  themselves,  presented  to  the 
court  the  following  verdict:  'Manslaughter. 
[Signed]  E.  J.  Richard,  Foreman.*  The 
said  verdict  was  then  read  to  the  Jury.  On 
being  asked  by  the  clerk  of  the  court  wheth- 
er such  was  their  verdict,  the  said  jury  an- 
swered that  it  was,  whereupon,  on  motion  of 
counsel  for  accused,  the  court  ordered  that 
the  Jury  be  polled,  when  each  juror,  on  be- 
ing asked  by  the  clerk  of  the  court  if  'man- 
slaughter' was  his  verdict,  answered  in  the 
affirmative,  whereupon  tbe  court  ordered  said 
verdict  recorded,  the  accused  remanded,  and 
the  jury  dlscliarge<1  in  this  case;  all  In  pres- 
ence of  the  accused."  The  accused  moved 
In  arrest  of  judgment  on  the  ground  that  "the 
verdict  of  the  jury  rendered  In  this  cause  Is 
meaningless,  and  fatally  defective,  and  is 
as  much  a  verdict  of  acquittal  as  of  convic- 
tion." The  district  judge  sustained  this  mo- 
tion, and  (HTdered  the  accused  to  t>e  remand- 
ed, to  await  further  proceedings  under  the 
Indictment    The  state  has  appealed. 

The  defendant,  In  his  brief,  contends  that 
'in  legal  contemplation  a  verdict  Is  a  Judg- 
ment It  must  decide  something.  It  must 
declare  the  guilt  or  the  Innocence  of  the  ac- 
cused. It  must  pass  upon  the  issue  present- 
ed. The  simple  word  'manslaughter'  surely 
decides  nothing.  It  is  the  name  of  a  crime 
only.  The  court  can  supply  nothing  to  make 
a  judgment  out  of  this  verdict.  The  Jiuy 
alone  could  do  that  and  it  has  passed  away." 
We  are  of  the  oplnlcm  that  the  ,y»dlct  is 
fatally  Imperfect  and  defective.  It  does  not 
pass  upon  the  guilt  or  Innocence  of  the  ac- 
cused, and,  however  dear  we  may  be  as  to 
the  idea  which  tbe  Jury  Intended  to  convey, 
we  cannot  reach  a  judgment  in  a  criminal 
case  purely  by  Intendment  as  we  would  have 
here  to  do.  In  some  states  and  for  some 
offenses,  the  Jury  not  only  determines  the 
guUt  or  Innocence  of  the  accused,  but  as- 
sesses the  punishment;  and  in  such  cases  it 
has  l>een  held  that  the  verdict  must  find  tbe 
defendant  guilty;  then  add  the  punishment; 
that  the  latter  without  the  former  would  be 
inadequate.  These  decisions  must  obviously 
rest  upon  the  principle  that  the  coturt  Is  not 
authorized  ae  justified  to  "reason"  to  an  in- 
ferred verdict  of  guilty  against  the  accused. 
See  Bish.  Crlm.  Proc.  (3d  Ed.)  par.  1012,  and 
notes  thereunder.  Tbe  finding  of  the  jury 
of  the  guilt  of  tbe  prisoner  must  be  direct 


and  positive.  The  state  dabns  that 
polling  of  the  jury  had  the  effect  of  curing 
the  Imperfections  of  the  verdict,"  and  State 
V.  Smith,  33  L<\.  Ann.  1416,  and  State  v.  Ross, 
32  La.  Ann.  855,  are  relied  upon  In  support  of 
this  contention.  An  examination  of  the  man- 
ner In  which,  in  this  case,  the  jury  was 
polled,  will  show  that  the  situation  was  not 
varied  or  altered  for  the  better  by  that  fact 
For  the  reasons  herein  assigned,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  Judg- 
m«at  appealed  from  be,  and  the  same  is  h^e- 
by,  affirmed 


(«   La.    Ann.   1434) 

errATB  v.   frier.    (No.   11,398.) 

(Supreme  Court  of  Louisiana.    Dec.  20,  1893.) 

Challekge  or  Jdbors — Competbxct  —  Hohicids 

— Instructionb. 

1.  The  state  has  the  right  to  have  rejected, 
as  jurors,  parties  who  declare  that  under  no 
circumstances  would  they  render  a  verdict  of 
guilty,  based  solely  upon  circumstantial  evi- 
dence, and  to  proponnd  to  jurors,  on  their  voir 
dire,  questions  directed  to  the  oscertainment  of 
tliat  fact    State  t.  Shields,  33  La.  Ann.  994. 

2.  The  overrnling  by  the  court  of  a  chal- 
lenge to  the  competency  of  a  juror,  who.  on  his 
voir  dire,  declared  "that  he  had  formed  an  opin- 
ion from  rumor,  and  that  it  would  take  strong 
evidence  to  remove  this  opinion;  that  he  liad 
no  bias  or  prejudice,  like  or  dislikei.  for  or 
against  the  accused;  that  he  could  render  a  fair 
and  impartial  verdict  between  the  state  and  the 
accused,  according  to  the  law  and  the  evidence 
on  the  trial,  without  being  in  any  way  Influ- 
enced by  what  he  had  beard  or  the  opinion 
he  had  formed."— sustained.  State  v.  Garig, 
8  South.  034,  43  La.  Ann.  367. 

3.  The  refusal  of  the  court  to  submit  to 
the  jury  a  special  charge,  "that  in  cases  de- 
penung  upon  circumstantial  evidence.  It  is  but 
reasonable,  in  case  of  doubt,  to  expect  that 
some  motive,  and  a  strong  one,  should  be  as- 
signed as  inducement  to  commit  an  act  from 
which  our  nature  is  abHorrent  and  the  con- 
sequences of  which  are  Ubually  so  fatal  to  the 
criminal,"  sustained. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  West 
Feliciana;  F.  D.  Brame,  Judge. 

Clayton  Frio*  was  convicted  of  shooting 
at  anoth»  with  Intent  to  murdw,  and  ap- 
peals.   Affirmed. 

S.  McC.  Lavrrason,  for  appellant  Joseph 
L.  Golson,  Dlst  At^.,  and  M.  J.  Gunning- 
ham,  Atty.  Gen.,  for  the  State. 

NIOHOLLS,  O.  J.  This  Is  a  prosecution  Ot 
the  defendant  under  an  Indictment  charging 
him  with  shooting,  while  lying  In  wait  with 
intent  to  kill  and  murder,  his  brother,  Sidney 
A.  Frier.  The  defenaant  was  convicted  by 
the  jury  of  shooting  wltb  Intent  to  kill  and 
murder,  and  sentenced  to  the  penitentiary 
for  15  years.    He  has  appealed. 

Three  blUs  of  exceptions  are  submitted  for 
our  consideration:  The  first  bill  states  that 
upon  Impaneling  the  Jury  the  district  attor- 
ney asked  each  and  every  juror,  upou  his 
voir  dire,  the  following  question:  "If  it  ap- 
pears by  the  testimony  of  witnesses  that  the 
guilt  of  the  accused  Is  proven  by  a  chain 
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of  circnmBtaiices,  would  yon  thai  convict? 
Or,  In  otho'  words,  would  you  convict  on  cir- 
cumstantial evidence?"  To  the  propounding 
of  which  question  the  accused,  by  counsel, 
objected,  as  being  prejudicial  to  him,  giving 
the  state  an  unfair  advantage  in  the  selec- 
tion of  the  Jury,  and  as  being  tantamount 
to  asking  the  Juror  whether  he  would  require 
much  or  little  evidence  to  convict.  All  the 
Jurors  answered  this  question  In  the  affirm- 
ative, but  one  J.  H.  N.  Austin,  who  said  that 
in  capital  cases  he  would  not,  and  two  others, 
who  said  they  would  not  under  any  circum- 
stances, whereupon  the  court  ordered  them 
to  stand  aside,  and  refused  to  allow  them 
to  sit  upcm  the  Jury,  over  the  said  objection 
of  defendant,  to  which  ruling  of  the  court, 
in  permitting  said  question  and  setting  aside 
said  Jur(H^  defmdant  excepted.  The  district 
Judge,  in  signing  the  bill  said:  "The  accused 
exhausted  his  peremptory  challenges  before 
the  Jury  was  fully  empaneled."  "The  Jurors 
mentioned  in  the  bill  as  being  refused  and  set 
aside  were  challenged  for  cause  by  the  state, 
and  the  chanenges  sustained  by  the  court. 
The  question  asked  the  Jurors  was  cate- 
fully  explained  to  them  to  mean  whether 
or  not  they  would  in  any  case,  or  under  any 
circumstances,  rendor  a  verdict  of  guilty, 
based  solely  upon  circumstantial  evidence." 
The  sec<»id  biU  states  that,  upon  impaneling 
the  Jury,  the  Jm-ors  Harvey,  Louis  White, 
and  Dave  Michel,  being  examined  upon  their 
voir  dire,  answered  that  they  had  f<»ined  and 
expressed  an  opinion  In  the  case,  and  that  it 
would  take  very  strong  evidence  to  remove 
this  opinion,  whereupon  accused,  by  counsd, 
challenged  said  Jurors  tor  cause;  and,  the 
court  having  overruled  the  challenges,  he  per- 
emptorily challenged  two  of  said  Jurors,  and 
the  titird  named  Juror  was  taken  upon  the 
jury  because  defendant  bad  then  exhausted 
his  peremptcM7  challenges;  to  which  ruling 
of  the  court  in  the  case  of  each  of  said  Jurors, 
the  defendant  excepted.  Referring  to  these 
objections,  the  court  said:  "Harvey  said,  in 
answer  to  questions  by  the  court,  that  be  had 
formed  an  opinion  from  rumor.  It  was  not 
a  fixed  oplnliHL  He  had  no  bias  or  prejudice, 
like  or  dislike,  for  or  against  the  accused. 
That  his  opinion  would  be  changed,  if  the 
evidence  was  strong  enough.  He  could  go 
on  the  Jury,  and,  aftor  hearing  the  evidence 
on  the  trial,  and  the  law  as  given  by  the 
court,  and  render  a  fair  and  impartial  verdict 
between  the  state  and  the  accused,  without 
being  influenced  in  any  way  by  what  he  had 
heard,  or  by  the  opinion  he  had  formed." 
Louis  White  said,  in  answer  to  questions  by 
the  court,  he  Iiad  farmed  an  opinion  from 
rumor,  and  that  it  would  take  very  strong 
evidence  to  remove  this  opinion;  that  he 
had  no  bias  or  prejudice,  like  or  dislike,  for 
or  against  the  accused;  that  he  could  render 
a  fair  and  Impartial  verdict  betweoi  the 
state  and  the  accused,  according  to  the  law 
and  the  evidence  on  the  trial,  without  being 
in  any  way  influenced  by  what  be  had  beard 


or  the  opinion  he  had  formed.  Dave  Mlchd 
made  the  same  answers  to  the  questions  of 
the  court  as  did  Louis  White,  except  that  he 
said  it  would  take  strong  evld«ice  to  re- 
move the  opinion  he  had  formed.  The  court 
further  said  that  "the  accused,  through  coun- 
sel, urged  especially  for  the  consideration  of 
the  court,  in  each  of  these  cases,  that  the 
accused  might  have  no  evidence  to  rebut  the 
evidence  offered  and  adduced  by  the  state, 
and  might  have  to  depend  entirely  upon  the 
argument  of  his  counsel  to  combat  the  in- 
ference to  be  drawn  from  said  evidence,  and 
depend  upon  circumstantial  evidence."  The 
third  bill  is  to  a  refusal  by  the  district  Judge 
to  charge  the  Jury,  as  requested  by  counsel 
of  the  accused,  that,  "In  cases  depending 
upon  circumstantial  evidence,  it  is  but  rea- 
sonable, in  case  of  doubt,  to  expect  that  some 
motive,  and  that  a  strong  one,  should  be 
assigned  as  inducement  to  commit  an  act 
from  which  our  nature  is  abhorrent,  and  the 
consequences  of  which  are  usually  so  fatal  to 
the  criminal."  Defendant  claims  that  the 
charge  was  pertlnoit,  and  had  not  been  cov- 
ered by  the  charge  of  the  court  The  court 
said  it  refused  the  charge  requested  on  the 
grounds  "(1)  that,  so  far  as  any  part  of  the 
requested  charge  might  be  pertinent  or 
proper.  It  had  been  fully  covered  by  the  writ- 
ten charge  of  the  court  already  given;  (2)  It 
was  misleading;  (3)  it  announced  no  prin- 
ciple of  law  applicable  to  this  or  any  oth» 
case;  (4)  It  was  merely  argumoitatlve;  (5) 
practically,  it  was  a  request  that  the  court 
shall  charge  the  Jury  It  would  be  unreasona- 
ble for  them  to  find  a  verdict,  unless  a  strong 
motive  tor  the  crime  was  proven  on  tbe 
trial." 

The  objection  urged  by  the  def^idant  to 
the  right  of  the  district  attorney  to  propound 
to  each  Juror,  on  his  vc^  dire,  the  question 
which  he  did,  was  not  well  taken,  in  the 
f<M:m  in  which  the  question  was  asked,  and 
as  explained  to  the  Jury.  State  v.  Shields, 
33  La.  Ann.  094.  The  state  has  the  right 
to  have  rejected,  as  Jurors,  parties  who  de- 
clare that  under  no  circumstances  would 
they  render  a  verdict  of  guilty,  based  solely 
upon  circumstantial  evldoice.  The  action  of 
the  court  in  excluding,  as  Jurors,  the  three 
persons  referred  to  In  the  first  bill  of  excep- 
'tlons,  was  not  eiror,  the  case  about  to  be 
tried  being  upon  a  charge  punishable  by 
death.  Austin's  answer  as  fully  unfitted  him 
for  a  Juror  as  the  absolute  and  general  an- 
swers of  tbe  other  two  unfitted  them.  The 
state  and  the  defense  both  concur  In  the 
statement  that  this  case  was  based  exclu- 
sively upon  circumstantial  evidence. 

The  ruling  of  the  court  upon  the  fitness  of 
the  three  jurors,  Harvey,  White,  and  Mlchd, 
was  evidently  based  upon,  and  is  Justified 
by,  the  line  of  decisions  cited  in,  and  acted 
up<m  In,  State  v.  Oarig,  43  La.  Ann.  367,  8 
South.  934. 

The  special  charge  asked  for  was  properly 
refused  to  be  submitted  by  tbe  Judge  to  the 
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Jnrjr.  We  assume  from  It  that  tbe  state  hod 
failed  to  assign,  and  to  show  affirmatlvdy, 
the  existence  of  a  motive  on  the  part  of  tbe 
accused  for  the  commission  of  the  crime. 
Had  the  request  been  granted,  we  think  the 
jury  would  have,  unquestionably,  been  led 
to  believe,  from  the  language  in  which  It  was 
couched,  that  the  case  before  it  was.  In  the 
opinion  of  the  judge,  one  of  doubt,  and  one 
which  reasonably  called  fCM:  the  assignment 
and  proof  by  the  state  of  a  strong  motive  In 
the  defendant  to  commit  the  crime.  The 
judge  correctly  declined  to  make  such  a 
statement  For  the  reasons  herein  assigned, 
It  Is  hereby  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be,  and 
the  same  Is  hereby,  alflrmed. 


(46  La.  Ann.  38) 

STTATB  v.  DUBARRY.    (No.  11,352.) 

(Supreme  Court  of  Loniaiana.    Jan.  2,  18M.) 

MUNIOIPAL    Okdinahos  —  Reoulatinq  Privais 
Marebtb— Reasonableness  of  Fkovisions. 

1.  An  ordinance  within  the  power  delegated 
is  not  illegal. 

2.  Act  Wo.  116  of  1888  delegates  to  the 
city  council  the  anthority  to  preacribe  by  or- 
dinance "tbe  manner  private  markets  shall  be 
kept." 

3.  If  tbe  power  is  not  specially  announced, 
the  terms  of  the  act  cover  an  implied  power  in 
the  council. 

4.  Under  an  implied  power,  the  reasonable- 
ness of  an  ordinance  is  a  judicial  question  for 
the  courts. 

5.  The  records  do  not  disclose  any  evi- 
dence to  show  unreasonableness  of  the  ordi- 
nance. 

6.  Without  evidence  establishing  the  un- 
reasonableness of  the  ordinance,  the  court  will 
not  decide  that  it  is  unreasonable,  and  that  the 
plan  proposed  by  the  defendant  for  his  market 
house,  is  reasonable,  and  offers  every  security 
for  cleanliness  and  ventilation. 

7.  The  ordinance  assailed  by  the  defend- 
ant is  reasonable.  It  is  not  oppressive,  nm  is 
it  ultra  vires. 

(Syllabus  by  the  Court.) 

Appeal  from  recorder's  court  ot  city  of 
New  Orleans;  Edward  S.  Whitaker,  Judge. 

Jean  Dubarry,  having  been  convicted  of 
violating  an  ordinance  of  the  dty  of  New 
Orleans,  appeals.     Affirmed. 

W.  J.  Waguespack,  for  appellant  T.  B. 
Bozier,  Asst  City  Atty.,  and  B.  A.  0'S1IlI^ 
van,  C>tty  Atty.,  tor  the  State. 

BRBAUX,  J.  The  accused  was  convicted 
and  fined  for  violating  an  ordinance  of  the 
dty  council  relating  to  private  markets,  and 
from  tbe  judgment  condemning  him  he  ap- 
peals. His  grounds  before  this  court  are  that 
the  ordinance  is  unreasonable,  oppressive, 
and  ultra  vires.  The  ordinance  assailed  for 
illegality  prescribes  that  the  private  market 
shall  measure  10x15  feet  in  superfldal  area; 
16  feet  in  height  from  floor  to  ceiling;  that  it 
shall,  moreover,  be  separated  from  the  near- 
est building  by  a  distance  of  3>^  feet,  and  be 
well  ventilated;  the  floor  to  be  of  flagging 
or  cement;    that  the  stalls  and  stands  be 


washed  and  cleaned  dally,  and  kept  in  the 
highest  state  of  cleanliness.  The  defendant 
admits  that  his  buUdlng  is  less  than  16  feet 
from  floor  to  ceiling;  that  it  is  less  than  3^ 
feet  from  the  nearest  building;  that  the  floor 
is  of  wood,  and  not  of  flagging  and  cement 
The  right  to  keep  private  mai^ets  was  grant- 
ed by  the  l^slature,  and  in  thus  granting 
the  rlj^t  they  were  subordinated  to  the 
police  power  for  the  maintenance  of  deanli- 
ness  and  salubrity.  To  the  dty  council  the 
power  to  govern  and  regulate  the  private 
markets  was  delegated.  It  is  not  unreason- 
able, in  a  dty  Imperfectly  drained,  located 
on  low  lands  near  marshes  and  swamps,  in  a 
warm  dimate,  to  adopt  an  ordinance  requir- 
ing that  the  building  shall  be  TentOated,  and 
the  floor  cemented.  It  Is,  on  tbe  contrary, 
reasonable  to  guard  against  local  causes,  and 
to  be  alert  not  to  expose  a  large  population 
in  a  malarious  atmosphere.  The  defendant 
wishes  to  substitute  his  judgment  regarding 
these  market  buildings  to  that  exercised  I^ 
tbe  public  authorities  In  adopting  an  ordi- 
nance they  deemed  the  pnUlc  health  re- 
qtUred.  Should  we  allow  the  demand,  and 
the  defendant  were  to  establish  a  private 
market  such  as  his  interest  or  judgment  sug- 
gests, others  also  would  doubtless  be  pleased 
to  make  a  similar  departure  from  the  re- 
quirement of  the  ordinance  assailed  by  the 
defendant;  and  in  a  short  time  all  health  or- 
dinances regulating  these  markets  would  be 
defeated  and  rendered  useless.  Such  pros- 
trations of  regulations  for  public  health  can- 
not be  thought  of  for  a  moment.  The  de- 
fendant argues  that  tbe  cn-dinance  operates 
oppressively.  The  ordinance  is  one  ordained 
under  a  law  of  necessity.  In  order  that  an 
ordinance  may  be  dedared  oppressive  it  most 
be  partial  and  unjust.  The  ordinance  is  gen- 
eral, and  applies  to  all  who  follow  the  occu- 
pation followed  by  the  defendant  They  are 
all  subject  to  the  same  law,  and  required  to 
conform  to  the  regulation  Imposed  in  pnbltb 
Interest  The  licenses  are  Issued  upon  the 
condition  that  the  occupation  shall  be  con- 
ducted in  accordance  with  the  laws  and  ordi- 
nances adopted  under  proper  authority.  Nor 
can  it  be  said  that  the  ordinance  is  unjust  in 
the  sense  that  it  is  oppressive.  The  regula- 
tions of  public  corporations  for  their  police 
and  health  are  obligatory  upon  all  persons 
who  are  within  their  authority,  provided  they 
ccataln  nothing  unauthorized,  or  contrary  to 
law,  or  are  unreasonable.  In  obeying  this 
ordinance  the  defendant  will  not  be  subjected 
to  anything  imjuat  and  unreasonable.  Ordi- 
nances to  maintain  the  deanliness  of  market 
places  are  not  unjust,  but  are  prompted  by 
tbe  highest  regard  for  the  safety  of  the  com- 
munity; and  It  is  only  an  act  of  justice  to 
take  precautionary  measures  to  suppress  any- 
thing that  may  be  hurtful  to  life  or  preju- 
dicial to  health.  Xhvery  person  owes  a  cer- 
tain duty  to  the  public,  and  one  of  these 
duties  requires  that  the  public  shall  not  be 
exposed  to  nuisances  of  any  kind. .  It  was  to 
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prevent  pnbUc  nnisanceB  that  the  ordinance 
was  adopted,  and  in  thus  goarding  against 
the  possibility  of  a  nuisance  no  injustice  has 
been  committed.  The  position  of  the  defend- 
ant that  the  ordinance  is  nltra  the  authority 
of  the  cotmcil  Is  equally  as  untenable.  The 
question  suggests  itself,  why  was  the  law  No. 
116  of  1S88  enacted,  if  It  does  not  grant  addi- 
tional authority  to  the  council?  Prior  to  its 
enactment,  the  police  power  of  the  council 
was  sufiSdent  to  enact  all  proper  regulations 
fttlling  under  that  power,  under  the  terms  of 
the  charter.  If  It  did  not  delegate  authority 
to  the  council  to  adopt  the  ordinance  assailed, 
the  act  added  nothing  to  previously  existing 
authority.  We  do  not  so  interpret  the  act. 
Tlie  legldatlTe  wUl  is  obvious,  and  expressed 
with  clearness  sufficient  not  to  be  misunder- 
stood. By  the  terms  of  the  statute  the  dty 
council  Is  authorized  to  adopt  such  ordinances 
for  the  government  and  regulation  of  private 
markets  as  they.  In  their  discretion,  may 
deem  proper;  and  they  may  prescribe  by 
ordinance  the  manner  In  which  such  private 
markets  shall  be  kept  This  covers  the  au- 
thority to  adopt  such  ordinances  as  will 
maintain  proper  deanllness,  and  secure  suffl- 
dent  ventilation.  The  least  negligence  may 
be  hurtful,  and  affect  tiie  public  The  injury 
possible  being  common  to  all,  the  ordinance 
is  reasonable,  not  oppressive,  and  not  ultra 
vires.  When  properly  regulated,  and  con- 
ducted with  due  regard  to  cleanliness,  de- 
fendant's trade  is  not  an  offensive  trade,  and 
is  as  legitimate  as  any  other  business;  but 
this  lawful  and  necessary  occupation  must  l>e 
exercised  \mder  proper  regulations,  to  pro- 
tect the  public.  Moreover,  there  is  no  evi- 
dence of  record  showing  that  the  ordinance 
Is  unreasonable.  Without  any  testimony 
whatever  before  us  upon  the  subject,  we  wHl 
not  assume  that  the  ordinance  assailed  Is  un- 
reasonable. Without  any  evidence  to  prove 
Its  unreasonableness,  the  Illegality  on  that 
ground  cannot  be  established.  The  occupa- 
tion being  legitimate  in  every  respect,  highly 
useful,  as  well  as  indispensable,  we  have 
heretofore  held  that  it  should  not  be  sub- 
jected to  needless  restrictions.  We  will  not 
extend  the  scope  of  that  decision  so  as  to 
relieve  ttiem  from  the  necessity  of  dosely 
and  actively  observing  every  ordinance  en- 
acted under  the  statutes  to  protect  against 
the  least  negligence  that  may  be  hurtful  and 
affect  tile  public.  The  Judgment  appealed 
Itom  Is  affirmed  at  appeUaut's  costs. 


(46  Ul  Ann.  13) 

Interdiction  of  ONORATO.    (No.  114200.) 
(Supreme  Court  of  Louialana.    Jan.  2,  1884.) 

JVDtOIAI.  SALB  —  KiGRTS  0»  PURCBAgEB  —  InTER- 
SlOnOX  —  AOOOUNTINO  0»  CCRATOR  TO  EZEOO- 
TOB. 

1.  Th»  adjudication  of  propoly  at  a  Judi- 
cial sale  is  itself  a  complete  title,  which  can- 
not be  divested  unless  the  purchaser  refuses 
to  comply  with  the  terms. 


2.  The  purchaser  having  compiled  with 
his  bid  by  paying  the  price,  the  delay  to  exe- 
cute an  act  of  sale  did  not  have  the  eilect 
of  annulling  the  adjudication,  nor  did  it  in 
any  respect  affect  the  riefats  of  the  owner. 

8.  Ihe  person  interdicted  is  like  the  minor 
who  is  nnder  a  tutor.  The  administration  of  his 
estate  ia  goTerned  by  similar  rules. 

4.  The  curator  paid  debts  of  the  interdict, 
incurred  for  him.  They  were  paid  after  the 
death  of  the  interdict,  and  after  the  curator's 
functions  had  expired.  The  payment  of  debts 
manifestly  due  remains  unaffected,  for  it 
would  serve  no  useful  purpose  to  cancel  them, 
and  require  payment  oi  these  amounts  by  the 
curator  to  the  executor  of  the  interdict's  succes- 
sion, in  order  that  he  (the  executor)  may  pay 
them  to  the  creditors.  'The  amounts  being  due, 
the  only  difference  would  be  payment  by  the 
executor,  instead  of  payment  oy  the  curator. 

5.  When  payments  exonerate  the  entate 
from  legal  charges,  the  executor  must  show 
that  they  are  unfounded  and  excessive,  or  they 
will  be  allowed  as  a  credit  to  the  curator's  ac- 
count 

0.  Tie  executor  opposes  certain  items  of 
the  curator's  account  that  are  not  proven.  The 
case  is  remanded  as  to  these  claims.  In  all 
other  respects  the  judgment  is  afi&rmed. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;   Thomas  C.  W.  Bills,  Judge. 

To  the  account  filed  by  Joseph  L.  Onorato, 
curator  of  B.  Onorato,  an  interdict,  his  ex- 
ecutor filed  opposition,  and,  from  the  Judg- 
ment rendered,  the  executor  appeals.  Modi- 
fled. 

Charles  F.  Buck  and  Max  Dlnkelspid,  for 
appellant.  Guy  M.  Hornor,  for  appellee 
Joseph  L.  Onorato.  E.  Howard  McCaleb, 
for  appellee  People's  Bank  of  New  Orleans. 

BRBAXJX,  J.  B.  Onorato  was  Interdicted. 
Joseph  L.  Onorato  was  his  curator.  After 
this  interdiction,  and  in  due  proceedings, 
the  sale  of  pre^erty  was  ordered  to  pay 
debts.  Under  these  proceedings  the  People's 
Bank  became  adjudicatee  of  certain  real  es- 
tate on  the  14th  day  of  November,  1891, 
for  the  price  of  $21,000.  There  were  mort- 
gages preceding  in  rank  the  mortgage 
of  the  bank.  They  were  paid  by  the 
adjudicatee,  the  amount  of  its  own  claims 
was  deducted,  and  the  remainder,  91,483.23, 
in  cash,  was  paid  to  the  auctioneer.  On  a 
rule  Issued  upon  the  motion  of  the  attor- 
neys of  the  Interdict  the  court  ordered  the 
recorder  of  mortgages  to  cancel  and  erase 
the  mortgages  on  the  property  sold,  and  rie- 
ferred  the  mortgages  for  payment  to  the 
proceeds  of  the  sale  of  the  property.  This 
adjudication  transferred  the  proper^  to  the 
purchaser.  C!ode  Pr.  680.  His  title  under 
the  adjudication  is  indefeasible,  unless  he 
refuses  to  comply  with  the  terms  of  the 
sale.  Washburn  v.  Oreen,  13  La.  Ann.  332. 
The  purchaser  had  complied  with  the  terms 
of  the  sale.  The  notarial  deed  of  sale  was 
signed  after  the  death  of  the  Interdict  The 
executcH*  of  his  will  moved  for  a  rule  on  the 
adjudicatee,  the  People's  Bank,  In  which  he 
alleged  the  property  had  been  adjudicated 
to  that  bank,  and  that  the  adjudication  had 
not  been  compiled  with;  that  he  had  ofTered 
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to  sign  a  deed,  and  receive  the  price.  Con- 
cluding, he  asked  that  the  adjudlcatee  show 
cause  why  It  should  not  comply  with  the 
adjudication,  and  pay  the  price  to  the  mover, 
or,  in  default,  for  cancellation  of  the  adjudi- 
cation. After  the  sale  had  been  complied 
with  by  the  adjudlcatee,  the  interdict  being 
dead,  the  executor  to<^  a  rule  on  the  cura- 
tor tar  an  account  and  delivery  of  the  prop- 
erty to  him.  The  curator  filed  an  account 
The  executor  filed  an  opposition,  on  the 
ground  that  the  account  should  have  been 
rendered  to  him;  that  the  authcvity  of  the 
curator  ends  with  the  death  of  the  Inter- 
dict, and  that  he  has  no  power,  after  that 
time,  to  do  anything  but  render  his  account; 
that  the  sale  of  the  property  adjudicated 
to  the  People's  Bank  has  never  been  proved; 
and  that  he  alone  has  the  authority  to  dis- 
tribute the  proceeds  of  the  sale.  The  op- 
ponent exposes  all  the  other  Items  of  the 
account,  and  demands  proof  In  support  of 
each. 

Recurring  to  the  adjudication  to  the  bank, 
the  proof  is  unquestioned  that  the  property 
was  adjudicated  as  alleged.  This  adjudi- 
cation conveys  title  without  any  subsequent 
deed.  Lane  v.  Cameron,  36  La.  Ann.  773. 
In  the  case  cited  by  appellant,  of  Collins  v. 
Demarest,45  La.  Ann.  108,  12  South.  121, 
there  was  not  a  completed  adjudication,  and 
specific  compliance  with  the  terms  of  sale  on 
the  part  of  the  adjudlcatee,  as  was  done'  In 
the  case  at  bar.  On  this  branch  of  the  case  the 
district  court  rightly  and  tersely  says:  "As 
to  all  the  proceeds  realized  except  $1,483.23, 
distribution  had  been  mr.de  prior  to  the  In- 
terdict's death;  all  the  mortgages,  In  their 
(n-der  according  to  rank,  being  paid  In  the 
execution  and  completion  of  that  sale  it- 
self. The  late  curator's  account  only  re- 
cites this  fact,  and  states  the  amount  that 
had  thus  been  paid.  He  has  not  distrib- 
uted, nor  is  he  seeking  to  distribute.  The 
order  of  sale  was  to  pay  these  very  mort- 
gage debts.  By  order  antecedlng  the  sale, 
the  mortgagees  and  claimants  were  refored 
to  the  proceeds  of  the  sale  when  made,  that 
inscriptions  might  be  erased,  and  the  title 
pass  free  to  the  piuchaser.  At  the  sale 
the  People's  Bank  bid  and  paid,  as  herein- 
above recited,  and  so  of  the  other  purchaser 
at  the  other  sale.  Ranking  claims  were  paid 
in  cash,  the  compensation  did  its  work,  au- 
thorizing retention  pro  tanto,  and  the  re- 
maining surplus  was  paid  over  to  the  cura- 
tor's hands,  all  before  the  interdict's  death." 
The  curator's  account  of  the  proceeds  of 
sale  is  correct,  and  therefore  the  opposition 
against  this  adjudication  was  not  well  taken. 

The  account  of  the  curator  was  due  to  the 
court  Succession  of  Webre,  36  La.  Ann. 
313.  The  mode  of  rendering  the  account  is 
similar  to  that  followed  by  the  tutor  In  r«i- 
dering  an  account  to  his  ward.  Rev.  Civil 
Code,  art  415.  That  mode  has  been  fol- 
lowed in  this  case.  He  accounts  to  the  court 
and  through  the  court  to  the  execut<»r. 


The  remaining  ground  for  dedtdcm  is  tbat 
the  distribution  of  the  proceeds  could  not 
legally  be  made  by  the  curator,  but  only  by 
the  opponent  as  executor.  The  interdict  died 
on  April  25,  1892,  and  opponoit  Hart  be- 
came executor  of  the  succession.  Regard- 
ing the  executor,  and  the  adjudication  to  the 
People's  Bank,  we  agree  with  the  court  a 
quo,  and  quote  from  his  decision  that  'It  may 
not  amoimt  to  a  full  estoppel,  but  it  goes  far 
In  that  direction,  tbat  the  gentieman  who, 
as  executor,  took  the  rule  on  the  bank,  was  the 
gentieman  who,  as  representative  of  the  rank- 
ing  special  mortgages,  received  before  the  in- 
terdict's death  from  said  bank,  as  purchaser 
and  adjudlcatee  at  said  auction  sale,  $13,630.20 
of  the  total  price  bid  and  paid,  say  $21,000. 
I  take  it  that  be  has,  as  executor,  taken  this 
rule  as  a  matter  of  precaution  for  his  own  se- 
ciurity  In  his  said  trust,  which  Is  proper." 

Passing  from  the  adjudication  of  the  prop- 
erty of  the  Interdict  to  the  other  grounds  oi 
opposition,  the  records  do  not  disclose  any 
attempt  at  unfairness  on  the  part  of  the 
curator.  The  payment  of  certain  debts  con- 
tracted by  him  during  the  existence  of  the 
interdict  after  the  death  of  his  principal,  will 
not  meet  with  approval,  nor  commend  its^ 
as  proper  in  settilng  the  affairs  of  which  he 
had  charge  imder  the  appointment  of  the 
court.  As  a  practical  question.  In  the  pres- 
ent case,  it  would  not  serve  any  useful  pur- 
pose to  have  these  payments  recalled  in  order 
that  they  may  be  carried  In  the  account  of 
another  administration.  It  is  not  alleged 
that  the  heirs  or  the  creditors  are  affected 
by  the  mode  of  settiement  foUowed.  The 
argument  of  the  opponent  is  that  the  curar 
tor's  authority  ceased  at  the  death  of  the 
interdict  and  that  it  was  then  his  duty  to 
pay  over  to  the  executor  amounts  In  his 
hands.  Technically,  the  executor  represoit- 
ed  the  successicm,  and  should  have  delivered 
the  funds  as  contended.  This  alone  does  not 
otto:  sufficient  grounds  to  set  aside  these  pay- 
ments. But  they  must  be  proven  cMrect  by 
him,  and  la  the  event  of  his  failure  he  be- 
comes responsible.  This  is  the  penalty  to 
which  he  has  exposed  himself.  It  Is  in  place 
to  state  that  none  of  the  debts  paid  by  him 
were  contracted  titter  death  of  the  interdict 
The  judge  of  the  first  Instance  has  approved 
the  account  as  presented  by  the  curabHr. 
This  court  has  decided  that  the  acknowledg- 
ment and  payment  of  debts  by  tutors  and 
curators,  which  they  knew  to  be  owing  by 
the  estate  which  they  administer,  are  prima 
fade  evidence  of  their  correctness,  Kilgour 
V.  RatclUTs  Heirs,  2  Mart  (N.  S.)  298;  BaUllo 
V.  Wilson,  6  Mart  (N.  S.)  335;  Succession 
of  SY-antum,  8  Bob.  (La.)  287.  An  appear- 
ance of  good  faith  and  good  management 
In  the  settiement  of  the  accounts  is  an  im- 
portant consideration,  and  reeves,  to  s<Mne 
extent  the  necessity  of  having  witnesses  to 
the  various  transactions.  The  accountant 
thus  protected  is  not  obliged  to  prove  the 
signature  of  every   receipt  for  needful  ex- 
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penses  and  debts  paid.  Proof  of  every  Item, 
however  small,  and  correct  from  the  raete 
statement,  would  involve  the  estate  In  heavy 
and  nseless  expense.  Succe6sl<Hi  of  Bauman, 
30  La.  Ann.  1138.  Applying  this  rule  in  prov- 
ing up  the  curator's  account  in  the  case,  the 
judgment  appealed  from  is  affirmed  as  to  all 
the  Items  except  the  following:  The  item 
of  $436.55,  carried  on  the  account  as  "amount 
paid  by  J.  A.  Newsham,  gardener,  for  pre- 
serving property."  This  item  to  the  curator's 
credit  may  be  correct  The  executor  opposes 
It  on  the  ground  that  it  is  not  suppcxted  by 
any  evidence.  The  item  for  attorney's  fee, 
$1,820,  is  equally  unsupported  by  evidence. 
The  entry  on  the  account  is  all  that  appetuv 
in  supp<^  Being  opposed,  they  should  be 
proved  up  contradictorily  with  the  executor. 
The  curator  credits  himself  with  $660.93,  his 
own  commissions  as  executor.  It  is  stated  In 
the  account  that  it  Is  2%  per  cent  c<Hnmis- 
sion  on  the  amount  of  the  Inventory.  No  com- 
mission is  charged  upon  revenues.  The  claim 
for  this  commission  will  not  be  passed  upon 
at  this  time.  Befcn-e  passing  upon  it.  It  Is 
proper  to  ascertain  whether  there  was  any 
productive  property  fwmlng  part  of  the  es- 
tate. Any  ri^t  to  recover  the  three  items 
Just  mentioned  is  reserved.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  affirmed  In  all 
respects,  except  in  so  far  a^  relates  to  the 
Item  carried  on  the  account  as  having  been 
paid  by  Newsham,  viz.  $463.55;  attorney's 
fees,  $1,820;  curator's  commission,  $660.93. 
As  to  these  three  Items  the  case  is  remanded 
tor  a  new  trial;  appellees  to  pay  costs  of  ap- 
peal 


W  La.  Asa.  iMi) 

SCOTT  V.  MOLL.    (No.  11,303.)» 

(Supreme  Court  of  Louisiana.    Dec.  IS,  1893.) 

Wrong  Fci.  ATTACHmirr— Evidbnce. 

Claim  for  damages  restlne  upon  an  al- 
leged tort,  and  the  proof  disclosing  that  they 
grew  out  of  an  illegal  provisional  seizure  of 
the  plaintiff's  property  as  that  of  a  corporation 
of  which  he  was  a  shareholder,  director,  and 
vice  president,  and  of  which  corporation  he 
had  previously  become  a  subtenant  of  tlie  de- 
fendant's property,  hdd,  that  the  purposes  of 
Jnstioe  will  be  best  subserved  by  the  affirmance 
of  a  judgment  for  nominal  damages  in  favor 
of  the  plaintifr. 
(9/llabu8  by  the  Court) 

Appeal  from  dvil  district  conrt  parish  of 
Orleans;  Oeorge  H.  Theard,  Judge. 

Action  by  Walter  P.  Scott  against  John  G. 
Mon  for  wrongful  attachment  of  property. 
Plaintiff  bad  Judgment,  and  defendant  ap- 
peals.   AfBrmed. 

L.  De  Poorter,  for  appellant  Octo  N.  Og- 
den  and  R.  W.  Knickerbocker,  for  appellee. 

WATKINS,  J.  This  is  an  action  In  dam- 
ages alleged  to  have  resulted  from  an  Illegal 
seizure  of  property  of  the  plaintiff  under  a 

*  Rehearing  refused  January  15,  1894. 


writ  of  provisional  seizure  for  rent  defendant 
daimed  of  the  Knerr-O'Brien  Cotton-Seed 
Llntlng  &  Cleaning  Company,  as  his  lessee; 
plaintiff  alleging  that  said  seizure  was  an 
oppressive  and  unwarranted  trespass  upon 
his  iK'operty  and  premises,  and  that  same 
was  accompanied  by  a  criminal  arrest  of  one 
of  his  employes  at  the  instance  of  the  de- 
fendant The  cause  was  tried  by  the  Judge, 
who  rendered  Judgment  In  favor  of  the  plain- 
tiff for  the  sum  of  $350,  and  the  defendant 
has  appealed.  In  this  comrt  the  plaintiff  and 
appellee  has  answered  the  appeal,  and  claim- 
ed an  increased  allowance,  corresponding  to 
the  prayer  of  his  petition.  It  seems  that  in 
October,  1891,  the  defendant  leased  to  the 
llntlng  and  cleaning  company,  for  one  year, 
the  properties  and  premises  known  as  "No. 
62  Lafayette  Street"  and  "Nos.  84  and  86 
Tchoupltoulas  Street,"  in  the  city  of  New 
Orleans.  The  plaintiff,  being  the  owner  of  a 
ginnery,  transported  same  to  No.  86  Tchoupl- 
toulas street,  for  the  convenient  use  of  the 
company.  On  May  30,  1802,  the  defendant 
caused  a  writ  of  provisional  seizure  to  issue 
against  the  company  for  an  unpaid  install-' 
ment  of  rent,  and  thereunder  to  be  seized  all 
of  the  aforesaid  machinery,  as  well  as  other 
property.  In  August,  1892,  the  plaintiff  filed 
an  intervention  in  the  suit  of  the  defendant 
against  the  company,  setting  out  his  claim  Of 
ownership  of  the  ginnery,  fixtures,  and  ma- 
chinery, and  the  nonliability  to  seizure  of 
same;  and  the  court  wherdn  that  issue  was 
tried  held  same  not  liable  to  seizure,  and 
ordered  and  decreed  the  release  of  same 
from  seizure,  and  further  held  and  decreed 
that  he  was  the  company's  sublessee  of  the 
leased  premises  of  the  defendant  That  judg- 
ment was  not  appealed  from,  and  Is  there- 
fore res  Judicata,  and  determines  the  plain- 
tiff's right  of  action  for  daniages,  if  any  he 
has  suffered.  But  the  plaintiff's  demand 
does  not  exclusively  rest  upon  the  illegal  pro- 
visional seizure  of  his  property  antecedent  to 
judgment,  for  his  averment  and  prayo:  are 
to  the  effect  that  the  defendant.  In  utter  dis- 
regard of  said  Judgment,  immediately  after 
its  rendition,  commenced  a  systematic  plan 
of  opa^ticms,  whereby  he  was  to  be  ousted 
and  dispossessed  of  the  leased  premises  be- 
fore the  termination  of  his  lease;  and  the 
plaintiff  charges— employing  the  language  of 
his  counsel's  brief— that  the  defendant,  In 
"utter  contempt  of  the  decision  of  the  court, 
made  demands  upon  Scott  for  immediate  va- 
cation of  the  premises,  and  finally,  inflamed 
by  Scott's  resolute  maintenance  of  his  rights 
under  his  lease  and  imder  the  Judgment,  re- 
solved to  take  the  law  In  his  own  hands,  at 
least  to  the  extent  of  invading  the  plaintiff's 
premises  and  violently  interfering  with  his 
affairs.  The  trespass  was  the  mace  offensive, 
as  It  actually  proceeded  to  the  criminal  ar- 
rest of  Scott's  engineer,  who  was  compelled 
to  abandon  the  ruimlng  of  the  engine  fired  to 
perform  the  work  of  his  employer."  Per 
contra,  the  contention  of  defendant's  counsd 
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Is  that  "during  the  month  of  September  the 
Insmitince  Inspector  visits  the  buildings  of 
Moll,  and  reports  that  the  firing  of  the  b<^er 
of  Scott,  in  86  Tchoupltonlas,  the  furnace  end 
of  which  had  been  extended  Into  No.  84 
Tchoupltonlas  street,  through  the  waU,  (a 
buOding  which  was  not  subleased  by  Scott,) 
was  dangerous  to  the  buildings.  lioU  was 
notified  that  If  fire  was  lit  under  said  boiler 
the  Insurance  on  bis  buildings  would  be  can- 
celed, and  In  fact  one  <Mr  two  policies  were 
thrown  up  by  the  companies.  Moll  then  In- 
formed Scott  of  this  fact,  and  told  him  he 
would  not  be  allowed  to  make  any  more  fires 
In  said  boUer.  On  the  27th  of  September, 
1892,  a  few  days  before  the  expiration  of  the 
term  of  the  lease  of  the  Knerr-O'Brien  Com- 
pany, Scott,  notwithstanding  the  warning 
of  MoU,  did  fire  up  his  boiler.  Upon  this, 
Moll  interfered,  and  prevented  the  act,  upon 
which  the  boiler  was  blowed  out  toe  the  pur- 
pose of  being  removed  to  the  new  quarters. 
No.  80,  leased  by  Scott  from  another.  The 
Knerr-O'Brien  Company  had  placed  the  boil- 
er to  run  th^  machinery  In  No.  60,  leased 
by  It  from  another,  and  not  from  Moll;  the 
•pedflc  condition  In  their  lease  ttoxa  Moll 
being  that  said  corporation  would  place  noth- 
ing In  the  Moll  buildings  which  would  for- 
feit the  Insurance."  While  claim  Is  made  In 
plaintiff's  petition  for  $500  for  the  vexatious 
seizure  of  his  property,  $2,000  for  the  loss  of 
profits  of  his  business  on  that  account,  and 
$2,600  vindictive  damages,  aggregating  the 
$5,000  demanded  In  his  answer  to  the  de- 
fendant's appeal,  yet.  In  his  brief,  plaintiff's 
'counsel  states  that  "the  damages  claimed  are 
those  to  which  he  is  entitled  for  the  toet,  and 
for  the  actual,  substantial  losses  sustained  In 
bis  business."  His  argument  Is  that  while 
the  rule  may  be.  In  suits  for  damages  tar  the 
Inexecutlon  of  contracts,  that  only  direct 
losses  which  the  parties  might  have  contem- 
plated are  recoverable,  yet  In  suits  for  dam- 
ages arising  from  torts  a  different  rule  of  ad- 
measurement obtains,  and  this  latter  rule  he 
seeks  to  have  applied.  He  Insists  that  the 
facts  of  this  case  clearly  entitle  him  to  sub- 
stantial damages,  the  Judgment  having 
awarded  nominal  damages. 

With  regard  to  the  tortious  acts  and  con- 
duct of  the  defendant  after  the  seizure  had 
been  released,  the  plaintiff,  as  a  witness, 
says:  "Before  moving  from  the  premises  No. 
86  Tchoupltonlas  street.  In  the  course  of  busi- 
ness, I  had  accumulated  between  twenty  and 
thirty  bales  of  cotton  In  the  seed,  making 
quite  a  bulky  arrangement,  and  befwe  mov- 
ing I  proposed  to  gin  that  out,  to  meet  the 
obligations  I  had  Incurred  In  paying  for  this 
seed  cotton;  and,  on  the  29th  day  of  Septem- 
ber, Mr.  MoU  resisted  my  manager's  efforts 
to  do  the  proper  thing  In  regard  to  closing 
op  the  affairs  In  that  place  preparatory  to 
moving  oat  on  the  Ist  of  October,  when  the 
lease  was  up."  Again:  "I  was  prevented 
AH>m  exercising  those  privileges,  which  re- 
quired steam,  and  for  which  I  was  fully  pre- 


pared, by  Mr.  Moll's  violent  action  In  regard 
to  bringing  a  policeman  there  to  arrest  my 
agent  and  prevent  his  doing  anything,  and  I 
could  not  do  anything  without  my  agent  be- 
ing ther&"  This  selectloa  Is  made  from  the 
evidence  of  the  plaintiff,  as  typical  of  all 
the  evidence  in  the  case^  and  as  Illnstratiye 
of  the  character  and  extent  of  the  damages 
he  suffered  at  the  defendant's  hands;  and, 
giving  to  it  the  conalderatioD  most  favorable 
to  his  theory,  we  are  disinclined  to  increase 
the  allowance  In  his  favor.  True  It  is  that 
plalntltTs  goods  and  effects  were  Illegally 
seized  for  the  Indebtedness  of  the  Knetr- 
O'Brlen  Company,  and  he  was  necessitated 
to  Institate  judicial  proceedings  for  the  pro- 
cnrement  of  their  release,  yet  plaintiff  was  a 
shareholder  In  that  carp<»'ation,  and  also  vice 
president,  and  a  director.  He  was  at  the 
same  time  a  sublessee  of  the  company,  of 
the  defendant's  premises;  and  after  the  pro- 
visional seizure  of  Its  effects  he  accepted  the 
appointment  of  keeper,  and  in  that  capacity 
had  superintendence  and  control  of  the  prop- 
erty and  effects,  Including  those  he  subse- 
quently -claimed  and  recovered  as  his  own. 
In  so  far  as  the  tortious  acts  of  the  defend- 
ant after  the  seizure  had  been  released  are 
concerned,  his  interference  took  place  only 
three  days  prior  to  the  expiration  of  his 
lease,  and,  upon  the  plaintiff's  own  showing, 
could  not  have  resulted  in  serious  damage. 
On  the  whole,  we  are  of  opinion  that  the  pur- 
poses of  justice  would  be  subserved  by  an 
affirmance  of  the  judgment  Judgment  af- 
firmed. 


(4B  Ul  Aan.  am 
In  re  GBNBLLA.    (Na  11,240.)' 
(Supreme  Court  of  Lonisiana.    Dec  20,  1893.) 

Appbllatb  Jurisdiotion  —  Amocht  Inyolvbd  — 

RiOBT  TO  PoaSSBSION  OT  LaND. 

Where  the  Inue  between  the  parties 
to  a  suit  is  not  the  right  of  ownership,  but  the 
right  of  poeseasion,  and  the  value  of  the  Ut- 
ter right  is  as  to  amount  belov  the  appellate 
jurisdiction  of  the  supreme  court,  >an  appeal 
taken  to  that  court  will  be  dlsmlsBed  ex  pro- 
prio  motn. 
(Syllabaa  by  the  Court) 

Appeal  from  dvll  district  court  parish  of 
Orleans;  Francis  O.  Monroe,  Judge. 

In  proceedings  by  petition  of  Charles  Ge- 
nella  for  the  possession  of  certain  land  under 
tax  sale  Frank  Gmnow  Intervened,  claiming 
to  be  owner  of  the  land,  and  prayed  for  an 
injunction.  The  Injunction  was  granted,  and 
petitioner  appeals.   Appeal  dismissed. 

W.  S.  Benedict  and  Robert  G.  Dugue,  foe 
appellant    J.  Zach  Spearing,  for  appellee. 

NIOHOIiliS,  O.  J.  Alleging  that  on  the 
25th  October,  1889,  he  had  purchased  from 
C.  Harrison  Parka:,  state  tax  collector  oi 
the  first  district  of  the  city  of  New  Orleana 
certain  property  In  that  district,  fully  d» 

*  fiehearing  refused  January  16,  18M. 
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scribed  In  the  act  of  sale  of  the  same,  passed 
before  Lloyd  Posey,  notary  public;  tbat  that 
property  was  worth  more  than  ^,000;  and 
that  he  desired  to  be  placed  In  actual  posses- 
sion thereof,— the  plaintiff,  Charles  Oenella, 
obtained  an  order  from  the  Judge  of  dlrl- 
slon  O  of  the  cItU  district  court  tbat  a  writ 
of  possession  Issue  in  bis  favor  as  prayed 
for.  The  application  and  order  were  based 
-upon  the  provlslonB  of  Act  No.  80  of  1888. 
Before  the  writ  was  executed,  one  Frank 
Gmnow  filed  a  petition,  in  which  he  alleged 
that  he  was  the  legal  occupant  and  possessor 
for  more  than  one  year  of  a  lot  of  ground 
jn  the  first  district  of  New  Orleans,  In  square 
bounded  by  Melicerte,  Magazine,  CJoliseum, 
and  Barthelemy  streets,  designated  by  the 
letter  B  on  a  plan  by  Joseph  Pllie,  April 
26,  1833,  deposited  in  the  office  of  Felix  De 
Armas,  notary  in  said  city,  which  lot  meas- 
ures 31  feet  11  inches  and  2  lines  front  on 
GckUsenm  street,  by  127  feet  10  Inches  and 
4  lines  deep  t>etween  parallel  lines,  and 
which  property  was  purchased  by  Miss 
Catherine  Neidergang  from  Mrs.  Henry  !<. 
Keely,  by  act  before  H.  B.  Genas,  late  no- 
tary, on  the  27th  December,  1856,  and  re- 
gistered in  the  recorder's  office  of  Orleans  in 
Book  eo,  folio  528;  that,  at  the  instance  of 
Charles  Genella,  he  has  been  served  in  these 
proceedings  with  a  writ  of  possession,  or- 
dering him  to  vacate  said  premises;  that  said 
Genella  claims  to  have  purchased  said  prop- 
erty from  O.  H.  Parker,  tax  collector,  under 
Act  No.  80  of  1888,  which  allegation  be  spe- 
cially denies.  He  avers  that  said  property 
has  never  been  assessed;  that  said  property 
was  never  adjudicated  to  the  state;  that 
said  property  was  never  advertised  for  sale 
under  Act  No.  80  of  1888,  or  under  any  other 
act;  that  the  adjudication  to  Genella  was  of 
lot  26,  in  said  square,  and  that  said  Genella 
fraudulently  had  the  description  of  above- 
described  property  inserted  In  the  deed  to 
him,  when  said  property  was  never  adver- 
tised; that,  in  the  event  the  foregoing  is  over- 
ruled, and  only  In  that  event,  and  in  the 
alternative,  he  alleges  that  in  the  alleged 
proceedings  to  enfwce  the  payment  of  the 
alleged  taxes  for  1880  to  1883  on  said  prop- 
erty, under  which  proceedings  it  is  claimed 
that  said  property  was  adjudicated  to  the 
state,  the  law  in  reference  to  the  advertise- 
ment of  said  property  was  not  complied  with, 
and  said  property  was  not  advertised  as  re- 
quired by  law,  and  the  state  therefore  has 
acquired  no  title  to  the  property;  that  Cath- 
erine Neidergang  was  not  the  owner  of  said 
property  in  1880,  or  any  subsequent  year; 
tbat  during  1880,  or  any  subsequent  year, 
there  was  no  such  person  living  as  Catherine 
Neidergang  or  Nelndergang,  and  that  all  al- 
leged assessments  and  all  advertisements  in 
her  name  are  absolute  nullities,  and  bind  no 
one,  and  all  proceedings  under  said  name  are 
absolute  nullities;  that  by  article  210  of  the 
constitution  the  state  Is  forbidden  to  acquire 
property  for  taxes;  that  the  alleged  adjudi- 


cation and  sale  of  said  property  are  nothing 
more  nor  less  than  a  forfeiture  of  said  prop- 
erty after  a  m^e  advertisement  thereof;  that 
to  constitute  a  sale  there  must  be  a  seller 
and  a  buyer;  that  in  said  adjudication  the 
state  appears  as  the  seller,  selling  or  ad- 
vertising the  property  to  itself;  that  said  ad- 
judication is  in  fact  and  in  law  a  forfeltmre 
of  property,  which  is  prohibited  by  said  ar- 
ticle 210;  that  Act  Na  77  of  1880  and  Act 
Noi.  96  of  1882,  in  so  far  as  the  same  pro- 
vide for  the  adjudication  of  property  to  the 
state,  are  null  and  void,  being  bi  conflict  with 
said  article  210,  and  all  proceedings  under 
said  acts  leading  up  to  the  alleged  adjudica- 
tion of  property  to  the  state  are  absolutely 
null  and  void;  that  there  Is  no  authority  in 
the  oonstitation  or  in  the  laws  passed  in 
pursuance  thereof,  providing  for  or  authoris- 
ing a  sale  or  adjudication  to  the  state  for 
taxes;  that.  In  the  absence  of  a  law  authog- 
ising  an  adjudication  to  the  state,  the  tax 
collector  exceeds  his  powers  in  adjudicating 
said  property  to  the  state  for  taxes;  that  said 
property  was  not  advertised  the  number  of 
times  required  by,  nor  \mAec  the  provisions 
of,  said  Act  No.  80  of  1888;  that  said  proi>- 
erty  was  not  advertised  for  SO  days,  as  re- 
qtiired  by  said  Act  No.  80  of  1888,  and  even 
without  being  advertised  once  a  weelc  He 
further  averred  that  the  state  is  estopped 
from  treating  and  from  selling  said  proper- 
ty as  property  belonging  to  the  state,  for 
the  reason  that  the  state  has  never  assessed 
said  property  as  state  property,  according 
to  law,  but  has  treated  said  property  as 
property  belonging  to  individuals,  and  not 
to  the  state,  and  has  continued  to  assess 
said  property  from  the  date  of  the  registry 
of  the  alleged  sales  to. the  state  in  the  names 
of  parties  who  claim  to  be  owners  thereof; 
and  the  state  has  charged  and  received  taxes 
on  said  property  under  said  assessments  in 
the  names  of  individuals  for  years,  subse- 
quent to  its  alleged  acquisition  of  said  prop- 
erty. He  further  averred  that  said  property 
was  not  adjudicated  to  the  state  for  the 
amount  of  the  taxes,  interest,  and  costs 
claimed  to  be  due  only  by  same  property. 
He  prayed  that  a  writ  of  injunction  issue 
restraining  Genella  and  the  civil  sheriff  from 
proceeding  under  the  writ  of  possession,  and 
from  interfering  with  him  in  the  legal  oo- 
cupancy  of  said  property;  that  Genella  be 
cited,  and  that,  after  due  proceedings,  the 
injunction  be  perpetuated,  and  that  he 
(Grunow)  be  decreed  to  be  the  legal  occupant 
and  possessor  of  said  property,  free  from  in- 
terference on  the  part  of  Genella.  A  writ  of 
injunction  issued  as  prayed  for.  Genella 
filed  an  answer  to  the  injunction,  pleading 
the  general  issue,  and,  further  answering, 
said  he  denied  specially  that  any  informali- 
ties or  Illegalities  exist  in  any  of  the  pro- 
ceedings under  and  by  virtue  of  which  h« 
acquh-ed  title  to  said  property;  that  It  is  of 
a  value  exceeding  $2,000;  that  Grunow  has 
been  in  possession  thereof  against  the  will 
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of  petitioner  (Geneila)  by  reason  of  bis  de- 
fenses by  Injanctlon  for  a  period  of  time 
exceeding  two  years;  that  the  monthly  rental 
of  said  property  was  fully  $20  a  month, 
making  a  total  of  rents  due  petitioner  by  said 
Orunow  and, his  sureties,  togethor  "vrltfa  1250 
for  counsel  fees.  He  prayed  that  be  be  de- 
creed the  legal  owner  of  the  property,  and 
entitled  to  full  possession  thereof,  with  the 
rests  and  revenues  therefrom,  as  against 
the  said  Gronow  and  his  sureties,  In  the 
sum  of  $20  per  month  from  the  26th  Octo- 
ber, 1889,  untU  paid,  with  $260  counsel  fees 
and  all  costs,  and  that  the  Injunction  be 
dissolved.  The  case  having  gone  to  trial,  the 
district  court  rendered  a  Judgment  in  favor 
of  plaintiff  in  Injunction,  perpetuating  the  In- 
junction, and  recognizing  and  decreeing 
Grunow  to  be  the  legal  occupant  and  pos- 
sessor, free  from  all  Interference  on  the  part 
of  Grenella,  of  the  property  described  In  the 
petition  of  injunction.  Geneila  has  appealed. 
The  evidence  shows  that  on  the  27th  De- 
cember, 1855,  Miss  Catherine  Neidergang 
purchased  by  act  before  Cenas,  notary,  from 
Mrs.  Sarah  E.  French,  wife  of  Henry  L. 
Keller,  a  certain  lot  of  ground,  with  all  tbe 
buildings  and  Improvements!  thereon,  sit- 
uate In  the  first  district  of  New  Orleans,  in 
the  square  bounded  by  Melicerte,  Magazine, 
Ooliseum,  and  Barthelemy  streets,  and  desig- 
nated by  the  letter  B  on  a  certain  plan  drawn 
by  Joseph  PlUe,  surveyor,  on  the  26th  day 
of  April,  1833,  and  deposited  In  the  office 
of  Felix  De  Armas,  late  a  notary  public  In 
New  Orleans,  said  lot  measuring  In  English 
measure  31  feet  11  Inches  and  2  lines  front 
on  Oliseum  street  by  127  feet  10  inches  and 
4  lines  In  depth  between  parallel  lines.  Miss 
Calb^lne  Neld^'gang,  subsequently  to  tliis 
purchase,  removed  to  Switzerland,  where, 
in  1869,  she  married  at  Geneva  one  Joseph 
Marie  Jacquler.  She  died  In  Geneva  on  the 
7th  July,  1874,  leaving  no  descendants  nor 
ascendants.  She  left  a  will,  which  was  pro- 
bated In  Geneva,  but  has  never  been  pre- 
sented for  probate  In  Louisiana.  In  this 
win  she  declares  that  she  bequeaths  without 
reserve  to  her  husband  the  furniture,  and. 
In  a  word,  all  the  movable  effects  without 
exception,  and  all  that  she  possessed  In 
Geneva.  She  bequeathed,  besides,  "to  her 
husband  during  his  natural  life,  not  only  the 
usufruct,  but  the  administration  (gestlon)  or 
control  of  all  I  possess  In  Louisiana,  United 
States,  to  distribute  it  to  him  or  them  of 
my  relations  whom  he  will  consider  the  most 
worthy."  Whethw  Mrs..  Jacquler  left  col- 
lateral relations  or  not  does  not  appear  with 
cwtalnty.  There  is  no  evidence  that  the 
husband  has  attempted  to  make  a  selection 
among  them  (If  such  there  be)  under  the 
terms  of  the  will.  The  lot  In  question  had 
been  for  some  time  prior  to  the  present  lit- 
igation, and  was  at  its  commencement,  in 
the  occupancy  of  Grunow,  the  plaintiff  in 
InJuncticML  It  Is  admitted  that  he  occupied 
the  premises  as  the  tenant  of  Joseph  Jac- 


quler, at  the  rate  of  five  dollars  per  mtaith, 
and  that  one  of  the  condititms  of  the  lease 
Is  that  he  Is  not  to  be  dispossessed  except 
upon  six  months'  notice.  The  plaintiff,  Ge- 
neila, claims,  as  we  have  seen,  that  the 
property  In  question  is  worth  from  $2,200 
to  $2,500;  that  Grunow  has  been  in  poflses- 
slon  thereof  against  the  will  of  the  plaintiff 
by  reason  of  his  defenses  by  injunction  for 
a  period  of  time  exceeding  (at  the  time  of 
the  filing  of  the  answer)  two  years;  that 
the  monthly  rental  value  of  said  property  is 
fully  $20,  for  which  Grunow  Is  liable,  to- 
gethw  with  $250  counsel  fees.  The  period 
for  which  Grunow  holds  a  lease  Is  not  shown. 
The  Issue  In  this  case  between  the  parties 
hereto  Is  not  the  right  of  ownership,  but  that 
of  possession.  The  question  of  title  could 
not  be  adjudicated  upon  in  this  case.  See 
Young  V.  Chamberlin,  15  La.  Ann.  454,  and 
Prescott  V.  Payne,  44  La.  Ann.  658,  11 
South.  140.  The  value  of  the  right  of  prop- 
erty of  a  thing  Is  entirely  different  from 
the  value  of  the  right  of  possession  thereof. 
The  "matter  in  dispute"  In  the  controversy 
before  us  Is  as  to  amount  below  our  appel- 
late Jurisdiction.  Harris  v.  Stockett,  35  La. 
Ann.  387.  It  is  our  duty  to  notice  ex  pro- 
prio  motu  want  of  Jurisdiction  ratlone  ma- 
teriae,  and  to  dismiss  the  appeal.  It  is  there- 
fore ordered  that  the  appeal  herein  be,  and 
the  same  is  hereby,  dismissed. 


(46  lA.  Ann.  1477) 
FITZPATRICK,  Mayor,  v.  GASTBR,  Super- 

intendent  of  Police.    (No.   11,344.)' 
(Supreme  Court  of  Louisiana.    Dec.  18,  1893.) 

MONIOIPJJ.  CORPOBATIONg  —  PoLICE  RsOULATIONS 

— CONSTROCTION   OF  STATUTES. 

1.  Section  6  of  Act  63  of  1888  anthorlzes 
the  police  board  of  the  city  of  New  Orleans  to 
appoint  a  superintendent  of  police,  and  other 
subordinate  ofiScers  of  the  force,  and,  with  the 
sanction  of  the  mayor,  to  promulgate  all  rales, 
regulations,  and  orders  to  the  police  force, 
through  the  superintendent. 

2.  Section  16  thereof  provides  that  the 
police  board,  in  furtherance  of  the  police  gov- 
ernment, and  for  promoting  and  perfecting  the 
police  discipline  of  officers  and  sutrardinates  of 
the  police  force,  are  empowered,  in  their  discre- 
tion, to  enact,  modify,  and  repeal,  from  time  to 
time,  orders,  mies,  and  regulations  of  general 
discipline. 

3.  The  BOyresn  and  dntles  imposed  are  es- 
sentially and  altogether  different;  those  of  the 
former  relating  to  general  rules  governing  the 
force,  while  those  of  the  UAt&c  relate  to  police 
government  and  discipline.  Of  the  latter  the 
statute  has  given  the  police  board  al>solute  and 
discretionary  power,  entirdy  free  from  the  sanc- 
tion and  control  of  the  mayor. 

(Syllabus  by  the  Court.) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  George  H.  Theard,  Judge. 

Action  of  John  Fltzpatrick,  mayor  of  the 
dty  of  New  Orleans,  against  D.  S.  Gaster, 
superintendent  of  police,  for  an  Injunction. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

'Rehearing  refused  January  17,  1881. 
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B.  A.  O'Sunivan,  City  Atty.,  for  appellant. 
Felix  P.  Poche  and  B.  W.  Huntington,  for 
appellee 

WATKINS,  J.  This  Is  an  appeal  from  a 
judgment  dlBsolvlng  an  injimctlon  sued  out 
by  the  mayor  of  the  dty  of  New  Orleans, 
for  the  purpose  of  prohibiting  the  superin- 
tendent of  police  from  executing  and  carry- 
ing into  efTect  a  certain  order  of  the  police 
board  of  said  city,  without  first  procuring  the 
sanction  and  approval  of  the  mayor.  The 
case,  as  stated  by  the  dty  attorney  in  bis 
brief,  is  as  follows,  viz.:  "On  the  25th  of 
January,  1893,  the  board  of  police  commis- 
sioners passed  a  resolution  ordering  and  com- 
manding the  superintendent  of  police,  D.  S. 
Gaster,  to  remove  or  change  the  police  ofiEl- 
ccrs  assigned  to  the  various  recorders'  courts, 
under  Act  No.  90  of  1684,  every  30  days.  Tbe 
resolution  was  duly  adopted,  but  did  not  re- 
ceive the  sanction  of  the  mayor.  On  the 
contrary,  the  said  mayor,  believing  that  to 
pat  the  said  resolution  into  efTect  would  be 
detrimental  to  and  destroy  the  efficiency  of 
the  officers  detailed  to  serve  at  the  record- 
ers' courts,  protested  agaihst  the  same  being 
put  in  force.  The  desire  of  the  mayor  was 
complied  with,  and  the  execution  of  the  reso- 
lution deferred  until  the  month  of  March, 
■when  an  ettort  was  made  by  the  board  of 
police  commissioners  to  put  in  operation  the 
said  resolution.  The  mayor  thereupon  ap- 
plied to  the  civn  district  court  for  an  injunc- 
tion to  restrain  the  said  Oaster  and  the  mem- 
bers of  the  police  board  from  attempting  to 
execute  the  order,  on  the  grounds  that  the 
said  order  had  not,  under  the  provisions  con- 
tained in  Act  63  of  1888,  i  6,  received  his 
sanction,  and  that  the  said  order  would  be 
detrimental  to  the  efficiency  of  said  police 
force."  The  resolution  adopted  by  the  police 
board  is  as  foUows,  viz.:  "That  the  super- 
intendent of  police  shall  change  the  patrol- 
men, detailed  as  court  officers  In  the  various 
recorders'  courts,  every  thirty  days."  The 
defense  is  a  general  denial,  accompanied  by 
the  special  averment  that  such  a  resolution 
had  been  by  the  police  board  duly  enacted, 
and  that  it  was  their  Intention  to  enforce  the 
provisions  thereof,  without  the  sanction  or 
consent  of  the  mayor,  unless  restrained  by 
competent  judicial  authority.  The  question 
arising  under  this  state  of  facts  is  one  of  law, 
and  it  is  whether  the  concurrence,  of  the 
mayor  was  essential  to  the  enforcement  of 
said  resolution.  The  decision  of  the  ques- 
tion depends  upon  a  proper  interpretation  of 
section  6  of  Act  63  of  1888.  it  being  the  one 
the  plalntifF  particularly  invokes  as  author- 
ity for  his  injunction.  On  the  trial  in  the 
court  below  there  was  Judgment  Id  favor  of 
the  defendant,  dissolving  plaintiff's  injunc- 
tion, and  rejecting  his  demands,  and  he  has 
appealed. 

The  aforesaid  section  reads  as  follows,  viz.: 
"The  said  board  shall  appoint  a  superintend- 
ent, a  police  surgeon,  and  as  many  captains, 
v.l480.no.7— ao 


sergeants,  corporals,  clerks,  operators,  patrol- 
men and  doormen,  that  may  be  requisite, 
and  ih«  said  board  »haU,  with  the  tanetion 
of  iht  mayor,  promulgate  all  rule*,  regula 
tione  and  ordore  to  the  police  force,  through 
the  evperintendent  of  the  police  force,  who 
shall  be  the  executive  head  of  the  whole 
force,  and  shall  have  the  direction  of  said 
police  force,  subject  to  rules,  regulations  and 
orders  of  said  board;  provided,  however, 
that  nothing  herein  shall  be  construed  as  to 
Impair,  diminish  or  reduce  the  power  of  the 
maycH:  as  commander  in  chief  of  said  police 
force  to  issue  such  orders  as  might  be  nec- 
essary and  proper  for  the  preservation  of 
the  peace  in  the  city  of  New  Orleans,  and 
promote  the  efficiency  of  said  force."  The 
gravamen  of  the  controversy  rests  upon  the 
italicized  words  of  the  statute  quoted,  viz.: 
"And  the  said  board  shall,  with  the  sanction 
of  the  mayor,  promulgate  all  rules,  regula- 
tions, and  orders  to  the  police  force."  An 
examination  of  other  provisions  of  the  stat- 
ute in  pari  materlae  may  well  be  made  be- 
fore ^ving  an  interpretation  to  those- of  sec- 
tion 6,  same  affording  an  excellent  guide  in 
determining  the  real  object  the  legislature 
had  in  view  in  its  enactment;  and,  pursu- 
ing this  theory,  we  find  in  the  police  law  the 
further  provisions  In  section  16,  that  are  ap- 
parentiy  quite  pertinent,  and,  as  they  have 
been  referred  to  by  counsel  of  both  parties, 
we  will  quote  it  in  full  It  is  as  follows, 
viz.:  "Sec.  16.  The  said  police  board,  in  fur- 
therance of  the  poUee  government,  and  for 
promoting  and  perfecting  the  police  discipline 
of  officers  and  subordinates  of  the  police 
force,  are  empowered,  in  their  discretion,  to 
enact,  modify  and  repeal,  from  time  to  time, 
ordert,  rules  and  regulations  of  general  dis- 
cipline, wherein.  In  addition  to  such  general 
provisions  as  may  be  deemed  expedient  by 
said  board,  there  may  t>e  particularly  defined, 
enumerated  and  distributed,  the  powers  and 
duties  and  liabilities  of  the  officers,  derKS 
and  members  of  the  police  force,  and  where- 
in shall  be  declared  the  mode  of  appoint- 
ment to  office,  the  manner  of  discipline  and 
procedure  of  trial,  and  removal  from  office 
of  said  (^cers;  provided,  that  such  laws, 
ordinances,  orders,  rules  and  regulations, 
forms  and  mode  of  procedure,  shall  not  aon- 
ffict  with  any  of  the  provisions  of  this  act." 
Calling  attention  to  the  italicized  portions  of 
the  latter  section,  and  making  a  comparison 
of  same  with  those  of  section  6,  and  there 
can  be  no  discrepancy  discernible  between 
them,  because  those  of  section  6  dedare  that 
the  police  "board  shall,  with  the  sanction  of 
the  mayor,  promulgate  all  rules,  regulations 
and  orders  to  the  police  force,"  while  those 
of  section  16  declare  that  the  "police  board, 
in  furtherance  of  the  police  government,  and 
for  promoting  and  i>erf ecting  the  police  dis- 
dpllne  of  officers  and  subordinates  of  the 
police  force,  are  empowered.  In  their  discre- 
tion, to  enact,  modify  and  repeal,  from  time 
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to  time,  orders,  rules  and  regolatloiis  of  gen- 
eral discipline." 

Let  us  then  see  Into  which  category  the 
resolution  in  controversy  falls.  The  resolu- 
tion simply  provides  that  the  superintendent 
of  police  shall  change  the  patrolmen,  detailed 
as  court  officers  in  the  various  recorders' 
courts,  every  30  days.  It  seems  quite  clear 
that  this  is  not  a  rule,  order,  or  regulation 
promulgated  to  the  police  force,  such  as  that 
contemplated  In  section  6  of  the  act,  and 
which  seems  to  contemplate  a  concurrence 
on  the  part  of  the  mayor;  but,  on  the  con- 
trary, the  aforesaid  resolution  seems  to  have 
had  for  its  direct  and  specific  object  the 
"furtherance  of  the  police  government,"  and 
the  promotion  of  "the  police  discipline  of 
officers  •  •  •  of  the  police  force,"  ex- 
clusively, as  directed  by  section  16  of  the 
statute,  and  such  a  resolution  as  the  police 
board  were  "empowered,  in  their  discretion, 
to  enact,  modify  or  repeal,  from  time  to 
time,"  as  a  matter  of  general  discipline.  It 
seems  to  have  been  the  manifest  purpose  of 
the  legislature  to  confer  on  the  board  of 
police  commissioners  authority  to  adopt  and 
promulgate  all  general  rules,  regulations,  and 
orders  governing  the  police  force  generally, 
only  with  the  concurrence  of  the  mayor,  but 
that,  for  the  purpose  of  perfecting  the  police 
discipline  of  officers  or  subordinates,  and  for 
like  purposes,  the  board  could  ezerdse  their 
discretion,  unrestricted  by  the  sanction  or 
approval  of  the  mayor.  When  the  mean- 
ing and  Import  of  a  law  can  be  ascertained 
from  an  examination  and  analysis  of  its 
various  parts,  there  is  no  occasion  to  exam- 
ine other  sources  of  information,  though  con- 
temporaneous Judicial  decisions  interpreting 
it  may  be  examined  for  the  purpose  of  deter- 
mining the  object  and  purpose,  as  well  as 
the  reason  and  spirit,  of  the  law.  And,  pur- 
suing this  theory,  we  find  that  this  court  had 
occasion,  in  State  ▼.  City  of  New  Orleans,  41 
La.  Ann.  156,  6  South.  592,  to  define  what  It 
conceived  to  be  the  purpose  and  object  of 
this  police  statute,  and  in  the  course  of  their 
opinion  said:  "A  careful  analysis  of  the  act 
discloses  that  its  true  and  clear  Import  is  to 
provide  tor  a  complete  reorganization  of  the 
entire  [police]  force  of  the  dty  of  New  Or- 
leans, by  withdrawing  from  the  mayor  and 
city  councU  the  power  of  appointing  and  con- 
trolling the  force,  and  by  conferring  that 
power  on  the  police  board  created  by  the 
statute."  And  In  State  r.  Mayor,  43  La. 
Ann.  107,  8  South.  883,  the  court,  again  con- 
sidering this  statute,  said:  "Bat  it  was 
deemed  best  for  the  ^dency  of  the  police 
service  of  the  city  that  the  police  department 
should  be  put  under  the  control  of  a  police 
board,  and,  accordingly,  one  was  created  by 
the  legislature."  The  meaning  and  import, 
SB  well  as  the  reason  and  spirit,  of  the  stat- 
ute, are  thus  Clearly  outlined  In  those  deci- 
sions, and  the  opinion  then  entertained  cor- 
responds with  the  views  now  expressed  with 
regard  to  the  partlcntar  provisions  of  aeo- 


tions  6  and  16  of  the  act  If  those  two  sec- 
tions were  found  to  authorise  and  require  the 
executive  approval  and  sanction  of  the 
mayor,  as  a  condition  precedent  to  the  en- 
forcement of  any  and  every  order  and  regu- 
lation of  the  police  board  in  reference  to  the 
police  government,  and  the  discipline  of  the 
officers  and  subordinates  of  the  poUce  force, 
the  law  would  prove  to  be  well-nigh  shorn 
of  its  efficacy,  and  its  contemplated  purpose 
and  object  defeated.  Our  learned  brother 
of  the  district  court,  in  an  exceptionally  co- 
gent and  well-expressed  opinion,  announced 
similar  reasons  for  his  Judgment  In  favor  of 
the  defendant,  In  which  this  court  ooncorB. 
Judgment  affirmed. 


(46  La.  Ann.  UT) 
STATE  V.  STEWART.     (No.  11,416.) 
(Supreme  (3oort  of  Louisiana.     Jan.  IS,  1804.) 
UiSMiSBiiro  Afpbal. 
The  Judge  refused  to  permit  the  district 
attorney  to  move  for  the  foneiture  of  the  bail 
bond  of  the  accnsed  on  the  second  day  of  the 
criminal  t^m,  and  based  his  ruling  in  thus  rul- 
ing upon  proof  that  the  accused  was  prevented 
from    attending    court    by    physical    disability. 
The  attorney  general  and  the  district  attorney 
of  the  district  admit  that  the  ruling  was  cor- 
rect, and  consent  to  the  dismissal  of  the  appeal. 

(Syllabos  by  the  Court.) 

Appeal  from  district  court,  parish  of  Natch- 
itoches; James  Andrews,  Judge. 

In  a  criminal  prosecution  against  H.  H. 
Stewart,  the  state  moved  to  forfeit  defend- 
ant's- recognizance,  and,  from  an  order  de- 
nying the  motion,  the  state  appeals.  Ap- 
peal dismissed. 

M.  J.  Cunningham,  Atty.  Gen.,  and  Phanor 
Breaseale,  DlsL  Atty.,  for  the  State.  Pier- 
son  &  Porter,  for  appellee. 

BREAUX,  J.  The  appeal  is  prosecuted  by 
the  district  attorney  from  a  mling  of  the 
court  a  qua,  refusing  to  permit  him.  In  be- 
half of  the  state,  to  fwf^t  the  bail  bond 
of  the  accused  on  the  second  day  of  the 
term.  The  ruling  of  the  court  Is  sustained 
by  the  evidence.  It  was  proven  that  the 
accused  was  prevented  from  attending  court 
by  physical  disability.  Counsd  for  the  ac- 
cused interposed  a  motion  in  this  court  to 
dismiss  the  appeal,  averring  the  correctness 
of  the  ruling  of  the  district  court  The  at- 
torney general  and  the  district  attorney, 
who  conducted  the  prosecution,  admit  that 
the  appeal  has  no  merit  and  consent  that 
it  be  dismissed.   The  appeal  is  dismissed. 


(ML*.  Ann.  1) 

CLASON  V.  OTTY  OP  NEW  ORLEANS.    (No 

11,285.) 

(Supreme  CSoort  of  Louisiana.     Jan.  2,  1894.) 

TixABLS  Pbopbbtt— Bakk  Acoodnt  or  Nomas 

IDBNT. 

1.  Monejrs  standing  to  the  credit  of  a  non 
resident  firm  on  the  books  of  a  New  Orleani 
bank  are  not  tazablei 
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2.  The  reladoDS  between  a  bank  and  Its  cns- 
tomera  are  those  of  creditor  and  debtor.  The 
moneys  are  not  raedally  deiKwlted  to  be  iden- 
tically  restored.  O^ey  go  into  the  mass  of  the 
bank  8  money  with  the  understanding  that  they 
may  be  used,  and  should  be  the  basis  of  items 
of  a  debit  and  credit  account.  Such  a  debt  is 
not  distinguishable  from  those  due  to  the  for- 
eign firm  from  any  other  cause. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Nicholas  H.  Rigfator,  Judge. 

Action  by  A.  Clason  &  Oo.  against  the 
city  of  New  Orleans  to  restrain  the  collec- 
tion of  taxes.  There  was  Judgment  for  plain- 
tiffs, and  defendant  appeals.    AfOriued. 

B.  A.  O'Sulli-ran,  City  Atty.,  and  Henry 
Renshaw,  Asst.  Olty  Atty.,  for  appellant  H. 
Heidenbalu,  tor  appellees. 

NICHOLLS,  C.  J.  Plaintiffs  allege  them- 
selves to  be  a  firm  domiciled  in  the  city  of 
Manchester,  England,  and  doing  business  in 
the  city  of  New  Orleans.  They  aver  that 
on  October  14,  1892,  through  their  represent- 
ative in  that  city;  Ernest  Overbeck,  they  were 
served  with  a  notice  of  threatened  seizure 
(which  they  annexed  to  their  petition)  by  the 
treasurer  of  New  Orleans,  calling  upon  them 
for  the  payment  of  a  city  tax  of  1892, 
amounting  to  $400,  besides  int^-est  and  costs, 
based  upon  an  alleged  assessment  on  the 
sum  of  $20,000  in  money  at  interest  and  cash. 
They  allege  that  during  the  year  1892  they 
had  no  money  at  interest  or  cash  in  the  city 
of  New  Orleans,  and  therefore  said  assess- 
ment is  absolutely  null  and  void;  that,  in 
pursuance  of  said  notice,  the  said  treasurer 
had  placed  a  keeper  at  thebr  office,  and 
claimed  to  have  seized  other  property  of 
theirs,  not  assessed,  all  of  which  proceedings 
are  null  and  void,  arbitrary  and  unwarrant- 
ed; that,  if  they  owe  any  tax  to  the  city 
of  New  Orleans,— which  is  d«iled,— then  the 
proceedings  of  the  treasurer  are  premature, 
because  they  have  until  the  1st  of  Novemba: 
to  bring  a  direct  action  to  cancel  or  reduce 
said  assessment;  tliat  they  have  taken  all 
necessary  legal  steps  to  have  said  assess- 
ment canceled  without  success;  that  they 
fear  that,  unless  restrained,  the  treasurer 
would  persist  In  hie  efforts  to  collect  said 
Illegal  tax  by  the  seizure  and  sale  of  proper- 
ty of  theirs  not  liable  therefor,  and  other- 
wise harass  them,  to  their  great  detriment 
and  injury.  They  prayed  for  an  injimctlon 
restraining  the  city  of  New  Orleans  from  at- 
tempting to  collect  the  said  tax  by  the  sei- 
zure and  sale  of  their  property,  for  citation 
upon  the  city,  and  for  a  Judgment  In  their 
favor  perpetuating  the  injunction  and  annul- 
ling the  assessment  The  Injunction  asked 
for  was  granted.  The  notice  referred  to  In 
the  petition  is  as  follows: 

"New  Orleans.  October  14th,  1892. 
"To  A.  Clason  &  Co.,  No.  46  Union  St.:    By 
authority  of  the  laws  of  ttie  state  of  Louis- 
iana and  ordinances  of  the  dty  of  New  Or- 
leans, demand  Is  hereby  made  on  you  for 


the  payment  of  city  taxes  for  the  year  1892, 
as  per  assessment  for  said  year  oa  money  at 
Interest,  cash,  etc. 

Amount  of  assessment,  $20,<X)0. 

Amount  of  tax,  at  2.02 f404  00 

10  per  cent  interest  from  June  23, 

1892 2  58 

Advertising  10 

Notices  10 

Keepers,  at  $1.50  par  day,  one  day, 

10-14  160 

Total   $408  28 

"In  default  whereof,  your  property  will  be 
B^zed  and  sold  according  to  law. 

[Signed]  "Charles  H.  Scbenck, 

"Treasurer  of  the  City  of  New  Orleans." 

The  city,  reserving  the  benefit  of  any  and 
all  exceptions  to  which  it  might  be  entitled, 
filed  an  answer  denying  all  and  singular  the 
allegations  of  plaintiffs'  petition,  and  except- 
ing that  the  state  tax  collector  had  not  been 
made  a  party  to  the  suit  It  prayed  that  it 
he  dismissed  with  Judgment  in  its  favor.  No 
action  seems  to  have  been  taken  upon  this 
exception.  On  trial  of  the  case,  Judgm^it 
was  rendered  In  favor  of  the  plaintiffs,  and 
against  the  city  of  New  Orleans,  perpetuat- 
ing the  injunction  Issued,  and  restraining  the 
city  from  attempting  to  collect  the  tax 
claimed  by  It  Defendant  has  appealed. 
During  the  trial  a  copy  from  the  assessment 
rolls  of  the  assessment  against  A.  Clason  & 
Co.  was  filed.  It  is  as  follows:  "Square  No. 
228,  Union,  Gravler,  CJarondelet,  and  Baronne 
Sts.  Arthur  Clason  &  Co.,  Cotton  Buyers: 
Money  loaned  on  interest,  all  costs,  and  all 
bills  receivable  for  money  loaned,  and  all 
credits  of  any  and  every  description,  $10,(X)0. 
Money  in  possession,  on  deiKMit,  or  on  hand, 
$10,000." 

Only  one  issue  is  presented  to  us  for  con- 
sideration,—that  of  the  liability  of  the  plain- 
tiffs to  taxation  on  moneys  standing  to  their 
credit  in  bank.  The  plaintiff  Is  a  commercial 
firm,  having  Its  domicile  In  Manchester,  Eng- 
land. It  has  an  office  In  New  Orleans,  at 
which  its  sign  is  displayed,  and  It  pays  a 
license  for  the  privilege  of  carrying  on  its 
business.  Its  business  in  this  state  is  con- 
fined to  making,  through  a  clerk  or  agent 
stationed  here,  purchases  of  cotton  for  ship- 
ment to  the  house  In  Europe.  Its  operations 
are  extensive,  requiring  an  outlay  varying 
from  $900,000  to  $1,200,000  per  annum  for  Its 
cotton  purchases,  which  average  about  S0,0(X> 
bales  a  year.  The  ageat  at  the  firm,  In  his 
testimony,  says  that  the  money  used  to  buy 
and  pay  for  the  cotton  is  raised  through 
exchange.  "When  he  gets  an  order  to  ptur- 
chase,  he  pays  for  It  when  shipped.  He 
draws  on  the  house  In  Manchester,  and  gets 
the  money  from  the  bank.  He  delivers  the 
bUl  of  lading,  and  against  that  bill  he  draws 
a  blU  of  exchange,  which  he  deposits  in  bank, 
and  draws  a  check  to  pay  for  the  cotton.  He 
sells  the  exchange  to  the  bank,  (sometimes 
to  parties  other  than  the  bank,)  which  gives 
him  a  check  for  the  exchange.    This  he  de- 
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posits  In  bank,  and  the  firm  is  given  a  credit 
for  the  amount,  against  which  he  checks. 
In  answer  to  questions  propounded  to  him, 
be  said  occasionally,  on  rare  occasions,  he 
drew  dear  drafts;  that  tar  such  purposes 
there  was  an  open  credit,  which  would  cover 
the  drafts.  He  would  give  the  bank  the 
draft  There  was  no  discount.  He  would 
sell  the  draft,  and  deposit  the  proceeds  to 
credit  in  bank."  The  question  submitted  to 
us  Is  whether  these  amounts,  standing  In 
bank  to  the  credit  of  the  plaintiffs,  are  sub- 
ject to  taxation.  In  Insurance  Co.  ▼.  Board 
of  Assessors,  44  La.  Ann.  762,  11  South.  91, 
we  held  that  the  fact  that  foreign  corpora- 
tions did  business  In  this  state  through  a 
local  board  of  directors  made  up  of  residents 
of  New  Orleans  did  not  localize  the  com- 
pany Itself  to  a  greater  extent  than  If  the 
business  were  conducted  by  an  agency  not 
organized  into  a  board,  and  that,  whether 
represented  by  a  board  of  their  selection  or 
by  agents,  they  remain  foreign  companies; 
and,  in  so  far  as  relates  to  residence,  the 
same  rule  applies.  We  also  held  that  debts 
due  to  a  nonresident  of  a  state  are  not  liable 
to  be  taxed  by  a  state  in  which  he  did  not 
reside;  that  his  credits  are  not  within  the 
state's  Jurisdiction.  These  views  were  re- 
afltened  In  the  case  of  Bailey  v.  Board,  44 
La.  Ann.  765, 11  South.  93.  In  the  first  case 
mentioned,  referring  to  the  second  Item  on 
the  assessment,  which  figured  as  "Money  in 
possession,"  we  said  the  evidence  showed  that 
the  company  was  correctly  assessed;  that  l,t 
was  property  within  the  state,  and  subject  to 
taxation;  that  it  was  visible  and  tangible,  and 
expressly  made  taxable  by  statute,  and  is  tax- 
able where  situated;  that  the  authorities  which 
maintained  that  debts  could  not  be  assessed 
against  nonresidents  have  established  the  rule 
that  nonresidents  owning  tangible  and  mova- 
ble prc^)erty  within  the  state  might  be  taxed. 
This  ruling  was  based  upon  an  admission 
by  the  plaintiff  company  that  It  had  an 
amount  of  $10,000  money  in  cash  In  the  city 
of  New  Orleans.  44  La.  Ann.  762,  11  South. 
91.  Under  the  principles  enunciated  in  these 
cases,  the  fact  that  the  plaintiff  has  a  resi- 
dent clerk  acting  for  it  In  the  city  of  New 
Orleans,  and  that  It  has  an  office  and  pays 
a  license  there,  ia  unimportant.  For  the 
purpose  of  a  determination  of  the  Issue  In- 
volved herein,  we  have  to  deal  with  the  plain- 
tiffs as  nonresidents,  and,  in  so  dealing  with 
them,  we  are  of  the  opinion  that  the  Judg- 
ment of  the  lower  conrt  is  correct  We  can- 
not distinguish  between  the  debt  due  to  the 
plaintiffs  by  a  bank  arising  from  a  deposit 
to  the  credit  of  the  firm  in  money  and  that 
due  to  it  from  any  other  cause.  The  rela- 
tions between  the  plaintiff  and  defendant 
are  those  of  creditor  and  debtor.  The  mon- 
eys were  not  specially  deposited,  and  to  be 
identically  restored.  They  went  into  the 
mass  of  the  bank's  money,  with  the  under- 
standing that  they  might  be  used,  and  should 
be  tne  basis  of  items  In  a  debit  and  credit 


account  Slmms  v.  Bean,  10  La.  Ann.  347; 
Matthews  v.  Terry,  Id,  344.  For  the  rea- 
sons herein  assigned,  it  is  hereby  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
firmed. 


lit  La.  Ann.  14U) 
STATE  ex  rel.  REMINGTON  PAPER  00.  r. 

ELLIS,  Judge.    (No.  11,382.)> 
(Supreme  CSoort  of  Louisiana.    Dee.  4,  1893.) 
Insolvekot—Receivbiis— Rights  or  CRrorroBS— 

ABBSST  or  JUDOMENT. 

1.  Property  in  the  hands  of  a  reedver,  act- 
ing under  the  orders  of  the  court,  cannot  be 
seized  by  a  creditor. 

2.  The  office  of  an  attachment  or  seanestra- 
tion  is  to  seise  and  hold  prcverty  until  uie  far- 
ther orders  of  the  court.  Being  already  in  the 
hands  of  an  office  of  the  court  for  distribntlon 
among  creditors,  the  object  to  be  accomplished 
by  a  seizure  is  obtained.  A  creditor  basing  ills 
rights  on  property  in  the  hands  of  a- receiver 
appointed  oy  the  state  court,  on  writs  issned 
from  a  federal  court,  which  are  referred  to 
the  state  court,  having  Jurisdiction  of  the  prop- 
erty, he  has  no  cause  to  complain  of  an  order 
of  tne  state  court  ordering  the  property  to  be 
sold.  When  his  debt  is  recognized  and  referred 
to  the  proceeds  of  sale,  he  cannot  appeal  from 
the  order  to  sell  the  property,  as  it  cannot  ir- 
reparably injure  him. 

3.  A  party  cannot  obtain  a  Bus{>enslve  ap- 
peal from  a  judgment  on  a  rule,  which  carries 
into  execution  a  Judgment  already  rendered. 
The  judgment  can  be  arrested  only  by  a  sus- 
pensive appeal,  or  by    Injunction. 

(SylUbus  by  the  Conrt) 

Original  application,  at  the  relation  of  the 
Remington  Paper  Company,  fw:  writs  of 
mandamus,  prohibition,  and  certiorari,  to  T. 
a  W.  Ellis,  Judge  of  the  cIvU  district  court 
of  the  parish  of  Orleans.  Application  de- 
nied. 

Merrick  &  Merrick,  fw  relator.  H.  L. 
Oarland  and  Benjamin  R.  Forman,  for  re- 
spondent 

McENERY,  J.  This  Is  an  application  for 
writs  of  mandamus,  prohibition,  and  cer- 
tiorari. The  rdator  alleges  that  it  has  a 
valid  claim  against  the  Louisiana  Publish- 
ing Oompany,  amoontlng  to  $3,868.66,  for 
paper  famished  said  company,  and  <m  which 
It  has  a  vendor's  privilege.  That  it  brouj^t 
suit  on  said  claim  In  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Louisi- 
ana, and  obtained  writs  of  attachment  and 
sequestration,  and,  in  pursuance  of  same, 
the  property  of  said  company  was  selised 
by  the  marshaL  That  one  John  W.  Wat- 
son, Illegally  claiming  to  be  receiver  of  said 
company,  and  Illegally  claiming  to  be  In 
possession  of  the  property  seized  under  said 
writs,  in  virtue  of  an  appointment  as  re- 
ceiver by  one  of  the  Judges  of  the  dvil  dis- 
trict court  tac  the  parish  of  Orleans,  filed 
on  the  30th  day  of  May,  1893,  in  said  cir- 
cuit court,  a  motion  to  set  aside  the  writs 
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of  sequestration  and  attachment,  and  on  tbe 
trial  of  said  motion  the  Judge  of  said  court, 
on  the  Oth  day  of  June,  ordered  "that  the 
marshal  restore  the  property  seized  In  the 
cause  \inder  writs  of  sequestration  and  at- 
tachment to  said  John  W.  Watson,  receiver, 
unless  within  five  days  the  plaintiff  applies 
for  and  ultimately  receives  authority  from 
the  civQ  district  court,  parish  of  Orleans, 
which  appointed  Watson  receiver,  or  from 
the  appellate  court,  to  bold  same  under 
said  writs."  That  the  relator  applied,  with- 
in five  days  from  the  rendition  of  the  judg- 
ment, for  authority  to  hold  said  property 
attached  and  sequestered  under  said  writs. 
Ttiat  said  Receiver  Watson  filed  an  excep- 
tion to  relator's  petition  that  it  disclosed  no 
cause  of  action,  which  was  sustained,  and 
from  which  Judgment  it  appealed.  Before 
this  Judgment  became  final,  Thomas  B.  Ly- 
ons and  D.  Y.  Norwood  sued  out  a  rule  on 
relator  In  division  A,  civil  district  court, 
and  on  the  marslial,  to  show  cause  why  it 
should  not  cease  and  desist  from  in  any 
way  interfering  with  said  receiver  la  the 
possession  of  said  property  of  the  Loui- 
siana Publishing  Company,  or  be  punished 
for  contempt  of  court  And  that  the 
receiver  was  ordered  to  show  cause  why 
he  should  not  pay  to  Thomas  B.  Lyons 
$300  for  the  price  of  the  lease  of  premises 
41  Natchez  street,  occupied  by  said  publish- 
ing company,  and  also  why  said  receiver 
should  not  pay  D.  Y.  Norwood  $300  for  the 
price  of  the  lease  of  43  Natchez  street,  oc- 
cupied by  said  company,  both  claiming  the 
lessor's  privilege.  The  receiver  was  also  re- 
quired to  show  cause  why  he  should  not 
deliver  up  said  premises.  In  the  rule  there 
was  a  prayer  to  sell  the  property  stored  in 
said  premises  to  pay  said  amounts.  The 
rule  was  made  absolute,  so  far  as'  to  order 
the  sale  of  the  property,  after  30  days'  ad- 
vertisement, and  to  maintain  the  receiver 
in  possession  of  the  property,  and  to  proceed 
in  the  execution  of  his  duties.  The  receiver 
was  ordered  to  pay  rent  for  the  month  of 
October,  out  of  the  proceeds  of  sale,  and 
the  rights  of  the  lessors,  the  Remington 
Paper  Ck>mpany  and  other  creditors,  reserved 
and  referred  to  the  proceeds.  The  relator 
applied  for  a  suspensive  appeal  from  this 
interlocutory  order,  which  was  refused.  It 
applies  to  this  coTU^  fw  the  necessary  pro- 
cess to  compel  the  respondent  Judge  to  grant 
said  appeal,  on  the  ground  of  irreparable 
injury  in  the  execution  of  the  order,  as  it 
amounts  to  an  annulment  of  the  suspensive 
.appeal  taken  by  the  relator  from  the  Judg- 
ment dismissing  its  suit,  in  which  It  applied 
for  the  recognition  of  its  attachment  and 
sequestration,  and  for  the  authority  of  the 
marshal  to  hold  said  prc^erty  in  virtue  of 
said  writs.  The  pray«  of  relator  is  that 
writs  of  mandamus,  prohibition,  certiorari, 
issue  from  this  court,  directed  to  the  Judge 
of  division  A,  civil  district  court,  Orleans 
pariah,  compelling  him  to  allow  a  suspen- 


sive appeal  from  the  Judgment  rendered  by 
him,  and  signed  19th  September,  1893;  that 
said  Judge  of  division  A,  civil  district  court, 
and  John  W.  Watson,  claiming  to  be  re- 
ceiver, be  prohibited  from  proceeding  further 
In  tills  cause,  so  far  as  the  property  at- 
tached and  sequestered  is  concerned,  in  suit 
No.  12,191  of  the  doclcet  of  the  circuit  court, 
for  the  eastern  district  of  Louisiana,  entitled 
Remington  Paper  Ck>mpany  v.  Louisiana 
Printing  &  Publishing  Company;  and  that 
said  Judge  be  commanded  to  send  to  the 
supreme  court  certified  copies  of  the  pro- 
ceedings in  suit  of  Frank  H.  Pope  v.  Louisi- 
ana Publishing  &  Printing  Company,  No. 
38,100  on  the  docket  of  said  court  The  re- 
ceiver was  appointed  for  the  Louisiana  Print- 
ing &  Publishing  Company,  on  the  applica- 
tion of  Frank  H.  Pope,  on  17th  May,  1893. 
The  facts  upon  which  the  appointment  of 
receiver  was  made  are  alleged  in  the  peti- 
tion to  be  lnsolv«i(7  of  the  company,  the 
resignation  of  its  officers,  the  abandonment 
of  its  franchises,  and  the  danger  of  the  loss 
of  its  property.  No  appeal  was  taken  from 
this  order.  The  legality  of  the  appointment 
of  the  receiver  is  not  presented  in  the  pro- 
ceedings' before  us.  While  the  property  of 
the  company  was  in  the  bands  of  the  re- 
ceiver, it  was  seized  by  writs  of  attachment 
and  sequestration  sued  out  by  defendant  in 
the  United  States  circuit  court 

It  is  a  well-established  principle  that,  when 
one  of  two  courts  of  concurrent  Jurisdiction 
has  taken  cognizance  of  a  cause,  the  other 
will  not  entertain  Jurisdiction  of  the  same 
cause.  MerriU  v.  Lake,  16  Ohio,  373;  Henry 
V.  Tupper,  27  Vt  518;  Town  of  Wardsboro  v. 
Town  of  Jamaica,  Id.  470;  Conover  v.  Mayor, 
etc.,  of  New  York,  25  Barb.  513;  Keighler  v. 
Ward,  8  Md.  255;  Clepper  v.  State,  4  Tex. 
242;  Gould  v.  Hayes,  19  Ala.  438;  Beatty  v. 
Ross,  1  Fla.  198;  Mossy  v.  Oordy,  28  La. 
Ann.  585;  Adams  v.  Daunis,  29  La.  Ann. 
315.  Recognizing  the  doctrine,  and  applying 
it  in  the  exercise  of  the  rules  of  comity  which 
exists  among  courts,  the  Judge  of  the  circuit 
court  for  the  eastern  district  of  Louisiana 
ordered  the  release  of  the  property  seized 
under  process  from  this  court,  and  referred 
the  relator  to  the  civil  district  court,  parish 
ot  Orleans,  having  possession  of  and  Jurisdic- 
tion over  the  property,  for  the  recognition 
of  its  seizure,  and  the  enforcement  of  its 
rights  thereunder.  No  attachment  or  seques- 
tration proceedings  are  now  pending  in  that 
court,  nor  does  the  marshal  retain  possession 
of  the  property.  In  a  proper  case  in  which 
property  is  liable  to  attachment,  we  have  no 
doubt  that  the  respondent  judge,  on  process 
from  the  United  States  court,  in  the  exer- 
cise of  the  rules  of  comity,  would  order  that 
the  attachment  levied  by  the  marshal  should 
have  the  force  of  a  constructive  seizure  when 
referred  to  him,  as  in  this  case,  by  the  fed- 
eral Judge.  In  this  case  the  property  was 
not  liable  to  be  seized  by  a  creditor  while 
in  the  hands  of  a  receiver.    Property  held  by 


Digitized  by 


Google 


SIO 


SOUTHERN  REPOBTER,TOL.  14. 


(La. 


representatlTes,  snch  as  administrators,  exec- 
utors, trustees,  and  receivers,  holding  und» 
the  order  of  court,  cannot  be  seized  by  cred- 
itors. Jackson  y.  WalswcM-th,  1  Johns.  Cas. 
372;  In  re  Hnrd,  9  Wend.  465;  Taliaferro  t. 
Lane,  23  Ala.  369;  McCoombe  y.  Dnncfa,  2 
Dall.  73,  79;  Brown  v.  RIchardsons,  1  Mart 
(N.  S.)  202;  Debuys  y.  Yerby,  Id.  380.  The 
office  of  an  attachment,  or  sequestration  la 
to  seize  and  hold  property  until  it  Is  sub- 
jected to  the  further  orders  of  the  court  Be- 
ing already  in  the  hands  of  an  officer  of  the 
court  for  distribution  among  creditors,  the 
object  to  be  accomplished  by  a  seizure  is  at- 
tained. Basing  its  rights  upon  the  seizure  by 
virtue  of  the  writs  from  the  United  States  cir- 
cuit court,  and  having  been  referred  to  the 
court  having  jurisdiction  of  the  property.  If  the 
relator  is  not  entitled  to  the  writs  It  has  no 
cause  of  complaint,  and  does  not  even  show 
an  appealable  interest  It  can  certainly  suf- 
fer no  irreparable  injury,  as  its  debt  was  rec- 
ognized by  the  district  court,  and  referred  to 
the  proceeds.  That  part  of  the  judgment  on 
the  rule  complained  of  was  only  to  protect 
the  possession  of  the  receiver,  and  did  not 
determine  the  ultimate  rights  of  th^  relator. 
King  V.  Wooten,  4  0.  C.  A.  S19,  54  Fed.  612. 
There  was  no  appeal  from  the  judgment 
appointing  the  receive.  Therefore  this  judg- 
ment cannot  be  attacked  collaterally  in  on 
answer  to  a  rule  instituted  for  the  purpose 
of  carrying  into  execution  the  original  judg- 
m»it  The  Judgment  could  only  be  arrested 
by  Injunction  or  a  suspensive  appeal.  State 
ex  rel.  Elder  y.  Judge,  30  La.  Ann.  229;  State 
ex  reL  Schmidt  v.  Judge,  27  La.  Ann.  703; 
Boutte  y.  Boutte's  Jbt'rs,  30  La.  Ann.  177. 
The  relief  prayed  tor  is  denied,  and  the  rule 
granted  herein  discharged. 

PARIiANOS,  J.,  takes  no  part 
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BTATB  ex  rd.  PHBLPS  et  al.  v.  JUDG-B  OF 

CIVIL  DISTRICT  OODRT.    (No. 

11,260.)' 

(Supreme  Conrt  of  Louisiana.    Nov.  20,  1893.) 

COKTBIfPT — NBtrSFAPER  ABTIC1.B8  —  JCBISDICTIOK 

o»  Civn,  District  CJourt  of  Orleaks  —  Pbo- 

OBDUBB— PROBIBITION  AKD  CeRTIORABI. 

1.  The  civil  district  omrt  for  the  parish 
of  Orleans  is  a  conrt  of  record,  of  original  gen- 
eral jurisdiction,  and  is  not  an  "inferior  conrt," 
in  the  technical  sense  of  that  term.  It  has  the 
power  and  anthwity  to  pnnish  for  contempts 
of  conrt;  and,  though  the  proceedings  in  cases 
of  constructive  differ  from  those  In  cases  of 
actual  contempt  the  power  of  that  court  nnda 
proper  proceedings,  extends  to  both. 

2.  The  general  rule  is  that  where  a  publi- 
cation in  a  newspaper,  being  read  by  jarors  and 
attendants  In  the  courts,  would  hare  a  tend- 
ency to  interfere  with  the  proper  and  unbi- 
ased administration  of  the  laws  in  pending 
cases,  it  may  be  adjudged  a  contempt  and  ac- 
cordingly punished. 

3.^^ere  an  article  of  that  character  has 

'Rehearing  refused  January  15,  1894. 


been  published,  the  resulting  HaUlity  or  re- 
sponsibili^  is  not  limited  to  a  civil  action  for 
damages  by  the  individuals  who  might  be  in- 
jured thereby.  Irreparable  injury,  not  to  bo 
compensated  in  money,  wonld  make  such  lim- 
ited reme^  totally  inadequate  to  meet  the  re- 
qnirements  of  the  situation,  and  would  ignore 
a  consideration  of  the  Question,  as  affecting 
public  morals  and  public  interests. 

4.  Where  the  dvU  district  court  has  peiid- 
Ing  before  it  a  matter  within  its  jurisdiction, 
and  It  is  charged  that  a  certain  publication 
is  of  such  a  character  as  to  render  the  publica- 
tion a  contempt  of  court  the  article  complained 
of  is,  on  trial  of  the  charge,  presented  to  it  as 
a  piece  of  evidence  in  support  of  the  charge 
in  connection  with  other  testimony,  and  on  the 
evidence,  as  a  whole,  the  court  acts.  He  sub- 
ject-matter being  within  the  jurisdiction  of 
the  court — some  pnblicatioaa  being  liable  to 
be  adjudged  an  abuse  of  the  Ulierty  of  the 
press,  and  some  not — and  the  conclusions  to 
be  reached  being  dependent  upon  the  evidence 
submitted,  the  supreme  conrt  will  not  go  behind 
those  conclusions,  and  inquire  into  their  cor- 
rectness on  that  evidence,  under  writs  of  iiro- 
hlbition  and  certiorari. 
(Syllabns  by  the  Conrt) 

Original  action,  on  the  relation  of  Ashton 
Phelps  and  Page  M.  Baker,  tor  writs  of  cer- 
tiorari and  prohibition  to  the  Judge  of  the 
civil  district  court  for  the  parish  of  Orleans. 
Heard  on  petition  and  return  to  provisional 
writs.    Action  dismissed. 

Charles  F.  Buck,  for  relatonk  F.  A.  Mon- 
roe^ in  pra  per. 

NIOHOLLS,  O.  J.  The  petlttcm  filed  In  this 
case  Is  as  follows: 

"The  petition  of  the  state  of  Louisiana,  on 
the  relation  of  Ashton  Phelps  and  Page  M. 
Baker,  respectively,  president  and  chief  editor 
of  the  Times-Democrat  Publishing  Company, 
which  company  la  engaged  in  the  business  of 
printing,  publishing,  and  circulating  a  daily 
newspaper  known  as  the  New  Orleans  Tlmea- 
Democrat  devoted  to  the  dissemination  of 
the  current  news  of  the  day,  respectfully 
shows  that  on  the  20th  March,  1893,  in  a 
suit  now  pending  in  the  honorable  the  dvil 
district  court  for  the  parish  of  Orleans,  di- 
vision C  thereof,  presided  over  by  Hon.  F. 
A.  Monroe,  Judge,  No.  36,648  of  the  docket  of 
said  civil  district  court  they,  and  each  of 
them,  were  served  with  a  paper  or  proceed- 
ing calling  upon  and  (Hrderlng  them  to  show 
cause  on  March  21st  1893,  at  11  o'clock  A. 
M.,  why  they  should  not  comply  with  cer- 
tatai  requests  on  them  made,  or  be  punished 
for  contempt,  a  copy  of  which  is  herein  em- 
bodied In  full  in  the  words  following,  to  wit: 

"  'State  of  Louisiana.  Civil  district  court 
tor  the  parish  of  Orleans.  Division  C.  Pet» 
Fabacher  vs.  Bryant  &  Mathers.  Thomas- 
Egan,  Jr.,  called  in  warranty.  On  moti<m 
of  Lazarus,  Moore  &  Lemle,  of  counsel  for 
Peter  Fabacher,  plaintiff  herein;  of  E.  W. 
Huntington  and  Horace  L.  Dufonr,  of  coun- 
sd  for  Bryan  &  Mathers,  defendants;  and 
of  White,  Parlange'  &  Saunders,  of  counsel 
for  Thomas  Egan,  called  in  warranty.  And 
on  giving  this  court  to  be  InfcMnned  and  un- 
derstand that  there  is  now  pending  before 


Digitized  by 


Google 


LaO 


STATE  V.  JUDGE  OP  CrVTL  DISTEICT  COUBT. 


811 


this  court,  lb  this  division,  a  cause  as  above 
entitled,  wherein  Peter  Fabacher  Is  plaintiff, 
Brj^nnt  &  Mathers  are  defendants,  and  Thom- 
as Egan  is  defendant  called  In  warranty  of 
said  Bryant  &  Mathers;  that  issue  was  Joined 
in  said  cause  upon  the  main  demand  and  up- 
on the  call  in  warranty;  that,  attei  issue  so 
Joined,  said  cause  was,  in  due  course  of  pro- 
cedure, fixed  tor  trial;  that,  upon  the  prayer 
of  the  plaintiff,  it  was  to  be  tried  by  Jury. 
And  on  further  giving  the  court  to  be  in- 
formed and  understand  that  said  case  was 
re^arly  called  for  trial  on  Thursday,  March 
16,  1893,  and  a  Jury  duly  impanded  and 
sworn  to  try  the  issues  in  said  case;  that  the 
trial  of  said  case  was  continued  until  Fri- 
day, March  17th,  and  testimony  administered 
for  and  on  behalf  of  plaintiff  in  support  of 
his  demand,  and  that  there  were  two  wit- 
nesses sworn  on  said  trial,  to  wit,  Peter  Fab- 
acher, the  plaintiff,  and  John  Mahone,  a  wit- 
ness for  and  oa  behalf  of  the  plaintiff;  that 
prior  to  the  adjournment  on  March  17th,  the 
iury  being  allowed  their  liberty  and  freedom, 
they  were  Instructed  by  the  court  to  hold  no 
converse  with  reference  to  the  case,  or  the 
issues  therein,  and  were  especially  instruct- 
ed and  directed  not  to  allow  any  one  to  dis- 
cuss the  case  which  they,  the  Jury,  hdd,  as 
Jurors,  under  consideration  for  a  VMdict 
And  on  further  giving  the  court  to  be  In- 
formed and  to  understand  that  the  case  was 
only  partially  tried;  that  all  the  witnesses 
for  the  plaintiff  had  not  been  heard;  that 
none  had  been  called  for  the  defendants,  Bry- 
ant &  Mathers,  and  none  for  Thomas  Egan, 
called  in  warranty;  and  that  the  case  was 
continued  for  farther  consideration  by  the 
court  and  the  Jury  until  Tuesday,  March  21, 
1893,  at  11  o'dock  A.  M.,  when  the  Jtur  were 
by  the  said  court  directed  to  be  present  In 
court  to  hear  the  further  testimony  In  the 
case,  and  to  pass  upon  the  issues  therein. 
And  on  giving  the  court  to  be  further  in- 
formed and  to  und^stand  that  a  newspaper 
known  as  the  Times-Democrat,  and  published 
by  the  Times-Democrat  Publishing  Ck>mpany, 
'  of  which  Ashton  Phelps  is  preeidrait,  and 
Page  M.  Baker  is  the  manager,  did  on  Sun- 
day, March  19,  1893,  publish,  or  cause  to  be 
published,  and  circulated  tluroughout  the 
city  of  New  Orleans,  the  daily  issue  of  said 
paper,  in  which  was  contained  a  commentary 
or  criticism -upon  this  case  now  pending  tie- 
fore  this  court  and  the  Jury,  and  to  give  their 
opinion,  for  the  public's  perusal,  of  the  rela- 
tive positions  of  the  i)arties  to  this  contro- 
versy, and  their  comments  upon  the  testi- 
mony of  the  witnesses  who  bad  testified  in 
said  case;  and  that  the  effect  of  the  said  pub- 
lication was  to  operate  to  the  injury  of  all 
the  parties  to  said  case,  ajid  was  a  discus- 
sion of  the  case  out  of  the  hearing  of  the 
court,  and  had  the  effect  of  influencing  the 
Judgment  of  the  Jiurors,  who  have  been  sworn 
to  try  the  issues  upon  the  evidence  as  ad- 
duced in  court,  and  upon  the  l&w  as  given  to 
them  by  the  court    And  on  farther  giving 


the  court  to  be  informed  and  to  understand 
that  the  statements  contained  in  said  arti- 
cle are  in  many  respects  not  true,  'and  not 
Justified  by  any  evidence  rec^ved  in  the  case. 
And  on  further  giving  the  court  to  be  in- 
formed and  to  understand  that  tf  in  ttie  said 
comments  ui)on  the  case  depending  before 
the  court  and  the  Jury,  the  said  newspaper  was 
acting  upon  its  own  motion,  it  was  guilty  of 
a  breach  of  the  license  and  privilege  of  the 
press,  and,  if  acting  from  other  motives,  they 
should  disclose  to  the  court  at  whose  sug- 
gestion or  instance  the  said  publication  was 
made.  In  order  that  Justice  may  be  done,  and 
that  there  should  be  no  miscarriage  of  Justice 
in  consequence  of  the  said  publication;  that, 
by  their  acts  and  doings  in  the  premises,  they 
have  been  guilty  of  a  flagrant  breach  of  the 
decorum  -  of  this  court,  and  are  in  contanpt 
thereof:  It  Is  ordered  that  the  Times-Demo- 
crat Publishing  C!ompany,  through  its  man- 
ager, Page  M.  Baker,  and  its  president,  Ash- 
ton Phelps,  do  show  cause  on  Tuesday,  March 
21,  1893,  at  11  o'clock  A.  M.,  in  open  court, 
why  the  said  manager  and  president  shotild 
not  disclose  to  the  court  the  party  at  whose 
Instance  the  said  publication  was  made,  and 
from  whom  the  information  was  received, 
and  whether  the  said  publication  was  paid 
for,  and,  if  so,  by  whom,  or,  in  default  there- 
of, why  they  should  not  stand  committed 
for  contempt  of  the  authority  of  this  court, 
under  the  statutes  and  laws  of  the  state  of 
Louisiana  in  such  cases  made  and  provided.' 
"Relators  now  further  aver  that,  in  obe- 
dience to  said  order  of  court,  they  did  then 
and  there  appear  in  open  court,  as  ordered, 
and  to  said  proceedings  filed  the  following 
answers  and  return,  to  wit,  also  herein  em- 
bodied in  full:  'State  of  Louisiana.  Civil 
district  court  tor  the  parish  of  Orleans.  Di- 
vision C  Peter  Fabacher  vs.  Bryant  & 
Mathers.  No,  85,549.  And  now  into  this 
honorable  court,  through  the  undersigned  at- 
torney, come  Ashton  Phelps,  president  of 
the  Times-Democrat  Publishing  Company, 
and  Page  M.  Baker,  chief  editor  and  man- 
ager thereof,  and  for  return  to  the  rule  here- 
in taken  upon  them  to  show  cause  why  they, 
and  each  of  them,  should  not  make  certain 
disclosures  in  reference  to  the  publication  of 
an  article  in  the  Times-Democrat,  and  be 
punished  as  in  contempt  therefor,  show: 
(1)  This  honorable  court  is  without  Juris- 
diction and  power.  In  the  premises,  to  in- 
quire into  the  matters  set  forth  in  said  rule 
by  this  proceeding,  and  in  this  collateral 
manner,  and  especially  that  the  facts  and 
allegations  in  said  rule  set  forth,  and  the 
suggestions  submitted  to  this  court  thereon, 
do  not  Import  npon  their  face  a  charge  for 
contempt  of  court,  or  present  a  state  of  facts 
on  which  the  power  of  this  court  to  punish 
for  contempt  of  its  authority  or  dignity 
might  arise;  and  any  attempt  on  the  part 
of  tills  honorable  comrt  to  inflict  punlsliment 
would  involve  an  unwarranted  assumption 
and  iBsurpatlon  of  Judicial  power,  not  con- 
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ferred  by  tbe  constltatJon  and  laws  of  this 
itate.  (2)  Reserving  the  foregoing  ezceptlwi 
to  the  jurisdiction  and  power  of  the  court 
In  the  premises,  these  appearers  plead  and 
aver  that  the  article  referred  to,  made  part 
of  this  answer,  as  Exhibit  A,  was  published 
in  the  usual  course  of  the  business  of  print- 
ing the  dally  newspaper  known  as  the  New 
Orleans  Times-Democrat,  as  an  Item  of 
news,  and  an  account  of  Judicial  proceed- 
Ingrs  then  and  there  had  in  open  court,  the 
right  to  do  which  Is  privileged  and  guar- 
antied to  respondent  under  express  provi- 
sions of  the  constitution  of  this  state,  sul>- 
Ject  only  to  liability  or  responsibility  in  dam- 
ages to  any  and  all  persons  who  might  suf- 
fer pecuniary  or  other  loss  in  consequence 
of  said  or  any  publication,  and  the  attempt 
herein  to  invoke  the  power  of  the  court  to 
punish  for  contempt  the  publishers  of  said 
article  Is  in  direct  violation  of  the  freedom 
of  the  press  guarantied  by  the  laws  and  con- 
stitutions of  the  state  and  of  the  United 
States,  and  especially  of  article  4  of  the  con- 
stitution of  the  state,  which  provides  that  no 
law  shall  be  passed  "to  abridge  the  freedom 
of  the  press."  (8)  That  for  these  reasons 
thla  proceeding  is  absolutely  null  and  void 
and  unconstitutional,  as  beyond  the  ^vrese 
and  Jurisdiction  of  the  court  in  the  manner 
and  form  and  for  the  purpose  attempted, 
and  shotdd  be  dismissed.  And  appealers 
pray,  accordingly,  to  be  discharged,  and  aU 
proceedings  stayed,  and  for  general  relief.' 

"Relators  now  further  show  that,  notwith- 
standing said  plea  of  Jurisdiction  to  tbe 
court,  and  said  special  plea,  that  the  matter 
set  fOTth  In  said  rule  could  not  be  held  to 
be  a  contempt  of  the  orders  or  persons  or 
dignity  of  the  court,  and  was  not  punisha- 
ble as  such;  that  any  attempt  to  hold  the 
publication  of  said  article  a  contempt  of 
court  Involved  an  unwarranted  usurpation 
of  power,  In  violation  of  the  laws  and  consti- 
tution of  the  state  as  aforesaid,  his  honor, 
F.  A.  Monroe,  presiding  over  said  division  O, 
civil  district  oourt,  did  entertain  said  pro- 
ceedings, and  proceeded  to  trial  thereof,  and 
has  rendered  Judgment  thereon,  a  certified 
copy  of  which,  marked  'Bxhibit  B,'  Is  filed  as 
part  hereof,  decreeing  that  said  publication 
constitutes  a  contempt  of  his  court,  but  hold- 
ing under  advisement  what  penally  he  shall 
inflict  therefor.  Relators  show,  for  tbe  rea- 
sons hereinabove  set  forth,  and  in  said  an- 
swer pleaded  specially,  adopted  as  part  of 
relators'  petition,  that  said  entire  proceeding 
is  null,  void,  and  unconstitutional,  and  all 
further  action  therein  should  be  stayed,  and 
said  Judge  restrained  and  prohibited  from 
further  proceeding  thereon,  and  prohibited 
from  Inflicting  the  threatened  penalty.  Rela- 
tors annex  and  make  part  of  this  petition  a 
certified  copy  of  the  rule,  answer,  and  Judg- 
ment rendered  thereon,  embodied  in  Exhibit 
A,  and  filed  herewith.  Relators  show  that 
they  are  without  remedy,  except  by  means 
of  the  writs  of  certiorari  and  prohibition,  in 


the  premises,  to  be  issued  by  this  honorable 
court,  in  the  just  and  constitutional  exercise 
of  Its  supervisory  powa*  over  the  Judges  of 
said  dvll  district  court.  Wherefore,  the  sub- 
Joined  affidavits  considered,  relators  pray  that 
writs  of  certl(»*arl  and  prohibition  issue  here- 
in, directed  to  the  Honorable  F.  A.  Monroe, 
Judge  presiding  over  division  O  of  the  dvll 
district  court,  parish  of  Orleans,  commanding 
a  record  or  transcript  of  all  proceedings  had, 
papers  filed,  and  action  thereon,  to  be  pro- 
duced In  tills  honorable  court,  in  tbe  matter 
of  the  proceedings  for  contempt,  as  in  the 
foregoing  petition  set  taetb,  against  relators; 
that  a  writ  of  prohiblti<m  issue,  and  after 
due  proceedings  said  writ  be  made  peremp- 
tory and  perpetual,  and  all  proceedings  under 
said  rule  tor  ccmtempt  had  against  these 
relat(MTS,  as  In  the  petition  set  forth,  be  de- 
clared absolutely  null  and  void,  and  set  aside, 
and  all  further  proceedings  thereunder  per- 
petually stayed  and  prohibited.  And  relators 
pray  that  pending  this  proceeding  a  restrain- 
ing order  issue,  staying  and  prohibiting  all 
further  orders  and  proceedings  in  the  prem- 
ises until  the  final  determination  of  tbe 
cause" 

Accompanying  the  petition,  as  was  stated 
therein,  were  copies  of  the  article  published 
In  the  Times-Democrat,  which  gave  rise  to 
the  proceedings,  (Exhibit  A,)  and  of  the 
Judge's  action  token  at  the  hearing,  (Exhibit 
B.)  We  insert  the  latter,  as  part  of  the 
petition,  but  omit  tbe  former,  as  Its  c<m- 
slderation  has  become  unnecessary,  under  the 
conclusions  reached  by  this  court: 

"Exhibit  B.  Civil  district  court  for  the 
parish  of  Orleans.  Tuesday,  the  2l8t  day  of 
March,  1893.  Present,  the  Honorable  Francis 
A.  Monroe,  Judge.  No.  35,549.  Peter  Fab- 
acher  vs.  Bryant  &  Mathers.  In  the  matter 
of  the  rule  herein  taken  upon  the  Times-Demo- 
crat Publishing  Company,  through  its  man- 
ager. Page  M.  Baker,  and  its  president.  Ash- 
ton  Phelps,  to  show  cause  why  said  manager 
and  president  should  not  disclose  to  the  court 
the  party  at  whose  instance  a  certain  artide 
whldi  appeared  In  said  Times-Democrat  news- 
paper on  Simday,  March  19, 1893,  concvnlng 
the  case  in  which  said  rule  is  taken,  and 
which  is  now  on  trial  before  a  Jury  tn  this 
oourt,  was  published,  and  from  whom  the  In- 
formation contained  in  said  article  was  ob- 
tained, and  whether  said  article  was  paid 
for,  and,  if  so,  by  whom,  or,  in  default  there- 
of, why  they,  the  defendants  In  rule,  should 
not  stand  committed  for  contempt  of  this 
court  Said  defmdants  having  appeared  in 
person,  and  through  their  counsel,  and  hav- 
ing made  the  disdosures  asked  for  in  eald 
rule,  and  the  court  having  heard  evidence 
and  argument,  Etnd  being  satisfied  therefrmn 
that  said  publication  was  the  voluntary  act 
of  said  Times-Democrat  Publishing  Company, 
for  whldi  said  company  and  its  officers  are 
alone  responsible,  and  the  question  being  then 
submitted  to  the  court  by  the  counsel  toe 
the  plalntilt  and   for   the  defendants,   re- 
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spectively,  whether  said  company  was  gnllty 
of  ccmtempt  of  court  in  pablishing  said  ar- 
ticle, and  the  court  finding  the  law  and  the 
evidence  to  sustain  the  affirmative  of  this 
proposition,  and  for  the  reasons  orally  as- 
signed in  open  court,  it  Is  ordered  that  the 
Times-Democrat  Publishing  Company  and 
Page  M.  Baiter,  manager  of  said  company,  be 
adjudged  guilty  of  contempt  of  the  authori- 
ty of  this  court  In  authorizing,  publishing, 
and  circulating,  in  a  newspaper  published 
and  circulated  within  the  Jurisdiction  of  this 
court,  an  article,  the  tendency  and  effect  of 
which  is  necessarily  to  influence  and  forestall 
public  Clinton  and  the  verdict  of  the  Jury  in 
the  caae  now  being  tried;  and  the  court  re- 
serves its  declslMi  as  to  the  p^ialty  to  be 
imposed  for  said  contempt" 

Alternative  writs  having  issued  as  prayed 
tor,  the  Judge  of  division  O  filed  a  return,  or 
answer,  in  which  he  declared,  for  cause  why 
the  writ  of  prohibition  should  not  issue,  "that, 
whra  the  rule  fcx*  contempt  referred  to  in 
relators'  petition  was  called  for  trial,  the  re- 
latw-s,  as  defendants  in  said  rule,  being  per- 
sonally present,  announced,  either  personally 
or  through  their  counsel,  their  readiness  to 
go  to  trial,  as  respondent  supposed,  upon 
the  morlts,  and  without  objection  that  was 
heard  by  respondent  to  the  form  of  pro- 
ceeding; that  the  return  to  said  rxik  wbb 
made  orally,  and  the  writtbn  return,  whidi 
now  forms  part  of  the  record,  was  filed  by 
permission  at  a  later  date,  and  it  was  only 
after  said  rule  had  been  disposed  oC,  and  up- 
on Inspecting  said  written  return,  or  a  copy 
thereof,  that  respondent  learned  that  said  do- 
foidants  objected  to  the  form  of  the  pro- 
ceeding Should  it  be  the  case  that  the  said 
objection  was  made  at  the  trial,— and  upon 
this  polat  he  was  entirely  willing  to  abide 
by  the  recoUection  of  counsel  for  relators,— 
then  he  averred  now,  as  he  would  have  ruled 
then,  that  the  proceeding  by  rule  was  com- 
petent and  proper,  and  upon  this  point  he  in- 
voked the  opinion  of  the  court"  Further  an- 
swering, he  averred  "that  the  civil  district 
court  of  which  he  was  the  Judge  was  a  court 
of  record  and  of  general  Jurisdiction,  civil 
and  probate;  that  said  court  was  established 
by,  and  derived  its  powers  directly  from,  the 
constltuti(m  of  the  state,  and  that  it  became 
possessed  at  the  moment  it  was  called  into 
existence,  and  without  express  grant  of  such 
powers,  with  respect  to  questions  of  con- 
tonpt  as  might  be  necessary  for  the  proper 
and  effective  exercise  of  the  Jurisdiction  di- 
rectly conferred  upon  it;  that  the  constitu- 
tion conferred  upon  the  legislature,  by  ex- 
press grant,  authority  to  limit  the  power  of 
the  courts  to  punish  tor  contempt,  but  did 
not  confer  authority  upon  that  branch  of 
the  government  to  divest  the  courts  of  such 
power,  or  even  limit  it  to  the  extent  of  im- 
pairing the  efficiency  of  the  courts,  nor  had 
any  such  attempt  been  made;  that  no  com- 
plaint was  made  that  it  was  the  Intention  of 
respondent  to  impose  any  penally  upon  re- 


lators not  authorized  by  statute,  nor  had 
he  any  intention  to  do  so;  that  it  was  not 
claimed  that  the  dvU  district  court  was 
without  Jurisdiction  in  the  suit  of  Peter 
Fabacher  v&  Bryant  &  Mathers,  for  inter- 
fering with  the  trial  of  which  relators  had 
been  adjudged  guilty  of  contempt;  that  said 
suit  was  a  civil  action,  toe  the  recovery  of  a 
sum  of  money  exceeding  one  hundred  dol- 
lars, between  citizens  of  New  Orleans,  of 
which  said  court  was  fully  s^ed  of  Jurisdic- 
tion ratlone  materiae  and  ratlone  personae, 
and  said  suit  was  In  course  of  trial  before  a 
Jury  in  said  court;  that  the  finding  of  said 
court  as  contained  In  the  Judgment  sets 
tortb.  that  the  defendants  in  rule  were  guilty 
of  contempt  in  authMlzing,  publishing,  and 
circulating,  in  a  newspaper  published  and 
circulated  within  the  Jurisdiction  of  the  court, 
an  article,  the  tendency  and  effect  of  which 
was  necessailly  to  influence  and  forestall  pub- 
lic opinion  and  the  verdict  of  the  Jury  on  the 
case  then  being  tried,  viz.  the  case  of  Fab- 
acher vs.  Bryant  and  it  was  submitted,  on 
the  authority  of  State  ex  rel.  Brown  v. 
Housbm,  36  La.  Ann.  1194,  1196,  and  State 
ex  rel.  Barthet  v.  Judge,  40  La.  Ann.  434,  4 
South.  131,  that  the  supreme  court  should 
inquire  no  further;  but,  should  the  court  de- 
cide to  pursue  the  Inquiry,  as  suggested  In 
relators'  petitlom,  then  it  was  submitted- 
First  that  the  civil  district  court  bjb  a  court 
of  record  and  of  geno'al  Jurisdiction,  had  the 
inherent  power  to  punish  all  contempts,  and 
that,  so  far  from  attempting  to  limit  such 
power  to  particular  cases,  the  legislature  had 
distinctly  afllrmed  it  with  respect  to  all,  and 
had  limited  only  the  penalty,  to  be  imposed, 
(Code  Pr.  arts.  180, 131;)  second,  that  a  pub- 
lication in  a  newspaper  published  and  circu- 
lated within  the  Jurlsdictlcm  of  the  court 
calculated  to  'prejudice  mankind'  and  to  in- 
fluence the  verdict  of  a  Jury  In  a  cause  pend- 
ing lief<^e  such  court  and  Jury,  was  a  con- 
tempt" Respondent  next  proceeded,  In  his 
answer,  to  argue  In  favor  of  the  correctness 
of  these  two  propositions. 

It  will  be  noticed  that  while  relators  were 
called  into  court  to  show  cause  why  they 
should  not  disclose  to  the  court  the  party  at 
whose  instance  a  certain  publication  which 
had  appeared  in  the  Times-Democrat  news- 
paper was  made,  and  from  whom  the  infor- 
mation therein  contained  was  obtained,  and 
whether  the  said  publication  was  paid  for. 
and,  if  so,  by  whom,  or  in  default  thereof  tc 
stand  committed  for  contempt  of  the  author- 
ity of  the  court  they  were  declared  by  the 
court  (In  what  is  tormed  the  "Judgment  ol 
the  court")  guilty  of  contempt  "in  authwlz- 
ing,  publishing,  and  circulating,  in  a  news- 
paper published  and  circulated  within  th( 
Jurisdiction  of  the  court  an  article,  the  tend 
ency  and  effect  of  which  was  necessarily  tc 
Influence  and  forestall  public  (pinion  and  th< 
verdict  of  the  Jury  In  the  case  then  being 
tried."  It  wlU.be  further  noticed  that  tte 
court  declares  that  relators  "had  appeared  li 
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person,  and  through  tbdr  counsel  bad  made 
the  dlsdomires  called  for,"  the  logical  re- 
sult of  which  compliance  on  their  part  should 
have  been  their  Immediate  discharge.  In- 
stead of  adhering  to  the  issue  apparently 
raised  in  their  exception  that  they  could  not 
be  ruled  Into  court  for  tbe  purpose  of  creat- 
ing and  being  punished  for  contempt  for  an 
act  which  they  had  not  yet  committed,  but 
which  they  might,  possibly,  subsequently 
commit,— in  other  words,  contending  that  the 
act  charged  must  have  preceded,  and  not  be 
one  which  would  follow,  the  Issuing  of  the 
rule,— relatOTS  appear  to  have  acquiesced 
both  In  the  right  of  the  court  to  require  the 
particular  disclosure  demanded,  and  in  Its 
right  to  proceed  In  the  manner  which  It  did. 
Not  only  this;  they  have  ignored  the  fact 
that  the  court  has  pronounced  them  guilty  of 
contempt  tor  an  act  separate,  distinct,  and 
entirely  different  from  that  which  was  made 
the  subject  of  possible  complaint  In  the  rule, 
and  they  do  not  claim  that,  on  compliance 
with  the  requirements  of  the  rule,  it  should 
hare  been  discharged.  The  district  Judge,  in 
his  Judgment,  says  that,  on  trial  of  the  rule, 
the  counsel  for  the  plaintiffs  and  defendants, 
respectively,  submitted  to  the  court  whether 
the  Times-Democrat  Publishing  Ck>mpany 
was  or  was  not  guUty  of  contempt  In  pub- 
lishing the  article,  and,  finding  that  the  law 
and  the  evidence  sustained  the  affirmative  of 
that  proposition,  he  adjudged  the  Times- 
Democrat  Publishing  Company  and  Page  M. 
Baker,  manager  of  that  company,  guilty  of 
contempt  of  the  authcxlty  of  his  court  In  so 
doing.  Relators,  In  their  brief,  say  "they  are 
the  responsible  agents  for  tbe  Times-Demo- 
crat newspaper,  and  about  to  be  punished  for 
a  contempt  for  publishing,  pending  trial,  the 
article  annexed  to  relators'  petition,  which 
the  respondent  Judge  held  to  be  an  act  in- 
terfering with  the  trial  of  the  cause,'  and  a 
publication  tending  to  prejudice  mankind  In 
regard  to  Judicial  Investigations  pending  be- 
fore him,  and  especially  as  tending  to  in- 
fluence the  vo^ct  of  a  Jury  in  a  cause  pend- 
ing, and  therefore  a  contempt  of  court,  and 
pimlshable  as  such,  that  It  was  not  con- 
tended or  found  that  the  article  contained 
anything  that  Is  offensive  per  se,  or  a  libel, 
an  Insult,  or  any  reflection  on  the  court,  its 
officers,  the  Jury,  or  any  person  or  instru- 
mentality whatever,  called  into  action  In  the 
progress  of  the  trial  or  the  Impartial  admin- 
istration of  Justice;  that  no  objection  was 
made  or  urged  to  the  form  of  proceedings; 
that  any  wording  or  phraseology  in  the 
'written  return*  to  'the  rule  for  contempt' 
must  be,  and  was  Intended  to  be,  construed 
wUh  refvence  to  the  substantial  defense  of 
want  of  Jurisdiction  and  twwer  in  the  prem- 
ises to  punish,  as  for  contempt,  the  act  as 
charged  on  the  face  of  the  papers.  It  Is  a 
plea  to  the  Jurisdiction,  and  an  exception  at 
no  cause  of  action.  It  is  not  Intended  to 
raise  a  question  as  to  the  manner  in  which 
tbe  defendants   were  brought  Into  court" 


They  then  proceed  to  argoe  what  they  claim 
to  be  the  Issues  befrare  this  court,  saying 
"that  the  first  and  controlling  issue  in  the 
case  is  the  Immunity  claimed  under  the  con- 
stitutional guaranty  of  the  freedom  of 
the  press,'  and  that  the  next  suggests  tbe 
Inquiry  of  the  limit  of  exclusive  poWer  of 
the  trial  court,  or.  In  other  words,  what  is- 
sues of  law  or  fact  will  this  court  review  or 
control,  under  tbe  supervisory  power  which 
It  exercises  by  virtue  of  article  90  of  the  con- 
stitution In  a  contestation  of  this  kind?"  It 
would  appear  that  all  parties  in  the  lower 
comrt  consented  to  look  to  the  recitals  which 
preceded  the  "ordering"  part  of  the  rule,  and 
not  to  the  "Mrderlng"  part  Itself,  as  fixing  the 
Issues  of  the  case,  and  that  It  was  tried  from 
that  standpoint  We  greatly  disapprove  of 
this  departure  from  the  actual  pleadings  in  a 
matter  in  regard  to  which  we  are  called  up- 
on to  exercise  our  supervisory  powers.  The 
actual  contentions  of  the  respective  parties 
become  uncertain,  and  such  consent  proceed- 
ings almost  always  result  in  a  looseness  of 
practice  difficult  to  be  dealt  with  properly. 
We  understand  the  relators  to  have  con- 
tended In  the  lower  court  as  they  do  here: 
First  That,  under  the  constitutional  guar- 
anty of  the  freedom  of  the  press,  the  pub- 
lishers of  newspapers  generally  are  secured 
from  liability  for  contempt  of  court  for  ar- 
ticles published  in  them  in  the  usual  course 
of  the  business  of  printing  the  dally  news- 
paper as  an  Item  of  news,  giving  an  account 
of  Judicial  proceedings  had  In  open  court, 
the  right  to  do  so  being  privileged,  and  se- 
cured under  express  constitutional  provi- 
sions in  this  state,  subject  only  to  liability 
or  responsibility  in  damages  to  any  and  all 
persons  who  might  suffer  pecuniary  or  othese 
loss  In  consequence  of  any  publication.  Sec- 
ond. That  the  civil  district  court  though 
created  by  the  constitution,  is  an  "inferior 
court"  and  as  such  has  not  at  common 
law  power  to  punish  for  a  constructive  con- 
tempt; that  its  power  is  limited  to  the  cases 
embraced  In  articles  130  and  131  of  the 
Code  of  Practice,  the  first  of  which  declares 
that  "all  Judges  i>os8ess  the  powers  neces- 
sary for  exercise  of  their  respective  Juris- 
dictions, though  the  same  be  not  expressly 
given  by  law;"  and  the  second  that  "the 
Judges  of  the  supreme,  district  and  parish 
courts  have  the  power  to  punish  all  con- 
tempts of  thehr  authority  by  fine  not  ex- 
ceeding fifty  dollars  and  Imprisonment  tor  a 
period  not  exceeding  ten  days  for  each  of- 
fense of  that  kind;"  and  that  the  power  here 
conferred  Is  limited  to  do  that  which  Is 
"necessary"  for  the  exercise  of  the  court's 
Jurisdiction.  Third.  That  if  a  newspaper  be 
liable  for  contempt  for  a  publication,  the 
matter  published  must  be  so  direct  in  its 
Intent  and  effect  as  to  come  within  the 
class  of  contempts  consisting  of  disobedience 
to,  or  interference  with,  orders,  or  other- 
wise directly  obstructing  the  court  In  the 
exercise  of  Its  functions;   that  if  the  pobU- 
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cation  embodies  general  comment  only,  with- 
out manifest  Intent  to  hinder  or  interfere, 
and  especially  without  intent  to  interfere 
with  the  trial  in  a  particular  manner.  It  does 
not  constitute  a  contempt  even  at  common 
law,  and,  U  It  might  be  so  held,  it  is  in 
this  state  and  country  Invested  with  Im- 
munity by  constitutional  provisions  in  regard 
to  the  freedom  of  the  press;  that  the  par^ 
ticular  article  In  question  was  not  of  such 
a  character  as  has  Just  been  described  as 
furnishing  a  ground  for,  and  was  not,  a 
contempt  Fourth.  Tliat,  the  article  in  ques- 
tion not  being  of  such  a  character,  the  dis- 
trict court  was  without  power  or  authority 
to  declare  or  deal  with  it  as  such,  and  under 
our  supervisory  powers  we  are  authorized, 
through  writs  of  prohibition  and  certiorari, 
to  review  and  undo  the  action  of  the  lower 
court  in  that  respect  as  an  absolute  nullity. 

We  shall  deal  with  the  propositions  sub- 
mitted a  little  out  of  their  order,  taldng  the 
second  one  first,  as  it  strikes  at  the  power 
and  authority  and  Jurisdiction  of  the  lower 
court  The  civil  district  court  is  a  court  of 
record  of  original  general  Jurisdiction,  and, 
if  a  direct  legislative  grant  from  the  legis- 
lature were  necessary  in  this  state  to  con- 
fer upon  it  such  powers  as  have  been  usually 
held  to  be  inherent  in  all  such  courts,  it 
will  be  found  in  article  130  of  the  Code  of 
Practice.  That  article  pointedly  recognizes 
and  declares  the  existence  In  courts  of  all 
the  powers  necessary  for  the  exercise  of 
their  respective  Jurisdictions  Inherently,  and 
Independently  of  express  law,  and  by  neces- 
sary implication  it  g^ives  legislative  sanction 
to  the  exercise  of  such  powers,  and  the  par- 
ticular power  of  the  district  courts  to  punish 
for  contempt  was  (as  If  to  place  that  matter 
beyond  the  possibility  of  dispute)  specially 
mentioned  In  article  131.  That  article  is 
general  In  its  terms,  save  as  to  the  punish- 
ment to  he  inflicted,  and  is  no  limitation 
upon  the  article  which  precedes  it,  accept  in 
that  respect  Article  130  recognizes  the  ex- 
istence of  all  the  powers  necessary  to  the 
jurisdiction,  without  attempting  to  define 
what  suCh  powers  are  or  should  be.  The 
word  "Jurisdiction"  In  the  article  is  used 
In  a  broad,  not  a  restricted,  sense,  and  means 
everything  necessary  for  the  maintenance 
of  rightful  power  and  authority.  The  stat- 
utes of  the  state  are  enacted,  not  simply 
for  the  defining  of  rights  and  obligations, 
but  for  their  protection  and  enforcement 
and  the  very  object  of  the  organization  of 
courts  Is  through  their  Instrumentality  to 
make  certain  that  Justice  should  be  ad- 
ministered by  due  process  of  law,  without 
denial  or  unnecessary  delay,  and  with  strict 
impartiality.  The  purpose  of  their  creation 
would  be  crippled  and  defeated  if  they  were 
to  be  unable  of  themselves,  in  cases  pending 
within  their  jurisdiction,,  to  guard  the  pure 
and  unbiased  administration  of  Justice.  It 
is  no  less  the  duty  of  the  courts  to  see  that 
the  law  be  faithfully  applied  In  cases  be- 


fore them  than  It  Is  the  duty  of  the  execu- 
tive to  see  that  the  laws  should  be  generally 
executed.  Brown,  in  ills  work  on  Jurisdic- 
tion, (section  115a,)  says  that  "the  pow»  to 
punish  for  Contempts  is  inherent  in  all  courts; 
that  Its  existence  is  essential  to  the  preser- 
vation of  order  in  Judicial  proceedings."  If 
this  inherent  power  exists  for  the  perserva- 
tlon  of  mere  order,  for  how  much  greater 
reason  should  it  exist  to  protect  the  foun- 
tains of  Justice  from  being  poisoned,  and 
the  courts  themselves  from  being  brought 
into  .contempt  and  disrepute.  The  supreme 
court  of  Mississippi  remarks,  on  the  power 
to  fine  and  imprison  tor  contempt  "that 
from  the  earliest  history  of  Jurisprudence 
it  has  been  regarded  as  a  necessary  incident 
and  attribute  of  a  court  without  which  it 
could  no  more  exist  than  without  a  Judge. 
It  Is  a  power  Inherent  In  all  courts  of  record, 
and  coexisting  with  them,  by  the  wise  pro- 
visions of  the  common  law.  A  court  without 
the  power  efFectnally  to  protect  itself  against 
the  assaults  of  the  lawless,  or  to  enforce  its 
orders.  Judgments,  or  decrees,  would  be  a 
disgrace  to  the  legislation,  and  a  stigma 
upon  the  age  which  Invented  it  In  this 
coimtry  all  courts  derive  their  authority  from 
the  people,  and  hold  It  in  trust  for  their  se- 
curity and  benefit"  Wdls,  Jur.  p.  179;  Wat- 
son V.  Williams,  36  Miss.  341.  In  the  cor- 
rectness of  these. views  we  fully  concur.  We 
are  of  the  opinion  that  the  dvll  district  court, 
a  court  of  record  having  original  general  Juris- 
diction, is  not  an  "inferior  court"  in  the 
technical  sense  of  that  term;  that  it  has  the 
power  and  authority  to  jmnlsh  for  contempts 
of  court;  that  though  the  proceedings,  in 
matters  of  constructive  differ  from  those  of 
actual  contempts,  the  power  of  the  district 
court  under  proper  proceedings  extends  to 
both. 

The  claim  of  the  relators  that  under  the 
ctmstltntlonal  guaranty  of  the  freedom  of  the 
press,  "publishers  of  newspapers  are  secured 
from  liability  for  punishment,  as  for  con- 
tempt of  court,  for  artlcleB  publisbed  in  the 
usual  coiu'se  of  the  business  of  printing  the 
daily  newspaper  as  an  item  of  news,  giving 
an  account  of  Judicial  proceedings  had  in 
open  court,  the  right  to  do  so  being  privi- 
leged, and  secured  under  express  constitu- 
tional provisions  in  this  state,  subject  only  to 
liability  or  responsibility  in  damages  to  any 
and  all  persons  who  might  sutFer  pecuniary 
or  other  loss  in  consequence  of  any  publi- 
cation," is  not  true,  as  a  general  propoedtion. 
The  general  rule,  as  stated  by  Wells,  (Wells, 
Jur.  p.  101,)  Is  "that  where  a  publication 
being  read  by  jurors  and  attendants  in  tlie 
courts  would  have  a  tendency  to  Interfere 
with  the  proper  and  unbiased  administration 
of  the  law  In  pending  cases.  It  may  be  ad- 
judged a  contempt,  and  accordingly  pun- 
ished." Where  an  article  of  that  character 
has  been  published.  It  Is  a  great  mistake  to 
suppose  that  the  resulting  liability  or  re- 
sponsibility is  limited  to  a  dyil  action  for 
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damages  by  the  Indlytdnala  who  might  be 
prejudiced  thweby.  Irreparable  Injury  not 
to  be  compensated  by  money  would  make 
such  a  limited  remedy  totally  inadequate  to 
meet  the  requirements  of  the  situation.  Such 
a  contention  Ignores  totally  the  consideration 
of  the  question  as  affecting  public  morals 
and  public  interests.  Relators  themselves,  In 
their  brief,  admit  the  Incorrectness  of  the 
broad  proposition  advanced,  for  they  say 
"that  a  contempt  may  be  committed  by 
publication,  notwithstanding  the  guarantied 
'freedom  of  the  press'  is  conceded;  but  there 
must  be  somewha«  a  limit  to  the  power  of 
the  courts  in  that  regard,  and,  as  the  limit 
must  be  found  by  determining  the  scope 
and  significance  of  the  constitutional  pro- 
vision, it  cannot  be  an  arbitrary  one,  resting 
solely  on  the  discretion  of  the  particular 
Judge  ill  such  case.  There  is  a  role  of  limi- 
tation to  be  deduced.  It  is  the  function,  the 
duty,  the  high  privilege  of  the  court  of  last 
resort  to  find  and  establish  it."  This  state- 
ment is  an  abandonment  of  the  claim  that  all 
publications  of  Judicial  proceedings  in  news- 
papers are  privileged,  viewed  from  the  stand- 
point of  "contempt  proceedings,"  and  the 
substitution  in  lieu  thereof  the  contmtlon 
that  some  publications  are  so  privileged.  If 
some  be  not  so  protected,  it  necessarily  fol- 
lows that,  when  a  particular  article  is  char- 
ged as  being  of  the  latter  kind,  the  court  to 
which  such  a  question  Is  submitted  must  ex- 
amine and  determine  the  character  of  the 
publication.  Such  an  examination  would 
often  carry  with  It  the  Investigation  and  ap- 
plication of  facts  to  the  particular  case,  and 
a  denial  of  the  correctness  of  the  conclusions 
reached  In  the  matter  by  the  Judge  would 
not  extend  to  a  denial  of  the  power  to  deter- 
mine. This  power  would  be  admitted;  the 
proper  exercise  of  the  power  would  be  alone 
at  Issue. 

The  third  and  fourth  contoitlons  of  the  re- 
lators may  be  considered  together.  They 
claim  that  In  this  particular  case  the  article 
published  In  the  Times-Democrat,  which  gave 
rise  to  these  proceedings,  was  not  such  an 
article  as  could  be  made  the  basis  for  a  con- 
tempt of  court,  and  that,  this  being  the  case, 
this  court.  In  the  exercise  of  its  supervisory 
powers,  can  review  the  Judgment  of  the  dis- 
trict conrt  pronouncing  otherwise;  that  it 
can  and  should  set  aside  that  Judgment  as 
being  null  and  void.  That  this  court,  under 
some  circumstances,  has  the  authority,  under 
Its  supervisory  powers,  to  review  and  annul, 
under  writs  of  prohibition  and  certiorari,  the 
action  of  a  district  court  In  ordering  the 
Imprisonment  of  the  publishers  of  a  newspa- 
per on  a  charge  of  contempt  of  his  court.  Is 
undoubted.  The  case  of  State  ex  rel.  Llver- 
sey  V.  Judge,  34  La.  Ann.  741,  was  of  that 
character,  but  It  was  one  differing  radically 
from  that  before  ns.    The  question  of  the 


freedom  and  liberty  of  the  press  was  there 
presented,  but  under  an  entirely  different 
state  of  facta  The  syllabus  of  the  case  con- 
cisely states  the  points  raised  and  deter- 
mined, as  follows:  "By  our  bill  of  rights  the 
"press'  is  free  from  all  censorship  of  what 
shall  be  published,  and  entirely  exempt  from 
control,  in  advance,  as  to  what  shall  appear 
In  print  Ck)urts  in  this  state  are  therefore 
absolutely  without  authority  to  control  In  ad- 
vance, or  to  restrain  by  Injunction,  the  lib- 
erty enjoyed  by  the  'press'  to  publish  even 
what  may  be  of  a  libelous  nature,  the  party 
injured  having  his  remedy  after  the  publica- 
tion. The  court  having  no  power  to  grant 
such  an  Injunction,  It  was  an  absolute  nul- 
lity, and  the  condemnation  for  contempt  falls 
with  the  injunction  the  moment  such  nullity 
has  been  pronounced  by  this  court,  which 
has  supwvisory  power  In  cases  like  the  one 
at  bar."  The  doctrine  there  stated  was  un- 
questionably correct,  but  the  court  was  very 
careful  to  say.  In  the  body  of  Its  dedskw: 
"We  are  to  construe  and  give  effect  to  our 
provision  precisely  as  if  It  declared.  In  the 
language  of  the  constitution  of  Minnesota, 
"The  lil>erty  of  the  press  shall  forever  remain 
inviolate,  and  all  persons  may  freely  speak, 
write,  and  publish  their  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of 
such  right' "  It  was  precisely  the  abuse  of 
the  right  which  was  charged  In  the  present 
case  against  the  defendants.  When  that 
charge  was  made,  the  article  complained  of 
was  presented  to  the  court  as  a  piece  of  evi- 
dence in  the  case.  In  connection  with  testi- 
mony adduced,  and  upon  the  evidence  as  a 
whole  the  court  adjudged  relators  guilty.  As 
the  subject-matter  before  the  court  was  with- 
in its  Jurisdiction;  as  some  publications  were 
liable  to  be  adjudged  an  abuse  of  the  liberty 
of  -the  press,  and  some  not;  as  the  conclu- 
sions to  be  reached  In  the  case  were  depend- 
ent upon  the  evidence  to  be  submitted,  and 
the  case  was  so  decided,— this  court  is  not  to 
go  behind  the  judgment  and  Inquire  Into  its 
correctness  on  that  evidence.  Relators,  in 
their  brief,  say  of  their  exception:  "It  is  a 
plea  to  the  jurisdiction,  and  an  exception  of 
•no  cause  of  action.' "  The  jurisdictional 
point  was  not  well  taken,  and  the  ruling  up- 
on the  exception  of  "no  cause  of  action"  is 
not  reviewable  In  this  proceeding.    State  v. 

Foumet  45  La.    Ann.  ,   18  South.    186; 

State  ex  reL  Barthet  v.  Judge,  40  La.  Ann. 
434,  4  South.  131;  State  ex  rel.  O'MaUey  v. 
Houston,  8S  La.  Ann.  1187;  State  ex  reL 
Brown  v.  Houston,  Id.  1194.  For  the  rea- 
sons herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  provisional 
writs  issued  herein  be  set  aside,  and  relat<x«' 
demands  and  application  be  rejected  and  dis- 
missed, at  their  costs. 

FARLANOB,  J.,  takes  no  part 
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(46  La.  Ann.  36) 
OASPAR  T.   PROSDAME.    (No.  11,283.) 
(Sapreme  Court  of  Louisiana.     Jan.  2, 1S94.) 

A88AULT— EVIDENCB  OF  PkOVOCATIOS— DotaMIKG 

Charaoteb  in  Public  Pi.ac«. 

1.  Under  the  general  issue,  in  a  anit  for 
damages  for  injury  to  feelings  and  humiliation 
caused  by  an  assault  by  the  defendant  on  the 
plaintiff,  and  by  the  use  of  opprobrious  epithets 
by  the  former,  evidence  of  irritation  and  provo- 
cation was  admissible  in  mitigation  of  damages, 
but  was  not  admissible  to  defeat  the  action. 

2.  When  the  clear  right  of  a  person  is  in- 
vaded, he  must  be  entitled  to  an  action  against 
the  party  who  inflicted  the  injury. 

3.  Assaulting  a  person,  and  denouncing  him, 
in  the  presence  of  bystanders,  in  a  court  build- 
ing, in  presence  of  officers  of  the  court,  as  a 
thief,  and  as  having  robbed  the  party  denoun- 
cing him,  and  his  threat  to  cowhide  the  person, 
are  indignities  and  insults  actionable  in  them- 
selves, without  reference  to  character  or  reputa- 
tion. 

4.  Bren  if  a  person  has  a  bad  character, 
he  has  a  right  to  be  let  alone,  and  to  Immunity 
from  personal  attacks. 

57  Even  if  he  had  no  reputation,  he  should 
not  be  denounced  as  a  thief,  if  he  is  not  a  thief. 
(Syllabus  by  the  Court.) 

Appeal  from  dvU  district  court,  pariah  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  Henry  Caspar  against  J.  G. 
Prosdame  to  recover  for  an  assault  De- 
fendant had  judgment,  and  plaintiff  appeals. 
Reversed. 

Molse  &  Ohn,  for  appellant  Dinkelsplel 
&  Hart  for  appellee. 

BREAUX,  J.  The  plaintiff,  a  young  man, 
was  the  patentee  of  a  collar  and  cuff  rack 
used  for  advertising  purposes,  by  placing 
the  advertisement  In  the  rack.  He  contract- 
ed In  writing  with  the  defendant  to  place 
bis  advertisement  in  his  racks,  and  put  them 
in  a  stated  number  of  shaving  saloons  and 
billiard  halls  in  the  city  of  New  Orleans. 
No  particular  names  of  places  where  he  was 
to  place  his  racks  containing  defendant's  ad- 
vertisement were  mentioned  In  the  contract 
The  defendant  having  refused  to  pay  the 
balance  due  to  the  plaintiff  under  the  terms 
of  the  contract  the  plaintiff  brought  suit 
against  him  before  the  first  city  court  for 
the  amount  he  claimed.  At  the  first  fixing 
of  the  case  for  trial,  it  was  not  tried.  Im- 
mediately  after  the  continuance,  as  plaintiff 
was  leaving  the  court  room,  he  passed  the 
defendant  who  called  upon  him  to  stop, 
and  at  the  same  time  said  that  he  wished 
to  see  him.  Walking  together  to  the  hall 
of  the  court  building,  the  defendant  between 
his  two  friends,  who  were  standing  near, 
pressed  the  plaintiff  against  the  wall,  and 
assaulted  him,— put  his  hands  upon  him,  in 
a  fit  of  anger.  The  defendant,  Prosdame,  at 
the  time,  uttered  words,  abusive,  vituper- 
ative, and  insulting,  and  charged  the  plain- 
tiff with  having  violated  his  contract  with 
having  robbed  him  of  his  money,  with  be- 
ing a  thief,  and  threatened  to  cowhide  him. 
A  short  time  after  the  occurrence  the  plain- 


tiff called  at  the  office  of  one  of  the  wit- 
nesses, who  testified  that  he  was  quite  ex- 
cited and  began  crying.  The  petition  al- 
leges that  defendant's  conduct  was  malldons, 
for  the  purpose  of  injuring  petitioner  and 
preventing  him  from  prosecuting  his  case 
against  the  d^endant  and  for  the  further 
purpose  of  humiliating  and  insulting  him. 
Prior  to  the  date  of  the  insult  it  had  been 
the  Intention  of  the  plaintiff  to  leave  the 
city.  After  he  had  been  thus  treated,  he 
determined  to  remain,  and  at  his  Instance 
the  case  against  the  defendant  was  set  for 
trial  After  the  testimony  bad  been  heard 
on  the  trial,  the  court  pronounced  Judgment 
in  his  favor.  The  defendant  without  avail- 
ing himsdf  of  the  right  of  appeal,  paid  the 
judgment  The  judgment  sustained  Caspar's 
interpretation  of  the  contract.  The  plaintiff 
Bubsequentiy  brought  suit  and  prayed  for 
actual,  punitory,  and  exemplary  damages,  in 
the  sum  of  $5,000.  The  defendant  pleaded 
a  general  denial.  The  judgment  of  the  court 
a  qua  rejected  plaintiff's  demand. 

The  court  admitted  testimony  which  was 
offered  to  prove  Irritation  and  provocation. 
The  court  admitted  It  and  limited  its  effect 
to  the  mitigation  of  damages,  and  decided 
that  It  was  not  admissible,  under  the  general 
issue,  to  prove  Irritation  and  provocation. 
To  the  ruling  a  bill  of  exception  was  re- 
served by  plaintiff.  The  testimony  offered  to 
prove  provocation  and  cause  of  Irritation  con- 
sisted of  verbal  conditions  superadded  to  the 
written  contract  the  defendant  contends. 
The  only  evidence  upon  the  subject  is  that 
of  the  plaintiff  and  of  the  defendant.  One 
asserts  that  there  were  additional  stipula- 
tions. The  other  denies.  The  evidence  was 
admissible  in  mitigation,  and  was  properly 
admitted,  with  the  restriction  made.  Hitch- 
cock V.  North,  6  Rob.  (La.)  328. 

There  was  no  testimony  offered  of  the  diar- 
acter  or  reputation  of  the  plaintiff.  The 
plaintiff  claims  damages  for  injury  to  his 
feelings,  and  for  the  humiliation  to  which 
he  has  been  subjected.  No  claim  is  made 
for  injury  to  his  character  or  reputation. 
Our  first  impressions  were  that  the  restrict- 
ed character  of  the  demand  left  no  grounds 
for  damages,  and  that  the  cause  of  action 
alleged  was  not  per  se  actionable;  that  char- 
acter and  reputation  are  requisite  to  be 
considered,  in  suits  of  this  nature.  Upon 
further  consideration,  and  examination  of  au- 
thorities, we  conclude  that  they  are  not  al- 
ways indispensable.  If  a  person  has  no  char- 
acter, or  even  bad  character,  he  has  the  right 
to  be  let  alone;  to  immunity  from  personal 
attacks  and  assaults.  It  Is  a  personal  right. 
Independent  of  character.  If  made  without 
BufQcient  provocation,  the  assault  is  griev- 
ous and  wanton,  and  the  lack  of  character 
of  the  person  assaulted  is  not  a  sufficient  de- 
fense or  justification  of  the  act  althou^  it 
may  be  a  fact  considered  in  mitigation  of 
damages.  Damages,  In  the  case  of  assault 
Include  the  humiliation  and  the  mental  and 
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bodily  safferlng.  BelatlTe  to  repntatlon,  as 
an  Indispensable  element  of  damages,  In 
cases  of  the  character  of  the  one  at  bar,  the 
person  may  be  an  entire  stranger.  Still,  he 
certainly  has  a  right  of  action  to  protect  him- 
self from  the  charge  of  having  committed  lar- 
ceny, if  be  Is  entirely  innocent  A  man  of 
a  reputation  not  good  may  have  that  said  of 
him  which  is  nntrue,  and  thereby  subjected 
to  wrong.  The  merest  vagabond  should  not 
be  denounced  as  a  thief,  if  he  is  not  He 
would  only  be  without  right  of  action  if  the 
charge  be  tm&  If  it  be  untrue.  It  would  be 
a  sad  condition  to  let  him  remain  remediless 
on  account  of  reports,  true  or  false,  not  hav- 
ing the  least  bearing  upon  the  offense 
charged.  The  assault  and  the  words 
charged  as  having  been  uttered,  are  proven. 
The  character  of  the  occurrence  was  aggra- 
vated by  the  time  and  place  at  which  the  In- 
dignity and  insult  were  offered.  It  was  at 
the  court  buUdIng,  In  the  presence  of  officers 
of  the  court  and  immediately  after  the  case, 
by  agreement  of  counsel,  had  been  postponed 
for  another  day.  In  Mohrman  v.  Ohse,  17 
La.  Ann.  64,  the  court  held  that  the  words 
wrae  slanderous,  (the,  defendant  was  de- 
nounced as  a  thief,)  and  from  the  nature  of 
the  epithets  used,  and  the  place  where  ut- 
tered, that  they  destroyed  confidence  in  the 
person  slandered.  In  the  case  at  bar,  loss 
and  Impairment  of  confidence  are  not  issues. 
The  humiliation  and  the  wrong  are,  and  the 
place  and  circumstances  add  to  the  Injury 
Infilcted.  An  assault  was  committed.  The 
plaintiff  was  charged  with  a  crime.  They 
are  personal  injuries  inflicted  without  suf- 
ficient provocation.  The  defendant,  there- 
fore, owes  damages,  which  must  be  assessed 
with  reference  to  the  testimony  admitted  in 
mitigation  of  damages.  "Damages  may  be 
assessed  without  calculating  altogether  on 
the  pecuniary  loss,  or  the  privation  of  pe- 
cuniary gain  to  the  party.  •  •  •  In  the 
assessment  of  damages  under  this  rule,  as 
wdl  as  in  cases  of  offenses  and  quasi  of- 
fenses, much  discretion  must  be  left  to  the 
judge."  Eev.  CUvU  Code,  art  1934.  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  annulled, 
avoided,  and  reversed;  and  it  is  now  order- 
ed and  decreed  that  plaintiff  have  judgment 
against  the  defendant  for  the  sum  of  $500, 
with  interest  from  date  of  judgment,  and 
that  the  defendant  pay  the  costs  of  both 
conrta. 


(71  liUs.  60O 

BELL  V.  CLA3RE  et  aL 
(Supreme  Court  of  Itflssissippi.    Dee;  18,  1883.) 

EqCITT— CARCBLtATIOS  OF  TkUST  DsED— OBOtmDS 
— DEUaRBEB. 

1.  Where  plaintiff's  only  ground  for  the 
cancellation  of  defendant's  security  on  the  laind 
of  D.  is  that  his  mortgage  on  the  land  is  prior 
in  right,  though  junior  in  date,  to  this  secority, 
the  bill  will  be  dismissed. 

2.  In  an  action  by  a  married  woman  to 


caned  a  deed  of  trust  of  her  separate  estate, 
given  to  secure  -the  payment  of  a  note  which 
she  execnted  with  her  husband,  since  deceased, 
on  the  ground  that  her  liability  on  the  note  was 
barred,  dv  limitations,  it  appeared  that  her  per- 
sonal liability  was  barred,  out  that  a  rifsht  of 
action  still  survived  aRainst  the  husband's  es- 
tate. Held,  that  the  bill  should  be  dismissed,  as 
this  ri^t  of  action  against  the  estate  of  tlie 
husband  kept  alive  the  security  on  the  land. 

3.  If  a  bill  in  eqnity  taken  as  confessed  af- 
fords no  ground  for  entering  a  decree  granting 
relief,  a  demurrer  to  it  should  be  sustained. 

Appeal  from  diancery  court  Pontotoc 
county;  Baxter  McFarland,  Cibancellor. 

"To  be  officially  reported." 

Bill  in- equity  by  Clark,  Hood  &  Co.  and 
another  against  E.  C.  Bell  for  the  cancella- 
tion of  a  trust  deed.  Decree  toe  plaintiffs. 
Defendant  appeals.    Reversed. 

J.  D.  Fontaine^  for  appellant  J.  A.  Blair, 
for  appellees. 

COOPBB,  3.  The  demurrer  to  the  bill 
should  have  been  sustained,  and  the  bill  dis- 
missed. It  is  difficult  to  conceive  of  any  In- 
terest In  the  controversy  common  to  the 
complainants,  other  than  that  of  having  the 
security  of  the  defendant  upon  the  lands  of 
Mrs.  Dozler  canceled,  and  this  Is  the  sped/lc 
relief  prayed  by  the  bill.  That  complain- 
ants were  not  entitled  to  secure  this  result 
is  manifest  The  utmost  that  Clark,  Hood 
&  Co.  can  claim,  as  against  this  deed  of  trust 
to  Bell,  is  that  their  mortgage  is  prior  in 
right  though  junior  In  date,  to  his,  or,  &1I- 
ing  in  this,  that  the  decree  of  the  diaaceary 
court  in  the  case  of  Clark,  Hood  &  Co.  ▼.  J. 
M.  Dozler  et  aL  should  now  be  executed. 
They  are  not  entitled  to  cancel  the  security 
of  Bell,  for  he  and  they  are  simply  creditors 
having  security  upon  the  same  property.  It 
is  nothing  to  them  whether  the  deed  of  trust 
under  which  Bell  claims  Is  or  is  not  canceled, 
if  the  prl(H*ity  they  assert  is  allowed. 

Mrs.  Doslw  Is  not  entitled  to  any  relief 
against  the  defendant  She  bound  her  lands 
for  the  payment  of  the  debt  named  In  the 
deed  of  trust  by  the  deed.  She  bound  her- 
self by  the  note.  Her  personal  liability  has 
been  discharged  by  lapse  of  time,  but  the 
death  of  Mr.  Dossier,  who  was  also  person- 
ally bound  on  the  note,  has  preserved  the  lia- 
bility of  his  estate.  The  note,  as  to  his  es- 
tate, is  yet  alive;  and,  because  it  is,  the  deed 
of  trust  upon  Mrs.  Dozier's  land  tor  its  se- 
curity also  lives. 

The  specific  relief  prayed  cannot  be  grant- 
ed; and  unless,  under  the  prayer  for  general 
rdief,  a  decree  can  be  made  in  favor  of  the- 
eomplalnants,  or  some  of  them,  the  bill 
should  have  been  dismissed.  It  was  for- 
merly the  rule  in  equity  that  no  relief  could 
be  granted  under  the  general  prayer  which 
was  inconsistent  with  tibat  specially  larayed. 
Weymouth  v.  Boyer,  1  Yes.  Jr.  416;  Pallc  v. 
Lord  Clinton,  12  Yes.  48;  Walpole  v.  Lord  Or- 
fbrd,  8  Ye&  402;  Grimes  v.  French,  2  Atk.  141; 
Karnegay  v.  Carroway,  2  Dev.  Bq.  403.  Tn 
modern  practice  the  rule  is  more  liberal,  and 
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'mder  the  general  prayer  any  relief  consistent 
Vlth  the  bill,  and  within  its  scope,  may  be  af- 
forded, though  it  be  Inconsistent  with  the 
tpeclfio  relief  prayed.  Dodge  t.  Evans,  43 
Miss.  570;  Mhoon  t.  Wilkerson,  47  Miss.  634. 
But  relief  must  yet  be  such  as  can  be  af- 
fwded  on  the  facts  stated,  and  it  must  ap- 
pear that  the  defendant  is  fairly  apprised  by 
the  bill  that  the  relief  is  sought  by  the  com- 
plainant Weeks  r.  Thrasher,  62  Miss.  142. 
Mrs.  Dozler  is  entitled  U>  no  relief,  and  the 
only  relief  which  could  be  afforded  to  Clark, 
Hood  &  Co.  against  the  defendant  would  be 
incidoital  to  that  afforded  them  as  against 
Mrs.  Dozler,  the  mortgagor.  But  she  is  a 
complainant  with  them,  and  not  a  defendant 
against  whom  any  relief  Is  prayed.  If  the 
bill,  as  stated,  should  be  taken  aa  confessed 
against  the  defendant.  It  is  evident  that  no 
proper  decree  granting  relief  could  be  en- 
tered. Under  such  circumstances,  a  demur- 
rer should  be  sustained.  Decree  reversed, 
demurrer  nistalned,  and  bill  dismissed 


(in  Ala.  4S8) 

JENNINGS  T.  PEARCE. 
(Supreme  Court  of  Alabama.    Dec.  20,  1893.) 

JUSOMSNT— VaOATIOH  — WiHT  Of  JOBISDICTION— 

None*  or  Motion— Sdffioienct. 

1.  No  further  notice  to  a  judgment  creditor 
or  his  attorneys  of  a  motion  by  the  judgment 
debtor  to  vacate  the  judgment  was  necessary 
where  the  motion  was  addressed  on  the  docket 
to  such  attorneys,  and  they  appeared  when  the 
motion  was  callea  to  contest  action  on  the  mo- 
tion because  written  notice  was  not  served  on 
them  or  their  client,  and  then  contested  the 
motion  on  its  merits. 

2.  No  notice  of  an  attachment  suit  was  ever 
served  personally  on  defendant;  no  appearance 
was  entered  for  him;  none  of  his  property  was 
under  attachment  levy;  and  neither  indebted- 
ness to  him  nor  any  of  his  property  had  been  as- 
certained and  fixed  in  the  hands  of  a  garnishee, 
though  garnishment  proceedings  were  pending. 
BM,  that  a  money  judgment  against  defendant 
was  properly  vacated. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Action  by  Thomas  Jennings,  for  use  of 
Richardson  &  Reese,  against  Henry  Pearce. 
From  an  order  granting  a  motion  to  set 
aride  and  vacate  a  judgment  against  defend- 
ant, plaintiff  appeals.     AfBrmed. 

Richardson  &  Reese,  for  appellant  Ar- 
rlngton &  Graham,  for  appellee. 

STONE,  C.  J.  This  was  a  motion  to  va- 
cate and  annul  a  judgment  for  money.  Tea- 
dered  at  a  previous  term  In  favor  of  Thomas 
W.  Jennings  against  Henry  Pearce.  Jen- 
nings bad  assigned  the  claim  to  his  counsel, 
who  had  brought  the  suit,  and  recovered  the 
judgment  The  judgment  was  recovered  in 
February,  1892,  and  the  motion  to  set  it  aside 
was  entered  on  the  motion  docket  of  the  city 
court  in  September,  1892.  The  motion  was 
signed  by  counsel  for  the  movant  stating 
they  appeared  tor  the  purpose  of  making  the 
motion.     It  was  addressed  on  the  docket  to 


"R.  ft  R.,  Attys.  for  Thomtus  W.  Tennings." 
This  is  the  Arm  name  of  the  attorneys  who 
had  brought  the  suit  and  recovered  the 
judgment  and  to  whom  the  claim  had  been 
assigned.  The  motion  was  called  tor  trial 
in  February,  1803.  R.  &  R.  appeared  for  the 
purpose  of  resisting  action  on  the  motion  at 
that  time,  on  the  ground  that  no  written  no- 
tice of  the  motion  had  been  served  <hi  them, 
or  on  Jennings,  their  client  They  stated  no 
other  reason  why  the  motion  should  not  be 
heard  at  that  time.  The  court  overruled  the 
objection,  and  they  eccepted.  The  purpose 
of  notice  Is  to  give  Information  of  Intended 
action,  and  to  Inform  the  opposing  party,  so 
he  will  not  be  taken  by  surprise;  and  notice 
to  counsel  of  record  is  equivalent  to  notice 
to  the  party  himself.  Code  1886,  |  2736;  8 
Brick.  Dig.  p.  712,  |  87.  When  there  is  an 
appearance,  either  by  a  party  or  his  counsel, 
this  Is  evidence  that  such  party  had  knowl- 
edge of  the  action  proposed  to  be  taken. 
When  present  and  having  attention  directed 
to  the  subject.  If  not  prepared  for  trial,  a 
motion  for  delay  in  order  to  make  prepara- 
tion would  be  proper,  and  would  doubtiess 
be  entertained.  No  motion  of  the  kind  was 
made  In  this  case.  It  would  seem  there 
could  not  have  been  a  want  of  preparation 
when  the  present  motion  was'  tried.  Its 
merits  and  fate  depended,  not  on  oral  testi- 
mony, but  on  records  and  papers  pertaining 
to  the  cause,  which  were  of  file  In  the  court 
These  records  and  papers  were  accessible  to 
either  party,  and  were  in  fact  used  to  their 
utmost  capacity  on  the  trial  of  the  motion. 
This  is  shown  by  the  bill  of  exceptions  re- 
served' by  appellant,  and  made  a  part  of  the 
record  before  us.  The  motion  was  tried  on 
its  merits,  every  inch  of  ground  being  con- 
tested, and  reserved  for  revision  in  this 
court  The  city  court  did  not  err  In  hold- 
ing that  further  notice  of  the  motion  was 
not  necessary. 

The  suit  in  this  case  was  commenced  by 
original  attachment  Ui  favor  of  Jennings 
against  Henry  Pearce,  sworn  to  be  a  non- 
resident of  Alabama.  No  personal  service 
was  ever  made  on  him,  and  no  plea  was  ever 
interposed  for  him,  or  appearance  Altered, 
save  the  special  appearance  in  September, 
1892,  entered  for  the  purpose  of  setting  aside 
and  vacating  the  judgment  by  default  which 
had  been  rendered  In  February  preceding. 
The  attachment  proceedings  were  and  are 
regular  in  form,  conforming  to  our  statute. 
This  attachment  was  levied  on  personal 
property;  but,  a  doubt  arising  whether  the 
propoty  bel<Miged  to  Henry  Pearce,  the  de- 
fendant the  sheriff  demanded  an  Indemnify- 
ing bond.  The  bond  not  being  given,  he  dls- 
cttarged  the  levy.  So  this  levy,  as  a  facta* 
in  the  present  controversy,  is  dimlnated. 
There  remains  no  constructive  service  by 
levy  on  property.  Chandler  was  summoned 
as  a  garnishee,  and  answered.  He  denied  all 
indebtedness  to  Henry  Pearce,  the  defend- 
ant, but  admitted  said  Henry  Pearoe  had 
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placed   In    his   possession    certain   personal 
property,  which  he  still  held;  but  claimed  a 
lien  upon  It  for  Its  support  and  preservation. 
He  also  set  forth  that  he  had  received  no- 
tice that  said  property  was  claimed  by  one 
Hollis  Pearce  to  be  his  own  proper  goods. 
Thereupon,  on  the  motion  of  plaintiff,  Jen- 
nings, notice  was  Issued  and  served  on  Hollls 
Pearce  under  the  statute,  and,  being  brought 
in,  an  Issue  was  made  np  "to  contest  with 
plaintiff  the  right  to  such  effects."    Ck)de 
1886,  8  2984  et  seq.     That  Issue  had  not  been 
tried  or  determined,  but  was  still  pending 
when  this  motion  was  made  and  passed  on. 
Another  garnishee  had  been  summoned,  but 
he  had  neither  answered,  nor  had  Judgment 
been  rendered  against  him  for  want  of  an 
answer.     Code,    {  2980.     It  Is   thus   shown 
that    when    the    judgment    was    rendered 
against    Henry    Pearce,— February,    1892,— 
and    even   when   this   motlcm   was  tried,— 
February,  1893,— no  personal  service  of  no- 
tice of  the  suit  had  been  made  upon  him, 
no  appearance  had  been  altered  toe  blm, 
no  property  of  his  was  under  attachment 
levy,  and  neither  Indebtedness  to  him  nor 
property   nor   effects   of  his   bad   been  as- 
certained and  fixed  in  the  hands  of  a  gar- 
nishee.     When    garnishment    is    the    only 
means  relied  on  as  effecting  constructive  no- 
tice of  the  suit  to  a  defendant  In  attach- 
ment, and  as  bringing  him  within  the  power 
and  Jurisdiction  of  the  court.  It  is  indispen- 
sable  that    indebtedness   of   the   garnishee 
to  such  defendant  in  attachment  be  ascer- 
tained, or  that  there  be  traced  to  the  gar- 
nishee's possession  property  or  effects  which 
belong    to    the    defendant    in    attachment 
Neither  of  these  methods  of  giving  notice 
having  been  carried  into  successful  effect, 
the  city  court  never  acquired  Jurisdiction  of 
the  person  or  property  of  Henry  Pearce,  so 
as  to  authorize  a  Judgment  to  be  rendered 
against  him.    The  city  court  did  not  err  In 
setting   aside  and    vacating   the   Judgment 
against  him.     Lamar  ▼.  Commissioners,  21 
AU.   772;    Lamar  v.   Ounter,  39   Ala.   324; 
Lewis   V.    Allred,    67    Ala.   628;    2   Freem. 
JTudgm.  f  495;  Stubbs  v.  Leavltt,  30  Ala.  352; 
12  Amw.  &  Bng.  Enc.  Lp.w,  126,  and  notes  on 
128;   Pettus  v.  McGIannahan,  52  Ala.  55;  5 
Amer.  &  Eug.  Enc.  Law,  146,  147,  and  note. 
The  result  of  this  decision  is  to  leave  the 
case  of  Jennings  v.  Henry  Pearce  still  open 
and  undisposed  of  on  the  doclcet  of  the  city 
court  to  await  the  result  of  the  garnish- 
ments.    Affirmed. 


OOl  Ala.  614) 

ALLEN  et  al.  v.  McCRBlART  et  aL 
(Supreme  Court  of  Alabama.    Dec.  19,  1893.) 
CooKTT  Chbtivicateii  — Riobtb  or  TBAtrsrsRSB— 

PA.TIIENT. 

1.  Coanty  certificates  issued  for  Jurors'  and 

bailiffs'  services  are  not  negotiable  paper,  and  a 
purchaser  thereof  takes  them  subject  to  all 
the  defenses  wliich  the  county  has  against  the 
vendor. 


2.  A  pmchase  by  a  dmnty  county  treas- 
urer of  jurors'  and  bailiffs  certificates,  when 
he  has  county  funds  in  his  hands  which  he  does 
not  account  for  on  the  expiration  of  tiis  term, 
is  in  law  a  payment  of  the  certificates  by  the 
county  with  such  unaccounted  funds,  and  a 
transferee  of  the  deputy  cannot  again  collect 
them. 

Appeal  ftom  circuit  court,  Conecuh  coun- 
ty; John  P.  Hubbard,  Judge. 

This  was  an  action  brought  by  Allen, 
Bethune  &  Co.  against  J.  A.  McCreary,  the 
county  treasurer  of  Conecuh  county,  and  the 
sureties  on  his  official  bond,  and  sought  to 
recover  damages  for  the  breach  of  said  bond 
by  the  treasurer,  McCreary,  not  paying,  on 
presentation  by  the  plaintiffs,  certain  ballifTs 
and  Jurors'  certificates,  which  had  been  regu- 
larly issued  to  the  Jurors  and  bailiffs,  and 
had  been  transferred  to  Allen,  Bethune  &  Co. 
by  one  Herrington.  There  was  judgment  toe 
the  defendants,  and  plaintiffs  appeal.  Af- 
fiU-med. 

Upon  the  examination  of  one  J.  B.  F. 
Watts,  who  was,  at  the  time  covered  by  the 
transactions  involved  in  this  suit,  treasurer 
of  Conecuh  county,  he  was  asked  the  follow- 
ing question  by  the  plaintiff's  counsel:  "Did 
not  the  grand  jury,  at  the  spring  term,  1886, 
make  an  examination  of  your  books,  as  coun- 
ty treasnrer,  and  make  a  report  thereon  to 
the  court?"  The  court  refused  to  allow  this 
question,  and  the  philntiffs  duly  excepted. 
The  plaintiffs  then  proposed  to  Introduce  in 
evidence,  in  this  connection,  the  report  of  the 
grand  Jury  made  at  the  spring  term,  1886, 
showing  the  amount  of  said  deficit;  but  the 
court  refused  to  allow  this, report  to  be  in- 
troduced, and  to  this  ruling  of  the  court  the 
defendants  duly  excepted.  The  defendants 
separately  introduced  as  witnesses  Irwin, 
Long,  Matthews,  and  Ward,  each  of  whom 
testified  that  at  the  spring  term,  1886,  their 
certificates  as  grand  jurors  and  bailiffs,  re- 
spectively, were  presented  by  each  of  them 
to  N.  H.  Herrington,  and  were  paid  in  cash. 
These  certificates  were  among  the  number 
which  form  the  basis  of  the  present  suit  Up- 
on the  Introduction  of  all  the  evidence  the 
court,  at  the  request  of  the  defendants,  gave 
the  following  written  charges,  and  to  the  giv- 
ing of  each  of  said  charges  the  plaintiffs  duly 
excepted:  (1)  "If  the  Jury  believe  the  evi- 
dence, they  should  find  for  defendants."  (2) 
"If  the  jury  believe  the  evidence,  they  should 
find  for  the  defendants  as  to  the  Irwin,  Long, 
Matthews  &  Ward  claims  sued  on." 

Famham  &  Crum,  tor  appellantB. 

STONB,  C.  J.  Watts  was  the  county  treas- 
urer of  Conecuh  county,  having  all  the  rights 
pertaining  to  that  office.  He  did  not  person- 
ally discharge  the  duties  of  the  office,  but,  by 
an  arrangement  between  him  and  Herrington, 
the  latter  kept  the  books,  and  received  and 
disbursed  the  county's  money.  In  fact  be 
(Herrington)  performed  all  the  duties  of  the 
office  during  the  time  of  the  transactions 
which  gave  rise  to  this  stilt     Those  tranaac- 
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tions  occurred  durins  the  spring  of  the  year 
1886.  The  following  are  undisputed  facts: 
In  April,  1886,  Herrlngton  Incurred  a  debt  of 
$2,000  to  Allen,  Bethune  &  Co.,  due  Novem- 
ber 1,  1886,  and  gave  them  a  mortgage  and 
crop  Uen  to  secure  its  payment.  The  mort- 
gage conveyed,  among  other  things.  Herring- 
ton's  crop  to  be  grown  that  year,  and  10 
head  of  moles.  In  the  granting  clause  is 
this  language:  "Also,  county  claims  on 
Conecuh  connty.  between  |1,000.00  and  $2,- 
000.00  worth,  to  be  properly  transferred  and 
-  forwarded  to  Allen,  Bethune  &  Co.,  to  cancel 
mortgage  on  the  above  10  mules  and  crops; 
provided,  satisfactory  security  to  Allen, 
Bethime  &  Co.  Is  placed  in  lieu  thereof  in 
twenty  days."  He  did  transmit  to  them  coun- 
ty claims  on  Conecuh  county,  being  certifi- 
cates issued  to  Jmrors  and  baiUCFs  for  services 
rendered  during  the  spring  term,  1886,  of  the 
circuit  court  of  that  county;  of  Jury  certifi- 
cates, $200  in  amount;  and  of  baiiifF  certifi- 
cates, $100  in  amount  These  certificates 
were  Indorsed  In  blank  by  the  persons  to 
whom  they  were  issued.  Demand  was  made 
on  the  treasurer  for  the  money  these  certifi- 
cates represented,  and  he  refused  to  pay 
them.  The  present  salt  was  brought  to  en- 
force their  payment,  but  the  suit  is  against 
McCreary,  the  successor  of  Watts,  and 
against  the  sureties  of  McCreary.  The  record 
contains  this  recital :  "It  was  in  evidence  that 
at  the  time  of  presentation  of  claims  sued  on 
for  payment,  to  Herrlngton,  be  had  enough 
money  of  the  county  on  hand  to  pay  them, 
unless  he  had  disposed  of  it,  and  that  Watts 
did  not  dispose  of  any  of  the  money,  so  as 
to  cause  a  default."  It  was  also  an  undis- 
puted fact  that  Watts  went  out  of  office  a 
defaults,  to  the  extent  of  $4,000,  even  if  the 
county  defends  this  suit  successfully,  and 
that  Boch  de&ult  was  chargeable  to  Herring- 
ton,  and  in  no  sense  to  Watts,  who  had  not 
handled  the  money.  There  is  conflict  shown 
in  the  testimony  on  a  single  inquiry  of  fact. 
Herringtoa  testified  that  he  had  purchased 
from  the  persons  to  whom  they  were  issued 
all  the  Jury  and  baillfF  certificates  he  had 
turned  over  to  Allen,  Bethune  &  Co.,  paying 
for  them  sometimes  in  money,  and  sometimes 
in  merchandise.  Several  of  the  persons  to 
whom  the  certificates  had  been  Issued  were 
examined  as  witnesses,  and  each  testified  that 
he  presented  bis  claim  to  Herrlngton  for  pay- 
ment, and  that  the  latter  paid  him  the  money. 
This  suit,  although  in  form  against  McCreary 
and  his  sureties.  Is  practically  a  suit  against 
the  county;  for,  if  McCreary  be  required  to 
pay  the  claim,  it  will  become  a  credit  on  his 
account  as  treasurer.-  The  certificates  wliich 
constitate  the  cause  of  action  in  tttis  suit  are 
not  what  Is  known  as  "commercial  paper." 
They  are  simply  evidence  of  the  county's  in- 
debtedness, to  be  paid  out  of  the  county's 
funds  in  the  hands  of  the  county  treasurer. 
1  Code  1886,  M  915,  762,  848,  1756,  1757;  2 
Code,  i  4883.  And  even  if  they  were  nego- 
tiable, commercial  paper,  they  were  then  due, 
v.l480.no.7— 21 


and  the  money  they  represented  preemtly 
demandoble,  when,  as  is  claimed,  Herring- 
ton  I>ecame  the  owner  of  them.  For  each 
of  these  reasons,  they  were  open  to  the  same 
defenses  which  could  have  been  made  if  Her- 
rington  himself  had  been  piaintitC  in  the  ac- 
tion. 1  Code,  {  1765;  3  Brick.  Dig.  p.  740, 
H32,  33. 

Another  principle  must  not  be  lost  sight 
of:  Herrlngton,  as  we  have  shown,  was  prac- 
tically the  county  treasurer,  for  he  received, 
retained,  and  paid  out  the  county's  money, 
precisely  as  Watts  would  have  done,  had  he 
been  in  the  active  discharge  of  the  duties  of 
the  ofllce.  So  that.  In  legal  contemplation, 
Allen,  Bethune  &  Co.  can  assert  no  better 
claim  tlian  Herrlngton  himself  could  have 
asserted,  and  Herrlngton  had  no  better  cause 
of  action  against  the  county  than  Watts 
would  have  had,  if  he  himself  had  sued, 
claiming  ttiat,  although  he  had  the  county's 
money  in  his  hands,  he  did  not  use  it  in  pay- 
ing the  claims,  but  purchased  them  for  him- 
self, paying  for  them  partly  in  money  and 
partly  in  merchandise.  This  is  the  true  state 
of  the  question,  because  it  Is  clearly  shown, 
and  not  disputed,  that  when  Herrlngton  paid, 
or  pivchased  the  certificates,  he  had  the  coun- 
ty's money  with  which  to  pay  them,  and  that 
money  still  remains  in  his  hands,  unaccounted 
for.  The  law  pronounces  the  transaction  a 
payment  of  the  county's  indebtedness  with 
the  county's  funds,  and  not  a  purchase  by 
the  treasurer  or  by  Herrlngton,  his  alter  ^so- 
The  circuit  court  did  not  err  in  the  charges 
given,  nor  in  the  rejection  of  the  evidence 
offered.  The  latter  could  shed  no  light  on 
the  merits  of  the  controversy.    Affirmed. 


HARRISON  et  al.  t.  TERBY. 

(Supreme  Court  of  Alabama.    Dec.  4, 1883.) 

Equitt— Bill— Amskdmbnt— DBCiiiJKATioHe— Ck- 

BBCORDED  MOKTOXOB — NOTICB— BOKA  FiDB  POR- 

0HA8ER  OP  Note. 

1.  Where  a  bill  to  enjoin  a  foreclosure  sale 
of  land  alleges  that  the  mortgagor  and  mortga- 
gee fraudulently  concealed  the  existence  of  the 
mortgage  from  plaintifE  when  he  purchased  the 
land,  an  amendment  alleging  that  the  mortgage 
had  been  aatiafied,  and  that  the  mortgagee  held 
it  aa  a  cloud  on  plaintiff's  title,  does  not  depart 
from  the  purposes  of  the  original  bill,  or  make 
a  new  and  incompatible  case. 

2.  In  an  action  to  enjoin  a  foreclosure  sale 
of  land  on  the  ground  that  the  mortgagee  had 
fraudulently  concealed  the  existence  of  the 
mortgage  m>m  plaintiff  when  he  purchased  the 
land,  declarations  by  the  mortgagee  when  he  ne- 
gotiated a  sale  of  another  parcel  of  the  land, 
subject  to  the  mortgage  to  a  third  person,  are 
not  admissible. 

3.  Evidence,  of  a  purchaser  of  land,  that 
he  does  not  recollect  having  received  notice  of 
the  existence  of  an  unrecorded  mortgage,  is 
not  suificient  to  establish  that  fact,  where  not 
only  the  mortgagor  and  mortgagee,  but  a  third 
person,  testify  that  he  was  notified  of  the  mort- 
gage before  he  signed  the  contract  of  sale. 

4.  A  bona  fide  purchaser  of  a  note  secured 
by  a  mortgage  on  land  is  entitled  to  enforce  it 
against  the  land,  in  preference  to  a  prior  unre- 
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corded  mortgage,  of  which  he  had  no  notice, 
^^ough  the  maker  of  the  note  may  have  had 
knowledge  of  its  existence^ 

Appeal  from  chancery  court,  Tuscaloosa 
cotmty;   Thomas  Oobbs,  Judge. 

BiU  by  J.  Stephen  Yerby  against  T.  Oal- 
honn  Harrison  and  others  to  hare  defendant 
Harrison  enjoined  from  the  sale  of  certain 
lands  under  a  mortgage,  and  that  said  mort- 
gage held  by  Harrison  be  canceled  and  an- 
nulled as  a  cloud  on  the  title  of  the  com- 
plainant, Yerby;  and  that  one  J.  O.  Prude, 
holding  a  note  which  had  been  given  for 
the  purchase  money,  be  enjoined  from  the 
collection  of  the  same.  Up<Mi  the  final  hear- 
ing of  the  cause  on  the  pleadings  and  proof 
the  chancellor  granted  the  relief  prayed  for 
In  the  bill,  and  made  the  Injunction  against 
the  defendants  J.  C.  Harrison  and  Lnpton 
perpetual,  and  further  decreed,  It  appearing 
to  the  court  that  the  "complainant  had  paid 
Into  court  the  amount  due  on  the  note  held 
by  J.  O.  Prude,  that  the  Injunction,  as  to 
Prude,  boretofore  issued,  be  perpetuated." 
From  this  decree  the  defendants  appeal, 
and  assign  as  error  this  decree  of  the  court. 
Reversed. 

This  is  the  second  appeal  in  this  case.  87 
Ala.  185,  6  South.  3.  The  original  bill  was 
filed  November  10,  1888,  by  J.  Stephen  Yerby 
against  J.  G.  Harrison,  George  F.  Lupton, 
and  James  Prude.  Its  purpose  was  to  en- 
join an  attempted  mortgage  sale,  and  to  set 
aside  the  said  mortgage,  and  to  enjoin  the 
collection  of  the  note  held  by  J.  O.  Prude 
until  such  time  as  the  defendant  Lupton 
sbotild  be  able  to  make  a  warranty  deed, 
free  from  all  incumbrances,  conveying  the 
property  in  question  to  the  complainant  All 
the  facts  are  set  out  at  length  In  the  report 
of  the  case,  as  found  in  87  Ala.  185,  6 
South.  3.  J.  C.  Harrison  owned  certain  lands 
near  Tuscaloosa,  and  on  April  16,  1887,  sold 
tbe  same  to  the  defendant  Lupton  for  $4,000. 
On  tbe  same  day,  Lupton  mortgaged  the 
property  to  Harrison  for  $2,666  for  tbe  un- 
paid purchase  money.  Lupton,  upon  the 
purchase  of  said  property,  divided  the  same 
into  eight  lots,  and  placed  them  In  the  hands 
of  J.  C.  Harrison  &  Co.,  real-estate  agents  at 
Tuscaloosa,  for  sale.  This  firm  was  com- 
posed of  J.  G.  Harrison,  J.  L  Harrison,  and 
M.  O.  Harrison.  On  April  21,  1887,  J.  C. 
Harrison,  as  real-estate  agent  of  said  Lupton, 
sold  two  of  the  lots  (1  and  2)  to  Yerby  for 
$1,950.  Six  hundred  and  fifty  dollars  of 
tbe  purchase  money  was  paid  In  cash,  and 
two  notes  for  $650  each,  due,  respectively, 
12  and  18  months  after  date,  were  executed 
by  the  said  Yerby  to  Lupton.  Lupton,  there- 
upon, the  same  day,  executed  bis  bond  for 
title  to  said  Yerby,  In  the  usual  form.  Sub- 
sequently, on  August  6th,  Lupton  sold  an- 
other lot  (3)  of  said  property  to  the  com- 
plainant, Yerby.  This  sale  was  completed  in 
the  ofDce  of  J.  C.  Harrison  &  Co.,  witb  the 
assistance  of  J.  C  Harrison.  This  lot  was 
sold  for  $700,— $500  cash,  and  a  note  for 


$200,  due  April  10,  1888.  Lupton  also  ex- 
ecuted his  bond  tor  title  to  said  Yerby  for 
this  lot  on  tbe  day  of  the  purchase.  The 
first  note  was  discounted  by  Yerby  on  Hay 
7,  1887,  and  tbe  second  note,  for  $650,  was 
delivered  to  said  J.  O.  Prude,  by  Lupton,  as 
coUata'al  security  for  the  payment  of  a  bill 
of  exchange  drawn  by  Lupton,  and  said 
Prude  held  this  note  at  the  time  of  the  filing 
of  tbe  bill.  The  bill  alleged  that  Yerby  had 
no  knowledge  of  the  mortgage  from  Lupton 
to  J.  0.  Harrison  at  the  time  of  the  purchase 
of  the  lands,  but  was  kept  in  ignorance  of 
the  same  by  the  fraudulent  conduct  of  Har- 
rison and  Lupton.  In  default  of  the  pay- 
ment of  the  purchase  money  due  from  Lup- 
ton to  Harrison,  he  (Harrison)  was  about  to 
sell  the  property  under  that  mortgage,  and 
the  bill  was  filed  by  said  Yerby  to  enjoin 
the  said  sale.  Harrison  and  Lupton  an- 
swered the  bill  under  oath,  and  denied  the 
allegations  of  fraud,  setting  up  that  Yerby 
knew  of  the  mortgage  in  question,  that  be 
was  distinctly  told  of  the  same,  and  that  be 
bought  with  tbe  knowledge  Of  its  existence. 
These  answers  were  full  and  in  detail. 
TTpon  the  second  trial  of  the  cause  in  tbe 
chancery  court,  Harrison  filed  an  amended 
answer  to  the  original  bill,  setting  out  va- 
rious matters  and  facts  tending  to  show 
knowledge  on  the  part  of  Yerby  as  to  the 
existence  of  the  mortgage  in  question.  On 
September  21,  1891,  the  complainant  amend- 
ed his  original  bill,  alleging  that  said  mort- 
gage held  by  the  defendant  Harrison,  and 
executed  by  Lupton,  has  been  folly  settled 
by  the  discharge  of  the  mortgage  debt,  but 
that  the  defendant  Harrison  nevertheless 
holds  tbe  said  mortgage  as  a  cloud  on  the 
title  of  the  complainant  The  defendants 
demurred  to  the  bill  as  amended;  and,  in  bis 
answer  to  the  amended  bill,  Harrison  sets 
out  statements  of  the  account  between  him- 
self and  Yerby  showing  a  balance  of  $1,171 
due  him  on  said  lots.  On  tbe  final  hearing 
of  tbe  cause,  tbe  chancellor  rendered  Judg- 
ment as  above  stated. 

Fosto:  &.  Oliver  and  J.  J.  Mayfleld,  for 
appellants.  Wm.  Cochran  Fitts  and  O. 
SomervUle,  for  appellee. 

STONS),  G.  J.  The  equity  of  tbe  wiglnal 
bill  In  this  case  was  passed  upon  and  ap- 
proved when  It  was  formerly  before  us.  87 
Ala.  185,  6  South.  3.  We  have  no  wish  to 
depart  fi-om  the  decision  then  reidered,  but 
concur  in  all  that  is  therein  decided.  When 
the  case  returned  to  the  chancery  court  there 
was  an  amendment  of  the  bill,  to  which  the 
defendant  Harrison  lnt«i>OBed  a  demuirer. 
One  ground  of  the  demurrer  was  that  it  de- 
parted from  the  purposes  of  the  original  bill, 
and,  to  a  certain  extent  made  a  new  and  in- 
compatible case.  We  hold  there  was  nothing 
in  this  demurrer.  There  were  many  objec- 
tions and  exceptions  reserved  to  testimony 
introduced.    We  pronounce  only  on  a  few  of 
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them,  as  the  other  mlings  exert  no  Influence 
upon  any  of  the  questions  we  propose  to  dis- 
cuss. 

The  witness  Thompson  testified,  against  ob- 
jection, to  conduct  and  declarations  by  Har- 
rison, acted  and  made  In  negotiating  a  sale 
to  him  (Thomi>8on)  of  another  piece  of  prop- 
erty. This  testimony  ought  to  hare  been  sup- 
pressed, because  it  relates  to  res  Inter  alios 
acta.  Other  portions  of  testimony  were  ob- 
jected to,  but,  as  they  relate  to  subjects  we 
do  not  itropoee  to  discuss,  we  wiU  not  specify 
them.  Objections  to  questions  because  they 
are  leading  are  addressed  to  the  discretion  of 
the  primary  court:  and,  inasmuch  as  such 
objections  will  ezot  no  inflaenoe  in  the  so- 
lution of  questions  we  intend  to  consider,  we 
will  not  further  notice  them. 

Had  Terby  notice,  before  he  entered  into 
the  ontract  of  porchase  of  lots  Nos.  1  and 
2,  that  Harrison  held  a  mortgage  on  the  lots, 
given  by  Lupton  to  secure  the  payment  of 
the  purchase  money  therefor?  The  testimony 
of  Yerby  is  tbat,  to  bis  best  recollection,  he 
had  no  such  notice.  Against  this,  however, 
was  the  emphatic  testimony  of  J.  C.  Harri- 
son, Maxey  G.  Harrison,  and  O.  F.  Lupton, 
that  he  was  notified  of  snch  lien  before  he 
executed  the  contract  by  which  he  purchased 
the  lots  Nos.  1  and  2,  oa  April  21,  1687.  We 
feel  forced  by  this  testimony  to  bold  that 
Terby  was  personally  notified  of  the  mort- 
gage given  by  Lupton  to  Harrison  before  he 
concluded  his  first  purchase,— that  of  April 
21,  1887. 

When  Yerby  made  his  second  jirarchase, 
August  6,  1887,  he  was  both  actually  and 
constructively  notified  of  the  Lupton  mort- 
gage; actually,  on  April  21,  1887,  as  testified 
by  the  two  Hariteons  and  Lupton,  and  con- 
stmcUvely  by  the  filing  of  the  mortgage  in 
the  probate  office  to  be  registered  In  July, 
1887.  So,  we  hold  that  the  charge  In  the  bill 
and  amended  bill  that  knowledge  of  the  pri- 
or mortgage  on  the  property  given  by  Lttp< 
ton  to  Harrison  was  withheld  from  Yerby 
when  he  entered  into  his  contracts  of  pur- 
chase is  not  made  good.  It  is  disproved,  and 
In  this  aspect  of  the  bill,  considered  by  Itself, 
complainant  has  failed  to  make  out  his  case. 
We  need  cite  no  anthorities  to  this,  for  It  ia 
simply  a  question  of  fact 

The  assignment  of  errw  No.  20  questions 
that  part  of  the  decree  which  declares  that 
Prude  was  a  purchaser  without  notice  of 
Yerby's  third  Installment  note,  given  in  the 
first  purchase  made  by  him.  The  note  is 
payable  In  bank,  and  Is  therefore  commercial 
paper.  Whatever  Interest  Prude  shows  he 
has  in  that  note,  he  acquired  befwe  its  ma- 
turity, and  thero  is  no  proof  that  he  had  any 
notice  of  any  defense  to  the  paper.  In  truth, 
J.  0.  Harrison,  in  his  answer  to  Prude's 
cross  .UU,  concedes,  in  substance  Pmde's 
claim  upon  that  note;  and  Prude,  the  mily 
witness  who  testified  upon  the  question,  gives 
testimony  which  places  him  in  the  category 
of  a  pui  chaser,  to  the  extent  be  asserts 


daim  to  the  note.    The  chancellor  did  not  err 
in  this  feature  of  his  decree. 

Having  ascertained  that  Yerby,  when  he 
made  his  first  purchase,  had  actual  notice 
of  Harrison's  mortgage,  Yerby's  bill,  so  far 
as  it  seeks  to  enjoin  Harrison  from  sdllng 
the  lots  under  his  mortgage,  must  fall,  for 
want  of  proof,  and  the  injunction  against 
Harrison  must  be,  and  is,  dissolved;  and  so 
far  as  the  Idll  prays  relief  against  Harrison, 
and  obtained  the  same,  it  Is  reversed,  and 
here  rendered,  dismissing  the  bill  to  that  ex- 
tent The  decree  rendered  in  fiivor  of  Prude, 
on  his  cross  bill,  must  be  aiBrmed.  Let  one- 
fourth  of  the  costs  of  this  appeal  be  patd  by 
the  said  J.  O.  Harrison,  and  the  costs  in  the 
court  below,  and  the  remaining  costs  in  this 
court,  be  paid  by  appellee,  J.  Stephan  Yerby. 
Reversed  and  rendered. 


(101   Ala.  622) 
CBEED  et  aL  T.   STTN  FIRS!  OFFICE  OF 

LONDON. 
(Supreme  Court  of  Alabama.    Dec.  19,  189B.) 

IHSCBAKOB— COKDITIONS  —  PbaTID  BT  AoailV— IK- 
SURABLS  IkTBBKST — FlEADIKO. 

1.  An  insurance  company  cannot  avoid  its 
obligation  to  pay  a  loss  on  the  ground  that  the 
interest  of  the  insured  is  not  tmly  stated  in 
the  policy,  as  required  therein,  where  the  in- 
sured truly  answered  the  questions  in  the  appli- 
cation, and  the  insurance  agent  Icnowingiy  and 
tatentionally  wrote  them  down  differently. 

2  A  simple  contract  creditor  of  a  deceased 
debtor,  wliose  estate  is  insufficient  to  pay  debts, 
has  an  insurable  interest  in  the  property  of  the 
estate,  since  he  has  a  right  by  proceedings  in 
rem,  to  subject  it  to  the  payment  of  his  debt 

3.  In  an  action  on  an  insurance  policy,  a 
pleading  which  alleges  that  the  land  belongs  to 
the  estate  of  a  deceased  person,  that  it  is  sub- 
ject to  Us  widow's  homestead  and  dower  rights, 
and  that  the  insured  is  a  creditor  of  the  de- 
ceased, shows  an  insurable  interest  in  her, 
since  the  dower  and  homestead  rights  of  the 
widow  are  merely  a  life  estate,  leaving  a  re- 
mainder in  fee  liable  for  the  debts  of  the  de- 
ceased. 

Appeal  from  circoit  court,  Montgomery 
county;  John  B.  Tyson,  Judge. 

Action  by  Katie  Oreed  and  Mattie  Fllnn 
against  the  Sun  Sire  Office  of  London  to 
recover  (2,000,  the  amount  claimed  on  a  pol- 
icy of  Insurance  on  a  buUding  situated  near 
the  city  of  Montgomery,  which  was  insured 
by  the  defendant  against  loss  or  injury  by 
fire,  and  which  was,  before  the  bringing  of 
said  suit  entirely  destroyed  by  fire.  There 
was  judgment  for  defraidant,  and  plaintiflu 
appeal.     Reversed. 

The  defendant  pleaded  several  ideas.  By 
the  first  plea  It  pleaded  the  general  lssn& 
In  the  third  plea  It  averred  that  by  the 
terms  of  said  policy  it  was  provided .  that 
the  entire  policy  was  to  be  void  if  the  in- 
sured concealed  or  misrepresented  any  ma- 
terial fact  concerning  the  insurance^  or  the 
subject  thereof;  and  further  averred  that 
the  Insured  had  concealed  a  material  fact 
concerning  the  subject  of  the  insurance,  in 
that  the  plaintiffs  applied  for  and  took  out 
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said  Insnrance  upon  the  house  described  in 
the  complaint  as  their  property,  whereas  in 
truth  it  was,  at  the  time  of  the  taking  out 
of  said  policy,  and  at  the  time  of  said  fire, 
the  property  of  the  estate  of  one  T.  W. 
Creed,  who  died  Intestate  before  the  taMng 
out  of  said  Insurance  policy;  and  that  the 
said  T.  W.  Creed  left  surviving  him  brothers 
and  Bisters,  heirs  at  law,  and  that  neither 
of  the  plaintiffs  was  a  sister  of  the  deceased; 
and  that  the  plalntifl's  concealed  from  the  de- 
fendant the  fact  that  said  house  was  the 
.  property  of  the  said  T.  W.  Creed,  deceased. 
In  the  sixth  plea  the  defendant  set  up  as  a 
defense  that  the  fire  by  which  the  building 
was  destroyed  was  caused  by  the  fault  of 
the  plain  tiffs.  The  second,  fourth,  and  fifth 
pleas  areb  in  the  following  language:  "Sec- 
ond. It  avers  and  states  that  in  and  by  the 
terms  of  the  policy  sued  on  in  tliis  case  it  is 
expressly  provided,  among  other  things,  that 
the  oitlre  policy,  unless  otherwise  provided 
by  agreement  indorsed  thereon  or  added 
thereto,  shall  be  void  if  the  interest  of  the  in- 
sored  be  oth»  than  the  unconditional  and 
sole  ownership  of  the  property  insured;  and 
defendant  avers  that  the  said  insured  took 
out  the  said  policy  upon  the  said  house  de- 
scribed in  said  complaint  as  their  property, 
and  that  at  the  time  the  said  insurance  oc- 
curred, and  at  the  time  the  said  building 
was  destroyed  by  fire,  the  said  house  was 
not  the  property  of  the  said  plaintiffs;  and 
defendant  further  avers  that  the  said  policy 
contains  no  agreemmt  indorsed  thereon  or 
added  thereto  that  the  plaintiffs  might  in- 
sure the  said  property  although  they  were 
not  the  sole  and  unconditional  owners  of 
the  said  property.  Fourth.  And,  further 
answering  said  complaint,  defendant  says 
that  in  and  by  the  terms  of  the  policy  sued 
on  in  said  complaint  it  is  expressly  provided 
tliat  the  entire  policy  shall  be  void  if  the 
interest  of  the  Insured  In  the  property  be 
not  truly  stated  therein,  and  defendant  avers 
that  the  interest  of  the  said  Insured  is  not 
truly  stated  In  the  said  policy;  that  the  said 
property  is  Insured  as  the  proi)erty  of  the 
said  plaintiffs,  whereas  in  truth  and  in  fact 
the  said  property  was  not  the  property  of 
the  said  plaintiffs;  that  the  said  Mattie  Flinn 
had  no  Interest  in  the  said  property;  that 
the  said  hoase  Insured  formerly  belonged  to 
one  T.  W.  Creed,  who  bad  died  intestate, 
leaving  certain  brothers  and  sisters  as  his 
heirs  at  law;  that  the  only  interest  that 
the  said  plaintiff  Katie  Creed  had  in  and 
to  the  said  prox)erty  was  the  interest  which 
she  as  the  widow  of  the  said  T.  W.  Creed 
might  acquire  th«:^n,  and  the  said  Mattie 
Flinn  liad  no  interest  therein;  wherefore 
this  defendant  avers  that  the  Interest  of 
the  said  plaintiffs,  the  insured,  was  not 
truly  stated  In  the  said  iKillcy,  and  that  the 
same  is  void.  Fifth.  And,  further  answer- 
ing said  complaint,  this  defoidant  avers  that 
In  and  by  the  terms  of  said  policy  it  is 
expressly  provided  ttiat,  imless  it  is  provided 


by  agreement  indorsed  thereon  or  added 
thereto,  the  said  policy  shall  be  void  if  the 
subject  of  the  insurance  be  a  building  on 
ground  not  owned  by  the  Insured  in  fee 
simple;  and  defendant  avers  that  the  8ut>- 
ject  of  insurance  in  this  Instance  was  a 
building  on  a  certain  lot  of  land  near  the 
city  of  Montgomery,  Alabama;  that  the  said 
lot  of  land  was  not  at  the  time  of  taking 
out  said  policy,  or  at  the  time  of  said  loss, 
nor  at  any  time  after  the  taking  out  of  the 
said  policy,  owned  by  said  plaintiffs  in  fee 
simple,  but  that,  on  the  contrary,  the  said 
ground  was  owned  by  the  heirs  at  law  of 
one  T.  W.  Creed,  then  lately  deceased;  and 
that  plaintiffs  were  not  the  heirs  at  law  of 
said  T.  W.  Creed.  And  defendant  further 
avers  that  no  agreement  was  Indorsed  on 
the  said  policy,  or  added  thereto,  providing 
that  the  subject  of  insurance  might  be  on 
ground  not  owned  by  the  insured  in  fee 
simple;  and  that  the  defendant  had  no  no-, 
tlce  at  the  time  of  the  issuance  of  said  policy, 
nor  at  any  time  prior  to  the  burning  of  said 
building,  that  the  plaintiffs  did  not  own  the 
ground  upon  which  the  said  building  was 
situate."  The  plaintiffs  Joined  issue  on  the 
first,  third,  and  strth  pleas,  and  to  the  sec- 
ond, fourth,  and  fifth  pleas  th^  filed  the 
following  replication:  "That  at  the  time  of 
taking  out  the  policy  of  insurance  sued  <m 
in  this  cause,  Katie  Creed,  one  of  the  plain- 
tiffs, was  the  widow  of  T.  W.  Creed,  then 
lately  deceased,  who  died  seised  in  fee  of 
the  property  insured,  and  that  she  is  still 
such  widow;  that  as  such  widow  she  had 
and  has  an  Interest  by  way  of  dow»  and 
homestead  in  the  property  covoed  by  said 
Insurance;  that  she  had  such  interest  at 
the  time  of  the  application  for  and  the  Is- 
suance of  said  policy  by  defendant;  that 
at  the  time  of  the  application  for  and  tlie 
issuance  of  said  policy.  Mattie  Flinn,  the 
other  plaintiff  in  this  cause,  was  a  large 
creditor  of  the  estate  of  T.  W.  Creed  in  the 
amount  of,  to  wit,  about  two  thousand  dol- 
lars, and  that  she  was  such  creditor  at  the 
time  of  the  burning  of  said  house  insured 
and  described  in  the  complaint  in  this  cause, 
and  such  claim  of  said  Mattie  Flinn  has 
been  ever  since  the  taking  out  of  the  policy 
of  Insurance  sued  on,  and  Is  now,  a  valid 
and  subsisting  demand  against  the  estate  of 
T.  W.  Creed,  deceased;  that  there  is  not 
and  was  not  at  the  time  of  the  application 
for  and  the  issuance  of  the  policy  sued  on 
In  this  cause,  oiougb  personal  property  be- 
longing to  the  estate  of  said  T.  W.  Creed 
to  pay  the  debts  due  and  outstanding 
against  said  estate.  And  plaintiffs  aver  that 
they  applied  to  one  J.  B.  Trimble,  who  was 
at  the  time  of  said  application  the  regularly 
constltated  agent  of  defendant  corporation, 
for  said  policy  on  said  btilldlng;  that  said 
3.  B.  Trimble  well  knew  at  the  time  plain- 
tiffs applied  for  said  policy,  and  at  the  time 
of  the  issuance  and  delivery  to  them  by 
him  as  such  agent  of  defendant  corporation. 
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that  the  said  property  so  Insured  was  the 
property  of  the  estate  of  T.  W.  Creed,  de- 
ceased, and  that  he  was  at  the  time  of  the 
application  for  said  policy  informed  of  this 
fact  by  plaintiffs;  that  said  Trimble,  as 
agent  of  defendant,  well  knew  at  the  time 
of  the  application  for  said  policy  and  its 
issuance,  and  was  then  and  there  informed 
by  idaintifls,  tliat  their  only  int^ests  in  the 
I»«perty  so  Insured  was  that  plaintiff  Mat- 
tie  Flinn  was  a  creditor,  as  above  described, 
of  the  estate  of  T.  W.  Creed,  and  that  plain- 
tut  Katie  Creed  was  the  widow  of  said  1. 
W.  Creed,  and  as  sudi  bad  a  dower  and 
homestead  interest  in  said  property;  that, 
so  knowing,  said  J.  B.  Trimble  himself  drew 
up  the  application  for  said  insurance,  re- 
ceived the  premium  therefor,  and  turned  the 
policy  over  to  plaintiffs;  and  that  plaintiffs 
never  in  any  way  misrepresented  the  title 
to  said  property  to  the  defendant,  or  any 
of  its  agepts,  but  that  the  defendant,  with 
full  knowledge  as  aforesaid,  issued  said  pol- 
icy to  plaintiffs."  This  replication  was  aft- 
erwards amended  by  averring  that  the  prop- 
erty insured  In  said  policy  was  the  only 
real  property  of  the  estate  of  said  T.  W. 
Creed,  deceased.  To  the  replication  as 
amended  the  defendant  demurred  on  the  fol- 
lowing grounds:  "(1)  It  Is  averred  in  the 
second  plea,  and  not  defied  by  the  replica- 
tion, that  the  policy  sued  on  contains  a 
clause  and  stipulation  that  it  should  be 
void,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon,  if  the  Interest  of  the 
insured  should  be  other  than  the  uncondi- 
tional and  sole  ownership  of  the  property 
insured;  and  it  is  shown  by  the  allegations 
of  said  replication  that  the  insured  were 
not  the  unconditional  and  sole  owners  of 
such  property,  and  it  is  not  averred  therein 
tliat  there  is  any  agreement  indorsed  on 
said  poU(7  that  plaintiffs  might  insure  such 
IH'op^^iy  although  they  were  not  such  own- 
ers. (2)  It  is  averred  in  the  fourth  plea, 
and  not  denied  by  said  replication,  that  one 
of  the  terms  of  the  policy  sued  on  is  that 
the  same  should  be  void  if  the  interest  of 
the  insured  in  the  property  be  not  truly 
stated  in  the  policy;  and  it  is  not  shown  by 
said  replication  that  such  interest  was  truly 
stated.  (3)  It  is  shown  by  said  replication 
that  the  Interest  of  the  Insured  was  not  truly 
stated  in  the  policy.  (4)  It  is  not  denied  that 
the  policy  sued  on  provides  that  it  should 
be  void  if  the  buildings  insured  were  not 
situate  on  ground  owned  by  the  insured  in 
fee  simple,  and  it  is  shown  by  the  allega- 
tions of  said  replication  they  were  not  such 
owners.  (5)  It  is  shown  by  the  allegations 
of  said  replication  that  plaintiffs  had  no 
insurable  interest  in  the  property  covered 
by  .the  policy  sued  on.  (6)  It  is  shown  by 
the  allegations  of  said  replication  that  plain- 
tiff FUnn  had  no  insurable  interest  in  the 
property  covered  by  the  policy  sued  on.  (7) 
It  is  shown  by  the  allegations  of  said  rep- 
lication that  the   contract  sued   upon  was 


and  is  a  wagering  or  gambling  contract. 
(9)  It  is  shown  by  the  allegations  of  said  rei>- 
Ucati<«i  that  plaintiff  Flian  had  no  interest 
in  the  property  covk^  by  the  policy  sued 
on,,  and  that  the  alleged  contract  insuring 
the  same  was  and  is  against  public  policy, 
and  void.  (9)  It  is  not  shown  by  the  alle- 
gations of  said  replication  that  plaintiff 
Creed  had  any  homestead  right  in  the  prop- 
erty covered  by  the  policy  sued  on.  (10)  It 
is  shown  by  the  allegations  that  the  prop- 
erty was  not  subject  to  the  debt  of  Mattie 
flinn."  The  court  sustained  these  demur- 
rers, and,  the  plaintiffs  declining  to  plead 
further,  the  court  rendered  Judgment  for  the 
defendant 

A.  A.  Wiley,  f OT  appellants. 

COLEMAN,  J.  This  is  an  actkm  by  appel- 
lants upon  a  policy  of  Insurance  issued  for 
the  benefit  of  plaintiffs,  insuring  a  certain 
dwelling  against  loss  or  destruction  by  fire. 
The  suit  is  in  the  Joint  name  of  Katie  Creed 
and  Mattie  Flinn,  the  assured.  The  defend- 
ant pleaded  several  special  pleas,  upon  some 
of  which  issue  was  Joined,  and  to  the  others 
a  replication  was  filed  by  plaintiffs.  The 
court  su-stalned  a  demurrer  to  the  replication, 
and,  the  plaintiffs  declining  to  plead  further. 
Judgment  was  rendered  for  the  defendant. 

Several  questions  have  been  argued,  but 
the  rulings  of  the  court  upon  the  demiu-rers 
to  the  replications  present  the  material  ques- 
tions involved  on  this  appeal.  The  first  is 
whether,  when  a  policy  of  fire  insurance  con- 
tains a  stipulation  that  the  policy  shall  be 
void  if  the  interest  of  the  insured  be  othsr 
than  "the  unconditiooal  and  sole  ownership 
of  the  property  insured,"  and  the  plea  avers 
a  state  of  facts  which,  if  true,  shows  that 
the  Interest  of  the  insured  was  not  truly 
stated  in  the  policy,  and  that  the  interest  of 
the  insured  was  not  that  of  "unconditional 
and  sole  ownership,"  a  replication  to  such 
plea  is  good  which  avers  that  the  policy  was 
procured  from  an  agent  of  the  defendant, 
authorized  to  issue  policies  of  fire  insurance, 
to  whom  the  insured,  at  the  time  the  policy 
was  applied  for  and  received,  truly  and  fully 
stated  their  interest  in  the  property  to  the 
agent;  and  that  the  agent,  being  fuUy  in- 
formed, himself  drew  up  the  application  for 
the  insurance,  received  the  premium  there- 
for, and,  with  fuU  knowledge  of  the  facts, 
turned  the  policy  over  to  plaintiffs.  We  have 
held  that  if  the  applicant  make  full  and  true 
answers  to  the  questions  contained  in  the  ap- 
plication, and  'suppresses  no  material  fact 
which  it  is  his  duty  to  make  known,  the  com- 
pany wHl  not  be  permitted  to  take  advantage 
of  the  carelessness,  inadvertence,  or  mis- 
understanding of  its  agent;  the  insured  being 
without  fault.  Insurance  Co.  v.  Gamer,  77 
Ala.  210;  Williamson  v.  Association,  84  Ala. 
106,  4  South.  36;  Insurance  Co.  v.  Smith, 
(Ala.)  9  South.  327;  Insurance  Co.  v.  Alex- 
ander, (Miss.)  12  South.  25.    Upon  the  same 
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principle,  and  for  stronger  reasons,  the  com- 
pany cannot  avoid  Its  obligation  U  its  own 
agent  Imowingly  and  intentionally  writes 
down  the  answers  differently  from  ttiose 
made  by  tlie  Insured.  We  think  the  replica- 
tion a  full  answer  to  the  plea  on  this  ques* 
tion. 

The  next  proposition  InvolTes  a  question 
new  in  this  state.  Has  a  creditor  an  insura* 
ble  interest  in  a  building,  the  property  of  the 
estate  of  his  deceased  debtor  which  may  be 
subjected  to  his  debt,  the  personal  property 
being  insufficient  to  pay  the  debts  of  the  es- 
tate? After  much  deliberation,  our  conclu- 
sion is  that  he  has  an  Interest  whi<±i  may  be 
insured.  We  concede  and  affirm  that  a 
simple  contract  creditor,  without  a  lien  either 
statutory  or  contract,  without  a  Jus  in  re  or 
a  Jus  in  rem,  owning  a  mere  personal  claim 
against  his  debtor,  has  not  an  insurable  in- 
terest in  the  pr<^erty  of  his  debtor.  Such 
contracts  are  yold,  as  being  against  public 
policy.  We  do  not  think  the  principle  applies 
after  the-  death  of  the  debtor,  as  to  property 
liable  for  the  debt,  and  whidi,  if  destroyed, 
will  result  in  the  loss  of  the  debt  The  real 
estate  as  well  as  personal  property  of  a  de- 
ceased debtor  is  liable  for  his  debts,  but  the 
real  estate  cannot  be  subjected  to  the  pay- 
ment of  bis  debts  untQ  after  the  personalty 
has  been  exhausted.  Aftor  the  death  of  the 
debtor  the  debt  is  no  longer  enforceable  in 
personam.  The  proceedings  to  reach  the 
property  of  the  estate  of  the  deceased  debtor 
are  in  rem.  The  property  of  the  debtor  takes 
the  place  of  the  debtor,  and  becomes,  as  It 
were,  the  debtor.  Whoever  knowingly  re- 
ceives the  property  of  a  deceased  debtor,  and 
wrongfully  converts  it,  is  answerable  to  the 
creditor.  3  Brick.  Dig.  p.  464,  {  148;  Id.  p. 
466,  {  162.  The  relation  of  creditor  and 
debtor  invests  the  creditor  with  an  insurable 
Interest  in  the  life  of  his  debtor  to  the  ex- 
tent of  his  debt  Alexander  v.  Sanders,  U3 
Ala.  345,  9  South.  521;  11  Amer.  &  Eng.  Enc. 
Law,  310.  It  would  seem  upon  like  prin- 
ciples that  when  the  property  becomes  di- 
rectly subject  to  proceedings  in  rem  for  the 
satisfaction  of  the  debt  the  creditor  should 
become  Invested  with  an  insurable  interest 
in  the  property.  Certainly,  if  a  creditor  can- 
not obtain  satisfaction  of  his  debt  from  the 
personal  property  of  his  deceased  debtor,  and 
has  a  legal  right  which  cannot  be  defeated, 
to  enforce  its  collection  by  proceedings  in 
rem  against  a  building  belonging  to  the  es- 
tate of  the  deceased  debtor,  and  if  it  be  true 
that  the  destruction  of  the  building  by  fire 
would  immediately  and  necessarily  result  in 
pecuniary  loss,  the  loss  being  the  direct  con- 
sequence of  the  fire,  the  creditor  has  an  in- 
terest in  the  protection  of  the  building.  He 
has  no  lien  as  in  the  case  of  a  mortgagee  nor 
such  lien  as  the  statute  may  confer  on  an 
attaching  or  execution  creditor;  but  his  right 
to  subject  the  specific  property  to  his  debt  in- 
vests him  with  an  interest  but  little  less,  if 
any,  than  that  of  the  attaching  or  execution 


creditor  or  mortgagee.  In  tlie  case  of  Her- 
kimer V.  Rice,  27  N.  T.  163,  the  question 
arose  as  to  whether  an  administrator  of  an 
insolvMit  estate  held  an  insurable  interest  in 
the  real  estate  of  the  deceased  debtor.  The 
court  (DfflilOk  O.  J.,  rendering  the  opinion) 
held  that  he  did,  and  the  conduslon  was 
based  in  great  part  upon  the  proposition,  that 
the  creditors  bad  such  an  Intoest  which  tlie 
administrator  could  protect  by  insurance  for 
them.  We  think  whatever  could  be  done  by 
an  administrator  toe  the  creditor  in  this  re- 
spect could  be  done  directly  by  the  creditor 
for  himself.  Rohrback  v.  Insurance  Co.,  82 
N.  Y.  47.  Other  reasons  might  be  given,  but 
we  are  of  opinion  these  are  sufficient  to  show 
that  the  creditor  of  a  deceased  debtor,  whose 
estate  is  insufficient  to  pay  the  debts,  has  an 
Insturable  interest  in  the  property  of  the  es- 
tate, which  by  law  may  be  subjected  by  pro- 
ceedings in  rem  to  the  payment  of  the  debts. 
The  recovery  cannot  exceed  the  amount  of 
the  insurable  interest 

The  next  question  is  whether  the  pleadings 
show  such  an  insurable  interest  Tbe  pleas 
and  the  r^Iicatlon  appear  to  have  been 
drawn  with  technical  cautiMi,  so  far  as  the 
rights  of  Mattie  Flinn,  the  creditor,  are  af- 
fected. The  plea  shows  that  the  building 
and  lot  upon. which  It  is  located  belonged  to 
the  estate  of  Thomas  Creed,  deceased,  and 
that  neither  of  the  assured  are  his  legal 
heirs.  Upon  the  death  of  Thomas  Creed  the 
land  descended  to  his  legal  heirs.  Prima 
fade,  upon  the  facts  of  the  plea,  the  insured 
owned  no  insurable  interest  The  replication 
avers  that  Katie  Creed  was  the  widow  of 
Thomas  Creed,  and  that  he  owned  no  other 
real  estate,  and  this  statement  of  facts  Is  fol- 
lowed with  the  conclusion  that  she  owned 
a  dower  and  homestead  Interest  Hers  was 
citorly  an  Insurable  interest  Its  value  Is  a 
fact  to  be  ascertained  by  proof.  The  r^lica- 
tlon  then  further  averred  that  Mattie  Flinn 
was  a  creditor  of  Thomas  Creed,  stating  the 
amount  of  her  daim,  the  Insufficiency  of  per- 
sonal assets  to  pay  the  debts,  and  that  there 
was  no  other  real  property  b€3onglng  to  his 
estate.  The  interest  shoWn  by'  the  plea  to  be 
in  Katie  Creed  (dower  and  homestead)  does 
not  Include  the  enthre  estate.  Under  the 
replication  there  is  a  remainder  interest 
in  the  real  estate  liable  for  the  debts  of  the 
estate.  The  pleadings  inform  us  that  the 
lot  and  building  were  in  the  dty  of  Mcmt- 
gomeiy.  Whether  It  exceeded  in  valUe  $2,- 
OOO;  the  coostitutional  limit  of  the  value 
of  the  homestead  exempt  from  debts  dur- 
ing the  lifetime  of  the  widow,  does  not 
appear.  We  are  not  unmindful  of  the  statu- 
tory provision  by  which,  under  some  cir- 
cumstances, the  fee  to  the  homestead  may 
become  vested  In  the  widow  and  minor  chil- 
dren ae  widow  oe  minor  child.  The  consid- 
eration of  these  questions  does  not  arise  upon 
the  pleadings.  Tlie  court  erred  in  sustaining 
the  demurrer  to  the  replication.  Reversed 
and  remanded. 
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AlABAMA  G.  S.  K.  CO.  t.  COLLIER. 

(Supreme  Court  of  Alabama.  Dec.  19,  1893.) 
Negligence— PI.EABINO. 
A  complaint  alleging  that  in  the  car  Id 
which  plaintiff  was  riding,  on  the  wall  over  the 
seat  given  him,  defendant  railroad  company  had 
negligently  liung,  placed,  or  affixed  a  bottle  con- 
taining a  fluid,  and  that  the  bottle  was  broken 
or  exploded,  and  the  contents  negligently 
spilled  on  plaintiff's  clothes  and  person,  alleges 
with  sufficient  certainty  the  negligence  of  de- 
fendant. 

Appeal  from  Birmlnsiham  dty  court;  Wil- 
liam W.  WUkerson,  Judge. 

Action  by  B.  E.  Collier  acalnst  the  Ala- 
bama Great  Sonthem  Railroad  Company  for 
damages  caused  by  defendant's  nc^igence. 
Judgment  for  plaintiff.  Defendant  appeala 
Afilrmed. 

Tbe  evidence  for  the  plaintifl  tended  to 
show  that,  while  he  was  riding  on  the  de- 
fendant's train,  a  bottle  of  fire  extinguisher 
known  as  "Harden's  Hand  Greiuide  Fire  Ez- 
tlngulsher,"  which  was  banging  upon  the 
wall  of  one  of  the  cars  of  defoidant's  train, 
broke,  and  the  contents  of  said  bottle  were 
spilled  upon  the  defendant's  clothes,  and  up- 
on his  face  and  neck;  that  the  said  suit  of 
clothes  was  ruined,  and  that  his  face  and 
neck  were  burned.  The  testimony  for  the 
defendant  tended  to  show  that  the  fire  ex- 
tinguisher which  broke  and  was  spilled  on 
the  plaintiff's  clothes  would  not  injure  doth, 
nor  would  It  burn  the  skin.  As  a  part  of 
the  defendant's  testimony,  tbe  counsel  for 
the  defendant  brought  a  bottle  of  the  ez- 
tingnisher  into  court,  and,  breaking  the  same, 
put  some  of  the  liquid  upon  different  scraps 
of  cloth,  as  a  test  to  show  that  the  said  ex- 
tinguisher would  not  soil  or  ruin  cloth.  After 
this  experiment,  the  plaintiff  moved  the  court 
to  exclude  the  exi)eriment,  and  the  result 
thereof,  from  the  evidence.  The  court  grant- 
ed the  said  motion,  and  the  defendant  duly 
excepted.  Upon  the  introduction  of  all  the 
evidence,  the  court,  hearing  the  cause,  with- 
out the  intervention  of  a  Jury,  rendered  Judg- 
ment for  tbe  plaintiff. 

A.  O.  Smith,  for  appellant 

STONE,  0.  J.  Appellee,  Collier,  was  a  pas- 
senger on  the  train  of  appellant,  and  was 
occupying  one  of  the  seats  on  the  train.  Hie 
'  grievance  he  complains  of  is  charged  in  ^e 
following  language:  "That  said  train  con- 
taining said  car  in  which  plaintiff  was  rid- 
ing was  then  running  at  a  high  rate  of  speed, 
and  upon  the  walls  of  said  car  of  said  train 
in  which  plaintiff  was  riding,  and  over  and 
above  the  seat  provided  for  plaintiff  as  afore- 
said, defendant  had  negligently  and  careless- 
ly hung,  placed,  or  affixed  a  glass  bottle 
containing  a  liquid  or  fluid,  and  that  said 
bottle  was  broken  or  exploded,  and  the  con- 
tents thereof  were  negligently  and  careless- 
ly poured  and  spilled  over  and  upon  the 
clothing  and  person  of  plaintiff;  that  said  llq- 
tiid   so   spilled  upon   plaintiff   Injured   and 


damaged  and  destroyed  plaintifTs  (Nothing, 
and  burnt  and  scalded  his  face  and  neck 
and  tmck."  There  was  a  demurrer  to  the 
complaint,  assigning  several  groimds.  The 
second  ground  is  tliat  the  complaint  fails  to 
aver  that  the  bottle  of  fire  extinguisher  was 
broken  "by  the  negligence  of  defendant,  or 
its  servants."  Possibly,  under  strict  gram- 
matical rules,  there  is  some  Indefiniteneas  in 
the  charge  of  negligence  complained  of  in 
this  case.  The  uncertainty  of  expression  re- 
lied on  for  revenal,  according  to  the  conten- 
tion of  appellant,  consists  in  the  alleged  ab- 
sence of  averment  that  there  was  any  neg- 
ligence in  the  manner  of  hanging,  placing,  or 
affixing  the  bottle,  which  caused  it  to  break 
or  explode;  that  the  only  charge  of  negligence 
found  in  the  complaint  is  that  the  glass  bot- 
tle containing  the  liquid  was  negligently  and 
carelessly  "hung,  placed,  or  affixed"  on  tbe 
walls  of  the  car  In  which  plaintiff  was  rid- 
ing, and  over  the  seat  given  him;  "and  that 
said  bottle  was  broken  or  exploded,"  etc.,— 
no  averment  that  the  bottle  was  likely  to 
break  or  explode,  or  that  the  breaking  re- 
sulted from  carelessness  or  negligence  in  tbe 
manner  of  hanging,  placing,  or  affixing  the 
bottle  to  the  -alls  of  the  car.  We  think 
there  Is  notbiL  in  this  demurrer.  The  neg- 
ligence complained  of  is  twofold:  First,  that 
the  bottle  was  carelessly  hung,  placed,  or 
affixed;  and,  second,  that  it  was  carelessly 
placed  or  affixed  on  the  wall  of  the  car,  "over 
and  above  tbe  seat  provided  for  plaintiff," 
and  in  which  he  was  furnished  a  seat. 
Tested  by  the  rule  of  pleading  applicable  to 
such  cases,  namely,  certainty  to  a  common 
Intent,  we  hold  the  demurrer  was  rightly 
overruled.  There  is  nothing  in  the  other  ex- 
ception reserved.    Affirmed. 

(>T  Ala.  IS) 
OARRinT  V.  STATE. 
(Supreme  0>urt  of  Alabama.    Feb.  1, 1898.) 
Catuisu.  Law— Appbal — Homioidb — Evidiboo — 

INSTBUCTIONS— RBASOHABLB  DOUBT. 

1.  The  refusal  of  the  court  to  quash  an  in- 
dictment will  be  presumed  to  be  correct,  where 
the  grounds  set  out  in  the  motion  do  not  appear 
in  the  record  on  appeal. 

2.  A  ruling  on  demurrer  to  a  motion  to 
quash  an  inihctment  will  not  be  reviewed  on  ap- 
peal, where  It  is  shown  only  in  the  bill  of  «cep- 
aons. 

3.  On  a  murder  trial,  where  a  witness 
for  the  state  has,  on  cross-examination,  testi- 
fied that  the  general  character  of  deceased  for 
peace  was  good,  it  is  proper  to  reject  a  ques- 
tion as  to  a  quarrel  between  deceased  and  a 
third  person. 

4.  An  instruction  which  assumes  that  a 
wound,  though  not  mortal,  contributed  to  the 
death  of  deceased,  is  erroneous,  as  the  question 
whether  it  did  so  contribute  should  be  left  to 
the  jury,  under  proper  instructions. 

5.  To  authorize  a  conviction  in  a  criminal 
case,  it  is  not  necessary  that  the  evidence  ex- 
clude every  hypothesis  other  than  that  of  de- 
fendant's guilt,  but  it  is  sofficient  if  the  evi- 
dence show  him  gniity  beyond  a  reasonable 
doubt,— not  a  speculative,  imaginary,  or  possi- 
ble doubt.  Moae  v.  State,  36  Ala.  212,  modi- 
fied. 
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Appeal  from  drcult  court,  Clay  county; 
Leroy  F.  Brat,  Judge. 

Henry  Garrett  was  indicted  for  the  murder 
of  Montgomery  Slma,  convicted  of  man- 
slaughter in  the  first  degree,  and  sentenced 
to  five  years'  imprisonment  In  the  peniten- 
tiary, and  appeals.     Reversed. 

The  state  introduced  testimony  tending  to 
show  that  there  was  a  dispute  between  de- 
ceased and  defendant  about  the  settlement 
at  a  suit  by  Sims  &  Burke,  la  which  firm 
deceased  was  a  partner,  against  the  defend- 
ant, in  which  a  writ  of  garnishment  had 
Issued;  and,  in  a  conversation  with  Burke^ 
the  latter  abated  some  of  the  costs  of  the 
suit,   when   defendant  said,    "You  are   that 

much  more  of  a  d ^n  gentleman  than  I 

thought  yon  were."  This  conversation  was 
near  the  door  of  the  shop  of  Sims  &  Burke, 
and  the  deceased  was  then  working  inside 
the  shop.  Defendant  left  the  shop,  and  Sims, 
the  deceased,  followed  after  him  with  a  shop 
hammer  in  bis  hand,  (the  hammer  was  offered 
in  evidence,)  and  walked  up  to  defendant, 
changed  the  hammer  from  his  right  to  his 
left  hand,  and,  placing  his  right  hand  on  de- 
fendant's shoulder,  pushed  him,  and  said, 
"You  go  off  from  here,  and  let  me  alone," 

to  which  defendant  replied,  "God  d n  you, 

do  you  mean  to  run  me  off?"  and  said  that 
he  would  not  be  run  off.  During  this  time, 
defendant  had  a  knife  in  his  hand,  and,  after 
Sims  pushed  defendant,  they  "hugged  up," 
and  commenced  fighting,  defendant  warding 
off  blows  from  the  hammer,  about  which 
time  defceased  said,  "Take  him  away,  oe  I 
will  have  to  kill  him,"  and  defendant  cut 
deceased  in  the  side.  Sims  died  35  days 
after  the  difficulty  trom  blood  poison  caused 
by  the  wound,  as  testified  by  physicians, 
one  of  whom  stated  that  he  could  no^  testify 
that  the  wound  alone  caused  his  death. 
There  was  evidence  that  defendant  and  de- 
ceased were  friendly  up  to  the  time  <^  the 
difficulty,  and  that  defendant  had  been  drink- 
ing "Beg's  bitters"  on  the  day  of  the  killing. 
There  was  evidence  tending  to  show  that  de- 
fendant had  been  whittling  before  he  went 
to  the  shop,  and  his  knife  was  shut  up 
while  at  the  shop  of  deceased;  also,  that 
Sims  struck  the  first  blow.  At  the  request 
of  the  solicitor,  the  court  gave  the  following 
charges,  to  which  defendant  excepted:  (1) 
"Although  the  wound  may  not  have  been 
mortal,  yet,  if  it  contributed  to  the  death  of 
the  deceased,  the  defendant  is  guilty,  to  the 
degree  that  the  circumstances  establish  un- 
der the  evidence.  (2)  Even  if  the  defendant 
Is  shown  to  have  been  in  great  peril  of  losing 
his  life  or  suffering  great  bodily  harm,  tf  the 
Jury  is  satisfied  from  the  evidence  that  the 
defendant  provoked  (ht  encouraged  the  diffi- 
culty, then  he  cannot  be  acquitted  on  ac- 
count of  his  perilous  condition.  (3)  If  the  de- 
fendant is  shown  by  the  evidence  to  have 
provc&ed  or  encouraged  the  difficulty  with 
the  deceased,  then  he  cannot  set  up  self-de- 
fense OS  a  defense  In  this  case,  even  if  it  is 


shown  by  the  evidence  that  he  was  really 
in  Imminent  peril  of  losing  his  life  or  suffer- 
ing bodily  harm.  (4)  The  defendant  cannot 
be  acquitted  on  the  ground  that  he  acted  in 
self-defense,  it  the  evidence  shows  that  de- 
fendant was  not  reaa(Hiably  free  from  blame 
in  bringing  on  the  difficulty."  The  defend- 
ant asked  the  court  to  give  the  following 
charges,  and  excepted  to  Che  refusal  of  the 
court  to  give  each  of  them:  "(1)  If  you  be- 
lieve from  the  evidence  that  Garrett  went  to 
the  shop  to  get  Sims  &  Burke  to  pay  some 
of  the  costs;  that  he  had  no  intention  of  pro- 
voking or  bringing  on  the  difficulty;  that  a 
fight  ensued  between  Sims  and  defendant, 
without  fault  on  his  part,  in  which  the  cir- 
cumstances and  surroundings  were  such  as  to 
produce  in  the  mind  of  a  reasonable  man 
a  I>eUef  that  It  was  necessary  for  Garrett 
to  cut  Sims,  to  save  his  own  life  or  prevent 
great  bodily  harm;  and  that  the  cutting 
was  done  under  such  circumstances,— then 
Garrett  acted  in  self-defense,  and  you  must 
find  him  not  guilty.  (2i  If  the  jury  believe 
from  all  the  evidence  that  the  defendant  did 
not  bring  on  the  difficulty,  or  volimtarily 
ent»  into  it,  but  that  when  be  wait  to  the 
shop  it  was  only  for  the  purpose  of  getting 
Sims  &  Burke  to  pay  a  part  of  the  costs; 
that  Sims  approached  lilm  with  hammer  in 
one  hand,  and  pushed  him  back  with  the 
other,  and  at  the  same  time  was  in  the  at- 
titude of  striking  defendant,— then  def^id- 
ant  would  be  authorized  to  strike  back,  U 
necessary  to  preveit  great  bodily  harm  to 
himself;  and  if  yon  farther  believe  from  the 
evidence  tliat  the  ftiom  and  drcumstanceB 
were  such  as  to  produce  in  the  mind  of  & 
reasonable  man  the  belief  that  there  was 
danger  of  great  bodily  harm  being  Inflicted 
by  Sims  on  defendant  at  and  Just  before  the 
cutting,  thai  the  cutting  of  Sims  by  defend- 
ant, under  such  circumstances,  would  be  in 
self-defense,  and  they  should  find  defendant 
not  guUty.  (3)  If  the  defendant  went  to  the 
shop,  at  the  suggestion  of  Hall,  for  the  poi^ 
pose  of  seeing  aI>out  the  costs,  and  with  no 
Intention  of  having  a  difficulty,  and  Sims 
came  out  to  him,  armed  with  a  shop  ham- 
mer, and,  In  a  rude  manner,  ordered  him 
off  and  pushed  him  away,  with  the  Inten- 
tion to  provoke  a  difficulty,  and  struck  at  de- 
fendant with  the  shop  hammer,  and  the  par- 
ties grabbed  each  other  and  scuffled,  and 
after  this  and  when  the  appearances  and 
circumstances  surrounding  the  defendant 
were  such  as  to  produce  on  his  mind  a  rea- 
sonable belief  that  he  was  about  to  lose 
jIs  life  or  suffer  great  bodily  harm,  and  that 
he  had  no  reasonable  way  to  retreat,  thai 
the  defendant  could  cut  Sims,  in  defense  of 
his  own  life,  to  save  his  own  penxHi  from 
great  bodily  harm;  and,  if  the  jury  believe 
from  the  evidence  that  the  defendant  cut 
Sims  under  such  circumstances,  then  the  law 
says  he  is  not  guilty,  and  the  jury  should 
find  the  defendant  not  guilty.  (4)  If  the  de- 
fendant, at  the  time  of  the  difficulty,  was 
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only  trying  to  get  Sims  &  Burke  to  Imock 
off  some  court  costs,  and  bad  no  intention 
of  i-alBing  or  bringing  on  a  difficnlty,  he  iiad 
tbe  right  to  Idll  Sims  in  self-defense,  if  neces- 
sary to  prevent  the  taking  of  his  own  life, 
or  preventiag  great  bodily  harm  to  the  de- 
fendant; and  if  the  necessity  was  not  real, 
but  only  api)arent,  snch  as  to  induce  a  rea- 
sonable man  to  act  on  such  apparent  neces- 
sity, and  defendant  believed  such  necessity 
existed,  then  be  bad  tbe  right  to  kill  Sims, 
and  you  mnst  not  find  the  defendant  guilty. 
(5)  If  Oarrett  did  not  provoke  tbe  difficulty, 
and  was  not  at  fault  In  bringing  it  on,  Imt 
only  went  down  to  the  shop  to  get  Sims  & 
Burke  to  knodc  off  some  of  tbe  court  costs, 
and  witb  no  Intention  of  having  a  fuss  or 
flght,  thai,  if  Sims  assaulted  him  with  a 
hammer,  and  produced  in  bis  mind  evea  an 
apparent  necessity  of  cutting  blm  witb  a 
knife  to  prevent  great  bodily  barm,  he  bad  the 
right  to  strike  in  self-defense  (6)  If  it  rea- 
sonably appears  from  tbe  evidence  that  it 
was  necessary  for  Garrett  to  cut  Sims  with 
bis  knife  to  save  hlma^  from  grievous  bodi- 
ly barm,  then,  unless  def«idant  was  instru- 
mental In  bringing  on  the  difficulty,  or  vol- 
untarily engaged  in  it,  you  must  find  tbe  de- 
fendant not  gnUty.  (7)  If  you  believe  from  tbe 
evidence  that  Sims  was  worldng  in  his  shop 
at  tbe  time  the  defendant  went  down  there, 
and  even  if  yon  believe  from  tbe  evidence 
that  Garrett  cursed  in  front  of  the  shop, 
this  would  not  Justify  Sims  in  advancing 
on  Garrett  with  hammer  in  hand,  and.  In 
an  insulting  and  severe  manner,  produce  on 
Garrett  an  assault  and  battery;  and,  if  be 
did  so,  Garrett  bad  tbe  right  to  flght  in  self- 
defense,  unless  be  brought  on  the  difficulty, 
or  assisted  in  bringing  it  on.  (8)  If  the  de- 
fendant was  free  from  f&ult  in  provcddng 
<h:  bringing  on  the  difficulty,  be  bad  tbe  right 
to  cut  Sims,  if  it  was  necessary  to  save  tbe 
life  of  defendant,  or  prevent  great  bodily 
barm  to  tilm  by  Sims.  (0)  If  Garrett  was 
not  at  fault  in  bringing  on  tbe  difficulty, 
and  in  tbe  encounter  that  ensued  it  became 
reasonably  necessary  for  blm  to  strike  with 
a  knife  to  save  bis  life,  or  prevent  great 
bodily  harm  to  himself,  this  would  be  in 
self-defense,  and  the  Jury  should  find  blm 
not  guilty.  (10)  If  defendant  was  fighting  in 
self-defense,  end  tbo-e  was  not  an  actual, 
but  only  an  apparent,  necessity  oC  cutting 
Sims,  such  as  would  be  produced  In  the  mind 
of  a  reasonable  man,  in  order  to  save  bis 
own  life  or  prevent  great  bodily  harm,  you 
mnst  not  find  tbe  defendant  guilty.  (11) 
Where  two  persons  fight  together  willingly 
on  a  sudden  provocation  or  quarrel,  and  in 
tbe  fight  which  ensues  one  kills  the  other, 
without  ddlberate  purpose  to  take  his  life 
or  to  do  him  great  bodily  harm,  the  killing 
cannot  be  a  higher  offense  than  man- 
slaughter in  the  first  degree;  and  if  tbe 
slayer  Is  suddenly  attacked,  in  a  violent  and 
dangerous  maimer,  without  fault  on  bis  part 
in  bringing  on  tbe  difficulty,  and  be  grappled 


with  his  adversary  to  preserve  bis  own  Ufe 
or  prevent  greet  bodily  harm  to  himself,  and 
In  the  scuffle  wlilch  ensues  he  cuts  his  ad- 
versary in  ord«  to  save  hds  own  life,  or  pre- 
vent great  bodily  barm  to  himself,  and  death 
ensues,  the  law  will  acquit  him  of  all  blame 
for  thus  causing  tbe  death  of  the  party  thus 
slain.  (12)  If  a  man,  upon  a  sudden  quar- 
rel, and  in  the  heat  of  passion,  cut  another 
so  that  death  is  caused  thereby,  but  without 
premeditation,  the  killing  is  not  murder  in 
either  degree;  and  if  the  slayer  is  without 
fault  in  bringing  on  the  difficulty,  and  cut 
the  deceased  under  tbe  reasonable  belief  tbat 
it  is  necessary  then  to  strike  in  order  to  save 
bis  own  life,  or  prevent  great  bodily  barm 
to  himself,  and  from  tbe  cut  death  after- 
wards results,  then  tbe  slayer  is  escosable, 
under  the  law.  (13)  Self-defense  which  ^- 
cusee,  occurs  in  the  course  of  a  sudden  fight, 
by  one  who,  being  without  fault  in  bringing 
on  tbe  difficulty,  kills  his  assailant  In  order 
to  save  bis  own  life,  or  prevent  great  bodily 
barm  to  himself,  or  under  tbe  reasonable 
belief  tbat  it  was  necessary  to  wound  bla 
assailant  In  order  to  save  bis  own  life,  even 
though  the  wound  be  a  £atal  or  mortal  <me; 
and  unless  the  Jury  believe  from  tbe  evi- 
dence, beyond  a  reasonable  doubt,  tbat  de- 
fendant is  not  excusable,  then  tbey  mast  find 
him  not  guilty.  (14)  The  court  charges  the 
Jury  that  there  is  no  conflict  in  the  evld^ice 
that  Sims,  befwe  he  was  cut,  was  in  a  very 
bad  state  of  health,  and  was  down  on  bis 
back,  and,  when  he  would  skin  a  place  on 
his  hands,  it  would  soon  fester,  and  tbat  be 
then  bad  blood  poison;  and  if  tbey  b^eve 
the  testimony  <m  tbat  point,  and  that  Sims 
died  from  Mood  polsoaing,  and  not  from  tbe 
cut,  mr  as  a  result  thereof,  then  tbe  defoid- 
ant  is  not  responsible  for  Sims'  death,  and 
the  Jury  should  so  find,  by  their  verdict,  and 
acquit  blm  of  manslaughter  La  any  degree. 
*  •  ♦  (27)  The  Jury  must  believe,  beyond  a 
reasonable  doubt,  tbat  defoidant  did  not  act 
in  self-defense,  w  they  should  acquit  blm. 

(28)  The  state  must  show  by  the  evidence, 
beyond  a  reasonable  doubt,  that  tbe  defend- 
ant was  at  fault  In  bringing  on  the  difficulty, 
in  order  to  overcome  bis  plea  of  self-defense. 

(29)  If  the  Jury  believe  the  evidence  in  this 
case,  they  cannot  convict  tbe  defendant  of 
either  murder  or  manslaughter,  in  either  de- 
gree. (30)  The  court  charges  the  Jury  tbat 
tbey  must  not  conclude  merely  from  the  state- 
ments or  opinions  of  counsel,  as  expressed 
in  argument,  that  defendant  carried  tbe  knife 
to  the  shop,  <^en,  in  bis  hand.  Such  state- 
ments, unsupported  by  evidence,  are  not  en- 
titled to  any  weight  whatever  at  the  hands 
of  tbe  Jury.  (31)  The  court  charges  the  Jury 
that  tbey  must  not  conclude  that  tbe  defend- 
ant drank  tbe  entire  bottle  of  bitters,  unless 
the  evidence  convinces  them,  beyond  a  rea- 
sonable doubt,  that  be  did  drink  tbe  entire 
bottle  ot  bitters.  They  must  not  suppose 
tbat  he  did  unless  the  evidence  convinces 
them,  beycmd  a  reescmable  doubt,  tbat  be 
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did:  and  they  mnat  not  accept  the  mere 
statements  of  counsel,  not  supported  by  the 
evidence,  as  evidence  for  any  purpose." 

Wm.  Ir.  MarUn,  Atty.  Gen.,  for  the  State. 


HARALSON,  X  The  first  exception  to  the 
ruling  of  the  court  on  the  trial  of  the  de- 
fendant was  on  a  motion  to  quash  the  In- 
dictment, on  grounds  alleged  to  have  been 
set  out  in  a  motion  therefor,  on  file  in  the 
cause,  but  which  does  not  appear  in  the 
record.  The  record  shows  that  the  motion 
was  predicated  on  foxir  grounds,  the  fourth  of 
which  was,  on  motion  of  the  state,  striclcen 
from  the  flies,  and  issue  was  Joined  on  the 
remaining  three,  and  trial  was  had.  The 
court  found  the  issue  against  the  defendant, 
and  refused  to  quash  the  indictment.  We 
are  not  informed  by  the  bill  of  exceptions 
what  the  evidence  was,  and,  in  the  ab- 
sence of  evidence  to  sustain  the  motion,  the 
ruling  of  the  court  will  be  presumed  to  be 
correct 

One  of  the  grounds  of  the  motion,  as  we 
gather  from  the  bill  of  exceptions,  was  that 
the  witnesses  before  the  grand  Jury,  on 
whose  testimony  the  indictment  was  found, 
were  sworn  by  A.  8.  Stodtton,  who  was  be- 
fore the  grand  Jury,  in  the  absence  of  the 
solicitor,  as  his  deputy,  without  having  been 
appointed  by  the  court  to  act  In  that  ca- 
pacity. The  state  demurred  orally  to  the 
motion  to  quash  the  Indictment,  which  de- 
murrer was  overmled.  In  announcing  its  de- 
cision on  the  demurrer,  the  court  stated  "that 
It  was  a  fact  that  said  Stockton  was  ap- 
pointed at  said  term  of  the  court  to  act  as 
solicitor  pro  tem.,  but  that  the  court  had 
examined  the  minutes,  and  found  that  the 
records  of  the  court  did  not  show  that  said 
appointment  had  been  made,  and  therefore, 
if  said  Stockton  did  in  fact  swear  the  wit- 
nesses before  the  grand  Jury,  on  whose  testi- 
mony the  indictment  was  found,  that  the  in- 
dictment should 'be  quashed."  The  defend- 
ant excepted  to  the  "remark  of  the  court  that 
said  Stockton  was  in-  fact  regularly  appoint- 
ed «(41citor."  We  are  unable  to  see  how  this 
remark,  made  in  communicating  a  ruling  on 
the  demurrer  to  said  motion,  was  erroneous. 
Taken  in  connection  with  all  the  court  said, 
it  seems  to  be  in  line  with  what  defendant 
was  in-oposlng,  and  favorable  to  him.  This 
was  not,  however,  on  the  trial  of  the  issue 
on  the  motion  to  quash;  and  the  ruling,  be- 
ing on  demurrer,  and  shown  only  In  the  bill 
of  exceptions,  If  erroneous,  is  not  reversible. 
Powell  V.  State,  89  Ala.  172,  8  South.  109. 

Another  ground  of  that  motion,  as  ap- 
pears in  the  bin  of  exceptions,  was  that  B. 
W.  Manning  was  present  when  the  witness- 
es were  examined,  and  assisted  in  finding  the 
Indictment,  when  he  was  not  a  member  of 
the  grand  Jury.  The  bill  shows  that  the 
court  overruled  the  motion  on  that  account, 
and,  in  the  ab8«Dce  of  the  evidence  on  that 
point,  we  presume  the  correctness  of.  the 


ruling  of  the  court,  especially  since  we  find 
the  name  of  R.  W.  Manning  among  those 
who  were  impan^ed  as  the  grand  Jury. 

The  defendant  sought  to  prove,  by  a  wit- 
ness who  had  been  introduced  and  examined 
by  the  state,  the  general  character  of  Sims, 
the  deceased.  This  witness  had  not  been  ex- 
amined by  the  state  touching  the  character 
of  the  deceased.  Having  answered  that  he 
Imew  his  general  character  for  peace,  and 
that  it  was  good,  defendant  then  asked  him 
If  he  had  ever  heard  about  Sims  running  a 
man  named  Moore  around  his  shop  with  a 
hot  horseshoe.  To  this  question  the  state 
objected,  which  was  sustained,  and  defend- 
ant reserved  an  exertion.  The  ruling  was 
free  from  error.  Good  or  bad  character  can 
be  established  only  by  proof  of  general  rep- 
utation. Particular  acts  or  conduct  are  lo- 
admisslble,  either  on  the  direct  or  cross 
examination,  with  certain  exceptions,  within 
which  this  question  did  not  fall.  Moulton 
▼.  State,  88  Ala.  116,  6  South.  758. 

It  was  not  proper  for  the  defendant  to 
ask  his  witness  Saunders  if  the  defendant 
was  discharged  on  preliminary  examination 
on  this  charge.  The  question  called  for  Il- 
legal and  Irrelevant  evidence. 

The  state  asked, .  and  the  court  gave,  four 
written  charges,  the  last  three  of  which  were 
proper,  since  they  each  assert,  and  are  based 
on,  the  well-established  principle  that  a 
party  who  Is  at  fault  in  bringing  on  a  dif- 
ficulty cannot  invoke  the  law  of  self-defense, 
if  he  slay  his  adversary.  Gotten  v.  State,  91 
Ala.  106,  9  South.  287. 

The  first  charge  given  for  the  state  Is  not 
free  from  error.  In  that  It  assumes  as  a  fact 
that  If  the  wound,  though  not  mortal,  con- 
tributed to  the  death  of  deceased,  the  de- 
fendant 1b  guilty,  In  some  degree,  for  having 
killed  deceased,  whereas  that  fact  should 
have  be&a  submitted  to  the  jury,  under 
proper  instructions. 

The  defendant  asked  81  written  charges. 
The  thbrd  was  proporly  refused  because  It 
assumed  as  a  fact  that  Oie  appearances  and 
surroundings  of  defendant  were  such  as  to 
produce  in  his  mind  a  reasonable  belief  that 
he  was  about  to  lose  his  life  or  suffer  great 
bodily  harm,  and  that  he  had  no  reasonable 
way  of  escape.  Noe.  15,  20,  21,  22,  23,  and  24 
were  propo-ly  refused  because  argiunentar 
tive,  and  singled  out  particular  facts  on 
which  to  lay  stress.  No.  25  Is  bad,  because 
misleading.  There  is  no  evidence  of  the  slse 
and  character  of  the  hammer  in  question, 
from  which  this  court  could  say  it  was  or  was 
not  a  deadly  weapon.  Nos.  27  and  28  misplace 
the  burden  of  proof.  No.  29  is  the  general 
Charge,  never  proper  when  there  are  con- 
flicts in  the  evidence,  and  it  invades  the 
province  of  the  Jury.  Nos.  80  and  31  are  ar- 
gumentative. They  were  evidently  intended, 
chiefly,  as  replies  to  remarks  made  by  the 
solicitor  to  the  Jury.  Chatham  v.  State,  92 
Ala.  47,  9  South.  607;  Potter  v.  State,  92 
Ala.  87.  9  South.  402;  Braasell  t.  State.  91 
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Ala.  45,  8  Soutb.  679;  Brantley  y.  State,  91 
Ala.  47,  8  South.  816.  All  the  otber  charges, 
except  the  twenty-sixth,  which  we  consider 
last,  are  faulty,  In  that  they  either  ignore 
the  duty  of  retreat,  or  the  absence  of  fault, 
on  the  part  of  defendant,  in  bringing  on  the 
difficulty,— one  or  both,— or  are  misleading. 

As  to  the  correctness  of  charge  No.  26, 
there  is  some  confusion  in  our  decisions.  It 
reads:  "The  court  charges  the  Jury  that 
they  must  And  the  defendant  not  guilty, 
unless  the  evidence  excludes,  to  a  moral  cer- 
tainty, every  supposition  but  that  of  his 
guilt"  In  Blackburn's  Case,  86  Ala.  695,  6 
South.  96,  the  charge  to  the  Jury,  under  re- 
view, was  "that  they  should  not  find  the 
defendant  guilty  unless  the  evidence  against 
him  is  sufficiently  strong  to  remove  every 
supposition  or  hypothesis  but  that  of  his 
guilt,"  and  it  was  held  to  have  been  properly 
refused.  Commenting  upon  It,  the  court 
said:  "The  third  charge  assaiB,  In  effect, 
that  every  hypothesis  of  the  defendant's  in- 
nocence, however  unreasonable  or  specu- 
lative, would  authorize  his  acquittal,  which 
Is  obviously  erroneous."  In  Little  v.  State, 
89  Ala.  lO:,  8  South.  82,  the  charge  was: 
"Unless  you  arie  convinced,  beyond  all  rea- 
sonable (7)  and  to  the  exclusion  of  every 
other  hypothesis,  that  defendant  struck  with 
an  ax,  your  verdict  should  find  the  defend- 
ant not  guilty."  The  court  said:  "The  con- 
fusion of  this  charge,  resulting  from  the 
omission  of  the  word  'doubt'  from  its  first 
clause,  was  a  sufficient  reason  for  its  re- 
fusal. Another  Justification  of  the  court's 
action  upon  it  is  found  in  the  absence  of 
any  qualification  of  other  hypotheses  which 
must  be  excluded.  It  is  not  the  law  that 
the  evidence  must  exclude  every  other  hy- 
pothesis than  that  of  defendant's  guilt,  or. 
than  the  existence  of  the  facts  essential  to 
conviction.  The  rule  goes  no  further  than 
to  the  exclusion  of  other  reasonable— not 
speculative,  imaginary,  possible— hypothe- 
ses." We  adopt  our  last  utterance  on  this 
subject,  quoted  above,  and  what  we  said  In 
Blackburn's  Case,  supra,  as  being  the  sound- 
er rule,  and  our  other  adjudications  in  con- 
flict therewith  are  modified  to  the  extent  of 
conforming  them  to  this  ruling.  Mose  v. 
State.  36  Ala.  212;  Joe  t.  State,  38  Ala.  424; 
Cohen  v.  State,  50  Ala.  112;  McGehee  v. 
State,  62  Ala.  226;  Coleman  v.  State,  59 
Ala.  53;  Itiley  v.  State,  88  Ala.  195,  7 
South.  149.  For  the  single  error  in  giving 
charge  No.  1  for  the  state,  the  Judgment 
and  sentence  of  the  court  below  must  be  re- 
versed.  Reversed  and  remanded. 


on  Ala.  «•) 

LEWIS  V.  SIMON  et  aL 
(Snpreme  Cowt  of  Alabama.    Dec  19,  1893.) 
Detiisuk— Chaitbl  Mortoaoes  —  Wast  ot  Cox- 

8IDERATION — FkAOD — SuFFICIENOT  Of.  ISSCES. 

1.  A  plea  alleging  that  defendant  executed 
a  note  and  mortgage  on  plaintiff's  promise  to 


loan  to  defendant,  whidt  he  failed  to  do,  does 
not  show  fnnd  In  the  ezecntion  of  the  note  and 
mortgage,  but  want  of  consideration. 

2.  Where  issue  is  Joined  on  a  plea,  defend? 
ant  has  a  right  to  trial  thereon  without  refer- 
ence to  its  suffidency. 

3.  Where  plaiatiS's  title  In  detinne  depends 
on  a  chatt^  mortgage,  defendant  mortgagor 
may,  by  the  provisions  of  Code  1886,  {  2720, 
as  amended  by  Act  Feb.  21,  1803,  defend  on  the 
ground  of  want  of  consideration  of  the  mort- 
gage. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Detlntie  by  La2  Simon  &  Co.  against  D.  H. 
Lewis.  Judgment  for  plaintiffs.  Defend- 
ant appeals.     Reversed. 

In  his  fourth  plea  defendant  averred  that 
on  March  23,  1892,  the  date  the  note  and 
mortgage  were  executed,  one  Jake  Simon, 
representing  himself  to  be  the  agent,  and  be- 
ing the  agent,  Qf  Laz  Simon  &.  Co.,  the  plaln- 
tifTs,  falsdy  and  fraudiUently  promised  and 
agreed  for  the  plaintiffs,  and  in  their  name, 
to  let  the  defendant  have  9500  in  money  ("at 
that  time  having  no  Intention  to  keep  said 
promise,")  provided  the  defendant  would  ex- 
ecute a  promissory  note  to  pInlntlCFs  for 
$500,  payable  at  the  banking  house  of  Joslah 
Morris  &  Co.,  to  the  order  of  plaintiffs,  and 
to  secure  the  same  by  a  mortgage  upon  cer- 
tain  property,  which  is  the  property  involved 
in  this  suit;  that,  relying  upon  this  false  and 
fraudulent  representation  and  promise  of  the 
said  Jake  Simon,  the  defendant  Sid  execute, 
on  March  23,  1892,  a  note  for  $500,  payable 
to  the  order  of  Laz  Simon  &  Co.,  and  to  se- 
cure the  same  executed  the  mortgage  on  the 
same  date  on  the  property  here  sued  for, 
and  that  the  said  note  and  mortgage  consti- 
tuted the  foundation  and  claim  of  the  plain- 
tiffs to  the  property  in  controvwsy;  that  he 
(the  defendant)  surrendered  the  note  to  Jake 
Simon,  as  agent  of  plaintiffs,  upon  the  prom- 
ise and  agreement  that  he  would  draw  on 
the  plaintiffs  for  the  sum  of  $500,  and  upon 
the  receipt  thereof  would  promptly  pay  the 
same  to  the  defendant;  that  a  few  days 
thereafter  the  said  Jake  Simon  Informed  the 
defendant  that  the  plaintiffs  had  written  him 
that  they'  would  not  advance  the  money,  and 
thereupon  the  said  Jake  Simon  promised  the 
defendant  that  he  would  deliver  the  said 
note  and  mortgage  to  him,  and  cancel  the 
same;  that  notwithstanding  the  false  and 
fraudulent  representation  made  by  the  plain- 
tiffs' agent,  and  the  fraud  practiced  upon  the 
defendant  in  order  to  secure  the  execution  of 
said  note  and  mortgage,  "the  plaintiffs  fraud- 
ulently kept  and  retained  the  same,  and  had 
the  mortgage  recorded  In  the  probate  office 
of  Montgomery  county;  and  defendant  ayen 
that  he  has  never  received  any  money  or 
any  otber  thing  of  value  for  said  mortgage 
or  upon  the  said  note;  that  the  same  are 
entirely  without  consideration,  and  void  in 
the  execution  thereof,  as  aforesaid."  The 
plaintiffs  demurred  to  the  fourth  special  plea 
of  the  defendant,  and,  the  demurrers  being 
overruled,  they  filed  replications  to  the  aeo- 
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ond,  tliird,  and  fourth  pleas.  The  first  rep- 
lication was  a  general  denial  ot  all  the  alle- 
gations of  the  said  pleas,  and  the  second 
was  in  the  following  language:  "For  farther 
answer  to  said  second  and  fourth  pleas,  the 
plaintiffs  say  that  heretofore,  viz.  on  the 
23d  March,  1892,  and  long  prior  to  that  time, 
the  defendant  was  indebted  to  the  plaintiffs 
in  the  sum  of  about  two  hundred  dollars, 
evidenced  by  two  promissory  notes  or  bills 
of  exchange,  one  of  which  was  due  on  the 
25th  March,  1892,  and  the  other  on  the  25th 
April,  1892;  that  the  said  obligation  of  de- 
fendant to  plaintiffs  had  been  several  times 
renewed  on  account  of  the  inability  of  the 
jlefendant  to  pay  the  same,  and  that  on  or 
about  the  23d  day  of  March,  1892,  the  de- 
fendant proposed  to  plalntlffa  that  if  plain- 
tiffs would  pay  the  said  two  obligations, 
which  had  Taetaee  that  time  been  discounted, 
^nd  thweby  further  extend  the  time  of  pay- 
ment of  said  two  obligations,  and,  in  addi- 
tion to  the  amount  thereof,  would  furnish  to 
defendant  goods  and  money,  about  one-half 
each,  to  the  amount  of  about  three  hundred 
dollars  more,  be  (defendant)  would  execute 
,to  plaintiffs  a  mortgage  on  certain  parsonal 
.proi>erty  to  secure  the  payment  of  the  said 
two  obligations  and  the  further  advances  to 
be  made;  that  plaintiffs  agreed  to  the  said 
proposition,  and  the  defendant  executed  the 
note  and  mortgage  the  basis  of  this  suit,  or 
upon  which  plaintiffs  claim  their  right  of  re- 
covery, and  delivered  the  same  to  plaintiffs; 
that,  in  accordance  with  said  agreement 
plaintiffs  paid  for  said  defendants  the  said 
two  obligations,  which  had  before  that  time 
been  transferred  to  the  German  Bank  of 
Louisville,  Ky.,  and  also  shipped  to  the  de- 
fendant certain  goods,  which  the  defendant 
refused  to  receive,  but  demanded  of  plain- 
tiffs the  payment  to  him  (defendant)  of  the 
full  siun  of  three  hundred  dollars  in  money, 
which  plaintiff  refused  to  do,  but  offered  to 
comply  with  their  said  contract  to  furnish 
said  defendant  with  goods  and  money  to  the 
amount  of  the  said  sum  of  three  hundred 
dollars  in  the  proportion  agreed  upcm;  and 
plaintiCTs  aver  that  the  said  two  hundred 
dollars  paid  by  them  for  the  defendant  are 
still  due  and  unpaid,  and  are  secured  by  the 
said  mortgage,  and  plaintiffs  aver  that  they 
do  not  «dalm  any  amount  as  due  on  said 
note  and  mortgage  except  the  amount  of  the 
said  two  obligations,  and  the  interest  there- 
on. On  the  trial  of  the  case,  as  is  shown 
by  the  bill  of  exceptions,  the  plaintiffs  intro- 
duced in  evidence  the  note  and  mortgage, 
which  were  signed  and  duly  executed  by  the 
defendant,  and  which  constitute  th^  basis 
and  daim  of  the  property  sued  tor,  and  also, 
in  rebuttal  to  the  defendant's  evidence,  in- 
troduced evidence  tending  to  support  the  al- 
legations of  the  replication  No.  2.  The 
amount  of  the  Indebtedness,  set  up  by  said 
replication  as  "about  $200,"  the  testimony 
for  the  plaintiff  tended  to  show  was  evi- 
denced by  two  notes,  which  were  executed 


by  the  defendant  to  the  plaintiffs,  for  the 
sum  of  $98.33  each,  dated  January  25,  1892, 
and  payable  60  and  90  days  from  date.  The 
defendant's  evidence  was  in  conflict  with 
that  of  the  plaintiffs,  and  tended  to  support 
the  several  defenses  set  out  in  the  pleas,  and 
also  tended  to  show  that  the  two  notes  for 
$98.33  were  each  presented  at  maturity,  and 
were  not  paid.  Upon  the  introduction  of  all 
the  evidence  the  court,  at  the  request  of  the 
plaintiffs,  gave  the  following  written  charges: 
(1)  "The  burden  of  proving  fraud  or  mis- 
representation in  obtaining  the  mwtgage, 
and  the  burden  of  proving  that  there  was 
no  consideration  for  said  mortgage,  or  that 
the  consideration  has  failed,  is  upon  the  de- 
fendant; and,  unless  the  Jury  are  satisfied 
from  all  the  evidence,  either  that  there  was 
fraud  or  misrepresentation  in  obtaining  the 
mortgage,  or  that  the  same  was  without  con- 
sideration, or  that  the  consideration  for 
which  said  mortgage  was  given  has.  failed, 
the  verdict  must  be  for  the  plaintiffs."  (2) 
"The  court  charges  the  jury  that  there  must 
have  been  the  false  or  fraudulent  representa- 
tion of  some  fact  as  existing,  (»:  as  having 
existed,  to  constitute  fraud  and  misrepre- 
sentation in  the  execution  of  the  mortgage. 
A  mere  promise  to  perform  or  do  something 
in  the  future  would  not  be  sufficient."  The 
defendant  excepted  to  the  giving  of  each  of 
these  charges,  and  also  separately  excepted 
to  the  refusal  to  give  each  of  the  following 
written  charges  requested  by  him:  (1)  "If 
plaintiffs  demanded  of  the  defendant  pay- 
ment of  the  two  notes  in  evidence  for  $98.33 
each,  at  and  on  the  date  of  maturity,  re- 
spectively, this,  under  the  facts  of  this  case, 
will  defeat  a  recovery  on  the  part  of  plain- 
tifCS."  (2)  "If  the  promise  was  In  fact  made 
by  plaintiffs  through  their  agent,  to  let  de- 
fendant have  five  hundred  dollars  In  money 
on  the  mortgage  and  note,  then  plaintiff  can- 
not recover." 

A.  A.  Wiley  and  John  O.  Winter,  for  ap- 
pellant Thoe.  H.  Watts  and  Ohaa.  Wilkin- 
son, for  appellees. 

COLEMAN,  J.  Suit  in  detinue  by  appel- 
lees to  recover  personal  property.  The  de- 
fendant pleaded— First  the  general  issue ;  sec- 
ond, want  of  consideration;  third  and  fourth, 
special  pleas.  There  was  a  demurr^  to  the 
fourth  plea,  which  being  overruled,  the  plain- 
tiff replied  to  the  second  and  fourth  pleas. 
In  the  fourth  plea  of  the  defendant  it  is 
averred  that  plaintiffs'  tiUe  was  derived 
from  a  mortgage  executed  by  defendant  to 
plalntifTs  to  secure  a  note  for  $500.  The  be- 
ginning of  the  plea  is,  "Fraud  in  the  execu- 
tion of  the  note  and  mortgage,"  etc.  It  con- 
tinues then  to  state  the  facts  of  the  defense. 
These  facts  show  that  defendant  was  fully 
advised  of  the  contents  of  the  note  and  mort- 
gage, and  their  legal  effect,  before  and  at 
the  time  the  same  were  executed.  Accurate- 
ly speaking,  the  plea  shows  by  its  state- 
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ment  of  the  fftcta  that  than  was  no  frand 
"in  the  execution  of  the  note  and  mortgage." 
Smith  T.  Klrkland,  81  Ala.  345,  1  South. 
276;  Foster  t.  Johnson,  70  Ala.  249;  Davis 
V.  Snider,  Id.  315;  Johnson  v.  Cook,  73  Ala. 
537;  Guano  Co.  v.  Anglln,  S2  Ala.  492,  1 
South.  852;  Morrte  v.  Harvy,  4  Ala.  300; 
Kelly  V.  Loan  Ass'n,  64  Ala.  503.  The  facts 
stated  In  the  plea.  If  true,  show  that  the 
note  and  mortgage  were  executed  without 
c6n8ideratlon.  There  was  no  demurrer, 
either  to  the  second  or  fourth  plea,  rais- 
ing the  question  as  to  whether,  1b  a  suit 
In  detinue  to  recover  personal  property,  the 
plaintiffs'  title  resting  In  a  mortgage,  want 
or  failure  of  consideration  Is  an  available 
defense  The  replication  to  these  two  pleas 
was  merely  a  more  specific  statement  of 
facts  uj>on  which  plaintiffs  relied  to  re- 
cover, and  was  in  legal  effect  a  mere  Join- 
der in  Issue.  Herring  v.  Skaggs,  73  Ala. 
446;  1  Chit  Fl.  624.  Treated  purely  as  a 
replication,  it  may  have  been  defective.  Win- 
ter V.  Ttnuif,  54  Ala.  172;  Barbour  v.  Insure 
ance  Co.,  60  Aia  433.  There  was  evidence 
tending  to  support  plaintiffs'  case,  and  there 
was  evidence  tending  to  support  the  pleas 
of  the  defendant.  There  was  no  reversible 
error  in  the  two  charges  given  at  the  re- 
quest of  the  plaintiffs.  Each  contained  cor- 
rect propositions  of  law,  although  each  as- 
serted a  proposition  of  law  which  might  be 
regarded  as  abstract  There  was  no  proper 
plea  which  set  up  as  a  defense  "fraud  in 
the  execution  of  the  mortgage,"  and  no  com- 
petent evidence  to  support  a  plea  of  that 
character.  We  think  the  court  erred  in  re- 
fusing the  second  charge  requested  by  the 
defendant  If  the  jury  believed  the  evi- 
dence of  the  defendant,  his  pleas  of  failure 
of  consideration  were  sustained.  He  had 
testified  that  the  note  and  mortgage  were 
executed  upon  a  promise  to  loan  him  $500, 
and  that  plaintiffs  had  refused  to  make  the 
loan,  and  that  defendant  had  received  noth- 
ing in  consideration  for  the  note  and  mort- 
gage. In  view  of  this  evidence,  the  charge 
should  have  been  given.  We  have  said  is- 
sue was  joined  on  the  pleas,  and  the  de- 
fendant had  the  right  to  a  trial  of  the  issues 
without  reference  to  their  sufficiency. 
Reeves  v.  Skipper,  94  Aia.  407,  10  South. 
309;  Ballroad  Co.  v.  Graham,  94  Ala.  545, 
10  South.  283,  and  authorities  cited. 

Quaere:  When  plaintiffs'  title  in  a  suit 
in  detinue  depends  upon  a  mortgage,  can 
Its  validity  be  tried  by  showing  that  the 
mortgagor  does  not  owe  the  debt,  upon  the 
ground  of  the  failure  or  want  of  considera- 
tion? By  act  approved  January  27,  1883, 
(Acts  1882-83,  p.  31,)  it  was  provided  that 
where  the  title  of  the  plaintiff  was  derived 
from  a  mortgage  In  a  detinue  suit,  the  de- 
fendant might  plead  any  defense  which 
could  have  been  pleaded  to  an  action  to  re- 
cover the  debt  Section  2720  of  the  Code 
of  1886  was  substituted  in  the  place  of  the 
act.    The  statute,  as  codified,  is  not  so  clear 


as  the  act  of  the  legislature,  supra;  tmt  the 
Code  provides  that,  upon  the  suggestion  of 
the  defendant  the  jury  may  be  required  "to 
ascertain  the  amount  of  the  mortgage  debt, 
and  such  ascertainment  must  be  entered  on 
the  record  of  the  judgment,  and  the  court 
must  order  that  if  the  debt  so  ascertained, 
Interest  and  cost  be  paid  within  thirty  days, 
no  execution  or  other  process  shall  issue  on 
the  judgment,"  etc.  By  an  act  approved 
February  21,  1893,  (Acts  1892-«3,  p.  1127,) 
section  2720  of  the  Code  of  1886  was  amend- 
ed so  that  the  defendant  could  plead  "to 
the  consideration  of  the  Instrument  relied 
upon."  The  rule  as  to  suits  in  ejectment 
under  a  mortgage  and  for  the  recovery  of 
chattels  is  not  the  same.  Slaughter  v.  Swift 
67  Ala.  494;  Jackson  v.  Scott,  Id.  99;  El- 
lington V.  Charleston,  51  Ala.  166;  Bums 
T.  Campbell,  71  Ala.  271. 
Beveised  and  remanded. 


(101  AU.  60S) 
WEST  V.  ENOBU 
(Supreme  Court  of  Alabama.    Dee.  20^  1893.) 

LmiTATIONS— COlOKNOBMIirT  OF  ACTIOX— SOIKO 

Out  Suxvons. 
A  summons  is  not  "sued  out"  within 
Code,  i  2631,  providing  that  "the  suing  out  of 
the  sammons  is  the  commencement  of  a  suit, 
whether  it  be  executed  or  not  if  the  suit  be  con- 
tinued by  an  alias,  or  recommenced  at  the  next 
term,"  till  it  passes  from  the  clerk  to  a  proper 
officer,  with  a  bona  fide  Intention  to  have  It 
served. 

Appeal  from  circuit  court  Montgomery 
county;   John  P.  Hubbard,  Judge. 

Action  by  Louis  Engel  against  D.  P.  West 
a  hotel  proprietor,  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

AiTlngton  &  Graham,  for  appellant 

HARALSON,  J.  The  undisputed  facts  o^ 
the  case,  as  to  the  date  of  the  commence- 
ment of  this  suit,  are  that  the  plaintiff  re- 
ceived the  injuries  of  which  he  Complains  on 
the  2lBt  March,  1890,  and  the  summons  and 
complaint  which  bear  date  the  16tb  March, 
1891,  were  not  delivered  to  the  sheriff  to  be 
executed  until  the  6th  day  of  April  follow- 
ing, more  than  a  year  after  said  injuries 
were  received,  and  the  cause  of  action  there- 
toe  accrued.  Code,  |  2619.  It  is  provided 
by  statute  in  this  state,  In  the  chapter  on  the 
limitation  of  actions,  that  "the  suing  out  of 
the  summons  is  the  commencement  of  a  suit 
whether  it  be  executed  or  not  if  the  suit  be 
continued  by  an  alias,  or  recommenced  at 
the  next  term  of  the  court"  Code,  {  2631. 
The  occasicm  for  the  adoption  of  this  statute 
was,  no  doubt  that  it  was  the  practice  of  the 
king's  bench  and  common  pleas  in  England, 
and  In  some  of  the  states,  not  to  hold  the  suit 
as  commenced  until  the  writ  was  served  and 
returned.  Johnson  v.  Farwell,  7  Oreenl.  372. 
Under  such  a  practice,  the  statute  of  limita- 
tions might  be  indefinitely  suspended,  put- 
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tin;  ft  often  In  the  hands  of  the  parties  on 
the  one  side  or  the  other,  as  Interest  might 
suggest,  to  determine  when  a  snlt  should  be 
considered  as  commenced.  It  Is  of  Impor- 
tance that  the  period  of  the  commencement 
of  the  running  of  the  statute  of  limitations 
of  actions,  and  the  end  of  Its  running,  shall 
be  definitely  fixed  In  the  law.  It  is  said, 
therefore,  that,  except  In  Oonnectlcnt  and 
Vormont,  the  Issuing  or  suing  out  of  the  writ 
Is  the  commencement  of  the  action,  and  In 
those  states  the  serrlce  Is  the  commence- 
ment 1  Amer.  &  Eng.  Bnc.  Law,  184,  and 
authorities  under  note  4.  When,  then,  may 
the  summons  be  said  to  be  sued  out?  Tho-e 
seems  to  be  no  qneetlon  as  to  what  is  meant 
by  suing  out  of  the  sommons.  There  Is  a 
uniformity  of  decision,  so  far  as  we  have  ob- 
served,  that  the  term  is  construed  as  mean- 
ing when  the  writ  leaves  the  hands  of  the 
derk  or  his  deputy,  to  be  delivered  In  good 
faith  to  the  sheriff  to  be  executed.  In  Bur- 
dldE  V.  Oreen,  18  Johns.  14,  It  was  held  that 
the  issuing  of  the  writ  is  the  commencement 
of  the  action  In  all  cases  where  time  is  ma- 
terial, so  as  to  save  the  statute  of  limita- 
tions, and  that  it  is  not  necessary  to  show 
that  It  was  actually  delivered  to  the  sheriff, 
bnt  it  is  sufficient  If  made  out,  and  sent  to 
him  by  mall  or  otherwise,  with  a  bona  fide 
intention  of  having  It  served.  In  Whitaker  v. 
Tombun,  18  N.  J.  Law,  174,  Chief  Justice 
Hornblower  reviewed  many  of  the  authori- 
ties, and  annonnced  the  conclusion  that  when 
a  writ  Is  Issued  out  of  the  office  of  the  clerk, 
w  of  the  attorney,  as  was  usually  the  prac- 
tice in  that  state,  (presumably  as  the  agent 
or  deputy  of  the  clerk,)  In  good  faith,  for  the 
purpose  of  being  served  or  proceeded  on, 
and  that  purpose  was  not  afterwards  aban- 
doned, it  was,  for  all  material  purposes, 
the  actual  commencement  of  the  suit  Ross 
V.  Luther,  4  Gow.  1S8,  Is  a  case  directly  In 
pcdnt,  where  It  was  held  that  the  issuing  of 
the  writ  was  the  commencement  of  the  ac- 
tion; that  the  mere  filling  it  up  is  not  suf- 
flcient;  it  must  be  either  delivered  to  the 
sheriff,  or  sent  to  him  by  mall  or  otherwise, 
with  a  bona  fide,  absolute,  unequivocal  In- 
tention to  have  It  served;  that,  if  delivered 
to  an  agent  or  messenger  who  has  power  to 
determine  when  or  whether  It  shall  be  given 
to  the  sheriff,  the  writ  Is  not  deemed  issued, 
nor  the  suit  commenced,  nntU  its  actual  de- 
livery to  the  sheriff.  This  case,  reported  In 
15  Amer.  Dec.  841,  has  been  made  the  basis 
of  an  «:tended  note  by  Mr.  Freeman,  In 
which  he  reviews  the  American  cases  on  this 
question.  He  states  as  his  ccmcluslon,  after 
such  a  review,  that  the  doctrine  laid  down 
In  Ross  T.  Lnther  is  the  general  rule  In  the 
United  States,  except  where  It  has  been  oth- 
erwise provided  by  statute  Oonstmlng  a 
statute  of  this  state  wlilch  required  corpora- 
tloDS  to  give  secnrity  for  costs  before  com- 
maidng  suits,  (Rev.  Oode,  f  2804,)  Feck,  O. 
J.,  speaking  fbr  the  court  said:  "A  writ  so 
far  as  giving  security  for  costs  la  concerned, 


is  not  considered  as  commenced  tmtH  the 
summons  and  complaint  are  banded  to  the 
sheriff  to  be  served.  The  suing  out  of  the 
writ  is  the  commencement  of  the  actlcm.  A 
writ  cannot  be  said  to  be  sued  out  until  it 
passes  £rom  the  hands  of  the  derk  to  the 
sheriff  to  be  executed."  Ex  parte  Locke,  46 
Ala.  77.  To  the  same  effect  is  the  case  of 
Railroad  (3o.  v.  Harris,  25  Ala.  235.  The  date 
of  the  writ  may  be  deemed  as  prima  facie 
evidence  of  the  time  of  its  issuance,  (Ross  v. 
Luther,  15  Amer.  Dec.  847,  note,)  but  the 
date  of  the  summons  la  not  conclusive  evi- 
dence of  the  time  of  the  commencement  of 
the  suit  (Hubs  v.  Banking  (3a,  66  Ala.  475; 
Ralh-oad  Ck>.  v.  Hawk,  72  Ala.  117.)  When 
the  real  time  of  the  issuance  of  the  writ  Is 
material  and  questioned.  It  Is  one  of  fact  for 
the  determination  of  the  Jury.  In  this  state 
the  practice  Is  to  allow  an  aliaa  summona 
and  complaint  whenever  an  action  has  been 
commenced,  but  not  served.  Without  the 
commencement  of  a  suit  an  alias  writ  is 
anomalous.  A  summons  may  be  signed  by 
the  clerk  and  dated,  and  allowed  to  lie 
dormant  in  his  office  tmtll  the  next  term, 
or  he  may  hand  it  to  the  attorney  for  the 
plaintiff,  and  he  may  keep  it  in  bis  pos- 
session, and  never  deliver  it  to  the  sheriff; 
and  in  neither  case  could  the  summons  be 
said  to  have  Issued,  or  the  suit  commenced, 
nor  would  an  alias  lie  upon  it  at  the  next 
term.  Our  conclusion,  therefore,  from  our 
own  and  other  adjudged  cases,  is  that  a  sum- 
mons cannot  be  said  to  be  sued  out  tmder 
our  statute,  unto  It  passes  from  the  bands  of 
the  derk  to  the  sheriff,  or  other  propor  offi- 
cer, to  be  executed,  or  sent  by  mall  or  other- 
wise, with  a  bona  fide,  onequlvocal  Intention 
to  have  it  served.  The  evidence  of  the  clerk 
of  the  court,  the  deputy  sheriff  who  received 
and  executed  the  summons  and  complaint 
and  that  of  plalntlirs  attorney,  shows,  with- 
out conflict  that  some  time  before  the  22d 
of  March,  1891,  the  attorney  of  the  plaintiff 
sent  the  summons  and  complaint  by  his  ste- 
nographer to  the  derk  of  the  court,  with  a  lot 
of  other  papers,  with  Instructions  to  the  ste- 
nographer to  request  the  derk  to  sign  his 
name  to  the  original  process,  and  Issue  at 
once;  that  the  same  was  signed  by  the  derk, 
and  was  Inadvertently  carried  back  by  the 
stenographer  to  the  attorney's  office,  where 
It  lay  undiscovered  (as  the  attorney  deposes) 
until  after  the  22d  of  March,  1891,  and  after 
he  discovered  It  he  carried  it  to  derk's  of- 
fice, and  Instructed  him  to  issue  it  but  he  did 
not  rememt>er  on  what  day  he  carried  it  to 
the  derlc,  further  than  that  it  was  before  the 
0th  of  April,  1881;  ttiat  It  was  the  habit  ot 
the  dak  (aa  he  himself  deposed)  to  iasna 
summons  and  complaints  as  soon  as  he  could 
after  they  were  brought  to  him  by  attorneys; 
that  he  did  not  remember  signing  the  process, 
or  on  what  day  It  was  Issued,  bnt  the  signa- 
ture to  it  was  his,  and  that  it  was  executed 
on  the  6th  of  April,  1881.  The  evidence  at 
the  deputy  sheriff,  Wescott  full,  dear,  and 
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tincontradlcted,  is  that  tbe  clerk  brought  the 
summons  and  complaint  to  bim  on  tbe  6tb 
of  April,  and  not  before;  tbat  be  executed  it 
the  same  day  he  received  It;  tbat  be  ln< 
dorsed  on  it  the  day  he  received  it,  and  the 
day  he  executed  it,  (tbe  6th  April,  1891,)  and 
tigaed  tbe  ab&itFn  name  thereto,  by  him  aa 
deputy,  and  he  made  these  entiles  on  the 
sheriff's  docket!  which  were  introduced  in 
evidence.  Under  these  facts,  according  to 
the  principles  of  law  we  have  announced, 
this  suit  was  barred  when  it  was  commenced, 
and  the  court  below  sliould  have  given  the 
general  charge  In  favor  Of  the  defendant  Be-< 
versed  and  remanded. 


(UO  Ala.  470 

FIBST  NAT.  :E(ANK  v.  AMaSN. 
(Supreme  Court  of  Alabama.     Dec.  20,  1898.) 

BaXKS  —  LtABILITT  TO  DSPOSITOB  —  PATMEST  0» 

Forged  Checks— OooKtBROLAm—EviDENOB. 

1.  In  an  action  against  a  bank  to  recover 
a  d^HMrit  it  appeared  that  the  money  was  paid 
out  by  defendant  upon  checks  to  which  plain- 
tiff's name  was  forged  by  his  clerk;  that  the 
forgeries  covered  a  period  of  six  months;  and 
that  montlily  during  this  period  defendant  fur- 
nished plaintifl  a  statement  of  his  account, 
and  returned  liim  all  checks  tbat  it  had  paid 
on  the  account.  Beld,  that  the  bank  was  only 
liable  for  payments  made  before  the  furnishing 
of  the  first  montlily  statement. 

2.  It  is  immaterial  that  the  clerk  who  made 
the  forgeries  was  the  clerk  to  whom  plaintiff 
assigned  the  duty  of  examining  the  bank  s  state- 
ment. 

3.  Thongh,  In  an.  action  against  a  bank  to 
recover  a  deposit  paid  out  by  defendant  upon 
checks  to  which  plaintiff's  name  was  forged  by 
his  clerk,  it  appeared  that  it  was  plaintiff's  cus- 
tom, on  signing  a  check,  to  enter  the  amount 
and  number  of  the  check  on  the  stub  of  the 
check,  and  that  tbe  checks  as  paid  by  defend- 
ant were  "raised"  by  the  clerk  after  they  had 
been  so  si^ed,  entered,  and  numbered,  defend- 
ant's liability  is  not  to  be  determined,  the  checks 
themselves  having  disappeared,  by  charging  it 
with  the  amount  a  check  as  pMd  exceeded  the 
amount  as  entered  on  the  stub,  where  the  evi- 
dence showed  that  tbe  clerk  made  out  several 
checks,  and  then  destroyed  them  because  the 
signature  was  bad,  leaving  the  amount  on  the 
stubs;  and  that  plaintiff  was  unable  to  distin- 
guish between  the  genuine  and  tiie  forged  stubs. 

4.  Upon  platntitrs  discovery  of  the  forgeries, 
he  caused  his  clerk's  arrest,  who  then  had  upon 
his  person  eight  forged  checks,  and  defendant, 
in  ignorance  of  the  fact  that  it  had  been  paying 
forged  checks,  made  good  the  amount  of  the 
eight  checks  to  plaintiff.  Beld  that,  as  defend- 
ant was  only  liable  for  payments  made  before 
the  furnishing  of  the  first  monthly  statement, 
it  could  counterclaim  the  amount  made  good  to 
plaintiff  for  the  ei^t  checks. 

5.  In  an  action  against  a  bank  to  recover  a 
deposit  paid  out  by  defendant  on  checks  to 
which  plaintiff's  name  was  forged,  plaintiff  may 
be  asked  to  point  out  in  a  package  of  checks, 
part  of  which  are  genuine  and  part  forged,  the 
genuine  from  the  forged. 

Appeal  from  drcoit  court,  Jefferson  coun- 
ty; James  B.  Head,  Judge. 

Action  by  B.  M.  Allen  against  tbe  First 
National  Bank  to  recover  a  sum  of  money 
whidi  plaintiff  claimed  he  had  deposited  in 
said  bank,  and  which  he  alleged  the  bank 
bad  paid  oat  on  fwged  chedcs.    Judgment 


for  plaintiff.  D^endant  appeals.  Rey««ed. 
The  complaint  contained  three  counts.  The 
first  claimed  $500,  due  by  account;  the  sec- 
ond, $S00,  due  by  stated  account;  and  the 
third  (daimed  $500,  as  money  deposited  with 
the  defendant  by  plaintiff,  payable  to  bis  or- 
der. Tbe  cause  of  action  was  based  on  al- 
leged forged  checks,  which  the  defendant 
bank  had  charged  to  the  account  of  the  plain- 
tiff. The  defendant  pleaded  (1)  the  general 
issue;  (2)  payment;  (8)  a  general  denial  of 
the  allegations  of  the  complaint,  and  five  spe- 
cial pleas,  marked  A,  B,  C,  D,  and  H.  De- 
murrers were  sustained  to  pleas  A,  B,  O,  and 
D,  and  were  ovecrtded  as  to  plea  B,  and  upon 
the  amendment  of  plea  D  issue  was  ]<rined  on 
pleas  1,  2,  S,  £),  and  D,  as  amended. 

B.  K.  Campbell,  for  appellant  B.  M.  Al- 
len, In  pro.  per. 

COLSMAN,  J.  The  plalndff,  Allen,  a  de- 
potdtor,  sued  to  recover  money  wlilch  had 
been  paid  by  tbe  defendant  bank  upon  checks 
to  which  plaintiff's  name  bad  been  forged  by 
his  clerk,  Tomlin.  The  forgeries  covered  a 
pwlod  extending  from  about  the  5th  of  Sep- 
tember, 1890,  to  March  4,  1891,  at  which  lat- 
ter point  of  time  tbe  forgeries  were  first 
actually  known  to  tbe  d^ositcH:.  It  was  a 
rule  of  tbe  bank  about  once  a  month  to  post 
up  the  depositor's  pass  book,  and  render  him 
a  statement,  showing  the  deposits  and  checks 
and  the  balance.  This  rule  was  observed 
regularly  in  tills  case,  and  the  forged  checks, 
with  other  vouchers,  were  delivered  to  tbe 
depositor  monthly  from  September,  1890,  to 
March  4,  1891,  with  his  pass  book.  The  ma- 
terial defense  of  tbe  defendant  is  stated  in 
its  special  pleas  marked  D  and  E,  the  former 
of  wbich,  after  stating  tbe  rule  of  the  bank, 
and  the  rendition  of  the  monthly  statement, 
and  facts  to  show  it  acted  with  due  care, 
avers  that  the  plaintiff  was  negligent  In  his 
duty  in  not  making  proper  examination  of 
the  monthly  acbomits  rraidered  tbe  plaintifl 
and  Touchers,  which  would  have  led  to  tbe 
discovery  of  tlie  forgeries,  and  prevented  the 
conseqnoit  loss  to  defendant  Tbe  latter 
plea  (E)  avers  substantially  that  defendant 
was  furnished  with  tbe  means  in  the  pass 
book  and  vouchers  to  detect  the  forgeries, 
and  was  so  chargealde  with  notice  thereof, 
and  a  neglect  of  duty  on  the  part  of  the 
plabatiff  to  the  defendant 'in  not  discovering 
tbe  forgeries  and  informing  the  defendant 
in  time  to  prevent  tbe  successful  r^>etltion 
of  forgeries  and  subsequent  loss  to  defend- 
ant The  court  overruled  a  demurrer  to 
these  two  pleas,  and  issue  was  Joined  upon 
them.  The  case  was  tried  without  the  In- 
tervention of  a  Jury,  and  Judgment  rendered 
for  the  plaintiff,  from  which  Jndgmait  the 
defendant  appeals. 

It  will  be  seen  from  this  statement  of  the 
pleadings  tbat  the  defendant  received  the 
benefit  of  the  principle  of  law  Invcdced  by  the 
defendant  la  pleas  D  and  B,  tbat  a  depoaltor 
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owes  a  dat7  to  the  bank  to  examine  within  a 
reasonable  time  and  with  due  care  the  ac- 
count rendered  In  the  pass  book  and  the 
vouchers  returned  by  the  bank  to  the  de- 
positor. We  will  refer  to  this  principle  again. 
As  the  court  found  for  the  plaintiff,  It  must 
have  found  that  the  plalntUf,  under  the  facts, 
was  not  negligent,  and  was  not  chargeable 
with  knowledge  of  the  forgeries  In  time  to 
have  prevented  loss  to  the  defendant.  In  con- 
sequence of  forg^les  perpetrated  after  the 
return  of  prior  forged  checks  to  the  depositor 
with  his  pass  book.  Were  the  conclusions  of 
the  oourt  authorized  by  the  evidence?  If,  as 
matter  of  law,  as  Is  insisted  by  the  plain- 
tiff, Allen,  the  depositor  owed  no  duty  to  the 
bank  to  examine  the  vouchers,  then  the 
conclusion  of  the  court  must  be  sustained, 
upon  this  principle,  however  negligent  the 
deposltw  may  have  been  in  his  examination 
of  the  pass  book  and  vouchers.  On  this  prop- 
osition the  authorities  are  not  in  harmony 
The  case  of  Weisser  v.  Denison,  10  N.  T.  69, 
may  be  considered  as  an  authority  sustaining 
the  proposition  that  a  depositor  owes  no  duty 
to  the  bank.  In  the  matter  of  the  examination 
of  the  pass  book  and  vouchers.  In  the  same 
line,  but  not  so  positive,  may  be  dted  Welsh 
V.  Bank,  73  N.  Y.  424;  Frank  v.  Bank,  89 
N.  T.  209;  Bank  v.  Barnes,  65  HI.  69.  In  the 
case  of  BYank  v.  Bank,  supra,  we  observe 
the  court  uses  this  language:  "It  does  not 
seem  to  be  unreasonable,  In  view  of  the 
character  of  business,  and  the  custom  of 
banks  to  surrender  its  vouchers,  on  the 
periodloal  writing  up  ct  the  account  of  its 
depositors,  to  exact  from  the  latter  some  at- 
tentl(m  to  the  account  when  It  is  made  up, 
or  to  hold  that  the  negligent  omission  of  all 
examination  may,  when  injury  has  resulted 
to  the  bank  which  it  would  not  have  suffered 
if  such  examination  had  been  made,  and  the 
bank  had  received  timely  notice  of  objec- 
tions, preclude  the  depositor  from  afterwards 
questioning  its  correctness."  In  a  yet  later 
case,— Shlpman  v.  Bank,  126  N.  Y.  318,  27  N. 
B.  371,— by  a  careful  reading  It  will  be  seen 
that,  while  the  court  held  to  the  rule  that 
the  bank  must  know  the  signature  of  its  de- 
positors, and  must  ascertain  at  Its  peril  that 
the  payee  has  in  fact  Indorsed  the  check,  it 
does  not  affirm  the  rule  that  a  depositor  owes 
no  duty  to  the  bank  to  examine  the  account 
and  checks  returned.  On  the  contrary,  the 
conclusion  of  the  court  is  rested  upon  the 
fact  that  the  agent  of  the  depositor,  whose 
duty  It  was  to  examine  the  account  as  stated, 
and  the  checks  returned,  did  his  duty  fully, 
and  that,  notwitlistandlng  the  performance 
of  his  duty  in  this  respect,  the  forgeries  es- 
caped detection.  In  the  case  last  cited  (126 
N.  Y.,  27  N.  B.)  the  facts  show  that  it  was 
not  the  duty  of  the  forger,  who  was  also 
in  the  employment  of  the  plaintiff,  to  exam- 
ine the  pass  book  and  vouchers,  but  this  duty 
devolved  upon  another  employe.  These  New 
York  cases  were  fully  reviewed  In  the  case 
Of  Bank  v.  Morgan,  117  U.  S.  96,  0  Sup.  Ct 


6S7,  In  which  a  different  rule  is  declared,  and 
it  Is  held  that  "a  depositor  in  a  bank,  who 
sends  his  pass  book  to  be  written  up,  and  re- 
ceives it  back  with  aitries  of  credits  and 
debits,  and  his  paid  checks  as  vouchers  for 
the  latter,  is  bound  personally,  or  by  an  au- 
thorized agent,  and  with  due  diligence,  to 
examine  the  pass  book  and  vouchers,  and 
report  to  the  bank  without  unreasonable  de- 
lay any  errors  which  may  be  discovered  In 
them;  and.  If  he  fails  to  do  so,  and  if  the 
bank  Is  thereby  misled  to  its  prejudice,  he 
cannot  afterwards  dispute  the  correctness  of 
the  balance  shown  by  the  pass  book.  The 
case  of  Dana  v.  Bank,  132  Mass.  156,  was 
one  in  which  one  Piper,  the  derk  of  the 
plaintiff,  erased  the  name  of  the  payee,  and 
Inserted  the  name  of  "bearer,"  and  himself 
received  the  money.  This  check  was  re- 
turned with  the  pass  bode  and  monthly  state- 
ment as  a  voucher.  The  court  uses  this  lan- 
guage: "Tlie  plaintiffs  owed  to  the  defend- 
ant the  duty  of  exercising  due  diligence  to 
give  it  information  that  the  payment  was 
unauthorized,  and  this  included  due  diligraice, 
not  only  in  giving  notice  after  knowledge  ot 
the  forgery,  but  also  due  diligence  in  discov- 
ering It  If  the  plaintiffs  knew  of  the  mis- 
take, or  if  they  had  that  notice  of  It  which 
consists  in  the  knowledge  of  facts  which,  by 
the  exercise  of  due  care  and  diligence,  will 
disclose  it,  they  failed  in  their  duty,  and  adop- 
tion of  the  check  and  ratification  of  the  jtay- 
ment  will  be  implied."  And  in  the  case  of 
Weinstein  v.  Bank,  69  Tex.  38,  6  S.  W.  171, 
the  rule  was  distinctly  recognized  that,  if 
loss  or  injury  resulted  to  the  bank  in  con- 
sequence of  the  negligence  of  the  depositor  to 
examine  the  account  and  vouchers  within  a 
reasonable  time,  which  du<7,  if  performed, 
would  have  led  to  the  detection  of  forged 
checks,  and  prevented  the  loss,  such  neglect 
of  duty  was  available  to  the  bank  in  a  suit 
by  the  depositor  to  recover  the  amount  of 
the  forged  che<&s.  So  in  the  case  of  De 
Ferlet  v.  Bank,  23  La.  Ann.  310,  it  was  held 
that  a  depositor  should  not  recover  the 
amount  of  a  second  forged  ched^,  he  having 
failed  to  denounce  as  a  forgery  a  previous 
check  forged  by  his  bookkeeper,  of  which 
the  depositor  had  knowledge,  and  failed  to 
disclose  the  forgery  of  the  first  chedE  to  the 
bank.  Other  cases  might  be  dted.  The 
weight  of  authority  and  the  best  considered 
cases  hold  that  the  depositor  owes  a  duty 
to  the  bank;  and  when  the  character  of  the 
juslness,  the  relations  of  the  depositor  and 
bank  to  each  other,  and  the  purposes  for 
which  at  prescribed  Intervals  the  account  is 
stated,  and  pass  book  and  vouchers  (the  evi- 
dence of  tiie  bank)  ddlvered  to  the  depositor 
are  taken  into  consideration,  the  conclusion 
of  these  authorities  is  supported  by  sound 
tea  son  and  Just  principles. 

Does  the  evidence  show  such  omission  of 
duty  on  the  part  of  the  plaintiff  as  to  make 
him  liable,  and  did  loss  result  proxlmatdy 
to  the  defendant  from  anch  omission?    Tbs 
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evidence  shows  that  on  each  occasion  after 
the  return  of  the  pass  book  and  checks,  the 
plaintiff,  with  the  assistance  of  his  derk, 
TomUn,  the  forger,  examined  the  account 
as  rendered,  and  the  checks  or  vouchers. 
We  may  conclude  the  evidence  shows  that 
the  plaintiff  himself  posonally  was  without 
fault  In  this  respect,  and,  but  for  the  fact 
that  his  clerk,  Tomltn,  was  the  forger,  the 
false  checks  would  have  been  discovered  by 
the  examinations  which  were  in  fact  made. 
The  evidence  shows  that  In  these  examina- 
tions Tomlln  either  called  from  the  pass 
book  and  the  plaintiff  the  checks,  or  vice 
versa,  and  Tomlln,  knowing  when  a  forged 
entry  or  check  was  reached,  answered  in 
such  a  way  as  to  deceive  the  plaintiff.  Tom- 
Un, the  clerk  and  forger,  had  knowledge  of 
the  forged  checks.  Was  such  knowledge  of 
the  agent  chargeable  to  his  principal?  The 
case  in  132  Mass.,  supra,  holds  that  the  prin- 
cipal is  chargeable  with  potice  under  such 
circumstances,  and  we  are  of  opinion  the 
conclusion  is  supported  by  reason  and  sound 
principles  of  law.  It  Is  clear  that  In  forging 
the  checks  Tomlln  did  not  act  within  the 
scope  of.  his  authority,  but  upon  what  prin- 
ciple can  it  be  said  that  In  the  matter  of 
examining  the  pass  book  and  vouchers  he 
was  not  acting  within  the  scope  of  his  au- 
thority? He  was  appointed  and  directed  by 
the  plaintiff  to  do  this  very  thing.  '  If  Tomlln 
had  not  been  the  forger,  and  in  no  manner 
Interested  in  concealing  the  forgeries,  and 
in  making  the  examination  of  the  pass  book 
and  vouchers  had  discovered  that  numbers  of 
the  checks  were  forgeries  committed  by  other 
persons,  would  not  such  knowledge  on  his 
part  be  chargeable  to  the  principal?  The 
law  is  that  the  principal  is  chargeable  with 
the  knowledge  of  such  facts  as  the  agent 
acquired  acting  within  the  scope  of  his  busi- 
ness. Is  the  role  to  be  changed  because  of 
the  dishonesty  of  the  agent?  His  dishones- 
ty cannot  change  hts  relationship  to  his  prin- 
cipal, to  the  detriment  of  third  parties.  If 
the  duty  would  have  been  within  the  scope 
of  an  honest  clerk,  it  is  none  the  less  within 
the  scope  of  duty  of  a  dishonest  clerk.  We 
have  held  that  it  was  the  duty  of  the  de- 
positor by  himself  or  an  authorized  agent  to 
examine  the  account  and  vouchers  or  checks. 
If  the  agent  employed  by  him  to  perform 
this  duty  Is  culpably  negligent,  Is  not  the 
principal  to  be  held  liable  tor  such  want  of 
due  care  on  the  part  of  the  agent?  Or  if 
the  agent.  In  making  such  examination,  de- 
tects palpable  forgeries,  is  not  the  principal 
chargeable  with  the  knowledge  of  his  agent? 
It  can  make  no  difference  that  the  ag^ent  him- 
self was  the  forger,  and  did  not  act  within 
the  scope  of  his  authority  in  perpetrating 
the  forgery.  He  was  acting  within  the  scope 
of  his  employment  In  the  examination  of  the 
vouchers,  and  it  then  became  his  duty  to 
bis  employn*  to  make  known  the  forgery, 
as  much  so  as  if  the  forgeries  had  been  per- 
pebated  by  some  other  person,  which  were 
v.14BO.no.8 — 22 


discovered  by  him  In  the  examination  made. 
Our  opinion  Is  that,  under  the  circumstances, 
the  plaintiff  was  chargeable  with  the  facts 
within  the  knowledge  of  his  agent  and  derk 
at  the  time  of  the  examination  of  the  pass 
book  and  vouchers,  and  which  should  have 
been  communicated  to  the  principal  or  the 
bank.  Certainly  the  bank  should  not  suffer 
because  ot  the  fact  that  plaintiff's  dishonest 
clerk  prevented  the  plaintiff  from  doing  his 
duty  to  the  bank.     132  Mass.,  supra. 

What  is  the  proper  measure  of  relielT  to 
which  the  bank  is  entitled  in  such  cases? 
Some  of  the  courts  have  held  that,  if  injury 
results  to  the  bank  by  the  negligence  of  the 
depositor,  he  will  be  held  to  have  adopted 
and  ratified  the  payment  of  the  forged 
checks.  By  others,  under  like  circumstances, 
the  doctrine  of  estoppel  has  been  applied, 
and  the  depositor  held  to  be  estopped  from 
asserting  a  dalm  to  the  money  paid  on  the 
forged  checks.  We  do  not  think  that  either 
the  doctrine  of  ratification  or  e8topi)el  can 
be  applied  as  a  just  and  equitable  principle 
In  all  cases.  Ratification  refers  to  a  past 
act  or  transaction,  and,  as  now  being  con- 
sidered, refws  to  the  unauthorised  act  of 
an  agent,  or  the  adoption  of  a  past  act  or 
transaction  as  his  own  act,  made  or  executed 
by  another,  who  was  not  an  agent  It  would 
strain  the  doctrine  of  ratification  to  hold 
that  a  person  had  ratified  or  adopted  as  his 
own  the  unauthorized  act  of  another,  of 
which  be  had  no  Information,  or  which  was 
promptly  repudiated  as  soon  as  brought  to 
his  knowledge.  So,  where  a  bank  pays  a 
forged  check  drawn  in  the  name  of  one  of 
its  depositors,  and  the  depositor  is  wholly 
free  from  neglect  or  fault,  the  bank  owes 
the  amount  to  the  depositor.  There  was  no 
act,  omission  to  act,  or  silence  in  such  a  case 
on  the  part  of  the  deposihxr  which  Induced 
the  bank  to  pay  the  forged  dieclc,  or  in- 
fluenced the  action  of  the  bank  in  the  pay- 
ment of  the  chedE.  No  principle  of  the  law 
of  estoppel  can  be  invoked  by  the  bank 
against  the  depositor  under  such  circumstan- 
ces. The  depositor  owed  the  bank  a  duty, 
which  was  to  examine  the  pass  book  and 
vouchers  with  reasonable  care  and  diligence. 
If  the  depositor  failed  in  his  duty  In  this 
respect,  and  the  bank  was  injured  in  conse- 
quence of  such  omission  of  duty,  the  deposit- 
or became  liable  to  the  bank  for  all  such 
damage.  The  OEtent  of  the  liability  of  the 
depositor  is  commensurate  with  the  loss  sus- 
tained in  consequence  of  his  neglect  ot  duty; 
no  more,  no  less.  It  would  be  unjust,  un- 
fair to  the  depositor,  not  sanctioned  by  any 
correct  prlndple  of  law,  to  permit  the  bank 
to  invoke  the  doctrine  of  ratification  or  es- 
toppel which  would  exempt  the  bank  from 
all  liability  Incurred  by  Its  own  neglect  In 
the  payment  of  the  forged  check,  and  In 
many  cases  inflict  upon  the  depositor  a  great- 
er loss  than  that  caused  to  the  bank  by  his 
neglect  of  duty.  The  damages  sustained  by 
the  bank  as  the  result  of  neglect  of  duty 
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by  the  deposltm'  are  as  susceptible  of  proof 
and  meaBurement  as  arise  In  any  other  case 
of  breach  of  duty  imposed  by  contract  The 
pleadings  may  be  framed  to  present  the  Is- 
sue in  a  proper  manner. 

An  account  rendered,  to  which  no  objection 
is  made  after  a  reasonable  time  allorwed  for 
examination,  will  be  held  in  law  as  prima 
facie  correct,  bat  the  presumption  may  be 
overcome  by  proof,  either  when  the  debtor 
is  sued  upon  the  account,  if  there  is  an  error 
to  his  prejudice,  or  by  the  plaintiff  by  suing 
for  the  proper  amount  An  action  for  money 
had  and  received  Is  not  barred  In  this  state 
until  six  years  have  expired,  and  up  to  that 
time  a  stated  account  is  open  to  rectification 
npon  proof.  Neither  will  the  fact  that  the 
bank  has  by  mistake  omitted  from  the  ac- 
connt  rendered  and  vouchers  returned  a 
proper  charge  prevent  the  l>ank  within  any 
reasonable  time  from  correcting  the  error, 
and  recovering  back  the  omitted  check,  no 
injury  having  resnlted  to  the  depositor.  Al- 
though a  depositor  may  have  failed  in  his 
duty  in  not  making  the  examination  of  his 
pass  bo(A  and  vouchers,  or  did  not  exercise 
due  care  In  the  examination,  or,  having 
knowledge  of  a  forged  check,  failed  to  make 
it  known  to  the  bank,  and  thereby  become 
liable  to  the  bank  for  an  omission  of  duty, 
yet  If,  after  this  liability  h«us  accmed,  the 
forger  is  arrested,  and  the  money  in  whole 
or  In  part,  is  recovered  by  the  bank,  the 
damage  to  the  bank  by  reason  of  the  neg- 
ligence of  the  depositor  is  not  the  whole 
amount  wrongly  paid  out  on  the  forgery, 
but  the  difference  between  that  amount  and 
the  amoimt  recovered  back  by  the  bank. 
So,  also.  If  the  depositor  makes  timely  dis- 
covery of  the  forgery,  and  discloses  it  to  the 
bank,  the  bank  Is  liable  for  the  whole  amount 
of  the  forged  check  to  the  depositor,  not- 
withstanding by  all  diligence  the  bank  failed 
to  realize  anything  from  tta»  forger.  The 
correct  principles  by  which  the  respective 
liabilities  of  the  bank  and  depositor  are  de- 
termined are  these:  The  bank  la  bound  to 
know  the  signatures  of  Its  depositors,  and  the 
payment  of  a  forged  check,  however  skill- 
fnUy  executed,  cannot  be  debited  against  the 
depositor.  From  the  rdations  the  depositor 
and  the  bank  bear  to  each  other  there  is  a 
duty  also  upon  the  depositor  to  examine  his 
account  and  vouchers,  and  to  make  known 
to  the  bank  any  improper  vouchers  or 
charges  returned,  and,  where  injury  results 
to  the  bank  from  the  failure  of  the  depositor 
to  do  his  duty  in  this  respect  the  law  holds 
the  depositor  liable  for  such  Injury,  the  re- 
sult of  the  depositor's  omission. 

These  principles  of  law  apply  in  the  pres- 
ent case  to  the  forged  checks  which  were 
paid  by  the  bank  in  the  first  instance,  and  be- 
fore the  plaintiff  was  chargeable  with  knowl- 
edge of  the  forgery.  Their  application  vio- 
lates no  established  rule  of  law,  gives  neither 
an  undue  advantage  of  the  other,  and  holds 
both  responsible  for  the  obligadona  grow- 


ing out  oC  tbdr  respective  relations  to  eadi 
other.  The  evidence  shows  that  several 
checks  were  forged  by  Tomlln  and  paid  by 
the  bank  subsequent  to  the  time  that  Allen, 
the  plaintiff,  was  chargeable  with  notice  that 
his  clerk  was  making  such  unauthorised  use 
of  his  name.  As  to  all  such  subsequent  pay- 
ments of  forged  checks  the  bank  la  entitled 
to  invc^e  the  equitable  doctrine  of  estoppel. 
As  to  these,  it  may  be  fairly  said  the  bank 
was  induced  to  pay  and  did  pay  in  oonse- 
quenoe  of  the  silence  of  the  plaintiff  when 
it  was  his  duty  to  speak.  The  bank  was 
misled  to  its  injury  by  the  fault  of  the  de- 
positor. A  very  Interesting  and  instructive 
collection  of  leading  cases  mi  the  questions 
under  consideration  may  be  found  in  volume 
26  of  American  Law  Review  for  March  and 
April,  1892,  page  274.  We  cannot  believe 
from  the  evidence  that  If  the  plaintiff  bad 
promptly  made  known  to  the  bank  the  for- 
geries of  his  clerk  at  the  time  he  was  charge- 
able with  a  knowledge  of  their  existence, 
the  subsequent  forgeries  could  have  been  suc- 
cessfully carried  oat  The  evidence  shows 
that  upon  his  discovery  of  the  forgery  tlie 
plaintiff  had  Tomlin  arrested,  bat  his  ar- 
rest and  even  ills  convifttlon,  would  not  nec- 
essarily reimburse  the  bank,  or  exclude  the 
doctrine  of  estoppel;  and|  as  to  the  sub- 
sequently forged  checks,  we  cannot  see  that 
the  bank  was  under  any  obligation  to  prose- 
cute the  forger.  As  to  the  subsequent 
forged  ChecIiB,  the  fiiult  was  with  tbe  de- 
positor. Our  conduBlon  is  the  evidence  sup- 
ported the  special  plea  B  of  the  defendant 

We  are  of  opinion  the  court  erred  in  arriv- 
ing at  the  balance  of  money  due  the  plain- 
tiff. The  evidence  is  not  clear  as  it  might 
be  made,  bnt  as  we  understand  tbe  record, 
it  sbows  that  the  forged  checks,  tbe  cause  of 
the  present  action,  had  been  abstracted  from 
the  plaintiff's  book,  presumably  by  his  cleric, 
who  bad  access  to  it  and  the  vouchers  at  all 
times.  Tbe  plaintiff  had  a  check  book  with 
marginal  space,  on  which  was  entered  the 
numbor  of  tbe  check,  tbe  name  of  the  payee, 
the  amount  of  check  and  date,  and  when  the 
check  was  taken  off  the  stub  showed  these 
memorandums;  and  plaintiff  testified  that  he 
was  careful  In  every  instance,  before  signing 
the  check,  to  see  that  it  corresponded  with 
the  stub.  The  balance  against  the  bank  was 
ascertained  by  charging  to  the  bank  pay- 
'nents  made  on  checks  for  which  there  were 
uo  corresponding  amounts  entsred  on  the 
«tub  of  plalntlfTs  check  book.  Under  the 
evidence  in  this  case,  we  do  not  think  this 
was  sufficient  data  upon  which  to  base  a 
charge,  for  the  following  reasons:  ^Tomlin, 
introduced  as  a  witness  by  plaintiff,  testifled 
"that  he  frequently  filled  out  tbe  stub^  and 
also  the  checks  for  plaintiff's  signature;  bnt 
that  he  (Tomlln)  had  no  authority  to  sign 
plalntifTs  name;  that  several  times,  in  at- 
tempting to  sign  plalntlirs  name,  he  had  n'at 
made  what  he  considered  a  skiUfnl  forgery, 
and  be  destroyed  such  checks  wlthoat  utter^ 
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Ing  them,  and  that  the  stubs  cnrespondtng 
with  such  che<:ks  were  left  In  the  check  Iwok, 
filled  out.  That  sometimes  when  he  com- 
mitted a  forgery  he  wrote  the  stub  for  one 
amount  and  the  check  for  a  different 
amount"  It  seems  that  neither  the  plain- 
tiff nor  the  witness  Tomlln,  by  an  examina- 
tion of  the  stub  of  the  check  book,  could 
point  out  the  instances  in  which  forged 
checks  were  uttered.  The  defendant's  evi- 
dence showed  that  Its  cash  book  did  not  dis- 
dose  to  whom  the  money  on  checks  was 
paid,  but  only  the  date  and  amount;  "that 
there  were  the  same  number  of  stabs  on  the 
plaintiff's  check  book  as  there  were  of  charges 
on  the  bank  book,  but  the  several  sums  on 
the  stubs  were  not  the  same,  but  usually 
smaller,  than  the  charges  on  the  bank 
book."  Ordinarily  it  would  seem  tliat  the 
plaintiff  ought  to  be  able  to  ascertain  to 
whom  he  was  Indebted,  and  the  amount  of 
such  indebtedness,  and,  if  he  did  not  have 
the  data  himself,  the  payee,  as  shown  by 
the  stub  on  the  check  book,  was  competent 
to  testify,  and  ought  to  be  examined  on  this 
point  If  a  genuine  check  was  signed,  and 
the  amount  raised  by  Tomlln,  and  the  payee 
In  fact  received  the  amount  due  him,  the 
drawer's  loss  would  be  the  difference  be- 
tween the  amount  expressed  la  the  check  as 
originally  drawn  ^nd  the  amount  paid  by 
the  bank  and  charged  to  the  drawer.  We  do 
not  know  that  any  such  case  exists,  but,  in 
view  of  the  evidence  that  the  checks  paid  by 
the  bank  were  returned  as  vouchers  to  plaia- 
tlff,  and  Willie  in  bis  possession  were  lost  or 
stolen,  aad  as  plaiatiff,  by  an  examination 
of  the  stubs  of  his  check  book  alone,  could 
not  determine  which  were  genuine  and  which 
were  false  checks,  and  as  there  were  stub 
entries  corresponding  in  number  but  not  in 
amount  to  those  paid  by  the  bank,  and  as 
the  plaintiff's  clerk  and  witness  himself  was 
the  forger,  and  testified  that  sometimes  the 
check  was  altered  by  inserting  a  larger 
amount  than  entered  on  the  stubs  of  the 
check  book,  we  are  of  opinion  the  payees  of 
the  check  as  shown  by  the  stab  should  have 
been  examined,  if  within  the  Jurisdiction  of 
the  court  Without  some  proof  that  the  de- 
positor did  not  owe  and  draw  Checks  as  shown 
in  the  stubs,  the  court  was  hardly  authorized 
to  charge  the  bank  with  the  full  amount  of 
a  payment,  simply  because  the  stub  of  the 
check  book  showed  ao  corresponding  amount 
when  there  was  a  stub  which  corresponded  in 
number,  but  for  a  less  amount  If  the  stub's 
corresponding  in  number  was  conclusive  to 
show  the  check  was  forged  because  the  check 
called  for  a  larger  amount  than  the  stub. 
It  would  not  follow  from  this  fact  alone  that 
the  stub  also  was  a  forgery.  There  should 
be  other  evidence  introduced  on  this  point 
The  evidence  shows  that  when  Tomlln  was 
arrested,  in  March,  1891,  he  then  had  on  his 
person  eight  of  the  last  forged  checks.  lo 
Ignorance  of  the  fact  that  the  bank  had 
knowingly  paid  forged  checks  drawn  by  Tom- 


lln covering  a  period  ttom  September  6th 
previous  to  the  date  of  these  eight  checks, 
the  bank  promptly  made  good  to  the  deposit- 
or the  amount  of  the  eight  checks  found  <m 
the  person  of  Tomlln.  If  the  payment  of 
these  eight  checks  by  the  bank  resulted  from 
the  omission  of  duty  on  the  part  of  the  plain- 
tiff properly  to  examine  his  pass  book  and 
vouchers  prior  to  that  time,  and  his  neglect 
if  he  was  guilty  of  such  neglect,  in  not  mak- 
ing known  to  the  bank  the  existence  of  pre- 
viously forged  checks,  and  the  money  was 
paid  under  a  mistake  of  fact  there  is  no  legal 
reason  why  the  amount  of  the  eight  checks 
does  not  constitute  the  basis  of  a  counterclaim 
available  to  the  defendant  under  proper  pleas. 
This  condnslon  would  follow  from  the  prla- 
dples  we  have  laid  down  as  law.  There  was 
noerr(n-  in  holding  that  checks  which  the  stubs 
of  the  <*eck  book  showed  were  in  favor  of  city 
employes  were  forgeries,  as  we  construe  the 
evidence  on  this  point  Plaintiff  testified  pos- 
itively that  he  kept  an  order  book  also,  with 
a  margin  for  stubs;  that  whenever  he  loan- 
ed or  advanced  money  to  a  city  employe  be 
invariably  took  the  order  of  the  Iiorrower  on 
the  city  treasurer  in  the  M'der  book;  and  that 
on  the  stub  of  the  order  book  the  name  of 
the  employe,  the  date,  and  amount  were  en- 
tered at  the  time  of  giving  a  check  on  the 
bank  to  such  employe,  and  that  there  were 
no  entries  on  the  stub  of  the  order  book  to 
correspond  with  the  stub  of  the  check  bo(^ 
From  these  data  the  plaintiff  testified  posi- 
tively as  to  such  checks,  and  thus  supplied 
the  omission  which  occurred  as  to  the  stubs 
In  the  check  book  of  which  he  was  unable 
to  say  whether  he  had  signed  checks  or  not, 
and  which  in  number  corresponded  with 
cbec^  paid  by  the  I>ank,  the  difference  be- 
ing that  the  amounts  did  not  correspond. 

Only  one  other  question  remains  to  be  con- 
sidered. The  defendant  took  some  of  the 
checks  found  on  the  person  of  Tomlln,  and 
which  were  forgeries,  and  others  admitted 
to  be  genuine,  and  arranged  them  so  that 
nothing  but  the  signatures  of  the  drawer 
could  be  seen,  and  plaintiff  was  requested  to 
point  out  the  genuine  and  false  checks.  The 
plaintiff  objected  to  this  evidence  and  the 
court  sustained  the  objection.  We  think 
this  t^tlmony  admissible.  It  is  a  circum- 
stance that  the  Jury  or  court  should  consider 
in  weighing  his  evidence.  The  inability  of 
the  plaintiff  to  distinguish  the  true  from  the 
false  signatures  would  not  be  conclusive 
against  him.  He  might  be  able  to  show  by 
other  evidence  that  certain  checks  were 
forged,  although  he  could  not  himself  deter- 
mine the  question  by  aa  examination  of  the 
signature.  Doubtless  in  many  cases  a  per- 
son's name  is  so  skillfully  forged  that  he 
could  not  distlngruish  it  from  his  own  proper 
signature,  and  yet  he  may  know  from  the 
amount  or  payee  or  other  facts  absolutely 
that  the  Instrument  was  forged.  We  think, 
however,  the  fact  that  he  cannot  distinguish 
a  signature  which  he  admits  to  be  genuine 
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from  tbat  alleged  to  1>e  false  is  a  circum- 
stance. The  rule  which  prohibits  a  nonex- 
pert from  giving  an  opinion  based  upon  a 
comparison  of  handwriting  has  no  applica- 
tion where  the  party  whose  name  la  signed 
is  himself  being  examined  as  to  whether 
the  signature  In  question  is  his  signature  or 
not    Reversed  and  remanded. 


(«  La.  Ann.  7)  

STATE  ex  rel.  BOARD  OF  LIQUIDATION 

▼.  PICKETT,  State  Treasurer. 

(No.  11,357.) 

(Supreme  Court  of  Louisiana.     Jan.  2,  1894.) 

STATOTKg—RKPEAir— Constitutional  Am^ndhint 

—  Rbdrmption   of   Statk  Dkbt  —  Duties  of 

Statb  Treabdbeb. 

1.  Act  No.  3  of  1874,  Act  No.  58  of  1877. 
g.   Sess.,)   and  Act  No.   77  of   1877    (Ex. 

J.)   were  not  repealed  by   the  adoption   of 

the  constitntion  of  1879,  and  the  debt  ordinance 
thereto  appended. 

2.  The  constitational  amendment  of  1874 
embodies  the  purport  and  substance  of  the  legis- 
lative enactment  of  that  year,  and  declares  that 
the  tax  required  for  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds  shall  be  assessed 
and  coiiected  every  year,  until  the  bonds  shall 
be  paid,  principal  and  interest;  and  the  debt 
ordinance  declares  that  there  shall  be  levied  an 
annual  tax  snlficient  for  the  full  payment  of 
the  interest  on  the  bonds. 

3.  There  is  no  essential  difference  in  the 
phraseology  of  the  two  constitutional  enact- 
ments. 

4.  The  legislative  enactments  of  1877  pro- 
vide that  any  surplus  that  may  remain  after 
the  payment  of  iuterest  coupons  shall  be  de- 
posited with  the  fiscal  agent  at  credit  of  a  spe- 
dfic  and  distinct  fund,  to  be  called  and  Icnown 
aa  the  "Redemption  of  the  Public  Debt  Fund," 
and  shall  be  used  exclusively,  under  directions 
of  the  board  of  liquidation,  for  the  retirement 
and  sinking  of  the  consolidated  bonds  and  past- 
due  coupons. 

5.  The  act  of  1877  (Ex.  Sess.)  makes  it  the 
duty  of  the  treasurer  to  keep  separate  accounts 
of  the  income  and  expenditures  of  each  year; 
and,  after  setting  apart  or  paying  out  an  amount 
thereof  equal  to  the  appropriations  and  war- 
rants lawfully  made  against  each  of  said  funds, 
the  surplus,  if  any  remain,  shall  be  immediately 
deposited  by  the  treasurer  at  the  credit  of  the 
redemption  of  the  public  debt  fund. 

6.  The  debt  ordinance  deals  exclusively 
with  the  interest,  and  not  the  principal,  of  the 
bonds,  leaving  the  latter  in  statu  quo;  and  the 
fact  that  the  bondholders  were  given  an  option 
to  surrender  their  holdings,  and  receive  other 
bonds  in  exchange,  on  the  terms  proposed  there- 
in, did  not  impair  their  force  or  validity. 

7.  All  statutes  enacted  since  the  adoption 
of  the  debt  ordinance  of  1879  must  be  con- 
strued in  conformity  therewith.  In  point  of 
fact,  all  subsequent  statutes  deal  with  an  ex- 
isting fund — an  interest  tax  surplus — already 
collected  under  existing  laws,  and,  at  most, 
same  could  only  lead  to  the  supposition  that 
the  laws  of  1S74  and  1877  were  not  operative; 
and,  had  it  been  intended  by  the  legislature  to 
repeal  any  of  said  laws,  same  would  have  been 
nugatory  and  void. 

(Syllabus  by  the  Court) 

Appeal  from  drll  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action,  at  the  relation  of  the  board  of 
liquidation,  against  John  Pickett,  state  treas- 
urer, for  lu.andamus.  There  was  Judgment  for 
relator,  and  dcfeudnnt  appeals.     Affirmed. 


Jcim  Pickett,  In  pro.  par.    M.  J.  Cunning- 
ham, Atty.  GSen..  for  relator. 

WATKINS,  J.  The  board  of  liquidation 
represents  that,  from  the  funds  set  aside 
from  year  to  year— that  Is  to  say,  from  1880 
to  1882— to  pay  the  Interest  on  the  consoli- 
dated bonds  of  the  state,  there  has  accumu- 
lated a  surplus  in  said  Interest  fimd  exceed- 
ing $400,000;  that,  under  the  provisions  of 
Act  No.  3  of  1874  and  Act  No.  68  of  1877. 
it  is  the  duty  of  the  board  of  liquidation  to 
have  such  surplus  Invested  in  bonds  and 
coupons  attached,  by  purchasing  same  at 
public  auction  from  the  lowest  bidd«:,  after 
due  advertisement  and  under  the  conditions 
and  with  the  restrictions  imposed  by  law. 
The  further  averment  of  the  board  Is  that 
said  surplus  Interest  fund  has  been  segre- 
gated from  the  funds  and  revenues  of  the 
state,  and  dedicated  and  consecrated  to  the 
bonded  debt,  and  duly  and  legally  appro- 
priated to  be  employed  by  said  board  for  the 
pmrpose  of  buying  bonds  and  coupons,  as 
aforesaid;  that  said  board  has  passed  a 
resolution  directing  advertisements  for  bids, 
aa  It  was  its  plain  duty  to  do;  that,  under 
the  act  of  1877,  and  other  laws  of  the  state, 
it  is  the  plain  ministerial  duty  of  the  state 
treasurer  to  pay  for  all  bonds  so  redeemed 
and  retired  or  brought  under  the  directl<H> 
of  the  board  on  the  order  of  the  board,  but 
that,  notwithstanding  his  said  duty,  said 
treasurer  hais  refused  to  pay,  and  declared 
that  he  will  not  pay,  for  said  bonds,  upon 
the  order  of  the  board  or  on  the  warrant  of 
the  auditor;  and  said  board  believes  it  would 
be  a  vain  and  useless  thing  to  adver- 
tise for  bids.  In  the  face  of  such  declaration 
and  refusal,  and  hence  a  mandamus  is  nec- 
essary to  compd  the  performance  of  duty  on 
the  part  of  the  treasurer.  The  prayer  of 
the  board  Is  that  the  treasurer  be  ordered 
to  pay  for  any  bonds  that  may  be  bought 
under  Its  direction,  as  provided  by  law,  or 
show  cause  to  the  contrary. 

The  following  is  the  retiurn  of  the  treasur- 
er, or  at  least  the  substance  of  same,  as  ex- 
hibited by  printed  extracts  we  have  select- 
ed from  his  brief,  to  wit:  "Now  comes  re- 
spondent, and  for  answer  and  cause  why 
the  mandamus  herein  sued  out  should  not 
be  made  peremptory,  and  why  he  should 
not  pay  for  bonds  as  demanded,  shows  as 
follows:  That  an  Investment  of  the  kind 
proposed  could  not  legally  be  made  by  the 
board  of  liquidation,  and  the  necessary  funds 
therefor  disbiu'sed  by  respondent,  for  the 
following  reasons:  That  while  the  constitu- 
tion of  1879  does  not  curtail  or  abolish  the 
duties  of  the  board  of  liquidation,  so  far  as 
they  relate  to  the  issuance  of  consolidated 
bonds.  It  has  reveled  and  withdrawn  from 
the  auditor  and  treasurer  all  of  the  powers 
conferred  by  Act  No.  8  of  1874;  that  con- 
tinuing appropriations  for  interest  and  re- 
demption of  bunds  made  by  the  act  of  1874 
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and  8npplementai7  acts  of  1877  (Act  No.  68, 
Reg.  Sees.,  and  Act  No.  77,  Ex.  Sees.)  were 
IncoDsistent  with  article  43  of  the  new  con- 
stitutlon,  which  prohibits  money  from  b^ng 
taken  out  of  the  state  treasury  except  in 
pursuance  of  a  spedflc  appropriation,  and 
the  legislature  from  maUng  an  appropria- 
tion for  a  greato-  length  of  time  than  two 
years.  •  •  •"  He  refers  to  State  at  rel. 
Gras  T.  Jumel,  36  lia.  Ann.  637,  and  State 
ex  reL  St  Gyr  t.  Jumel,  84  La.  Ann.  201, 
as  adjudications  of  this  court  sancticMilng 
his  view;  also.  State  t.  Burke,  33  La.  Ann. 
498,  to  the  same  purport  He  also  cites  El- 
liott T.  WUtz,  107  U.  S.  711,  2  Sup.  Ot  128, 
for  the  purpose  of  demonstratliig  the  cor- 
rectness of  his  Tlew,  to  the  efTect  that  the 
state  had,  through  the  Instrumentality  of  the 
debt  ordinance  of  1879,  withdrawn  from  its 
officers  the  powers  conferred  by  the  con- 
stitutional amendment  of  1874.  The  extract 
from  that  opinion  whidi  is  r^ed  upon  is  the 
following,  viz.:  The  supreme  court  of  the 
United  States  said:  'It  is  equally  manifest 
that  the  object  of  the  state  in  adopting  the 
debt  ordinance  of  1879  was  to  stop  the  fur- 
ther levy  of  the  promised  tax,  and  to  pre- 
vent Hie  disbursing  officers  from  using  the 
revenue  from  previous  levies  to  iMy  intwest 
falling  due  In  January,  1880,  as  well  as  the 
principal  and  Uitwest  maturing  thereafter;'' 
and  "that  the  constitution  of  1879,  on  its 
face,  takes  away  the  power  of  the  executive 
officers  to  comply  with  the  act  of  1874,  can- 
not be  denied.  As  against  everything  but 
the  outstanding  bonds  and  coupons,  this 
o(»i8titutlon  is  the  fundamental  law  of  the 
state,  and  it  is  only  Invalid  so  far  as  it  im- 
pairs the  obligation  of  the  contract  on  the 
faith  of  which  the  bonds  and  coupons  were 
taken  by  their  resi)ective  holders." 

The  respondent  then  summarizes  the  legis- 
lation of  the  state  since  the  adoption  of  the 
constitution  and  debt  ordinance  of  1879,  for 
the  purpose  of  showing  contemporaneous  leg- 
islative construction  of  their  provisions  favor- 
able to  his  theory,  as  follows:  "The  new  con- 
stitution limits  taxation  to  six  (6)  mills,  and 
makes  no  provision  for  a  sinking  fund,  and 
the  legislature  has  failed  to  do  so,  either  by 
an  appropriation  or  resovation  of  surplus 
or  other  money.  That  in  Act  No.  75  of  1882, 
and  section  89  of  Act  No.  85  of  1888,  trans- 
ferring all  surplus  interest  money  to  the 
general  fund,  we  have  legislative  construc- 
tions of  the  debt  ordinance.  The  legislature 
has  declared  all  funds  continuing  funds,  and 
made  it  the  duty  of  the  treasurer  to  transfer 
surplus  Interest  money  to  the  general  fund  of 
the  same  year  without  waiting  for  legisla- 
tive action.  That  Act  No.  75  of  1882  trans- 
ferred the  surplus  Interest  fund  for  the  years 
1880,  1881,  1882,  1883,  and  1884,  collected  or 
collectible,  and  appropriated  to  pay  the  inter- 
est on  the  consolidated  and  constitutional 
bonds  of  the  state,  to  the  general  funds  of 
said  years.  That  Act  No.  107  of  1884,  in 
section  5,  p.  139,  provides  that  the  surplus 


of  the  Interest  tax  shall  be  applied  to  the 
general  fund  tax,  and  in  section  12  repeals 
all  laws  or  parts  of  laws  in  conflict  with  said 
act  That  Act  No.  98  of  1886  (section  92,  p. 
161)  applies  all  surplus  in  excess  of  $480,000 
to  the  general  fund,  and  by  section  05  repeal- 
ed all  laws  or  parts  of  laws  in  conflict  with 
said  act  That  Act  No.  85  of  1888,  in  the 
first  paragraph  of  section  89,  applied  to  the 
general  fund  all  the  surplus  of  the  Interest 
tax  fund,  and  in  the  same  section  makes  it 
the  duty  of  the  state  treasure',  without  legis- 
lative action,  to  make  transfers  of  any  and 
all  balances  after  providing  for  the  payment 
of  all  warrants  drawn  sgalnst  the  several 
funds,  to  the  credit  of  the  same  funds  for 
the  succeeding  years,  except  as  otherwise 
provided  for,  and  by  section  92  repeals  'all 
those  parts  of  laws  on  the  subject  of  levy, 
assessment  and  collection  of  state  taxes  here- 
tofore enacted  which  are  in  conflict  with  the 
constitution  of  the  state,  or  are  inconsistent 
with,  or  superseded  by,  or  in  conflict  with 
the  provisions  of  said  act'  That  Acts  No.  3 
of  1874  and  No.  68  of  1877. have  bem  re- 
pealed by  the  acts  of  1882,  1884^  1886,  and 
1888,  above  quoted.  That  all  surplus  to  the 
credit  of  any  and  all  funds  being,  under  the 
provisions  oi  said  acts  of  1882,  1884,  1886, 
and  1888,  transferred  to  the  credit  of  the 
same  funds  for  the  oisuing  years,  except  the 
surplus  to  the  credit  of  the  interest  fund, 
which  is  specially  transferred  to  the  credit 
of  the  geu«*al  fund,  the  same  can  now  only 
be  withdrawn  from  the  treasury  in  pursu- 
ance of  specific  legislative  appropriation. 
*  *  *  Respondent  further  shows  that  the 
c<mstrttction  of  article  43  of  the  constitution, 
which  would  prevent  the  proposed  invest- 
ment is  the  same  that  has  been  adopted  by 
the  treasurer  since  1880,  under  the  advice  of 
the  attorney  generals,  as  will  appear  from 
the  following  extracts  from  opinions  on  file 
In  this  office:  "The  prohibition  in  article  43 
of  the  constitution  against .  drawing  money 
from  the  treasury,  except  in  pursuance  of 
a  spedflc  appropriation  made  by  law,  applies 
to  and  covers  all  money  in  the  treasury, 
whether  deposited  or  paid  in  before  or  after 
the  adoption  of  the  constitution  of  1879.  It 
is  also  an  elementary  and  fundamental  prin- 
ciple of  free  government.  And,  even  in  the 
absence  of  a  spedflc  constitutional  prohibi- 
tion, money  could  not  be  drawn  out  of  the 
treasury,  directly  or  Indirectly,  without  legis- 
lative authority.'"  The  treasurer  then  con- 
dudes  his  return  as  follows,  viz.:  "That  by 
no  act  of  theirs  have  the  legislature  or  state 
officers  or  members  of  the  board  of  liquida- 
tion recognized  the  acts  of  1874  and  1877, 
relating  to  a  redemption  fund,  as  having 
been  in  force  since  the  adoption  of  the  con- 
stitution of  1879,  and  no  transfer  made  or 
even  suggested  to  be  made  to  the  redemption 
of  the  public  debt  fund  for  investment  in 
bonds  and  coupons  in  the  manner  originally 
provided  for  in  the  acts  of  1874  and  1877. 
While  respondent  admits  that  he  favors  the 
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policy  of  rettringr  Btate  bonds  and  past-due 
coupons  'With  tlie  interest  tax  surplus,  lie 
respectfully  submits  to  the  conrt  that  for 
the  reasons  herein  stated  the  board  of  liqui- 
dation has  no  authority  to  make  the  pro- 
posed ptirchase  of  bonds  and  coupons,  and 
jespondent  no  authwity  to  make  the  neces- 
sary disbursement  therefcH*." 

A  dose  -analysis  of  respondent's  return  dis- 
closes the  following  to  be  his  defenses,  vb;.: 
First  T'  at  the  constitution  of  1879  has  re- 
voked and  withdrawn  from  the  auditor  and 
the  treasurer  all  the  powers  conferred  by 
Act  No.  8  of  1874.  Second.  That  the  continu- 
ing appropriations  for  Interest  and  the  re- 
demption of  bonds  provided  by  said  act,  'and 
those  supplementary  thereto,  were  and  are 
inconsistent  with  article  43  of  the  constitu- 
tion of  1879.  Third.  That  the  constitution  of 
1879  limits  taxation  to  six  mills,  and  makes 
no  provision  for  a  sinking  fund,  and  that  no 
legislative  enactment,  since  its  adoption,  has 
made  any  such  provision.  Fourth.  That,  by 
various  legislative  acts  since  1880,  the  sur- 
plus of  the  interest  collected  has  been  ^ven 
an  altogether  different  destination,  inconsist- 
ent with  the  provisions  of  the  acts  of  1874 
and  1877.  Fifth.  That  all  the  foregoing  pre- 
cepts of  constitutional  and  statute  law  favor 
his  theory,  and  are  diametrically  opposed  to 
those  advanced  by  the  relator.  On  the  trial 
there  was  Judgment  in  favor  of  the  relator, 
and  the  respondent  has  appealed. 

1.  It  Is  Important  that  the  various  provi- 
sions of  the  legislative  enactments,  and  those 
of  the  constitution  of  1879,  and  the  debt  or- 
dinances of  1879  and  1882,  should  be  repro- 
duced and  collated,  for  the  purposes  of  com- 
parison and  careful  analysis,  as  upon  such 
comparison  and  analysis  must  depend  a  prop- 
er decision  of  the  questions  that  are  pro- 
pounded in  the  respondent's  return.  We 
have  therefore  collated  and  reproduced  them 
in  the  order  of  their  dates,  viz.: 

Section  7  of  act  8  of  1874  (the  funding  law) 
provides:  "That  a  tax  of  five  and  a  half 
mills  on  the  dollar  of  the  assessed  value  of 
all  real  and  personal  property  in  the  state  is 
hereby  annually  levied,  and  shall  be  collect- 
ed for  the  purpose  of  paying  the  Interest  and 
principal  of  the  consolidated  bonds  herein 
authorized,  and  the  revenue  derived  there- 
from is  hereby  set  apart  and  appropriated  to 
that  purpose,  and  no  other.  And  that  It 
shall  be  deemed  a  felony  for  the  fiscal 
agent  or  any  officer  of  the  state  or  board  of 
liquidators  to  divert  the  said  fund  from  its 
legitimate  channel  as  provided,  and  upon 
conviction  the  said  party  shall  be  liable  to 
imprisonment  for  not  more  than  ten  years 
nor  less  than  two,  at  the  discretion  of  the 
court.  If  there  shall,  during  any  year,  be  a 
surplus  arising  from  said  tax  after  paying 
all  interest  falling  due  in  that  year,  such 
surplus  shall  be  used  for  the  purchase  and 
retirement  of  bonds  authorized  by  this  act, 
said  purchases  to  be  made  by  said  board  of 
liquidation,  from  the  lowest  offers,  after  due 


notice;  provided,  that  the  total  tax  for  inter' 
est  and  all  other  state  purposes,  except  the 
support  of  public  schools,  shall  never  hereaft- 
er exceed  twelve  and  a  half  mills  on  the  dol- 
lar. The  Interest  tax  aforesaid  shall  be  a 
continuing  annual  tax  until  the  said  con- 
solidated bonds  shall  be  paid  or  redeemed, 
principal  and  Interest;  and  the  said  appro- 
priation shall  be  a  continuing  annual  8pim>- 
priation  during  the  same  period,  and  this 
levy  and  appropriation  shall  authorize  and 
make  It  the  duty  of  the  auditor  and  treasur- 
er, and  the  said  board,  respectively,  to  col- 
lect said  tax  annually,  and  pay  said  Interest 
and  redeem  the  said  bonds  until  the  same 
shall  be  fully  discharged."  This  act  was,  at 
the  same  session  of  the  legislature,  given  the 
shape  of  a  proposed  constitutional  amend- 
ment, and  it  was  subsequently  submitted  to 
and  adopted  by  the  people  as  a  part  of  tb^ 
organic  law.  '^he  issue  of  consolidated 
bonds  authorized  by  the  general  assembly  of 
the  state,  at  its  regular  session  in  the  year 
1874,  is  hereby  declared  to  create  a  valid  con- 
tract between  the  state  and  each  and  every 
bolder  of  said  bonds,  which  the  state  shall 
by  no  means  and  In  no  wise  impair.  The 
said  bonds  shall  be  a  valid  obligation  of 
the  state  in  favor  of  any  holder  thereof,  and 
no  court  shall  enjoin  the  payment  of  the 
principal  or  interest  thereof,  or  the  levy  and 
collection  of  the  tax  therefor;  to  secure  such 
levy,  collection  and  payment,  the  Judicial 
power  shall  be  exercised  when  necessary. 
The  tax  required  for  the  payment  of  the 
principal  and  interest  of  said  bonds  shall  be 
assessed  and  collected  each  and  every  year 
until  the  bonds  shall  be  paid,  principal  and 
Interest,  and  the  proceeds  shall  be  paid  by 
the  treasurer  of  the  state  to  the  holders  of 
said  bonds,  as  the  principal  and  Interest  of 
the  same  shall  fall  due,  and  no  further  legis- 
lation or  appropriation  shall  be  requisite  for 
the  said  assessment  and  collection,  and  for 
such  payment  from  the  treasury.  Whenever 
the  debt  of  the  state  shall  have  been  reduced 
below  twenty-five  million  dollars,  the  consti- 
tutional limit  shall  r^naln  at  the  lowest 
point  reached,  beyond  which  the  public  deb: 
shall  not  thereafter  be  Increased;  and  thl8 
rule  continue  in  operation  until  the  debt  le 
reduced  to  fifteen  million  dollars,  beyond 
which  it  shall  not  be  increased.  Nor  shall 
taxation  t<x  all  state  purposes,  excepting  tho 
supp«^t  of  public  schools,  ever  exceed 
twelve  and  a  half  mills  on  the  dollar  of  the 
assessed  valuation  of  the  real  and  posonal. 
property  in  the  state,  except  in  case  of  war 
or  invasion.  The  revenue  of  each  year  de- 
rived from  taxation  upon  real,  personal  and 
mixed  property,  or  from  licenses,  shall  be 
devoted  solely  to  the  expenses  of  the  said 
year  for  which  It  shall  be  raised,  excepting 
any  surplus  remain,  which  shall  be  directed 
to  sinking  the  public  debt  All  appropria- 
tions and  claims  in  excess  of  revenue  shall 
be  null  and  void,  and  the  state  shall  in  no 
manner  provide  for  their  payment" 
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In  punmance  of  the  fnndlns  statute  and 
the  constitntional  amendment  of  1874,  the 
legislature  of  1877  passed  the  following  act, 
to  wit:  "In  addition  to  the  duties  already 
prescribed,  it  shall  be  the  duty  of  the  treas- 
urer to  set  apart  annually  oat  of  the  pro- 
ceeds of  the  five  and  a  half  mills  tax,  an 
amount  equal  to  the  interest  coupons  matur- 
ing on  the  first  day  of  July  of  said  year  and 
the  first  day  of  January  next  following,  and 
the  stu^us,  if  any,  remaining  after  said 
timounta  shall  have  been  collected  and  set 
aside,  as  well  as  the  surplus,  if  any,  resulting 
from  the  provisions  of  the  third  amendment 
to  the  constitution  of  the  state,  proposed  Jan- 
uary twenty-fourth,  eighteen  hundred  and 
seventy-four,  and  ratified  at  the  general  elec- 
tion held  on  the  second  of  Noyember,  eighteen 
hundred  and  seventy-four,  shall  be  deposit- 
ed with  the  fiscal  agent  at  credit  of  a  sep- 
arate and  distinct  fund,  to  be  called  and 
known  as  the  'Redemption  of  the  Public 
Debt  liquid,'  and  shall  be  used  exclusively, 
under  the  direction  of  said  board  of  liquida- 
tion, for  the  retirement  and  sinking  of  con- 
solidated bonds  and  past  due  interest  coupons 
to  be  purchased  from  bidders  offering  the 
same  at  the  lowest  price,  after  thirty  days' 
notice  in  the  ofilcial  Journal  of  the  state,  and 
fuch  other  papers  as  may  be  selected  by  the 
board  which  notice  shall  be  given  whenever 
said  redemption  fund  shall  amount  to  one 
hundred  thousand  dollars."  Extract  from  sec- 
tion 9,  Act  No.  58  of  1887,  (Beg.  Bess.)  "That 
section  two  of  said  act  amending  and  re-en- 
acting section  nine  of  the  original  act  num- 
ber three  shall  be  and  is  hereby  amended 
and  re-enacted  so  that  that  portion  of  sec- 
tion nine  as  amended  in  said  act  number 
fifty-eight  beginning  from  the  title  'treas- 
urer' to  and  including,  the  word  'president,' 
preceding  the  word  'auditor,'  shall  read  ns 
follows,  to-wit:  'Treasurer— First:  In  addi- 
tion to  the  duties  already  prescribed.  It  shall 
be  the  duty  of  the  treasurer  to  set  apart  an- 
nually, out  of  the  proceeds  of  the  five  and 
a  half  mills  tax,  an  amount  equal  to  the  in- 
terest coupons  maturing  on  the  first  day  of 
July  of  said  year  and  the  first  day  of  Jan- 
uary next  following,  and  the  surplus,  if  any, 
remaining  after  said  amounts  shall  have 
been  collected  and  set  aside,  as  well  as  the 
surplus.  If  any,  resulting  from  the  provisions 
of  third  amendment  of  the  constitution  of 
the  state  proposed  January  twenty-four, 
eighteen  hundred  and  seventy-four,  and  rati- 
fied at  the  general  election  held  on  the  sec- 
ond of  November,  eighteen  himdred  and  sev- 
cnty-foiur,  shall  be  deposited  with  the  fiscal 
agent  at  credit  of  a  separate  and  distinct 
fund,  to  be  called  and  known  as  the  "Re- 
demption of  the  Public  Debt  Fund,"  and 
such  amount  as  may  remain  at  credit  of  the 
said  redemption  fund  after  deducting  thwe- 
firom  the  snm  necessary  to  cover  matured 
coupons  remaining  in  arrear  shall  be  used 
exdustvely,  under  the  direction  of  said  board 
of  liquidation,  for  the  retirement  and  sinking 


of  consolidated  bonds  to  be  purchased  from 
bidders  offering  the  same  at  the  lowest  price, 
after  thirty  days'  notice  in  the  official  jour- 
nal of  the  state  and  such  other  papers  as 
may  be  selected  by  the  board,  which  notice 
shall  be  given  whenever  said  redemption 
fund  shall  amount  to  one  hundred  thousand 
dollars.  If  any  deficit  occur  in  the  collec- 
tion of  the  five  and  a  half  mills  Interest  tax 
of  any  year,  leaving  interest  coupons  of  said 
year  unpaid,  then,  and  only  then,  that  {tor- 
tion  of  the  surplus  revenue  deposited  in  con- 
formity to  this  act  at  credit  of  the  redemp- 
tion of  the  public  debt  fund  which  may  be 
derived  from  sources  other  than  the  said  five 
and  a  half  mills  tax  may  be  applied  by  the 
board  of  liquidation  to  the  payment  of  such 
unpaid  coupons  with  a  view  of  maintaining 
the  credit  of  the  state.  In  conformity  to  the 
constitutional  amendment  number  three,  of 
one  thousand  eight  hundred  and  seventy- 
four.  It  is  hereby  made  the  duty  of  the  treas- 
urer to  keep  separate  accounts  of  the  income 
and  expenditures  of  each  fund  in  each  year, 
and  after  setting  apart  or  paying  out  an 
amount  thereof  equal  to  the  appropriations 
and  warrants  lawfully  made  against  each  of 
said  funds,  the  surplus,  if  any  remain,  sball 
be  immediately  deposited  by  the  treasurer  at 
the  credit  of  the  "redemption  of  the  public 
debt  fund,"  and  the  board  of  liquidation  is 
hereby  authorized  to  require  from  the  treas- 
urer or  fiscal  agent  at  any  time  a  statement 
of  the  condition  of  any  such  fund  or  funds. 
No  bid  shall  be  entertained  for  any  bond  to 
an  amount  exceeding  par;  and  the  board 
shall  always  have  reserved  to  itself  the  right 
and  privilege  of  rejecting  any  and  all  bids, 
but  shall  publish  In  the  official  Journal  the 
result  of  its  proceedings  concerning  such  re- 
demption or  refusal  to  accept  any  of  the  bids 
made.  If  bids  are  offered  in  excess  of  the 
surplus  on  hand,  they  shall  be  reduced  to 
correspond  with  such  surplus,  and  the  award 
be  made  in  favor  of  the  lowest  bidder  or  bid- 
ders. For  all  bonds  redeemed  and  retired  in 
conformity  to  law  payment  shall  be  made  by 
the  state  treasurer  on  the  order  of  the  board, 
attested  by  its  president  and  secretary.'" 
Section  1  of  Act  No.  77  of  1877,  (Ex.  Sees.) 

The  following  is  an  exact  reproduction  of 
the  debt  ordinance  of  1879,  viz.: 
"State  Debt 

"Article  1.  Be  It  ordained  by  the  people  of 
the  state  of  Louisiana,  in  convention  assem- 
bled, that  the  interest  to  be  paid  on  the  con- 
solidated bonds  of  the  state  of  Louisiana 
be  and  is  hereby  fixed  at  two  per  cent,  per 
annum  for  five  years  from  the  first  of  Jan- 
uary, 1880,  three  pw  cent,  per  annum  for 
fifteen  years,  and  four  per  cent  per  annum 
thereafter,  payable  semi-annually;  and  there 
shall  be  levied  an  annual  tax  sufficient  for  the 
full  payment  of  said  interest,  not  exceed- 
ing three  mills,  the  limit  of  all  state  tax 
being  h»eby  fixed  at  six  mills;  provided, 
the  h(riders  of  consolidated  bonds  may,  at 
their  option,  demand  in  exchange  for  the 
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bonds  held  by  them,  bonds  of  the  denomina- 
tion of  five  dollars,  one  hundred  dollars,  five 
hundred  dollars,  one  thousand  dollars,  to 
be  Issued  at  the  rate  of  serenty-flve  cents 
on  the  dollar  of  bonds  held  and  to  be  anr- 
rendered  by  such  boldenr,  the  said  new  is- 
sue to  bear  interest  at  the  rate  of  four  per 
cent,  per  annum,  payable  semi-annually. 

"Art.  2.  The  holders  of  the  consolidated 
bonds  may  at  any  time  present  their  bonds 
to  the  treasurer  of  the  state,  or  to  an  agent 
to  be  appointed  by  the  goyemor— one  in  the 
city  of  New  York  and  the  other  in  the  city  of 
London— and  the  said  treasurer  or  agent,  as 
the  case  may  be,  shall  indorse  or  stamp 
thereon  the  words,  'Interest  reduced  to  two 
pee  cent,  per  annum  for  five  years  from 
January  1,  1880,  three  per  cent,  per  annum 
for  fifteen  years  and  four  p«  cent  per  an- 
num thereafter;'  provided,  the  holder  or  hold- 
evB  of  said  bonds  may  apply  to  the  treasurer 
for  an  exchange  of  bonds,  as  provided  in  the 
preceding  article^ 

"Art  8.  Be  It  further  «»dalned,  that  the 
coupon  of' said  consolidated  bonds  falling 
due  the  first  of  January,  1880,  be  and  the 
same  is  hereby  remitted,  and  any  Interest 
taxes  collected  to  meet  said  coupon  are  here- 
by transferred  to  drfray  the  expenses  of  the 
state  government 

"Be  it  further  ordained,  and  it  is  hereby 
ordained  by  this  constitutional  convention, 
that  the  foregoing  provisions  and  articles 
relative  to  the  consolidated  debt  shall  not 
form  a  part  of  this  constitution,  except  as 
hereinafter  provided,  as  follows:  At  the  elec- 
tion held  for  the  ratification  or  rejection  of 
this  constitntlon,  it  shall  be  lawful  for  each 
voter  to  have  written  or  printed  on  his  bal- 
lot the  words,  'For  ordinance  relative  to 
state  debt,'  or  the  words,  'Against  ordinance 
relative  to  state  debt,'  and  in  the  event  that 
a  majority  of  the  ballots  so  cast  have  in- 
dorsed on  them  the  words  'For  ordinance 
rdative  to  state  debt,'  then  the  said  fore- 
going provisions  and  articles  of  this  ordi- 
nance shall  form  a  part  of  the  constitution 
submitted  if  the  same  is  ratified;  and  if  a 
majority  of  the  votes  so  cast  shall  have  In- 
dorsed on  them  the  words,  'Against  ordi- 
nance relative  to  state  debt,'  then  said  pro- 
visions and  articles  shall  form  no  part  of 
this  constitntlon." 

The  following  is  from  the  debt  ordinance 
as  amended  in  1882,  viz.: 

"Act  No.  76  of  1882. 
"State  Debt 

"^Article  1.  Be  it  ordained  by  the  people 
of  the  state  of  Louisiana,  as  provided  by 
law,  that  the  state  debt  ordinance  be  amend- 
ed so  as  to  read  as  follows:  That  the  inter- 
est to  be  paid  on  the  consolidated  bonds  of 
the  state  of  Louisiana  be  and  is  hereby  fixed 
at  two  pee  centum  per  annum  for  five  years, 
from  the  first  day  of  January,  one  thousand 
eight  hundred  and  eighty  (1880,)  and  foTir 
per  centum  per  annum  tho-eafter,  payable 
semi-annually;  and  there  shaU  be  levied  an 


annual  tax  sufficient  for  the  fnll  payment 
of  said  interest,  not  exceeding  three  mills, 
the  limit  of  state  tax  for  all  purposes  being 
hereby  fixed  at  six  mills;  and  said  bonds  and 
coupons  shall  be  duly  stamped:  'Interest  re- 
duced to  two  per  centum  per  annum  for  five 
years  from  January  1,  one  thousand  eight 
hundred  and  eighty,  and  four  per  caitum 
per  annum  thereafter.' " 

This  amendment  was  regularly  submitted 
to  and  adopted  by  the  people,  and  became 
part  of  the  constitution  in  1884,  and  has 
remained  unaltered  to  this  time. 

We  append  also  the  following  summary  of 
the  legislative  enactments  since  adopted,  and 
upon  which  the  treasnrar  principally  relies. 
The  selections  are  made  from  the  brief  of 
the  respondent's  counsd,  via.:  "The  legis- 
lature has  frequently  construed  the  debt 
ordinance  as  repealing  the  legislative  pro- 
visions creating  the  redemption  of  public 
debt  fund  and  providing  for  the  purchase 
of  bonds.  The  first  act  of  this  character  is 
Act  No.  77  of  1880,  which,  in  the  first  para- 
graph of  section  4,  provides  that  the  sur- 
plus of  said  tax  shall  be  applied  to  the  es- 
tablishment, maintenance  and  support  of  the 
free  public  schools  throughout  the  state.' 
The  next  expression  of  the  legislature  upon 
this  subject  Is  to  be  found  in  Joint  resolution 
No.  75  of  the  session  of  1882,  which  provides 
that  'the  excess  of  interest  in  the  treasury 
collected  or  collectible,  <  and  appropriated  to 
pay  the  Interest  oh  the  consolidated  and 
constitutional  bonds  of  the  state,  and  general 
account  fund,  shall  be  turned  ov^  and  cred- 
ited to  the  general  fund  of  1880,  1881,  1882, 

1883  and  1884,  the  excess  of  each  year  being 
credited  to  the  general  fund  of  said  year.' 
The  legislature,  the  same  year,  in  Act  No. 
96  of  1882,  in  the  first  paragraph  of  section 
87,  ordained  that  'the  surplus  of  said  tax 
should  be  applied  to  the  general  fund.' 
Again  in  1884,  by  Act  No.  107,  at  pages  138 
and  139,  the  surplus  of  the  interest  tax  for 

1884  was  applied  to  the  current  school  fund, 
and  for  1885  and  subsequent  years  to  the 
general  fund.  Act  No.  96  of  1886,  treating 
oC  the  disposition  of  the  interest  fund,  con- 
tains the  following  provision:  'That  not  more 
than  $480,000of  the  Interest,  so  collected,  shall 
be  applied  to  the  payment  of  the  interest  due 
on  said  consolidated  bonds  and  the  surplus  of 
said  tax  to  be  applied  to  the  general  fund.* 
The  last  expression  of  legislative  oonstmc- 
tion  of  the  state  debt  ordinance  will  be 
found  in  Act  No.  85  of  1888,  8  89,  where  the 
same  disposition  is  made  of  the  surplus  as 
in  the  previous  acts  hereinabove  quoted.  It 
appears  teom  the  acts  cited  above  that  the 
uniform  interpretation  of  all  the  legislatures 
that  have  acted  upon  the  question  Is  that  the 
state  debt  ordinance  of  1879  abolished  the 
'redemption  of  the  public  debt  fund,'  and 
authorized  the  levy  of  a  tax  for  the  pay- 
ment of  the  interest  only,  the  snrplns,  if 
any,  arising  from  said  tax  to  be  under  con- 
trol of  the  l^slature,  and  payable  only  In 
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pnnaance  of  specific  approprlatioa  thereof, 
under  the  limitations  Imposed  by  article  43 
of  the  constitution  of  1S79,  and  aU  other 
Umltationa  of  that  instmment" 

2.  TaUng  a  oomprehensiTO  view  of  the 
foregoing  proTislons  of  law,  statutory  and 
constitutional,  it  is  evident  that  there  is 
imposed  upon  the  respondent  the  ministerial 
duty  that  is  clearly  outlined  in  the  relator's 
petition.  Therefore,  the  question  of  control- 
ling Importance  in  this  case  is  whether  or 
not  same  have  been  reiiealed  by  subsequent 
legislation;  tat  it  is  provided  by  the  fund- 
ing act  of  1874  that  the  levy  and  appropria 
tion  therein  provided  for  "shall  authorise 
and  make  It  the  duty  of  the  auditor  and  the 
treasurer,  and  the  said  board,  respectively, 
to  collect  said  tax  annually,  and  pay  said 
interest  and  redeem  the  said  bonds,  until 
the  same  shall  be  fully  discharged."  The 
consUtutlonal  amendment  of  1874  pro'vldes 
that  "the  tax  required  for  the  payment  of 
the  principal  and  interest  of  said  bonds  shall 
be  paid,  principal  and  Interest,  and  the  pro- 
ceeds shall  be  paid  by  the  treasurer  of  the 
state  to  the  holders  of  said  bonds,  as  the 
principal  and  interest  shall  fall  due,"  etc. 
The  legislative  enactment  of  1877  (Reg. 
Soss.)  provides  that  the  treasora:  shall  "set 
apart  annually,  out  of  the  proceeds  of  the 
five  and  one-half  mill  tax,  an  amount  equal 
to  the  interest  coupons  maturing  on  the 
first  day  of  July  of  said  year,  and  the  first 
day  of  January  next  following;  and  the 
surplus,  if  any  remaining  after  said  amounts 
sliall  have  been  collected  and  set  aside,  as 
well  as  the  surplus,  if  any,  resulting  from 
the  provisions  of  the  third  amendment  to 
the  constitution  of  the  state,  proposed  Jan- 
uary 24,  1874,  •  •  •  shall  be  deposited 
with  the  fiscal  agent  at  credit  of  a  specific 
and  distinct  fund  to  t>e  called  and  known 
as  the  'Redemption  of  the  Public  Debt  Fund,' 
and  shall  be  used  exclusively,  under  the  direc- 
tion of  said  board  of  liquidation,  for  the  re- 
tirement and  sinking  of  consolidated  bonds 
and  past  due  coupons,  to  be  purchased  from 
bidders  ofTerlng  the  same  at  the  lowest 
price,"  etc.  The  legislative  enactment  of 
1877  (Ex.  Sees.)  further  elaborates  and  en- 
larges the  powers  of  the  officers  charged 
with  the  performance  of  the  fimctions  of 
the  funding  law,  and  declares  that  "it  shall 
be  the  duty  of  the  treasurer  to  set  apart 
annually,  out  of  the  proceeds  of  the  five  and 
a  half  mills  tax,  an  amount  equal  to  the 
interest  coupons  maturing  on  the  1st  day  of 
JTuly  of  said  year,  and  the  Ist  day  of  January 
next  following;  and  the  surplus,  if  any, 
remaining  after  said  amounts  shall  have 
been  collected  and  set  aside,  as  well  as  the 
surplus,  if  any,  resulting  from  the  provi- 
sions of  the  third  amendment  of  the  consti- 
tution •  •  •  shall  be  be  deposited  with 
the  fiscal  agent  at  a  credit  of  a  separate  and 
distinct  fund,  to  be  called  the  'Redemption 
of  the  PubUc  Debt  Fund,'"  etc.  And  it 
further   provides   that   "It  is  hereby  made 


the  duty  of  the  treasurer  to  keep  separate 
accounts  of  the  Income  and  expenditures  of 
each  fund  in  each  year;  and,  after  setting 
apart  or  paying  out  an  amount  thereof  equal 
to  the  appropriations  and  warrants  lawfully 
made  against  each  of  said  funds,  the  surplus. 
If  any  remain,  shall  be  immediately  deposit- 
ed  by  the  treasurer  at  the  credit  of  the  r&. 
demption  of  the  public  debt  fund,  and  the 
board  of  liquidation  is  hereby  authorized 
to  require  from  the  treasurer  or  from  fiscal 
agent,  at  any  time,  a  statement  of  the  con- 
dition of  any  such  fund  or  funds." 

To  determine  whetho'  the  foregoing  have 
been  repealed,  we  must  keep  in  mind  other 
provisions  of  the  funding  laws  and  the  c<Mk- 
stitutional  amendment  of  1874,  as  wdl  as 
those  quoted,  and  compare  them  with  the 
provisions  of  the  debt  ordinance  of  1879, 
which,  it  is  contended,  had  the  legal  effect 
of  producing  an  implied  repeal  thereof.  The 
constitutional  amendment  of  1874  declares, 
among  other  things,  that  the  issue  of  consoli- 
dated bonds  authorized  by  the  funding  law  of 
that  year  created  a  valid  contract  between  the 
state  and  the  bondholders,  "which  the  state 
could  by  no  means  impair.  That  the  tax  re 
quired  for  the  principal  and  interest  of  said 
bonds  shall  be  assessed  and  collected  each  and 
every  year  until  the  bonds  shall  be  paid,  prin- 
cipal and  intei«st"  But  the  most  Important 
provision  of  said  amendment  is  to  be  found 
in  its  last  section,  which  reads  as  follows, 
viz.:  "The  revenue  of  each  year  derived 
from  taxation  upon  real,  personal  and  mixed 
property,  or  from  licenses,  shall  be  devoted 
solely  to  the  expenses  of  the  said  year 
for  which  it  shall  be  raised,  excepting  any 
surplus  remain,  which  shall  be  directed  to 
sinking  the  public  debt"  In  this  wise  the 
legislation  of  1877  appears  to  follow  the 
plain  and  nnamblguous  precepts,  of  the  con- 
stitutional amendment,  both  of  which  plain- 
ly contemplate  and  require  the  surplus  in- 
terest accumulations  to  be  segregated  and 
kept  apart  from  other  funds,  and  especially 
consecrated  to  "the  sinking  fund  of  the  pub- 
lic debt,"  capital  and  interest 

The  remaining  question  for  consideration 
is  the  purport  and  effect  of  the  debt  ordi- 
nance of  1879  upon  the  provisions  of  the 
funding  laws  and  the  constitutional  amend- 
ment of  1874.  It  must,  however,  be  at  once 
observed,  and  kept  in  mind,  that  the  debt 
ordinance  forms  no  part  of  the  constitution, 
because  it  is  therein  formally  declared  "that 
the  foregoing  provisions  and  articles  rela- 
tive to  the  consolidated  debt  shaU  not  form 
a  part  of  this  constitution,  except  as  herein- 
after provided,"  etc.  Its  provisions  are  en- 
tirely Independent  and  separate  from  the 
body  of  the  constitution,  though  at  the  same 
time  constituting  an  integral  part  of  the  or- 
ganic law.  Now,  what  are  the  provisions 
of  the  debt  ordinance?  When  paraphrased, 
they  are  as  follows,  to  wit:  First  That  the 
interest  to  be  paid  on  the  consolidated  bonds 
of  the  state  be  and  is  hereby  fixed  at  2  pei 
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cent,  per  annnm  for  6  years  from  the  1st 
of  January,  1880,  8  per  cent  per  annom  for 
15  years,  and  4  per  cent  per  annnm  there- 
after, payable  semiannually.  Second.  That 
there  shall  be  levied  an  annual  tax  suffi- 
cient for  the  full  payment  of  sold  Interest, 
not  exceeding  three  mills,  the  limit  of  all 
state  tax  being  fixed  at  six  mills.  TbiiA. 
That  holders  of  said  bonds  were  glyen  the 
option  to  demand,  in  exchange  for  the  bonds 
held  by  them,  bonds  of  the  denomination  of 
$5,  $100,  $500,  and  $1,000,  to  be  issued 
at  the  rate  of  75  cents  on  the  dollar  of 
bonds  held,  and  to  be  surrendered  by  such 
holders;  the  said  new  issue  to  bear  interest 
at  the  rate  of  4  per  cent  per  annum. 
Fourth.  That  the  holders  of  consolidated 
bonds  not  desiring  to  make  such  exchange 
can  be  permitted  to  have  their  bonds  stamp- 
ed with  the  words  "interest  reduced,"  etc., 
so  as  to  enable  them  to  have  the  benefit  of 
Interest  collections  therein  provided.  These 
are  all  the  fundamental  provisions  of  the 
ordinance.  They  deal  exclusively  with  the 
interest,  and  not  with  the  capital,  of  the 
bonds,  which  were  allowed  to  remain  in 
statu  quo.  The  fact  of  the  bondholders  be- 
ing given  the  option  to  surrender  their  hold- 
ings, and  to  receive  other  bonds  In  ex- 
change, on  the  terms  proposed  therein,  did 
not  impair,  nor  purport  to  impair,  the  force 
or  validity  of  those  bonds  as  a  binding  con- 
tract between  the  state  and  the  bondhold- 
ers, nor  do  we  think  the  framers  of  the  ordi- 
nance entertained  any  such  Idea.  And  the 
interest,  constituting,  as  it  does,  in  law,  a 
part  of  the  contract  was  no  more  interfered 
with  by  the  ordinance  than  was  the  capital 
of  the  bond,  except  as  to  the  rate  of  inter- 
est bondboIda;B  were  to  rec^ve.  And  the 
acceptance  of  this  reduced  interest  depend- 
ed upon  the  option  of  the  bondholder,  who 
was  at  liberty  to  decline  to  receive  same, 
though  it  must  be  confessed  that  it  left  him 
without  remedy  to  enforce  the  payment  of 
the  full  rate  of  7  per  cent  unless  the  state 
consented  to  let  herself  be  sued.  But  this 
question  aside.  It  is  clear  that  the  ordinance 
not  only  did  not  impair  the  obligation  of  the 
contzact,  but  specially  recognized  the  exist- 
ence and  validity  of  the  bonds,  with  their 
reduced  interest,  and  made  special  provision 
for  the  payment  of  the  interest  though  the 
amount  of  the  interest  tax  was  reduced  so 
as  to  correspond  with  the  reduced  rate  of  In- 
terest. True  It  is  that  section  8  of  the  ordi- 
nance declares  "that  the  coupons  of  said  con- 
solidated bonds  falling  due  the  first  day  of 
January,  1880,  be  and  the  same  are  hereby 
remitted,  and  any  Interest  taxes  collected 
to  meet  said  coupons  are  hereby  transferred 
to  defray  the  expenses  of  the  state  govern- 
ment," but  this  declaration  only  serves  to 
enforce  the  view  we  have  expressed  in  ref- 
wence  to  the  bonds  and  interest  generally. 
It  is  evident  that  it  was  not  the  intention  or 
object  of  the  framers  of  the  ordinance  to 
abrogate   the   constitutional  amendment  of 


1874,  or  to  repeal  any  legislative  enactment 
under  it,  though  it  was  confessedly  their 
purpose  and  object  to  disembarrass  the  state 
by  superinducing  the  bondholders'  accept- 
ance of  a  more  economical  and  Juster  rate  of 
Interest  upon  its  large  bonded  indebtedness, 
which  was  of  more  than  questioned  validity. 
True  it  is  that  the  supreme  court  did  em- 
ploy the  language  attributed  to  it  In  the  re- 
spondent's return,  which  is  to  the  effect 
"that  the  object  of  the  state  in  adopting  the 
debt  ordinance  of  1879  was  to  stop  the  fur- 
ther payment  of  the  promised  tax;"  hut  this 
expression  was  closely  coupled,  in  the  same 
sentence,  with  the  further  expression  that  it 
was  likewise  Intended  "to  prevent  the  dis- 
bursing officers  from  using  the  revenue  from 
previous  levies  to  pay  the  interest  falling 
due  in  January,  1880."  But  we  are  at  a 
loss  to  perctive  on  what  language  of  the 
ordinance  the  court  predicated  the  expres- 
sion that  it  was  the  object  of  its  framers 
to  prevent  the  payment  of  "the  principal 
and  interest  maturing  afterward,"  and  the 
further  expression  "that  the  constitution  of 
1879,  on  its  face,  takes  away  the  power  of 
the  executive  officers  to  comply  with  the 
act  of  1874,"  etc.;  and  there  is  no  article  or 
provision  of  the  body  of  the  constitution 
referred  to,  In  the  opinion  of  the  court 
which  Justifies  this  observation.  On  the 
contrary,  the  constitution,  formally  and  in 
trarma,  declares  that  "all  rights,  actions, 
prosecutions,  claims  and  contracts,  as  well 
of  Individuals  as  of  bodies  corporate;  and 
all  laws  in  force  at  the  time  of  the  adoption 
of  this  constitution,  and  not  Inconsistent 
therewith,  shall  continue  as  if  said  consti- 
tution had  not  been  adopted."  Ck)nst  art 
258.  This  provision  is  c»tainly  broad 
enough  to  save  and  except  from  its  repeal- 
ing effect  the  amendment  of  1874  and  legis- 
lation under  it  In  addition  to  this,  it  Is  a 
noteworthy  fact  tiiat  the  supreme  court,  tn 
Louisiana  v.  Jumel,  107  U.  S.  711,  2  Sup.  Ct 
128,  (the  case  relied  upon  by  the  respondent,) 
dealt  with  the  interest  coupons  of  1880 
alone,  and  consequently  any  expression  of 
opinion  in  reference  to  otho'  Interest  cou- 
pons or  bonds  was  not  authoritative  as  a 
precedent 

Our  conclusion  on  this  branch  of  the  case  is 
that  the  debt  ordinance  of  1879  did  not  reach 
and  repeal  the  constitutional  amendment  of 
1874,  nor  the  legislation  under  it,  but  on  the 
contrary  left  them  in  full  force,  with  the  soli- 
tary exception  stated  with  regard  to  the 
reduction  of  the  rate  of  interest  and  the 
diminution  of  the  amount  of  the  Interest  tax 
imputable  thereto.  On  this  question  our 
learned  brother  of  the  lower  covrt  expressed 
the  following  view,  to  wit:  "It  seems  to  me 
that  the  constitution  of  1879  made  no  change 
whatever  in  the  consolidated  bonded  debt  of 
the  state,  except  as  to  the  remission  of  the 
interest  called  for  by  the  coupons  due  Jan- 
uary 1,  1880,  and  the  reduction  of  the  rate 
of  Interest  from  7  per  cent,  by  gradual  steps, 
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to  tbe  rate  at  which  It  la  now  cnrrent,  say 
4  per  ceat  Dealing  with  the  bonded  debt, 
fixing  the  rate  of  interest,  and  levying  the 
tax  to  meet  the  annual  interest,  oonatltuted 
an  acknowledgment  of  the  principal  of 
the  debt  Itself,  as  solemn  and  Imposing  as 
could  have  been  made.  The  limit  fixed 
in  1874  to  the  votaime  of  the  debt,  the 
matinitjr  of  the  debt  at  forty  years  from 
January  1,  1874,  and  the  obligation  of 
the  state  to  meet  and  pay  it  within  this 
tom,  together  with  all  the  essential  details 
for  the  determination  and  funding,  excluding 
the  one  particular  of  a  change  in  the  rate  of 
interest,  were  as  perfectly  ImpUed  In  the 
state  debt  ordinance  of  that  instrument  as 
if  they  had  been  reproduced  and  stated  at 
leigth.  When  the  constitution  of  1879  levied 
the  annual  tax  to  pay  the  interest,  it  seems 
to  me,  it  did  not  mean  to  direct  that  the  in- 
terest alone  should  be  paid,  and  that  th« 
principal  debt  should  not  be  paid,  nor  that, 
If  there  should  be  an  excess  of  money  re- 
sulUng  from  the  intweat  tax,  that  such  ex- 
cess should  be  diverted  to  some  purpose 
other  than  the  purchase  and  retirement  of 
the  Iwnda,  as  occasion  might  adnrit,  which 
purcliase  and  retirement  formed  a  part  of  the 
stipnladona  of  the  'ccmtract'  evinced  by  the 
legislation  of  1874  and  1877  In  the  funding 
of  said  debt  On  the  contrary,  it  seems  to 
me  that  all  this  was  matter  of  necessaiy  ink- 
ttlicatlon,  which  kept  in  force  the  speelal 
laws  necessary  for  the  continued  funding  and 
management  and  payment  and  cancellation 
of  the  bonded  debt,  in  capital  as  well  as  in 
interest  By  the  terms  of  article  258  of  that 
constitution,  all  'rights,'  'dalms,'  'contracts,' 
and  'laws'  In  force  were  continued  in  force, 
as  if  the  said  constitution  had  not  been 
adopted,  provided  there  was  no  inconsisten- 
cy between  them  and  Its  prorlaions.  Where- 
in there  Is  any  Inconsistency  between  its 
provisions  and  the  acts  of  1874  and  1877,  ex- 
cept in  the  one  particular  of  the  rate  of  the 
annual  interest  on  the  bonded  debt,  I  do  not 
see.  The  amendment  of  1874  to  the  consti- 
tution, which  was  adopted  for  the  purpose 
of  carrying  the  funding  act  into  full  effect, 
levied  the  annual  tax.  The  appropriation 
was  thus  then  made,  quoad  hoc,  specially, 
as  a  continuing  approprlatlcm,  and  wholly  In- 
dependent of  the  article  which  regulates  or- 
dinary state  apivopriatlons  by  legislative  act 
and  prohibits  the  withdrawal  of  money  £rom 
the  treasury  without  such  act;  and  so^  In 
like  manner,  the  state  debt  ordlnaaee,  in  the 
constitution  of  1879,  has  exactly  the  same 
effect;  1.  e.  as  regards  the  bonded  debt,  it 
operates  as  a  special  continuing  appropria- 
tion, untrammded  by  the  restrictions  of  arti- 
cle 43,  which  relates  to  other'  matters  than 
the  state  debt  It  has  never  been  contended 
that  the  debt  funded  and  still  being  funded, 
under  the  acts  of  1874  and  1877,  does  not 
exist  nor  that  it  must  not  be  paid.  No  one 
has  disputed  the  existence  or  the  powers  and 
duties  of  the  board  of  liquidation  under  said 


acts  to  deal  with  said  bonded  debt  That 
board  has  been  in  the  full  exercise  of  its 
functions,  under  said  acts,  since  1876,  in  all 
respects,  as  if  there  had  been  no  cliange  in  the 
<M'ganlc  law  in  1879.  All  these  facts  borne  In 
mind,  it  would  seem  passing  strange  if,  in 
the  one  essential  function,  of  greatest  mo- 
ment to  the  credit  of  the  state  and  to  the 
best  interests  of  the  people,  to  wit,  the  pay- 
ment and  cancellation  of  this  interest-bearing 
debt  out  of  funds  now  available,  to  the  ex- 
tent of  near  half  a  million  of  dollars,  the 
powers  of  this  liquidating  board  should  be 
held  as  of  no  efficacy  to  that  end.  How 
could  such  be  the  conclusion,  when  the  same 
acts  which  called  it  into  existence,  the  same 
acts  wMch  provided  all  things  regarding  the 
bonded  debt  as  it  exists  to-day,  excepting 
only  the  rate  of  interest  authorized  and  di- 
rected this  board  to  use  all  accumulated  sur- 
plus of  interest  money  for  the  purchase  and 
retirement  of  the  bonds  In  capital  and  In- 
terest et  Id  usque  ad  flnem,  until  the  entire 
bonded  debt  tliat  has  so  burdened  the  peo- 
ple shall  be  entirely  canceled?"  In  these 
views  we  concur,  as  we  regard  them  conclu- 
sive and  unanswerable.  If  the  theory  of  the 
respondent  were  not  adequately  and  suffi- 
ciently answered,  it  would  find  sufficient  an- 
swer in  the  constitutional  amendment  of 
1884,  whereby  the  rate  of  interest  was  In- 
creased; thus  specifically  recognizing  the  debt 
as  well  as  interest,  and  putting  a  different 
interpretation  on  the  debt  amendment  of 
1879  from  the  one  entertained  by  the  su- 
preme court  Recurring  to  the  amendment 
of  1874,  it  is  worthy  of  obswvation  that  it 
directs  and  requires  that  if  there  sliall  re- 
main any  surplus  of  revenue  in  any  year,  it 
"shall  be  directed  to  sinking  the  public  debt," 
and  that  language  necessarily  includes  the 
principal  as  well  as  the  interest  Having 
reached  the  conclusion  that  the  amendment 
is  still  a  part  of  the  organic  law,  unrepealed 
by  the  constitution  of.  1879,  or  the  debt  ordi- 
nance thereto  appended,  and  the  state  find- 
ing herself  able  and  willing  to  perform  an 
act  of  Justice  to  her  contract  creditors,  we 
feel  disposed  to  sanction  that  desire,  and  put 
its  provisions  in  force,  notwithstanding  same 
have  lain  dormant  for  a  time. 

3.  On  the  second  proposition  of  the  re- 
spondent, to  the  effect  that  the  continuing 
appropriation  for  interest  and  the  redemp- 
tion of  the  bonds  provided  in  the  funding 
legislation  Is  inconsistent  with  article  43  of 
the  consUtution  of  1879,  little  need  be  said; 
for,  as  already  shown,  the  debt  ordinance  seg- 
regated the  debt  settlement  from  all  other 
questions  that  were  treated  of  in  the  body 
of  the  constitution,  and  the  two  were  sepa- 
rately submitted  to  the  people,  and  hence 
the  two  are  to  be  construed  as  harmonizing, 
unless  necessarily  repugnant  to  each  other. 
And  in  our  opinion  such  Is  not  the  case^  in 
the  instance  suggested  by  the  respondent 

4.  Much  the  same  answer  may  be  made 
to  the  third  proposition  of  the  respondenti 
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—that  tne  constitution  limits  taxation  to  six 
mills,  and  makes  no  provision  for  a  sink- 
ing fond.  But,  as  we  have  seen,  the  constl- 
tntlonal  amendment  of  1874,  which  is  still 
in  force,  declares,  in  mandatory  terms,  that 
any  surplus  of  interest  shall  be  devoted  to 
"the  sinking  of  the  pubUc  debt."  The  sub- 
sequent legislation  on  the  subject  does  re- 
voke such  provision,  and  same  Is  perfectly 
compatible  therewith. 

5.  In  so  far  as  any  legislative  enactments 
of  dates  subsequent  to  the  adoption  of  the 
constitution  may  have  given  a  different  desti- 
nation to  the  tax  interest  surplus  of  any 
one  or  more  years,  they  cannot  furnish  to 
this  court  a  rule  for  the  interpretation  of 
the  constitutional  amendment  of  1874,  as  the 
latter  is  paramount,  and  must  prevail  over 
any  contrary  statutory  enactment  All  stat- 
utes enacted  subsequent  to  the  adoption  of 
the  debt  ordinance  must  be  construed  In  con- 
formity thereto.  And  In  fact  all  of  such 
subsequent  enactments  dealt  with,  and  only 
proposed  to  deal  with,  an  existing  fund  al- 
ready collected  under  existing  laws,  and 
could  only  lead  to  the  supposition  that  the 
laws  of  1874  and  1877  were  not  operative 
on  said  funds.  All  of  said  statutes  are  sim- 
ply revenue  laws  of  the  several  years  in 
which  they  were  enacted,  and  did  not,  in 
terms  or  in  effect,  repeal  the  laws  of  1874 
and  1877;  and,  had  such  been  the  purpose 
of  the  legislature  In  their  enactment,  it  was 
vain  and  nugatory,  on  accotmt  of  the  sub- 
stance of  the  funding  act  of  1874  having 
become  absorbed  into  the  constitutional 
amendment  of  that  year,  and  it  not  having 
since  been  abrogated  or  repealed.  These  leg- 
islative acts  are  thus  treated  and  disposed 
of  by  the  district  Judge,  viz.:  "I  have  also 
examined  the  revenue  acts  of  1884  86  88. 
As  legislative  interpretations  regarding  the 
bonded  debt  and  its  settiement,  they  are  met 
by  the  contrary  inferences  to  be  drawn  from 
the  J<^t  resolution  No.  72  of  1888,  and  the 
failure  of  the  house  blU  No.  280  in  1892.  As 
repealing  statutes,  express  or  by  implication, 
I  think  they  do  not  affect  the  legislation  of 
1874  and  1877,  for  several  reasons:  (1)  They 
are  current  revenue  or  'ways  and  means' 
acts,  and  In  their  tides  there  is  not  the 
slightest  mention  or  reference  to  the  matters 
of  essential  substance  contained  In  the  acts 
of  1874  and  1877,  which  it  is  argued  they 
have  repealed.  (2)  They  are  not  on  the  same 
subject-matter  as  the  acts  of  1874  and  1877. 
(3)  They  do  not  purport  to  prohibit  the  ap- 
plication of  the  Interest  fond  to  the  cancel- 
lation and  retirement  of  the  capital  of  the 
debt,  as  directed  by  the  acts  of  1874  and 
1877,  whenever  there  ta  a  surplus.  (4)  If  the 
levy  of  the  continulug  tax  by  the  state  debt 
ordinance  of  1879  be  in  itself  an  appropria- 
tion by  the  constitution,  they  can  have  no 
effect  to  the  contrary.  The  same  considera- 
tions are  applicable  to  the  Joint  resolution 
of  1882,  but,  on  the  admitted  facts  regarding 
the  several  funds,  none  of  these  acts,  unless 


possibly  the  act  of  1882,  cotdd  have  any  ef- 
fect, in  any  event,  upon  the  present  Issue." 
In  these  views  we  also  concur,  as  we  believe 
them  to  be  sonnd  and  correct. 

We  have  given  this  case  most  careful  con- 
sideration,—such  as  the  gravity  of  the  same 
demanded,— and  are  of  the  opinion  that  the 
Judgment  appealed  from  is  correct,  and  we 
adopt  the  concluding  part  of  the  opinion  of  the 
district  judge  as  our  own,  as  It  is  the  embodi- 
ment of  the  law  as  well  as  of  the  philosophy 
of  the  case:  "Thus  interpreting  the  laws 
herein  involved,  my  opinion  is  that  the  inter- 
est fund  reqoired  to  be  levied  by  the  debt 
ordinance  of  1879  is  the  debt  fund,  sacred  not 
only  for  the  current  interest,  but  for  the  cap- 
ital of  the  debt  I  think  that,  as  a  consti- 
tutional appropriation,  there  is  no  authority 
to  divert  it  I  think  that  all  the  essential 
details  adopted  in  1874  and  1879  for  the  de- 
termination, funding,  management  and  ulti- 
mate payment  of  the  bonded  debt  are  in  full 
force,  and  that  it  is  the  duty  of  the  board 
of  liquidation,  whenever  there  is  a  sufficient 
surplus,  to  iMTomptiy  use  it  for  the  purchase 
and  retirement  of  state  bonds,  and  thus 
not  only  lighten  the  burdens  of  the  people, 
but  ftee  the  revenues  of  the  state  from  the 
embarrassments  of  debts  that  were  fastened 
upon  her  in  the  evil  days  that  befell  her  in 
long  ago.  In  order  that  they  may  find  appli- 
cation more  liberally  for  the  education,  pro- 
tection, and  general  welfare  of  her  people." 
Judgment  affirmed. 

PARIiANGE,  J.,  recused,  having  been  a 
member  of  the  board  of  liquidation.  Mc- 
BNERT,  J.,  absent,  sick. 


(46  La.  Ann.  SO) 

DBNEGRB  v.  MUSHET.     (No.  11,380.) 

(Supreme  Court  of  loui^na.     Dec.  4, 1883.) 

DiSMISBIKO  APPEAI/— Nbcsbsart  Pabtms— Mort- 
OAOB  —  FORBCLOBURB  —WHO  ESTITI.BD  TO  SUR- 
PLUS—PROCEEDINOB  TO  Recover. 

On  Motion  to  DismiBS. 
A  motion  to  diBmiss  an  appeal  on  the 
ground  that  the  necessary  parties  have  not 
been  cited  will  be  denied  when  all  the  parties 
to  the  record  interested  in  maintaining  the  jndg- 
ment  are  parties  to  the  appeal. 

On  the  Merits. 

1.  In  case  property  is  sent  to  sale  nnder  a 
senior  mortgage,  and  there  remains  a  Borplns 
after  the  claim  of  the  first  mortgagee  has  been 
paid,  the  purchaser  is  entitied  to  retain  it  and 
pay  it  over  to  the  subordinate  mortgagees  when 
they  present  themselves. 

2.  A  creditor  holding  a  judicial  mortgage 
only  has  no  claim  to  or  right  upon  this  sarplus, 
and  is  without  right  to  call  other  creditors, 
holding  special  mortgages,  into  court,  for  the 
purpose  of  discussing  or  distributing  it  Much 
less  has  he  the  right  to  interplead  in  the  orig- 
inal executory  proceedings,  and  compel  the  ap- 
I)earance  of  special  mortgagees  to  try  the  valid- 
ity of  their  demands  with  the  purpose  and  ot>- 
ject  of  having  their  nullity  pronounced,  to  the 
effect  that  his  own  be  advanced  to  first  in  rank, 
and  thus  to  be  preferred  in  receiving  payment 

3.  Sudi  a  proceeding  is  not  a  concorsas. 
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but  has  the  features  of  a  rerocatory  action,  and 
is  amenable  to  the  preacription  of  one  year. 
(Syllabus  by  the  Court.) 

Appeal  tram  cItU  district  conrt,  parish  of 
Orleans;  Riglitor,  Special  Judge. 

Executwry  proceedings  by  Sylvanle  D.  Den- 
egre  against  David  Moshet  After  a  sale  of 
defendant's  property  to  satisfy  the  debt  B. 
D.  Shepherd,  executw  of  Henry  Shepherd, 
deceased,  obtained  a  role  on  W.  A.  Gordon 
and  oth«B  for  the  pnritose  of  having  a  mort- 
gage on  defendant's  property  in  favor  of  de- 
cedent declared  superior  to  the  mortgages 
and  liens  on  the  same  property  held  by  de- 
fendants in  the  mla  From  the  judgment 
rendered  on  a  bearing  of  the  rule  and  the 
answer  and  plea  thereto,  Gordon  appeals. 
Reversed. 

Guy  M.  Hornor,  for  appellant  W.  S.  Ben- 
edict and  Robert  G.  Dugue,  for  appellee. 

On  Motion  to  Dismiss. 

BBB3AUX,  J.  The  testamentary  executor 
of  the  late  Henry  Shepherd,  claiming  a  pref- 
erence undw  a  mortgage,  sued  out  a  rule 
for  the  cancellati<m  of  certain  mMtgages  ap- 
I)earlng  of  record  as  first  In  rank,  and  spe- 
cially alleged  that  certain  taxes  were  dalm- 
ed  as  privileges  In  favor  of  the  city  of  New 
Orleans  and  of  the  state  of  Louisiana  against 
the  property  seized,  on  which  his  mortgage 
bore;  that  these  taxes,  save  those  tor  the 
year  1892,  were  not  due.  An  order  issued 
to  the  present  appellant  to  the  state  tax  col- 
lects for  the  first  district  of  New  Orleans, 
to  the  recorder  of  mortgages,  and  the  civil 
sheriff,  to  show  cause  why  the  mortgagee 
and  taxes  should  not  be  erased,  and  the  mov- 
er paid  from  the  proceeds  of  sale  In  the  sher- 
iff's bands;  and  it  was  further  ordored  that 
the  sheriff  in  the  mean  time  retain  posses- 
sion of  the  funds.  Service  of  the  rule  was 
made  <a  the  dty  of  New  Orleans,  the  state 
of  Louisiana,  and  on  W.  A.  Gordon,  the 
appellant  The  sheriff  and  the  recorder  of 
mortgages  were  not  notified.  After  legal 
hearing,  Judgment  was  pronounced  ordtfing 
the  wasure  of  mortgages,  and  the  payment 
of  the  proceeds  as  prayed  for.  William  A. 
Gordon,  one  of  the  defendants  in  rule,  alone 
appeals.  In  his  petition  for  an  appeal  he 
prays  that  citation  of  appeal  be  served  on 
the  plaintiff  In  rule  and  appellee,  and  he 
alone  has  been  cited  .to  answer  the  appeal. 
The  appellee  has  moved  to  dismiss  on  the 
ground  that  the  necessary  parties  have  not 
been  cited,  and  this  through  the  fault  of  the 
appellant  During  the  trial  of  the  rule  In 
the.  lower  court  It  was  proven  that  a  con- 
siderable sum  was  due  for  taxes  on  the  i»rop- 
erty  seized. 

The  proposition  that  all  parties  to  the  rec- 
•  ord  interested  in  maintaining  the  Judgment 
must  be  made  parties  to  the  appeal,  that 
all  who  are  not  appellants  are  appellees,  and 
all  the  appellees  must  be  cited,  or  the  ap- 
peal will  be  dismissed,  cannot  be  reasonably 


controverted,  nte  question  arising  on  the 
motion  to  dismiss  relates  exclusively  to  the 
Interests  of  the  tax  ccdlector,  and  must  be 
solved  by  retvence  to  the  possibility  vel  non 
of  a  dedslcm  on  the  merits  affecting  those 
Interests  In  any  manner.  It  is  well  settled 
In  Jurisprudence  that  no  appeal  will  be  dis- 
missed unless  the  appellee  shows  that  he  is 
clearly  entitled  to  that  relief.  The  appellee 
on  the  trial  below  proved  the  amount  of  the 
taxes,  and  showed  that  they  had  been  paid. 
Upon  that  evidence  the  court  a  qua  ordered 
the  sheriff  to  pay  the  taxes  due.  It  was  a 
l^o  taevaa.  (x^er,  for  they  bad  already  been 
paid.  The  mover  and  aK>ellee  has  acqui- 
esced in  the  Judgment  appealed  from,  in  so 
far  as  relates  to  taxes.  The  appelant  has 
not  contested  their  validity.  The  claim  for 
taxes  and  their  payment  do  not  present  a 
single  Issue  to  be  decided.  That  matttf  Is 
at  rest 

The  state  of  Louisiana  and  the  dty  of  New 
Orleans,  in  the  matter  of  taxes,  have  no  In- 
terest in  the  success  of  the  appellant  or  the 
appellee. .  The  sheriff  was  the  bolder  of  the 
funds,  and  was  ordered  to  pay  the  taxes. 
He  is  not  a  party  to  these  proceedings.  If 
the  order  to  pay  can  be  revoked  at  aU,  it 
can  be  reveled  only  In  proceedings  contra- 
dictorily with  him.  His  action  In  paying 
raises  no  Issue.  All  parties  acquiesce  In  the 
payment  as  made  by  him.  The  state  and 
city  of  New  Orleans  are  not  placed  under 
the  necessity  of  proving  the  correctness  of 
the  Judgment  in  accordance  with  which  pay- 
ment was  made.     The  motion  tho'efore  fails. 

PARLANCE,  J.,  takes  no  part 

On  the  Merits. 

(Jan.  15, 1884.) 

WATKINS,  J.  The  plahitlff,  under  execu- 
tory proceedings,  caused  the  property  of  de- 
fendant to  be  seised  and  sold,  and  at  the 
sale  a  sufficient  amount  was  realized  to  pay 
her  debt  with  interest  and  cost  and  leave 
a  surplus  of  $2,091.14  In  the  sheriff's  hands, 
same  constituting  the  matter  of  controversy 
in  this  suit  Contemporaneously  therewith 
another  executory  proceeding  was  begun  on 
a  mortgage  second  In  rank,  under  the  title 
of  Wm.  A.  Gordon  v.  David  Mnshet  against 
the  same  property,  and  It  was  also  seized 
under  a  fl.  fa.  under  a  Judgment  entitled 
Henry  Shepherd  v.  Falrchild  &  O'Brien  et 
al.,  the  defendant  here  being  one  of  the 
parties  defendant  there.  Subsequent  to  the 
sale  of  the  property,  B.  D.  Shepherd,  as 
testamentary  executor  of  Henry  Shepherd, 
plaintiff  in  the  suit  and  Judgment  last  men- 
tioned, took  a  rule  on  William  A.  Gordon, 
plaintiff  in  the  executory  proceedings  above 
mentioned,  the  state  tax  collector,  and  the 
recorder  of  mortgages.  For  certainty  of 
statement  we  have  reproduced  it  from  the 
brief  of  the  counsel  for  G<M^on,  as  follows, 
viz.:  "On  motion  of  R.  D.  Shepherd,  tes- 
tamentary executor  of  Henry  Shepherd,  and 


Digitized  by 


Google 


8S0 


SOUTHERN  KEPOBTEE,  Vol.  14. 


(I*. 


on  snggesting  be  Is  a  Judgment  creditor  of 
David  Mnahet  herein  In  the  sum  of  $6,000, 
Interest  and  costs,  and  that  certain  property 
belonging  to  David  Mushet  has  been  add 
herein  by  plaintiff  under  a  first  mortgage. 
And  on  further  suggesting  the  following 
mortgages  appear  inscribed  against  said 
property  prior  to  that  of  your  mover,  namely: 
(1)  One  in  favor  of  Wm.  E.  Huger,  Book 
328,  folio  581,  for  $1,500,  by  act  before 
Charles  O.  Andry,  notary,  on  the  14tb  of 
May,  1887,  and  recorded  on  same  .day.  (2) 
One  In  favor  of  Wm.  B.  Huger,  Book  872, 
folio  325,  for  $1,500,  by  act  before  Charles 
6.  Andry,  notary.  May  8,  1888,  recorded  on 
the  9tb  of  May,  1888.  (8)  One  in  favor  of 
Wm.  A.  Gordon,  Book  372,  folio  327.  for 
S2,500,  by  act  of  8th  of  May,  1888,  recorded 
10th  of  May,  1888.  (4)  And  that  certain 
taxes  are  claimed  as  privileges  against  said 
property  as  due  and  owing  to  the  city  of 
New  Orleans,  and  the  state  of  Louisiana. 
And  on  further  suggesting  that  said  pur- 
IK>rted  mortgages,  two  for  $1,500  each,  and 
one  for  $2,500  are  not  due  or  owing  by  said 
property,  or  by  said  David  Mushet,  and  the 
recordation  of  same  in  the  mortgage  office 
deprives  your  mover  of  his  rights  as  first 
Judgment  creditor  to  be  paid  out  of  the  pro- 
ceeds of  sale  after  the  payment  of  the  first 
mortgage.  And  on  further  suggesting  said 
proceeds  of  sale  amount  to  the  sum  of  $11,- 
525,  in  the  hands  of  the  civil  sheriff  of  this 
parish,  who  threatens,  unless  stayed,  to  pay 
said  purported  mMtgages.  And  on  further 
suggesting  that  all  taxes  as  against  said  prop- 
erty, save  and  except  those  for  the  year  1892, 
are  not  due  wowing  by  said  property:  It  is 
ordered  by  the  court  that  Wm.  A.  Oordon,  the 
state  tax  collector  for  the  first  district  of 
this  city,  the  city  of  New  Orleans,  and  the 
recorder  of  mortgages,  the  dvil  sheriff,  do 
show  cause  on  the  25th  day  of  July,  1893, 
at  11  o'clock  A.  M.,  why  said  mortgages  and 
taxes  should  not  be  erased  and  canceled, 
and  why  your  movor  should  not  be  paid 
from  tiie  proceeds  of  sale  in  the  sherifTs 
hands,  to  the  extent  thereof  in  the  amount 
of  the  Judgment  as  aforesaid;  and  that  in 
the  mean  time  the  said  sheriff  do  hold  in 
his  hands  the  said  iHroceeds  of  sale  after 
the  payment  of  the  first  mortgage  for  which 
said  property  was  sold,  to  abide  the  further 
orders  of  the  court"  It  appears  that,  not- 
withstanding all  parties  named  except  the 
sheriff  were  duly  cited,  only  Oordon  ap- 
peared, and  filed  an  answer,  which  Is  as 
follows,  to  wit:  "First.  That  said  rule  does 
not  set  forth  why  said  mortgages  are  not 
due  and  owing  by  said  property  or  by  David 
Mushet.  Second.  That,  said  mortgages  hav- 
ing been  recorded  more  than  two  years  be- 
fore the  Judgment  held  by  Henry  Shepherd 
became  final,  the  said  testamentary  executor 
of  Henry  Shepherd  cannot  contest  the  valid- 
ity of  said  mortgages.  Third.  That  the  ac- 
tion of  Henry  Shepherd  or  his  executor  on 
bis  rule  herein  Is  prescribed,  his  action  being 


limited  by  the  artides  of  the  Civil  Code  to 
one  year  from  the  time  he  obtained  Judg- 
ment against  said  David  Mushet,  and  ex- 
ceptor therefore  pleads  the  prescription  of 
one  year  in  bar  of  the  action  of  the  plain- 
tiff In  rule  herein.  Fourth.  Exceptor  pleads 
the  prescription  of  five  years."  During  the 
progress  of  the  trial  the  plaintiff  in  rule 
filed  the  following  plea  of  prescription,  viz.: 
"The  plaintiff  in  rule,  without  admitting  that 
the  note  of  $1,500,  dated  May  14,  1887,  or 
the  pretended  mortgage  which  purports  to 
secure  it,  ever  had  any  legal  existence,  now- 
says  that  if  the  same  were  valid  originally, 
which  is  denied,  the  note  Is  now  prescribed 
and  the  mortgage  extinguished.  Wherefore, 
reserving  all  his  other  pleas  and  defenses 
herein,  the  plaintiff  In  rule  now  pleads  un- 
der the  express  reservation  herein  contained, 
the  prescription  of  five  years  against  the 
said  note  and  mortgage."  And  after  regular 
submission  and  argument  the  Judge  a  quo 
rendered  the  following  Judgment,  viz.:  "It 
is  ordwed,  adjudged,  and  decreed  that  the 
rule  herein  filed  on  July  19,  1898,  by  Rezin 
D.  Shepbwd,  as  testamentary  executor  of 
Henry  Shepherd,  be,  and  the  same  is  hero- 
by,  made  absolute;  that  the  Judicial  mort- 
gage of  the  late  Henry  Shepherd  against 
David  Mushet,  recorded  against  the  property 
herein  sold  on  May  23,  1880,  In  M<xtgage 
Book  421,  fo.  20,  has  precedence  over  the 
mortgage  granted  by  David  Mushet  in  favor 
of  Wm.  B.  Huger  on  May  14,  1887,  by  act 
Iwfore  C.  G.  Andry,  Not  Pub.,  to  secure 
$1,500,  Interest  and  costs,  etc.,  recorded  on 
the  same  day,  and  oter  the  mortgage  granted 
by  the  same  in  favw  of  the  same  on  May 
8,  1888,  by  act  before  the  same  notary,  to 
secure  $1,600,  Interest  and  costs,  etc.,  re- 
corded May  8,  1888,  and  over  the  mortgage 
granted  by  the  same  in  favor  of  W.  A. 
Oordon  on  May  9,  1888,  by  act  before  the 
same  notary,  to  secure  $2,600,  Interest,  costs, 
etc.,  recwded  May  10,  1888;  and  accordingly 
the  dvil  sheriff,  Victor  Mauberret,  is  bereby 
ordered,  after  paying  out  the  proceeds  of  the 
sale  herein  made  the  taxes  due  on  the  prop- 
erty herein  sold,  and  the  full  amount  Dt 
the  writ  under  which  it  was  S(4d,  to  pay 
over  the  surplus  of  the  said  proceeds  to 
tile  succes8l<Hi  of  Henry  Shepherd,  repre- 
sented by  the  said  Resin  D.  Shepherd,  on 
account  of  its  said  Judicial  mortgage,  the 
whole,  to  the  exclusion  of  and  by  preference 
over  the  defendant  in  rule  William  A.  Ooi^ 
don,  and  all  other  p»sons."  It  is  from 
this  Judgment  that  the  defendant  In  rule  has 
appealed. 

The  aexiofua  question  In  this  case  Is  raised 
on  the  plea  of  one  year's  prescriptlcm  that 
Is  nrged  in  the  answer  of  defendant  In  rule, 
and  directed  against  the  proceeding  of  the 
executw  of  Shepherd,  as  a  revocatory  ac- 
tion. Tills  contention  Is  resisted  by  coim- 
sel  for  the  plaintiff  in  rule,  his  insistence  be- 
ing that  this  is  uelthw  a  revocatory  action 
nor  one  en  declaration  do  simulation,  but 
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that  It  partakes  of  the  nature  of  a  concnarsas, 
or  tableau  of  dlstribntion.  They  a&y  In  their 
brief,  viz. :  "This  Is  not  a  revocatory  action, 
nor  one  en  declaration  de  slnmlatlon.  The  ap- 
pellant Is  mistaken  when  he  says  we  urged 
In  the  lower  court  that  it  was  the  latter. 
It  Is  a  summary  proceeding,  under  which  all 
parties  claiming  rights  to  a  fund  realised  by 
Indldal  process  are  called  to  appear  before 
the  court  rmdee  whose  order  tbe  fond  was 
realized,  to  assert  the  validity  of  their  re- 
specttve  claims  and  counterclaims  over  it 
The  court  passes  upon  the  issues  according 
to  fbe  facts  disclosed  on  the  trial  of  the 
rule,  and  classes  the  privileges  and  mwtga- 
ges  in  a  summary  manner,  according  to  their 
rank.  Rev.  St  i  1942;  Code  Pr.  art  126. 
The  proceeding  partakes  of  ttie  nature  ot  a 
concursns,  and  resembles  a  tableau  of  dis- 
tribution to  which  (^positions  have  been  fil- 
ed, which  are  open  to  every  objection  of  law 
and  fact,  such  as  minority,  fraud,  simulation, 
etc.  In  case  of  surprise,  a  remedy  may  be 
afTwded.by  a  continuance,  or  even  a  new 
trial."  Succession  of  Lerude,  11  La.  Ann. 
386;  Succession  of  Aaron,  Id.  671;  Bank  v. 
Tureaud,  40  La.  Ann.  149,  3  South.  538.  But 
In  the  determination  of  this  question  we  must 
be  guided  by  the  pleadings,  taken  as  a  wh(de, 
and  not  by  ttie  character  of  the  rule  the 
plaintiff  has  elected  to  adopt  While  It  is 
true  that  plaintiff's  role  purports  to  have 
been  taken  In  the  executory  proceedings  of 
Denegre  v.  Mushet,  yet  it  is  a  fact  that  nel- 
thor  of  the  parties  who  were  cited  to  answo' 
the  rule  were  parties  to  said  executory  pro- 
ceedings, and  neither  the  plaintiff  In  the  ex- 
ecutory proceedings  nor  the  sh«lff  holding 
the  writ  of  seizure  and  sale  were  dted  as 
parties  to  the  rule.  After  enumerating  the 
mortgages  that  appear  of  record,  and  as 
having  been  inscribed  against  the  property 
previous  to  his  own,  plaintiff  in  rule  alleges 
"that  said  purported  mortgages  [mentioning 
litem]  are  not  due  or  owing  by  said  property, 
or  by  said  David  Mushet  and  the  recorda- 
tion of  same  In  the  mortgage  office  deprives 
your  mov»  of  his  rights,  as  first  Judgment 
creditor,  to  be  paid  out  of  the  proceeds  of 
sale  after  payment  of  the  first  mortgage." 
The  provisions  of  the  Rervised  Statutes  upon 
which  the  plointilTB  coimsel  place  their  re- 
liance, are  as  follows,  viz.:  "Whenever  a 
conflict  of  privilege  arises  between  credltws, 
all  the  suits  and  claims  shall  be  transferred 
to  the  court  by  whose  mandate  the  property 
was  first  seized,  either  tn  mesne  process,  or 
on  execution,  and  the  said  court  shall  pro- 
ceed to  eloM  the  privileges  and  mortgages, 
aeeording  to  their  rank,  in  a  summary  man- 
ner, after  notifying  the  parties  Interested." 
Rev.  St  S  1942.  (Our  italics.)  It  is  only  "a 
conflict  of  privilege"  between  creditors  that 
this  statute  contemplates,  or  which  authority 
Is  conferred  upon  courts  to  classify  "accord- 
ing to  their  rank"  in  the  summary  maimer 
pointed  out  It  does  not  purport  to  give 
the  courts  Jurisdiction  to  summarily  adjudge 


the  validity  of  debts  wUcb  are  Beciu«d  by 
privileges  or  mortgages,  and  by  that  means 
to  displace  one  and  advance  the  rank  of  an- 
other. It  does  not  purport  to  authorize  mere 
strangers  to  the  principal  litigation  to  be 
thus  summarily  coerced  Into  court  and  com- 
pelled to  submit  their  claims  to  bivestigation 
and  Judgment  on  simple  rule,  wittaoQt  their 
having  resorted  to  any  Judicial  proceedings 
looking  to  the  assnllon  of  any  claim  on  the 
proceeds  at  sale  in  the  possession  of  the 
court  The  article  of  the  Code  of  Practice 
dted  is  coudied  in  predsely  similar  terms. 
Article  126.  But  conceding,  fw  the  argu- 
ment that  plaintiff's  construction  of  the  pro- 
visions of  law  is  correct  yet  it  is  impossible 
tat  a  concursns  to  have  been  created  tmder 
the  facts  of  this  case.  The  sale  of  the  de- 
fendant's property  having  been  made  under 
the  mortgage  first  In  rank,  the  purchaser  was 
entitied  to  retain  and  "apply  the  surplus  of 
the  price  •  •  •  to  paying  the  special 
mortgages  existing  on  the  property  subse- 
qnent  to  that  of  the  suing  creditor,"  (Code 
Pr.  art  707;)  and  consequentiy  the  sh^ff 
was  not  entitied  to  its  custody.  And,  In  so 
far  as  the  general.  Judicial  mortgage  of  the 
plaintiff  Is  concerned,  the  sale  was  made 
subject  to  it  Code  Pr.  arts.  679,  710.  The 
purchaser  at  sheriff's  sale  was  not  dted  or 
made  a  party  to  the  plaintiff's  rule.  ] 

The  case  of  Bank  v.  Smith,  2T  La.  Ann.! 
69,  presaits  a  somewhat  similar  question, 
though  it  was  a  direct  action,  instituted  by'' 
ptuvhasers  of  the  mortgaged  property  at 
sheriff's  sale  ma;de  in  foredosure  proceed- 
ings In  the  collection  of  one  of  a  series  of 
several  notes  secured  hy  the  same  mortgage, 
they  having  retained  in  their  hands  the  "re- 
mainder [of  the  price]  to  pay  prior  incum- 
brances." The  suit  was  accompanied  by  an 
injimction,  and  It  had  for  object  the  preven- 
tion of  a  sale  sought  to  be  made  in  executory 
proceedings  by  the  concurrent  nlortgagees. 
Of  these  proceedings  the  court  said  that  the 
various  hold««  of  the  concmrent  mortgage 
notes  "^mder  which  the  property  was  sold 
were  made  parties  to  a  kind  of  concursus." 
In  Morris  v.  Cain,  84  La.  Ann.  657,  in  which, 
among  oth«  things.  Lobe  &  Co.,  a»  inter- 
veners, claimed  the  right,  as  purchasers  of 
the  mwtgaged  property,  to  have  c«taln 
other  mortgages  th^eon  canceled  and  eras- 
ed,—of  the  diaracter  of  this  proceeding  the 
court  said,  "We  have  no  concursus  before 
us;"  and  in  treating  of  their  right  to  pro- 
ceed as  they  had  done  they  furthw  say: 
"There  can  be  no  doubt  that  a  purchaser  at 
a  Judicial  sale  has  the  right  of  disincumber- 
Ing  the  propoty  adjudicated  to  him  in  the 
same  manner  as  tiie  expropriated  owner 
could  have  done  had  he  not  been  divested  of 
ownership  by  the  seizure  and  sale;  that  is, 
by  paying  the  creditors  to  secure  whose 
dalms  the  propwty  was  burdened.  But  al- 
though  this  right  is  coextensive,  it  is  not 
greater;  and  the  obligation  of  paymrait,  t» 
which   the  pvirchasw  may    have  aabjected 
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himself  by  retaining  a  portion  of  the  price, 
is  not  the  same.  •  •  •  What  the  rights 
or  claims  may  be  which  creditors  Interested 
in  the  amount  retained  may  have  \re  are  not 
called  upon  to  declare  in  this  controversy, 
and  we  shall  abstain  from  doing  so.  What- 
ever that  right  and  whatever  the  mode  be  In 
which  it  can  be  exercised,  the  ord»  obtained 
on  the  proceedings  Instituted  by  Lobe  &  C!o., 
which  we  would  be  made  to  view  as  an  Inter- 
pleader, Is  not  sanctioned  by  law  or  prece- 
dents;" citing  various  authorities.  The  case 
of  Tessier  t.  Bourgeois,  38  La.  Ann.  256,  Is 
founded  on  a  rule  taken  by  the  administrator 
of  the  succession  of  the  mortgagor  on  the 
purchaser  of  the  mortgaged  property  to  turn 
over  the  surplus  of  the  proceeds  after  paying 
oft  the  claim  of  the  ranking  mortgage  cred- 
itor by  whom  the  sale  was  obtained,  all  of 
the  other  and  Junior  mcnrtgagees  consenting 
nnd  participating.  The  court  held  that  in 
such  case  the  piurchasar's  right  to  retain  the 
proceeds  could  not  be  ex^cised,  the  hold- 
ers of  the  Junior  special  mortgages  having 
appeared  and  asked  to  be  paid  out  of  the 
proceeds  of  the  sale;  and  similar  proceed- 
ings having  been  resorted  to  by  all  the  mort- 
gage creditors,  who  had  thus  transferred 
their  rights  from  the  thing  to  the  proceeds. 
Of  theee  proceedings  the  court  said:  "The 
record  shows  a  concursus.  among  all  the 
creditors  who  could  possibly  urge  any  mort- 
gage claim  against  the  property  purchased 
by  defendant  In  rule,  who  have  all  trans- 
ferred &eh*  respective  and  adverse  rights 
from  the  thing  to  the  proceeds  of  sale." 

The  foregoing  decisions  make  it  clear  that 
the  instant  case  is  not  one  of  concursus.  It 
does  not  possess  any  of  the  essential'  de- 
ments of  a  concursus.  The  plaintiff  In  rule 
Is  only  a  Judicial  mortgage  creditor,  alto- 
gether without  interest  In  the  surplus  of 
proceeds;  and  the  purdiaso-  under  the  senior 
special  mortgage  was  not  made  a  party. 
Olving  to  the  rule  its  widest  possible  scope, 
(and  It  Is  manifestly  irregular,  and  wanting 
in  essential  avorment,)  It  must  be  viewed  as 
a  revocatory  action,  pure  and  simple.  It  Is 
not  an  action  en  declaration  de  simulation 
In  any  sense.  Viewed  in  this  light.  It  Is 
evident  that  the  defendant's  plea  of  pre- 
scription of  one  year,  as  against  a  revocatory 
action,  Is  good,  and  should  have  prevailed 
in  the  court  a  qua,  (Rev.  Civil  Ck>de,  art 
1994,)  for  it  declares  that  "the  action  given 
by  this  section,  is  limited  to  one  year;  if 
brought  by  a  creditor  Individually,  to  be 
counted  from  the  time  he  has  obtained  a 
Judgment  against  the  debtor."  The  Judgment 
rendered  against  the  defendant  Mushet  In 
the  case  of  Henry  Shepherd  v.  Fairchild  & 
O'Brien  et  al.  bears  date  May  14,  1890,  and 
plaintiff's  rule  was  filed  on  the  19th  of  July, 
1893,  and  consequently  more  than  the  pre- 
Bcriptible  length  of  time  had  expired  at  that 
date.  In  the  opinion  or  decree  of  the  Judge 
a  quo  •nothing  appears  to  indicate  his  views 
on  this  question,  he  having  apparently  as- 


sumed the  position  of  the  plaintiff  to  be  the 
correct  one,  and  dealt  with  the  merits  alone, 
making  no  mention  whatever  of  the  defend- 
ant's plea  of  prescription.  It  is  our  de- 
liberate conviction  that  the  plea  of  prescrip- 
tion should  have  been  maintained,  and  that 
the  Judgment  appealed  from  should  be  re- 
versed. It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the Judgmentappealed  from 
be  reversed  and  annulled;  and  it  is  further 
ordered  and  decreed  that  there  be  Judgm^it 
In  defendant's  favor,  taking  all  costs  of  both 
courts  against  the  plaintiff  and  appellee. 

McENEBY,  J.,  not  having  heard  the  argu- 
ment, takes  no  part  PABLAN6E,  J.,  re- 
cuses himself,  having  been  consulted  as  coun- 
seL 


(46  lA    Ann.   U88) 

KOEHL  et  al.  v.  JDDGB  OF  DIVISION  B 

OF    CIVIL    DISTRICT    COtTRT    FOB 

PARISH  OF  ORLEANS.   (No.  11,419.) 

(Supreme  Court  of  Ixjuisiana.    Dec.  23,  1893.) 

Makdamus  to  Coukt— Restrainino  Nuisanok 
Pendino  Appeal. 
Where,  in  a  case  of  alleged  nuisance 
caused  by  a  business  apparently  lawful,  the 
judge,  ex  parte  and  in  limine,  improvidentiy 
issues  an  order  for  the  immediate  closing  up  of 
said  bnsiness,  and  the  facts  alleged  and  the  law 
do  not  warrant  such  an  order,  and  the  judge, 
on  a  rule  to  show  cause,  subsequently  modifies 
the  order  of  injunction  so  that  the  business  may 
be  conducted  according  to  the  laws  of  the  state 
and  the  municipal  ordinances,  and  not  other- 
wise, and  80  as  not  to  cause  a  nuisance  to  the 
complainants,  and  forbidding  the  person  com- 
plained of  from  permitting  the  assembUng  of 
disorderly  persons  at  his  place  of  business,  and 
where  the  facts  alleged  m  the  petition  for  in- 
junction do  not  show  that  irr«>arable  injuir 
will  result  to  the  complainants  from  the  modi- 
fied order,  the  lower  judge  will  not  be  com- 
pelled, by  mandamus,  to  grant  a  suspensive  ap- 
peal from  the  modified  order,  and  the  alleged 
nuisance  may  be  controlled  and  regulated  pen- 
dente lite,  under  the  modified  order. 

(Syllabus  by  the  Court.) 

Original  application  of  James  A.  Koehl  and 
others  for  writs  of  mandamus,  prohibitI<m, 
and  certiorari  to  the  Judge  of  division  B  of 
the  civil  district  court  for  the  parish  of  Or- 
leans.   Denied. 

Lazarus,  Moore  &  Lace  and  Droila  &  Aa- 
gustin,  for  relators.  E.  Howard  McCaleb, 
John  Q.  Flynn,  and  W.  B.  Lancaster,  for  re- 
spondent 

PARLANGB,  J.  The  relators  presented  to 
the  Judge  of  division  A  of  the  civil  district 
court  for  the  parish  of  Orleans  a  petition  ha 
which  they  averred  substantially  that  they 
are  citizens,  taxpayers,  and  property  owners 
in  the  radius  comprised  between  Cianal, 
Bourbon,  and  BienviUe  streets  and  Exchange 
alley.  In  New  Orleans:  that  Otto  H.  Schoen- 
hausen  Is  the  proprietor  of  a  concert  hall  or 
variety  saloon  situated  at  the  corner  of  Roy- 
al and  Customhouse  streets.  In  New  Orleans, 
in  which  concert  hall  intoxicating  liquors  are 
sold:  that  said  Schoenhausea  imd  no  legal 
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permit  to  operati-  said  concert  ball,  nor  has 
be  compiled  with  the  municipal  orcUnanpe 
relative  thereto,  and  especially  with  Ordi- 
nance 7012,  Council  Sales,  in  so  far  as  ob- 
taining from  the  mayor  and  city  council  the 
permission  to  set  up  a  place  where  liquors 
are  retailed;  that  certain  acts  of  misconduct 
and  certain  improprieties  ore  there  permit- 
led,  and  that  the  noise  which  comes  from 
said  concert  ball  is  of  itself  an  insupportable 
uulsance;  that  all  of  said  acts  iire  contrflr>- 
to  law,  and  subversive  of  good  order  and 
public  morals;  that,  in  coriseqnence  of  the 
operation  of  said  concert  hall,  respectable 
persons  shun  the  neighborhood  after  night- 
fall, thereby  causing  considerable  damage  to 
the  present  relators,  and  to  other  persons 
conducting  restaurants,  hotels,  stores,  etc. 
They  alleged  Irreparable  injury  to  an  amount 
exceeding  $2,500  to  each.  They  prayed  for 
an  injunction  restraining  said  Schoenhausen 
from  conducting  or  operating  said  concert 
hall.  The  Judge  of  division  A  of  said  dvil 
district  court  granted  the  Injunction  on  a 
bond  of  $2,000,  and  the  suit  was  allotted  to 
division  B  of  said  court  The  defendant  in 
the  Injunction  suit  excepted  that  the  petition 
discloses  no  cause  of  action,  and  that  the 
plaintiffs  in  the  suit  are  without  right  to 
stand  in  judgment,  and  bare  no  authority  to 
represent  the  state  or  the  city  of  New  Or- 
leans in  the  premises.  The  defendant,  re- 
serving his  exceptions,  also  answered  by  a 
general  denial,  admitting  that  he  Is  the  own- 
er of  the  concert  saloon  In  question.  He  as- 
serted that  he  had  obtained  licenses  from  the 
city  of  New  Orleans  and  the  state,  and  a  per- 
mit from  the  city  of  New  Orleans,  prior  to 
the  issuance  of  the  injunction;  and  that  there- 
fore said  writ  could  not  lawfully  Issue,  in 
advance  of  trial  on  the  merits  to  suppress 
the  same  as  a  nuisance.  He  further  asserted 
that  his  establishment  is  situated  In  that  part 
'>t  New  Orleans  whore  such  establisbmentrt 
have  existed  and  been  carried  on  for  years, 
without  let  or  hindrance  from  the  plalntUQs 
or  others  in  the  vicinity;  that  plalntlfTs  are 
estopped  by  their  laches,  silence,  and  Inac- 
tion; and  that  they  have  damaged  him  in  a 
large  amount  by  their  Illegal  and  malicious 
action.  Subsequently,  the  present  relators 
Oled  an  amended  petition  in  the  injunction 
suit.  In  which  they  averred  more  In  detail 
their  causes  of  complaint,  and  alleged  more 
fully  the  Injury  to  their  occupations  and  to 
the  rental  value  of  their  prop'>rty,  caused  by 
the  operation  of  the  concert  ball  in  the  wan- 
ner tliey  described;  and  they  alleged  that 
the  concert  hall  Is  not  only  a  common  public 
uulsance,  but  also  a  private  nuisonce.  They 
alleged  that  neither  the  legislature  nor  the 
city  of  New  Orleans  has  the  power  to  license 
or  permit  the  conduct  of  the  Immoral  cstab- 
llshmeut  described  by  them,  or  any  immoral 
establishment,  and  that  any  act  of  the  leg- 
islature or  ordinance  of  the. city  of  New  Or- 
l<-ans  authcfflzlng  the  licensing  of  such  es- 
tablishment is  unconstitutional.  They  at- 
v.l4so.no.8 — 23 


tacked  specially  the  constitutionality  of  any 
act  of  the  general  assembly  licensing  a  con- 
cert saloon  in  which  certain  dances  are  pa- 
formed.  They  averred  that.  If  the  legislature 
had  the  right  to  license  such  an  establish- 
ment, Schoenhauseu  has  not  obtained  the  con- 
sent of  a  maJcMity  of  the  property  holders 
and  residents  within  a  radius  of  300  feet 
from  said  concert  hall.  The  state,  through 
the  attorney  general,  Intervened  in  the  In- 
junction suit,  adopting  the  averments  of  the 
petition  filed  by  the  present  relators,  (except 
as  to  private  interests,)  and  alleged  that  said 
concert  hall  is  a  public  nuisance,  contrary  to 
good  morals  and  public  order,  and  that 
Schoenhausen  has  not  obtained  the  consult 
of  a  majority  of  the  property  owners  and 
residents  within  a  radius  of  300  feet  Tbe 
lower  judge  having  refused  to  dissolve  the 
injunction  on  bond,  a  rule  was  Issued  to  the 
present  relators  to  show  cause  why  the  In- 
junction should  not  be  so  modified  as  to  per- 
mit Schoenhausen  to  open  and  carry  on  Ills 
business  of  concert  saloon  and  barroom  "in 
conformity  to,  and  in  obedience  to,  the  laws 
of  the  state  and  ordinances  of  the  city  of 
New  Orleans,  and  forbidding  him  firom  car- 
rying on  said  business  in  violation  of  the 
laws  of  tbe  state  and  the  ordinances  of  the 
city  of  New  Orleans."  In  this  rule,  Schoen- 
hausen averred  that  he  had  paid  his  state 
and  city  licenses,  and  annexed  the  same, 
amounting  to  $6,000,  for  1883.  The  present 
relators  excepted  to  this  rule  on  the  ground 
that  it  is  unauthorized  by  law,  and  that  It  is 
an  attempt  to  anticipate  the  trial  on  the 
merits.  The  lower  judge  overruled  this  ex- 
ception, and  after  hearing  the  rule  he  modi- 
fied the  Injunction  by  enjoining  Schoen- 
ha.u8en  "from  carrying  on  his  barroom  and 
concat  saloon  In  any  manner  violative  of 
the  laws  of  the  state  or  the  ordinances  of  the 
city  of  New  Orleans,  and  forbidding  him 
from  permitting  disorderly  persons  to  con- 
gregate therein,  or  othawise  creating  a  nui- 
sance in  his  said  establishment  injurious  to 
the  plaintiffs."  In  his  opinion,  on  modifying 
the  injunction,  the  lower  Judge  said  sub- 
stantially that  the  injunction  did  not  Issue 
as  a  matter  of  right  under  article  296,  Code 
Pr.,  but  under  article  303,  Id.,  which  vests 
in  the  Judge  a  discretion  to  determine  wheth- 
er the  injurious  acts  set  forth  entitled  a  com- 
plainant to  an  injunction;  and  that  as  the 
Judge,  in  cases  arising  under  article  303,  Id., 
has  a  discretion  in  allowing  or  refusing  au 
injunction  before  trial,  he  Is  In  like  manner 
vested  with  discretion  to  modify  a  prelimi- 
nary injunction  which  Improvldently  issued, 
and  is  used  to  deprive  a  litigant  of  a  legal 
right  to  be  heard  in  court,  or  is  used  to 
finally  decide  a  case  before  trlaL  The  lower 
Judge  further  said  that  by  the  charter  of  the 
dty  of  New  Orleans  (Act  No.  20  of  1882,  {  8) 
and  the  license  law  of  the  state,  (Act  No.  150 
of  1890,)  concert  saloons  are  authorized  and 
licensed,  and  that  the  supreme  court  has  de- 
creed the  validity  of  the  acts  of  the  leglslar 
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tore  Imposing  a  Ucenae  upon  those  establish- 
ments, and  that  those  acts  have  been  recog- 
nized and  enforced  by  the  supreme  court 
He  further  said  that  Act  No.  68  of  1888,  re- 
quiring the  consoit  of  a  majwlty  of  the  prop- 
erty owners  and  residents  within  a  radius  of 
300  feet  from  the  concert  saloon,  had  been 
declared  null  and  void  at  the  suit  of  the  at- 
torney genial  a^nst  McCuen  et  al.,  (No. 
24,711  of  the  clvU  district  court;)  that  the 
writ  should  not  have  Issued  bef<x«  trial,  dos- 
ing up  said  establishirent;  and  that,  before 
trial,  the  manner  in  which  the  eetabllriiraent 
Is  conducted  may  be  controlled  by  injunc- 
tion so  as  not  to  cause  a  nuisance.  The 
plaintlfTs  in  the  injunction  suit  prayed  for  a 
suspensive  appeal  from  the  order  modifying 
the  injunction,  which  appeal  wa^  refused  by 
the  lower  judge.  Thereupon  the  plaintiffs  ap- 
plied to  this  coxui:  for  writs  of  mandamus, 
prohibition,  and  certiorari. 

The  lower  judge  answers  the  order  issued 
from  this  court  by  asserting  the  validity  of 
his  action,  substantially  for  the  reasons 
stated  by  him  on  modl^ng  the  injunction. 
Schoenhausen  answers,  averring,  among 
other  things,  that  the  petition  for  injunction 
discloses  no  irreparable  Injury;  that  the 
amended  petition  and  the  Intervention  of  the 
attorney  general  have  never  been  served  on 
him,  and  were  filed  after  his  exceptions  and 
answer;  that  the  supplemental  petition, 
changing  the  issues,  should  not  have  been  al- 
lowed in  an  Injunction  suit;  that  the  judge 
a  quo  had  the  right  to  take  judicial  notice  of 
the  suit  brbught  by  the  state  against  McCuen 
et  al;  that  the  barroom  mentioned  was  es- 
tablished in  compliance  with  Ordinance  7012, 
and  relators'  statement  to  the  contrary  is 
false;  that,  moreorer,  the  state  laws  licens- 
ing concert  salocms  authorize  the  carrying 
on  of  a  barroom,  as  appears  folly  from  de- 
cisions of  the  supreme  court;  that  by  Its 
charter  the  dty  of  New  Orleans  Is  author- 
ised to  suppress  all  nuisances,  and  Its  coun- 
cil has  express  power  to  close  houses  for  re- 
tailing alcohi^o  liquors  when  the  public 
safety  may  require;  that,  a  summary  process 
being  provided  by  statute  for  the  abatement 
of  all  nuisances  by  the  dty,  the  court  should 
not  Interfere  by  injunction;  that,  by  the 
state  law,  the  carrying  on  of  concert  saloons 
and  barrooms  is  authorized  on  payment  of 
license,  which  be  has  paid  to  the  state,  as 
well  as  another  to  the  dty;  that  said  busi- 
ness, being  legal,  cannot  be  abated  as  a  nui- 
sance at  the  suit  of  private  Individuals;  that 
for  any  injury  suffered  by  relators  in  the 
premises  they  have  thdr  action  in  damages, 
but  no  right  to  close  up  respondent's  estab- 
lishment in  advance  of  the  trial  on  the  mer- 
its. He  quotes  statutes  and  decisions  in  sup- 
port of  his  answer. 

In  this  case,  when  the  petition  for  Injimo- 
tion  was  presented  to  the  judge,  he  might 
hare  refused  to  sign  the  order  dosing  the 
establishment,  leaving  the  applicants  to  seek 
such  remedy  m  the  law  might  have  afford- 


ed; or  the  judge  might  originally  have  grant- 
ed the  order  which  is  now  complained  of. 
An  ex  parte  order  for  the  issuance  of  an  in- 
junction is  not  a  judgment  If  the  judge 
should  discover  that  It  Improvidently  issued, 
—that  it  was  too  broad,  and  in  excess  of  his 
power,— it  seems  that  he  should  have  the 
right  to  correct  his  error.  State  v.  Fowler, 
42  La.  Ann.  147,  7  South.  180;  State  v.  Levy, 
86  La.  Ann.  944.  It  is  urged  by  the  respond- 
'ent  judge  that,  if  such  a  power  does  not 
exist,  a  litigant  might  suffer  Injury,  although 
the  judge  whose  order  was  causing  the  In- 
jury migbt,  an  instant  after  rendering  It, 
realize  and  acknowledge  that  it  was  im- 
provident But  it  is  not  necessary  for  us 
to  pass  on  this  point  to  dedde  the  matter 
presented  for  adjudication.  This  court  has 
held  distinctly,  and  it  Is  settled,  that,  in  the 
matter  of  the  dissolution  of  an  injunction, 
the  allegation  of  Irreparable  injury,  set  out 
in  the  petition,  is  not  ccmclusive.  Slaughter- 
house CSo.  V.  Police  Jury,  82  La.  Ann.  1192; 
Cresent  City,  etc.,  Co.  v.  Butchers'  Union, 
etc.,  Co.,  83  La.  Ann.  930;  Schmidt  v. 
Foncher,  37  La.  Ann.  175;  State  v.  Judge, 
Id.  826;  State  v.  Davey,  39  La.  Ann.  992,  3 
South.  181.  The  relators  sought  and  ob- 
tained, for  the  time  being,  the  immediate 
abatement  of  the  alleged  nuisance,  and  they 
prayed  for  and  obtained  a  complete  reversal 
of  the  status  of  Schoenhausen's  business. 
This  court  has  held  that  as  a  general  rule, 
subject  to  exceptions,  the  mandatory  writ  of 
Injunction  will  not  issue  ex  parte  before 
trial.  Black  v.  Towboat  Co.,  81  La.  Ann. 
497;  Barrett  v.  City  «f  New  Orleans,  33  La. 
Ann.  544.  This  court  has  also  held  that  a 
preliminary  Injunction  will  not  be  used  to 
oust  a  person  in  possession.  New  Orleans 
&  N.  E.  R.  Co.  V.  Mississippi,  T.  B.  &  L. 
R.  Co.,  86  La.  Ann.  661;  State  v.  Lyon,  41 
La.  Ann.  952,  6  South.  722.  Mr.  Pomeroy 
states  the  equity  jurisprudence  to  be  as  fol- 
lows: "This  term,  [mandatary  injunctions,] 
In  strictness,  is  confined  to  interlocutory  or 
preliminary  injunctions.  Where,  on  the  final 
hearing  in  a  case  of  nuisance,  or  interfer- 
ence with  easements,  or  continued  trespass 
analogous  to  trespass,  the  relief  is  granted, 
compelling  the  defendant  to  remove  his  ob- 
structions or  erections,  and  to  restore  the 
plaintiff  to  his  original  condition,  and  there- 
by to  end  the  wrong,  the  remedy  Is  in  tact 
an  ordinary  decree  for  abatement  and  Is  In 
no  proper  sense  an  injunction  of  any  kind; 
but  in  these  and  simflar  cases  the  preliminary 
Injunction,  while  purporting  to  simply  re- 
strain the  wrong,  and  while  negative  in  Its 
terms,  may  be  so  framed  that  it  restrains 
the  defendant  trom  permitting  his  previous 
wrongful  act  to  operate,  and  therefore  vir- 
tually compels  him  to  undo  It  by  removing 
the  obstructions  or  erections,  and  by  restor- 
ing the  plaintiff  to  his  former  conditi<m. 
Such  an  injunction  is  termed  'mandatory,' 
and  resembles,  in  its  effect  the  restorative  In- 
terdict of  the  Boman  law.    It  Is  used  where 
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the  Injury  la  immediate,  pressing,  and  Irrep- 
arable, and  dearly  established  by  tbe 
proote,  and  not  acquiesced  In  by  the  plain- 
tiff; since  an  order  directly  compelling  an 
abatement  of  the  nuisance,  or  a  removal  of 
HtB  obstruction,  cannot  be  made  npon  inter- 
loontWT  motion.  The  mle  is  fully  estab- 
lished—at least  by  the  Eng^h  dedstons,  and 
is  not  controverted  by  American  authority— 
that  in  such  cases,  where  the  facts  are  dear- 
ly established,  and  the  injury  Is  real,  and 
the  plalntifF  acted  promptly  npmi  bis  acquire 
Ing  knowledge  of  the  defendant's  proceeding, 
a  preliminary  mandatory  injunction  may  be 
granted,  alttaongh  the  act  complained  of  was 
fully  comi^eted  before  the  suit  was  com- 
menced. It  sboold  be  observed,  however, 
that  no  other  equitable  remedy  Is  m<H:e  liable 
to  be  defeated  by  acquiescence,  or  by  delay 
on  tbe  plaintiff's  part,  from  which  acquies- 
cence may  be  inferred."  Bdtr.  High,  In  his 
woife  on  InjunctlMiB,  says:  "Mandat<M7  in- 
junctions are  seldom  allowed  before  a  final 
bearing,  ttiough  they  may  be  granted  on  Inter- 
locntory  ai^Ucatlons;  and,  while  a  court  of 
equity  is  always  reluctant  to  grant  a  mandsr 
tory  injunction  npon  an  interlocutory  appli- 
cation and  before  final  hearing,  it  may  yet 
do  so  In  an  extreme  case,  when  the  right  Is 
dearly  established,  and  tbe  invasion  of  the 
right  results  In  serious  Iitjury."  The  e8tal>- 
llshment  in  question  is  one  of  a  kind  licensed 
by  the  law  of  the  state.  This  court  has  in 
several  cases  passed  upon  matters  relative 
to  the  licensee  imposed  on  such  establish- 
ments. The  petition  for  Injunction  sets  out 
a  considerable  volume  of  matter  in  pais,  as 
to  the  manner  of  conducting  the  particular 
establishment  in  question.  Cases  may  un- 
questionably arise  in  which  the  courts  would 
have  the  iiower  to  prostrate  a  nuisance  be- 
fore triaL  Yet,  when  the  matter  Involves 
the  absolute  closing  up,  in  advance  of  any 
hearing  on  the  merits,  of  a  business  ap- 
parently authorised  by  law.  It  Is  manifest 
that  the  courts  will  act  with  caution,  and 
snly  In  clear  cases.  The  business  of  no  one 
would  be  safe  if,  upon  an  ex  parte  charge 
that  it  is  a  nuisance,  and  before  an  oppor- 
tunity to  di8i«'ove  is  afforded,  a  court,  with- 
out first  being  satisfied  that  it  Is  a  case  re- 
quiring an  extraordinary  remedy,  were  to 
close  the  business.  The  case  presented,  clr- 
oomstanoed  as  It  Is,  does  not  appear  to  us 
to  be  such  a  one  as  warranted  the  rendering, 
tn  limine  and  ex  parte,  of  a  virtual  decree 
of  abatement  We  distinctly  say,  however, 
that  we  are  not  to  be  understood  as  in  any 
manner  expressing  or  Intimating  an  opinion 
as  to  the  merits.  The  question  for  us  now 
to  decide  is  whether  the  modification  of  the 
order  of  Injunction  will  cause  irreparable  in- 
Jury  to  tbe  relators,  and  whether,  for  that 
reason,  they  are  entitled  to  a  suspensive  ap- 
peal from  that  order.  We  mean  only  that, 
after  considering  the  facts  stated  In  the  pe- 
tition for  InjunotlOD,  the  order  modifying  the 
Injunction^  and  the  law,  we  are  satisfied  that 


no  irreiMtraMe  injuiy  can  result  to  the  rdat- 
ors  from  the  order.  We  do  not  see  how, 
during  the  time  which  will  elapse  until  the 
case  comes  to  us  on  appeal,  the  relators  can 
be  irreparably  Injured  by  the  conduct  of  the 
business  In  accordance  with  the  laws  of  tbe 
state  and  the  ordinances  of  the  city,  and  so 
as  not  to  cause  a  nuisance  to  the  relators. 
We  agree  with  the  district  Judge  that,  pen- 
dente lite,  the  alleged  nuisance  may  be  prop- 
erly controlled  and  regulated  under  the  modi- 
fied order.  The  relators  are  not  entitled  to 
the  relief  sought  by  them.  The  court  being 
of  opinion  that  the  relators  have  not  shown 
sufficient  grounds  for  the  allowance  of  the 
writs  of  mandamus,  prohibition,  and  certio- 
rari herein  prayed  for,  and  that  the  relators 
are  not  entitled  to  said  writs,  the  application 
for  the  same  is  hereby  refused,  and  the  pro- 
visional orter  herein  granted  ia  set  aalde. 


(M.  AU.  541) 

TBRBT,  County  Treasurer,  v.  C0CHBAN1& 

(Supreme  Court  of  Alabama.     Dec.  20, 1893.) 

Smtvtss— Title— BuBraoT-MATTBB. 

Act  No.  418  of  1882-08,  (Acta  1802-98. 
pp.  934-936,)  entitled  "An  act  to  provide  for  and 
re;;ulate  the  pay  of  state  witnesses  in  T.  coun- 
ty," and  setting  apart  one-half  of  all  fines  col- 
lected in  the  courts  of  the  connty  to  the  pay- 
ment of  witnesses  for  the  state  in  criminal 
prosecutions  in  said  courts,  clerk  of  the  circuit 
court,  and  sheriff,  who  shall  be  reaulred  to  ap- 
pear in  criminal  prosecutions,  violates  Const, 
art.  4,  I  2,  declaring  that  each  law  shall  contain 
but  one  subject,  which  shall  be  expressed  in  its 
title,  and  is  entirely  void,  its  provisions  being 
so  dependent  on  eadi  othor.  . 

Appeal  fF(»n  circuit  court,  Tuscaloosa 
county;   8.  H.  Sprott,  Judge. 

Actl<«  by  W.  O.  Cochrane  against  X  B. 
Terby,  as  treaairer  of  the  county  of  Tuscan 
loosa,  to  recover  the  amount  due  on  certain 
state  witnesses'  tickets  that  had  been  issued 
by  the  clwk  of  the  county  court  of  Tusca- 
loosa county.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

The  plaintiff  based  his  right  to  recover  on 
an  act  of  the  general  assembly  entitied  "An 
arct  to  provide  for  and  regulate  the  pay  of 
state  vrltnesses  In  Tuscaloosa  county,"  and 
alleged  In  his  complaint  that  said  state  wit- 
nesses' tickets  had  been  regularly  indorsed 
to  him,  and  he  was  the  owner  thereof.  The 
defendant  demurred  to  the  complaint  on  the 
ground  that  the  said  act  of  the  general  as- 
sembly, on  which  the  plaintiff's  demand  was 
based,  and  on  whidi  the  complaint  counted, 
was  unconstitutional  and  void,  as  violative 
of  section  2,  art.  4,  of  the  constitution  of 
Alabama,  and  that  the  subject  of  the  act 
was  not  clearly  expressed  In  the  titie,  and 
that  the  said  act  contains  more  than  one 
subject  This  demurrer  was  overruled,  and 
the  defendant  pleaded  two  special  pleas. 
Plalntilfs  demurrer  to  these  pleas  being  sus- 
tained, the  defendant  declined  to  plead  fur- 
ther, and  there  was  Judgment  rendered  toe 
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the  plaintiff  npon  a  Terdlct  being  returned 
by  the  Jury. 

Foster  &  Oliver,  for  appellant  Wm.  G. 
Cochrane  and  A.  B.  McEachin,  for  appellee. 

McCLELLAN,  J.  Act  No.  418,  passed  at 
the  session  of  1892-03  of  the  general  assem- 
bly, (Acts  1882-93,  pp.  934r-936,)  is  entitled 
"An  act  to  provide  for  and  regulate  tiie  pay 
of  state  vritnessea  in  Toscaloosa  county." 
The  subject  of  the  enactment,  thus  expressed 
in  its  caption,  is  provided  for  in  the  body 
of  the  act;  bat,  in  addition  to  provisions  cog- 
nate, germane,  and  properly  referable  to  a 
scheme  for  the  payment  of  state  witnesses 
in  said  county,  there  are  incorporated  in  the 
text  of  the  act  provisi<w8  and  regulations 
for  the  payment  of  the  fees  of  the  circuit 
court  clei^  and  the  sheriff  of  that  county, 
earned  in  criminal  cases,  of  which,  obvious- 
ly, there  is  no  Intimation,  much  less  an  ex- 
pression, in  the  caption.  Thus,  section  1  of 
the  act  provides  "that  one  half  of  all  the 
fines  and  forfeitures  collected  in  the  circuit 
or  county  courts,  or  any  other  courts  of  Tus- 
caloosa county,  and  all  the  proceeds  of  the 
hire  of  county  convicts  of  Tuscaloosa  coun- 
ty, is  hereby  set  apart  and  appropriated  to 
the  payment  of  witnesses  for  the  state  in 
criminal  prosecutions  in  said  courts,  eUrk  if 
the  eireuit  court  and  *heriff  who  shall  be 
summoned  and  required  to  appear  in  crim- 
inal prosecutions  after  the  approval  of  this 
act  The  remaining  one  half  of  the  fine  and 
forfeiture  fund  shall  be  held  to  pay  present 
outstanding  claims  against  said  fund,  as  now 
provided  by  law."  And  by  section  8  it  is 
provided  "that  when  any  convict  is  sen- 
tenced to  hard  labor  for  the  county  to  pay 
the  fine  and  costs,  the  biter  of  such  convict 
shall  pay  to  the  proper  officer  the  costs  due 
the  state's  witnesses,  and  officer*  of  '.he 
court,  which  accrued  in  such  conviction  in 
behalf  of  the  state,  in  advance,  and  such 
sum  shall  be  placed  to  the  credit  of  the  fine 
and  forfeiture  fund,  and  shall  be  disbursed 
by  the  treasurer,  or  iierson  acting  as  such 
according  to  the  provisions  of  this  act" 
The  italldzatlon  in  these  excerpts  is  ours. 
The  purpose  of  the  legislature  to  provide  in 
this  act  for  and  regulate  the  payment  of  the 
costs  due  the  clerk  and  sheriff  is  further  ac- 
centuated by  tlie  requirement  of  section  7 
that  all  fines  and  forfeitures  should  "be  col- 
lected in  lawful  money  of  the  United  States, 
and  none  other,"  and  that  such  money  should 
be  paid  into  the  county  treasury  to  the  cred- 
it of  the  fine  and  forfeiture  fund,  so  that  the 
claims  of  officers  could  not  be  utilized  by 
them  in  the  payment  of  fines  and  forfei- 
tures, as  they  might  have  been  under  the  law 
theretofore  existing;  and  also  by  reference 
to  the  providon  of  the  first  section  quoted 
above,  to  the  effect  that  the  remaining  one- 
half  ot  the  fine  and  forfeiture  fund  shall  be 
held  to  pay  present  outstanding  claims 
against  said  fund,  as  provided  by  existing 


law;  the  conclusion  being  Inevitable  ttiat 
the  officers  could  receive  nothing,  except 
under  this  act  and  it  being  equally  manifest 
the  legislature  intended  they  should,  in  some 
way,  receive  payment  of  their  claims.  It  is 
therefore  clear  that  the  body  of  this  act  con- 
tains, and  undertalses  to  provide  for  and 
regulate,  not  only  the  subject-matter  ex- 
pressed in  its  caption,  (the  payment  of  "state 
witnesses  in  Tuscaloosa  county,")  but  also 
a  subject-matter  (the  payment  of  officers' 
costs  accruing  in  behalf  of  the  state)  whlcb 
is  not  expressed,  or  even  hinted  of,  in  the 
capti(Mi,  and  which  is  wholly  separate  and 
distinct  from  the  subject  expressed  therein. 
It  Cannot  be  doubted  that  the  text  of  the  en- 
actment is  violative  of  the  inhibition  of  sec- 
tion 2,  art.  4,  of  the  constitution,  that  "each 
law  shall  contain  but  one  subject  which 
shall  be  clearly  expressed  in  Its  title,"  etc., 
nor— at  least,  in  so  far  as  the  subject  not  ex- 
pressed In  the  caption  Is  attempted  to  be 
provided  for— that  the  act  Is  void.  Ex  parte 
Cowert,  92  Ala.  94,  9  South.  225;  Montgom- 
ery V.  State,  88  Ala.  141,  7  South.  61;  Bal- 
lentyne  v.  Wldcersham,  T5  Ala.  633;  Stein 
V.  Leeper,  78  Ala.  517;  £^x  parte  Reynolds, 
87  Ala.  138,  6  South.  335. 

Whether  the  whole  enactment  is  void  de- 
pends upon  a  further  inquiry,  namely,  cau 
the  provisions  in  relation  to  the  payment  of 
officers'  costs  be  separated  from  those  In 
reference  to  the  payment  of  state  witnesses, 
so  that  the  former  may  be  stricken  from  the 
act,  and  leave  an  enactment  "complete  with- 
in itself,  sensible,  capable  of  being  executed, 
and  wholly  Independent  of  that  which  Is  re- 
jected?" We  do  not  think  the  provisions  in 
question  can  be  so  separated.  They  are -so 
interlaced,  so  dependent  upon  each  other, 
that  we  feel  great  violence  would  be.  done 
to  the  legislative  intent— indeed,  to  the  letter 
in  which  that  Intent  is  expressed— by  ttie 
emasculation  of  the  provisions  of  the  act 
so  far  as  they  relate  to  officers,  and  the  en- 
forcement of  those  provisions  in  respect  of 
witnesses.  In  reality,  the  provisions  of  chief 
Importance  In  the  enactment,  with  respect  to 
these  subjects,  severally,  are  not,  in  form  or 
substance,  severable  provisions,  at  all.  For 
Instance,  section  1  sets  apart  and  appro- 
priates one-half  of  ibe  fine  and  forfeiture 
fund,  not  to  witnesses  alone  or  to  offlcere 
alone,  but  jointly,  to  both  classes.  The  act 
provides  that  witnesses  shall  receive  a  part 
and  a  part  only,  of  this  moiety,  and  that 
court  officers  shall  receive  a  part  of  it  To 
strike  out  the  provision  so  far  as  it  con- 
ferred a  benefit  on  officers  would  be,  not  to 
eliminate  a  provision  made  separately  Ust 
them,  but  to  strike  out  in  part  the  provision 
having  reference  to  state  witnesses,  and  to 
give  them  the  whole  of  a  fund  which  \3a.B  leg- 
islature never  Intended,  and  has  not  provided, 
that  they  should  have,  except  in  comnicn 
with  the  clerk  and  sheriff.  The  one  set  of 
beneficiaries  cannot  be  deprived  of  the  ihto- 
visions  attempted  to  be  made  for  thnn  wlth- 
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oat,  at  tbe  Bam«  time,  radically  changing 
the  provisions  attempted  and  Intended  to  be 
made  for  tbe  other.  If  the  act  should  B,tand 
at  all,  BO  far  as  it  relates  to  witnesses,  it 
wodld  stand,  not  as  it  was  enacted,  but  as 
it  is  changed,  even  in  respect  of  such  wit- 
nesses, by  the  judicial  elimination  from  it 
of  provisions  which  not  only  had  relation 
to  the  costs  of  court  officers,  but  which  bore 
also  upon  the  fund  for  the  compensation  of 
witnesses,  and  limited  Its  amount.  More- 
over, while  the  legislature  might,  perhaps, 
have  denied  to  officers  all  participation  in 
the  fine  and  forfeiture  fund,  it  has  most  clear- 
ly evinced  a  contrary  intention  by  this  en- 
actment; and  this  Intention  would  be  en- 
tirely defeated  if  this  act  Is  upheld  as  to  the 
subject  expressed  in  its  title,  and  adjudged 
bad,  as  it  must  be,  in  respect  of  the  clerk 
and  sheriff;  for  with  one  moiety  of  the  fund 
appropriated  to  witnesses,  and  the  other  to 
there  is  not,  and  could  never  be,  any  part  of 
the  payment  of  "present  outstanding  claims," 
it,  or  any  other  fund,  available  for  the  pay- 
ment of  officers'  costs. 

For  these  reasons,— and  others,  growing 
out  of  pre-existing  law  on  the  subject,  might 
t>e  given,— we  conclude  that  the  provisions 
of  the  statute  in  their  application  to  officers 
and  witnesses  are  not  separable;  that  to 
strike  out  its  references  and  attempted  pro- 
visions for  officers'  costs  would  not  leave  the 
act  to  operate  according  to  its  terms  and 
clear  intent,  even  as  to  witnesses;  and  that, 
of  consequence,  the  whole  act  is  unconstitu- 
tional and  void.  Plaintiff  expressly  claimed 
under  this  void  act  The  complaint,  in 
terms,  counts  upon  the  provisions  of  it  which 
we  have  discussed.  The  demurrer  raised 
the  question  of  the  constitutionality  of  tbe 
enactment.  It  should  have  been  sustained. 
For  the  error  oommitted  in  overruling  the 
demurrer,  the  judgment  of  the  circuit  court 
must  be  reversed.  Other  questions  present- 
ed by  the  record  need  not  be  considered. 
The  cause  is  remanded.  Reversed  and  re- 
manded. 


OOl  Ala.   EM) 

CITY  COUNCIIi  OF  SHEFFIELD  v.  HAR- 
RIS. 
(Snpreme  Oonrt  of  Alabama.     Dec.  20,  1S93.> 

IIdhicifai.  Cobpobations— In^uiiibs  to  Eufix>tb 
— Negliobrcb  of  Superintendbnt. 

1.  In  an  action  against  a  mnnicipal  con>ora- 
tion  for  personal  injuries  sustained  by  a  laborer 
employed  by  it,  a  complaint  which  alleges  that 
defendant,  through  its  agents  and  employes  in- 
trusted with  the  superintendence  of  the  worlc, 
buried  a  dynamite  cartridge  at  the  place  where 
plaiutiff  was  set  at  woric,  without  any  notice  or 
warning  to  him,  and  that  it  exploded  while  he 
was  so  at  work,  states  a  cause  of  action  under 
Code,  §  2590,  subd.  2,  which  renders  an  em- 
ployer liable  for  an  injury  to  his  servant  caused 
by  the  negligence  of  the  person  to  whom  the 
master  has  intmated  the  superintendence  of  the 
work. 

2.  A  city  which  has  placed  a  superintend- 
ent in  charge  of  a  gan^  of  laborers  cannot  be 
beard  to  deny  the  legality  of  his  appointment. 


!n  an  action  by  one  of  the  laborers  for  Injuries 
through  the  superintendent's  negligence. 

3.  A  city  is  not  liable  to  a  laborer  in  its 
employ  for  injuries  inflicted  through  the  negli- 
gence of  a  coeervant,  but  only  for  the  negli- 
gence of  such  employes  as  it  intrusts  with  the 
superintendence  or  the  work,  since  its  liability 
in  such  cases  does  not  depend  on  tbe  duties  it 
owes  the  public,  but  on  the  principles  applica- 
ble to  master  and  servant. 

Appeal  from  circuit  court,  Colbert  county; 
H.  C.  Speake,  Judge. 

Action  by  Joe  Harris  against  the  city  coun- 
cil of  Sheffield  for  personal  injuries  caused 
by  the  alleged  negligence  of  the  defendant's 
officers,  agents,  or  servants.  There  was  judg- 
ment for  the  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Joseph  H.  Nathan,  toe  appelant  Kirk  & 
Almon,  for  api)ellee. 

STONE,  O.  J.  The  present  case  was  in 
fact  tried  on  the  third  or  amaided  count. 
It  avers  that  plaintiff,  Harris,  an  employe, 
was  Injured  April  16,  1S89,  while  digging 
gravel  for  defendant  corporation;  "that  prior 
to  said  date  the  defendant,  [city  of  Shef- 
field,] throtigh  its  agents  and  employes  in- 
trusted with  the  superintendence  of  said 
work,  buried  a  dynamite  cartridge  at  the 
place  where  said  gravel  was  being  dug, 
and  left  it  there,  unexploded,  without  giving 
notice  or  warning  to  any  one  that  it  was 
so  buried,  knowing  it  was  dangerous  to 
leave  it  in  that  hidden  place,  unexploded, 
and  that  it  was  endangering  the  lives  of  per- 
sons who  might  be  engaged  in  digging  grav- 
el. Yet  the  defendant,  its  agents  or  em- 
ployes, as  above  stated,  carelessly  and  reck- 
lessly, and  without  having  any  regard  for 
the  safety  of  persons  digging  gravel  at  that 
place,  left  said  dynamite  so  burled,  without 
giving  any  sign  or  warning  of  danger,  and 
suffered  It  so  to  remain.  And  on  tbe  16th 
day  of  April,  1889,  plaintiff  was  employed 
by  defendant  to  work  on  said  streets  and 
avenues,  and  was  required  to  dig  gravel  for 
that  purpose,  and  instructed  to  dig  where 
defendant  had  hid  and  burie<f  said  dynamite; 
and  plaintiff,  not  knowing  that  dynamite 
was  buried  at  said  place,  began  digging 
gravel,  and  without  seeing  said  dynamite 
cartridge,  or  knowing  It  was  there,  stru<^ 
it,  while  digging  gravel,  and  caused  It  to 
explode,"  etc.  Tbe  plaintiff  then  sets  out 
very  serious  personal  injuries  Infficted  on 
him  by  the  explosion.  This  count  clearly  sets 
forth  a  good  cause  of  action  under  Slibdl- 
vislon  2  of  section  2590  of  the  Code,  and  the 
demurrer  to  It  was  rightly  overruled.  We 
will  not  consider  the  sufficiency  of  the  other 
counts.  Even  If  the  court  erred  in  overrul- 
ing the  demurrers  to  them, — a  concession  we 
must  not  be  understood  as  makUkg,  or  in- 
tending to  make,— it  would  be,  at  most, 
error  without  Injury. 

Plaintiff  received  his  injury  while  digging 
In  a  bank  of  gravel  which  was  being  used 
in  filling  up  or  coating  the  streets  of  Shef- 
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Add.  No  question  Is  raised  as  to  the  sery- 
Ice  be  was  employed  in.  He  was  wwUng 
for  the  city,  being  blred  for  the  purpose. 
Nor  Is  there  proof  of  any  negligence  on  his 
part,  which  led  to  the  explosion  and  to  the 
Injury.  There  was  no  attempt  to  show  that 
plaintiff  was  notified  that  an  Imperfectly  ex- 
ploded cartridge  of  dynamite  had  been  left 
bm-led  In  the  banli:  where  be  was  put  to  work 
He  had  not  been  in  the  employ  of  the  dty 
when,  three  days  before,  as  Is  claimed,  the 
cartridge  was  placed  there  and  attempted  to 
be  exploded.  There  is  conflict  in  the  testimony 
as  to  when  or  how  the  cartridge  was  placed 
there,  and  whether  the  city's  authorities  or 
employes  had  anything  to  do  with  It  The 
testimony  for  the  defense  denies  all  partici- 
pation In  the  placing  of  the  cartridge,  or 
knowledge  that  it  was  there.  If  Howard's 
testimony  be  true.  It  would  seem  the  dyna- 
mite must  have  been  there  before  the  city 
commenced  working  at  that  place  under  his 
superintendency.  There  is  no  pretense,  how- 
ever, that  plaintiff  was  notified  of  its  being 
there^  or  that  he  received  any  warning  or 
caution  in  regard  to  it.  So  no  fault  Is 
chargeable  to  the  plaintiff.  The  testimony 
shows  that  Howard  was  in  superintendence 
of  the  plaintiff  and  the  other  laborers  who 
were  engaged  in  digging  the  gravel.  This  is  not 
denied,  but  it  Is  contended  that  he  (Howard) 
was  not  elected  or  appointed  to  that  super- 
intendency in  the  mode  prescribed  by  law, 
and  that  consequently  any  Injury  caused  by 
his  negligence  while  serving,  or  assuming  to 
serve,  the  dty,  cannot  fasten  a  charge  upon 
the  munldpality.  There  is  nothing  In  this 
objection.  If  he  served  the  city  in  the  ca- 
pacity of  superintendent  of  this  work,  and 
the  dty  authorities  acquiesced  in  such  serv- 
ice, and  took  the  beneflt  of  bis  skill  and 
labor,  the  dty  wUI  not  be  heard  to  deny  the 
legality  of  his  appointment,  nor  Its  respon- 
sibility for  acts  done  by  him  within  the 
scope  of  the  service  he  was  rendering.  So 
far  as  the  question  affects  its  liability,  he 
must  be  treated  as  if  he  were  duly  and 
legally  appointed,  until  the  dty  itself  re- 
nounces and  repudiates  his  acts.  It  cannot  ap- 
propriate the  benefit  and  repudiate  the  burden. 
Hailroad  Co.  v.  Kldd,  29  Ala.  221;  Insurance 
Co.  V.  Peacock,  67  Ala.  253;  Railroad  Co.  v. 
Hill,  76  Ala.  303;  Reynolds  v.  Collins,  78 
Ala.  94;  Alabama  O.  S.  B.  Co.  v.  South  & 
N.  A.  R.  Co.,  84  Ala.  570,  8  Sonth.  286. 

As  we  have  said,  there  was  conflict  In  the 
testimony  as  to  the  pladng  of  the  dynamite 
cartridge  which  caused  the  injury.  Plain- 
tiff's witnesses  testlfled  that  on  the  Saturday 
last  preceding  the  explosion  on  Tuesday, 
caused  by  plaintiff's  pidt,  Howard  himself 
superintended  and  directed  the  blast  at  the 
place  where  the  plaintiff  received  his  Injury. 
Howard  testified  that  he  had  done  no  work  at 
that  spot  until  the  morning  of  the  explosion 
and  disaster,  and  that  he  had  made  no  blast 
there.  This  left  a  conflict  as  to  how,  or  at 
whose  hands;   the  dynamite  cartridge  bad 


been  placed.  The  court,  at  the  Instance  of 
plaintiff,  gave  charge  No.  3,  as  fcdlows:  "U 
the  .dynamite  causing  the  plaintiff's  injury 
^as  careleaBly  and  negUgently  left  buried 
by  the  defendant  or  its  servants  or  agents. 
In  the  discharge  of  their  duty,  before  the 
plaintiff  was  employed  by  the  defendant, 
and  the  plaintiff  cotdd  not,  by  the  use  of 
ordinary  care  and  diligence  or  precaution, 
have  discovered  the  danger,  then  I  charge 
you  that  the  defendant  is  liable  In  this  ac- 
tion, and  your  verdict  should  be  for  the 
plaintiff  for  such  amount  as  you  believe 
from  the  evidence  he  was  damaged,  not  ex- 
ceeding $8,000."  (The  complaint  claims  |S,- 
000  damages.)  To  this  charge  the  defend- 
ant excepted.  It  will  be  observed  that  the 
hypothesis  of  this  charge  is  that  the  dyna- 
mite had  been  "carelessly  and  negligently 
left  burled  by  the  defendant,  or  its  servants 
or  agents.  In  the  discharge  of  their  duty." 
To  be  actionable  unda  that  i>art  of  the 
statute  which  controls  this  case,  (Code,  S 
2590,  Bubd.  2,)  the  injury  must  be  caused 
by  the  negligence  of  some  person  in  the 
service  or  employment  of  the  master  or  em- 
ployer, "who  has  superlntendMtce  intrusted 
to  him,  while  In  the  exerdse  of  such  superin- 
tendence." To  hold  the  masto:  or  employo:  lia- 
ble under  this  provision,  the  negligence  must 
be  that  of  some  agent  or  employe  who  is  In  the 
exerdse  of  superintendence,  and  to  whose  neg- 
ligence in  such  exerdse  the  disaster  is  traced. 
To  hold  otherwise  would  be  to  fasten  lia- 
bility on  the  prindpal,  to  the  employe,  for 
that  which  is  at  most  the  negligence  of  a 
fellow  servant,  having  no  greater  power  or 
authority  than  the  servant  who  complains 
of  the  injury.  This  the  statute  does  not 
authorize.  Cook  v.  Parham,  24  Ala.  21;  Rail- 
way Co.  V.  Smith,  59  Ala.  246;  Smoot  v.  Ball- 
way  Co.,  67  Ala.  13;  Holland  v.  RaUroad 
Co.,  01  Ala.  444,  8  South.  524;  Railway  Co. 
T.  Davis,  92  Ala.  300,  9  South.  252.  The 
prindples  dednred  in  Campbell  r.  City  Coun- 
cU,  53  Ala.  530;  City  of  Eufaula  v.  McNab, 
67  Ala.  588;  Ci^  Council  of  Montgomery  v. 
Wright,  72  Ala.  411;  and  2  Dill.  Mun.  Corp. 
(4th  Ed.)  {  968  et  seq.,^elate  to  the  duties 
and  functions,  properly  so  called,  which  mn- 
nidpal  corporations  owe  to  the  public,  and 
must  perform  for  its  well  being.  They  are 
entlrdy  unlike  those  presented  by  this  rec- 
ord. This  case  presents  only  the  relation  of 
employer  and  employe,  and  must  be  de- 
termined on  the  prindples  whicb  pertain  to 
that  relation. 

Recurring  to  the  first  and  second  counts 
of  the  complaint,  it  may  not  be  improper  to 
remark  that  the  record  contains  no  testi- 
mony that  Howard  was  incompetent  toe  the 
duties  assigned  him,  nor  that  the  dty  au- 
thorities had  notice  or  knowledge  that  the 
dynamite  cartridge  was  buried  or  Imbedded 
in  the  gravd  bank  at  which  plaintiff  was  put 
to  labor.  For  the  single  errw  pointed  out 
above,  the  Judgment  of  the  circuit  court  must 
be  reversed.   Bevarsed  and  remanded. 
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MATTHEWS  et  at  t.  OTATB. 

Supreme  Court  of  Alabama.     Dec.  21,  1S03.) 

Ckimikai.  Law — Ikstbuctiokb — Ckbdibilitt  o» 

WiTXSSB. 

On  a  criminal  trial,  an  instmction  that 
the  jury  may  take  into  consideration  the  fact 
that  anj  of  the  state's  witnesses  are  nnder  in- 
dictment for  the  same  offense  In  determining 
the  weight  of  their  evidence  is  a  mere  argu- 
ment, which  trial  courts  «re  under  no  duty  to 
present  to  the  jury,  and  which  may  be  given  or 
refused  without  error. 

Appeal  from  circuit  court.  Chambers  cotui- 
t7;   N.  D.  Denson,  Judge. 

Robert  Mattbews  and  Marshall  Smith  wen 
Indicted,  tried,  and  convicted  for  arson  In 
wUlfully  setting  fire  to  and  burning  the  jail 
of  Chambers  county,  which  was,  at  that  time, 
occniried  by  a  person,  and  they  appeaL  Af- 
firmed. 

Defendants  were  j<totly  Indicted  fOr  arson 
with  one  Oeorge  Adair.  On  the  trial  of  the 
cause,  as  is  shown  by  the  bill  of  exceptions, 
there  was  testimony  introduced  tending  to 
show  that  they  were  guilty  as  charged  in  the 
indictment  George  Adair,  who  was  jointly 
Indicted  with  the  defendants,  but  who  was 
not  being  tried  with  them,  was  introduced 
as  a  witness,  and  he  testified  that  he  saw 
the  defendants  strike  matches  to  kindle  a 
fire  against  the  door  of  the  jail.  Tlils  was 
the  only  testimony  of  an  eyewitness  to  that 
effect 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

McOLBLLAN,  J.  The  only  exertion  re- 
served on  the  trial  of  this  case  challenges  the 
circuit  court's  action  in  refusing  to  give  the 
following  instruction,  requested  by  the  de- 
fendants: "The  jury  may  look  to  the  fact, 
if  It  be  a  tact,  that  any  of  the  witnesses  for 
the  state  are  nnder  Indictment  for  the  same 
offense  with  which  the  defendants  are  char- 
ged in  deciding  what  weight  they  will  give 
to  his  evidence."  The  exception  is  without 
merit  The  charge  is  a  mere  argument  which 
trial  courts  are  under  no  duty  to  iHresent  to 
the  jury,  and  which  may  be  given  or  refused 
without  error.  Bancroft  v.  Otis,  91  Ala.  279, 
8  South.  286,  and  autbwities  there  cited; 
BrasseU  t.  State,  91  Ala.  45,  8  South.  679; 
Brantley  ▼.  State,  91  Ala.  47,  8  South.  816; 
Potter  V.  State,  82  Ala.  37,  8  South.  402;  Rail- 
road Co.  T.  Sellers,  93  Ala.  8,  8  South.  376; 
Jackson  r.  Robinson,  83  Ala.  167,  9  South. 
381. 


aoo  Ala.  CIS) 

stanton  t.  heard. 
McDonald  v.  same. 

(Supreme  Court  of  Alabama.     Dec  21,  1893.) 
APPEAI.ABI.X  jDDSKsirr  —  VjiOXTina  Attachment 

—  LsVT  ON  Fbopbbtt  in   Cubtodt  of   Chan- 

OBBT  Comn. 

1.  An  order  vacating  the  levy  of  an  at* 
tachment  is  not  a  final  judgment  from  which 


an  aMieal  wil]  lie,  nor  is'  tbsre  any  statute  In 
Alabama  which  authorizes  an  appeal  from  such 
an  order. 

2.  The  lien  acquired  by  the  appointment  of 
a  receiver  of  a  debtor's  property  by  the  register 
of  the  chancery  conrt  and  by  the  taking  of  pos- 
session by  the  receiver,  is  not  abrogated  by  the 
debtor's  appeal  to  the  chancery  court  and  the 
execution  of  a  supersedeas  bond;  and  hence 
the  levy  of  an  attachment  on  the  property  by 
another  creditor  during  the  pendency  or  the  ap- 
peal, without  authority  from  the  chancery  court 
is  void. 

Appeal  from  circuit  court,  Butler  county; 
John  P.  Hubbard,  Judge. 

Charles  W.  Stanton  and  James  M.  McDon- 
ald each  brought  actions  at  law  against 
George  P.  Heard,  and  sued  out  writs  of  at- 
tachment From  an  order  vacating  and 
quashing  the  writs,  plaintiffs  appeaL  Dis- 
missed. 

Gamble  &  Powell,  tat  appellants.  J.  O. 
Blchardaon,  for  app^ee. 

STONE,  a  J.  These  two  cases  are  depend- 
ent on  the  same  state  of  facts,  record  ofiA 
otherwise.    We  will  consider  them  together: 

George  P.  Heard  had  been  engagred  in  sell- 
ing merchandise,  having  a  stock  of  goods  on 
band.  On  January  5,  1891,  he  conveyed  his 
said  stock  of  merchandise  to  W.  Ii.  Tillman. 
This  conveyance  was  in  form  an  absolute 
sal&  On  January,  10,  1891,  Murray  Dibbrell 
&  Co.  and  O'Bryan  Bros,  filed  a  bill  in  chan- 
cery, against  Heard  and  Tillman,  In  which 
they  set  forth  that  they,  severally,  were  cred- 
itors of  said  Heard  before  January  6,  1891, 
and  that  th^  said  demknds  were  still  un- 
paid. It  was  charged  in  said  bill  that  the 
said  conveyance  of  January  6th  was  volun- 
tary, without  con^deratlon,  and  traudul^it 
and  they  son^^t  to  set  it  aside  as  such.  They 
prayed  toe  the  appointment  of  a  receiver  to 
take  charge  and  possession  of  the  goods; 
and  on  the  same  day,  Januaiy  10th,  without 
notice  to  defendants,  the  register  of  the  court 
appointed  one  Pilley  to  be  receiver  of  the 
merchandise,  who  took  i>osse8si(Hi  thereof. 
On  January  13,  1891,  Tillman  appealed  to  the 
chancellor  from  the  register's  order  appoint- 
ing a  receiver,  and  gave  bond  and  sureties 
for  the  successful  prosecution  of  the  appeal. 
The  merchandise  was  thereupon  surrendered 
back  to  the  possession  of  Tillman  to  await 
the  chancellor's  ruling  on  the  appeal  to  him. 
On  January  7,  1881,  Charles  W.  Stanton  and 
James  M.  McDMiald  each  sued  out  original 
•attachments  at  law  against  George  P.  Heard 
on  debts  sworn  to  be  due  from  Iiim  to  them- 
severally.  The  ground  of  the  attachments 
was  that  the  said  George  P.  Heard  had 
fraudulently  disposed  of  his  property.  These 
attachment  writs  were  placed,  January  8, 
1891,  in  the  hands  of  J.  F.  Brown,  sheriff; 
and  on  January  14, 1891,  be  levied  them  on  a 
part  of  the  mwchandise  which  bad  been  con- 
veyed by  Heard  to  Tillman  January  6,  1891. 
It  will  be  borne  In  mind  that  this  merchan- 
dise had  been  committed  to  the  custody  of 
Pilley,  receiver,  by  the  register's  (urder  made 
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January  lOth,  and  had  been  restored  to  Till- 
man January  13th,  on  the  execution  by  him 
of  the  appeal  and  supersedeas  bond.  On  Jan- 
uary 17,  1891,  the  chancellor  heard  and  dis- 
posed of  the  appeal  taken  by  Tillman  from 
the  register's  order  appointing  Pilley  receiv- 
er In  said  suit  of  Murray  Dibbrdl  &  Co.  and 
O'Bryan  Bros,  against  Heard  and  Tillman. 
He  overruled  and  denied  the  motion  to  va- 
cate and  set  aside  the  order  of  the  register 
that  a  receiver  be  appointed;  but  he  displaced 
Fllley,  the  registw's  appointee,  and  appoint- 
ed Brown,  the  sheriff,  to  be  receiver.  He  or- 
dered him,  however,  not  to  mix  the  goods, 
but  to  keep  those  he  had  levied  on  under 
the  attachments  at  law  separate  from  those 
he  had  not  so  levied  on.  The  chancdlor  was 
also  asked  to  vacate  the  levies  which  had 
been  made  under  the  attachments  at  law. 
To  this  motion  the  chancellor  responded 
'*that,  while  any  Hen  which  may  have  been 
acquired  may  not  and  is  not  discharged,  the 
same  Is  held  In  abeyance  until  the  further 
order  of  this  court,  and  said  sheriff  shall 
manage  and  control  said  property  under  the 
direction  of  this  court"  Speaking  of  said 
property,  and  the  sheriff's  custody  of  It,  the 
chancellor  ordered  that  he  (the  sheriff)  "will 
not  p^mlt  any  of  the  same  to  be  replevied, 
but  shall  hold  the  whole  of  the  property  as 
th6  receiver  of  the  court"  At  the  spring 
term,  1891,  of  the  circuit  court  In  which  the 
attachment  suits  were  pending.  Heard,  the 
defendant  in  the  suits,  entered  motions  to 
quash  and  vacate,  the  levies  of  the  attach- 
ments. One  ground  of  the  motions  was  that 
when  the  levy  was  made  the  property  had 
been  placed  In  the  hands  of  a  receiver  ap- 
pointed by  the  cliancery  court,  was  In  the 
custody  of  the  law,  and  under  the  control 
of  that  court,  and  could  not  be  seized  under 
process  from  another  court  without  permis- 
sion from  the  court  which  made  the  order 
placing  the  property  In  the  hands  of  a  re- 
ceiver. These  motions,  after  being  several 
times  continued,  were  heard  and  decided  as 
of  the  spring  term  of  the  circuit  court  1892. 
The  Judgm^it  of  the  court  was  "that  said 
levy  made  by  J.  F.  Brown  as  sheriff  afore- 
said be  set  aside  and  vacated."  It  should  be 
further  stated  that  before  these  motions  were 
decided  In  the  circuit  court  the  chancery 
suits  of  Murray  Dlbbrell  &  Co.  and  others, 
which  sought  to  set  aside  the  conveyance 
from  Heard  to  Tillman  as  fraudulent  were 
brought  to  a  final  hearing  on  the  merits,  and 
the  several  bills  were  dismissed;  the  chancel- 
lor decreeing  that  the  sale  from  Heard  to 
Tillman  was  supported  by  a  valuable  and 
sufficient  consideration.  His  decree  contains 
this  clause:  "And  It  Is  further  ordered  and 
decreed  that  the  receiver,  J.  P.  Brown,  re- 
tain a  sufficiency  of  the  money  in  his  hands 
to  satisfy  his  demand  for  compensation  and 
expenses  as  such  receiver,  and  the  balance 
he  win  restore  to  defendant  upon  demand 
ttom  the  person  from  whom  he  received  the 
same.    But  this  order  shall  not  be  understood 


to  require  him  to  deliver  up  any  pn^terty 
which  he  may  hold  under  attachment  from 
a-  law  court  This  court  dischargees  the  prop- 
erty from  its  control;  but  if  another  court, 
by  attachment,  has  any  portion  of  It  It  Is  not 
my  purpose  to  assume  any  further  control 
over  It"  From  the  orders  of  the  circuit 
court  setting  aside  and  vacating  the  levios 
of  the  attachments  at  law,  the  plaintiffs 
therein,  Stanton  and  McDonald,  have  taken 
the  present  appeals  to  this  court;  and  Heard, 
the  appellee,  moves  to  dismiss  the  appeals. 

It  is  manifest  that  the  orders  of  the  circuit 
court  from  which  the  present  appeals  are 
prosecuted  are  not  final  Judgments,  In  the 
sense  which  will  support  an  appeal,  nor  Is 
there  any  statute  which  authorizes  an  appeal 
to  1^  token  from  such  order.  The  appeals 
must  be  dismissed,  and  an  order  of  dismissal 
is  accordingly  entered.  Bray  v.  Laird,  44 
Ala.  295. 

Motions  are  made  by  each  of  the  appel- 
lants, Charles  W.  Stanton  and  James  M.  Mc- 
Donald, for  a  mandamus  to  the  circuit  court 
of  Butler  county,— the  court  In  which  said 
attachment  suits  were  Instituted,— command- 
ing that  court  to  vacate  its  said  wders,  by 
which  it  set  aside  and  quashed  the  sheriff's 
said  levies.  The  motions  are  based  on  the 
facts  hereinbefore  recited.  Notice  has  been 
given  of  these  motions,  and  appearances  and 
arguments  have  been  submitted,  both  for  and 
against  the  motions.  One  argument  made  in 
support  of  these  motions  is  that  when  the  at- 
tachments were  levied,  January  14,  1891,  the 
appointment  of  the  receiver,  Pilley,  had  been 
superseded  by  a  bond  executed  by  TUlman, 
with  sureties,  in  taking  the  appeal  to  the 
chancellor,  under  which  the  goods  had  been 
taken  from  the  custody  of  the  receiver,  and 
restored  to  Tillman.  This  did  not  abrogate 
the  lien,  nor  destroy  the  control  the  chan- 
cery court  had  acqtiired  over  the  goods  by 
virtue  of  the  order  appointing  a  receive-. 
It  only  suspended  the  latter's  functions. 
Code  1886,  i  3335.  This  Is  made  manifest  by 
the  order  the  chancellor  made  on  the  ap- 
peal. Nor  can  It  be  affirmed  that  the  final 
decree  of  the  chancellor,  dismissing  the  hill 
in  which  the  receiver  had  been  appointed, 
necessarily  put  an  end  to  the  chancery  court's 
control  of  the  property  through  its  receiver. 
The  right  of  appeal  from  that  decree  to 
this  court  still  remained.  We  have  no  Infor- 
mation that  such  appeal  has  not  been  taken, 
and  it  may  turn  out  that  the  goods  may  be 
brought  Into  requisition  for  further  proceed- 
ings in  the  chancery  court  But  we  will  not 
make  this  the  ground  of  our  ruling.  Un- 
der all  the  authorities,  when  the  attachments 
at  law  were  levied,  the  property  attached 
was  In  the  custody  of  the  chancery  court,— 
was  in  gremio  leg^s,— and  the  levy,  being  at- 
tempted to  be  made  without  the  authoriza- 
tion of  that  court,  was  void.  In  fact,  there 
was  nothing  done  which  amounted  to  a  levy, 
for  a  levy  on  personalty  is  not  legal  and 
sufficient  untU  the  officer  acquires  posses- 
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Blon  or  control  of  the  thing  claimed  to  be  lev- 
led  on.  Two  cUtlmantB  In  adversarjr  right 
cannot  be  In  the  lawful  possesalon  of  the 
same  property  at  the  same  time.  Dugger  v. 
GolUns,  69  Ala.  324,  330,  and  citations;  Dol- 
Uns  T.  Ltndsey,  80  Ala.  217,  7  South.  234; 
Ex  parte  Tillman,  03  Ala.  101,  0  South.  527; 
Wlswall  V.  Sampson,  14  How.  52;  Heard  t. 
Murray,  03  Ala.  127,  0  South.  514;  20  Amer. 
&  Eng.  Knc.  Law,  138  et  seq.;  Freem.  Ex'ns, 
f  260.  The  80<»lled  "levy"  being  void,  the 
circuit  court  did  not  err  in  vacating  and 
quashing  It   Mandamus  denied. 


(101  Ala.  «M) 

BHRMAN  v.  OATES. 

(Supreme  Court  of  Alabama.    Dec.  21,  1803.) 

Action  on  thb  Casb— Dk8tbotiiio  Lahdiord's 

LiBK. 

An  action  on  the  case  will  not  lie  against 
one  who,  with  notice  of  a  landlord's  lien,  re- 
ceives from  the  tenant  property  subject  to  the 
lien,  unlecM  it  appears  that  he  has  disposed  of 
the  property  or  its  proceeds,  so  that  the  lien 
cannot  be  enforced  against  either. 

Appeal  from  circuit  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  on  the  case  by  R.  Ehrmon  against 
William  Gates  for  the  taking  by  the  defend- 
ant of  "three  bales  of  cotton  or  Its  proceeds," 
on  which  the  plaintiff  alleged  that  he  had  a 
landlord's  lien  for  rent  There  was  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  complaint  filed  by  the  plaintiff  In  this 
case  was  in  the  following  language:  "The 
plaintiff  claims  of  the  defendant  one  hundred 
(lolars  damages,  for  that  plaintiff  is  the 
holder  and  owner  by  transfer  of  a  rent  note 
made  by  Abner  Williams  on  the  24th  day  of 
January,  1891,  for  the  payment  of  one  hun- 
dred dollars  to  P.  L.  Ashley,  for  the  rent 
for  the  year  1891,  of  thirty-five  acres  of  land 
lying  in  the  county  of  Montgomery,  Alabama, 
about  four  miles  west  of  the  cl^  of  Mont- 
gomery, being  part  of  sold  F.  J.  Ashley's 
farm,  which  said  rent  note  was  due  on  the 
16th  of  Octoba-,  1891.  Plaintiff  avers  that 
said  Williams  raised  three  bales  of  cotton 
during  the  year  1891  on  said  rented  premises, 
besides  other  produce,  and  turned  over  said 
three  bales  of  cotton  or  its  proceeds  to  said 
defendant  without  paying  said  rent,  and 
without  consent  of  plaintiff,  and  said  de- 
fendant received  said  cotton  or  its  proceeds 
with  notice  that  the  same  was  subject  to  a 
lien  for  said  rent;  that  said  rent  is  unpaid 
and  due,  and  plaintiff's  lien  on  said  three 
bales  of  cotton  has  been  lost  by  said  wrong- 
ful conduct  of  defendant  wherefore  plaintiff 
sues."  The  plaintiff  demurred  to  this  com- 
plaint on  the  grounds  (1)  that  said  com- 
plaint fails  to  show  that  defendant  had  any 
knowledge,  or  means  of  knowledge,  that  the 
proceeds  of  the  bales  of  cotton  alleged  to 
have  been  turned  over  to  defendant  were  af- 
fected by  any  lien  of  plaintiff;  (2)  that  said 
complaint  fails  to  show  how  said  proceeds 


of  the  cotton  were  subject  to  any  lien  in 
favor  of  the  plaintiff;  (3)  that  the  said  com- 
plaint fails  to  show  any  act  by  which  the 
plaintiff  has  been  deprived  of  any  lien;  (4) 
that  said  complaint  fails  to  show  what  de- 
fendant has  received  with  sufficient  certain- 
ty. The  coiu^  sustained  these  demurrers, 
and,  the  plaintiff  declining  to  plead  further, 
Judgment  was  rendered  for  the  defendant. 

E.  P.  Morrisett  for  appellant 

COLEMAN,  J.  This  was  an  action  on  the 
case  by  the  appellant,  Ehrman,  against  the 
defendant,  Dates.  A  demurrer  was  sus- 
tained to  the  complaint,  and,  the  plaintiff 
declining  to  amend  or  plead  further.  Judg- 
ment was  rendered  for  the  defendant.  The 
only  question  presented  by  the  record  is 
whether  an  action  on  the  case  will  lie  in 
favor  of  a  landlord  against  one,  with  notice, 
to  whom  a  tenant  pays  the  money,  the  pro- 
ceeds of  property  sold  by  the  tenant  upon 
which  the  landlord  held  a  lien  for  rent  The 
statute  gives  the  landlord  a  lien  upon  the 
crops  grown  upon  the  rented  premises,  and 
provides  that  the  lieu  may  be  enforced  by 
attachment,  which  may  be  levied  upon  the 
crops,  or  proceeds  thereof.  Code,  §g  3056, 
3063.  Any  person  who  knowingly,  by  pur- 
chase or  otherwise,  deprives  the  landlord  of 
the  opportunity  of  enforcing  this  lien,  is 
guilty  of  a  tort  and  is  liable  in  an  action 
on  the  case.  The  right  of  action  is  given 
against  those  who  wrongfully  deprive  the 
landlord  of  his  remedy.  Hussey  v.  Peebles, 
53  Ala.  434;  Westmoreland  v.  Foster,  60  Ala. 
455;  Price  v.  Pickett,  21  Ala.  741.  The  legal 
effect  of  the  lieu  given  to  the  landlord  does 
not  Invest  the  landlord  with  a  Jus  nd  rem  or 
a  Jus  in  re,  but  a  prior  right  of  payment— 
the  right  to  have  so  much  money  carved  out 
of  the  proceeds.  When  the  property  has 
been  converted  into  money  by  the  tenant, 
the  proceeds  are  subject  to  levy  in  his  hands, 
or  the  hands  of  one  who  receives  them  with 
Imowledge  of  the  lien.  This  la  the  effect  of 
section  8063  of  the  Code.  Action  In  case 
win  lie  against  a  tenant  who,  by  sale  or 
otherwise,  disposes  of  the  property  in  such 
manner  that  the  lien  cannot  be  enforced  by 
attachment,  and  also  against  one  who,  know- 
ing of  the  lien  of  the  landlcwd,  places  the 
crop  or  property  beyond  the  remedy  of  the 
landlord.  If  the  tenant  sells  the  property, 
and  has  the  proceeds  in  possession,  or  If  he 
pays  the  money  over  to  a  third  person,  who 
has  notice  that  it  Is  proceeds  of  property 
upon  which  there  is  a  lien,  assumpsit  will 
He  to  recover  It  or  a  court  of  equity  will  de- 
clare a  trust  Pickett's  Case,  supra;  West- 
moreland's Case,  supra.  The  statute  says  the 
proceeds  are  subject  to  a  levy,  (Code,  5  3063;) 
and  we  have  held  the  effect  of  this  section 
was  to  extend  the  lien  to  the  proceeds  of 
the  crop,  (Scaife  v.  Stovall,  67  Ala.  243; 
Barnett  v.  Warren,  82  Ala.  557,  2  South.  457.) 
There  is  no  averment  in  the  complaint  that 
the   defendant  has   ever   converted   or   re- 
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moved  the  cotton  or  its  proceeds.  Non  con- 
stat but  that  the  cotton  or  Its  proceeds  Is 
held  by  the  defendant  subject  to  the  remedy 
of  the  landlord.  CntU  there  h:is  been  some 
act  by  the  defendant  by  which  the  lien  Is 
destroyed,  or  the  lien  cannot  be  enforced 
upon  the  property  or  its  proceeds,  we  cannot 
say  the  defendant  is  liable  in  case.  The 
averment  that  the  lien  was  lost  Is  a  mere 
conclusion  of  the  pleader,  and  does  not  fol- 
low from  the  facts  averred  in  the  complaint. 
The  complaint  is  defective,  and  subject  to  de- 
murrer.  Affirmed. 


(101  Ala.  SH) 

AliLBN  V.  MUTUAL  C30MPRBSS  CSO. 
(Supreme  Court  of  Alabama.    Dec.  21,  1883.) 

CONTBAOT  OV  HiBINO— BATieVACTOBT  WoBK. 

A  contract  of  hirintr,  b^  which  the  em- 
ploye guaranties  to  give  "satisfaction,"  vests 
the  master  with  full  povrei  tp  determine  wheth- 
er the  worlc  is  satisfactory,  and  the  reason- 
ableness of  the  grounds  of  dissatisfaction  can- 
not l>e  inquired  into  by  the  court  in  an  action 
by  the  servant  for  his  discharge. 

Appeal  ftom  dty  court  of  Mon^omery; 
Thomas  M.  AiTlngton,  Judge. 

Action  by  Osbom  Allen  against  the  Mutual 
Compress  Company  on  a  contract  of  hiring 
by  plaintiff  to  defendant  There  was  Judg- 
ment for  defendant,  and  plaintiir  appeals. 
Affirmed. 

Richardson  &  Reese,  for  appellant  Brlck- 
ell,  Semple  &  Gunter,  for  appellee^ 

COLEMAN,  J.  The  questions  presented  in 
the  record  for  consideration  arise  from  the 
construction  of  a  provision  in  a  written  con- 
tract of  employment  The  defendant  em- 
ployed the  plaintiff  tor  a  period  of  five 
months,  at  two  dollars  p»  day,  to  sew  and 
tie  cotton  bales  for  the  compress.  After  serv- 
ing a  little  over  one  month,  the  defeijidant 
paid  the  plaintiff  for  the  time  of  service  ren- 
dered, and  discharged  him,  claiming  that  un- 
der the  contract  it  had  the  right  to  discharge 
the  defendant  wheaevo'  It  became  dissatis- 
fled  with  the  services  of  the  defendant  and 
that  it  was  the  sole  Judge  of  the  sufficiency 
of  the  cause.  The  provision  of  the  contract 
under  which  this  right  Is  claimed  is  as  fol- 
lows: "We  guaranty  to  give  satisfaction  in 
sewing  and  tying  or  any  other  work  that  we 
may  be  required  to  do."  The  defense  to  the 
complaint  was  that  plaintiff  failed  to  give 
satisfaction.  The  authorities  are  not  alto- 
gether harmonious.  In  some  it  is  held  that 
a  8tip\ilation  of  similar  import  in  a  contract 
arms  the  party  for  wliose  benefit  it  was  made 
with  unquestioned  authority  to  consult  only 
his  own  judgment  will,  or  feelings,  and  the 
reasonabl^iees  of  the  grounds  of  dissatisfac- 
tion is  not  a  matter  of  Inquiry.  Cline  v. 
Libby,  (Wis.)  49  N.  W.  832;  Gibson  v.  Cran- 
age,  33  Am».  Rep.  351,  and  authorities  cited 
tn  note;  McOarren  v.  McNulty,  7  Gray,  139; 
Tyler  v.  Ames,  6  Laita.  280.    On  the  other 


hand,  there  are  authorities  which  hold  that 
an  employer  cannot  dismiss  his  servant  with- 
out actual  cause.  Jones  v.  Transportation 
Co.,  (Mich.)  16  N.  W.  893;  Daggett  v.  John- 
son, 48  Vt.  845.  The  latter  case  grew  out  of 
a  purchase  of  milk  pans,  and  the  stipulation 
was  that  the  purchaser  was  to  pay  for  them 
"if  satisfied  with  the  pans."  The  supreme 
court  held  "that  the  defendant  had  no  right 
to  say  without  cause  that  he  was  dissatisfied, 
and  would  not  pay  for  the  pans;"  "that  the 
dissatisfaction  must  be  actual,  not  feigned; 
real,  not  merely  pretended."  It  seems  to  us 
the  latter  authorities  render  nugatory  an  im- 
portant provision  in  the  contract  E>xclude 
from  the  ccmtract  the  provision,  "saUsfactlMi 
guarantied,"  or  'If  satisfactory,"  and  it  is 
clear  that  "for  cause,"  "actual  cause,"  "good 
cause"  the  party  would  have  the  right  to 
discliarge  the  employe  or  reject  the  article. 
Parties  make  their  own  contracts,  and  either 
may  stipulate  as  he  may  deem  it  necessary 
for  his  own  protection,  and  it  is  optional 
whether  the  other  accepts  the  terms  proffer- 
ed. Having  once  made  the  contract  neither 
can  hold  the  other  to  a  dlffa-ent  contract 
When,  therefore,  one  guaranties  to  give  sat- 
isfaction, he  assumes  the  undertaking  to  per- 
fwm  the  work  in  such  manner  as  to  satisfy 
the  other,  and  invests  the  latter  with  full 
power  to  determine  the  reasonableness  of  the 
cause.  We  cannot  presume  the  contract 
would  have  beai  made  without  such  a  pro- 
vision, or  on  any  other  terms.  This  was  the 
construction  placed  upon  the  contract  by  the 
trial  court  and  we  are  of  opinion  it  was  cor- 
rect  Affirmed. 


COBB  V.  STATB. 


aoo  Ala.  U) 


(Supreme  <3ourt  of  Alabama.    Dec  21,  1888.) 
Skluno  Mobtoaobd  Pbopbktt— iNSTKOOnOiCS— 

EVIDENCB. 

1.  In  a  prosecution  under  Gode,t  8836,  mak- 
ing it  a  felony  to  sell  mortgaged  personal  proper- 
ty "for  the  purpose  of  hindering,  delaying,  or  de- 
frauding" the  mortgagee,  the  court  refused  to 
charge  tliat  if  the  sale  was  open,  and  there  was 
no  attempt  at  concealment,  a  strong  presump- 
tion arises  that  no  intent  to  hinder,  delay,  or 
defraud  (the  mortgagee)  existed,  and  this  pre- 
sumption must  be  repelled  by  dear  evidence  be- 
fore a  conviction  is  authorized.  BM,  that  the 
refusal  was  proper. 

2.  In  such  case  parol  evidence  is  admis- 
sible to  show  a  balance  due  defendant  from 
the  mortgagee  on  a  timber  contract,  though 
the  contract  was  in  writing. 

Appeal  from  circuit  coiu-t  Covington  conn- 
ty;  John  P.  Hubbard,  Judge. 

Dennis  Cobb  was  oonvicted  of  selling  and 
removing  mortgaged  chattels  with  intent  to 
hinder,  delay,  and  defraud  the  mortgagee. 
Defendant  appeals.    Reversed. 

On  the  trial  of  the  cause,  as  is  shown  by 
the  bill  of  exceptions,  the  evidence  for  tbe 
state  tended  to  show  that  on  August  6,  1888, 
the  defendant  executed  to  one  Norman  Mc- 
intosh a  mortgage,  by  which  he  conveyed, 
among  other  personal  property,  a  horse  and 
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buggy;  that  before  tbe  finding  of  the  IndSet- 
ment,  and  while  the  defendant  was  still  In- 
debted to  the  said  Mclqtosh,  he  sold  the  horse 
and  buggy.  The  evidence  for  the  defendant 
tended  to  show  that  the  person  to  whom 
the  defendant  sold  tbe  horse  said  to  Mc- 
intosh before  he  bought  It  that  he  expected 
to  trade  with  the  defendant  for  said  hone, 
and  that  Mclntoeh  said  to  him  that  that 
was  all  right,  so  the  defendant  paid  him;  and 
that,  after  the  sale,  the  defendant,  while  in 
conversation  with  the  said  Mcintosh,  spoke 
of  having  sold  the  Itorse.  The  defendant 
also  sought  to  introduce  evidence  which  tend- 
ed to  show  that  the  greater  part  of  the  debt 
from  him  to  Mcintosh  had  been  settled,  and 
It  was  In  this  connection  that  he  sought  to 
prove  that  the  said  Mcintosh  had,  nndv  a 
contract  executed  in  1888,  cut  timber  from 
his  land,  and  that  there  was  still  something 
due  on  said  contract.  The  ruling  of  tiie  court 
upon  this  evidence  is  sufficiently  shown  In 
the  opinion.  Upon  the  introduction  of  all  tbe 
evidence  the  defendant  requested  the  court 
to  give  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "If  the  jury 
believe  from  all  the  evidence  in  this  case  that 
the  trading  was  open,  and  there  was  no  sub- 
sequent attempt  at  concealment,  and  no  de- 
nial, but  an  open  avowal  of  the  trading,  a 
strong  presumption  arises  that  no  intent  to 
hinder,  delay,  or  defraud  Mcintosh,  the  hold- 
er of  the  claim,  existed,  and  this  presump- 
tion must  be  repelled  by  clear  and  con- 
vincing evidence  before  a  conviction  Is  au- 
thorized." (8)  "The  court  charges  the  jury 
that  if  they  ttelieve  the  evidence  la  this  case 
they  must  find  the  defendant  not  guilty." 

J.  F.  Jones  and  B.  H.  Lewis,  for  apitellant 
Wm.  L.  Martin,  Atty.  Oen.,  for  the  State. 

STONS,  O.  X  Section  8885  of  the  Code 
makes  it  a  felony  to  remove  or  sell  any  per- 
sonal property  known  to  be  under  certain 
specified  liens,  "for  the  purix>8e  of  hindering, 
delaying,  or  defrauding  any  person  who  has 
a  claim  thereto."  Section  3836  makes  It  a 
misdemeanw  in  any  one  to  sell  or  convey 
'■'personal  property,  upon  which  he  has  given 
a  written  mortgage,  lien,  or  deed  of  trust, 
and  which  is  tiien  unsatisfied,  in  whole  or 
in  part,  vrlthout  first  obtaining  the  consent 
of  the  lawful  bolder  thereof  to  such  sale  or 
conveyance."  To  constitute  a  violation  of 
the  first  of  these  sections  it  is  necessary  that 
the  removal  or  sale  shall  be  effected  with  tbe 
Intent  to  delay,  hinder,  or  defraud  some  p«v 
son  who  has  a  claim  thereto.  A  person  found 
guilty  under  this  section  most  "be  punished 
as  if  he  had  stolen  the  same."  The  intent 
with  which  the  sale  or  ccmveyance  is  made, 
the  other  conditions  behig  shown.  Is  not  an 
essential  inquiry  in  a  prosecution  under  sec- 
tion 3836.  The  enumerated  acts,  without 
more,  constitote  the  misdemean<»'.  It  is  ob- 
vious that  tbe  ingredient  which  magnifies  the 


offense  into  a  felony,  as  declared  In  section 
3835,  is  the  fraudulent  lnt«tat;  that  is,  the 
Intent  to  defraud  the  mortgagee  or  licensee, 
in  the  matter  of  the  lien  secured  to  him  by 
tbe  mortgage,  or  other  specified  lien.  To 
make  good  the  averment  of  such  fraudulent 
Intent,  the  tendency  of  the  removal  or  sale 
must  be  to  impair  the  available  value  of  the 
security,  or  to  obstruct,  delay,  or  hinder  its 
enforcement  Less  than  this  cannot  delay, 
hinder,  or  defraud,  and,  consequently,  does 
not  furnish  evidence  of  such  Intent  We  can 
conceive  of  cases  of  sale  or  removal  which 
could  have  no  tendency  to  impair  the  avail- 
able value  of  the  security,  or  to  obstruct  de- 
lay, or  hinder  its  enforcement.  One  case  of 
harmless  sale  would  l>e  presented  If  the  pur- 
pose and  effect  were  to  pay  off  and  dis- 
charge the  lien  or  incumbrance,  or  if  stich 
incumbrante  were  otherwise  paid  off.  So  a 
removal  which  did  not  obstruct,  delay,  or 
hinder  the  enforcement  of  the  lien,  would 
furnish  no  evidence  of  an  intent  to  defraud. 
There  may  be  other  cases,  which  would  not 
fall  within  the  punitive  provisions  of  the 
statute.  The  statute  declares  that  a  person 
violating  its  provisions  must  "be  punished 
as  if  he  had  stolen  the  same."  This  simply 
declares  the  punishment  It  does  not  make 
tbe  crime  larceny,  nor  Impart  to  it  all  the 
properties  of  that  crime.  Charge  No.  1  asked 
by  defendant  would  have  been  appropriate 
if  the  indictment  had  been  for  larceny. 
Rountree  v.  State,  58  Ala.  380;  McMuUen  v. 
State,  53  Ala.  531.  It  was  not,  however, 
adapted  to  this  case.  We  will  add,  if  the 
mortgaged  goods  were  sold  or  traded  in  the 
neighborhood,  and  were  afterwards  openly 
owned  and  kept  in  the  neighborhood,  and 
there  was  no  attempt  to  put  them  beyond  the 
reach  of  the  mortgagee,  or  to  hinder  him 
In  the  enforcement  of  his  lien,  this  was  a 
drcumstance  the  Jury  should  consider  In  de- 
termining whether  the  defendant  had  "the 
purpose  of  hindering,  delaying,  or  defraud- 
ing" the  mortgagee. 

While  Mcintosh,  the  prosecuting  witness, 
was  on  the  stand,  be  was  asked  by  defendant 
if  he  did  not  cut  logs  and  timl>er  from  de- 
fendant's lands,  and  he  answered:  "I  did. 
I  got  85  or  100  logs  at  1  cent  per  foot"  The 
bill  of  exceptions  then  proceeds:  "Here  the 
state  by  its  solicitor  objected  to  this  question 
and  answer  of  defendant,  and  moved  to  ex- 
clude the  same  from  the  Jury,  which  motion, 
upon  it  being  made  to  appear  to  the  court 
that  the  logs  were  cut  undo:  a  written  con- 
tract which  the  defendant  executed  In  1888, 
the  court  sustained,  and  excluded  this  an- 
swer of  the  vrltness  from  the  Jury."  There 
was  an  exception  to  this  ruling.  It  will  be 
perceived  that  the  objection  to  this  testi- 
mony was  tliat  the  logs  were  cut  under  a 
written  contract  executed  in  1888.  This  ob- 
jection was  not  well  taken.  The  real  in- 
quiry was  whether  Mcintosh  owed  the  de> 
f endant  anything  on  acconnt  of  the  logs.  If 
be  did,  or  If  tbe  drcnmstances  w&ee  such  as 
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to  create  In  tbe  mind  of  the  defendant  the 
belief  that  there  was  such  Indebtedness, 
this  was  a  circumstance  the  Jury  should  have 
been  allowed  to  consider  In  determining 
whether  the  sale  oe  sales  were  made  "for 
the  purpose  of  hindering,  delaying,  or  de- 
frauding" Mcintosh.  Coming  up,  as  the 
question  did,  collaterally,  the  rule  which  re- 
quires the  production  of  the  highest  and  best 
evidence  does  not  apply.  Any  legal  evi- 
dence bearing  on  the  Inquiry  of  fraudulent 
intent  was  admissible.  Alsabrooks  v.  State, 
K2  Ala.  24;  Mattlson  v.  State,  56  Ala.  224; 
Johnson  v.  State,  73  Ala.  523;  Black  v.  State, 
83  Ala.  81.  8  South.  814. 
Bevosed  and  remanded. 


cm  AU.  CM) 

MORBIS  V.  WBST  et  iL 
(Supreme  Oourt  of  Alabama.    Dec.  21,  1863.) 

Tbkspass— CnTTiNo  Wood — STATnroBT  Psxalty. 
In  an  action  for  the  penalty  Imposed  by 
CJode  1886,  {  3296,  for  knowingly  and  willfully 
cutting  and  removing  trees  from  the  land  of 
another  without  hia  consent  an  Instruction 
that  defendant  is  liable  for  what  the  trees  are 
worth,  thongh  be  did  not  know  at  the  time  that 
they  were  on  plaintiff's  land,  is  properly  refused 
as  misleading,  in  that  the  jury  might  undet^ 
stand  from  it  that  defendant  was  liable  in  no 
event  for  anything  more  than  the  value  of  the 
.wood. 

I  Appeal  from  circuit  court,  Marshall  coun- 
ty; John  B.  Tally,  Judge. 
'  Action  by  Mollie  0.  West  and  others 
against  James  H.  Morris  for  statutory  dam- 
ages for  the  destruction  or  removal  of  cer- 
tain trees  particularly  described  In  the  com- 
plaint, imder  section  3296  of  the  Code  of 
1886.  There  was  Judgment  for  plalntlfTs,  and 
defendant  appeals.    Affirmed. 

The  complaint  contained  two  counts.  The 
first  count  claimed  damages  for  that  defend- 
ant willfully  and  knowingly,  and  without 
the  consent  of  the  plalnttEFs,  cutting  down 
certain  nnmber  and  kind  of  trees  on  the 
property,  which  were  spedflcaHy  described  in 
the  complaint  The  second  count  claimed 
damages,  for  that  defendant  willfully  and 
knowlnf^y,  and  without  the  consent  of  the 
plaintiffs,  taking  away  certain  number  and 
kind  of  trees  from  the  same  premises. 

A.  A.  Wiley,  for  appellant  Lusk  &  Beel, 
for  appellees. 

HARALSON,  J.  This  action  was  to  re- 
cover the  penalty  prescribed  by  section  3296 
of  the  Code.  There  were  two  counts  in  the 
complaint,  the  second  of  which  charges  the 
defendant  with  having  willfully  and  know- 
ingly, and  without  the  consent  of  the  plain- 
tiffs, taken  and  carried  away  certain  trees 
which  were  already  cut  down  or  fallen  on 
the  lands  of  the  plaintiffs.  The  defendant 
pleaded  not  guilty,  and  a  special  plea,  num- 
bered 2.  The  plaintiffs  took  Issue  on  the 
plea  of  not  goilty,  and  replied  to  the  second, 
on  which  replication  the  defendant  took  Is- 


sue. But  this  second  plea,  and  the  replica- 
tion to  It,  and  Joinder  thereon,  may  be  elim- 
inated from  the  cause,  since  the  course  the 
trial  took  In  the  court  below,  and  the  argu- 
ment of  counsel  here,  show  that  the  trial 
was  bad  on  the  plea  of  the  general  Issue. 
The  fact  Is  not  disputed  that  defendant  cut 
and  removed  trees  from  the  lands  claimed 
by,  and  to  be  In  possession  of,  the  plain- 
tiffs; but  the  real  contest  was  whether  in 
fact  they  were  cut  on  and  removed  from 
plaintiffs'  lands,  and,  if  so,  if  the  act  was 
knowingly  and  willfully  done  by  the  defend- 
ant, since  there  was  a  dispute  between  them 
as  to  where  the  true  line  between  their  ad- 
joining lands  ran.  There  was  evidence  tend- 
ing to  support  each  side  of  the  contention. 
We  refer  to  so  much  of  it  only  as  will  show 
the  character  of  this  dispute,  and  that,  tor 
the  purposes  of  the  appeal,  on  the  refusal 
of  the  motion  by  the  defendant  for  a  new 
trial  in  the  court  below.  John  West,  the 
husband  of  one  of  the  plaintiffs,  testified 
that  the  defendant  had  some  trees  cut  on  the 
undivided  lands  of  his  wife,  one  of  the  plain- 
tiffs, and  her  ward,  Frank  Johnson,  for 
whose  use  she  also  sues,  and  of  which  his 
wife  was  In  the  possession,  for  herself  and 
ward;  that  there  were  43  chestnut,  32  oak, 
and  15  hickory,  trees  and  saplings  cut  on 
said  lands;  that  before  defendant  cut  them 
witness  went  to  him,  and  requested  him  not 
to  do  so;  that  a  year  or  two  before  this  time 
the  defendant  turned  some  hands  on  the  land 
to  cut  timbers,  and  would  not  desist  when 
requested;  that  witness  went  to  see  def aid- 
ant after  he  had  cut  the  timbers,  to  have 
the  line  between  his  and  his  wife's  lands 
surveyed,  and,  after  that  line  had  be»i  lo- 
cated by  the  surveyor,  defendant  came  to 
witness,  and  offered  him  35  cents  per  cord 
for  the  wood  be  bad  cut,  and  witness  asked 
him  40  centa,  which  he  declined  to  pay, 
and  afterwards  defendant  hauled  the  wood 
away.  The  defendant  testified  there  had 
been  three  surveys  of  this  line,— one  by  Sup; 
▼eyor  Bicketts  In  1867  or  1868,  a  second  by 
Baker,  and  the  last  one  by  KIdd;  that  be- 
fore the  last  survey  about  18^  cords  of 
wood  were  cut  on  the  plaintiffs'  lands,  but 
none  of  It  on  said  lands  according  to  pre- 
vious surveys;  that  he  was  careful  to  point 
out  the  line  to  bis  hands,  and  told  them  not 
to  cut  on  plaintiffs'  lands;  that,  after  they 
had  been  cutting  for  some  time,  said  West 
came,  and  said  he  desired  the  line  run,  as 
he  did  not  know  where  it  was;  that  to  this 
defendant  agreed,  and  Kldd  was  sent  for  to 
locate  the  line,  and  did  so  in  a  manner  which 
defendant  insists  was  incorrect,  but  the 
surveyor  refused  afterwards  to  give  a  certifl-' 
cate  of  its  correctness;  that  after  this  Une 
was  run  he  did  not  cut  any  more  wood  oa 
plaintiffs'  side  of  it,  and,  for  the  sake  of 
peace,  he  offered  to  pay  West  35  cents  a  C4»d 
for  the  wood  he  had  already  cut,  although 
he  believed  the  survey  to  be  wrong,  and  the 
trees  had  been  cut  on  his  own  land;  that  ho 
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Afterwards  remored  the  wood  ft-om  the  trees 
be  had  cat  down  before  the  location  of  the 
Une  last  Burreyed.  The  bill  of  exceptions 
states  thAt  after  the  oral  charge  of  the  court 
the  defendant  requested  the  following  charge, 
which  the  court  refused  to  give,  and  he  ex- 
cepted: That  "the  removal  and  appropria- 
tion of  the  trees  by  the  defendant  makes  him 
liable  to  pay  for  them  what  they  were 
worth,  though  he  was  not  aware  at  the  time 
that  they  were  cut  on  the  plaintiffs'  land, 
and  this  may  be  recovered  if  the  defendant 
has  no  avoidable  defense  In  some  appropriate 
form  of  action."  This  was  the  only  excep- 
tion reserved,  except  on  the  order  overruling 
the  motion  for  a  new  trial.  The  charge  was 
properly  refused,  since  It  was  confusing,  and 
calculated  to  mislead  the  Jury;  and,  If  con- 
strued as  an  Instruction— as  it  was  possibly 
Intended— that  the  defendant  was  liable  ia 
no  court  for  anything  more  than  the  value 
of .  the  wood  cut  from  plaintiffs'  lands,  It 
was  an  Incorrect  proposition  of  law,  as  ap- 
plicable to  a  case  of  this  kind  tat  the  re- 
covery of  the  statutory  penalty  for  know- 
ingly and  willfully  cutting  and  removing 
tree*  trom  the  lands  of  another  without  his 
consent  Russell  t.  Irby,  13  Ala.  131;  Olv- 
ens  V.  Eendrick,  16  Ala.  6S0;  Rogers  v. 
Brooks,  (AhL)  11  South.  763;  Oswalt  v.  Smith, 
(Ala.)  12  South.  100. 

The  queeUons  as  to  where  the  true  line 
between  the  plaintiffs'  and  the  defendant's 
lands  ran,  and  whether  defendant  knowingly 
and  willfully  trespassed  on  plaintiffs'  land, 
were  no  doubt  submitted  to  the  Jury  by  the 
trial  court  under  proper  instructions,  and  it 
was  their  province  to  settle  them.  This  court, 
as  we  have  before  now  held,  will  not  reverse 
an  order  refusing  a  new  trial  on  the  ground 
that  the  evidence  is  not  sufficient  to  support 
the  verdict,  or  that  the  verdict  is  contrary 
to  the  evidence,  unless,  after  allowing  all 
reasonable  presumptions  of  its  correctness, 
the  preponderance  of  the  evidence  against  it 
is  so  decided  as  to  clearly  C(mvlnce  the  court 
that  it  is  wrong  and  unjust.  We  are  unable 
to  draw  such  a  conclusi<»  as  to  the  verdict 
In  this  case.  Cobb  v.  Malone,  82  Ala.  631, 
9  South.  738;  Nooe  T.  Gamer,  70  Ala.  443. 

Affirmed. 


(U4  Ala.  115) 

Bx  parte  OITT  COUNCIL  OF  MONT- 
GOMERY. 

(Supreme  Court  of  Alabama.    Dec.  19,  1893.) 
RmoT  or    Appbai.  —  FBOOSBniHoe   ix  Lowbr 

CODBT. 

An  appeal  from  an  order  dissolving  a 
temporary  injnnctloii  restraining  defendant 
from  selling  plalntlflTa  land  under  a  decree 
requires  the  supreme  court  to  pass  on  the  ques- 
tion whether  the  bUl  contains  equity;  and 
hence,  during  the  pendency  of  such  appeal,  the 
lower  court  cannot  hear  and  determine  a  de- 
murrer taicen  to  the  bill  for  want  of  equity, 
and_  mandamus  will  not  issue  to  eompel  it  so 
to  do. 


Petition  by  the  city  coundl  of  Montgomery 
tor  a  writ  of  mandamus  against  the  chan- 
cdlor  of  the  southeastern  chancery  division 
and  the  chancery  court  of  Montgomery  coun- 
ty to  compel  a  hearing  of  a  demurrer,  and  a 
motion  to  dismiss  a  bill  in  equity  brought  by 
Mrs.  Mary  B.  Winter  against  petitioner.  De- 
nied. 

W.  A..  Oimter,  for  petitioner. 

McCLBLLAN,  3.  The  petitioner,  the  dty 
council  of  Montgomery,  prays  that  a  writ  of 
mandamus  be  issued  out  of  this  court  to  the 
cfaanc^w  of  the  southeastern  chancery  di- 
vision, and  to  the  chancery  court  of  Mont- 
gomery county,  commanding  the  said  chan- 
cellor in  vacation,  and  the  said  court  in 
term  time,  to  hear  and  determine  a  motion 
to  dismiss,  for  want  of  equity,  a  certain  bill 
proaecuted  by  Mrs.  Mary  B.  Winter  against 
petitioner,  and  also  to  hear  and  give  Judg- 
ment upon  certain  demurrers  interposed  to 
said  biU  by  the  respondent  tiiereto.  The  ob- 
ject and  prayer  of  said  bill  was  to  oijoln 
temporarily  until  final  hearing,  and  perpetu- 
ally on  the  hearing,  the  enforcement  of  a  de- 
cree for  the  sale  of  caialn  realty,  which  had 
been  rendered  in  favor  of  the  city  council  of 
Montgomery,  and  which  it  was  proceeding  to 
enforce.  The  temporary  injunction  was  or- 
dered and  issued,  as  prayed.  Thereupon  the 
req>ondent  moved  "for  an  order  discharging 
and  dissolving  the  injunction  heretofore 
granted,  •  •  •  restraining  respondent  from 
enforcing  its  decree."  The  grounds  of  this 
motion  are  not  stated.  It  was  granted,  and 
an  order  was  regularly  made  dissolving  the 
tempwary  ioJunction.  From  It  an  appeal 
was  prosecuted  to  this  court,  the  order  be- 
ing superseded,  and  the  injunction  restored, 
pending  the  appeal.  The  appeal  is  still  pend- 
ing hera  After  it  had  been  tak&a  and  fully 
perfected,  the  respondoit,  "after  due  notice 
to  the  adverse  party,  submitted  to  the  chan- 
cellor *  *  *  in  vacation  its  demurrers  to 
said  bill,  and  a  motion  to  dismiss  said  bill 
for  want  of  equity."  On  this  submission  the 
cliancellor  made  the  following  order:  "The 
inJunctioD  in  this  cause  being  reinstated  on 
appeal  to  the  supreme  cotut,  which  appeal 
is  still  pending,  I  decline  to  pass  in  vacation 
upon  the  demurrer  and  motion  to  dismiss  the 
bill  for  want  of  equity."  At  the  ensuing 
term,  respcmdent  asked  the  eonrt  to  hear  the 
demurrers  interposed  to  the  bill,  or  to  set 
the  same  down  for  hearing  <m  some  day  of 
the  term;  "and  the  court,  being  informed  by 
the  record,  and  otherwise,  that  an  appeal  Is 
now  pending  tn  the  supreme  court  In  this 
case  from  an  wder  dissolving  the  injunction 
heretofore  granted  herein,  *  *  *  a  enper- 
sedeas  having  been  given  which  restored  the 
injunction,"  was  of  the  opinion  that  it  had 
"no  right  to  proceed  to  hear  the  case  to  any 
further  extent  until  said  appeal  is  disposed 
of,"  and  therefore  refused  to  hear  said -de- 
morrer.   The  demurrer  in  question  went  to 
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tbe  snbstance,  not  mer^  tlie  form,  of  the 
bill.  It  challenged  the  sufficiency  of  the  bill, 
both  because  of  the  absence  of,  as  demur- 
rant InMsts,  necessary  aTerments,  and  on  the. 
ground  that,  as  respondent  Insists,  the  alle- 
gations made  In  the  bill  demonstrate  Its  want 
of  equity.  So  that  the  chancellor  and  the 
chancery  court  were  called  upon  by  the  re- 
spondent .  by  the  demurrer,  as  weQ.  as,  of 
course,  by  the  motion  to  dismiss,  to  pass 
upon  and  determine  the  equity  of  the  blU. 
That  question  Is  directly  Involved  on  the  ap- 
peal which  Is  now  .  pending  In  this  .court 
While,  aa  we  have  seen,  the  motion  to  dis- 
solve the  temporary  Injunction  does  not  set 
forth  the  grounds  apon  ■  which  It  proceeds, 
and  while  the  interlocutory  order  dissolving 
the  Injunction  does  not -recite  the  reasons 
for  that  action,  the  inquiiy  whether  the  bill 
contains  equity  Is  presented  on  the  appeal 
now  before  us,  and  it  may  well  be-^t  least, 
we  cannot  see  that  it  will  not  be— that  upon 
the  issue  of  that  Inquiry  the  fate  of  the  case 
In  this  court  will  depend.  Moreover,  as  the 
final  r^ef  sought  moat  be  granted  or  denied 
upon  the  same  considerations  and  principles, 
80  far  as  the  averments  of  the  bill  are  con- 
cerned, as-  will  shape  this  court's  action  on 
the  Appeal  from  the  lnterlocat(xy  ori&r  dis- 
solving the  temporary  injunction,  since  the 
object  and  pv&jee  of  tbe  bill  Is  for  the  per- 
petuation of  the  ad  interim  writ  when  the 
cause  comes  to  final  hearing.  It  may  be  that 
the  conclusions  of  this  court  on  the  qnesUons 
now  bef<Mre  it  will  be  determinative  of  all 
rights  attempted  to  be  effectuated  by  the 
biU.  It  to  manifest,  therefore,  that  the  qnes- 
tlons  we  are  asked  to  compel  the  chancellor 
and  the  chancery  court  to  hear  and  det«*- 
mlne  are  the  questions  wldch  are  now  in  this 
court,  and  which  we  must  determine;  and, 
bdng  here,  the  universal  role  ez  necessitate 
is  that  they  cannot  also  be  in  the  chancery 
court.  A.  diffe(<ent  rule,  or  the  rdaxation  of 
the  rule  In  the  manner,  and  to  the  extent,  In- 
volved in  granting  the  mandamus  now 
soaght,  would  lead  to,  or  admit  of,  results 
which  cannot  be  Justified.  If,  for  example, 
the  court  below  has  the  power  to  pass  on  the 
demurr«a.  It  also  has  the  power,  of  course, 
to  dismiss  the  bill,  and  .the  exercise  of  such 
power  Is  the  action  directly  Invoked  by  the 
motion  to  dismiss  for  the  want  of  equity.  If 
this  was  done,  we  would  have  the  intolerable 
anomaly  of  a  pending  appeal  In  this  court  In 
a  nonexistent  cause,  or  the  equally  unheard- 
of  result  of  a  nisi  prius  court's  emasculating, 
and  by  indirection  dismissing,  an  appeal 
properly  takm  to,  and  pending  in,  an  ap- 
pellate coort.  On  the  other  band,  If  the  trial 
court  should  conclude,  on  a  hearing  of  the 
demurrer  and  motion  to  dismiss,  that  the 
bill  contained  equity,  its  decree  to  that  effect 
would  be  the  merest  waste  pap»'  as  against 
the  Judgment  of  this  court  to  the  contrary, 
on  the  appeal  now  here;  and,  if  Qie  lower 
court's  conclusion  should  coincide  with  that 
of  this  court  on  the  question  of  the  equity  of 


the  bin,  its  decree  flronid  still  be  sheer  super- 
erogation, and  without  force  or  effect  That 
tha%  are  exertions  to  the  rule  that  "an  ap- 
peal, properly  perfected,  removes  a  case 
wholly  and  absolute  from  the  trial  court 
and  places  It  In  the  higher  tribunal,"  (Blllott, 
App.  Proc.  {  641;  Alloi  v.  Allen,  80  Ala.  154,) 
is  quite  true,  (Elliott  App.  Proc.  §  542;)  but 
the  present  case  is  not  one  of  them.  The 
lower  court,  pending  an  appeal,  may  proceed 
in  matters  which  are  entlr^  collateral  to 
that  part  of  the  case  which  is  taken  up,  but 
it  can  do  nothing  In  respect  of  any  mattn  or 
qnestlcm  which  Is  Involved  In  the  appeal,  and 
which  may  be  adjudged  by  the  appellate 
court  The  operation  of  the  mandamus  ha:e 
Iirayed  would  be,  as  we  have  seen,  to  compel 
precisely  this  to  be  done  by  the  court  below. 
The  application  must  be  denied. 


(UO  Ala.  ESQ 
FBBDUB  V.  LOUISVILIiO  &  N.  E.  CO. 
(Supreme  Court  of  Alabama.  'Dec.  21,  188a) 
Dbath  of  Railroad  Brakemait— Nxouoexob  op 

CONSnOTOR  ADD  EKOIVaBB  —  Ratb  Or  Spbbd— 
Cboss-Exaninatiok. 

L  A  railroad  company  1«  liable  for  tiie 
death  of  a  brakeman  which  la  caused  by  the 
negligence  of  the  engineer  or  conductor  of  the 
train. 

2.  In  an  action  agatast  a  railroad  company 
for  the  death  of  a  brakeman,  where  the  oon- 
ductor  testifies  that  he  was  informed  by  de- 
cedent before  the  accident  that  the  brakes  were 
oat  of  repair,  he  may  testify  on  cross-examina- 
tion that  it  was  not  his  duty  to  repair  brakes, 
and  that  they  were  at  no  place,  after  he  re- 
ceived such  Information,  and  before  the  acci- 
dent where  the  brakes  could  have  been  re- 
paired. 

Appeal  from  circuit  court,  Butler  county; 
John  P.  Hubbard,  Judge. 

Action  by  J.  C.  Perdne^  administrator  of 
the  estate  of  W.  S.  Perdue,  deceased,  against 
the  Louisville  &  Nashville  Railroad  Company 
to  recover  for  the  death  of  decedent  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

In  the  first  count  of  the  complaint  after 
alleging  the  employment  of  the  plaintiffs  In- 
testate by  the  defendant  in  the  operation  of 
a  freight  train  of  cars,  the  plaintiff  avers 
that  the  accident  wldch  resulted  in  the  death 
of  his  Intestate  was  caused  by  reason  of  the 
defect  in  the  brakes,  or  («e  of  the  brakes, 
on  the  cars  of  the  defendant  The  second 
coimt  of  the  complaint  alleges  the  negli- 
gence to  have  been  the  want  of  a  sufficient 
number  of  brakes  to  manage  and  control 
with  safety  the  freight  train.  The  third 
count  attributed  the  accident  to  the  want  of 
a  sufficient  number  of  brakemen  or  em- 
ployes to  manage  and  control  the  said  train. 
The  negligence  alleged  In  the  fourth  count 
of  the  complaint  was  that  of  the  engineer, 
who  was  in  the  employ  of  the  defendant  at 
the  time,  and  had  charge  of  the  engine  at- 
tached to  said  train,  in  running  said  engine 
and  train  down  a  steep  grade  "at  a  great. 
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extraordinary,  and  dangerous  rate  of  speed, 
8o  aa  to  cause  said  intestate  to  be  thrown  off 
of  said  cars  and  killed."  In  the  fifth  count 
the  negligence  is  alleged  to  hava  been  that  of 
the  conductor,  who  was  at  the  time  in  the 
employ  of  the  defendant,  and  who  had 
charge  and  control  of  the  said  train  of  eaxa, 
"in  allowing  said  train  of  curs  to  be  run 
down  said  grade  of  the  defendant's  said 
railway  *  *  *  at  an  extraordinary  and 
dangerous  rate  of  speed,  so  that  plaintiff's 
intestate  was  thrown  off  said  train  of  cars 
and  klUed."  To  the  second  and  third  counts 
of  the  complaint  the  defendant  demurred  on 
the  ground  that  there  were  no  facts  or  cir- 
cumstances shown  In  said  counts  connecting 
the  alleged  negligence  with  the  injury.  To 
the  fourth  and  fifth  counts  the  defendant  de- 
murred on  the  ground  that  the  complaint 
seeks  to  recover  for  the  negligence  of  the  en- 
gineer and  the  conductor,  when  the  plaintiff's 
intestate  was  an  employe  of  the  defendant 
The  demurrers  to  the  fourth  and  fifth  connts 
were  sustained,  and  the  plaintiff  duly  ex- 
cepted. PlalntifTs  intestate  was  a  brake- 
man  in  the  employ  of  the  defendant  railway, 
running  on  a  train  between  Flomaton  and 
Montgomery,  and  on  the  morning  of  the  16th 
December,  1889,  while  the  said  train  was 
coming  in  the  direction  of  Montgomery,  and 
when  at  or  near  a  place  known. as  "Mudge's 
Tank,"  plaintiff's  intestate  fell  from  the  top 
of  the  train,  which  was  in  motion,  and  was 
killed,  niere  were  two  other  brakemen  on 
the  train  at  the  time  of  the  accident. 

The  testimony  of  one  Oliver,  who  was  the 
conductor  of  the  train,  shows  substantially 
the  following  facts:  That  shortly  after  leav- 
ing Flomaton,  a  station  south  of  the  point 
where  Perdue  was  killed,  he  directed  Perdue 
to  examine  the  brakes,  who  replied  that  sev- 
eral were  out  of  order,  and  that  but  three 
or  four  of  them  would  work.  Witness  then 
told  Perdue  to  do  the  best  he  could,  and  gov- 
ern himself  accordingly,  and  apply  the 
brakes  "moce  early;"  that  witness  did  not 
know  how  many  brakes  were  out  of  order. 
That  when  the  train  was  coming  north,  and 
was  about  one-half  mile  from  Mudge's  Tank, 
he  heard  the  engineer  blow  the  signal  for 
brakes.  That  he  looked  out,  and  thought 
that  at  the  time  the  train  was  going  too  fast 
to  make  a  good  atop  at  the  tank,  and  looked 
to  see  who  was  not  performing  his  duty. 
That  the  witness  could  see  the  light  of  the 
middle  brakeman,  (appellant's  intestate,)  but 
could  not  recognise  who  it  was.  When  first 
seen  it  was  on  the  left  side  of  the  car,  g^ing 
north,  and  did  not  move  wh«Di  the  engineer 
blew  his  first  signal  for  the  brakes  to  be  ap- 
plied. That  the  engineer  blew  a  second  sig- 
nal for  brakes,  and  then  witness  saw  the 
light  of  the  middle  brakeman  go  from  the 
left  side  of  the  car  to  the  center,  pause  a 
few  moments,  and  then  move  forward,  or  in 
the  dteection  from  witness;  and  then  witness 
saw  the  lantern  go  over  to  the  left  of  the 
train  and  disappear  at  a  place  about  five  car 


lengths  from  the  caboose.  This  testimony 
further,  tended  to  show  that  the  accident  oc- 
curred about  4:25  or  4:80  In  the  morning. 
That  it  was  slightly  cloudy,  and  a  light  frost. 
That  the  train  passed  the  tank,  and  stopped 
a  sh(x^  distance  beyond.  That  they  went  on 
to  Oarland,  and  waited  for  the  passenger 
train  going  south,  and  then  went  back  to 
see  about  Perdue.  That  they  found  his  body 
about  40  feet  from  the  railroad;  and  at  about 
the  place  where  the  witness  saw  tha  Hffiit 
fall  from  the  train,  they  found  Perdue  dead. 
That  after  they  left  Garland  witness  went 
on  top,  and  examined  the  brakes;  found  only 
four  that  would  work.  This  witness  also  tes- 
tified that  at  the  time  Fwdne  fell  from  said 
train  it  woa  running  at  the  rate  of  about  26 
or  80  miles  an  hour,  and  that  this  was  not 
an  unusual  rate  of  speed  for  a  freight  train 
to  run  at  the  point  where  said  Perdue  was 
killed.  Witness  also  testified  that  the  road 
and  track  were  In  good  condition  at'the  point 
where  plalntifrB  intestate  fell  off  of  said 
train.  Witness  testified,  in  substance,  that 
the  ntunber  of  iNrakcs  on  said  train,  it  ap- 
plied In  time,  would  stop  the  train  at  the 
tank,  but  would  not  do  It  if  they  were  not 
applied  until  within  about  a  half  mile  of 'sald 
tank.  Witness  also  testified  that  the  car  used 
to  run  smoothly  and  easily  withont  brakes, 
and  that  it  was  no  more  liable  to  Jump  the 
track  and  Jar  when  it  had  no  brakes  as  whm 
equipped  with  brakes.  The  other  witnesses 
introduced  by  the  plaintiff  testified  that  there 
were  enon^  brakes  on  the  train  to  have 
stopped  it  at  the  tank  if  they  bad  been  ap- 
plied in  time.  During  the  examination  of  the 
witness  Oliver  the  plaintiff  asked  him  the 
following  questions:  "How  was  the  train 
loaded?  Do  you  know  whether  the  train  was 
heavily  or  lightly  loaded?  How  heavy  was 
the  train  loaded?"  The  defendant  separate- 
ly objected  to  each  of  these  questions.  The 
court  sustained  each  objection,  and  the  plain- 
tiff separately  excepted  to  each  mllng.  Dur- 
ing his  further  examination  the  defendant's 
counsel  asked  him  the  following  question, 
against  the  objection  and  exception  of  the 
plaintiff:-  "Was  it  any  part  of  your  duty  to 
repair  the  brakes?"  The  witness  answered, 
"No."  The  defendant's  counsel  then  asked 
him  the  follo-^lng  question:  "WOs  there  any 
place  between  Flomaton  and  Montgomery 
where  you  could  put  the  car  In  to  have  ttie 
brakes  repaired?"  The  plaintiff  objected  to 
this  question,  and  dnly  excepted  to  the 
court's  overruling  his  objection,  and  tire 
witness  answered  there  was  not  Upon 
the  introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  defendant,  gave 
the  general  affirmative  charge  in  Its  behalf. 
The  plaintiff  dnly  excepted  to  the  giving  of 
this  charge,  and  also  excepted  to  the  court's 
refusal  to  give  the  general  affirmative  charge 
in  his  behalf. 

Gamble  &  PoweU,  for  appellant    Caiaa.  P. 
J<»ea,  for  appellee. 
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HARALSON,  X  1.  The  second  and  third 
oonnts  of  the  complaint,  added  by  way  of 
amendment,  were  demnrred  to,  but  no  action 
appears  to  have  been  taken  on  the  demur- 
rers, and  we  must  hold  them  to  have  been 
waived. 

2.  The  fourth  and  fifth  counts  were  de- 
muTTbd  to,  on  the  ground,  as  to  each,  that 
plalntlfl's  Intestate  was  an  employe  of  the 
defoidant  The  demurrers  weie  sustained. 
There  was  no  merit  In  that  objection  to  these 
counts,  and  the  demurrers  to  them  Sboold 
have  been  overruled. 

3.  There  was  no  conflict  in  the  evidence. 
The  defendant  did  not  examine  a  witness. 
It  was  shown  there  was  a  brake  on  the  rear 
car;  that,  while  some  of  the  brakes  were 
oat  of  order,  there  were  several  that  were 
not;  that  there  were  four  brakemen  aboard, 
which  was  not  shown  to  be  less  than  the 
usual  and  necessary  number;-  that  the  train 
consisted  of  16  cars,  and  was  a  freight  train; 
was  being  run  at  a  rate  of  25  or  30  miles  an 
hour,— not  an  unusual  rate  of  speed  for  such  a 
train  at  tliat  point;  tliat  the  road  and  track 
were  good.  And  there  is  nothing  to  show 
that  the  things  set  up  in  the  complaint  as 
negligence  bad  any  causal  connection  with 
the  injury  the  intestate  received,  any  more 
than  the  ordinary  operation  of  such  a  train  at 
any  time  would  contribute  to  such  a  disaster. 
RaUway  v.  Mutch,  (Ala.)  11  South.  894.  The 
death  of  the  intestate,  so  tar  as  is  shown, 
was  the  result  of  one  of  those  unfortunate 
fu^ldents  (which  may  have  been  caused  by 
his  own  Inadvertence  or  want  of  care,  of 
which  there  is  some  evidence)  which  are  in- 
cident to  the  operation  of  a  railroad  train, 
for  which  no  one  can  be  blamed,  and  his  lia- 
bility to  which  every  brakeman  is  presumed 
to  know  when  he  enters  upon  the  discliarge 
of  such  a  service. 

4.  Enough  has  already  been  said  to  make 
It  appear  that  the  questions  propounded  by 
plaintiff  to  the  witness  Oliver,  as  to  whether 
the  train  was  heavily  or  lightly  loaded,  yr&re, 
taken  in  connection  with  all  the  other  evi- 
dence, irrelevant,  and  properly  disallowed. 
As  a  matt»  of  law,  as  we  have  frequently 
held,  it  cannot  be  said  that  any  rate  of  speed 
of  a  railroad  train  away  from  those  places 
where  the  statute  regulates  it  is  negligence 
per  se.  Whether  or  not  rapid  running  at 
points  not  regulated  by  statute  would  be  neg- 
ligence would  depend  upon  the  conditions  un- 
der which  it  might  be  maintained.  Railroad 
Oo.  v.  Deaver,  70  Ala.  217;  Railway  v.  Sis- 
trunk,  85  Ala.  852,  5  South.  79;  Railroad  Ca 
V.  Hembree,  86  Ala.  483,  5  South.  178. 

6.  Nor  was  there  any  error  in  allowing  de- 
fendant to  ask  the  witness  tf  it  was  any  part 
of  bis  business  to  repair  brakes,  and  if  there 
was  any  place  between  Flomaton  and  Mont- 
gomery where  he  could  put  the  car  in  to 
have  them  repaired.  This  was  rebuttal  of 
what  the  witness  had  stated  <m  his  direct  ex- 
.aminatlon,— that  intestate  had  told  him,  after 
leaving  Flomaton,  that  some  of  the  brakes 


In  the  train  wore  out  of  order.  It  was  com- 
petent to  show  by  him  that  it  was  not  a  part 
of  his  duty  to  repair  brakes,  and,  if  it  was 
his  duty  to  repair  them,  or  have  it  done,  it 
was  competent  to  show  that  he  could  not  do' 
it  at  that  time.  And  again,  it  does  not  ap- 
pear that  the  condition  of  the  brakes  had 
anything  to  do  with  the  casualty. 

This  disposes  of  all  the  assignments  of 
error  necessary  to  be  noticed,  and  the  judg- 
ment, for  the  erroneous  ruling  of  the  court 
in  the  demurrers  to  the  fourth  and  fifth 
counts  of  the  complaint,  must  be  reversed. 
Reversed  and  remanded. 


(101  Ala.  «6> 
BBATTT  V.  BROWNB. 
(Supreme  Court  of  Alabama.  Dea  22,  1893.) 
UORTOAOE  FOBECLOgnitB  — Redikftioit — Tbbdib. 
Where  a  mortKagor.  to  be  entitled  to  re- 
deem from  sale.  Is  required  to  pay  or  tender  the 
purchase  money,  and  10  per  cent  per  annnm 
thereon,  with  ail  lawful  charges,  (Code,  | 
1881,)  a  bill  to  redeem,  which  fails  to  show  such 
tender,  is  fatally  defective,  though  plaintiff 
may  have  a  cross  demand  against  defeadant. 

Appeal  from  chancery  court,  Tuscaloosa 
county;  Thomas  (>>bbB,  Chancellor. 

Bill  to  redeem  by  William  M.  Beatty 
against  Randall  R.  Browne.  There  was 
decree  for  defendant  on  demurrer  to  the 
bill,  and  plaintiff  appeals.    A£9rm,ed. 

The  bill  avers  the  execution  of  the  mort- 
gage by  the  complainant  to  the  defendant, 
failure  to  pay  the  debt  secured  thereby,  and 
the  foreclosure  of  said  mortgage,  setting  out 
the  amount  paid  at  said  sale,  and  the  purchase 
at  said  mortgage  sale  by  the  mortgagee,  who 
is  the  defendant  to  the  bill.  The  mortgage 
referred  to  was  a  mortgage  executed  by  the 
complainant  to  the  defendant  on  certain 
lands,  which  were  bought  of  the  defendant 
by  the  complainant,  and  the  said  mortgage 
had  been  duly  foreclosed  by  a  decree  of  the 
chancery  coiut.  The  bill  does  not  allege 
any  prior  tender  to  the  defendant  of  the 
amount  paid  by  him  at  the  sale,  and  the  In- 
terest and  charges  required  by  statute  of 
one  who  seeks  to  redeem;  nor  does  the  bill 
offer  to  do  equity  by  the  payment  to  the  de- 
fendant of  the  discrepancy  in  the  amount 
paid  at  the  sale  and  the  mortgage  debt;  nor 
does  the  bill  allege  that  the  complainant  has 
paid  into  court  the  amount  required  by  stat- 
ute; nor  did  he,  as  matter  of  fact,  pay  such 
amount  Into  court  The  complainant  seta 
up,  as  an  excuse  for  his  failure  to  make  such 
averments  in  the  bill,  and  to  tender  the 
amoimts  required  by  statute,  that  he  was 
unable  to  ascertain  for  what  amount  he  was 
liable,  owing  to  certain  matters  alleged  in 
his  bill  of  complaint  These  certain  matters 
set  up  as  an  excuse  may  be  summarized  as 
follows:  (1)  Misrepresentation  by  the  de- 
fendant in  the  original  sale  to  complainant 
as  to  the  existence  or  extent  of  a  certain 
railroad  right  of  way  over  the  lands,  which. 
It  is  averred,  the  .complainant  did  not  dla- 
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cover  In  time  to  obtaln^redrera  for  the  same 
In  the  foreclosure  proceedings;  (2)  failure  of 
title  to  40  acres  of  the  land  sold;  (3)  waste 
coBimltted  by  the  defendant  In  cutting  down 
timber  and  removing  houses  from  the  land 
subsequent  to  the  sale;  (4)  that  the  defend- 
ant had  received  a  large  amount  of  rents 
subsequent  to  the  sale;  and  (5)  that  the 
defendant  bad  recovered,  since  the  sale  at 
whlcb  be  purchased,  over  $500,  which,  It 
was  alleged,  was  a  part  of  the  same  debt 
for  which  the  land  was  sold.  The  defend- 
ant demurred  to  the  bill,  the  i>rinclpal 
grounds  of  which  demurrer  were  that  the 
bill  falls  to  show  that  the  complainant  has 
complied  with  all  the  statutory  requirements 
which  entitle  him  to  redeem,  in  that  he  does 
not  aver  the  tender  of  the  amount  required 
by  statute,  nor  is  there  shown  a  valid  and 
sufficient  excuse  for  this  failure;  and  that 
the  bill  falls  to  aver  that  the  complainant 
offered  to  do  equity.  The  defendant  also 
moved  to  dismiss  the  bill  for  the  want  of 
equity.  The  chancellor  sustained  the  demur- 
rer, and  granted  this  motion,  and  his  de- 
cree in  this  behalf  Is  assigned  as  error. 

T.  Ik  Beatty,  for  appellant.  Hargrove  tc. 
Van  de  Graatf  and  J.  J.  Mayfield,  for  appel- 
lee. 

kcCLELLAN,  J.  A  blU  to  efTectuate  a 
mortgagor's  statutory  right  of  redemption, 
which  right  exists,  of  course,  only  after  fore- 
closure, is  without  equity  unless  it  avers  the 
tender  which  the  statute  requires  to  be  made 
to  the  purchaser  or  his  vendee.  This  re- 
sults from  the  terms  of  the  statute  itself, 
(Code,  {  1881,^)  as  has  been  declared  by  this 
court  in  the  following,  among  other  cases: 
Panning  v.  Meade,  23  Ala.  505;  Spoor  v. 
PhilUps,  27  Ala.  103;  Carlin  v.  Tones,  55  Ala. 
624;  Stocks  v.  Young,  67  Ala.  341;  Lehman 
V.  Collins,  68  Ala.  127;  Pryor  v.  HoUlnger, 
88  Ala.  405,  6  South.  760;  Lehman  v.  Moore, 
93  Ala.  186,  9  South.  590;  Beebe  v.  Buxton, 
(Ala.)  12  South.  567.  In  no  case  has  it  been 
decided  that  tender  and  an  averment  of  the 
fact  are  not  essential,  though  there  may 
possibly  be  a  dictum  In  one  of  the  cases  to 
that  effect ;  and  there  are  one  or  two  cases 
which,  upon  casual  reading,  might  seem  to 
support  that  view,  but  these  will,  on  exami- 
nation, be  found  to  involve  bills  to  assert 
and  effectuate  the  equity  of  redemption, 
which  exists  only,  of  course,  before  fore- 
closure. As  respects  the  purchase  money 
bid  and  paid  for  the  land  at  the  foreclosure 
sale,  and  the  10  per  cent,  per  annum  there- 
on, a  tender  must  in  all  cases  be  made,  al- 
leged, and  proved,  and  such  tender,  when 
practicable,  must  be  made  to  the  purchaser 
or  his  vendee  before  bill  filed.  If  this  Is  not 
done,  the  blU  must  allege  a  valid  and  snffl- 

>Tbe  section  provides  that  the  redemptioner  of 
land  sold  by  virtue  of  a  mortgage  or  execution 
must  pay  or  tender  to  the  purchaser  or  his  vendee 
the  purchase  money,  and  10  per  cent,  per  annum 
thereon,  and  all  other  lawf  nl  charges. 

T.14so.no.8— 24 


cient  excuse  tor  the  complainant's  fallnre  to 
do  It.  Where  such  excuse  exists,  and  is  al- 
leged, the  bill  must  go  further,  and  allege  a 
present  tender  by  payment  into  court,  and 
must  be  accompanied  by  a  delivery  of  the 
money  to  the  register  of  the  court.  Thus, 
in  Beebe  v.  Buxton,  supra,  it  Is  said:  "The 
statute  not  specifically  prescribing  the  mode 
in  which  the  tender  must  be  made,  the  ab- 
sence of  the  purchaser  or  his  vendee  from 
the  state  is  recognized  as  an  excuse  for  the 
failure  to  make  tender  to  him  in  person,  and 
as  occasioning  a  necessity  to  file  a  bill  for 
redemption  in  which  the  tender  may  be 
made.  To  the  sufficiency  of  a  tender  made 
In  this  way,  the  payment  of  the  money  into 
court  is  essential.  Spoor  v.  Phillips,  27  Ala. 
103;  Trimble  v.  WllUamson,  49  Ala.  525; 
Alexander  v.  Caldwell,  61  Ala.  543;  Cald- 
well V.  Smith,  77  Ala.  167;  Stocks  v.  Young, 
67  Ala.  841.  •  •  •  As  the  statute  clear- 
ly makes  a  payment  or  a  tender  a  condition 
to  the  exercise  of  the  right,  we  think  that 
such  payment  or  tender  must  be  made  to 
the  purchaser  or  his  vendee  in  person,  or, 
when  that  is  not  practicable,  by  the  deposit 
of  the  money  in  court  on  the  filing  of  the 
bill  to  redeem."  The  statute  takes  no  ac- 
count of  the  possible  ignorance  of  the  debtor 
as  to  the  amount  of  purchase  money  to  be 
repaid.  It,  to  the  contrary,  i>roceeds  on  the 
by  no  means  unreasonable  assumption  that 
he  will  always  know,  or  be  able  to  advise 
himself  of,  the  price  at  which  his  property 
has  been  sold;  and  It  is  absolute  and  un- 
equivocal in  its  requirement  that  such  price, 
and  a  certain  per  centum  thereon,  shall  be 
refunded  or  tendered  as  a  condition  to  the 
exercise  of  the  right  It  gives.  It  is  equally 
clear  in  its  terms  as  to  the  lawful  charges 
required  to  be  paid  or  tendered;  but  a  case 
might  possibly  exist  (though  the  present  is 
not  one  of  them)  where,  on  account  of  the 
purchaser's  absence  from  the  state,  and  the 
debtor's  consequent  inability  to  see  or  confer 
with  him,  a  lawful  claim  constituting  a 
charge  on  the  land  might  be  held  by  the  pur- 
chaser without  the  knowledge  of  the  debtor, 
and  in  such  case  it  may  be  that  a  bill  to  re- 
deem, averring  a  valid  excuse  for  failing  to 
pay  or  tender  before  suit,  tendering  in  its. 
allegations,  accompanied  by  payment  into 
court,  the  purchase  money  and  10  per  cent, 
per  annum  thereon,  and  offering  to  pay  all 
lawful  charges  that  might  be  found  to  exist, 
would  be  sufficient  This,  however,  we  do 
not  decide. 

And,  with  respect  to  any  claim  the  pur- 
chaser may  have  for  permanent  Improve- 
ments, inasmuch  as  the  amount  of  such 
claim,  or  rather  the  value  of  such  improve- 
ments where  the  claim  In  fact  exists,  must 
be  agreed  on  or  determined  by  arbitration, 
(Code,  I  1889,)  the  complainant,  where  he 
had  had  no  opportunity  to  treat  with  the 
purchaser,  could  not  know  the  amount  of 
this  Item,  and  need  only,  we  should  say,  offer 
in  his  bill  to  pay  it  upon  ascertainment 
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Thla  qnestlon  Is  not  In  the  present  case;  and 
we  have  adverted  to  it,  and  the  matter  next 
preceding,  only  to  make  It  appear  that  It  is 
not  here  decided  that  where,  for  good  cause, 
tender  is  not  made  before  suit,  the  tender 
ayerred  In  the  bill  by  payment  Into  court 
should  embrace,  in  all  cases,  lawful  charges 
and  the  value  of  permanent  Improvements. 

The  present  bill  is  fatally  defective  under 
the  foregoing  principles,  wholly  regardless 
of  whether  It  seta  forth  a  good  excuse  for  a 
failure  of  tender  before  suit  or  not  It  In 
itself  makes  no  tender  by  alleging  that 
money  is  paid  Into  court,  and  no  money  was 
paid  into  court  For  this,  in  any  view, 
there  can  be  no  excuse  Tnis  sufiSces  to  sus- 
tain the  decree  of  dismissal  entered  below, 
and  we  wHl  not  extend  this  opinion  by  a 
discussion  of  the  facts  put  forward  to  ex- 
cuse failure  of  tender  before  suit  further 
than  to  say  that  they  are,  to  our  minds, 
manifestly  insufflolent— a  conclusion  which 
must  ensue  from  the  absolute  requirement 
that  the  purchase  money,  interest  and  law- 
ful charges  must  be  paid  or  tendered,  admit- 
ting, as  it  does,  of  no  inquiry  having  In  view 
the  reduction  of  the  amount  to  be  so  paid 
or  tendered,  to  the  extent  of  cross  demands 
of  the  mortgagor  against  not  the  purchaser, 
with  whom  alone  he  is  now  dealing,  but  the 
mortgagee.    Affirmed. 


(102  Ala.  198) 

McOAKTHY  et  al.  v.  LOtJISVILLB  ft  N.  R. 

CO. 
(Supreme  Court  of  Alabama.    Dec.  22,  1893.) 

(>)HMO!t  CaBRISRS  OF  (300D8— LIABILITY  FOB  IN- 
;  JDRT— ImPROPEK  LoaSINO  BT  CoHBlaNOB  —  Ef- 
I      FBOT — COKKBCTINO  LINE8. 

1.  In  an  action  a^inst  a  common  carrier 
for  injury  to  goods  shipped,  plaintifl  is  entitled 
to  iudgment,  though  the  improper  loading  of 
the  goods  contributed  to  the  injury,  if  there  is 
no  evidence  to  remove  the  presumption  of  neg- 
ligence on  the  part  of  the  carrier. 

2.  In  an  action  by  a  consignee  against  a 
common  carrier  for  damages  to  goods  which 
were  improperly  loaded  by  the  consignor,  the 
negligence  of  the  consignor  Is  imputed  to  the 
consignee,  but  the  carrier  is  liable. 

3.  A  carrier  is  liable  for  injury  to  goods 
shipped,  though  they  were  improperly  loaded  by 
the  consignor,  if  the  improper  loading  was  ap- 
parent to  the  ordinary  observation  of  the  car- 
rier's servants. 

4.  Where  goods  are  improperly  loaded  in  a 
close  car,  which  comes  from  the  initial  carrier 
to  a  connecting  carrier  with  its  doors  closed, 
the  improper  loading  is  not  "apparent"  to  the 
connecting  carrier,  nor  need  it  open  the  car  to 
see  whether  the  loading  was  properly  done. 

Appeal  from  circuit  court  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  McCarthy  &  Baldwin  against  the 
Umisville  &  Nashville  Railroad  Company  for 
failure  to  deliver  a  consignment  of  terra- 
cotta tiling  in  good  condition.  From  a  judg- 
ment for  defendant  plaln-Uffs  appeaL  Re- 
versed. 

Upon  the  Introduction  of  all  the  evidence 
the  plaintiffs  reftuested  the  court   to  give 


the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "The  court  in- 
structs the  jury  that  If  they  believe  the  evi- 
dence they  shall  find  for  the  plaintiffs,  and 
assess  such  damages  as  the  plaintiffs  have 
suffered  ftom  the -failure  to  deliver  the 
goods."  (2)  "The  court  Instructs  the  Jury 
that  If  they  believe  the  evidence  they  must 
find  for  the  plaintiffs  In  this  case,  unless  they 
find  from  the  evidence  that  the  terra  cotta 
was  Improperly  loaded  upon  the  cars,  and 
tiiat  the  terra  cotta  was  broken  solely  on  ac- 
count of  the  improper  loading,  and  that  the 
defendant  was  not  guilty  of  negligence  in 
handling  and  hauling  the  terra  cotta."  (3) 
"The  court  Instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  the  taux  car 
loads  of  terra  cotta  were  delivered  to  the 
defendant  as  a  common  carrier  for  trans- 
portation to  Birmingham,  Alabama,  and  that 
the  said  goods  were  delivered  to  plaintiffs 
by  the  defendant  or  by  any  one  for  him, 
in  a  damaged  or  broken  condition,  then  the 
burden  of  proof  Is  on  the  defendant  to  show 
affirmatively  that  it  was  not  guilty  of  neg- 
ligence in  breaking  and  injuring  said  terra 
cotta,"  The  court  at  the  request  of  the  de- 
fendant, gave  the  following  written  charges, 
and  to  the  giving  of  each  of  said  charges  the 
plaintiffs  separately  excepted:  (1)  "If  the 
Jury  believe  from  the  evidence  that  loading 
the  terra  cotta  without  straw  or  sawdust  was 
a  negligent  and  Improper  loading,  and  that 
It  contributed  proximately  to  the  breakage  of 
the  terra  cotta,  then  they  must  find  for  the 
defendant  if  the  Jury  believe  further  from 
the  evidence  that  the  terra  cotta  was  loaded 
without  straw  or  sawdust"  (2)  "If  the  Jury 
believe  from  the  evidence  that  there  was  an 
open  space  on  one  or  more  of  the  cars,  up 
to  which  <m  each  side  the  terra  cotta  was 
piled,  and  the  sides  of  such  open  space  were 
not  boarded  up  or  braced,  and  that  it  was 
improper  loading  not  to  board  up  or  brace 
the  terra  cotta,  and  that  the  want  of  boards 
or  braces  contributed  proximately  to  the  in- 
Jury,  then  the  jury  must  find  for  the  de- 
fendant" (3)  "The  inquiry  as  to  whether  or 
not  the  plaintiff  had  notice  of  the  arrival  of 
the  cars  is  not  material  under  the  evidence 
In  this  case."  (4)  "Thwe  Is  no  evidence  that 
the  defendant  has  concealed  or  suppressed 
any  testimony  material  to  this  case."  (5) 
"The  failure  to  notify  plaintiffs  of  the  ar- 
rival of  the  cars  of  terra  cotta,  if  the  Jury 
believe  there  was  such  failure  under  the 
evidence  in  this  case,  was  not  the  proximate 
cause  of  the  damage." 

James  A.  Mitchell,  for  appellants.  Hewitt 
Walker  &  Porter,  for  appellee. 

McOTiWTiTiAN,  J.  Appellants  are  plaintiffs 
and  app^ee  Is  the  defendant  in  this  action. 
The  complaint  contains  four  counts.  It  Is 
conceded  by  counsel  on  either  hand  that  the 
third  count  presents  the  case  r^ed  on  by 
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plaintiffs,  and  that  upon  that  connt  alone  the 
trial  was  had.  The  case  made  thereby  Is  the 
following:  In  October,  1890,  the  Pioneer 
Plpeproof  Construction  Company  ddlvered  to 
the  Chlcigo,  Burlington  &  Qulncy  Railroad 
Company  at  Ottawa,  IlL,  fc>ar  car  loads  of 
terra  cotta  for  carriage,  and  consigned  to 
plaintiffs  at  Birmingham,  Ala.  The  defend* 
ant  was  also  a  common  carrier  opoatlng  a 
connecting  line  of  railway  on  the  route  from 
Ottawa  to  Birmingham,  and  as  such  received 
the  consignment  from  the  Initial  carrier,  "and 
undertook  to  deliver  the  same  to  plaintiffs 
at  Birmingham  for  a  reward."  This  und»- 
taklng  was  not  performed,  the  complaint 
avers,  but,  to  the  contrary,  the  defendant 
"did  not  deliver  all  of  said  goods  to  them, 
[the  plaintiffs,]  and  did  not  deliver  said  goods 
to  the  plaintiffs  in  good  or  proper  condition, 
or  in  the  condition  they  were  In  when 
flipped  and  consigned  to  plaintiffs,  but  that 
said  goods  when  delivered  were  badly  bro- 
ken and  Injured,  and  a  large  part  thereof  ren- 
dered wholly  unfit  for  use."  The  damage  to 
the  goods  is  laid  at  $400,  which  the  com- 
plaint seeks  to  recover. 

It  is  manifest  that  the  case  made  by  the 
averment  of  these  facts  tendered  no  Issue 
of  negligence  vel  non  on  the  part  of  the  de- 
fendant The  contract  averred  is  an  tmcon- 
dltlonal  common-law  contract  of  carriage 
without  reservations  or  exceptions.  By  Its 
ttfms  the  defendant  Insured  the  safe  de- 
livery of  the  goods  to  the  consignee,  and  as- 
sumed liability  for  any  loss  or  injury  result- 
ing from  any  cause  except  such  as  afforded 
the  carrier  a  defense  at  common  law.  The 
strictest  proof  of  all  possible  care  on  the 
part  of  the  carrier  in  the  transportation  and 
delivery  of  the  goods  would  have  been  no 
defense,  and,  of  course,  proof  of  the  car- 
rier's negligence  was  in  no  wise  essential 
to  a  recovery.  The  defenses  which  a  carrier 
under  such  a  contract  may  Interpose  to  an 
action  for  failure  to  deliver  in  good  condi- 
tion are  commonly  mentioned  as  two  only, 
namely,  that  the  loss  or  injury  was  due  either 
to  the  act  of  God,  or  to  the  act  of  a  public 
enemy.  Bat  there  is  in  reality  a  third,  resting 
OB  the  fault  of  the  owner  of  the  goods  or 
his  agent  This  latter  defense,  while  the 
fault  involved  In  it  may  consist  merely  of 
negligence  imputable  to  the  plaintiffs,  is  In 
no  sense,  and  bears  little  analogy  to,  the 
defense  of  contrlbtrtory  negligence  available 
in  actions  against  common  carriers  of  pas- 
sengers, sometimes  in  actions  against  car- 
riers of  live  stock,  and  even,  it  may  be,  in 
actlcms  against  carriers  of  goods— inanimate 
things— undo*  contracts  of  affreightment 
which  limit  liability  to  loss  or  injury  oc- 
casioned by  the  carrier's  negligence.  No- 
where in  the  books  can  any  reference  be 
found  to  the  defense  of  contributory  neg- 
ligence against  the  common-law  liability  of 
common  carriers  of  goods;  and,  in  the  nature 
of  things,  there  can  be  no  such  defense,  to 
speak  with  any  approach  to  legal  accuracy. 


There  must  always  be  negligence  on  the 
part  of  a  defendant,  or  else  it  cannot  be 
said  that  a  plaintiff  has  been  guilty  of  con- 
tributory negligence;  or,  in  other  words, 
"there  can  be  no  contributory  negligence  on 
the  part  of  a  plaintiff  except  in  cases  where 
there  has  been  negligence  on  the  part  of  the 
defendant  Contributory  negligence  exists 
only  when  the  negligence  of  both  parties  has 
combined  and  concurred  in  producing  the 
Injury."  4  Amer.  &  Bng.  Ehic.  Law,  p.  18. 
This  is  illustrated  in  numerous  cases  decided 
by  this  court  where  damages  were  claimed 
for  the  results  of  wantonness  and  the  like, 
and  pleas  of  contributory  negligence  were 
held  bad;  and  it  is  illustrated  in  the  case 
at  bar,  where  the  gravamen  of  the  action 
is  a  failure  to  deliver  goods,  without  refer- 
ence to  the  inquiry  whethw  the  failure  was 
due  to  defendant's  negligence.  To  allow  a 
plea  of  contributory  negligence  to  such  ac- 
tion would  be  to  allow  the  defendant  to 
change  the  case  made  by  the  complaint  by 
confessing  a  fact  which  Is  not  averred  in  it, 
and  which  Is  not  necessary  to  the  plaintiffs' 
recovery,  and  then  to  escape  on  proof  of  a 
fact  which  Is  a  defense  only  against  the  case 
he  has  thus  made  for  the  plaintiffs.  There 
Is  no  room  In  this  case  for  the  plea  of  con- 
tributory negligence.  The  special  pleas  9,  7, 
and  8,  filed  by  the  defendant,  were  pleas  of 
this  character.  They  charge  that  plaintiffs 
thems^ves  were  guilty  of  negligence,  in  that 
they  or  their  agents  improperly  and  neg- 
ligently loaded  the  terra  cotta  on  the  cars 
in  which  it  was  to  be  and  was  carried  from 
Ottawa  to  Birmingham,  and  that  such  im- 
proper loading  proximately  contributed  to 
the  alleged  Injury  complained  of.  This  was 
to  say  that  the  defendant  was  guilty  of  neg- 
ll£rence,  but  that  it  ought  not  to  be  held  liable 
for  the  consequences  thereof,  because  its  neg- 
ligence was  aided  to  the  damnifying  result 
—was  contributed  to — by  the  concurring  neg- 
ligence of  the  plaintiffs.  These  averments. 
In  short,  were  admissions  of  negligence  on 
the  part  of  the  pleader,  coupled  with  charges 
of  negligence  on  the  part  of  the  plaintiffs. 
The  fiuilier  averments  of  these  pleas  that 
the  cars  were  closed  when  they  were  re- 
ceived by  the  defendant  from  the  first  car- 
riw,  so  that  the  condition  of  their  contents 
was  not  visible,  and  that  defendant  and  its 
agents  did  not  then  know  that  said  cars  were 
Improperly  loaded,  If  intended  to  negative  all 
negligence  on  the  part  of  the  defendant, 
are  repugnant  to  and  Inconsistent  with  the 
admissions  of  defendant's  negligence.  Im- 
plied in  the  allegation  that  plaintiffs'  neg- 
ligence contributed  to  the  Injury.  On  the 
other  hand.  If  these  further  averments  are 
not  to  be  taken  as  negativing  all  negligence 
imputable  to  defendant,— and  that  is  prob- 
ably the  true  construction  of  them,— the  pleas 
are  yet  bad,  for,  as  a  carrltf  is  liable  for 
loss  or  injury  resulting  from  the  act  of  Ood 
aided  by  his  own  negligence,  or  from  the  act 
of  a  public  enemy  to  which  his  own  fault 
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contributed,  bo  he  Is  liable  for  any  loss  or 
Injury  which  is  due  to  the  concurring  and 
contributory  negligence  of  himself  and  the 
shipper;  and  as,  when  he  pleads  the  act 
of  God  or  of  the  public  enemy,  he  must 
iHrlng  himself  within  these  exceptions  to  the 
common-law  rule  of  liability  by  averring  his 
own  want  of  concurring  negligence,  so,  when 
he  relies  upon  the  other  exception  to  that 
rale  of  liability,— that  which  rests  upon  the 
fault  of  the  shipper,— he  must  bring  himself 
entirely  and  perfectly  within  it  by  negativing 
all  contributing  fault  of  his  own.  Lawson, 
Carr.  pp.  177,  178;  Steele  v.  Townsend,  37 
Ala.  247;  Grey  v.  Trade  Co.,  55  Ala,  387; 
Railroad  Co.  t.  Henlein,  52  Ala.  606;  Rail- 
road Co.  V.  Touart,  (Ala.)  11  South.  756;  Ang. 
Carr.  §  202;  Hutch.  Carr.  §  766.  The  rule 
governing  this  class  of  cases  cannot  be  more 
perspicuously  stated,  perhaps,  than  by  com- 
paring it  with  and  dlfiCerentlating  it  from  the 
doctrine  which  obtains  in  respect  of  causes 
of  action  resting  primarily  on  defendant's 
negligence  in  the  carriage  of  persons.  In 
these  latter  cases  the  contributory  negligence 
of  the  plaintiff  neutralizes  and  renders  In- 
nocuous the  causal  negligence  of  the  de- 
fendant, and  destroys  a  cause  of  action  rest- 
ing upon  it.  But  in  the  other  class  of  cases 
-that  to  which  the  case  at  bar  belongs— 
negligence  upon  either  hand  is  regarded  from 
an  entirely  different  standpoint,  and  accord- 
ed an  entirely  different  and  contrary  effect 
and  operation,  so  to  speak,  on  the  rights 
of  the  parties.  The  unaided,  uncontrlbuted- 
to  negligence  of  the  plaintiff  producing  the 
injury  Is  a  defense;  but  where  there  is  neg- 
ligence also  on  the  part  of  the  defendant, 
without  which,  notwithstanding  plaintiff's 
fault,  the  Injury  would  not  have  happened, 
this  fault  of  the  defendant  neutralizes  and 
eviscerates  the  negligence  of  the  plaintiff  as 
a  ground  of  defense.  In  the  one  case,  plain- 
tiff's contributory  negligence  destroys  the 
cause  of  action;  in  the  other,  defendant's 
concurring  negligence  destroys  the  defense. 

The  evidence  tended  to  show  that  the 
goods  for  injury  to  which  this  action  is  prose- 
cuted were  improperly  and  negligently  pack- 
ed or  loaded  by  the  conslgrnor  who  sold  the 
goods  to  plaintiffs,  and  it  afforded  an  in- 
ference, or,  rather,  room  for  an  Inference, 
that  but  for  this  fault  of  the  seller  and  con- 
signor the  injury  would  not  have  occurred. 
But,  though  the  jury  had  found  in  line  with 
this  tendency  of  the  evidence,  and  de- 
duced the  conclusion  therefrom  that  plain- 
tiffs, or  those  for  whose  acts  or  omissions 
in  the  premises  plaintiffs  were  responsible, 
were  at  fault,  and  that  such  fault  had 
a  causal  connection  with  the  injury,  it  was 
yet  their  duty  to  Indulge  the  presump- 
tion that  the  defendant  was  also  negligent  In 
and  about  the  transportation  and  delivery  of 
the  goods,  and  that  this  negligence  aided 
plaintiffs'  negligence  to  the  result  complain- 
ed of,  there  being  no  evidence  whatever  on 
the  part  of  the  defendant,  upon  whom  the 


burden  In  this  regard  rested,  nor,  indeed,  any 
averment,  to  the  contrary.  It  follows,  on 
this  state  of  case,  the  evidence  without  con- 
flict showing  the  Injury,  and  the  defendant 
having  failed  both  in  averment  and  proof  to 
bring  Itself  within  the  exception  nnd»  which 
it  in  some  measure  attempted  to  shield  itself 
from  liability,  that  the  jury  should  have  been 
instrucied,  as  requested  in  writing,  to  find 
for  the  plaintiffs  if  they  believed  the  evi- 
dence. Upon  the  same  considerations,  charge 
3  requested  by  plaintiffs  should  have  been 
given,  charges  1  and  2  given  for  the  de- 
fendant should  have  been  refused,  and  de- 
fendant's pleas  numbered  6,  7,  and  8  should 
have  been  held  bad.  Charge  2  of  plaintiffs' 
series  is  abstracUy  unsound,  in  that  it  is 
open  to  a  reasonable  construction,  whereby 
its  effect  would  be  to  hold  carriers  liable 
when  the  loss  or  injury  results  from  the  fault 
of  the  shipper  co-op«^ting  with  the  act  of 
God  or  the  public  enemy.  It  is  not  essential 
to  exemption  from  liability  that  the  damages 
claimed  should  have  resulted  solely  from  any 
one  of  the  exceptional  causes.  If  two  or  all 
of  such  causes  combine  to  produce  the  in- 
jury, and  the  carrier  Is  without  fault,  he, 
of  course,  is  not  liable. 

The  only  other  error  we  find  in  the  record 
lies  in  the  exclusion  of  the  testimony  of 
the  witness  Slater  to  the  effect  that  these 
cars  were  "well  and  carefully  loaded."  This 
was  the  mere  opinion  of  the  witness,  it  is 
quite  true,  but  we  think  a  sufficient  predicate 
had  been  laid  to  render  his  opinion  on  that 
subject  competent  evidence.  If  the  consign- 
or was  at  fault  in  the  loading  of  the  con- 
signment, the  plaintiffs,  in  our  opinion,  would 
be  responsible  therefor.  The  fault  is  im- 
puted to  them,  the  consignor  having  under- 
taken to  properly  load  the  goods  for  trans- 
portation to  them.  If  the  Iipproper  loading 
was  apparent,— that  is,  was  a  fact  which 
addressed  itself  to  the  ordinary  observation 
of  the  carrier's  servants,— or  if  it  was  not 
apparent,  but  the  carrier  was  yet  guilty  of 
negligence  but  for  which  the  injury  would 
not  have  happened,  the  carrier  would  be 
liable,  notwithstanding  the  negligence  of, 
or  Imputable  to,  the  plaintiffs.  If  the  cars 
used  in  this  transportation  were  close  cars, 
and  came  to  the  defendant  with  their  doors 
closed,  so  that  without  opening  the  doors 
the  condition  of  their  contents  could  not  be 
seen,  we  should  say  the  Improper  loading,  U 
they  were.  Indeed,  Improperly  loaded,  was 
not  apparent  within  the  meaning  of  the  rule 
we  have  stated.  In  such  case  there  would 
be,  we  think,  no  duty  on  the  connecting  car- 
rier to  open  the  cars  and  Inspect  their  con- 
tents, which  were  not  of  a  character  to  re- 
quire such  attention,  assuming  proper  load- 
ing In  the  first  Instance.  Whether  these  cars 
were  open  or  close  cars,  and.  If  the  lattw, 
whether  they  were  In  fact  dosed  when  they 
came  to  defendant's  road,  and  while  being 
transported  over  it,  was  not  made  to  ap- 
pear In  the  evidence  adduced  on  the  trlaL 
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Wliat  we  have  said  will,  it  is  thought,  be 
BUfflcleut  for  the  guidance  of  the  lower  court 
on  another  triaL    Beversed  and  remanded. 


(un.  Ala.  6W) 

MILNER  et  al.  r.  MILNBR. 

(Supreme  Court  of  Alabama.     Dec.  21,  1898.) 

Trespass— JusTiTiCATios— Parties. 

1.  When  a  house  belonging  to  a  mother  has 
been  left  by  her  to  her  children  as  tenants  in 
common,  and  the  father  has  continued  to  oc- 
cupy it  with  his  second  wife,  the  fact  that  aft- 
er his  death  his  second  wife  has  continued  by 
sufferance  as  the  head  of  the  family  doea  not 
give  her,  on  leaving,  a  right  to  enter  the  l>ed- 
room  of  one  of  the  cotenants,  against  the  lat- 
ter's  protest,  to  take  thence  articles  belonging 
to  her  and  her  husband's  minor  child. 

2.  The  injury  being  done  to  plaintiS's  oc- 
cupancy, and  not  to  the  room  itself,  she  may 
sue  without  joining  her  cotenants. 

3.  In  an  action  for  a  joint  and  several  tres- 
pass, a  charge  liiat  whatever  judgment  is  ren- 
dered, "if  against  defendant,  must  be  joint 
against  both  defendants,"  is  properly  refused. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Treapaas  by  Maud  Milner  against  Leonora 
J.  MUner  and  one  Rogers.  Judgment  for 
plalntltr.    Defendants  appeal.    Affirmed. 

Among  other  portions  of  the  court's  gener- 
al charge,  to  which  the  defendants  excepted, 
was  the  following  instruction:  "The  pro- 
bate proceedings  could  not  confer  any  right 
upon  the  defendant  Leonora  J.  Milner  to 
take  said  property."  The  court,  at  the  re- 
qnest  of  the  plaintlfr,  gave,  among  others, 
the  following  written  charges:  (1)  "If  the 
property  la  In  possession  of  another,  and 
there  is  no  evidence  of  title,  the  presump- 
tion Is  that  it  Is  the  property  of  the  person 
In  i>088ession,  and  It  devolTes  npon  the  party 
taking  it  to  show  that  he  had  a  superior 
title."  (2)  "The  court  further  charged  the 
jury  that  the  probate  proceedings  could  not 
confer  any  right  npon  the  defendant  Ijeo- 
nora  J.  Mllna*  to  take  the  said  property." 
The  defendants  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also 
separately  excepted  to  the  court's  refusal  to 
give,  among  other  charges  requested  by 
them,  the  following:  <10)  "If  the  jury  be- 
lieve from  the  evidence  that,  at  tbe  time  the 
goods  were  taken  and  the  room  entered  by 
defendant  Rogras,  the  defendant  Lemiora  J. 
Mllno-,  the  widow  of  E.  L.  Mllno-,  de- 
censed,  was  In  general  control  and  posses- 
sion of  the  house,  including  the  room  occu- 
pied by  plaintiflF,  and  if  the  jury  further  be- 
lieve from  the  evidence  that,  at  the  time 
said  room  was  entered  and  the  goods  taken, 
the  title  to  the  premises  was  In  the  plaintiff 
and  two  other  po-sons,  then  the  plalnttft 
cannot  recover  for  the  entwlng  of  said 
room."  (12)  "The  court  diarges  the  Jury 
that  this  to  a  joint  suit  against  two  defend- 
ants, and  whatever  judgment  they  render. 
If  against  the  defendant,  must  be  a 'joint 
judgment  against  both  defendants,  and  the 


jury  cannot  find  judgment  for  one  amount 
against  one  of  the  defendants,  and  another 
amount  against  the  other  defendant,  even 
if  the  plaintiff  is  entitled  to  recover;  and 
the  jury  cannot  find  or  assess  punitive  dam- 
ages unless  they  believe  that  both  defend- 
ants were  guilty  of  rude  or  Improper  con- 
duct" 

Lane  &  White,  tw  appdlants.    White  & 
Howze,  for  appdlee. 

McGLBLLAN,   J.    This  is  an  action  of 
trespass  prosecuted  by  Maud  Milner  against 
Leonora   J.    MUner   and    one   Rogers.     The 
complaint  claims  damages  "for  trei^asB  by 
the  defendants"  on  a  certain  described  bed- 
room, which  was  at  the  time  in  the  posses- 
sion and  occupation  of  the  plaintiff,  and  for 
"wrongfully,   violently,  and    rudely    taking 
and  carrying  away"  therefrom  cwtain  items 
of  personal  prc^erty.     The  case  was  tried 
on  the  general  issue.    The  house  of  which 
the  room  in  question  was  a  part  belonged 
to  the  plaintiff  and  her  toother  and  sister  in 
common,  having  descended  to  them  from 
their    mother.     After   the  motho-'s  death, 
their  fatho*  continued  in  possession  and  oo- 
capan<7  of  the  premises,  plaintiff  living  with 
him,  until  his  death,  not  long  before  this 
Utlgation  arose.    Meantime  he  had  taken  a 
second  wife,  in  the  person  of  the  d^«idant 
Leonora  J.  Milner,  who  continued  to  reside 
in  the  house  down  to  the  time  of  the  al- 
leged trespass,  plaintiff  all  the  time  occu- 
pying this  room.     Said  defendant  had  the 
paw>nal  effects  in  the  room  set  apart  to  her 
and  a  minor  aoa  ot  her  late  husband  by  his 
first  marriage,  by  a  decree  of  the  probate 
court,  as  in  part  their  exemptions  of  per- 
sonalty   from   administration;    but  plaintiff 
insisted  on  the  trial  of  this  case,  and  intro- 
duced evidence  going  to  show,  that  her  fa- 
ther had  given  h^  most  of  this  property  in 
his  lifetime,  and  Uiat,  as  to  the  rest,  it  had 
belonged  to  her  mother,  and  became  hers  at 
I  her  mothw's  death.    Tills  gift  by  the  father 
!  was  denied  by  defendants,  and  one  aspect 
of  the  evidence  t^ided  to  show  the  contrary. 
TLtxe  was  also  evidence  that,  afta*  her  hus- 
band's  death,   Leonora  continued   in  some 
sort  the  head  of  the  family.    She  was  about 
to  leave  the  premises,  howevor,  when  tbe 
alleged   trespass   was   committed.     Indeed, 
the  trespass,  if  such  It  was,  was  a  part  of 
I  the  act  of  removal  by  her,  the  personalty 
I  being  taken  from  plaintifl's  room,  and  car- 
ried away,  in  furtherance  of  tiiat  purpose. 
To  this  end  the  defendant  Rogers,  acting 
for   the  said   Leonora,   ento-ed   this   apart- 
ment of  hers,  against  her  warning  and  ob- 
jection,  having  with  him   several   negroes, 
and,  taking  hto  seat  in  the  room,  ordered 
them  to  remove  its  contents,  which  they  pro- 
ceeded  to  do.     Plaintiff   testlfled,   further, 
that  Rogers  was  rude  in  his  conduct  to- 
wards hor,  and  to  this  testimony  thoe  was 
no  objection. 
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It  Is  manifest  tbat  the  gist  of  this  action 
lies  In  the  disturbance  of  plaintiff's  posses- 
BlOQ  and  occupancy  of  the  room,  and  not  In 
any  Injury  done  to  the  room  Itsdf;  and 
hence,  If  her  possession  was  rlghtfol,  and 
was  wrongfully  disturbed,  the  right  of  ac- 
tion is  In  her  alone,  and  not  In  her  conjointly 
with  her  cotenants  in  common.  Having, 
with  others,  the  title,  it  cannot  be  doubted 
and  Is  not  contended  but  that  her  possession 
was  rlghtfuL  The  insistence  is,  bowevOT, 
that  the  disturbance  thereof  was  not  wrong- 
ful, the  theory  being  that  the  defendant 
Leonora  MUner,  having  remained  in  the 
house  after  the  death  of  her  husband,  and 
continued  to  be,  in  a  sense,  the  bead  of  the 
honsebold,  had  a  right  to  ent^  any  room 
oa  the  premises.  Including  this  one,  notwith- 
standing objections  on  the  part  of  those  in 
the  rightful  occupation  and  use  of  them. 
We  are  unable  to  concur  in  this  view.  Mrs. 
MUner,  the  defendant,  was  wholly  without 
right  to  even  continue  on  the  premises  afto' 
the  death  of  hex  husband.  She  did  remain 
there  at  the  mere  wlU  and  sufferance  of  the 
I^iDtiff,  who  was  the  only  common  traant 
in  possesion.  Her  assumption  or  continued 
exo-dse  of  contrcd  as  head  of  the  family 
was  similarly  without  other  warrant  than 
plaintiff's  forbearance,  until  such  time  as 
she  chose  to  put  an  end  to  It  Having  thus 
the  right  to  the  exdoslve  possession  of  the 
premises,  as  against  Mrs.  Mllner,  whenever 
and  to  whatever  extent  she  saw  proper  to 
assert  It,  it  was,  of  course,  competent  for 
her  at  any  time,  and  in  the  mode  shown 
by  the  evidence  to  have  been  adopted  by 
her,  to  assert  that  right  in  respect  of  the 
room  pwsonally  and  immediately  occupied 
by  h&e,  and  after  such  assertiou— after  her 
protest  and  objection  to  Mrs.  Milner's  en- 
tering that  room,  in  the  person  of  bee  agent 
and  bis  assistants— the  defendants  had  no 
more  right  to  cross  its  threshold  than  had 
they  been  the  most  casual  strangers.  More- 
over, it  is  shown  that  Mrs.  Mllner  was  in 
the  act  of  removing  from  the  premises,  and 
this  would  seem  of  itself  to  amount  to  a 
relinquishment  of  any  right,  if  otherwise 
she  would  have  had  snoh  right,  based  on 
the  facts  of  her  having  continued  to  Uve  in 
the  house  np  to  that  time^  and  acted  aa 
head  of  the  family,  if  she  had  so  acted.  7%e 
entry  into  the  plaintiff's  room  was  therefwe 
a  trespass,  and  it  was  none  the  less  so  <ai  the 
concession  that  the  personal  property  there- 
in belonged  to  tin.  Mllner.  Then  is  no 
authority  in  the  law  for  takio«r  and  carrying 
away  even  one's  own  property  through  the 
commlsslm  of  a  trespass  upon  the  property 
—possessory  or  by  title— of  another.  On  this 
principle,  the  conrt  properly  instructed  the 
Jury  that  the  probate  proceedings  under 
which  Mrs.  MUner  claimed  the  property  did 
not  confer  any  right  upon  bar  to  take  it  in 
the  manner  shown  by  the  evidence.  And 
this  charge  might  also  perhaps  be  rested  on 
the  consideration  that  if,  as  one  aspect  of 


the  evidence  went  t»  show,  this  property 
belonged  to  plaintiff,  and  not  to  the  estate 
of  her  father,  the  probate  proceedings  were 
abMlive  to  conf»'  any  right  or  tlUe  in  or 
to  it  niton  the  widow  and  minor  child,  it 
not  api>earing  that  plaintiff  was  a  party  to 
those  proceedings,  even  If  that  would  make 
a  difference,  whl<ji  we  do  not  decide. 

What  we  have  said  disposes  of  the  objec- 
tion to  that  part  of  the  general  charge  where- 
by the  jury  ware  instructed  that,  "if  the 
plaintiff  was  occupying  the  room,  she  had 
a  right  to  It,  as  against  a  wrongdoer,"  it 
being,  OS  we  have  seen,  undisputed  that 
her  occupation  was  rightful,  and,  as  we 
have  held,  that  rach  occupation  became  ez- 
cludive  of  Mrs.  Mllner  and  her  agents  upon 
Idaintlff's  objection  to  their  entry.  The  jury 
could  not  have  been  misled  to  the  con- 
clusion that  defendants  were  wrongdoers. 
Under  the  uncQutroverted  evidence,  they 
were  wrmigdoers. 

Charges  1  and  2  given  at  the  request  of 
the  plaintiff,  and  the  refusal  of  the  conrt 
to  giv«  charge  10  requested  by  defendants, 
are  similarly  covered,  and  exceptions  to 
these  rulings  of  the  court  determined  ad- 
versely to  the  appellants,  by  the  conclusions 
announced  above.  This  action  is  joint  and 
several.  It  was  with  the  jury  to  say  that 
both  defendants  were  guilty,  or  that  neither 
was,  or  that  either  one  was.  It  is  a  suffi- 
cient disposition  of  the  exception  to  the 
court's  refusal  to  give  defendants'  twelfth 
chafxe  to  say  that  the  jury  would  th^eby 
have  been  instructed  tbat  whatever  verdict 
they  might  return,  "If  against  the  defend- 
ant, must  be  a  joint  judgment  against  both 
defendants."  This  would  have  been  mis- 
leading and  invasive  of  the  province  of  the 
jury.  We  have  considered  all  the  assign- 
ments of  error  insisted  on  In  argxunent,  and, 
finding  th«n  without  merit,  the  Judgment  Is 
affirmed. 


am  Ala.  tat) 
CHRISTIAN  et  al.  v.  NIAGARA  FIRE  INS. 
CO. 

(Supreme  Court  of  Alabama.    Dec.  22,  189S.) 

FiBB  INSURAKCB— BlAKKBT  POLtOT  —  AlTBBATIOlT 
— SSTTLBMIirr. 

1.  A  policy  conditioned  as  by  "ordinary 
form  for  -open  warehouses,"  on  cotton  in  bales 
in  assared'a  warehouse,  only  to  cover  each  pro- 
portion of  the  whole  loss  as  the  insurance  bears 
to  the  cash  valne  of  the  whole  property  insared 
at  the  time  of  the  fire, — concnrrent  insurance 
being  allowed  without  notice,— is  limited  to  such 
proportion,  though  there  l>e  no  concurrent  poli- 
cies. 

2.  In  an  open  poHey  on  cotton  in-  bale  in 
aaanred's  warenonae,  it  is  not  an  unreasonable 
condition  that  the  insurer  shall  only  be  liable 
for  such  proportion  of  the  whole  loss  as  the  In- 
surance bears  to  the  cash  value  of  the  whole 
properb^  insured  at  the  time  of  the  loss. 

3.  In  a  suit  on  a  policy,  where  defendant, 
as  Di^rt  of  its  plea,  exhibits  the  policy,  and 
confesses  Uabili^r  for  a  less  amount  than  is 
claimed,  plaintiff  cannot  reply  that  the  pol- 
icy set  forth  does  not  express  the  contract; 
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tbat,  after  tfie  contract  was  mad«,  defeodant 
frandolently  obanged  the  policfi  withont  plain- 
tiff's knowledge  or  consent,  br  pasting  thereon 
a  clause  limiting  liability,  and  stamping  across 
it  its  name,  in  large  letters,  in  order  and  with 
effect  to  obscnre  said  clause, — since  such  facts 
would  avoid  the  contract  sued  on,  aa  to  plain- 
tiff, and  leave  him  to  his  remedy  in  tort. 

4.  Where  assured  alleges  an  account  state^ 
an  answer  setting  np  that,-  if  any  authoriied 
agent  of  the  insurer  made  a  settlement  aa  al- 
leged, it  was  under  a  mistake  of  law  and  fact, 
and  averring  facts  which  show  that  such  settle- 
ment would  have  been  quite  without  considera- 
tion, is  good. 

5.  There  is  no  prejudice  in  sustaining  a 
plea  of  tender  which  fails  to  allege  that  de- 
fendant "now  brings  the  money  into  court." 
when  another  plea  to  the  same  count  is  in  legal 
form,  and  the  proof  is  conclusive  that  the  mon- 
ey was  paid  into  court  when  the  pleas  were 
filed. 

Appeal  from  drcuit  court,  Tuscaloosa  coun- 
ty; S.  H.  Sprott,  Jndce. 

Action  by  Qbrlstian  &  Daniel  against  the 
Niagara  Fire  Insunuice  Company  on  a  fire 
policy.  Judgment  for  defendant  Flaintifls 
nppeaL    Affirmed. 

The  complaint  contained  three  counts,  as 
stated  tn  the  opinion.  The  defendant  filed 
six  pleas  in  answer  to  said  complaint,  tbe 
substance  of  which  was  as  f<rilows:  Plea 
No.  1.  Answer  to  first  count  of  complalitt 
admits  the  execution  of  the  policy  alleged, 
nnd  the  liability  of  the  defendant  thereunder, 
nnd  attaches  the  Insurance  policy  as  an  ex- 
hibit, and  makes  the  same  a  part  of  the  plea, 
hut  denies  that  defendant  is  liable  for  the 
full  amount  claimed,  but  for  a  less  amount, 
and  tenders  the  amount  admitted  to  be  due. 
Plea  No.  2.  "The  defendant  saith  that  this 
defendant  tendered  to  the  plalnttfTs  the 
amount  due  to  them,  to  wit,  1387.21/100,  be- 
fore the  action  was  commenced."  Plea  Na 
3  denies  each  and  every  allegation  of  the 
complaint  Plea  No.  4  denies  each  and  every 
allegation  of  the  second  count  of  the  ccmt- 
plaint.  Plea  No.  6  is  In  answer  to  the  seciKul 
count;  sets  up  the  tact  that  if  there  was  a 
settlement  of  the  amount  due  on  the  policy, 
it  was  made  under  a  mistake  of  law  and 
fact  and  hence  not  binding;  and-  sets  out  the 
policjy  as  a  part  of  sold  plea.  The  plaintiffs 
filed  six  demurrers:  to  these  pleas:  The  first 
was  addressed  to  the  first  and  third  pleas, 
becatise  of  inconsistency;  one  admitting  the 
pxecntion  of  policy  and  liability  thereunder, 
and  tendering  the  amount  due,  while  the  oth- 
er denied  the  execution.  The  second  demur- 
rer was  addressed  to  the  third  plea,  because 
it  denied  the  execution  of  a  written  instru- 
ment on  which  suit  was  brought  and  is  not 
sworn  to.  The  third' demurrer  was  addressed 
to  the  first  plea,  because  it  Is  not  a  sufficient 
plea  of  fender,  In  failing  to  avor  that  the 
amoimt  had  beai  always  kept  good  trom  the 
time  of  making  It  The  fourth  demurrer  was 
also  addressed  to  the  first  plea,  because  the 
same  was  insufficient  as  a  plea  of  tendm,  in 
failing  to  aver  a  tender  of  the  full  amount, 
with  interest  The  fifth  demurrer  is  addressed 
to  the  sixth  plaa^  because  it  sets  up  an  imma- 


terial issue  and  is  an  insufficient  plea,  because 
It  alleges  that  the  settlement  was  made  un- 
der a  mistake  of  law.  The  sixth  demurrer  is 
addressed  to  the  same  plea,  because  it  seta 
up  the  facts  on  which  the  settlement  and 
comiiromlse  were  made,  and  fails  to  allege 
that  said  facts  were  not  true,  or  that  there 
was  any  mistake  as  to  the  facts  on  which 
said  settlement  was  made.  The  court  over- 
ruled each  of  these  demurrers,  and  plaintiffs 
then  ffied  ninereplicatimis  to  said  pleas.  The 
first  replication  was  addressed  to  the  first 
plea,  and  set  up  the  fact  that  the  insurance 
policy  which  was  set  forth  in  said  plea  did 
not  contain  and  properly  set  forth  the  con- 
tract of  insurance  which  plaintiffs  made  with 
defendant  and  on  which  the  suit  is  brought; 
that  the  contract  on  which  .this  suit  was 
brought  was  for  20  bales  of  cotton,  at  $46 
per  bale,  in  a  certain  warehouse,  while  that 
shown  In  the  plea  was  different  from  this; 
and  further  tiiat  since  the  malting  of  the 
contract  on  which  the  suit  was  brought  de- 
fendant had  dianged  said  policy,  withont 
plaintiffs*  knowledge  or  consent  by  pasting 
onto  said  contract  a  dause  limiting  the  lia- 
bility of  defmdant  under  said  policy.  The 
second  replication  was  addressed  to  the  same 
plea,  and  set  up  substantially  the  same  facts 
as  the  first  with  the  additional  facts  that  de- 
fendant had  stamped  or  written  across  and 
over  said  limiting  clause,  so  pasted  on  the 
policy,  the  words  "Niagara  Fire  Insurance 
Co.,"  in  large  red  letters,  for  the  purpose  of 
obscuring  from  plaintiffs  said  limiting  clause, 
and  that  said  letters  did  have  the  effect  of 
obscuring  said  clause  from  plaintiffs,  and  pre- 
vented them  from  detecting  or  seeing  said 
clause.  The  third  replication  is  addressed  to 
the  same  plea,  and  seta  up  the  fact  that  aft. 
er  the  loss  had  occurred  under  said  policy, 
plaintiffs  and  defendant  met  for  the  purpose 
of  adjusting  and  settling  said  loss,  and  that 
they  did  then  adjust  said  loss,  and  agreed 
on  the  amount  defendant  should  pay  under 
said  policy,  and  defendant  agreed  to  pay  said 
amount  and  plaintiffs  agreed  to  accept  the 
same  in  fuU  satisfaction  of  said  claim,  and 
that  it  was  a  greater  amount  than  defendant 
now  offers  to  pay.  The  fourth  and  fifth  rep- 
lications are  substantially  the  same  as  the 
third,  except  they  are  dothed  In  diffwent 
language,  and  addressed  to  the  first  and  sec- 
o&d  pleas.  The  sixth  and  eighth  replications 
set  up  the  facts,  and  charge>  fraud  on  the 
part  of  defendant  In  altering  and  changing 
said  insurance  policy  set  up  in  said  plea. 
The  seventh  replication  to  said  first  plea 
sets  up  a  waiver  of  said  limiting  clause  b^ 
defendant  after  the  loss,  and  after  a  full 
investigation  of  all  the  facta  and  circumstan- 
ces, and  in  settiement  of  the  claim  under  the 
p(4tay  for  the  loss.  The  ninth  replication  to 
said  first  plea  sets  up  the  fact  that  said  lim- 
iting clause,  under  said  contract  was,  by  its 
terms,  only  to  apply  in  case  of  other  insur- 
ance on  the  properl7  destroyed,  and  that 
hence  said  clause  had  no  application  in  this 
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case.  On  motion  of  defendant,  each  of  aaid 
repUcati<Mis  were  stricken  from  the  flies,  and 
plaintiffs  forced  to  trial  on  said  complaint 
and  pleas.  The  testimony  for  the  plaintiffs 
tended  to  show  that,  at  the  time  they  took 
out  the  policy  of  Insurance  on  which  this  ac- 
tion was  founded,  there  were  stored  In  the 
warehouse  20  bales  of  cotton;  that,  when 
they  went  to  the  defendant's  agent  to  get  in- 
surance, they  told  him  they  wanted  a 
"straight  policy"  on  their  cotton,  and  that 
they  never  noticed  the  policy  with  the  limita- 
tion clause  pasted  on  the  side  of  it  until  after 
the  fire;  that  after  the  fire  the  agent  of  the 
defendant  who  issued  the  policy  came  to 
the  plaintiffs'  place  of  business  with  one  Wil- 
liams, whom  he  introduced  as  the  agent  of 
the  defendant,  who  had  come  for  the  pur- 
pose of  adjusting  and  settling  the  loss;  that 
the  plaintiffs  came  to  an  agreement  with  the 
said  Williams,  by  which  the  company  was 
to  pay  $750  for  the  17  bales  of  cotton,  and 
on  this  agreement  and  understanding  the 
plaintiffs  made  out  their  proof  of  loss.  On 
tBe  other  hand,  the  testimony  for  the  defend- 
ant tended  to  show  that  the  said  Williams 
was  not  the  authorized  agent  to  alter,  change, 
or  modify  the  conditions  of  the  policy;  that 
he  was  simply  an  agent  of  the  defendant's 
authorized  agent,  and  employed  by  the  de- 
fendant's agent,  and  that,  when  the  defoid- 
ant's  authorized  agent  went  to  the  plaintiffs, 
he  told  them  that  Williams  had  made  a  mis- 
take, and  that  under  the  limitation  clause, 
which  Is  copied  in  the  opinion,  they  were 
only  entitled  to  $387.21,  which  he  tendered 
to  the  plaintiffs,  but  this  amount  was  re- 
fused. The  defendant  also  showed  that  this 
amount  was  paid  into  court  Upon  the  in- 
troduction of  all  the  evidence,  the  court,  at 
the  request  of  the  defendant,  gave  the  follow- 
ing written  charge  to  the  Jury:  "If  the  Jury 
believe  the  evidence,  they  wUl  find  for  the 
defendant  upon  the  plea  of  tender."  The 
plaintiffs  duly  excepted  to  the  court  giving 
this  charge. 

Wood  &  Mayfleld  and  A.  B.  McEacbln,  for 
appellants.  Hargrove  &  Van  de  Qraaff,  for 
appellee. 

OOLBMAK,  J.  The  action  was  to  recover 
an  amount  claimed  to  be  due  upon  a  fire 
policy  of  insurance.  The  declaration  con- 
sists of  three  counts:  The  first  In  the  com- 
mon form  oa  the  policy,  averring  the  Insur- 
ance of  cotton,  the  destruction  of  17  bales, 
etc,  by  fire;  the  second  count  Is  upon  an 
account  stated;  and  the  third,  for  money 
had  and  received.  Several  assignments  of 
error  are  made  upon  the  rulings  of  the  court 
upon  the  pleadings,  but  we  are  of  opinion 
that  a  few  general  principles  will  settle  them 
all. 

To  the  first  count  there  was  a  special  plea, 
setting  out  the  entire  policy  of  Insurance,' 
one  clause  of  which  limited  the  extent  of  the 
liability  of  the  insurance  company,  following 


an  av'fflinent  of  facts  which.  If  true,  under 
the  construction  of  the  limiting  clause  con- 
tended for  by  the  defendant,  showed  a  cer- 
tain amount  to  be  due,  and  a  plea  of  tender, 
in  legal  form,  of  this  amount.  A  demurrer 
to  this  plea  was  overruled,  the  correctness 
of  which  ruling  involves  the  construction  of 
the  limiting  clause  of  the  policy.  It  is  as 
follows:  "Ordinary  Fwm  for  Open  Ware- 
houses. On  cotton  in  bales,  their  own,  or  held 
by  them  in  trust,  or  on  commission,  or  on 
Joint  account  with  others,  or  sold  but  not 
delivered,  contained  In  McGhee's  warehouse, 
situated  in  North  Port,  Alabama.  It  is  un- 
derstood and  agreed  to  be  a  condition  of  this 
insurance  that  this  policy  shall  not  apply  to 
or  cover  any  cotton  which  may  at  the  time 
of  loss  be  covwed,  in  whole  or  in  part,  by, 
or  under  the  protection  of,  any  marine  in- 
surance, or  policy  of  any  marine  company, 
and,  further,  that  this  company  shall  be  lia- 
ble only  for  such  proportion  of  the  whole 
loss  as  the  insurance  bears  to  the  cash  value 
of  the  whole  property  hereby  Insured,  at 
the  time  of  the  fire."  "Other  concurrent  In- 
surance permitted  without  notice,  until  re- 
quired." The  plea  then  averred  that  thoe 
were  40  bales  of  cotton  In  the  warehouse  cov- 
ered by  the  policy,  at  the  time  of  the  fire; 
that  23  bales  were  saved  from  the  fire,  and 
17  bales  destroyed.  It  then  averred  the  cash 
value  of  the  whole  property  insured,  (40 
bales,)  the  value  of  the  cotton  destroyed,  (17 
bales,)  and  the  tender  of  the  amount  of  lia- 
bility under  the  limitation  clause.  The  de- 
murrants contend  that  this  clause  can  have 
no  application,  where  there  are  not  concur- 
rent policies  issued,  and,  there  being  none 
averred  in  the -plea,  the  insurer  Is  liable  for 
the  whole  loss.  The  words  used  in  the  con- 
dition of  the  policy  which  we  have  quoted 
will  not  admit  of  this  contention.  It  ex- 
pressly stipulates  against  a  liability  for  the 
whole  loss  In  the  event  the  value  of  the 
property  covered  by  the  policy  exceeds  the 
amount  of  the  insurance,  and  says,  "This 
company  shall  be  liable  only  for  such  pro- 
portion of  the  whole  loss  as  the  insurance 
bears  to  the  cash  value  of  the  whole  prt^- 
erty  hereby  Insured,  at  the  time  of  the  fire." 
The  Insurance  was  for  $900.  The  cash  value 
of  the  whole  property  covered  by  the  policy 
was  averred  to  be  $1,743.35;  the  loss  valued 
at  $750;  the  proportionate  liability  of  the  in- 
surance company,  $387.21,  which  amount  was 
tendered,  and  brought  into  court  There 
does  not  seem  to  be  any  difllculty  or  am- 
biguity about  the  construction  of  the  limita- 
tion clause  of  the  policy,  or  in  ascertaining 
the  proportionate  liability.  The  insurance 
company  was  liable  tor  a  fraction  over  51^ 
per  cent,  of  the  whole  loss,  and  the  Insured 
for  something  less  than  4Si^  per  cent  We 
do  not  concur  in  the  proposition  that  the 
clause  Is  unreasonable  and  unjust,  and  toe 
this  reason  ought  not  to  be  sustained.  True, 
the  amount  of  property  which  an  open  xwl- 
lcy,--or   "blanket  policy,"  as  It  aometlmes 
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called,— of  this  character,  could  be  made  to 
coTer,  under  some  circumBtances,  might  be 
so  valuable  tbat  a  recovery  for  loss  by  fire 
would  not  be  commensurate  with  the  pre- 
mium paid,  but  this  condition  cannot  occur 
except  by  the  voluntary  action  of  tbe  in- 
sured. The  amount  of  the  insurance  is  $900, 
By  not  permitting  the  value  of  tbe  property 
Insured  to  exceed  tbe  amount  of  tbe  Insur- 
ance, the  entire  loss  is  recoverable.  If  the 
whole  property  Insured  had  not  ^ceeded 
$900,  the  entire  loss  would  be  recoverable 
under  the  provisions  of  tbe  policy.  The  risk 
the  insured  carries,  under  the  provisions  of 
this  policy,  is  Increased  in  proportion  as  he 
Increases  the  value  of  the  property  covered 
by  the  policy  beyond  the  amount  of  the  In- 
surance, and  the  extent  of  the  liability  of 
the  Insurer  la  proportionately  diminished. 
We  know  of  no  rule  of  law  or  public  policy 
which  prohibits  an  Insurance  company  from 
limiting  the  risk  it  wUl  carry.  Its  premi- 
ums, in  great  part,  are  regulated  by  the 
amount  of  risk.  If  the  Insured  had  taken 
out  a  policy  for  $1,800,— an  amount  equal 
in  value  to  the  whole  property  covered  by 
the  policy  at  the  time  of  the  fire,— the  com- 
pany would  have  been  liable  for  the  whole 
of  the  loss.  The  demurrer  was  properly 
overruled. 

The  second  plea  to  the  first  count,  as  a  plea 
of  tender,  was  defective,  in  not  averring, 
"And  now  brings  the  money  into  court" 
We  would  not  be  justified  in  reversing  this 
case  because  of  this  defective  plea,  when  the 
first  plea  to  the  same  count  was  In  legal 
form,  as  a  plea  of  tender,  and  the  evidence 
shows,  without  dispute,  that  the  money  was 
actually  paid  Into  court  at  the  time  of  filing 
these  pleas.  It  is  elementary  that  a  replica- 
tion to  a  plea  cannot  set  up  a  cause  of  action 
different  from  that  declared  on.  The  first 
count  declares  upon  a  contract  of  Insurance. 
To  recover  on  this  count,  the  plaintiff  is  re- 
quired to  prove  a  valid,  subsisting  contract. 
The  facts  averred  In  one  of  the  replications, 
if  true,  stamp  the  contract  as  fraudulent 
and  void,  as  to  plaintiffs.  The  plaintiffs  can- 
not count  on  the  contract  for  a  recovery  as 
a  valid  contract,  and,  by  replication  to  de- 
fendiint's  plea,  avoid  Its  provisions  for  fraud. 
He  sues  ex  contractu.  His  replication  shows 
a  tort.  Winter  v.  Bank,  54  Ala.  174;  1  Chit. 
PI.  643;  McAden  v.  Gibson,  5  Ala.  341. 

The  court  did  not  err  In  its  rulings  upon 
the  plaintiffs'  replications  to  the  plea  of  the 
defendant  to  tbe  first  count  of  the  complaint 
To  the  second  count  of  the  complaint,  (that 
which  counted  upon  a  stated  account)  the 
defendant  pleaded  two  pleas,— the  first,  the 
general  issue;  and  the  second,  a  special  plea. 
Under  the  evidence  in  this  case,  and  that 
proposed  to  be  proven  by  plaintiffs,  the  sec- 
ond count  was  not  made  out  and  the  plain- 
tiffs failed  upon  the  general  issue.  We  do 
not  understand  the  special  plea  to  the  sec- 
ond count  as  bearing  the  construction  con- 
tended for  by  plaintiffs.     True,  the  plea  says. 


if  any  promise  to  pay  was  made.  It  was  made 
upon  a  mistake  of  law  and  fact;  and  if  the 
plea  had  stopped  here  it  would  be  subject 
to  criticism.  But  this  conclusion  is  follow- 
ed by  a  statement  of  facts,  which,  if  true, 
brings  the  defense  clearly  within  the  Infiu- 
ence  of  the  principle  declared  in  Ernst  v. 
HoUls,  86  Ala.  511,  6  South.  85.  A  promise 
to  pay  a  claim  which  is  absolutely  without 
merit  and  not  based  on  colorable  right,  and 
the  promisee  surrenders  nothing  and  is  not 
Injured,  cannot  support  an  action  either  at 
law  or  equity.  Prince  v.  Prince,  67  Ala.  565; 
Prater  v.  Miller,  25  Ala.  320.  The  grava- 
men of  this  plea  is  that  if  any  promise  or 
agreement  to  pay  was  made  by  a  competent 
agent  it  was  without  consideration  to  sup- 
port it  The  facts  averred  sustain  this  con- 
clusion of  the  plea. 

It  is  clear  to  our  minds  that  the  amount 
tendered  and  paid  into  court  by  the  defend- 
ant was  the  fuU  measure  of  the  recovery 
plaintiffs  were  entitled  to;  and  as  there  was 
no  dispute  of  the  facts,  upon  these  issues, 
the  court  did  not  err  in  its  instruction  to 
the  Jury.    Affirmed. 


(101  AU.  EM) 
TURNIPSBBD  v.  JONB& 
(Supreme  Court  of  Alabama.     Dec.  22,  1893.) 
Statutbs- Repeai/— Abatbment  op  Action. 

1.  A  public  statute  authorizing  and  regulat- 
ing election  contests  is  in  force  the  whole  day  of 
its  ai^oval  by  the  governor,  and  so  far  as  it  re- 
peals former  acts  on  the  same  subject  it  imme- 
diately abates  a  proceeding  under  snch  acts. 

2.  Ode  1886,  §  386  et  seq.,  providing  four 
grounds  of  contest,  entitling  the  contestee  to  a 
trial  by  jury  in  all  cases  relating  to  offices  filled 
by  the  vote  of  a  single  county,  (except  general 
assemblymen,)  and  permitting  appeals  of  cases 
tried  by  the  probate  judge  to  be  tned  de  novo  in 
the  circuit  court  are  repealed  by  Act  Feb.  10, 
1893,  giving  five  grounds  of  contest  entitling 
the  contestee  in  the  same  class  of  cases  to  a 
Jury  trial  if  the  ground  be  malcondnct  fraud, 
or  corruption  of  an  election  officer,  or  bril>ery 
imputed  to  contestee,  providing  that  other 
grounds  be  tried  by  the  probate  judge,  and  au- 
uorizing  appeals  from  said  judge  to  the  cir- 
cuit or  supreme  court  within  five  days  after 
judgment 

Appeal  from  drcolt  court  Montgomery 
county;  John  R.  Tyson,  Judge. 

Proceeding  by  Gfeorge  S.  Turnlpaeed  to 
contest  the  electi<m  of  Amos  Jones,  as  treas- 
urer of  Montgomery  county.  Judgment  for 
contestee.    Contestant  appeals.    Affirmed. 

Richardson  &  Reese,  for  appellant  Tomp- 
kins &  Troy,  John  Glndrat  Winter,  Mark 
&  Massie,  and  Lomax  &  Ligon,  for  appellee. 

STONB,  C.  J.  Tills  was  and  is  a  contest 
by  Turnlpseed,  the  appellant  of  the  elec- 
tion of  Jones,  appellee,  to  the  office  of  treas- 
urer of  Montgomery  county.  The  proceed- 
ing was  instituted  before  the  Judge  of  pro- 
bate under  the  statutory  provisions  found 
in  the  Code  of  1886,  commencing  with  sec- 
tion 396  of  that  Code.    It  is  not  shown  ta 
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rhe  record  before  lu  what  dlfspoaltlon  the 
,1ndge  of  probate  made  of  the  case,  nor  in 
what  manner  It  found  Its  way  Into  the  dr- 
ctilt  court  It  comes  to  ua  by  appeal  from 
the  Judgment  of  the  clrcnlt  court,  pro- 
nounced on  demurrer  to  contestant's  amend- 
ed complaint,  which  sets  forlli  his  grounds 
of  contest.  The  ruling  by  the  Judge  of  pro- 
bate becomes  wholly  Immaterial,  for,  under 
the  statute  as  It  existed  when  this  pro- 
ceeding was  commenced,  (Code  1886,  {  432,) 
"in  contested  election  cases  tried  by  the 
Judge  of  probate,  en  appeal  lies  to  the  cir- 
cuit court,  to  be  tried  de  novo."  So,  no 
erroneous  rulings  made  by  the  Judge  of  pro- 
iMtte,  if  such  were  made^  not  carried  into 
the  rulings  of  the  circuit  court,  can  be  In- 
quired into  in  this  court  The  circuit  court 
sustained  the  demurrer  to  the  amended  com- 
plaint or  information,  and  the  present  ap- 
peal questions  the  correctness  of  that  mi- 
ing. 

The  Judgment  of  the  circuit  court  sustain- 
ing the  demurrer  was  pronounced  February 
10,  1893.  On  that  identical  day  the  governor 
approved  the  act  "to  provide  for  and  regu- 
late contests  of  elections  to  offices,  state  and 
county,  herein  named."  Seas.  Acts,  468.  That 
statute  embraces  the  office  of  county  treasur- 
er, and  provides  for  its  contest  It  also  ex- 
pressly repeals  by  numbers  all  the  sections  of 
the  Code  under  which  the  present  contest 
was  Instituted.  The  questions  arise:  Does 
that  statute  exert  any  Influence  in  the  de- 
cision of  this  case?  If  so,  wliat  influence 
does  it  eztft?  It  will  not  be  denied  that 
the  right  to  craitest  an  election  is  purely 
statutory,  and,  when  that  mode  of  redress 
is  Invoked,  statutory  requirements  must  be 
substantially  conformed  to.  At  what  time 
must  the  statute  of  February  10,  1893,  be 
under8N>od  as  going  into  operation?  The 
authorities  bearing  on  thla  question  are  far 
from  uniform.  It  was  l<Mig  the  rule  in 
Xhigland— the  source  of  oar  common  law— 
that  sessions  of  parliament  w^e  treated  as 
one  continuous  day,  and  every  statute  enacted 
during  any  glvoi  session  was  binding  and 
given  effect  to  as  If  enacted  on  the  first 
day  of  the  session.  Under  that  absurd  In- 
terpretation, fines  and  mulcts  were  assessed 
t<fe  acts  which,  when  done,  violated  no  law 
then  in  existence.  This  was  subsequently 
changed  by  statate.  But  still  the  rule  on 
this  question  in  the  several  states  Is  far 
from  uniform.  "In  this  country  an  act 
takes  effect  generally,  and  wh^e  no  other 
time  Is  fixed  by  constitution,  general  law, 
or  the  particular  statate  itself,  from  the 
time  of  its  passage."  End.  Interp.  St  i 
498,  note  119.  Neither  does  the  law,  in  the 
absence  of  express  provision,  regard  a  frac- 
tion of  a  day.  "In  I3ie  legal  computation  of 
time  there  are  no  fractions  of  a  day,  and  a 
day  on  which  an  act  is  d<«e  must  be  en- 
tirely exduded  or  included."  6  Amer.  & 
£ng.  Bnc.  Law,  89.  "The  legislature  has 
full  power  to  take  away,  by  statate,  rights 


not  rested,  which  have  been  conferred  1^ 
statutes.  If  the  repealing  statute  Is  general 
and  nnconditlonal,  without  a  saving  of  pend- 
ing-proceedings and  proeecutlons,  these  fall 
with  the  statute  which  may  have  author- 
ized them."  Luke  v.  Calhoun  Co.,  56  Ala. 
415.  The  question  we  are  considering  has 
been  settled  in  this  state.  Wood  v.  Fort, 
42  Ala.  641.  In  that  case  it  was  said: 
"The  right  of  the  appellee  to  an  affirmance 
depends  upon  the  question  whether  the  act 
Is  to  be  deemed  to  have  been  of  force 
daring  the  entire  day  of  Its  approval  Upon 
authority  and  principles  of  policy  and  con- 
venience, carefully  limiting  oursdves  by  the 
necessities  of  this  case,  we  decide  that  a 
public  statute,  remedial  In  Its  character,  and 
not  prescribing  punishments  or  penalties,  is 
of  force  during  the  entire  day  of  its  ap- 
proval, and  that  the  law  In  reference  thereto 
does  not  recognize  any  traction  of  a  day; 
yet  we  concede  that  the  decisions  are  not 
entlrdy  harmonions."  '  That  doctrine  was  re- 
affirmed in  Young  v.  Pollak,  85  Ala.  439, 
5  South.  279.  So,  we  must  treat  this  case 
as  falling  within  the  Influence  of  the  act 
approved  February  10,  1893. 

This  leads  up  to  the  Inquiry  whether  the 
act  approved  February  10,  1893,  (Sess.  Acts, 
468,)  repeals  and  destroys  the  sections  of 
the  Code  under  which  the  contest  In  this 
case  was  instituted.  As  we  have  sold,  the 
later  enactment  expresses  the  intention  and 
attempt  to  repeal  every  section  of  the  Code, 
by  number,  on  which  the  contest  in  this 
case  was  inaugurated.  It  may  be,  however, 
that  this  U  not  conclusive  of  the  inquiry. 
It  may  be  that  when,  by  one  act  of  legisla- 
tion, a  statute  is  attempted  to  be  repealed, 
and  by  the  same  act  It  is  re-enacted,  this, 
without  more,  is  not  a  repeal  of  the  older 
statute,  but  simply  a  continuance  of  it  In 
force.  On  this  question  we  need  not,  and 
do  not,  dedde  anything.  Suth.  St  Const 
§  134  et  seq.;  Id.  {f  163,  154.  Nor  do  we 
intimate  any  opinion,  in  this  connection,  on 
the  effect  of  article  4,  t  2,  of  tlie  constitu- 
tion of  1875,  on  statutory  amendments  com- 
ing within  its  provisions.  The  present  case 
does  not  fall  within  either  of  those  principles: 
First,  because  this  was  not  a  re-enactment 
of  the  statute  attempted  to  be  repealed,  but 
the  enactment  of  a  new  statate  with  sub- 
stantially different  provisions.  The  follow- 
ing are  some  of  the  most  striking  differences: 
(1)  Instead  of  the  four  grounds  of  contest 
specified  in  the  Code,  (section  396,)  the  later 
statute  expresses  five  grounds.  (2)  Under  the 
torm^  statute  it  was  provided  that  "In  all 
contests  of  elections  for  the  office  of  Justice 
of  the  peace  or  constable,  or  for  any  office 
which  is  fiUed  by  the  vote  of  a  single  coun- 
ty, except  for  members  of  the  general  assem- 
bly, the  person  whose  election  Is  contested 
is  entitled  to  a  trial  by  Jury,  the  issue  to  be 
made  up  under  the  direction  of  the  court, 
and  the  Jury  summoned  as  in  cases  in  the 
probate  court"   The  provision  la  the  later 
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enactmeDt  relating  to  the  trial  of  this  class 
of  contests  la  Lu  the  following  terms:  "Sec. 
10.  That  In  contests  of  election  for  Justice 
of  the  peace,  or  constable,  or  any  electioa 
to  any  office  filled  by  the  vote  of  a  single 
county,  except  as  herein  otherwise  provided, 
•  •  *  if  the  ground  of  contest  of  the  elec- 
tion be  malconduct,  fraud,  or  corruption  on 
the  part  of  any  inspector,  clerk,  or  returning 
officer,  or  because  of  bribery  or  offers  to 
bribe  Imputed  to  the  party  whose  election  Is 
contested,  such  iMirty  may  demand  a  trial 
<yt  these  grounds  of  contest  by  Jury.  All 
other  grounds  of  contest  may  b«  determined 
by  the  Judge  of  probate,  without  the  inter- 
Tention  of  a  Jury."  The  word  "may,"  In  tUs 
last  clause,  means  "must,"  to  give  it  any 
meaning  whatever.  Tarver  v.  Conuulssion- 
ei-s'  Court,  17  Ala.  527.  In  the  Code  of 
1886,  (seotion  432,)  Is  this  provUion:  "In 
contested  election  cases  tried  by  the  Judge 
of  probate,  an  appeal  lies  to  the  circuit  court, 
to  be  tried  de  novo."  In  the  statute  of  Feb* 
maiy  10,  1893,  (section  14,)  is  this  language: 
"That  in  all  contested  elections  before  the 
Judge  of  probate,  an  appeal  lies  to  the  circuit 
court  or  supreme  court,  within  flv«  days  aft- 
a  the  rendition  of  judgmoit  •  •  •  And 
If  Judgment  be  rendered  confirming  the  Judg- 
ment of  the  Judge  of  probate,  •  •  •  the 
supreme  court  must  render  Judgment  against 
the  appellant  and  his  securities  for  the  cost" 
We  might  point  out  many  other  difCerences 
between  the  two  statutes,  but  think  the  fore- 
going sTifficlent  The  later  enactment  ex- 
pressly mentions  all  the  sections  of  the  Code 
under  which  the  present  suit  was  instituted, 
and,  as  we  have  shown,  repeals  them.  In 
the  second  place,  the  statutory  change  effect- 
ed in  this  case  can  In  no  sense  be  brought 
under  the  Influence  of  article  4,  (  2,  of  the 
constitution.  It  neither  revives  nor  amends 
any  existing  law,  nor  extends  the  provisions 
of  any  law,  nor  attempts  to  do  so,  and  it 
makes  no  reference  to  any  law  by  its  title 
only.  It  enacts  a  new  system  on  a  subject 
on  which  an  older  statate  had  been  in  force^ 
and  repeals  the  older  statute.  We  feel  cw- 
strained  to  hold  that  the  repeal  was  anterior 
to  the  trial  of  this  case  in  the  circuit  court, 
and  that  It  was,  in  law  and  fact,  a  repeal 
of  the  statute  nndw  wMoh  the  proceeding 
was  instituted.  What  effect  must  that  re- 
peal have  upon  the  present  suit?  The  pres- 
ent is  the  contest  of  an  election,— a  purely 
statutory  remedy.  Without  statutory  au- 
thority the  r«uedy  in  the  form  invoked  did 
not  exist  It  was  framed  in  reference  to  the 
provisions  of  the  Code,  but,  before  Judgment, 
the  statute  had  ceased  to  exist  The  case 
of  New  I^ndon  &  N.  R.  Go.  v.  Boston  &  A. 
R.  Co.,  102  Mass.  386,  was  one  of  the  best 
C(Misidered  of  all  the  cases  bearing  on  this 
question  which  has  fallen  under  our  observa^ 
tion.  The  opinion  was  by  Gray,  at  present 
one  of  the  Justices  of  the  supreme  court  of 
the  United  States,  and  he  dtes  and  gives  the 
pith  of  many  dedalons  which  shed  light  on 


the  inquiry.  We  quote:  'The  law  iloes  not, 
indeed,  favor  a  repeal  by  Implication;  but 
a  later  statute  containing  provisions,  though 
merely  affirmative  In  form,  plainly  repugnant 
to  those  of  a  former  statute,  repeals  it  as  ab- 
solutely as  by  a  negative  clause.  Bven  the 
Jurisdiction  of  a  superior  court  may  be  oust- 
ed by  'necessary  implication,  as  well  as  by 
<'xpre88  words.  In  Surtees  v.  Ellison,  9  Barn. 
&  C.  760-752,  Lord  Tenterden  said:  'It  has 
been  long  established  that,  when  an  act  of 
parliament  Is  repealed,  it  must  be  considered 
(except  as -to  transactions  past  and  closed) 
as  if  it  had  never  existed.' "  To  be  properly 
apprec^ited,  the  entire  opinion  of  Justice 
Gray  must  be  read,  together  with  the  numer- 
ous authorities  he  collates.  In  0>m.  v.  Com- 
missioners of  Highways,  6. Pick.  501,  it  was 
decided  that  "where  a  special  tribunal  is 
created  by  an  act  of  the  legi;dature,  on  a  re- 
peal of  the  act  without  any  saving  of  pro- 
ceedings commenced  and  pending  before  it, 
its  whole  power  and  authority  cease,  and  it 
cannot  proceed  to  finish  what  may  have  been 
so  commenced."  In  Key  v.  Goodwin,  4 
Moore  &  P.  341,  Ix>rd  Chief  Justice  Tindal 
said:  "I  take  the  effect  of  repealing  a  stat- 
ute to  be  to  obliterate  it  as  completely  f^om 
the  records  of  the  parliament  as  If  it  had 
never  passed,  and  that  It  must  be  considered 
as  a  law  that  new-  existed,  except  for  the 
purpose  of  those  actions  or  suits  which  were 
commenced,  prosecuted,  and  condnded  while 
it  was  an  existing  law."  State  v.  King,  12 
£a.  Ann.  593,  carries  the  doctrine  further 
than  the  wants  of  this  case  require.  In  that 
case  it  was  said  by  Spofford,  C.  J.,  "that  the 
repeal  of  a  i>enal  statute  pending  a  prosecu- 
tion under  it,  without  a  saving  clause,  puts 
an  end  to  the  prosecution,  although  the  penal 
statute  may,  uno  flatu  with  the  repeal,  be 
substantially  re-enacted."  See,  also,  Com. 
T.  Kelliber,  12  AUen,  480;  Ooato  v.  HiU,  41 
Ark.  149;  Coffin  v.  lUch,  4S  Me.  507;  Pope 
V.  Levris,  4  Ala.  487.  We  hold  that,  before 
this  case  was  brought  to  a  conclusion  in 
the  circuit  court,  the  statute  under  which  it 
was  instituted  was  repealed,  °  and  that  that 
repeal  put  an  end  to  the  suit  "nie  Judg- 
ment of  the  dronlt  court  is  affirmed. 


(m  Ala.  ao 

TBNNBSSEB  &  O.  R.  CO.  V.  TAYLOR. 
(Supreme  Court  of  Alabama.     Jan.  9,  1894.) 

HlOHWAT — What  CONSTITOTES — ElAILIiOAD — ABAir- 

ooNiiBifT  or  Right  ov  Wat  —  Quistion  to* 

Jdrt. 

1.A  raUroad  is  a  "Ughwav,"  within  the 
meaning  of  Rev.  St  U.  S.  §  2477,  proTlding 
that  "the  right  of  way  for  the  construction  of 
highways  over  public  lands,  not  reserved  for 
poblic  uses,  is  hereby  granted." 

2.  In  ejectment  against  a  railroad  company 
to  recover  land  occupied  by  defendant  as  a  right 
of  way,  there  was  evidence  that  over  20  years 
before  suit  wait  biooght  and  while  such  land 
belonged  to  the  government  defendant  located 
its  line  and  constructed  its  roadbed  by  building 
culverts,  embankments,  and  cuts.  It  then 
ceased  work,  and  did  not  return  to  it  until  after 
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plaintiff  pnrchased  from  the  gOTemment  the 
quarter  section  on  which  such  right  of  way 
was  located,  when  it  removed  the  timber  which 
had  grown  on  the  roadbed,  repaired  it,  and  con- 
structed its  road.  Held,  that  the  question  as  to 
whether  there  had  been  an  abandonment  of 
such  right  of  way  by  defendant  before  plaia- 
tiS  purchased  was  for  the  jury. 

Appeal  from  circuit  court,  Etowah  county; 
John  B.  Tally,  Judge. 

Ejectment  by  J.  0.  Taylor  against  the  Ten- 
nessee &  Coosa  Railroad  Company.  Frovn  a 
judgment  entered  on  a  verdict  direcbnl  by 
the  court  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  H.  Benson,  for  appellant  Amos  E. 
Goodhue,  for  appellee 

McCLBLLAN,  J.  Tbis  Is  a  statutory  ac- 
tion by  Taylor  against  the  railroad  company 
tor  the  recovery  of  land.  The  complaint  con- 
tains two  counts.  In  the  first  coimt  the  land 
claimed  is  thus  described:  "A  strip  of  land 
one  hundred  feet  wide  In  southeast  fractional 
quarter  of  section  32,  township  10,  range  5, 
in  Etowah  county,  Ala.,  being  50  feet  on 
either  side  from  the  center  of  the  roadbed  of 
the  Tennessee  &  Coosa  RaUroad  Company, 
as  tax  as  the  said  road  passes  through  said 
fractional  quarter  section."  The  second 
count  claims  the  whole  of  the  quarter  sec- 
tion. The  cause  was  tried  on  issue  joined  on 
the  plea  of  not  guilty,— the  general  Issue,— 
which  admitted  defendant's  possession  of  the 
southeast  fractional  quarter  of  section  32,  in- 
cluding, of  course,  the  100-foot  strip  specially 
claimed  in  the  first  count.  Upon  request  in 
writing,  the  court  gave  the  affirmative  charge 
for  the  plaintiff,  and  the  propriety  of  that 
action  is  the  only  matter  presented  for  re- 
view. 

Plaintiff  made  a  prima  facie  case  by  Intro- 
ducing a  certificate  of  purchase  of  the  quar- 
ter section  in  question  by  himself  from  the 
United  States  on  November  11,  1889,  and 
rested.  The  defoidant  proved  that,  more 
than  20  years  before  suit  brought,  it  had  sur- 
veyed and  located  Its  line  of  railway  across 
the  land  and  on  the  strip  described  in  the 
complaint,  and  that  at  that  time  a  roadbed 
for  Its  said  road  had  been  thereon  construct- 
ed by  the  building  of  necessary  embankments 
and  cuts,  and  the  construction  of  culvorta 
It  further  appeared  that  aftw  this  was  done, 
and  before  any  rails  or  any  cross-ties  had 
been  put  on  the  roadbed,  defendant  desisted 
from  the  work,  and  did  not  return  to  it  until 
after  the  purchase  by  the  plaintiff,  when  the 
timber,  which  had  meantime  grown  on  the 
roadbed,  was  removed,  the  roadbed  repair- 
ed, and  upon  it  defendant's  railway  was  con- 
structed. The  theory  of  defendant  is  that  It 
acquired  title  to  the  100-foot  strip  as  a  right 
of  way  by  the  location  of  Its  line  and  con- 
struction of  its  roadbed  thereon  prior  to  the 
sale  to  plaintiff,  by  force  of  section  2477  of 
the  Revised  Statutes  of  the  United  States, 
which  declares  that  "tiie  right  of  way  for 
the  construction  of  highways   over  public 


lands,  not  reserved  for  public  Tises,  Is  hereby 
granted."  That  a  railroad  Is  a  "highway," 
within  this  section,  would  seem  to  have  been 
the  understanding  of  congress  in  the  passage 
of  the  act  of  1856  In  aid  of  the  construction 
of  this  and  other  railroads  In  Alabama,  for 
while  careful  provision  Is  made  by  that  act 
for  the  acquisition  of  a  right  of  way  over  re- 
served land  embraced  In  the  general  terms 
of  the  grant,  but  specially  excepted  there- 
from, no  provision  is  therein  made  for  rights 
of  way  over  other  public  land;  an  omission 
which.  In  view  of  the  fact  that  at  that  time 
there  was  no  law,  state  or  federal,  other 
than  this  section,  for  the  acquisition  of  rights 
of  way  over  public  lands.  Is  most  reasonably 
accounted  for  on  the  theory  that  congress 
supposed  that  section  2477  applied  to  rail- 
road rights  of  way  over  all  public  lands  "not 
reserved  to  public  uses."  And  this  is  the 
construction  put  on  the  section  in  every  in- 
stance of  direct  adjudication.  Railway  Co.  v. 
Gordon,  41  Mich.  420,  2  N.  W.  648;  Verdl«  r. 
Railroad  Co.,  16  S.  0.  476;  Sams  T.  RaUway 
Co.,  Id.  484.  Indeed,  tho-e  Is  nothing  In  the 
adjudged  cases  against  this  view,  except  the 
merest  dictum  in  Railroad  Co.  v.  Sture,  32 
Minn.  95,  20  N.  W.  229,  a  case  arising  under 
the  act  of  March  8,  1875,  (18  Stat  482,)  which 
superseded  the  application  of  section  2477 
to  railroads,  and  was  In  the  nature  of  an 
amendment  by  Implication  to  that  effect,  not 
however,  affecting  rights  acquired  under  the 
section  In  question  prior  to  the  amendatory 
enactment  We  concur  in  the  construction 
put  on  the  statute  by  the  Michigan  and  South 
Carolina  courts,  and  hold  that  It  operated 
to  grant  rights  of  way  for  the  construction 
of  railway  highways  over  public  lands  at  the 
time  the  defendant  located  its  line  and  con- 
structed Its  roadbed  on  the  strip  sued  for. 

Taking  this  view  of  the  statute.  It  is  not— 
and  could  not  be,  reasonably— contended  that 
what  the  defendant  did  towards  the  con- 
struction of  a  highway  along  this  strip  across 
said  fractional  quarter  of  section  32  was  In- 
sufficient to  localize  the  grant  and  vest  titie 
to  the  strip,  tor  the  uses  and  purposes  of  a 
highway.  In  the  defendant  That  the  location 
of  defendant's  road,  and  the  construction  of 
its  roadbed  on  this  strip,  vested  In  the  com' 
Iiany,  In  other  words,  tite  rights  of  posset 
slon  and  user.  Is  not  denied,  if,  as  we  hold, 
the  statute  is  applicable.  It  Is  Insisted,  how- 
ever, that  any  right  defendant  may  have  had 
in  the  long  past  was  abandoned  by  it 
Whether  this  be  true  or  not  Is  not  for  ns, 
and  was  not  toe  the  court  below,  to  decide. 
The  visible  acts  and  omissions  relied  on  to 
show  abandonment  were  brought  out  in  the 
evidence,  as  also  the  recent  acts  and  conduct 
of  the  defendant  In  returning  to  the  con- 
struction of  Its  highway,  repairing  and  re- 
habilitating its  roadbed,  building  thereon  the 
superstructure  of  ties  and  rails,  and  complet- 
ing and  operating  the  road.  "  'Abandon* 
ment'  includes  both  the  intention  to  abandon, 
and  the  external  act  by  which  the  intoition 
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was  carried  Into  effect,"  and,  "as  Intent  Is 
the  essence  of  abandonment,  the  facts  of 
each  particular  case  are  for  the  jury."  1 
Amcr.  &  Eng.  Enc.  Law,  p.  1,  notes  and  au- 
thorities; Wyman  v.  Horlburt,  12  Ohio,  81, 
40  Amer.  Dec.  461,  note,  464.  On  the  view 
we  take  of  this  case,  the  only  issue  in  it 
was  upon  this  question  of  attandonment  vel 
non,  and  the  result  of  this  Issue  depended 
upon  the  Jury's  finding  as  to  the  defendant's 
Intent.  The  court,  by  glvl^jg  the  affirmative 
charge  for  the  plaintiff,  Improperly  took  this 
Inquiry  from  the  Jury.  The  Instruction  was 
erroneous,  and  must  work  a  reversal  of  the 
Judgment.  The  cause  will  be  remanded. 
B«versed  and  remanded. 


(32  Fla.  639) 

PBNSACOLA  &  A.  R.  CO.  v.  HXBR  et  al. 
(Sapreme  Coart  of  Florida.     Dec.  23,  1893.) 

Navigable  Watbbs  —  Obstruction  bt  Bbidob — 
Liabilities  of  Bridge  Owmbr. 
Where  a  railway  company,  having  law- 
fnl  aathority  so  to  do,  crosses  a  public  navi- 
gable stream  or  water  course  wiUi  its  road, 
erecting  in  a  proper  manner  the  proper  and  nec- 
essary structures  for  snch  crossing,  occupying 
therewith  the  space,  and  no  more  than  the 
■pace,  permitted  to  it,  and  so  erects  and  uses 
such  structures  as  that  they  shall  not  unneces- 
sarily abridge  or  destroy  the  usefulness  of  such 
stream  to  Uie  public  as  a  navigable  highway, 
using  in  a  proper  manner  a  movable  drawbridge 
by  which  it  crosses  that  part  of  such  stream  left 
open  for  the  public  navigation  thereof,  it  is  not 
liable  for  injuries  resulting  to  vessels  navigat- 
ing snch  stream  from  coining  in  contact  with 
obstmctions  in  the  open  space  or  channel  of 
water  under  such  drawbridge  when  such  ob- 
structions are  present  without  fault  on  such  com- 
pany's part.  The  open  space  left  to  be  tem- 
porarily QMinned  from  time  to  time  by  the  rail- 
way's drawbridge  is  left  not  only  to  the  free 
use,  but  to  the  control  and  care  of  the  public, 
and  the  railway  company  is  under  no  more  ob- 
ligation to  keep  it  free  of  obstmctions  present 
without  its  agency  than  it  is  to  care  for  any 
other  part  of  the  channel  of  such  stream. 
(Syllabus  by  the  Court) 

Appeal  from  clrcnlt  court,  Escambia  coun- 
ty; James  F.  McClellan,  Judge. 

Action  by  Hyer  Bros,  and  others  against 
the  Pensacola  &  Atlantic  Railroad  Company 
to  recover  for  injuries  to  plaintiffs'  boat,  al- 
leged to  have  resulted  ftom  an  obstruction  to 
navigation  by  maintaining  a  defective  draw- 
bridge. There  was  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 


W.   A.   Blount,   for    appellant 
Avery,  for  appellees. 


John   C. 


TAYLOR,  3,  The  appellees,  as  owners  of 
the  steam  tug  E.  E.  Simpson,  In  an  action  In 
case  In  the  clrcnlt  court  of  Escambia  county 
recovered  Judgment  against  the  appellant 
for  the  sum  of  $244.88,  and  from  this  Judg- 
ment the  defendant  below  appeals. 

The  only  error  assigned  is  the  ruling  of  the 
court  below  upon  the  defendant's  demurrer 
to  the  plaintiffs'  declaration,  whereby  the 
snfllclency  of  the  declaration  to  warrant  a 


recovery  in  law  was  qnestloned.  The  dec- 
laration is  as  follows:  "Wm.  K.  Hyer  and 
Albert  Hyer,  as  partners  under  the  firm 
name  of  Hyer  Brothers,  F.  C.  Brent,  Isaac 
Rogers,  and  John  J.  Bowes,  as  owners  of  the 
steam  tug  named  E.  E.  Simpson,  the  plain- 
tiffs, by  their  attorney,  John  C.  Avery,  sue 
the  Pensacola  and  Atlantic  Railroad  Com- 
IMiny,  a  corporation,  the  defendant,  for  that, 
to  wit,  on  the  6th  day  of  March,  1888,  to 
wit.  In  the  county  and  state  aforesaid,  (Es- 
cambia county,  Florida.)  the  said  plaintiffs 
then  and  there  being  the  owners  of  a  certain 
steam  tug  named  E.  E.  Simpson,  which  they 
used  In  the  business  of  towing  vessels  and 
timber  In  the  waters  of  Pensacola  bay  and 
the  tributaries  thereof,  and  the  said  defend- 
ant, being  then  and  there  engaged  •  •  * 
under  the  authority  of  law  In  the  business 
of  transporting  freight  and  passengers  for 
hire  over  the  line  of  railroad  extending  from 
the  county  aforesaid  across  the  county  of 
Santa  Rosa,  from  east  to  west,  tbe  said  de- 
fendant was  then  and  there  engaged  In  the 
said  business  and  accomplishing  the  said 
transportation  between  the  said  counties  by 
means  of  a  certain  bridge  across  the  waters 
of  Escambia  bay,  a  navigable  stream,  and 
an  arm  of  the  said  bay  of  Pensacola;  the 
said  bridge  being  laid  upon  piles  driven  into 
the  soil  forming  the  basin  of  the  said  bay, 
and  so  near  together  as  to  totally  obstruct 
the  navigation  of  the  said  Escambia  bay,  ex- 
cept at  a  point  about  the  middle  thereof 
where  the  defendant  had  and  maintained  a 
drawbridge,  through  which  all  vessels  and 
other  craft  navigating  the  said  Escambia 
bay  were  compelled  to  and  did  pass  In  pro- 
ceeding from  points  ncH^  of  said  bridge  to 
the  city  of  Pensacola.  And  the  plalntlffB  in 
fact  nvet  that  on  the  day  and  date  afore- 
said, In  the  county  aforesaid,  while  their  said 
boat  was  engaged  in  the  navigation  of  the 
said  bay.  In  the  prosecution  of  her  lawful 
business,  she  was  compelled  to  and  did  pass 
through  the  said  draw  In  the  said  bridge, 
which  said  draw  It  was  the  duty  of  the  de- 
fendant to  keep  clear  of  obstructions,  so  as 
to  enable  the  same  to  be  safely  navigated  by 
all  vessels  which  might  have  navigated  the 
said  waters  had  said  bridge  not  been  erected 
at  ail  by  the  defendant  And  the  said  plain- 
tiffs In  fact  aver  that  their  said  boat  could 
and  would  have  safely  navigated  the  said . 
waters  had  the  said  bridge  not  been  built 
as  aforesaid,  but  the  defendant  permitted 
the  •  •  •  space  of  the  said  draw  through 
which  said  boat  had  to  pass  to  become  ob 
Btructed  by  snags,  posts,  logs,  and  other 
obstacles  below  the  surface  of  the  water, 
and  invisible  to  persons  In  plaintiffs'  said 
boat,  in  so  much  that  when  the  plaintiffs' 
said  boat  tmdertook  to  pass  through  the 
same  her  propeller  struck  against  the  said 
obstructions,  and  was  broken,  so  that  the 
plaintiffs  were  compelled  to  procure  a  new 
wheel,  paying  therefor  the  sum  of  tsvo  hun- 
dred and  forty-four  88-100  dollars,  Jts  rea- 


Digitized  by 


Google 


882 


SOUTHERN  B£POBTER,yoL.  14. 


(Fla. 


sonable  rahie.  Tet  the  defendant  falls  to 
pay  the  same,  or  any  part  thereof,  to  the 
plaintiffs*  damage  of  one  thousand  dollars, 
and  therefore  they  sue,"  etc  The  ground 
of  the  demurrer  to  this  declaration  was  "that 
it  sets  forth  no  breach  of  any  obligation  of 
the  defendant  towards  the  plaintiffs."  It 
win  bo  observed  from  this  declaration  that 
there  is  no  allegation  therein  that  the  occu- 
pancy of  the  navigable  water  known  as  Es- 
cambia bay  Vy  the  defendant  railway  com- 
pany with  its  railway,  piles,  track,  and 
bridge  was  In  any  wise  unlawful  <Nr  tmau- 
thorlzed;  but,  on  the  contrary,  it  expressly 
alleges  that  the  defendant  "was  then  and 
there  engaged  under  the  authority  of  law  In 
the  business  of-  transporting  freight  and 
passengers  for  hire  over  the  line  of  railroad 
extending  from  Escambia  county  across  the 
county  of  Santa  Rosa  from  east  to  west 
accomplishing  the  said  transportation  be- 
tween the  said  counties  by  means  of  a  cer- 
tain bridge  across  the  waters  of  EiScambIa 
bay,"  etc. 

The  declaration  admitting,  as  It  does,  that 
the  defendant  has  the  lawful  authority  to 
occupy  the  waters  of  this  bay  with  its  road, 
the  company  cannot  be  held  in  fault  In  hav- 
ing it  there,  unless  it  be  that  in  the  erection 
or  use  of  its  authorized  structures  it  has 
in  some  unlawful  manner  destroyed  or  un- 
necessarily abridged  or  obstructed  its  use- 
fulness to  the  public  as  a  navigable  high- 
way. Our  next  inquiry,  then,  from  the  dec- 
laration is,  does  it  charge  upon  the  defend- 
'ant  any  default  In  the  manner  in  which  It  has 
exercised  its  authority  to  cross  said  bay,  or 
In  the  structures  or  use  of  the  structures 
erected  by  it  to  effect  such  crossing,  or  in  the 
structural  design,  position,  dimensions,  or 
use  of  the  drawbridge  designed  to  subserve 
the  double  purpose  of  affording  to  the  rail- 
way the  means  of  crossing  the  stream,  and 
at  the  same  time  serving  to  retain  for  such 
stream  its  usefulness  as  a  highway?  We 
find  no  complaint  against  the  defendant  In 
any  of  these  respects.  Therefore  we  oon- 
-olude  that  the  defendant  has  not  exercised 
and  used  its  authority  to  occupy  the  stream 
in  any  unauthorized  manner,  but  that  what  it 
has  done  has  been  lawfully  done.  What, 
then.  Is  the  defendant's  default  that  has 
wrought  the  damage  complained  of?  We 
find  it  In  the  aUegation  that  "the  defendant 
permitted  the  space  of  the  said  draw  through 
which  said  boat  had  to  pass  to  become  ob- 
structed by  snags,  posts,  logs,  and  other  ob- 
stacles below  the  surface  of  the  water,  and 
invisible  to  persons  in  plaintiffs'  said  boat, 
tn  so  much  that  when  the  plaintiffs'  said 
boat  undertook  to  pass  through  the  same  her 
propeller  struck  against  the  said  obstructions, 
and  was  broken,"  etc.  It  will  be  observed 
that  in  this,  the  gravamen  of  the  complaint, 
there  is  no  charge  that  the  alleged  obstruc- 
tions were  present  In  the  waters  under  the 


draw  through  any  instrnmentalllr  of  the  de- 
fendant, or  In  consequence  of  any  faultlness 
In  Its  structures,  but  the  charge  is  that  the 
defendant  "permitted"  the  space  under  the 
draw  to  "become  obstructed,"  thereby  Im- 
plying that  the  obstructions  were  present 
there,  not  through  the  active  instrumentality 
of  the  defendant,  but  through  other  agen- 
cies; and  that  the  defendant  was  in  default 
in  not  removing  them,  and  Impassively  per- 
mitting them  to  remain  there.  In  other 
words,  as  Is  contended  here,  It  is  assumed  by 
the  plaintiffs  that  it  is  the  defendant's  duty 
at  all  times  to  keep  the  water  highway  pass- 
ing through  and  under  Its  drawbridge  free 
from  all  obstructl<Mi8,  no  matter  how  they 
become  present  there.  And  the  Injury  re- 
sulting to  plaintiffs'  boat  from  the  defend- 
ant's neglect  of  this  its  alleged  duty  is  the 
foundation  for  the  suit  In  this  contention 
we  cannot  agree  with  the  counsel  for  the  ap- 
pellees. The  fact  that  the  company,  when 
authorized  to  construct  its  road  across  a 
navigable  stream.  Is  granted  such  authority 
upon  the  implied  condition  that  It  shall  cross 
It  in  such  manner  that  it  shall  retain  its  use- 
fulness as  a  public  highway  without  unnec- 
essary abridgment  and  that  the  invention 
of  the  movable  drawbridge  enables  it  to 
comply  with  this  condition  in  its  authority,  . 
necessarily  carries  with  It  the  idea  that  the 
open  space,  simply  spanned  by  its  draw,  is 
left  not  for  the  company's  use,  nor  under 
Its  care  or  control,  but  free  and  clear  of  any 
of  Its  structures,  as  the  public  highway,  for 
use  by  the  public,  subject  to  the  same  cus- 
tody, control,  and.  care  as  any  other  part  of 
the  stream  spanned.  The  company,  except 
to  span  it  with  their  movable  draw,  tempo- 
rarily for  the  passage  of  its  trains,  has  no 
more  authority  or  control  over  such  open 
space  than  it  has  over  any  other  part  of 
such  public  stream  not  in  contact  with  its 
works,  and  is  not  charged  with  the  duty  of 
keeping  it  free  and  clear  of  obstructions 
present  without  any  Instrttmentality  or  fault 
on  Its  part  and  Is  under  no  more  obligation 
to  remove  them  from  time  to  time  than  it  is 
under  to  keep  any  other  part  of  the  stream 
free  from  similar  obstmetlonB.  Its  whole 
duty  is  performed  when  it  properly  occapies 
with  its  necessary  and  proper  stroctores  the 
space,  and  no  more  than  the  space,  permitted 
to  It  and  so  nsecr  its  structures  that  they 
shall  not  unnecessarily  alHidge  or  impede 
the  rights  of  the  public.  The  open  space 
left  to  be  simply  spanned  by  its  draw  Is 
left  not  only  to  the  tree  use,  but  to  the  con- 
trol and  care,  of  the  publia  From  this  con- 
clusion It  becomes  apparent  that  the  defend- 
ant's demurrer  to  the  plaintiffs'  declaration 
should  have  been  sustained.  Ward  t.  Rail- 
road Co.,  (Tenn.)  8  Amer.  &  Bng.  B.  Gas. 
506.  The  judgment  appealed  from  is  re- 
versed, with  directions  to  sustain  the  defend- 
ant's demurrer  to  the  declaration. 
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SrpATE  ex  rel.  LAMAR,  Attorney  General,  t. 

DILLON  et  al. 

(Supreme  Conrt  of  Florida.     Dec.  13,  189^) 

CONBTtTUTIONAI,  JJAW — QUALIFIOATION   OF  V0TEB8 

— MuNicip*!.  Blbctioks — Official  Ballot. 

1.  The  right  to  vote  Is  not  an  inherent  or 
absolute  right  generally  reaerred  in  biUa  of 
rights,  bat  ita  poiaeeaion  is  dependent  npon  con- 
stitutional or  statutory  grant.  Subject  to  the 
limitations  contained  in  the  federal  constitution, 
such  right  is  under  the  control  of  the  soTereign 
power  of  the  state;  and  where  the  oonstltntlon 
has  conferred  the  right,  and  prescribed  the  qnal- 
ifications  of  electors,  the  legislature  cannot 
change  or  add  to  them  in  any  way,  but  where 
the  constitution  does  not  confer  the  right  to 
TOte,  or  prescribe  the  qpalifications  of  voters. 
It  Is  competent  for  the  legislature,  as  the  rep- 
resentative of  the  lawmaking  power  of  the 
state,  to  do  so. 

2.  Section  1  of  krtiele  6  of  the  constitution 
of  1885,  prescribing  the  qualifications  of  electors 
at  all  elections  under  it,  does  not  apply  to  ele<>- 
tions  for  municipal  omcers  in  this  state,  but 
such  elections  are  subject  to  statutory  regula- 
tion; and  It  la  competent  for  the  legislature  to 
prescribe  the  qualifications  of  voters  at  the 
same. 

3.  The  provision  in  the  third  section  of 
chapter  4301  of  the  Laws  of  1883,  (being  "An 
act  to  fix  the  number  and  provide  for  the  elec- 
tion of  the  municipal  officers  of  the  city  of  Jack- 
sonville, a  municipal  corporation  existing  in 
Duval  county,  Florida,  and  to  prescribe  their 
terms  of  office,  and  regulate  their  compensa- 
tion,") that  those  persons  who,  at  the  time  of 
the  holding  of  any  city  election,  are  residents  of 
the  city,  and  who,  at  the  time  of  the  general 
state  election  held  next  preceding,  were  qual- 
ified electors  of  any  of  the  election  districts 
within  said  city,  shall  constitute  the  qual- 
ified electors  of  said  city  authorized  to  vote  at 
such  city  election,  is  not  in  conflict  with  the 
general  provisions  of  the  criminal  law  disquali- 
fying persons  convicted  of  certain  crimes  from 
voting  at  any  election,  and  the  two  can,  and 
must  De,  construed  in  harmony  with  each  other. 

4.  Tbe  legislature,  having  the  right  to  pre- 
scribe the  qualifications  of  voters  at  muniapal 
elections,  may  provide  the  means  of  ascertain- 
ing the  persons  who  possess  the  qualifications 
prescribed;  and  althongh  the  action  of  a  min- 
Wterial  board  in  ascertaining  the  qualifications 
of  those  given  the  right  to  vote  may  not  be 
given  a  conclusive  e£Fect  on  the  voter's  right  to 
cast  his  ballot,  yet  an  election  held  under  a  stat- 
ute with  a  provision  making  the  action  of  such 
a  board,  in  this  respect,  conclusive,  will  not,  on 
this  account  alone,  be  set  aside,  in  the  absence 
of  any  showing  that  voters  were  deprived  by 
the  action  of  such  board  of  any  rights  conferred 
by  the  statute. 

5.  The  provision  in  section  6  of  article  6 
of  the  constitution,  that  in  all  elections  by  the 
people  the  vote  shall  be  by  ballot,  applies  to 
municipal  elections. 

6.  it  is  competent  for  the  legislature  to  pre- 
scribe an  official  ballot,  and  prohibit  the  use  of 
any  other,  and  may  also  provide  for  printing 
the  names  of  candidates  regularly  nominated  by 
a  convention  or  mass  meeting,  or  who  run  as 
independents;  but  it  cannot  restrict  the  elector 
to  Toting  for  some  one  of  the  candidates  whose 
names  are  printed  upon  the  official  ballot  The 
constitution  guaranties  to  him  the  right  to  vote 
for  whom  he  pleases. 

7.  The  provisions  in  reference  to  voting,  in 
the  municipal  act,  supra,  held  to  restrict  the 
voter  at  municipal  elections  in  the  city  of  Jack- 
sonville for  municipal  officers  to  vote  for  some 
one  of  the  candidates  whose  names  are  printed 
upon  the  official  ballot,  and  to  this  extent  the 
act  is  unconstitutional. 


8.  Where  mteonsUtutlonal  provisions  In  a 
statute  can  be  separated  from  the  valid  poiv 
tions,  and  the  legislative  purpose  expressed  in 
so  much  as  is  good  can  be  accomplished  inde- 
pendently of  the  void  part,  and,  considering  the 
entire  act,  the  good  and  the  bad  features  are  not 
so  essentially  and  inseparably  connected  in  sub- 
stance, or  so  interdependent  as  that  it  cannot 
be  said  that  the  legislature  would  not  have 
passed  the  one  without  enacting  the  other,  it 
IS  the  duty  of  the  court  to  give  effect  to  so  much 
as  is  good. 

9.  In  the  application  of  the  foregoing  rule 
It  was  hdd  that  the  rejection  of  the  feature  of 
the  municipal  act  in  question  restricting  the 
voter  to  some  one  of  the  candidates  whose 
names  were  printed  on  the  official  ballot  did  not 
affect  the  valid  portions  of  the  act,  and  that  an 
election  authorized  by  it  will  not  be  set  aside 
on  an  attack  solely  on  the  ground  of  the  uncon- 
stitutionality of  the  act,  and  in  the  absence  of 
affirmative  showing  that  the  result  would  have 
been  different  had  the  illegal  portion  not  ex- 
isted. 

10.  The  provision  in  the  third  section  of  the 
act,  supra,  "that  prior  to  the  holding  of  the 
first  city  election  as  provided  herein,  there  shall 
be  given  to  each  person  who  was  entitied  to 
qualify  himself  as  an  elector  at  the  last  state 
Section  by  registration  and  the  payment  of  his 

?oll  taxes  for  the  years  1880  and  1881,  and 
ailed  to  do  so,  an  opportunity  to  qualify  br 
registering  and  himself  paying  his  own  poll 
taxes  for  such  years,"  did  not  deprive  the  voter 
of  his  right  to  pay  his  said  poll  taxes  through 
an  authorized  agent,  and  a  payment  made 
through  such  a^ent  would  be  a  valid  payment,! 
under  the  principle,  "qui  facit  per  alium  fadt. 
per  se."  I 

11.  The  provisions  of  the  act  relating  to  pay-1 
ing  the  poll  taxes  mentioned  had  reference  to^ 
the  poll  taxes  due  under  the  general  revenuej 
law  for  the  years  1890  and  1891;  and  if  no  poll 
taxes  were  due  for  said  years,  as  required  by 
that  law,  none  were  required,  under  the  munici-{ 
pal  act  in  question,  as  a  prerequisite  to  the, 
right  to  vote  in  the  city  election  held  in  July,' 

12.  The  legislature  has  the  power,  under  the 
constitution,  to  make  the  payment  of  a  capita- 
tion tax,  not  exceeding  one  dollar  a  year,  a  pre- 
requisite for  voting;  and  there  is  no  constitu- 
tional limitation  against  the  right  to  require 
the  payment  in  any  one  year  of  delinquent  cap- 
itation taxes  as  a  prerequisite  to  the  right  to 
vote,  provided  such  taxes  do  not  amount  to 
more  uian  one  dollar  for  each  year. 

13.  The  reasonableness  or  Justice  of  a  delib- 
erate act  of  the  legislature,  so  long  as  it  does 
not  contravene  some  portion  of  the  organic  law, 
is  *  matter  for  legislative  consideration,  and 
not  subject  to  judicial  control. 

14.  The  election  commissioners  named  in  the 
fifth  section  of  the  act,  supra,  to  prepare  for, 
hold,  and  declare  the  reaolt  of  the  municipal 
election  held  in  Jnly,  1893,  are  not  officers  with- 
in the  meaning  of  section  27  of  article  3  of  the 
constitution  of  1885,  nor  are  they  officers  in  any 
sense,  but  constitute  a  temporary  board  for  the 
performance  of  certain  duties  in  reference  to 
the  holding  of  an  election,  and  their  appoint- 
ment or  designation  was  not  necessarily  or  es- 
sentially executive  in  its  nature. 

(Syllabus  by  the  Court) 

Original  information  in  quo  warranta  at 
the  relation  of  William  B.  Lamar,  attorney 
general,  against  Benjamin  F.  Dillon  and 
otbera,  to  oust  defendants  from  the  offices 
of  coundlmen  of  the  dty  of  JacksonTUle. 
Heard  on  demurrer  to  tiie  tnformatton.  De- 
murrer sustained. 

The  other  facts  tally  appear  In  the  foL 
lowing  statement  by  MABRY,  jr.: 
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An  Informatian  in  the  nature  of  a  quo  war- 
ranto was  filed  by  the  attorney  general,  on 
behalf  of  the  people  of  the  state  of  Florida, 
In  this  court  on  the  17th  day  of  October, 
A.  D.  1893,  against  the  defendants,  Benja- 
min F.  Dillon  and  12  otlteis,  alleging,  in  ef- 
fect, that  they,  without  right  or  legal  war- 
rant, have  usurped,  and  stUl  do  usurp,  the  of- 
fices of  councllmen  of  the  city  of  Jackson- 
ville. It  Is  aUe{^  in  the  information  that 
Thomas  W.  Roby  and  16  others  named  were 
duly  appointed  by  the  governor  of  the  state 
of  Florida  to  be  councllmen  for  the  various 
wards  of  said  dty,  under  and  by  virtue  of 
the  act  of  the  legislature  approved  May  16, 
1889,  entitled  "An  act  to  amend  an  act  en- 
titled 'An  act  to  establish  the  municipality 
of  Jaclisonville,  provide  for  its  government 
and  prescribe  its  Jurisdiction  and  powers,' 
approved  May  31st,  1887,"  and  that  they 
Qualifled  by  taking  the  oath  of  office  pre- 
scribed by  law,  were  duly  commissioned  as 
such  conndlmen,  and  thereupon  entered  up- 
on and  performed  the  duties  of  said  offices, 
and  exercised  the  rights,  benefits,  and  priv- 
ileges thereof,  until  the  same  were  usurped 
by  the  defendants. 

Thomas  W.  Roby  and  the  16  persons 
named.  It  Is  aJIeg^,  constitute  the  city  coun- 
cil of  said  dty,  and  are  still  entitled  to  use, 
exercise,  and  enjoy  the  offices  of  councllmen 
of  said  dty. 

It  Is  furth^  related  that  the  defendants, 
Dillon  and  the  12  others  mentioned,  for  the 
space  of  80  days  last  past  and  more,  without 
legal  warrant,  grant,  or  right  whatever,  have 
used  and  exercised,  and  still  do  use  and 
exo'cise,  the  offices  of  councllmen  of  said 
dty,  and  that  they  have  claimed,  and  still 
do  dalm,  to  be  councllmen  of  said  city,  and 
to  have  the  right  to  use  and  enjoy  ail  the 
liberties,  privileges,  and  franchises  belong- 
ing and  appertaining  to  said  offices  of  dty 
councllmen,  but  that  said  offices,  liberties, 
and  franclilses,  during  the  whole  of  said 
time,  have  been,  and  still  are,  usurped  by 
them,  against  the  people  of  the  state  of 
Florida. 

The  information  proceeds  with  the  allega- 
tions that  the  daims  of  the  said  defendants 
to  the  offices  In  question  are  based  upon  the 
pretense  that  they  were  elected  to  the  same 
at  an  election  for  municipal  officers  pre- 
tended to  be  held  in  and  for  the  said  city 
of  Jacksonville  on  the  18th  day  of  July,  1893, 
by  virtue  of  an  act  of  the  legislature  of 
Florida  approved  May  16,  1893,  being  chap- 
ter 4301,  Laws  Fla.  This  elecUon,  and  the 
act  under  which  it  was  hdd,  are  alleged 
to  I>e  invalid,  void,  and  in  vi(datIon  of  the 
constituticm  of  the  state  of  Florida,  in  this: 
That  at  said  election,  by  the  terms  of  the 
act,  a  considerable  numbw  of  the  inhabitants 
and  citiKens  of  said  dty  to  whom  the  consti- 
tution guarantied  the  right  of  suffrage  at 
the  time  of  said  election  were  denied  the 
right  to  vote  and  participate  therein,  the  ex- 
cluded dasBcs  under  said  act  being  enumerat- 


ed under  the  following  heads:  First,  all 
male  persons,  residents  of  said  dty  at  the 
time  of  said  city  election,  possessing  the 
constitutional  quallficatious  of  electors,  but 
who,  at  the  time  of  the  general  state  elec- 
tion held  next  preceding  said  city  election, 
were  not  qualified  decters  by  reason,  only, 
of  not  having  attained  the  age  of  21  years; 
second,  all  male  persons,  residents  of  said 
city  at  the  time  of  said  city  election,  pos- 
sessing all  the  qualifications  of  electors,  but 
who,  at  Hie  time  of  the  general  state  election 
held  next  iveceding  said  city  election,  were 
not  qualified  electors  by  reason,  only,  of 
not  having  resided  and  had  their  domldle, 
home,  and  place  of  permanent  abode  in  the 
state  of  Florida  for  one  year  at  the  tim& 
limited  for  registration  for  such  electloii, 
third,  all  male  persons,  residents  of  said  dty 
at  the  time  of  said  city  election,  possessing 
all  the  constitutional  qualifications  of  electors, 
but  who,  at  the  time  of  the  general  state 
election  held  next  preceding  tlie  said  dty 
election,  w«*e  not  qualified  electors  by  rea- 
son, only,  of  not  having  resided  and  had 
their  habitation,  domicile,  home,  and  place 
of  perman«)t  alx>de  in  the  county  of  their 
then  residence  for  six  months  at  tlie  time 
limited  for  registration  for  said  Section; 
fourth,  all  male  persona,  residents  of  said 
dty  at  the  time  of  said  dection,  who  at  tlie 
time  of  the  general  state  election  hdd  next 
preceding  said  city  election,  and  at  the  time 
of  said  city  election,  possessed  all  the  oonstl- 
tutioual  qualifications  of  electors,  but  were 
not  electors  of  any  of  the  election  districts 
of  said  city  at  the  time  of  said  state  election. 

It  is  further  alleged  that  the  act  under 
wtaidi  said  election  was  held  Is  unconstitu- 
tional, for  the  reason  that  by  Its  terms  only 
those  persons  were  allowed  to  vote  whose 
names  appear  on  the  registration  lists  after 
the  same  had  been  revised  by  the  persons 
named  In  the  act  as  decticHi  commissionens, 
without  regard  to  registration  in  fact;  and 
that,  by  the  terms  of  said  act,  persons  were 
allowed  to  vote  at  said  dty  election  who 
were  qnalifled  dectors  at  the  general  state 
election  held  next  prior  thereto,  but  who  had 
afterwards  lost  their  domicile  in  the  state 
and  county  of  Duval,  and  bad  not  regained 
the  same  in  time  to  become  an  elector  at  the 
time  of  sold  dty  election,  under  the  pro- 
visions of  the  constitution:  and  also  that  at 
said  election,  by  the  terms  of  said  act,  the 
qualified  dectors  of  said  dty  of  Jacksonville 
were  not  permitted  to  vote  for  whom  they 
pleased,  but  were  restricted  in  the  right  of 
suffrage  to  vote  for  such  person  or  persona 
whose  names  were  placed  upon  an  "official 
ballot"  by  the  election  commissioners  named 
in  the  act 

The  foregoing  are  the  groimds  spedally 
alleged  In  the  information,  impeaching  the 
vaUdity  of  the  act  of  1893,  c.  4301,  under 
which  the  election  was  held. 

The  defendants  other  than  Waiter  F.  (Joach- 
man  moved  to  quash  the  writ  of  quo  war- 
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ranto,  and  this  motion  has  been  treated  here 
as  a  demurrer  to  the  information.  Among 
the  grounds  of  this  motion  are  the  foUowing: 
That  said  Information  shows  upon  its  face 
that  the  defendants  have  not  exercised,  and 
are  not  now  ezercislDg,  the  offices  of  councU- 
men  of  the  city  of  Jacksonville,  in  the  count; 
of  Duval,  state  of  Florida,  without  legal  war- 
rant, grant,  fx  right;  that  said  writ  shows 
upon  its  face  that  defendants  use  and  «c- 
erclse  the  offices  of  councllmen  of  the  city 
of  Jacksonville  under  and  by  vU-tue  of  an 
election  held  on  the  18th  day  of  July,  A.  D. 
1893,  under  the  provlsloDS  of  an  act  of  the 
legislature  passed  in  accordance  with  the 
provisions  of  the  constitution,  and  approved 
by  the  governor  on  May  16,  1893,  at  which 
said  election  they  received  a  majority  of 
all  the  votes  caBt;  that  the  constitution  of 
the  state  of  Florida  does  not  guaranty  the 
right  of  suffrage  to  any  Inhabitant  or  citizen 
of  the  cit7  of  Jacksonville,  or  any  other  city, 
at  a  municipal  decUon;  that  section  1  of 
article  6  of  the  constitution  of  Florida  does 
not  flx  the  qualifications  of  voters  in  municipal 
elections,  but  Is  limited  by  its  express  terms 
to  elections  for  state  and  county  officers  pro- 
vided for  In  the  constitution;  and  that  the 
constitution  of  the  state  of  Florida  does  ndt 
prohibit,  either  in  express  terms  or  by  neces- 
sary Implication,  the  legislature  from  re- 
stricting the  voters  in  any  municipal  elec- 
tion to  voting  fcH*  such  person  or  persons  as 
bad  procured  their  names  to  be  placed  upon 
an  official  ballot,  as  provided  In  chapfter 
4301  of  the  Laws  of  Florida.  There  are  oth- 
er grounds  of  the  motion  that  need  not  be 
set  out  here,  as  the  above  present  the  con- 
trolling questions  in  this  case  for  our  deci- 
sion. 

W.  B.  Lamar,  Atty.  Gen.,  Blsbee  &  Btne- 
hart,  and  F.  P.  Meming,  for  plaintiff.  A. 
W.  Cockrell  &  Saa,  W.  B.  Young,  and  J.  M. 
Barrs,  for  defendants. 

MABRY,  J.,  (after  stating  the  fCicts.)  1. 
It  is  apparent  from  the  foregoing  statement 
that  the  Invalidity  of  the  municipal  election 
bdd  in  the  city  of  Jacksonville  on  the  18th 
day  of  July,  1893,  is  dependent  upon  the  con- 
stitutionality of  the  act  of  the  legislature  un- 
der which  it  was  held.  Where  usurpation 
of  a  public  office  or  franchise  is  alleged  by 
the  state,  and  an  information  In  the  nature 
of  a  quo  warranto  is  filed  by  the  attorney 
general  to  test  the  right  to  hold  such  office 
or  mjoy  such  franchise,  it  Is  only  necessary, 
ordinarily,  to  allege  generally  that  the  per- 
son holding  the  office  or  enjoying  the  fran- 
chise does  so  without  lawful  authority,  and 
in  such  case,  as  against  the  state,  it  de- 
volves upon  such  person  to  show  a  complete 
legal  right  to  hold  the  office  or  enjoy  the 
privilege  in  question;  but  tf  the  information 
states  the  facts  upon  which  the  charge  of 
usurpation  is  based,  and  the  facts  alleged 
show  a  dear  right  in  the  defendant,  It  will 
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be  held  insufficient  on  demurrer.  T'»wn  of 
Enterprise  v.  State,  29  Fla.  128,  10  South. 
740,  and  authorities  cited.  The  InformatloD 
filed  in  the  case  now  before  us  charges 
usurpation  of  certain  municipal  offices;  but 
it  is  also  shown  that  the  defendants  hold 
the  offices  by  virtue  of  the  election  held  on 
the  18th  day  of  July,  1893,  and  their  claim 
to  the  same  is  challenged  on  the  ground  that 
the  legislative  act  under  which  said  election 
was  held  Is  unconstitutional  and  void.  No 
other  grounds  for  anTiniiing  this  election  are 
alleged,  and  hence  the  constitutionality  of 
the  act  is  the  question  presented  for  our  de- 
termination. 

It  Is  contended  that  the  act  in  question, 
by  its  terms,  discriminates  against  certain 
classes  of  persons  residing  in  the  city  of 
Jacksonville,  and  possessing  the  constitu- 
tional qualifications  of.  electors,  and  that 
they  are  thereby  excluded  from  the  right  to 
vote  in  the  city  elections,  In  violation  of  a 
constitutional  right  to  do  so.  The  third 
section  of  the  act  under  consideration  reads 
as  follows:  "Those  persons  who,  at  the  time 
of  the  holding  of  any  city  Section,  are  resi- 
dents of  the  city,  and  who,  at  the  time  of 
the  general  state  election  held  next  pre- 
ceding, were  qualified  electors  of  any  of  the 
election  districts  within  said  city,  shall  con- 
stitute the  qualified  electors  of  said  city, 
authorized  to  vote  at  such  city  election. 
Each  such  elector  shall  vote  only  in  the 
election  district  wherein  he  was  at  the  time 
of  such  state  election,  a  qualified  voter;  pro- 
vided, however,  that  prior  to  the  holding  of 
the  first  city  election  as  provided  herein. 
Ui^e  shall  be  given  to  each  person  who  was 
entitied  to  qualify  himself  as  an  elector  at 
the  last  state  election  by  registration  and 
the  payment  of  his  poll  taxes  for  the  yeer» 
1890  and  1891,  and  failed  to  do  so,  an  op 
portunity  to  qualify  by  registering  and  him- 
self paying  his  own  poll  taxes  for  such 
years,  more  than  two  weeks  before  said 
first  dty  election."  Provisions  are  then, 
made  for  the  tax  collector  of  Duval  county 
to  open  his  books  and  receive  the  poll  taxes 
and  for  the  election  commissioners  named 
in  the  act  to  arrange  for  the  registration  of 
those  persons  who  were  entiUed  to  qualify 
themselves  to  vote  at  the  last  general  state 
election  by  registration  and  the  payment  of 
their  poll  taxes  for  the  years  1890  and  1891. 
but  failed  to  do  so.  More  specific  refer- 
ence to  these  provisions  need  not  be  made 
in  this  connection. 

According  to  the  plain  terms  of  this  act, 
only  those  po-sons  were  authorized  to  vote 
in  the  municipal  election  of  July  18,  1893, 
who  were  residents  of  the  city,  and  who,  ac 
the  time  of  the  general  state  election  held 
next  preceding  said  municipal  election,  were 
qualified  electors  of  some  one  of  the  election 
districts  within  the  dty,  or  who  were  enti- 
tied to  qualify  themselves  as  electors  at  said 
state  election  by  registration  and  the  pay- 
ment of  their  poll  taxes  due  for  the  years 
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1890  and  1891,  but  failed  to  do  so.  Hie  act 
Axes  July  18,  1893,  as  the  date  for  holding 
the  first  municipal  election,  and  we  take  Jn- 
dlcial  knowledge  of  the  fact  that  the  gen- 
eral state  election  held  next  preceding  tils 
election  was  on  the  Tuesday  succeeding  the 
first  Monday  In  October,  A.  D.  1892.  The 
legislature,  then,  by  the  terms  of  the  act  In 
question,  confined  the  municipal  election  to 
persons  residing  in  the  city,  and  who  pos- 
sessed the  constitutional  qualifications  of  elect- 
ors, more  than  11  months  prior  to  the  date 
of  said  city  electloa  No  provision  is  made 
whereby  those  who  had  acquired  the  req- 
uisite age,  ciUzenship,  and  residence,  aa  pre- 
scribed for  voting  in  the  general  state  and 
county  elections,  since  the  last  general  state 
election,  could  vote  in  the  municipal  election, 
l^ls,  It  Is  contended.  Independent  of  the  pro- 
yisions  In  reference  to  other  matta:^,  ren- 
ders the  act  y(AA.  This  contention  Is  based 
upon  the  theory  that  section  1  of  artlde  6  of 
the  constitution  of  1885  applies  to  municipal 
elections,  as  well  as  to  all  other  elections  in 
this  state,  and  Is  a  limitation  upon  the  pow> 
ers  of  the  legislature.  Section  1  of  artlde 
6  of  the  constitution  provides  that  "every 
male  person  of  the  age  of  twenty-one  years 
and  upwards,  that  shall,  at  the  time  of  reg- 
istration, be  a  citizen  of  the  United  States, 
or  that  shall  have  declared  his  Intention  to 
become  such.  In  conformity  to  the  laws  of 
the  United  States,  and  that  shall  have  resid- 
ed and  had  his  habitation,  domicile,  home 
and  place  of  permanent  abode  in  Florida  for 
one  year,  and  in  the  county  for  six  months, 
shall  in  such  county  be  deemed  a  qualified 
elector  at  all  elections  under  this  constitu- 
tion." Here,  it  ia  claimed,  ia  the  fountain 
Boarce  of  the  right  to  exercise  the  elective 
franchise  In  all  elections  by  the  pei^le, 
municipal  as  well  as  state  and  county,  and 
that  It  Is  not  within  the  powo:  of  the  leg- 
islature to  curtail,  or  In  any  way  abridge, 
this  right  Registration  of  the  qualified  elect- 
ors may  be  provided  for  by  the  legislature, 
of  course;  but  counsel  for  the  state  insist 
that  registration  Is  not  one  of  the  qualifica- 
tions of  an  elector,  and  that  the  legislature, 
under  the  power  to  provide  for  registration 
of  qualified  electors,  must  enact  laws  that 
are  "reasonable,  unlfcHrm,  and  Impartial,  and 
must  be  calculated  to  facilitate  and  secure, 
rather  than  subvert  or  Impede,  the  exercise 
of  the  right  to  vote."  The  language  quoted 
was  emidoyed  by  Chief  Justice  Shaw  in  the 
noted  case  of  Capen  v.  Foster,  12  Pick.  488, 
in  discussing  the  ri£^t  of  the  legislature  to 
regulate,  by  registration,  the  exercise  of  the 
elective  franchise  secured  by  constitutional 
provision.  The  authorities  are  uniform  and 
abundant  in  support  of  the  position  that, 
where  the  constitution  has  prescribed  the 
qualifications  of  electors,  it  is  not  in  the  pow- 
er of  the  legislature  to  take  from,  or  add  to, 
sudi  qoalifications,  or  to  injuriously,  unrea- 
sonably, or  unnecessarily  restrain.  Impair, 
or  impede  the  light  of  suffrage  thus  guaran- 


tied by  the  constitution;  and  tbls  constlta- 
tlonal  guaranty  against  unreasonable  and  un. 
necessary  restraint  by  legislative  enactment 
extends  to  all  electlcms  provided  for  by  the 
constitution,  whether  state,  county,  or  munic- 
ipal. In  People  v.  Canaday,  73  N.  C.  198,  it 
was  decided  that  cities  and  towns,  like  coun- 
ties and  townships,  were  parts  and  parcels 
of  the  state,  organized  for  the  convenience 
of  local  self-government,  and  that  under  the 
constitution  of  North  Carolina  the  qualifica- 
tions of  voters  in  municipal  Sections  were 
the  same  as  In  state  and  county  elections, 
and  that  it  was  not  competent  for  the  gen- 
eral assembly  in  any  way  to  change  the  qual- 
ifications of  voters  as  fixed  by  the  constlta- 
tioo.  The  constitution  of  Massachusetts 
provided,  as  to  re^dence  and  citizenship,  that 
"every  male  citizen  of  twenty-one  years  of 
age  and  upwards,  excepting  paupers  and 
persons  under  guardianship,  who  shall  have 
resided  within  the  commonwealth  one  year, 
and  within  the  town  or  district  in  which  he 
may  claim  a  right  to  vote  six  calendar 
months  next  preceding  any  election  ot  gov- 
ernor, lieutenant  govemwr,  senators,  or  rep- 
resentatives, and  who  shall  have  paid"  cer- 
tain taxes  mentioned,  or  be  exempt  there- 
from, and  possessing  all  other  required  quali- 
fications, shall  have  the  right  to  vote  In  such 
elections.  It  was  held  that  an  act  of  the 
legislature  providing  that  no  person  there- 
after naturalized  In  any  court  should  be  en- 
titied  to  be  registered  as  a  voter  within  80 
days  of  such  naturalisation  was  void,  and 
in  conflict  with  the  constitutional  provision 
mentioned.  By  naturalization  the  person  be- 
came a  citizen,  and  it  was  not  competent  for 
the  legislature  to  add  to  or  diminish  the 
quaUfications  of  a  voter  which  had  been  pre- 
scribed by  the  constitution.  Kinueen  v. 
Wells,  144  Mass.  497,  11  N.  B.  916.  It  was 
decided  In  Ohio  (Daggett  v.  Hudson,  43 
Ohio  St  548,  3  N.  B.  538)  that  an  act  re- 
quiring registration  in  all  cases  as  a  condition 
to  the  right  of  suffrage,  and  allowing  the 
voters  only  seven  specified  days  within  the 
year  in  which  to  register,  and  which  con- 
tained no  provision  for  registration  after  the 
seven  days,  (though  five  days  thereafter  In- 
tervened before  election  day,)  and  no  regula- 
tion whereby  those  constitutionally  qualified 
may,  upon  proof  of  qualification,  and  a  rea- 
sonable excuse  for  not  registering  in  time, 
be  allowed  to  vote,  and  where  no  means 
were  provided  whereby  persons  necessarily 
absent  at  the  time  fixed  for  registration  may 
have  their  names  re^stered,  was  unreason- 
able, and  had  a  direct  tendency  to  Impair  the 
right  of  suffrage,  and,  as  it  might  disfran- 
chise a  large  class  of  persons  without  fault 
on  their  part,  it  was  unconstitutional  and 
void.  The  following  are  among  many  deci- 
sions sustaining  the  same  view:  State  v. 
€3omer,  22  Neb.  265,  34  N.  W.  499;  Dells  v. 
Kennedy,  49  Wis.  555,  6  N.  W.  246,  881; 
State  V.  Baker,  38  Wis.  71;  Rison  v.  Farr, 
24  Ark.  161;  Monroe  v.  Collins.  17  Ohio,  665; 
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State  T.  Bntts,  SI  Eaii.  637,  2  Pac.  618;  Bd- 
monds  v.  Banbury,  28  Iowa,  267;  Cooley, 
OonBt  Llm.  p.  758. 

If  section  1  of  article  6  of  the  present  con- 
stitution—the  one  prescribing  the  qualifica- 
tions of  voters,  and  declaring  wbo  sball  "be 
deemed  a  qualifled  elector  at  all  elections 
vaid&e  this  constitution"— applies  to  municipal 
elections  in  this  state,  there  cannot  be  a 
doubt  as  to  the  fate  of  the  act  of  the  legis- 
lature now  under  consideration.  That  it  does 
exclude,  by  its  terms,  from  voting  at  mTutid- 
pal  Sections  In  the  city  of  Jacksonville,  per- 
sons who  may  have  the  qualifications  of  elect>- 
ors  for  state  and  county  elections,  aa  pre- 
scribed by  the  section  of  the  constitution  re- 
fored  Uy,  Is  beyond  question.  It  plainly  ex- 
cluded all  of  those  residento  of  said  city 
who  may  have  acquired  the  qnaliflcations  of 
voters  under  the  constitution  for  state  and 
county  elections  during  a  period  of  over  11 
months  prior  to  the  first  city  dectim,  and 
for  longer  periods  4t  subsequent  elections,  as 
they  are  required  to  be  held  blHmially  after 
the  election  in  18&S,  oa  the  fourth  Tuesdi^  in 
Hay,  and  occurring  during  years  in  which 
no  general  state  electicKi  will  be  held.  It  Is 
then  made  necessary  and  unavoidable  that 
we  determine  wheth»  or  not  section  1  of 
article  6  of  the  present  constitution  has  vi!^ 
scribed  the  qualifications  of  voters  at  elec- 
tions In  municipalities  cre&ted  by  the  legis- 
lature. This  question  has  not  been  deter- 
mined by  any  decision  of  this  court,  and  no 
language  used  In  prior  decisions  made  here 
in  reference  to  municipal  coiporations  had 
any  reference  to  the  precise  question  now 
presented.  In  Attorney  Gieneral  v.  Connors, 
27  Fla.  329,  9  South.  7,  that  part  of  section 
15  of  article  16  of  the  constitution  provid- 
ing that  "no  person  shall  hold  or  i>erform  the 
functions  of  more  than  one  ofSce  under  the 
government  of  this  state  at  the  same  time" 
was  under  consideration,  and  it  was  held 
that  a  mnniciiml  government  created  by  the 
legislature  formed  no  part  of  the  framework 
of  the  state  government,  as  constructed  by 
the  constitution;  that  the  staructure  of  the 
state  govemmoit  In  all  <rf  its  departments 
was  provided  fw  by  the  constitution,  and 
the  organization  of  municipal  governments 
was  expressly  .delegated  to  the  legislature. 
But  what  was  said  in  that  case  had  no  ref- 
erence to  the  qualifications  of  electors  au- 
thorized to  vote  In  mimlcipal  govamnents 
to  be  created  by  the  legislature. 

The  case  of  State  v.  Commissioners  of  Du- 
val Co.,  23  Fla.  483,  8  South.  193,  was  a  pro- 
ceeding by  mandamus  to  compel  defendants 
to  perform  certain  duties  preparatory  to 
holding  an  Section  in  the  city  of  Jackson- 
ville under  the  provisions  of  acts  passed  by 
the  legislature  in  1887.  The  defenses  inter- 
posed were  that  said  acts  were  special  and 
local,  and  no  notice  was  given  of  the  inten- 
tion to  apply  for  their  enactment,  as  provided 
In  the  twenty-first  section  of  article  3  of  the 
constitution;    that  the  lieutenant  governor 


elected  under  the  old  constltntlon  'Of  1868 
presided  over  the  senate,  and  signed  said 
acts;  that  the  titie  to  the  same  was  hisufil- 
cient  under  the  constitution;  and  that.  In 
consequence  of  the  omission  of  certain  provi- 
sions in  sections  of  the  original  act  in  an 
amendatory  act,  defendants  were  under  no 
duty  to  perform  them.  The- conclusion  reach- 
ed upon  a  consideration  of  the  various  pro- 
visions of  the  constitution  having  any  bear- 
ing on  the  subject  was  that  the  proviso  in 
section  21  of  article  3  of  the  constitution  in 
reference  to  notice  for  speciiil  legislation  had 
no  application  to  legislation  in  reference  to 
municipalities.  The  views  expressed  in  the 
opinion  on  this  subject  are  correct;  but  they 
had  reference  to  the  constitutional  require- 
ments as  to  notice  tac  special  legislation,  and 
the  case  is  not  an  authority  on  the  question 
of  prescribing  the  qualifications  of  voters  at 
municipal'  elections.  None  of  the  cases  in 
this  court  discossing  the  law  bearing  upon 
municipal  governments  under  the  present 
constitution  had  reference  to  the  question 
now  presented. 

Before  examining  the  provisions  of  onr 
constitution  that  are  necessary  to  be  consid- 
ered in  disposing  of  the  question.  It  will  be 
well  to  fix  in  mind  the  l^al  status  of  the 
right  of  suffrage  as  exercised  under  our 
forms  of  government  The  right  to  vote  Is 
not  an  inherent  or  absolute  right,  found 
among  those  generally  reserved  in  bills  of 
rights,  but  its  possession  is  dependent  upon 
consUtutiMtal  ixe  statutory  grant  Subject  to 
the  limitations  contained  in  the  federal  con- 
stitution, the  elective  franchise  is  imder  the 
control  of  the  sovereign  power  of  the  states, 
expressed  in  constitutions  or  statutes  prop- 
erly enacted.  Where  a  constitution  has  con- 
ferred the  right,  and  prescribed  the  qualifica- 
tions of  electors,  it,  of  course.  Is  paramount 
until  amended,  and  the  legislature  cannot 
change  or  add  to  them  in  any  way;  but 
where  the  constitutiiw.  does  not  fix  the  right 
of  suffrage,  or  prescribe  the  qualifications  of 
voters,  it  Is  competent  for  the  legislature,  aa 
the  representative  of  the  lawmaking  power 
of  the  state,  to  do  so.  These  principles  are 
well  recognized  and  folly  established  by  au- 
thority in  this  country.  In  Kinneen  v.  Wells, 
supra.  It  Is  said:  "The  qualifications  of  vot- 
ers are  fixed  by  state  legislation.  The  requi- 
sitions as  to  ownership  of  property,  citizen- 
ship, sex,  and  residence,  in  coimection  with 
the  right  of  voting,  vary  with  the  constitu- 
tion <h:  laws  of  the  sevwal  states.  However 
unwise,  imjust,  or  even  tyrannical  its  regula- 
tions may  be,  or  seem  to  be.  In  this  regard, 
the  right  of  each  state  to  define  the  qualifica- 
tions of  Its  voters  Is  complete  and  perfect, 
except  so  far  as  It  is  controlled  by  the  fif- 
teenth article  of  the  amendments  of  the  con- 
stitution of  the  United  States,  which  pro- 
vides that  'the  right  of  citizens  of  the  Unit- 
ed States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any 
state,  on  account  of  race,  color,  or  previous 
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condition  et  Berrltnde.'"  On  this  subject 
Judge  Cooley  says,  In  Oonstltutlonal  Limita- 
tions, (page  752:)  "In  another  place  we  have 
said  that,  though  the  sovereignty  is  in  the 
people,  as  a  practical  fact  It  resides  in  those 
persons  who  by  the  constitutliHi  of  the  state 
are  permitted  to  exercise  the  elective  fran- 
chise. The  whole  subject  of  the  regulation 
of  elections,  including  the  prescribing  of 
quallflcations  for  suffrage.  Is  left  by  the  na- 
tional constitution  to  the  several  states,  ex- 
cept as  It  Is  provided  by  that  instrument 
that  the  electors  for  representatives  In  con- 
gress shall  have  the  qualifications  requisite 
for  electcHTS  of  the  most  numerous  branch  of 
tiie  state  legislature,  and  as  the  fifteenth 
amendment  forbids  denying  to  citizens  the 
right  to  vote  on  account  of  race,  color,  or 
previous  condition  of  servitude.  Participation 
in  the  elective  franchise  la  a  privilege,  rather 
than  a  right,  and  It  is  granted  or  denied  on 
grounds  of  general  policy;  the  prevailing 
view  being  that  It  should  be  as  general  as 
possible,  consistent  with  the  public  safety." 
Ransom  v.  Black,  64  N.  J.  Law,  446,  24  Atl. 
480,  1021;  Huber  v.  Relly,  63  Pa.  St  112; 
Anderson  t.  Baker,  23  Md.  531. 

Guided  by  the  principles  announced,  we 
must  determine  whetho-  or  not  our  consti- 
tution has,  in  the  section  prescribing  the 
right  of  suffrage  at  all  elections  under  it, 
fixed  the  quallflcations  of  voters  in  mimic- 
ipol  elections,  ot  left  It  with  the  legislature. 
Reference  to  various  provisions  of  the  con- 
stitution will  become  necessary;  and  in  con- 
sidering them  we  are  to  be  mindful  of  the 
fact  that  the  present  constitution  is  a  re- 
vision of  the  former  one  of  1868,  and  not 
the  establishment  of  an  entirely  new  and 
independent  Instrument  Thia  court  has 
several  times  recognized  this  fact  In  constru- 
ing clauses  In  the  presoit  constitution.  The 
Seventh  section  of  the  bill  of  rights  In  the 
constitution  of  1868  provided  that  "all  laws 
of  a  general  nature  shall  have  a  uniform 
opotitlon."  This  Is  omitted  in  the  present 
Instrument  The  seventeenth  section  of  the 
legislative  article  In  the  old  constitution 
provided  that  "the  legislature  shall  not  pass 
special  or  local  laws  in  any  of  the  following 
enumerated  cases,  that  Is  to  say,  regulating 
.  the  jurisdiction  and  duties  of  any  class  of 
oflicers,  or  for  the  punishment  of  crime  or 
misdemeanors;  regulating  the  practices  of 
courts  of  justice;  providing  for  changing 
venue  of  civil  and  criminal  cases;  grant- 
ing divorces;  changing  the  names  of  per- 
sons; vacating  roads,  town  plats,  streets, 
alleys,  and  public  squares;  summoning  and 
empannelling  grand  and  petit  juries,  and  pro- 
viding for  their  compensation;  regulating 
county,  township,  and  municipal  business; 
regulating  the  election  of  county,  township, 
and  municipal  oflicers;  for  the  assessment 
and  collection  of  taxes,  for  state,  county, 
and  municipal  purposes;  providing  for  open- 
ing and  conducting  elections  for  state,  coun- 
ty, and  municipal  officers,  and  designating 


the  places  of  voting;  providing  for  the  sale 
of  real  estate  belonging  to  minors  or  other 
persons  laboring  under  legal  disabilltleB;  reg- 
ulating the  fees  of  officers."  By  comparing 
section  20  of  article  3  of  the  present  consti- 
tution, which  corresponds  with  the  seven- 
teenth section  of  the  legislative  article  In 
the  old,  it  will  be  seen  that  everything  re- 
lating to  municipal  organizations  has  been 
entirely  eliminated,  and  no  reference  Is  there 
made  to  them,  except  after  the  provisions 
"regulating  the  jurisdiction  and  duties  of 
any  class  of  officers,"  and  "regulating  the 
practice  of  courts  of  justice,"  the  words 
"except  municipal  of&aem,"  and  "except 
municipal  courts,"  are  added.  The  old  con- 
stitution provided  that  "the  legislature  shall 
establish  a  uniform  system  of  county,  town- 
ship and  municipal  gov«nment"  The  cor- 
responding provision  in  the  new  is  that  "the 
legislature  shall  establish  a  uniform  system 
of  county  and  municipal  government  which 
shall  be  applicable,  except  in  cases  where 
local  or  special  laws  are  provided  by  the 
legislature  that  may  be  Inconsistent  there- 
with." Article  3,  (  24.  The  old  Instrument 
enacted  that  the  legislature  shall  provide 
by  general  law  for  incoritoratlng  such  mu- 
nicipal, educational,  agricultural,  mechanical, 
mining,  and  other  useful  CMupanies  or  as- 
sociatloas  as  may  be  deemed  necessary.  The 
same  provision  is  Incorporated  In  the  re- 
vised constitution  vrith  the  wprd  "munic- 
ipal" left  out  Article  3,  I  25.  The  foUow- 
Ing  provision  was  In  the  former  constitu- 
tion, viz.:  "The  legislature  may  establish 
courts  for  municipal  purposes  only,  in  Incor- 
porated towns  and  cities.  All  laws  for  the 
organization  <x  government  of  municipal 
courts  shall  be  general  in  their  provisions, 
and  be  equally  applicable  to  the  municipal 
courts  of  all  Incorporated  towns  and  cities." 
The  corresponding  section  In  the  present  in- 
strument  is  that  "the  legislature  may  estab- 
lish In  incorporated  towns  and  cities, 
eourts  tor  the  punishment  of  offenses  against 
municipal  ordinances."  Article  6,  8  34. 
The  changes  made  In  the  revised  constitu- 
tion, as  shown  by  the  provisions  ha%  re- 
ferred to,  it  may  correctiy  be  said;  cannot 
be  construed  to  go  any  further  than  to  re- 
lease legislative  regulations  of  municipal 
C(H:porations  from  the  limitations  In  the 
old  constitution  in  ref»ence  to  the  enact- 
ment of  gmieral  laws  on  this  subject 
and  to  authwlze  the  legislature  now  to 
pass  special  laws  relating  to  such  matters 
when  deemed  necessary  to  do  so.  Con- 
ceding that  snch  was  the  main  purpose 
of  the  revisers  in  making  the  changes  re- 
ferred to,  It  is  apparent  tiiat  they  elimi- 
nated, by  the  changes  mentioned,  all  provi- 
sions in  the  old  constitution  referring  to  and 
recognizing  municipal  offices  as  a  part  of 
the  machinery  of  government  established  by 
that  instrument  The  old  constltati<m  ex- 
pressly referred  to  municipal  officers  as  being 
embraced    within  the  elective  at  appointive 
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system  under  It  Tbis  is  shown  by  datues 
tn  the  seventeenth  section  above  quoted, 
such  as,  "regulating  the  election  of  county, 
township  and  municipal  officers;"  "provid- 
ing for  opening  and  conducting  electlcns 
(or  state,  county  and  municipal  officers.'' 
The  entire  elimination  of  such  clauses  from 
the  provisions  referred  to  leaves  no  room  for 
any  contention,  so  far  as  the  provisions  in 
lieu  of  them  extend,  that  municipal  elections 
are  included  in  those  embraced  witliln  the 
constitution. 

The  twenty-seventh  section  of  article  4  of 
the  old  constitution  reads  as  follows:  "The 
legislature  shall  provide  for  the  election  by 
the  people,  or  api>olntment  by  the  govem<»', 
of  all  state,  county  or  municipal  officers  not 
otherwise  provided  for  by  this  constltntlon, 
and  fix  by  law  their  duties  and  compensa- 
tion." Provision  was  also  made  that  all 
elections  by  the  people  shall  be  by  ballot. 
The  suffrage  section  In  the  old  instrument, 
after  prescribing  age,  citizenship,  and  resi- 
dence, at  the  time  of  offering  to  vote,  as 
qualifications  of  an  elector,  declared  that 
any  person  mentioned,  possessing  the  quali- 
fications prescribed,  "shall  In  such  county  be 
deemed  a  qualified  elector  at  all  elections  un- 
der this  constitution."  Municipal  officers,  as 
Is  apparent,  were  recognized  undo:  the  old 
instrument;  but  they  were  not  therein  des- 
ignated, nor  was  the  manner  of  their  selec- 
tion provided  for.  The  legislature  then  was 
compelled,  by  the  terms  of  the  constitution, 
to  resort  to  one  of  two  methods  in  filling  mu- 
nicipal offices.  It  had  to  be  done  either  by 
election  by  the  people,  or  appointment  by  the 
governor;  and,  if  an  election  by  the  people 
was  provided  for,  it  had  to  be  by  the  qualified 
electors,  as  prescribed  in  the  sutTrage  clause  of 
that  constitution.  It  was  held  by  this  court, 
before  the  revision  of  the  constitution,  that 
In  the  creation  of  municipal  govemmients  by 
general  law  of  uniform  operation  the  legis- 
lature might,  under  the  twenty-seventh  sec- 
tion of  article  4,  provide  for  the  filling  of  the 
offices  either  by  appointment  by  the  govern- 
or or  election  by  the  people.  Ex  parte  Wells, 
21  Fla.  280.  In  revising  .the  old  constitution, 
very  little  material  change  was  made  In  the 
suffrage  clause.  An  alteration  appears  in 
providing  that  the  person  should  be  21 
years  old  at  the  time  of  registration,  instead 
of  at  the  time  of  offering  to  vote,  but  the  por- 
tion declaring  at  what  elections  the  voter 
shall  be  deemed  a  qualified  elector  Is  the 
same.  A  very  material  change,  however,  is 
made  in  the  twenty-seventh  section  of  arti- 
cle 4  of  the  old  constitution.  Municipal  offi- 
een  are  entirely  eliminated,  and  the  corre- 
sponding section  In  the  new  is  that  "the  legis- 
lature shall  provide  for  the  election  by  the 
people  or  appointment  by  the  governor  of  all 
state  and  county  officers  not  otherwise  pro- 
vided by  this  constitution,  and  fix  by  law 
their  duties  and  compensation."  Article  8, 
<  27.  Certain  state  and  county  offices  were 
created  and  designated  by  the  constitution. 


but  municipal  offices  were  left  to  legislative 
control.  In  addition  to  the  state  and  coun- 
ty offices  designated,  it  was  within  the  con- 
templation of  the  framers  of  the  constitution 
that  other  state  or  coimty  offices  than  those 
designated  might  become  necessary  and 
have  to  be  created;  and  hence  provision  was 
made  that  the  legislature  should  provide  for 
election  by  the  people,  or  appointment  by 
the  governor,  of  all  state  and  comity  officers 
not  otherwise  provided  by  the  constitution. 
This  was  the  completion  of  the  method  pro- 
vided by  the  constitution  for  filling  all  state 
and  county  offices  created,  or  that  should  be 
created,  under  the  constltntlon;  and,  where 
the  elective  system  for  these  offices  applies 
or  is  made  applicable,  the  persons  possessing 
the  qualifications  under  the  suffrage  clause 
in  section  1  of  article  6  are  the  electors. 
They  are  made  qualified  electors  at  all  elec- 
tions under  this  constitution.  But  It  was  cer- 
tain that  municipal  offices  were  to  be  ere. 
ated  by  the  legislature,  and  tliey  were  not 
designated  or  otherwise  provided  for  in  the 
constitution,  but  express  authority  was  grant- 
ed to  the  legislature,  in  section  8  of  article 
8,  to  establish  and  abolish  municipalities,  to 
prescribe  their  jurisdiction  and  powers,  and 
to  alter  or  amend  the  same,  at  any  time; 
the  limitation  being  added  that,  "when  any 
municipality  shall  be  abolished,  provision 
shall  be  made  for  the  protection  of  Its 
creditors."  If  the  provision  in  reference  to 
filling  offices.  In  section  27  of  article  3,  had 
been  made  applicable  to  municipal  offices, 
no  doubt  could  exist  about  the  suffrage 
clause  In  section  1  of  article  6  applying  to 
election  to  fill  such  offices;  but  the  revisers 
—designedly,  we  must  conclude— released 
municipal  elections  from  the  operation  of 
section  27  of  article  3,  and  thereby  qualified 
the  application  of  the  suffrage  clause  so  far 
as  municipal  elections  are  concerned.  They 
are  not  elections  imder  the  constitution, 
within  the  meaning  of  the  sufCrage  section 
of  article  6,  but  have  been  expressly  exempt- 
ed therefrom.  Municipal  offices  are  undoubt- 
edly statutory  offices,  and,  in  the  absence  of 
constitutional  restrictions,  are  under  the  con- 
trol of  the  legislature.  Under  the  consti- 
tution of  Illinois  It  was  made  the  duty  of  the 
general  assembly  to  provide  for  a  thorough 
and  efficient  system  of  free  schools,  where 
all  the  children  of  the  state  could  receive  a 
good  common-school  education.  The  mode 
of  organizing  and  administering  the  system 
was  left  to  the  general  assembly,  without 
any  constitutional  regulations  further  than 
the  mandate  to  provide  for  the  system.  The 
only  school  officers  provided  for  by  the  con- 
stitution of  that  state  were  a  county  super- 
intendent In  each  county,  and  a  state  super- 
intendent of  public  instruction.  As  to  the 
county  superintendent,  the  constitution  pro- 
vided that  his  "quaUfications,  powers,  du- 
ties, compensation,  and  the  time  and  man- 
ner of  election,  and  term  of  office  shall  be 
prescribed  by  law."    The  general  assembly 
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of  thAt  state  enacted  that  "any  \eoman  of 
the  age  of  twenty-one  years  and  upwards, 
belonging  to  either  of  the  classes  mentioned 
In  article  7  of  the  constitution  of  the  state 
of  Illinois,  who  shall  have  resided  In  this 
state  one  year.  In  the  county  ninety  days, 
and  in  the  election  district  thirty  days  pre- 
ceding any  election  held  for  the  purpose  of 
choosing  any  officer  of  schools  under  the 
general  or  special  school  laws  of  this  state, 
shall  be  entitled  to  vote  at  such  election  in 
the  school  district  of  which  she  shall  at  the 
time  have  been  for  thirty  days  a  resident; 
provided,  any  woman  so  desirous  of  voting 
at  any  such  election  shall  have  been  reg- 
istered in  the  same  manner  as  is  provided 
for  the  registration  of  male  voters."  Laws 
1801,  p.  135,  S  1.  In  People  T.  English,  139 
HL  632,  28  N.  B.  678,  the  question  arose  as 
to  the  right  of  women  to  vote  for  county  su- 
perintendent of  schools,  and  it  was  held  that, 
as  he  was  a  constitutional  officer,  the  quali- 
fleations  of  electors  as  prescribed  by  the  con- 
stitution applied  to  all  persons  authorized  to 
vote  for  him,  and,  as  the  qualified  electors 
under  the  constitution  w«:e  confined  to  male 
persons  possessing  certain  qualtflcations, 
women  were  not  authorized  to  participate  In 
such  an  election.  In  the  later  case  of  Plum- 
mer  v.  Tost,  33  N.  B.  191,  decided  In  that 
state  in  January,  1893,  it  was  held,  under 
the  same  act,  that  women  could  vote  for  all 
other  school  officers  not  provided  for  by  the 
constitution.  The  two  cases  are  not  at  all 
in  conflict,  and  the  distinction  between  them 
is  clearly  pointed  out  While  no  person  was 
authorized  to  vote  for  the  election  of  any  of- 
ficer mentioned  in  the  constitution  unless  he 
possessed  the  qualifications  of  an  elector  pre- 
scribed by  that  Instrument,  yet  this  was  not 
true  of  officers  over  whom  the  legislature 
had  complete  power  and  control.  It  was 
said:  "It  cannot  be  doubted  that,  in  provid- 
ing for  a  system  of  free  schools,  a  form  of  or- 
ganization essentially  different  from  the  pres- 
ent one  might  have  been  adopted.  Entirely 
different  officers  might  have  been  provided 
for,  and  provision  might  have  been  made  for 
the  designation  of  those  officers  by  appoint- 
ment, rather  than  by  an  election.  Accord- 
ingly, It  is  provided,  by  section  17  of  article 
6  of  the  general  school  law,  that  in  cities 
having  a  population  exceeding  100,000  the 
members  of  the  school  board  of  education 
shall  be  appointed  by  the  mayor,  by  and 
with  the  advice  and  consent  of  the  common 
council;  and  unquestionably  a  similar  mode 
of  apiwintment  of  school  officers,  other  than 
the  two  above  mentioned,  (provided  for  in 
the  constitution,)  might  have  been  constltu- 
ticnally  adopted.  The  general  assembly, 
having  complete  control  of  the  subject,  had, 
of  course,  the  power  to  provide  for  the  choice 
of  these  officers  by  popular  vote;  but  such  an 
election  is  not  necessarily  a  x)roceedlng  iden- 
tical with  the  elections  provided  for  by  the 
constitution,  nor  is  It  necessary  that  the 
qualifications  of  those  voting  for  school  offi- 


cers should  be  the  same  as  those  of  electors, 
as  defijied  by  the  constitution."  To  the  sau^e 
effect  Is  the  decision  In  Wheeler  v.  Brady, 
15  Kan.  26.  It  is  said  in  this  case:  "There  is 
no  school-district  election  nor  meeting  pro- 
vided for  in  the  constitution.  There  Is  no 
provision  as  to  how  school-district  offica> 
shall  be  elected,  appointed,  or  chosen,  and 
we  suppose  that  no  one  will  claim  that  th^ 
are,  by  the  terms  of  the  constitution,  to  be 
elected  at  either  of  the  elections  provided 
for  in  the  constitution.  Hence  it  would  seem 
that  the  legislature  would  have  complete 
power  over  the  matter;  that  the  legislature 
might  provide  for  the  election  or  appoint- 
ment of  school-district  officers  as  it  should 
choose,  when  It  should  choose,  in  the  man- 
ner It  should  choose,  and  by  whom  it  should 
choose."  The  cases  of  State  v.  Cones,  15  Neb. 
444,  19  N.  W.  682,  and  BeUes  v.  Burr,  78 
Mich.  1,  43  N.  W.  24,  were  decided  on  the 
same  principle.  The  late  case  of  CoflSba  v. 
Board,  66  N.  W.  S67,  (decided  by  the  Michi- 
gan court  in  October,  1893,)  does  not  con- 
flict with  the  decirions  above  dted.  The  act 
of  the  legislature  declared  tmoonstitutlonal 
In  the  Coflln  Case  authorized  women  to  vote 
at  all  elections  for  school,  village,  and  city 
officers,  and  it  was  decided  that  it  was  not 
competent  for  the  legislature  to  confer  the 
elective  franchise  upon  women  for  the  pur- 
pose of  voting  in  city  elections.  Such  elec- 
tions were  embraced  in  the  constitution  of 
that  state,  and  hence  the  qualifications  of 
electors  prescribed  by  the  constitution  for 
voters  at  all  elections  applied.  The  constitn- 
tion  expressly  referred  to  dty  elections,  and 
provided  that  "the  officers  of  cities  and  vil- 
lages shall  be  elected  at  such  time  and  in 
such  manner  as  the  legiedatnre  may  direct;" 
bat  the  distinction  drawn  in  the  cases  we 
have  cited  was  recognized.  The  opinion 
says:  "These  cases  involved  the  validity  at 
acts  conferring  upon  females  the  right  to 
vote  for  school-district  officers,  under  constl- 
tatlons  which,  like  our  own,  name  no  school- 
district  officer,  do  not  prescribe  or  suggest 
how  such  officers  shall  be  chosen,  but  in  ex- 
press terms  relegate  to  the  legislature  the 
duty  of.  providing  for  and  establishing  a  sys- 
tem of  primary  schools."  In  speaking  of  the 
power  of  the  legislature  to  prescribe  qualifi- 
cations of  city  officers,  Judge  Dixon  said,  In 
State  V.  Von  Baumbach,  12  Wis.  310:  "As  to 
all  offices  and  public  trusts  to  which  the 
people,  in  the  exercise  of  their  paramount 
authority,  have  impliedly  declared  who  shall 
be  eligible,  either  by  prescribing  special  cir- 
cumstances which  shall  disqualify,  or  by  re- 
serving to  themselves,  or  to  the  appointing 
authorities,  a  certain  freedom  of  choice,  there 
are  very  obvious  reasons  for  holding  that 
eligibility  is  In  the  nature  of  a  constitutional 
right,  and  that  the  legislature  possesses  no 
povf&e  of  exclusion  not  given  by  the  constl- 
tatlon;  but  it  is  manifest  that  those  reasons 
cannot  be  applied  to  a  mere  statutory  office 
which  the  legislature  may  create  and  abolish 
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ftt  will,  a&d  concerning  which  the  constitn- 
tlon  contains  no  express  provisions." 

A  oarefol  examination  of  all  the  authori- 
ties at  hand  has  not  revealed  any  conflict 
aa  to  the  principles  of  law  announced  In  the 
foregoing  cases.  The  right  of  suffrage  Is 
not  an  inherent  right,  Imt  is  subject  to  the 
disposal  of  the  sovereign  power  of  the  state. 
If  the  constitution  has  regulated  it  In  any 
department  of  govemmMit,  It  Is  subject  to 
the  limitations  of  that  Instrument;  but  should 
this  matter,  Important  as  it  is,  be  entirely 
relegated  to  the  legislature,  or  left  entirdy 
to  its  discretion,  the  only  limitations  placed 
upon  legislative  power  are  contained  In  the 
federal  constitution.  The  principles  of  law 
here  stated  must  govern  us  in  testing  the 
consrUtutionallty  of  the  act  of  the  legislature 
in  question,  and,  guided  by  them,  the  con- 
<cln8ion  Is  Inevitable.  The  constitution  Is  a 
Umitatioa  upon  the  powers  of  the  legisla- 
ture, and  it  Is  Incumbent  on  those  who  main- 
tain that  the  legislature  Is  forbidden  to  act 
in  the  matter  to  point  out  the  specific  pro- 
visions of  the  constitution  containing  the 
prohibition.  If  we  entertain  a  reasonable 
doubt  about  the  act  being  in  violation  of  the 
plain  spirit  and  provisions  of  the  constitu- 
tion, the  question  must  be  resolved  in  favor 
of  the  act.  There  are  provisions  in  the  con- 
stitution which  apply  to  municipal  corpora- 
tions, but  we  do  not  thlnlt  that  section  1  of 
article  6  does.  On  the  contrary,  a  carefpl 
consideration  of  the  provisions  of  the  consti- 
tution applicable  impresses  us  with  the  view 
that  the  revisers  have  purposely  exempted 
municlpalltlea  from  Its  provisions,  and  rele- 
gated the  matter  to  the  legislature.  We  are 
duly  soislble  of  the  gravity  of  this  question, 
and  have  given  It  that  consideration  which  its 
Importance  demands.  Municipalities  are 
anxlliarlee  of  state  governments,  and  the 
rights  and  Interests  affected  by  them  are 
just  as  vital  and  dear  as  those  Involved  In 
state  and  coimty  governments,  and  In  some 
particulars  even  more  soi^  The  justice  or 
wisdom  of  constitutional  or  statutory  regula- 
tions, however,  are  matters  not  subject  to 
our  control,  bat  we  must  give  effect  to  the 
law  acocvdlng  to  its  meaning,  to  be  ascer- 
tained by  a  consideration  of  all  of  Its  pro- 
vlslmis.  The  authorities  cited  by  counsel  on 
this  branch  of  the  case  have  been  carefully 
read;  and,  while  they  sustain  fully  the 
position  that  the  legislature  cannot  make 
any  unreasonable  oe  unnecessary  regulations 
tending  to  abridge  or  Impair  the  right  of 
suffrage  secured  by  the  constitution,  they 
fall  short  of  establishing  the  vital  point  In 
this  case,— that  elections  to  fill  municipal 
ofllces  created  by  the  legislature  are  subject 
to  suffrage  clauses  in  constitutions  with  pro- 
visions similar  to  our  own.  The  decision  In 
Gooding  V.  Brown,  22  Fla.  437,  was  made 
rmder  the  old  constitution,  and  it  is  (dear  that 
the  clause  In  that  instrument,  prescribing 
the  qualifications  of  voters,  was  recognized 
as  applying  to  munlcliial  elections,  as  It  un- 


doubtedly did;  bat  the  limitatlonB  In  'th« 
present  constitution  do  not  apply  to  such 
Sections,  as  we  have  pointed  out  The  case 
of  People  V.  Ganaday,  supra,  was  well  con- 
sidered, and  contains  a  lucid  statement  of 
the  law;  but  there  It  was  clear  that  the  con- 
stitutional limitation  aa  to  suffrage  did  ap- 
ply to  municipal  elections.  The  constitu- 
tion of  North  Carolina  In  broad  terms  pro- 
vided that  ev^y  male  person  21  years  old, 
resident  in  the  state  12  months,  and  In  the 
county  90  days,  should  be  an  elector.  In 
other  sections  it  was  provided  that  all  county 
and  township  elections  should  be  by  the 
qualified  voters  therein,  and  that  no  county, 
city,  town,  or  other  municipal  cMporatlon 
should  contract  any  debt  unless  by  a  vote 
of  a  majority  of  the  qualified  voters  thereto. 
There  was  nothing  in  the  North  CaroUna 
constltutloa  to  negative  Its  application  to 
municipal  elections,  but  its  provisions  show- 
ed clearly  that  it  was  Intended  to  so  apply. 
The  same  may  be  said  of  the  case  of  Attor- 
ney General  v.  Detroit  Common  Council,  68 
Mich.  218,  24  N.  W.  887.  Th«re  the  clause 
of  the  constitution  prescribing  the  qualifica- 
tion of  voters  expressly  refers  to  elections  in 
townships  and  wards,  and  there  was  no 
question  raised  as  to  the  application  of  the 
suffrage  clause  to  municipal  elections.  None 
of  the  decisions  dted  confllot  with  the  con- 
struction that  we  are  constrained  to  put  up- 
on the  clauses  of  our  constitution.  The  re- 
sult is  that  none  of  the  grounds  alleged  in 
the  Information  for  annulling  the  act  in  ques- 
tl<m,  based  upon  the  exclusion  of  the  classes 
of  persons  mentioned  possessing  the  con- 
stitutional qualificationB  of  voters  for  state 
and  county  ofiScers  since  the  general  state 
election  in  1882,  are  availing.  The  legisla- 
ture had  complete  power  over  this  matter, 
and,  in  the  absence  of  constltational  limita- 
tion, its  will  most  prevalL 

2.  Asoiher  alleged  ground  attacking  the 
validity  of  the  act  to  question  is  that,  by 
its  torms,  persons  were  permitted  to  vote  to 
the  municipal  election  who  wwe  qualified 
electors  at  th^  general  state  election  hdd 
next  prior  thereto,  but  who  had  afterwards 
lost  their  domicile  to  the  state  of  Florida 
and  county  of  Duval,  and  had  not  regained 
the  same  in  time  to  become  an  elector  at  the 
time  of  the  city  election.  The  act  confines 
tiie  Tlgbt  to  vote  In  municipal  elections  to 
residents  of  the  dty  at  the  time  of  the  city 
election,  who  were  qualified  Sectors,  or  &i- 
titled  to  become  such,  to  any  of  the  electi<Hi 
districts  within  the  city  at  the  time  of  the 
general  state  election  held  next  preceding. 
It  is  Insisted  that  this  will  permit  persons 
to  vote  to  the  city  election  who,  though 
qualified  electors  at  the  last  general  state 
election,  may  have  become  disqualified  to 
vote  since  sald^  state  Section  by  reason  of 
conviction  for  crime  or  other  cause.  It  Is 
not  alleged,  as  a  matter  of  fact,  liiat  any 
soch  disqualified  persons  voted  at  the  elec- 
aaa.  to  July,  1893,  but  the  law  Is  claimed 
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to  be  void  because,  by  Its  terms,  sadli  per- 
sons are  permitted  to  vote. 

The  Section  commissioners  named  In  the 
act  are  required  to  prepare  a  list  of  the 
electors  qualified  to  vote  in  each  of  the  <Aty 
-wards  at  the  last  general  state  election,  and 
this  is  made  the  list  of  electors  at  the  city 
election,  "except  that  the  said  commlsaioners 
shall  add  to  or  strike  from  the  lists  the 
names  of  such  persons  as  may,  as  herein  pro- 
vided, appear  improperly  placed  upon  or  left 
off  said  lists,  or  by  reason  of  subsequent 
quaUflcation  entitled  to  be  added  thereto." 
In  making  the  list  of  Sectors  for  the  city 
election  the  commissioners  are  given  access 
to  the  county  registration  books,  tally  sheets, 
and  poll  lists  used  at  the  last  general  state 
election,  as  w^  as  to  all  other  papers  In 
the  office  or  custody  of  the  county  super- 
visor of  registration,  and  In  the  office  of 
the  tax  collector  of  Duval  county.  The 
names  of  the  persons  on  the  list  when  made 
are  required  to  be  published,  and  the  elec- 
tion commissioners,  from  the  best  Informa- 
tion obtainable,  are  to  revise  the  lists  so 
as  to  contain  all,  and  only,  the  names  of 
persons  who,  at  the  time  of  revision,  are 
residents  of  the  (dty,  and  who  were,  at,  the 
time  of  the  last  general  state  election,  quali- 
fied electors  of  the  election  districts  In  the 
city,  or  who  have  since  that  time  regist^ed 
and  paid  thdr  poll  taxes,  as  provided  in  the 
act  It  Is  also  provided  that,  If  an  elector 
be  challenged,  he  shall  make  oath  that  he 
la  a  resident  of  the  dty,  and  entitled  to  vote 
at  the  election.  "If  his  name  appears  upon 
the  list  of  electors  for  the  ward,  (and.  If  re- 
quired, he  take  such  oath,)  he  shall  be  per- 
mitted to  vote,  but  no  person  whose  name 
does  not  80  appear  shall  be  permitted  to 
vote." 

The  constitution  provides  tliat  no  person 
convicted  of  any  felony  by  a  court  of  record 
shall  be  qualified  to  vote  at  any  dection  un- 
less restored  to  civil  rights,  and  the  legis- 
lature is  directed  to  enaot  the  necessary 
laws  to  exclude  p»sons  convicted  of  certain 
crimes  from  the  right  of  suffrage.  Sections 
4,  5,  art  6.  In  obedience  to  this  command 
the  legislature  has  enacted  a  general  law 
excluding  persons  convicted  of  certain  crimes 
from  the  right  of  suffrage.  Rev.  St  8  154, 
subd.  S.  Tbwe  is  no  purpose  manifested.  In 
the  act  under  which  the  election  In  question 
was  held,  to  repeal  the  general  law  In  ref- 
erence to  excluding  persons  convicted  of 
crime  from  voting  at  Sections,  and.  If  the 
two  can  be  construed  in  harmony  with  each 
other,  the  rule  Is  that  it  must  be  done.  The 
act,  it  Is  true,  declares  those  persons,  resi- 
dents of  the  city,  who  were  qualified  electors 
at  the  time  of  the  last  general  state  elec- 
tion, or  entitled  to  become  such  by  registra- 
tion and  the  payment  of  poU  taxes  due  for 
1890  and  1891,  qualified  and  ^titled  to  vote 
In  the  city  Section;  and  there  is  in  the  act 
no  express  direction  to  the  election  com- 
missioners to  strike  off  the  names  of  persons 


cimvlcted  of  crimes  disqualifying  them  to 
vote  at  any  election,  but  the  reference  Is  to 
the  qualified  vot^s  at  the  last  state  elec- 
tion, and  no  purpose  is  shown  to  suspend  tiie 
operation  of  the  criminal  laws  in  reference 
to  crimes  disqualifying  one  to  vote.  The 
general  law  and  the  aot  we  are  construing 
can  be  construed  In  harmony  In  reference  to 
the  conviction  of  crimes  taking  away  the 
right  of  suffrage,  and,  this  being  the  case^ 
sudh  construction  should  be  given  to  tbem. 
Those  who  possessed  the  qualifications  of 
electors  at  the  general  state  election  next 
preceding  the  dty  election,  and  complied 
with  the  law  as  to  registration  and  the  pay- 
ment of  poll  taxes,  or  could  have  done  so, 
were  authorized  to  vote  at  the  city  election, 
provided  they  w^e  at  that  time  residents 
thereof.  Residence  of  a  qualified  voter  In  the 
dty  at  the  time  of  the  election.  In  connection 
with  the  qualifications  mentioned,  at  the  pre- 
ceding general  state  dection,  conferred  the 
right  to  vote  at  the  dty  dectlon,  without 
regard  to  diauges  of  resid»ice  since  the  said 
state  election.  Th»e  Is  no  constitutional 
{HTohlbition  against  the  powor  of  the  legis- 
lature to  prescribe  such  qualifications. 

S.  It  is  further  alleged  that  Uie  act  is  void 
for  the  reason  that  by  the  terms  thereof, 
only  those  persons  were  allowed  to  vote 
whose  names  appeared  on  the  lists  after  the 
same  had  been  revised  by  the  commissioners 
of  dectlon,  without  regard  to  registration  In 
fkct  After  declaring  who  should  consti- 
tute the  qualified  dectors  authorized  to  vote 
at  the  dty  election,  (being  those  persons  re- 
siding In  the  dty  at  the  time  of  the  dty 
election,  and  who,  at  the  time  of  tbe  gen- 
oral  state  dectlon  held  next  preceding,  were 
qualified  electors  of  any  of  the  dectlon  dis- 
tricts within  said  dty,  or  who  were  entitled 
to  qualify  themsdves  to  vote  at  said  state 
electloi)  by  registering  and  paying  their  poll 
taxes  due  for  the  years  1890  and  1891,)  the 
act  directs  the  commissioners  of  deotlon  to 
prepare  a  list  of  the  dectors  qualified  to 
vote  at  eadt  of  the  dty  wards  at  the  last 
general  state  election;  and  this  list  it  Is  de- 
clared, shall  constitute  the  qualified  dectors 
to  vote  at  the  city  dectlon,  subject  to  re- 
vision and  alteration  as  provided  In  the 
act  In  making  up  the  list  of  qualified 
voters  for  the  city  election,  access  was  giv- 
en the  commissioners  to  the  county  registra- 
tion books,  tally  sheets,  and  poll  lists  used 
at  the  last  general  state  election,  and  all 
other  papers  In  the  office  or  custody  of  tbe 
county  supervisee  of  registration,  and  In  the 
office  of  the  tax  collector  of  Duval  county. 
The  names  of  the  qualified  voters  on  the 
list  prepared  by  the  commissioners  are  re- 
quired to  be  published,  not  more  than  two 
weeks  before  the  city  election,  one  time  in 
a  newspaper,  with  notice  of  a  time  and 
place  when  the  commissioners  would  meet 
to  revise  the  list;  the  notice  to  be  published 
at  least  two  days  before  the  meeting.  At 
the  time  and  place  mentioned  in  the  notice. 
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the  commissioners  were  required  to  meet, 
and,  "from  the  best  Information  obtain- 
able, revise  said  lists  so  as  to  contain  all 
and  only  the  names  of  persons  at  that  time 
residents  of  said  city,  and  who  w«e,  at  the 
time  of  the  last  general  state  election,  quall- 
fled  electors  of  the  election  districts  in  said 
city,  or  who  have  since  that  time  registered 
and  themselves  paid  tbelr  own  poll  taxes 
for  the  years  1890  and  1891.  Snch  lists  so 
revised  shall  constitute  the  list  of  qualified 
voters  for  the  sevoral  wards  at  said  city 
Section."  It  Is  further  provided  that  not 
less  than  five  printed  copies  of  the  list  for 
each  ward  shall  be  made  out,  on  the  same 
form  as  the  county  registration  boolu,  so  as 
to  show  the  number  of  registratloa  certifi- 
cates, age,  color,  eta,  and  each  copy  to  be 
certified  to  be  correct  by  the  chairman  of 
the  board  of  Section  commlsslono-s.  The 
lists  so  made  and  certified  are  for  the  use 
of  the  inspectors  and  clerks  appointed  to 
hold  the  election,  and  they  are  required  to  be 
prepared  and  open  to  Inspection  at  least 
five  days  before  the  election,  and  subject 
to  correction  of  clerical  errors  by  the  board 
of  election  commissioners.  No  person  whose 
name  does  not  appear  upon  the  list  of  elect- 
ors for  the  wards  shall  be  permitted  to 
vote. 

It  Is  apparait  from  the  provisions  of  the 
act  that  the  commissioners  were  not  given 
arbitrary  power  to  put  on  the  list  to  be  pre- 
pared by  them  such  names  as  they  pleased, 
but  It  was  made  their  duty  to  place  thereon 
all,  and  only,  the  names  of  persons  possess- 
ing the  qualifications  of  Sectors  prescribed 
by  the  act  for  voting  in  the  municipal  elec- 
tion. In  ascertaining  who  were  the  persons 
authorized  to  vote  In  the  city  election,  the 
commissioners  were  imder  a  duty  to  act  ac- 
cording to  law,  and  not  arbitrarily,  and  their 
action  in  this  respect  was  subject  to  review 
by  a  court  of  competent  Jurisdiction.  Many 
authorities  hold  that,  where  a  law  provides 
tliat  no  vote  shall  be  received  at  an  election 
unless  the  name  of  the  voter  is  on  the  regis- 
tration list  as  prepared  by  the  registering 
officers,  it  is  In  violation  of  that  portion  of 
the  constitntioo  defining  the  qualifications  of 
electors.  Dells  v.  Kennedy,  State  v.  Comer, 
Daggett  V.  Hudson,  and  People  v.  Oanaday, 
supra,  belong  to  this  class  of  decisions. 
They  are  based  upon  the  theory  that  the 
constitutional  qualifications  of  electors  ap- 
ply, and  tliat  the  legislature  cannot,  by  any 
regulations,  deprive  the  voter  of  a  right  giv- 
en him  by  the  constitution,  without  fault  on 
bis  part  But,  as  we  have  already  seen, 
the  quallflcations  of  electors  prescribed  by 
our  constitution  at  all  elections  undo:  it  do 
not  apply  to  municipal  elections;  hence 
there  is  no  inhibition  in  this  clause  against 
the  authority  of  the  legislature  to  make  Hie 
ascertainment  of  the  elector's  right  to  vote 
In  the  dty  election  by  the  election  commis- 
sioners conclusive.  It  may  be  contended, 
however,  that,  aftor  prescribing  the  qoallA- 


cations  of  those  who  were  entitled  to  vote 
in  the  municipal  Section,  the  legislature 
could  not  confer  upon  the  commissioners 
the  power  to  conclusively  determine  who 
were  possessed  of  the  qualifications  thus 
prescribed,  on  the  ground  that  it  was  grant- 
ing to  a  mete  ministerial  I>oard  Judicial  pow- 
ers, with  which  it  could  not  be  invested. 
If  it  I>e  conceded  that  the  legislature  could 
not  make  the  ministerial  ascertainment  by 
the  board  of  election  commissioners  con- 
clusive of  the  voter's  rights  under  the  stat- 
ute, tills  will  not  authorize  the  vacation  of 
the  election  held  in  July  last,  oa  the  showing 
liefore  us.  It  is  not  alleged  or  claimed  that 
any  TOt&c  was  denied  Iiis  right  to  vote  at 
said  election  by  reason  of  the  failure  of  the 
commissioners  to  perform  th^r  duty  under 
the  statute,  and,  for  aught  we  know,  every 
person  in  the  dty  authorized  to  vote  cast 
his  ballot  The  legislature  had  the  right  to 
prescribe  tbfe  qualifications  of  voters  at  such 
an  election,  and  it  was  competent  for  it  to 
provide  the  means  of  asco'tainlng  who  were 
the  persons  authorized  to  vote.  Although 
the  action  of  a  ministerial  board  In  perform- 
ing the  duty  of  ascertaining  the  qualified 
electors  under  a  statute  may  not  be  given  a 
conclusive  effect  as  to  the  voter's  rights, 
and  to  the  extent  tliat  the  statute  before  us 
undertakes  to  make  such  action  conclusive  It 
may  be  inoperative,  yet  this  alone  should 
not  invalidate  an  election,  in  the  absence  of 
any  showing  that  voters  were  deprived  of 
any  rights  under  the  statute. 

4.  It  Is  also  alleged  that  by  the  terms  of 
the  act  in  question  the  qualified  electors  of 
the  dty  of  Jacksonville  were  not  permitted 
to  vote  for  whom  they  pleased,  but  were  re- 
stricted in  the  right  of  suffrage  to  vote  for 
persons  whose  names  were  placed  upon  an 
offidal  ballot  by  the  election  commissioners. 
It  has  been  held  by  this  court  that  the  last 
clause  of  section  6  of  artide  6  of  the  consti- 
tution, which  is  that  "in  all  elections  by  the 
people  the  vote  shall  (be)  by  ballot,"  applies 
to  mtmidpal  dectlons.  State  v.  Anderson, 
28  Sla.  240,  8  South.  1.  We  stlU  adhere  to 
tills  decision.  It  was  here  said  that  "the  ma- 
terial guaranty  of  this  constitutional  man- 
date of  vote  by  ballot  is  inviolable  secrecy 
as  to  the  person  for  whom  an  elector  shall 
vote.  The  distinguishing  theory  of  the  bal- 
lot system  is  that  every  voter  shall  be  per- 
mitted to  vote  for  whom  he  pleases,  and 
that  no  one  dse  shall  be  in  a  position  to 
know  for  whom  he  has  voted,  or  shall  know 
unless  the  voter  shall,  of  his  own  free  will. 
Inform  him."  There  is  no  doubt  in  our 
minds  about  the  right  of  the  leglEdature  to 
prescribe  an  ofilclal  ballot,  and  to  prolilblt 
the  use  of  any  other;  and  the  provisions  of 
the  act  In  refer^ice  to  printing  the  names 
oif  candidates  regularly  nominated  by  a 
convention,  mass  meeting,  or  primary  dec- 
tion,  or  who  run  as  Independents,  are  valid. 
But  the  legislature  cannot  in  our  Judgment, 
restrict  an  doctor  to  voting  for  some  one 
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of  the  candidates  whose  namea  have  been 
printed  upon  the  official  ballot.  He  must  be 
left  free  to  vote  for  whom  he  pleases,  and 
the  constitution  has  guarantied  to  him  this 
right.  If  the  legislature  can  restrict  the 
vot»  to  some  candidate  whose  name  is  print- 
ed on  the  official  ballot,  then  it  may  pre- 
scribe such  regulations  for  getting  the  names 
of  candidates  on  the  ballot  as  will  com- 
pletely destroy  the  lib«^  of  choice. 

Counsel  for  defendants  contend  that  while 
the  act  prescribes  an  official  ballot,  and  pro- 
hibits the  use  of  any  other,  and  also  provides 
for  the  printing  upon  the  official  ballot  to 
be  used  tlie  names  of  all  candidates  who 
have  been  certified  to  the  election  commis- 
sioners as  put  in  nomination  by  any  con- 
vention, mass  meeting,  or  primary  election, 
as  well  as  independent  candidates  who  hare 
the  indorsement,  for  that  purpose,  of  10  per 
cent,  and  not  less  than  25,  of  the  elect- 
ors qualified  to  yote  for  such  office,  yet  it 
does  not  i>rohlblt  the  voter  from  putting 
another  name  by  "ijoster"  .over  the  name 
of  any  candidate  on  the  ballot,  or  from 
erasing  the  name  of  any  candidate,  and 
writing  in  lieu  thereof  another,  of  the  voter's 
choice.  We  have  considered  the  cases  cited 
on  this  point,  (Ransom  v.  Black,  54  N.  J. 
Law,  446,  24  All  489,  1021;  Common  Coun- 
cil y.  Rush,  82  Mich.  632,  46  N.  W.  851; 
and  De.  Walt  v.  Bartley,  146  Pa.  St  629,  24 
Atl.  185,)  and  recognize  fully  the  rule  that 
every  presumption  is  in  favor  of  the  consti- 
tutionality of  the  law,  and  that  It  will  re- 
quire a  very  clear  case  to  Justify  a  court  in 
striking  it  down  on  the  ground  of  uncon- 
stitutionality. It  is  also  true  that  where  an 
act  is  fairly  susceptible  of  two  construc- 
tions, one  of  which  conflicts,  while  the  other 
is  in  harmony,  with  the  constitution,  ttiat 
construction  which  supiKirts  wiU  be  preferred 
to  that  which  destroys  the  law.  City  of 
Emporia  v.  Norton,  13  Kan.  569.  The  act 
before  us  prescribes  an  official  ballot,  and 
prohibits  the  use  of  any  other.  Upon  each 
ballot  shall  be  printed.  In  uniform,  plain 
type,  in  a  single  column,  the  names  of  all 
the  candidates  certified  to  the  election  com- 
missioners in  the  manner  provided  in  the 
act  and  the  names  of  all  candidates  for  the 
same  office  shall  be  printed  together,  and 
arranged  alphabetically  according  to  the  ini- 
tials of  their  surnames,  irrespective  of  party. 
Iminediatcly  to  the  left  of  each  name,  in  a 
line  with  the  middle  of  the  .letters  of  the 
name,  a  dash  or  short  line  not  less  than  one- 
quarter  of  an  inch  in  length  is  required  to 
be  printed.  Specific  directions  are  then 
given  for  arranging  on  the  ballot  the  names 
of  the  various  officers  to  be  voted  for,  as 
follows,  viz.:  "On  said  ballots  shall  be  print- 
ed, first,  under  the  head  of  'Mayw,'  the 
words  'Vote  for  one,'  followed  by  the  names 
of  all  the  candidates  for. that  office;  next 
under  the  head  'Councilmen  at  L>arge,'  the 
words  'Vote  for  seven,'  followed  by  the 
names  of  all  the  candidates  for  that  office;" 


and  so  on  for  all  the  officers  to  be  elected. 
On  the  ballots  for  councilmen  at  large,  on 
the  line  with  the  name,  the  numl>er  of  the 
ward  In  which  the  candidate  resides  is  print- 
ed, and  each  ballot  is  to  have  attached  to 
it  a  stub  so  attached  that  when  the  ballot 
is  folded,  the  stub  can  be  detached  without 
injury  to  the  ballot  or  exposing  its  con- 
tents, upon  which  stub  the  nimiber  of  tbe 
ballot  for  that  ward  must  be  printed.  Pro- 
vision Is  also  made  for  attaching  together 
in  blodcs  the  ballots  for  use  at  the  wards, 
the  niunber  of  the  ballots  to  be  used,  and  for 
furnishing  the  inspectors  of  election  with  the 
ballots  for  use  on  the  day  of  election.  It  was 
entirely  competent  for  the  legislature  to  pre- 
scribe the  regulations  here  referred  to,  and, 
if  there  were  no  others  on  the  subject  of 
casting  the  ballot  we  think  the  voter,  al- 
though confined  to  the  use  of  the  official  bal- 
lot, could  put  upon  It  the  name  of  any  .per- 
son in  lieu  of  the  name  of  the  candidate 
printed  thereon,  and  such  a  ballot  would 
be  legal.  Th«e  is  in  the  provisions  here  re- 
ferred to  no  denial,  express  or  Implied,  of 
his  right  to  do  so,  and,  under  the  decisions 
dted,  we  tUnk  he  would  have  such  right 
But  in  another  portion  of  the  same  section 
of  tbe  act  in  providing  for  the  entrance  of 
the  voter  into  the  i>olllng  place,  and  the  re- 
ceipt by  him  of  an  official  baUot  It  Is  en- 
acted that  "he  shall  go  to  one  of  the  voting 
shelves,  tables  or  compartments,  and  there 
privat^y  cross  or  check-mark  across  the 
dash,  or  short  line  in  front  of  the  name  of 
the  candidate  of  his  choice  for  each  office 
to  be  filled,  which  cross  or  chedc  shall  con- 
stitute his  vote."  The  requirement  is  that  he 
shall  check  the  name  of  the  candidate  of 
his  choice.  The  candidate  here  referred  to 
cannot  fairly  or  naturally  mean  any  other 
than  some  candidate  whose  name  had  got- 
ten on.  the  ballot  In  the  manner  provided  in 
the  act  This  is  the  only  fair  and  reasonable 
construction  to  be  put  upon  the  clause  men-* 
tioned,  and  its  effect  is  to  restrict  the  voter 
to  a  choice  of  candidates  printed  on  tbe  bal- 
lot which  we  have  said  cannot  be  done. 
That  phase  of  the  act  then,  which  restricts 
the  voter  to  chedclng  the  name  of  som« 
candidate  on  the  official  I>allot,  is  in  conflict 
with  the  constitutional  provision  in  refer- 
ence to  voting  by  ballot 

The  result  Just  stated  gives  rise  to  tbe  ques- 
tion whether  the  valid  parts  of  the  act  can 
reinain  operative,  notwithstanding  the  un- 
constitutional feature,  and  whether  they  are 
so  essentially  and  inseparably  connected  In 
substance  that  the  legislature  would  not  have 
enacted  tbe  one  without  the  other.  If  the 
two  can  be  separated,  and  the  legislative 
puri>ose  expressed  in  the  valid  portion  can  be 
accomplished  independently  of  the  void  part 
and,  considering  the  entire  act  It  cannot  be 
said  that  the  legislature  would  not  have  pass- 
ed the  valid  part  had  it  been  known  that  the 
invalid  portion  must  fail,  It  is  our  duty  to 
sustain  BO  much  as  Is  good.    In  English  v. 
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State,  31  Fla.  340,  12  South.  689,  aad  Donald 
V.  State.  31  Fla.  255,  12  South.  695,  the  con- 
stitutionality ot  the  act  of  1891,  reducing  a 
grand  jury  to  twelve  persons,  and  giving 
eight  of  the  number  the  right  to  find  a  bill, 
was  before  ua.  It  was  held  that  the  legis- 
lature could  not  authorize  less  than  twelve 
grand  Jurors  to  find  an  indictment,  bat,  up- 
on consideration  of  the  entire  act  in  which 
the  provision  reducing  the  number  to  twelve 
was  found,  it  could  not  be  said  that  the  leg- 
islature would  not  have  passed  the  provision 
making  the  Jury  consist  of  twelve  persons 
had  It  been  known  that  the  other  clause,  au- 
thorizing eight  to  concur  in  finding  indict- 
ments, could  not  be  carried  out  In  the  Don- 
ald Case  it  was  said  that  "the  distribution  ot 
statutes  into  sections  Is,  however,  purely 
artificial;  and,  in  determining  whether  the 
valid  parts  can  remain  operative  notwith- 
standing the  unconstitutional  parts,  the  point 
is  not  whether  they  are  contained  in  the 
same  section,  but  whether  they  are  essential- 
ly and  inseparably  connected  in  substance, 
or  are  so  interdependent  that  the  legislature 
would  not  have  enacted  one  without  the  oth- 
er." The  unconstitutional  feature  of  the 
statute  now  before  us  is  In  requiring  the 
voter  to  check  a  candidate  printed  on  the  of- 
ficial ballot  If  this  feature  be  eliminated, 
.the  remaining  portions  of  the  act  are  suffi- 
cient to  authorize  an  election,  and  permit 
the  electors  to  vote  for  whom  they  please. 
The  leading  and  controlling  purpose  of  the 
act  was  to  permit  the  electors  named  in  It 
to  vote  for  municipal  officers  in  the  city  of 
Jacksonville,  and  we  cannot  say  that  the 
legislature  would  not  have  passed  the  valid 
portions  of  the  act  if  the  void  featiu'e  had 
been  called  to  Its  attention.  The  greatest 
difficulty  we  have  had  on  this  branch  of  the 
case  is  in  determining  the  effect  of  the  void 
portion  of  the  act  on  the  election  already 
held.  In  the  case  of  State  v.  Constantlne, 
42  Ohio  St.  437,  It  was  decided,  on  quo  war- 
ranto proceedings,  that  a  statute  authorizing 
an  election  of  four  members  of  the  police 
board  at  the  same  election,  but  denying  an 
elector  the  right  to  vote  for  more  than  two 
members,  and  directing  the  rejection  of  any 
ballot  with  more  than  two  names  on  it,  was 
In  conflict  with  the  constitution  regulating 
the  right  to  vote  by  ballot,  and  that  the 
members  elected  at  such  an  election  were 
not  duly  elected,  and  should  be  ousted  from 
their  offices.  In  People  v.  Kenney,  96  N.  Y. 
294,  it  was  held  that,  where  part  of  a  stat- 
ute was  unconstitutional,  this  did  not  affect 
the  validity  of  the  remainder,  unless  the  pro- 
visions were  so  Interdependent  that  one  could 
not  operate  without  the  other,  or  were  so  re- 
lated, in  substance  and  object,  that  it  is  im- 
possible to  suppose  that  the  legislature  would 
have  passed  the  one  without  the  other.  Aft- 
er striking  out  the  Invalid  part,  if  that  which 
'  remains  is  complete  in  Itself,  and  capable 
of  b^ng  executed  in  accordance  with  the  ap- 


parent legislative  intent,  it  must  be  retained; 
and  this  is  so  although  the  condemned  por- 
tion Is  found  in  the  same  sectlCMi  with  the 
part  retained.  In  this  case  it  was  further 
held,  in  construing  an  act  providing  for  the 
election  of  aldermen  at  large  of  the  city  of 
New  Tork,  and  prohibiting  the  electors  fi-om 
voting  for  more  than  two-tUrds  of  the  whole 
number  to  be  elected,  that  conceding  such  a 
provision,  as  to  voting  for  two-thirds  only, 
to  be  in  conflict  with  the  constitution,  this 
did  not  affect  the  validity  of  the  residue  of 
the  section,  or  prevent  the  election  of  alder- 
men in  the  manner  specified.  It  Is  said: 
"So  far  as  the  case  discloses,  every  voter  In 
the  dty  voted  for  as  many  candidates  for 
aldermen  at  large  as  be  wished  to.  It  does 
not  appear  that  any  voter  claimed  the  right 
to  vote  for  all  the  six  aldermen,  and  was  de- 
nied that  right  If  he  chose  voluntarily  to 
waive  his  constitutlonai  right  to  vote-  for 
six,  and  voted  for  but  four,  that  he  could 
do,  and  bis  ballot  would  be  a  valid  ballot" 
People  V.  Perley,  80  N.  Y.  624,  holds  that, 
where  a  statute  prohibits  those  voting  at  an 
election  from  voting  for  more  than  two  of 
three  officers  to  be  elected,  baUots  cast  in 
pursuance  of  the  act  are  not  invalidated  by 
its  unconstitutionality  In  part;  the  fact  that 
the  electors  exercised  in  part  only,  their  priv- 
ilege or  duty  of  voting,  does  not  affect  the 
votes  actually  given.  Xbe  decision  in  Andrews 
V.  Saucier,  13  La.  Ann.  301,  was  that  the 
principial  object  of  an  election  is  the  casting 
of  votes,  and  the  unconstitutionality  of  police 
provisions  of  an  election  law  cannot  render 
votes  cast  Illegal,  and  thus  disfranchise  those 
who  vote.  The  citizens  have  the  prerogative 
of  voting,  and  the  legislature  cannot  by  en- 
compassing with  unconstitutional  provisions 
an  election  law.  make  the  votes  of  electors, 
null  and  void.  The  public  good  demands 
that  the  will  of  the  people,  as  detormined  at 
the  ballot  box,  should  not  lightly  be  dis- 
turbed. 

In  considering  objections  to  an  election  on 
the  ground  that  the  registration  law  made 
no  provision  for  the  registration  of  those  who 
might  become  qualified  to  vote  after  the  reg- 
istration is  closed,  and  before  the  day  of 
election.  Judge  McCay  said,  in  Weil  v.  Cal- 
houn, 25  Fed.  865:  "It  seems  to  me  that 
such  objections  to  the  registration  ought  for 
reasons  of  public  policy,  to  conform  to  the 
rules  applicable  to  objections  to  elections  not 
held  in  strict  conformity  to  law,  to  Wit,  It 
should  be  made  afiirmatlvely  to  appear  that 
the  result  would  have  been  different  had  the 
Illegality  not  existed.  Perhaps  the  voter 
might  have  private  redress  for  the  wrong 
done  him  in  refusing  his  vote;  but  that  is 
a  very  different  thing  from  making  an  elec- 
tion void  on  a  mere  abstraction  not  affect- 
ing the  result"  In  the  Ohio  case  cited,  the 
void  portion  of  the  act  was  regarded  as  de- 
structive of  the  whole,  but  the  other 
mentioned  are  opposed  to  this  view. 


Digitized  by 


Google 


396 


SOUTHEBN  EEP0BTEB,V0t.l4. 


(K*. 


As  has  already  been  stated,  if  we  reject 
the  T<rid  portion  of  the  act  before  us,  (which 
must  be  done^)  what  remains  is  sufficient 
to  authorize  an  election;  and  there  is  no 
allegation  that  any  voter  at  the  election 
In  question  desired  to  vote  for  any  other 
.person  than  some  candidate  <«  the  official 
ballot,  and  was,  as  a  matter  of  fact,  denied 
the  right  to  do  so.  The  state  Is  standing 
entirely  apon  the  imconstitutlonallty  of  the 
entire  act,  and  the  rights  of  all  the  voters 
at  the  election  are  Involved.  The  better  rule 
Is,  it  seems  to  us,  that  where  an  electi<Hi 
authorized  to  be  held  is  attacked  solely  on 
the  ground  of  the  Illegality  of  some  of  the 
provisliMiB  of  the  law  under  which  It  is  held, 
but  not  affecting  it  as  an  entirety,  It  should 
be  made  affirmatively  to  appear  that  the  re- 
sult would  have  been  differrait  had  the  ille- 
gallty  not  existed. 

5.  What  has  been  said  disposes  of  all  the 
objections  alleged  in  the  information  to  the 
validity  of  the  act  in  question;  but  others 
were  urged  in  argument  here,  and  Insisted 
on  In  the  briefs  filed,  and  we  should  notice 
them.  Several  obJecti(»is  are  made  to  the 
provisions  of  the  act  requiring  the  payment 
of  poll  taxes  by  those  who  were  entitled 
to  qualify  themselves  to  vote  at  the  last 
general  state  election  by  registration  and  the 
payment  of  their  poll  taxes  fcH:  the  years 
1890  and  1891,  but  failed  to  do  so.  The  first 
objection  under  this  head  la  that  the  act  Is 
void  because  it  requires  the  voter  to  pay  In 
person  the  poll  taxes  mentioned,  and  denies 
him  the  right  to  do  so  by  an  agent  The 
language  of  the  act  mi  this  subject  is:  "Pro- 
vided, however,  that  prior  to  the  holding 
of  the  first  dty  election  as  provided  herein, 
there  shall  be  given  to  each  pa:w)n  who  was 
entitied  to  qualify  hlmsdf  as  an  elector 
at  the  last  state  election  by  registration  and 
the  payment  of  his  p<dl  taxes  for  the  years 
1800  and  1891,  and  failed  to  do  so,  an  oppor- 
tunity to  qualify  by  registering  and  him- 
self paying  his  own  iwll  taxes  for  such  years, 
more  than  two  weeks  before  said  first  city 
election."  The  list  of  persons  authorized 
to  vote  at  the  city  election,  prepared  by  the 
commissioners  of  election.  Is  required  to  be 
revised  so  as  to  contain  "all  and  only  the 
names  of  persons  at  that  time  residents  of 
said  dty  and  who  were,  at  the  time  of  the 
last  general  state  election,  qualified  electors 
of  the  electlcm  districts  In  said  dty,  or  who 
have  since  that  time  registered  and  them- 
selves paid  their  own  poll  taxes  due  for  the 
years  1890  and  1891."  Our  construction  of 
the  provisions  mentioned  is  that  they  do  not 
deprive  the  voter  of  his  right  to  pay  his 
poll  taxes  through  an  authorized  agent,  and 
that  a  payment  made  by  such  agent  would 
be  a  valid  payment  under  the  terms  of  the 
.act  A  liberal  construction  should  obtain  in 
favor  of  the  voter's  right  to  make  the  pay- 
ment through  another,  and  the  act  does 
not  in  terms  deny  such  right    It  is  true  It 


says  "himself  paying  his  own  poll  taxes" 
for  the  years  mentioned;  but  the  general 
principle,  "qui  faclt  per  alium  facit  per  se," 
should  apply,  and  the  payment  through  an 
authorized  agent  would  be  the  payment  by 
the  voter  himself.  In  the  case  of  State  v. 
Johnson,  30  Fla.  499,  11  South.  855,  we  held 
that  tmder  the  statutes  regulating  the  pay- 
ment of  poll  taxes  since  June  12,  1892,  a 
tax  collector  had  no  right  to  refuse  to  re- 
ceive such  taxes  when  tendered  by  a  party 
on  behalf  of  others  from  whom  they  are 
due,  although  the  person  making  the  tender 
was  not  authorized  by  the  other  persons  to 
pay  the  same.  This  was  the  construction 
put  upon  the  statutes  In  force  since  the 
adoption  of  the  Revised  Statutes  In  refer- 
tea.ce  to  paying  poll  taxes,  and  no  quesU<m 
as  to  the  power  of  the  legislature  to  restrict 
the  voter  to  the  payment  of  such  taxes  in 
person  arose  or  was  decided  In  the  case.  In 
the  present  case  we  hold  that  the  legislature 
has  not  denied  the  voter  the  right  to  pay 
his  poll  taxes  through  anotber  authorized 
to  do  so,  and  that  payments  mode  by  such 
agent  must  be  considered  payments  made 
by  the  voter  himself.  This  being  the  prefer 
construction  to  be  placed  upon  the  act,  it 
is  unnecessary  to  say  anything  In  reference 
to  the  powo:  of  the  legislature  to  require 
payments  in  person  by  the  voter. 

6.  It  is  further  objected  that  the  act  under 
consideration  requires  the  payment  of  two 
poll  taxes— that  Is,  poU  taxes  for  both  of  the 
years  1890  and  1891— as  a  prerequisite  to  the 
right  to  vote  in  the  munldpal  dection  hdd 
in  July,  1893.  mie  meaning  of  the  act,  and 
hence  the  proper  construction  to  be  put  upon 
it  Is  that  the  dass  of  persons  mentioned  as 
being  entitled  to  qualify  themsdves  to  vote 
at  the  last  general  state  dection,  by  regristra- 
tion  and  the  payment  of  their  poll  taxes  for 
the  years  1890  and  1891,  who  failed  to  do 
so,  shall  be  permitted  to  do  so  by  registering 
before  the  dection  commissioners,  and  pay- 
ing, within  the  time  specified,  such  poll  taxes 
as  they  were  due  for  the  years  1890  and  1891. 
The  act  does  not  Impose  upon  tbe  dass  of 
persons  mentioned  any  poll  taxes  that  were 
not  due  for  the  years  1890  and  1891,  but 
does  require  the  voter  to  pay,  within  the 
time  mentioned  in  the  act  sudi  poll  taxes  as 
he  would  have  had  to  pay  In  order  to  vote  at 
the  state  election  in  1892.  This  Is  apparent 
from  the  language  of  the  act  that  tbey  eball 
"pay  their  own  poll  taxes  due  for  the  years 
1890  and  1891."  Under  the  state  reglstratioa 
law  the  supervisor  of  registration  was  di- 
rected to  note  on  the  books  to  be  furnished 
the  Inspectors  of  the  different  dection  dis- 
tricts the  names  of  all  persons  registered 
therein  who  shall  have  paid,  at  least  thirty 
days  before  the  day  of  election,  thdr  poll 
taxes  for  two  years  next  preceding  such  elec- 
tion, as  shown  by  the  lists  fumlshedi  to  the 
supervisor  by  the  tax  collector,  and  only  such 
persons  shall  be  deemed  qualified  voters  or 
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autbcarized  to  vote  at  any  general,  special,  or 
municipal  election:  "provided,  that  no  per- 
son shall  be  prevented  from  voting  on  ac- 
count of  not  having  bo  paid  a  poll  tax,  for 
any  year  which  shall  not  have  been  lawfully 
assessable  against  him  by  reason  of  his  not 
having  been  a  resident  of  the  state,  or  not 
having  been  of  age,  and  who  shall  have  ob- 
tained from  such  sui)ervisor  a  certificate  to 
that  eCFect,  and  shall  at  the  time  of  offering 
to  vote  exhibit  such  certificate  to  the  in- 
spector of  elections."  Bev.  St.  {  178.  The 
act  under  consideration  has  reference  to  the 
poll  taxes  due  under  the  general  revenue 
law  for  the  years  1890  and  1891;  and,  if  no 
poll  taxes  were  due  under  the  requirements 
of  that  law,  then  none  could  be  insisted  on 
under  the  municipal  act  as  a  prerequisite  to 
the  right  to  vote  In  the  city  election.  If, 
however,  a  poll  tax  was  due  for  either  of  the 
years  mentioned,  it  was  required  to  be  paid. 
This  is  the  proper  construction  to  be  placed 
upon  the  act,  we  think,  and,  if  it  is  compe- 
tent for  the  legislature  to  make  the  payment 
of  the  one  dollar  capitation  tax  for  more 
than  one  year  in  arrear  a  prerequisite  to  the 
right  to  vote  in  municipal  elections,  all  ob- 
jections aa  to  the  right  to  demand  payment 
of  poll  taxes  from  the  municipal  voters  must 
fall.  The  constitutional  provisions  on  this 
subject  are:  "The  legislature  may  also  pro- 
vide for  levying  a  special  capitation  tax,  and 
a  tax  on  licenses.  But  the  capitation  tax 
shall  not  exceed  one  dollar  a  year,  and  shall 
be  applied  exclusively  to  common  school  pur- 
poses." Article  9,  f  5.  "The  legislature  shall 
have  power  to  make  the  payment  of  the 
capitation  tax  a  prerequisite  for  voting,  and 
all  such  taxes  received  shall  go  into  the 
school  fond."  Article  6,  {  8.  One  dollar  a 
year  is  the  limit  authorized  to  be  Imposed  for 
a  capitation  tax,  and  this  tax  can  be  made 
a  prerequisite  to  the  right  to  vote.  There 
tB  in  the  provisions  of  the  constitution  re- 
ferred to  no  limitation  against  the  right  to 
require  delinquent  cai^tation  taxes  to  be 
paid  as  a  prerequisite  to  voting,  provided 
such  taxes  do  not  amount  to  more  than  one 
dollar  each  year.  Neither  the  state  law  nor 
the  act  under  consideration  requires  the  pay- 
ment of  more  than  one  dollar  a  year  for  the 
years  1890  hnd  1891.  It  Is  competent  for  the 
legislature  to  require  the  payment  of  the  cap- 
itation tax  as  a  prerequisite  to  voting;  and 
this  includes  all  the  annual  capitation  taxes 
remaining  unpaid,  not  exceeding,  of  course, 
one  dollar  for  each  year. 

Under  this  head  it  is  further  insisted  that 
the  requirement  as  to  the  payment  of  poll 
taxes  more  than  two  weeks  before  the  elec- 
tion is  void.  This  objection  may  be  consid- 
ered in  connection  with  the  one  against  the 
regulations  prescribed  aa  to  registration  be- 
fore the  commissioners  of  those  persons  who 
were  entitled  to  qualify  themselvies  to  vote 
at  the  last  general  election,  and  failed.  The 
provisions,  both  as  to  the  time  of  payment 
•>f  the  poll  taxes  and  the  registration  of  the 


persons  designated,  it  Is  Insisted,  are  unrea- 
sonable, unnecessary,  and  tend  to  Impair  and 
subvert  the  right  to  vote.  Those  persons  re- 
siding in  the  city  at  the  time  of  the  city  elec- 
tion, and  who,  at  the  time  of  the  general 
state  election  held  next  preceding,  were  qual- 
ified electors,  were  declared  by  the  act  to  be 
the  qualified  electors  In  the  dty  election, 
with  a  further  provision  that  those  who  were 
entitled  to  qualify  themselves  to  vote  at  said 
state  election  by  registering  and  paying  their 
poll  taxes  due  for  the  years  1890  and  1891, 
and  failed  to  do  so,  should  have  an  oppor- 
tunity to  regi8t»  and  pay  said  taxes  two 
weeks  before  the  city  election.  The  tax  col- 
lector's books  were  required  to  be  kept  open 
from  the  lat  of  June,  1893.  until  the  time  for 
paying  poll  taxes  for  the  purposes  of  the 
election  expired.  The  registration  contem- 
plated was  to  be  had  under  the  supervision 
of  the  election  commissioners.  They  were 
directed  to  meet  on  or  before  the  3d  day  of 
July,  1893,  and  provide  fOr  the  registration 
of  those  to  whom  the  opportunity  for  regis  i 
tering  had  been  given.  We  again  observe 
that  it  Is  not  a  constitutional  right  here  regu- 
lated, but  the  conferring  of  a  'right  by  the. 
legislature  not  guarantied  by  the  constitu- 
tion. Neither  is  it  alleged  or  claimed  that 
the  election  commissioners  did  not  in  fact 
make  ample  provision  for  registering  all 
those  who  were  entitled  to  register,  nor  that 
any  person  so  entitled  did  not  so  register 
and  vote.  The  election  Is  claimed  to  be  void, 
because  the  regulations  as  to  paying  poll:' 
taxes  and  registering  are  unreasonably,.. a^d; 
impair  the  votier's  oonstltutto^al  rlgbtii  aa.  an, 
elector.  •   •  t       . . 

It  is  not  necessary  to  say  what  would  b^ 
our  conclusion  if  we'  were  dealing  with  regu- 
lations of  the  right  of  suffrage  secured -by 
the  constitution,  as  the  voter  at  municipal; 
elections  under  our  constitution  has  no  such, 
right.  The  legislatiu'e,  under  our  system,, 
has  control  of  this  matter.  In  the  case  here 
the  legislature  provided  that  certain  persons 
should  have  the  right  to  vote  at  a  municipal 
election  by  paying  poll  taxes  in  arrear  and. 
registering  two  weeks  before  the  election. 
The  registration  contemplated  was  to  be  un- 
der the  control  and  supervision  of  the  elec- 
tion commissioners,  and  they  w^e  required 
to  meet  on  or  before  the  3d  day  of  July,  and ' 
provide  for  the  registration  of  those  who 
^ere  given  an  opportunity  to  do  so.  In  pass- 
ing upon  the  validity  of  this  act  we  are  to  be 
guided  by  the  rule  that  a  deliberate  act  of. 
the  legislature  must  be  upheld  if  It  can  be 
done  without  doing  violence  to  the  funda- 
mental law.  Its  reasonableness  or  Justice,  so 
long  as  it  does  not  contravene  some  portion 
of  ther  organic  law,  is  a  matter  for  legisla- 
tive consideration,  and  not  subject  to  our 
control.  Should  we  entertain  the  view  that 
the  time  given  In  the  act  for  registration  was 
unreasonable,  the  legislative  view  is  differ- 
ent, and,  as  there  is  no  constitutional  limita- 
tion upon  Its  action  in  this  respect,  its  will 
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mnst  stand  as  the  law.  Hie  attack  upon  the 
election  held  thereunder  Is  based  solely  upon 
the  sufficiency  of  the  law  authorizing  It,  and 
such  election  cannot  be  set  aside,  especially 
where  there  Is  no  showing  that  any  voto^ 
were  deprived  of  any  rights  given  by  che 
statute,  by  reason  of  the  failure  on  the  part 
of  the  election  oonimls8l(xier8  to  perform  the 
duties  imposed  up<n  them. 

7.  A  further  objection  la  made  that  it  was 
not  competent  for  the  legislature  to  appoint 
ae  designate  the  three  Section  commlsslon- 
tXB  named  in  the  act,  for  the  reason  that  this 
was  not  a  legislative  function,  but  executive 
in  Its  nature,  and  hence  forbidden  to  be  ex- 
er«d8ed  by  tiie  legislative  department  The 
act  declares  that  three  persons  named  shall 
constitute  "a  board  of  election  commissioners 
to  make  all  the  necessary  preparadons  for 
and  hold  aaA  declare  the  result  of  the  election 
to  be  held' July  18th,  1883;  and  thereafter 
the  board  of  police  commiaslonera  shall  per- 
form those  duties."  The  objection  here  made 
Is  not  that  the  le^lature  cannot  provide  for 
a  board  of  election  commissioners  to  make 
the  necessary  preparations  for,  and  to  hold 
and  declare  the  result  of,  the  election,  but 
that  the  designation  of  the  members  of  the 
board  is  an  executive  function,  and  does  not 
belong  to  the  legislature.  It  Is  entirely  clear 
that  the  three  election  commissioners  provid- 
ed for  in  the  act  are  not  officers  within  the 
meanbig  of  section  27  of  article  8  of  the  con- 
stltation,  nor  are  they  officers  in  any  sense, 
but  constitute  a  temporary  board  for  the 
performance  of  certain  specified  duties  in 
connection  with  holding  an  election  author- 
ized by  the  legislature.  If  the  appointmoit 
of  such  a  board  is  inherently  and  essentially 
executive  in  Its  nature,  the  distribution  of 
powors  of  govemmoit  under  the  second  ar- 
ticle of  the  constitution  Will  take  It  out  of 
the  powers  of  the  legislature.  But  our  con- 
clusion Is  that  the  designation  of  persona  to 
perform  the  functions  conferred  upon  the 
commissioners  of  election  In  the  act  before 
us  is  not  necessarily  or  essentially  executive, 
and  that  the  legislature  can  exercise  such  a 
power.  For  a  discussion  of  the  law  bearing 
on  this  subject  we  refer  to  the  cases  of  City 
of  BvansviUe  v.  State,  118  Ind.  426,  21  N.  B. 
267;  State  v.  Denny,  118  Ind.  449,  21  N.  B. 
274;  Hovey  v.  State,  119  Ind.  387,  21  N.  E. 
880;  Fox  v.  McDonald,  (Ala.)  IS  South.  416; 
Barnes  v.  Supervisors,  61  Miss.  305;  note  to 
People  V.  Freeman,  13  Amer.  St  Rep.  122, 
(80  CaL  233,  22  Paa  173,)  and  authorities  dt- 
ed. 

We  have  maturely  considered  all  the  objec- 
tions presented  as  to  the  constitutionality  of 
thu  act  In  question,  and  the  validity  of  the 
municipal  election  held  under  it  in  July  last 
and  the  foregoing  pages  contain  a  reference 
to,  and  discussion  of,  all  the  material  points 
in  the  case.  Our  conclusion  Is  that  the  de- 
murrer to  the  Information  should  be  sustaUi- 
<>d,  and  it  is  so  ordered. 


a«  Ala.  «t> 
CraRRAN  et  al.  V.  OLMSTBAD  et  aL 
(Supreme  Court  of  Alabama.     Jan.  10, 1894.) 
Fraudulent  Convetanceb  —  Btook  in  Trade — 

SUFFICIEHCT     OF     COMPLAIITT    —   ALTBKNATIVE 

Averments. 

1.  A  transfer,  in  1891,  by  a  falling  debtor, 
of  his  stock  in  trade,  at  its  fair  market  value,  in 
satisfaction  of  a  valid  pre-existing  debt,  was 
not  fraudulent  if  the  debtor  secured  no  positive 
benefit  to  himself  thereby,  except  a  release  from 
the  debt 

2.  Bach  alternative  averment  In  a  disjnnc- 
tive  complaint  must  state  a  sufficient  cause  of 
action. 

3.  A  mere  averment  that  a  sale  by  defend- 
ant firm  to  defendant  bank  was  with  intent  to 
hinder,  delay,  and  defraud  firm  creditors,  and 
that  the  bank  imrtidpated  in  such  intent  does 
not  state  a  cause  of  action. 

Appeal  from  chancery  court,  Calhoun  coun- 
ty; S.  K.  McSpadden,  Judge. 

Bill  by  F.  Curran  &  Co.  against  Olmstead 
&  Scbeulng  and  the  First  National  Bank  of 
Anniston  to  set  aside  for  fraud  a  conveyance 
of  a  stock  of  goods  by  defendant  firm  to  de- 
fendant bank.  From  a  decree  dismissing 
the  bill,  complainants  appeal.    Affirmed. 

The  ground  upon  which  the  complainants 
soogbt  to  set  aside  the  sale  of  the  stock  of 
goods  by  Olmstead  &  Scheuing  to  the  First 
National  Bank  was  that  there  was  fraud  in 
said  sale,  and  that  It  waa  made  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  said  Olmstead  &  Scheuing, 
and  that  the  consideration  expressed  In  the 
bill  of  sale  as  moving  from  the  bank  to  said 
Olmstead  &  Scheuing  was  simulated.  It  is 
not  deemed  necessary  to  set  out  in  detail  the 
various  phases  of  the  evidence.  The  re- 
spondents demurred  to  the  bill,  among  oth- 
ers, upon  the  following  grounds:  (1)  There 
is  no  equity  in  said  bill;  and  (4)  no  sufficient 
facts  are  averred  to  show  that  the  sale  is 
null  and  void,  and  was  made  to  defraud  the 
creditors.  All  of  the  demurrers  were  over- 
ruled; but  upon  the  final  submission  of  the 
cause  upon  the  pleadings  and  proof  the  chan- 
cellor decreed  that  the  complainants  Iiad 
failed  to  sustain  the  allegations  of  their  bill, 
and  therefore  ordered  the  said  bill  dis- 
missed. 

Momitjoy  A  Tomllnson,  tar  ^pellants. 
Knox  &  Bowie,  for  appellees. 

STONE,  d.  J.  In  November,  1881.  Olm- 
stead made  a  transfer  In  writing  to  the  First 
National  Bank  of  Anniston,  purporting  to  be 
an  absolute  sale  of  the  merchandise  and 
stock  in  trade  of  the  former,  In  payment  of 
an  admitted  past-due  Indebtedness  to  the  lat- 
ter. The  business  had  been  conducted  In  the 
name  of  Olmstead  &  Scheuing  as  partners; 
but,  claiming  that  the  latter  was  only  a  sal- 
aried clerk  or  salesman,  he  released  all  hla 
Interest  to  Olmstead.  Thereupon  he  (Olm- 
stead) executed  a  bill  of  sale  or  conveyance 
of  the  entire  stock  to  the  bank.  F.  Curran 
&  Cow  were  antecedent  creditors  of  Olmstead 


Digitized  by 


Google 


Ala.) 


AMERICAir  MOBTG.  CO.  •.  WRIGHT. 


399 


•&  Scheoing,  and  they  filed  the  Mil  In  the 
present  case  against  Olmstead  &  Schening 
and  the  bank  for  the  purpose  of  enforcing 
the  ccdiectlon  of  their  claim  out  of  the  as- 
sets so  conveyed  by  Olmstead.  The  bill  as- 
sails the  bona  fides  and  validity  of  the  said 
conveyance  to  the  bank.  The  principles  of 
law  which  must  control  this  case— made  as 
■it  was,  tn  Noveml>er,  1891— have  Ijeen  too 
often  declared  to  need  elaboration.  They 
permitted  a  falling  or  insolvent  debtor  to 
pay  one  or  more  of  his  creditors  in  full,  even 
though  the  known  effect  of  such  payment 
would  be  to  leave  the  debtor  without  meana 
to  pay  Ilia  other  liabilities.  The  condition* 
were  that  the  debt  must  be  absolute^  and, 
if  paid  in  property,  it  must  be  received  at 
its  reasonably  fair  market  valuer  and  no  ben- 
efit must  be  secured  to  the  debtor  beyond  a 
rdeaae  from  the  debt;  and  when  the  transac- 
tion Is  assailed  by  an  antecedent  creditor  the 
burden  rests  on  the  credltmr  who  has  been 
IveCerred  to  prove  the  existence,  amount,  and 
Justness  of  his  claim;  and,  when  paid  In 
property,  he  must  also  prove  that  the  prop- 
erty was  takeh  at  a  price  not  mategrlally  be- 
low its  fair  maiicet  value.  These  are  the 
genonl  rules,  but  there  are  exceptional  cases, 
arising  oat  of  the  rdatlons  at  the  parties, 
which  sometimes  impose  additional  burdens. 
There  are  not  shown  to  be  any  exceptional 
features  in  this  case.  Lehman,  Durr  A  Co. 
V.  Kelly,  C8  Ala.  182;  Hodges  v.  Coleman,  76 
Ala.  lOS;  Mey»  v.  SuIzbOiCber,  Id.  120; 
Fritchett  v.  PoUock,  82  Ala.  169,  2  South. 
785;  McDowdl  v.  Stede,  87  Ala.  493,  6  Boath. 
288;  Ohlpman  v.  Stem,  88  Ala.  207,  7  South. 
400;  Dolllns  v.  Pollock,  89  Ala.  351,  7  South. 
901;  Rochester  y.  Armour,  92  Ala.  432,  8 
South.  780;   Beechman  v.  Koch,  92  Ala.  452, 

8  South.  707;  Robinson  v.  Moseley,  93  Ala. 
70,  9  South.  372;   Bank  v.  Smith,  93  Ala.  97, 

9  SouUl  648;  Pollak  v.  Searcy,  84  Ala.  258, 
4  South.  137;  Calhoun  y.  Hannan,  87  Ala. 
277,  6  South.  281. 

The  statute  allowing  falling  debtors  to  give 
preferences  in  the  payment  of  thdr  debts 
has  been  materially  changed  since  this  sale 
was  made.  Acts  1892-98,  p.  1046.  The  proof 
in  the  present  record  is  very  full  that  Olm- 
stead &  Scheulng,  the  fiilling  debtors,  were 
indebted  to  the  First  National  Bank  in  the 
sum  of  ^7,700.  The  goods  were  sold  and 
bought  at  the  price  of  $5,100.  We  have  read 
the  testimony,  with  care,  and  oor  conduaion 
is  that  It  shows  the  maiicet  value  of  the  mor- 
chandlse  did  not  exceed  the  iHrlce  agreed  on, 
and  for  wiilch- amount  the  bank  canceled  the 
indebtedness  of  Olmstead  &  Scheulng.  In 
this  estimate  we  have  not  computed  the 
landlord's  rent  charge,  which  had  a  lien  on 
the  goods.  Taking  that  Into  the  estimate, 
they  were  taken  at  a  price  greatly  in  excess 
nf  their  available  value.  Nor  is  there  any 
testimcmy  that  Olmstead  or  Olmstead  & 
S<dieulng  secured  any  benefit  to  themselves 
in  the  transaction.  The  gravamen  of  the  bill 
Is  that  the  Cfmveyance  from  Olmstead  to  the 


bonk  was  fraudulent  The  charge  tt  made 
In  the  disjimctive;  that  is,  that  the  convey- 
ance was  either  one  thing  or  another,  exe- 
cuted with  one  Intent  or  another.  When  this 
form  of  pleading  is  resorted  to,  each  alterna- 
tive averment  must,  for  obvious  reasons,  ex- 
press a  sufflcioit  cause  of  action.  3  Brick. 
Dig.  p.  378,  il  168,  169.  The  language  em- 
ployed by  the  pleader  in  this  case  is  "that 
said  bill  of  sale  and  transfer  by  said  Percy 
Olmstead  to  said  First  National  Bank  was 
ycduntary,  and  the  conaideratioa  of  |5,100  is 
simulated  In  whole  or  in  a  large  measure; 
or.  If  your  wators  are  mistaken  as  to  said 
consideration  b^ng  simulated,  then  your  ora- 
tors allege  that  said  bill  of  sale  was  made  by 
said  Percy  Olmstead  to  said  First  National 
Bank  for  the  purpose  of  hindering,  d^asing, 
and  defrauding  his  creditors,  and  the  credit- 
ors of  said  Olmstead  &  Scheulng,  and  the 
said  First  National  Bank  of  AnnistMi  partic- 
ipated with  said  Percy  Olmstead  in  said  in- 
tention of  hlnd^lng,  delaying,  and  deffraud- 
ing  said  creditors."  The  second  of  these  al- 
ternative aveirments  is  manifestiy  insuffi- 
cient. To  be  sufficient,  the  facts  which  con- 
stitute the  fraud  must  be  stated;  but  it  in 
not  necessary  to  state  the  evidence  whidi 
goes  to  prove  those  facts.  The  first  and 
fourth  grounds  of  demurrer  should  have 
been  sustained.  We  base  our  conclusion, 
however,  on  the  merits  of  the  case  as  dis- 
closed In  the  testimony.    Affirmed. 


an  Ala.    668) 

AMHRICAN  MORTO.  CO.  OF  SCOTLAND 

V.  WRIGHT. 

(Supreme  Court  of  Alabama.  '  Jan.  9,  1894.) 

Infant — Ratification  of  Contbaot — KNOwi.si>oa 

OF  Right. 

1.  That  an  act  done  by  an  infant  after  at- 
taining majority  may  constitute  a  ratification 
of  a  contract,  it  is  not  necessary  that  the  infant 
know  her  right  to  repudiate.' 

2.  A  mortgage  given  l>y  an  infant  is  ratified 
by  her  paying  the  interest  coupon  notes,  after 
attaining  majority. 

Appeal  from  city  court  of  Gadsden;  jQha 
H.  Disque,  Judge. 

Ejectment  by  the  American  Mortgage  Com- 
pany of  Scotland  against  Pet  Wright.  Judg- 
ment for  defendant  FlalnttS  appeals.  Re- 
versed. 

Caldwell  Bradshaw  and  Lomax  Plttman, 
for  appellant. 

STONE,  C.  J.  Mrs.  Wright  formerly  Griffin, 
as  the  uncontroverted  testimony  shows,  was 
bom  June  17,  1864.  She  executed  the  m<^- 
gage,  the  titie  on  which  the  present  suit  was 
sought  to  be  maintained,  and  the  notes  it 
was  given  to  secure,  March  12,  1885,— three 
months  and  a  few  days  before  she  attained 
her  majority.  The  defense  relied  on  was  In- 
fancy, and  it  was  sought  to  escape  Its  force 
by  replying  that  after  she  became  of  age, 
she  ratified  the  act  and  made  it  binding. 
The  question  was  ratification  yel  non.    We 
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lay  thla  was  the  question,  because  the  tes- 
Imony  adduced  proves  it  Neither  the  plea 
lor  the  ratification  is  shown  in  the  record, 
ft  is  desirable  that  such  issue  as  this  should 
te  distinctly  shown  in  the  pleadings.  The 
notes  and  mortgage  were  given  to  secure  the 
repayment  of  money  borrowed.  The  loan 
was  on  five  years'  time,  and  one  note  was 
given  for  the  principal,  made  payable  at  the 
end  of  five  years.  Coupon  interest  notes 
ware  given,  payable  yearly.  The  last  Inter- 
est coupon  matured  March  12,  1890.  All  the 
notes  were  secured  by  the  mortgage.  The 
mortgage  paid  the  interest  for  the  first  four 
years  on  the  maturity  of  the  several  cou- 
pons, but  refused  to  pay  the  principal  and 
the  fifth  coupon.  Thereupon  the  present 
suit  was  Instituted. 

The  defendant,  Ifrs.  Wright,  tesUfied  "that 
she  paid  the  plaintiff  all  of  the  coupons  men- 
tioned tn  the  mortgage  as  they  matured,  with 
the  exception  of  the  one  maturing  on  the 
12th  day  of  March,  1890,  Introduced  to  evi- 
dence by  plaintiff.  That  she  did  not  know 
until  January,  1890,  when  she  was  so  In- 
formed by  a  lawyer,  that  the  mortgage  was 
invalid,  and  that  she  could  avoid  the  pay- 
ment of  it,  because  she  was  a  minor  when 
the  same  was  executed;  and  that,  after  she 
learned  that,  she  decided  not  to  pay,  and 
never  paid  anything  after  she  knew  she  was 
not  bound  by  the  contract"  Plaintiff  ob- 
jected to  that  part  of  the  testimony  of  this 
witness  to  which  she  stated  her  want  of 
knowledge  of  the  result  of  her  acts  in  mak- 
'ing  (I'liym^&ts  on  said  debt  untU  January, 
1890;  the  objection  wbs  overruled,  and  an 
exception  reserved.  The  court  gave  judg- 
ment for  defendant  uid  plaintiff  excepted. 
!J!b»  contract  being  entered  toto  by  Mrs. 
Wright  before  she  was  21  years  old,  the 
question  arises,  was  her  want  of  knowledge 
that  she  had  power  to  repudiate  the  obliga- 
tion a  BufScient  excuse  for  the  payments  of 
interest  on  the  loan,  which  she  testifies  she 
made?  Does  her  Ignorance  of  her  legal  right 
to  renounce  the  contract  on  attaining  her 
majority  arm  her  with  the  power  to  exercise 
that  right  whenever  she  is  toformed  she  pos- 
sesses it;  and  this,  notwithstanding  any  acts 
she  may  have  done,  pointing  to  ratification 
anterior  to  receiving  such  Information? 
There  are  decisions  which  answer  this  In- 
quiry to  the  afi^mative,  and  this  court  to 
Flexner  v.  Dlckerson,  72  Ala.  318,  speaking 
of  ratification  of  a  contract  entered  into 
during  infancy,  said  it  could  be  done  "only 
by  an  express  confirmation,  or  new  promise 
voluntarily  and  deliberately  made,  by  the 
infant  upon  comtog  of  'age,  and  with  knowl- 
edge that  he  is  not  legally  liable."  We  sup- 
pose this  decision  had  a  material  bearing  to 
the  decision  of  the  case  we  have  in  band. 
The  assertion  that  to  be  btodtog  the  act 
daimed  as  ratification  must  be  done  "with 
knowledge  that  he  Is  not  legally  liable"  was 
dictum,  for  the  opinion  had  asserted  that 
"the  record  contains  no  evidence  tending  to 


prove  a  ratification  by  the  defendants  of  fba 
contract  of  renting."  Still  there  are  au- 
thorities, Bnglish  and  American,  which  sus- 
tain that  dictum.  There  are  two  lines  of 
decisions  bearing  on  the  toquiry  of  what  acts 
of  ratification  of  an  Infant's  contract  done 
after  reaching  majority,  will  preclude  him 
from  toterposlng  the  defense  of  infancy. 
Following  the  older  dicta  on  the  subject  one 
of  these  Unes  "holds  that  an  Infant's  con- 
tract Imposes  no  legal  liability  on  him  until 
ratified  after  full  age  has  been  attained,  and 
such  ratification  must  have  all  the  dements 
of  a  new  contract  except  a  new  considera- 
tion. There  must  be  an  express  promise,  or 
such  acts,  after  the  infant  becomes  of  age, 
as  practically  lead  to  the  conclusion  that  he 
totended  to  ratify  the  contract  and  pay  the 
d^bt  Such  a  debt  Is  regarded  as  standing 
on  the  same  footing  as  a  debt  that  has  been 
destroyed  by  a  discharge  to  bankruptcy,  and 
not  as  one  that  is  barred  by  the  statute  of 
limitations."  10  Amer.  &  Bug.  Enc.  Law, 
644,  646;  Edmunds  v.  Mister,  58  Miss.  765; 
Tibbetts  v.  Gerrish,  25  N.  H.  41;  WUcox  v. 
Roath,  12  Conn.  650.  See,  also,  Tyler,  Inf: 
pp.  84-87,  and  authorities;  Bish.  Cont  | 
943;  Thrupp  v.  Fielder,  2  Esp.  628;  O^omp- 
son  V.  Lay,  4  Pick.  48;  Benham  v.  Bishop, 
9  Conn.  330;  GoodseU  v.  Myers,  3  Wend. 
479;  Hinely  v.  Margarltz,  3  Pa.  St  428;  Ford 
T.  Phillips,  1  Pick,  202;  Hale  v.  Gerrish,  8 
N.  H.  374;  Thing  v.  LIbbey,  16  Me.  55; 
Turner  v.  Oalther,  83  N.  O.  357.  So,  there 
Is  a  strong  array  of  authorities  in  favor  of 
this  severer  and  more  exacttog  rule.  "The 
other  line  of  cases  lays  down  the  rule  that 
the  contracts  of  Infants  are  only  suspended 
during  minority,  and  may  be  ratified  on  full 
age,  upon  the  same  principles,  and  for  the 
same  reasons,  as  a  debt  barred  by  the  stat- 
ute of  limitations  may  be  revived.  There- 
fore a  new  promise,  positive  and  precise^ 
equivalent  to  a  new  contract  IS  not  essen- 
tlal,  but  08  the  words  "ratify*  and  'confirm* 
necessarily  import  that  there  is  something 
to  existence  to  which  ratification  or  confirma- 
tion can  attach,  any  words  or  acts  by  the  in- 
fant after  arriving  at  full  age  that  clearly 
recognize  the  existence  of  the  contract  as 
a  binding  obligation,  will  constitute  a  rati- 
fication." 10  Amer.  &  Eng.  Enc.  Law,  646, 
646.  This  latter  statement  of  the  rule  Is 
supported  by  a  respectable  array  of  authMl- 
ties,  and  the  author  expresses  his  approval 
of  it  in  the  following  language:  "This  lat- 
t«e  rule  seems  more  consonant  with  principle, 
and  with  the  tendency  of  the  modem  cases 
holding  that  the  infant  Is  sufficientiy  protect- 
ed by  a  right  to  avoid  his  contracts,  wMch 
are  valid  until  avoided."  Henry  v.  Boot 
83  N.  Y.  52a  Speaking  of  the  alleged  prin- 
ciple that  to  constitute  a  binding  ratification 
it  Is  essential  that  the  promise  or  act  should 
be  given  or  done  with  knowledge  that  he  is 
not  legally  liable  on  the  contract  this  au- 
thor, on  page  648,  says:  "It  is  not  neces- 
sary to  the  validly  of  the  ratification  that 
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the  person  latdy  an  Infant  ahonld  be  aware 
of  Jila  right  to  avoid  his  contract  Ignorance 
of  the  law  givee  him  no  excuse."  To  this 
he  dtes  several  authorities,  and  among  them 
Whart.  Cont  S  57,  who  speaks  in  strong  con- 
demnation of  the  alleged  doctrine.  To  the 
same  effect,  see  7  Wait,  Act.  &  Def.  138; 
Morse  v.  Wheeler,  4  Allen,  570.  A  very  In- 
structive discussion  of  this  question  will  be 
found  In  Ewell's  Leading  Cases,  note  to  Hale 
V.  Gerrlsh,  commencing  on  page  173.  In 
Alabama  we  have  not  adopted  the  exacting 
role,  but  have  held  that  all  contracts  of  In- 
fants, with  a  very  limited  excq;>tIon,  are 
slmpl^  voidable,  not  void.  Jefford  v.  Ring- 
gold, 6  Ala.  544;  Thomason  v.  Boyd,  13 
Ala.  419;  West  v.  Penny,  16  Ala.  186;  Shrop- 
shire V.  Bums,  46  Ala.  108;  Philpot  y.  Bing- 
ham, 55  Ala.  435;  Firmer  v.  Dickerson,  72 
Ala.  318;  Sharpe  v.  Robertson,  76  Ala.  343. 
We  think  we  better  carry  into  effect  the 
policy  declared  In  our  decisions  and  better 
subserve  the  purposes  of  Justice  by  holding, 
as  we  do,  that  contracts  of  infants,  such  as 
we  have  In  hand,  are  simply  voidable,  not 
void,  by  reason  of  the  Infancy;  that  It  is 
a  defense  he  may  or  may  not  make,  at  his 
option;  that  an  express  promise  to  pay  is 
not  the  only  method  by  which  the  defense 
may  be  precluded,  but  any  other  declaration 
or  act  which  satisfies  the  trying  body  that 
the  liability  or  contract  duty  is  still  binding, 
and  Intended  to  be  compiled  with,  if  volun- 
tarily done,  or  entered  into,  completely  neu- 
tralizes the  defense  of  Infancy;  and  that  it 
Is  not  necessary  to  a  Mnding  ratification  that 
the  party  sought  to  be  charged  knew,  at  the 
time  the  promise  was  made,  or  act  done,  that 
he  or  she  bad  the  right  to  avoid  the  con- 
tract AU  men  are  presumed  to  know  the 
law,  and  no  one  will  be  heard  to  plead  Igno- 
rance of  It 

According  to  Mrs.  Wright's  testimony,  her 
first  husband,  Oriffln,  died  on  June  13,  1885, 
only  three  or  four  days  before  she  reached 
her  majority.  He  died  In  Florida.  She  tes- 
tified further  that  the  ^pense  of  tbe  trip  to 
Elorlda,  together  witb  the  removal  of  his 
remains  to  this  (Ktowah)  county,  and  the  In- 
twment  of  them  here,  consumed  the  $500 
borrowed  fi«m  plaintiff.  Now,  it  would  be 
very  eztracHrdinary  if  she  paid  all  these 
funeral  expenses,  or  any  part  of  them,  with- 
in the  few  days  before  she  became  21  years 
old.  If  she  did  not,  then  she  utilised  and 
converted  a  part  of  plaintiff's  money  after 
she  attained  her  majority.  The  record  is  si- 
lent as  to  when  she  paid  out  the  money. 
She  does,  however,  testify  that  she  paid  all 
tbe  Interest  coupons  save  the  last,  when  they 
matured.  They  matured  severally,  four  of 
them,  on  December  1,  1885,  1886,  1887,  1888, 
and  the  last,  or  unpaid,  one,  on  March  12, 1890. 
Each  represented  the  amount  of  accrued  In- 
terest on  the  $500  borrowed  up  to  the  times 
they  severally  matured.  If  she  did  not  owe 
the  $500,  she  did  not  owe  the  Interest  cou- 
pons, for  they  had  no  other  consideration 
v.l4BO.no.9— 26 


than  the  forbearance  of  tbat  debt  Bach 
payment  was  an  acknowledgment  that  the 
contract  was  binding.  Defendant  had  rati- 
fied the  voidable  contract,  and  the  judgment 
ought  to  have  been  in  favor  of  the  plaintiff. 
We  have  not  the  means  of  rendering  a  proper 
judgment  here.     Reversed  and  remanded. 


099  Al>.  5U> 
ALABAMA  MIDLAND  RY.  CO.  et  aL  v. 
MARTIN  et  al. 
(Supreme  Court  of  Alabama.    Dec.  21,  189%) 

ThESPABS — iNDBPENtlENT  CoNTRACTOBS— DbMUR- 
BBR— BvroBKOE. 

1.  Where  a  railroad  company  yields  pos- 
session of  its  premises  to  a  company  whidi 
contracts  to  build  a  railroad  thereon,  and  the 
latter  company  lets  the  contract  to  a  third  par- 
ty, the  first  company  is  not  liable  for  trespasses 
cominitted  by  the  last  contractor  on  adjacent 
lands,  and  it  is  immaterial  that  the  work  is 
to  be  done  subject  to  the  approval  of  the  first 
compass  engineer. 

2.  Where  a  complaint  alleges  trespasses  to 
have  been  continnons,  from  day  to  day,  during 
a  certain  time,  a  demurrer  on  the  ground  that 
it  fails  to  state  the  time  when  the  several 
trespasses  were  committed  is  properly  over- 
ruled. 

3.  In  trespass  q.  c.  f.  for  injuries  done  by 
railroad  contractors  to  lands  over  which  the 
railroad  company  has  a  right  of  way,  evidence 
of  injuries  caused  by  constructing  defective 
stock  gaps,  in  consequence  of  which  hogs  and 
cattle  went  upon  the  land  adjoining  the  right 
of  way,  is  inadmissible,  since  the  proper  remedy 
for  such  negligent  acts  is  case,  ana  not  trespass. 

Appeal  from  circuit  court.  Dale  county; 
J.  M  Carmichael,  Judge. 

Trespass  by  W.  E.  Martin  &  Bro.  against 
the  Alabama  Midland  Railway  Company 
and  J.  M.  Brown  &  Co.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Reversed. 

The  ground  of  the  demurrer  was  that  the 
complaint  failed  to  av^  tbat  plaintiffs  were 
in  possession  at  the  time  of  the  alleged 
trespass,  and  that  it  failed  to  aver  the  time 
when  the  several  trespasses  were  committed. 

Borders  &  Oarmicbael,  for  appellants.  H. 
L.  Martin,  for  appellees. 

HARALSON,  J.  1.  This  Is  an  action  by 
the  plaintiffs  against  the  defendants  for  al- 
leged trespasses  to  their  lands  begun  on  the 
15th  of  October,  1888,  and  continued  "on 
divers  other  days  between  that  and  the 
bringing  of  this  suit,"  on  tbe  16th  of  June, 
1890.  The  Alabama  Midland  Railway  Com- 
pany, one  of  the  defendants,  as  the  proofs 
show,  contracted  with  the  Alabama  Ter- 
minal &  Improvement  Company  to  build  and 
equip  its  railroad,  and  the  latter  company 
contracted  with  J.  M.  Brown  &  Co.  to  build 
tbe  road,  and  they,  in  turn,  contracted  with 
Louis  McLean  to  build  It  It  was  shown 
that  under  these  arrangements  the  Midland 
Company  yielded  possession  of  the  road  and 
Its  building— or  that  part  of  It  where  the 
Injuries  complained  of  In  this  action  are 
said  to  have  occurred— to  the  terminal  com- 
pany, and  It  to  Brown  &  Co.,  and  they  to 
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said  McLean,  and  that  at  no  time  In  the 
year  1889,  nor  thereafter,  before  the  2lBt 
of  May,  1890,  did  the  Midland  Company  have 
possession  of  said  railroad,  or  were  in  any 
manner  engaged  In  the  construction  of  the 
same,  and  that  said  McLean,  under  contract 
with  said  Brown  &  Ck).,  of  date  of  14th  of 
December,  1888,  undertook  the  building  of 
the  same  under  the  supervision  and  direction 
of  said  Brown  &  C!o.  There  can  be  no  ques- 
tion that  the  position  of  J.  M.  Brown  •&  C!o. 
towards  the  Midland  Company  was  that  of 
an  independent  contractor.  The  fact  that 
the  work  was  to  be  done  subject  to  the  ap- 
proval of  the  chief  engineer  of  the  railway 
company  did  not  alter  this  relation.  For 
Brown  &  Co.'s  negligence,  or  for  that  of 
their  subcontractor,  Louis  McLean,  who  did 
the  work  for  them,  under  their  supervision 
and  direction,  the  Midland  Company  Is  not 
liable.  Scarborough  v.  Railway  Co.,  94  Ala. 
499,  10  South.  316;  Raitaroad  Co.  r.  Chasteen, 
88  Ala.  S91,  7  South.  94. 

2.  The  demurrer  to  the  complaint  was 
properly  overruled.  It  alleges  the  possession 
and  ownership  of  the  land,  which  the  de- 
murrer questions;  and  the  trespass  com- 
plained of  was  continuous,  from  day  to  day, 
as  alleged,  between  the  dates  mentioned,  so 
that  the  injury  done  on  any  particular  day 
could  not  be  distinguished  from  that  done 
on  any  other  day,  and  what  Is  averred  as  to 
the  injury  to  the  crops  must  be  regarded 
as  in  aggravation  of  the  damages.  Gould, 
PI.  c.  Ill,  n  87,-  89;  BonneUl  v.  Bowen, 
(Miss.)  11  South.  791. 

3.  It  Is  the  general  rule,  well  settled  by 
the  decisions  of  this  court,  that  if  a  tort  be 
Intentionally  committed,  with  force,  the  im- 
mediate consequence  of  which  Is  injury,  tres- 
pass is  the  appropriate  remedy;  that  trespass 
lies  to  recover  damages  for  an  Injury  which 
is  the  direct  and  primary  and  inevitable  re- 
sult of  gross  or  reckless  carelessness,  but  if 
the  injury  proceeds  from  mere  negligence, 
and  is  not  the  Immediate  consequence  of  the 
tort,  and,  though  proximate.  Is  secondary 
and  consequential,  and  is  not  the  necessary 
result  of  the  negligence,  an  action  on  the 
case,  and  not  trespass,  is  the  proper  remedy. 
Railroad  Co.  v.  Harris,  67  Ala.  6;  Prultt  T. 
BUington,  69  Ala.  454;  Raib-oad  Co.  v.  Webb, 
46  Ala.  240;  Bell  v.  Troy,  85  Ala.  184;  3 
Brick.  Dig.  773.  The  evidence  of  the  plain- 
tiffs showed  that  a  right  of  way  had  been 
granted  by  the  owner  of  the  lands,  under 
whom  plaintiffs  were  holding  possession,  to 
the  Alabama  Midland  Railway  Company, 
over  and  through  the  lands  described  In  the 
complaint,  and  that  said  railway  was  built 
on  said  right  of  way.  And  the  plaintiffs 
themselves  "testified  that  in  constructing 
the  road  along  the  right  of  way,  which  had 
been  granted  to  the  railroad  company,  the 
parties  engaged  in  building  it  were  obliged 
to  let  down  the  fence,  and  that  they  placed 
boys  to  guard  the  entrance  to  the  field,  where 
the  fence  was  let  down,  and  that  they  would 


io  neellsenfly  do  so  that  they  permitted  cat* 
tie  to  go  through."  One  of  the  plalntias, 
<m  cross-examination,  also  testified  "that  on 
the  6th  of  October,  1880,  and  after  the  right 
of  way  had  been  granted  to  the  defendant 
corporation,  and  the  contractor  had  con- 
structed the  stock  gaps,  and  after  the  acts 
were  committed  which  occasioned  the  dam- 
age, one  Craig,  chief  engineer  and  agent  of 
the  Alabama  Terminal  &  Improvement  Com- 
pany, paid  plaintiffs  the  damages  which  had 
accrued  to  said  6th  day  of  October,  18S9;  but 
after  that  time  said  hogs  and  cattle  con- 
tinued to  get  into  the  field  and  destroy  the 
crops  growing  thereon,  through  the  defective 
-stock  gaps  and  over  the  fence  so  thrown 
down  by  the  hands  of  the  parties  doing  the 
work  of  constructing  the  road."  The  defend- 
ants moved  to  exclude  the  evidence  that  the 
stock  gaps  built  on  said  taih:oad  were  de- 
fective, on  the  ground  that  this  suit  was 
not  in  case,  for  defectively  constructing  stock 
gape,  but  was  an  action  quare  dausum  fre- 
git;  but  the  court  overruled  the  motion  and 
allowed  the  evidence.  They  also  moved  to 
exclude  that  portion  of  the  plaintiffs'  evi- 
dence as  to  the  negligence  of  the  boys  In 
guarding  the  entrance  to  the  field  where 
the  fence  was  let  down,  because  It  was  ii^ 
relevant  The  plaintiffs'  own  evidence  clear- 
ly shows  that  the  injuries  complained  of 
arose  "after  the  acts  were  committed  which 
occasioned  the  damages,"  after  the  stock 
gaps  had  been  constructed,  and  after  the 
fences  had  been  let  down  and  not  properly 
guarded;  that  these  damages  had  been  set- 
tled for  and  paid  to  plaintiffs  up  to  the  6th 
of  October,  1889,  before  which  date  the  acts 
of  trespass  on  said  lands,  U  done  at  all,  had 
been  committed.  The  complaint  in  this  case 
is  for  damages  accruing  to  said  crops  from 
the  15th  day  of  October,  1889,  to  the  leth 
day  of  Juijie,  1880,— the  date  of  the  com- 
mencement of  this  suit  From  this  evidence 
it  appears  that  the  acts  of  forcible  trespass 
alleged  to  have  been  committed  occurred 
prior  to  the  6th  of  October,  1889;  that  plain- 
tiffs had  been  compensated  for  these;  that 
this  suit  is  for  other  damages,  alleged  to 
have  accrued  on  and  after  the  16th  of  Oc- 
tober of  that  year,  and  which  were  not  the 
immediate,  direct,  and  primary  result  of  the 
alleged  tort,  but  the  remote,  secondary,  and 
consequential  result  thereof.  It  furth«  ap- 
pears, also,  that  defendants,  or  such  of  them 
as  constructed  said  roadbed,  had  the  right  of 
way  on  and  through  said  lands,  to  construct 
said  roadbed;  that  they  committed  no  forci- 
ble trespass  on  going  thereon  for  such  pur- 
poses, and  none  other  are  i^own;  and  that 
the  damages  to  plaintiffs'  crops,  if  any  were 
committed,  arose  from  a  breach  of  duty 
which  the  parties  entering  on  said  lands 
owed  to  plaintiffs,— to  exercise  theh:  right 
of  entry  in  a  manner  not  to  Injure  them. 
It  is  a  plain  case  of  alleged  injury  arising 
from  a  breach  of  duty  while  in  the  exercise 
of  a  lawful  right    Aathoritles  supra;  Wll- 
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kinson  ▼.  Moseley,  18  Ala.  288;  Insnrance  Oo. 
T.  Randan,  74  Ala.  170.  The  evidence  In- 
trod'uced  against  defendants'  objection  tend- 
ed to  support  an  action  on  tbe  case,  and  not 
trespass,  and  onght  to  bave  been  excluded. 
And  It  may  be  said  of  the  evidence,  gen- 
erally,—this  action  being  In  form  for  a  for- 
cible trespass,— that  it  does  not  sustain  It, 
bnt  it  does  show  tliat.  If  the  plaintiffs  have 
any  cause  of  action.  It  is  in  case. 

4.  We  have  already  stated  that  it  appears 
the  defendant  corporation,  the  Alabama 
Midland  Railway  Company,  was  not  in  the 
the  possession  of  the  road  during  the  time 
of  its  building,  nor  engaged  in  any  manner 
in  its  construction.  If  plaintiffs  have  any 
cause  of  action  for  the  grievances  com- 
plained of,  it  is  against  said  J.  M.  Brown  & 
Oo.  and  Louis  McLean,  one  or  both.  It  ought 
to  be  stated  in  this  connection,  also,  that 
there  is  an  entire  absence  In  the  record  of 
any  proof  tending  to  show  the  value  of  the 
crops  alleged  to  have  been  Injured  and  de- 
stroyed. 

From  the  view  we  have  felt  constrained  to 
take  of  the  case,  we  are  of  opinion  the  gen- 
eral charge,  as  requested  for  defendants, 
should  have  been  given,  which  renders  it 
Tmnecessairy  to  pass  on  the  other  charges  re- 
fused.  Reversed  and  remanded. 


OOO  Ala.   72) 

TOULLEE  V.  STATE. 

(Supreme  Ck>nrt   of  Alabama.    Dec;   1,  1898.) 

Attbmft  to  Rape— iKoroTMBHT— Evidbmob. 

1.  Undw  CMm.  Code  1886,  |  3738,  proTlding 
that  any  persoD  who  "abuses"  any  female  un- 
der 10  years  of  age,  "in  an  attempt  to  have  car- 
nal knowledge  of  lier,"  must  be  punished,  etc., 
an  indictment  charging  that  defendant  "as- 
sanlted"  a  girt  under  10  years  of  age  "with  the 
intent   to   carnally   know  her"   is   fatally    de- 

2.  On  an  indictment  under  Oilm.  Code  1886, 
S  37S1,  which  provides  that  any  person  who 
commits  an  assault  <m  another  wiui  intent  to 
ravish  must  be  punished,  etc,  evidence  that 
defendant  took  a  girl  under  10  years  of  age  by 
tile  hand,  and  led  her  into  the  woods,  and  laid 
her  down,  indicates  no  intent  to  ravisli,  and  is 
insufficient,  to  go  to  the  jury. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Louis  Toollee,  alias  Louis  Toolet,  was  con- 
victed of  an  assault  with  intent  to  ravish, 
and  appeals.    Reversed. 

W.  8.  Reese  and  Sam  Brown,  fbr  appel- 
lant Wm.  L.  Martin,  Atty.  Oen.,  for  the 
State. 

STONE,  C.  J.  The  third  count  of  the  in- 
dictment in  this  case  charges  that  the  defend- 
ant assaulted  "Mamie  Riley,  a  girl  under  the 
age  of  10  years,  with  the  intent  to  carnally 
know  her."  It  contains  no  averment  that  the 
defendant  succeeded  in  having  carnal  knowl- 
edge of  her,  or  that  he  abused  her  in  an  at- 
tempt  to  have  such  carnal  knowledge.  Our 
statute  I>earlng  on  the  question  which  may 


be  supposed  to  have  given  rise  to  this  count 
is  section  3739  of  the  Criminal  Code  of  1886, 
and  is  in  the  following  words:  "Any  person 
who  has  carnal  knowledge  of  any  female  un- 
der ten  years  of  age,  or  abuses  such  female 
in  the  attempt  to  have  carnal  knowledge  of 
h»,  must,  on  conviction,  be  punished  by 
death,  or  by  imprisonment  In  the  peniten- 
tiary for  life."  The  count  is  wholly  insuffi- 
cient under  this  section  of  the  Code.  We 
may  be  pardoned  for  saying,  in  passing,  that, 
when  the  indictment  Is  under  this  section  of 
the  Code,  neither  violence  used  or  threatened, 
nor  the  consent  of  the  female,  vel  non,  is  a 
material  ingredient  of  the  offense.  A  diild 
under  10  years  of  age  Is  incapable  of  giving 
consent,  as  this  section  clearly  treats  the  sub- 
ject Moreover,  the  proof  entirely  failed  to 
establish  such  case.  He  neither  had  carnal 
knowledge  of  the  diild,  nor  did  he  abuse  or 
injure  her  in  any  attempt  to  have  such  carnal 
knowledge. 

Section  3736  of  the  Code  declares  the  pun- 
ishment for  rape  to  be  the  death  penalty,  or 
life  imprisonment  in  the  penitentiary.  Seo- 
tioui  3737  deflifes  what  is  sufficient  proof  of 
the  consummation  of  the  act  to  constitute 
rape,  the  other  essentials  being  shown.  The 
first  and  second  counts  of  the  indictment 
contain  the  charge  under  which  defendant 
was  convicted.  They  are  framed  under  sec- 
tion 3751  of  the  Code,  which  declares  that 
"any  person  who  commits  an  assault  on  an- 
other, with  Intent  to  •  •  •  ravish  •  •  • 
must -on  conviction,  be  punished  by  impris- 
onment in  the  penitentiary  for  not  less  than 
two,  nor  more  than  twenty  years."  The  In- 
dictment conforms  to  the  form  prescribed  by 
the  Code,  (No.  13.)  The  sole  question  is 
whether  there  was  testimony  sufficient  to  go 
to  the  jiUT'  on  the  inquiry  whether,  in  the 
assault  the  testimony  tends  to  prove  the 
defendant  made,  he  intended  to  commit  the 
crime  of  rape.  The  defendant  requested  the 
court  to  charge  the  Jury  "that  imder  the  evi- 
dence In  this  case  the  jury  cannot  find  the 
defendant  guilty  of  assault  with  intent  to 
rape."  This  charge  was  asked  in  writing, 
was  refused  by  the  court  and  defendant  ex- 
cepted. Although  a  child  under  10  years  of 
age  is  incapable  of  giving  her  consent  to  co- 
habitation, and,  as  a  consequence,  any  co- 
habitation or  attempted  cohabitation  with 
such  child  must  be  treated  as  if  It  were  per- 
petrated or  attempted  without  her  legal  con- 
sent, yet  we  do  not  think  it  was  the  inten- 
tion of  the  law-making  power  to  constitute 
the  same  a  rape,  in  the  absence  of  force  or 
violence  in  the  act  dcme  or  attempt  made. 
In  other  words,  if  the  act  done  or  attempted 
be  not  against  consent — that  is,  be  not  ac- 
complished or  attempted  against  consent 
and  with  violence,  actual  or  constructive,— 
then  the  case  falls  within  section  3738  of  the 
Ciode,  and  must  be  governed  by  its  pro- 
visions. It  is  not  an  assault  with  intent  to 
commit  a  rape,  under  section  3751  of  the 
Code.   Our  statute,  section  3738  of  the  Ck>de, 
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was  eridently  Intended  to  take  the  place  and 
cover  the  ground  of  English  statutes  which 
bare  long  been  of  force,  and  have  been  many 
times  construed.  It  has  been  uniformly  held 
that  tf  the  girl  consents,  even  though  she  be 
under  10  years  of  age,  the  act  Is  not  a  rape. 
It  Is  only  a  statutory  crime,— a  felony  or 
misdemeanor,  as  the  statute  may  prescribe. 
Queen  t.  Read,  1  Denison,  Cr.  Cas.  385;  Reg. 
T.  Martin,  8  Gar.  &  P.  213;  Reg.  t.  Mehegan, 
7  Cox,  Grim.  Cas.  145;  Reg.  t.  Johnson,  Leigh 
&  C.  632;  Queen  v.  Beale,  L.  R.  1  Cr.  Cas. 
10;  4  BL  Comm.  marg.  p.  257.  The  author- 
ities on  this  question,  however,  are  not  en- 
tirdy  uniform.  See  19  Amer.  &  Bng.  Enc. 
Law,  948,  949.  But  the  question  of  consent 
Is  not  the  turning  point  In  this  case. 

There  can  be  no  question.  If  the  testimony 
of  the  little  girl,  Mamie  Riley,  be  beUeved,  that 
the  defendant  committed  an  assault  upon 
hw.  Taking  her  by  the  hand  and  leading 
her  Into  the  woods,  laying  her  down,  etc., 
constituted  an  assault  The  attendant  cir- 
cumstances must  determine  its  aggravation, 
or  the  contrary.  The  graver  inquiry  la,  had 
he  the  Intent  to  commit  a  rape  upon  her,  and 
was  there  any  evidence  of  such  intent? 
"Without  force,  actual  oe  constructive,  there 
can  be  no  rape.  It  must  be  shown  that  the 
prisoner  Intoided  to  gratify  his  passion  at  all 
events,  and  notwithstanding  the  utmost  re- 
sistance on  the  part  of  the  woman.  The 
force  used  must  be  sufficient  to  accomplish 
his  purpose,  but  need  not  be  such  as  to 
create  a  reasonable  apprehension  of  death. 
If  the  woman  submits  from  terror,  or  the 
dread  of  greater  violence  caused  by  threats, 
the  Intimidation  becomes  equivalent  to  force." 
19  Amer.  &  Eng.  Enc.  Law,  950.  In  the 
case  of  Charles  v.  State,  11  Ark.  389,  the  de- 
fendant was  Indicted  and  convicted  of  an 
assault  with  Intuit  to  ravish  a  young  girl 
within  the  age  of  puberty.  The  girl  was 
sleeping  on  a  bed  spread  out  on  the  floor,  in 
company  with  oth«'  young  girls.  We  will 
state  what  took  place  In  the  language  of  the 
witness:  "There  were  two  doors  to  the 
room.  About  4  o'clock  next  morning  I  was 
awakened  by  some  one  who  took  hold  of  my 
shoulder  and  tried  to  turn  me  over.  I  was 
lying  with  my  face  to  my  bed  mates.  The 
person  made  an  efTcart  to  get  over  me;  I 
tlu-ew  my  hand  over  the  person,  and  found 
him  to  be  a  man  partly  undressed.  I  found 
the  portion  of  the  undressed  i>erson  t9  -  be 
that  portion  of  which  I  cannot  decently 
speak.  I  then  raised  the  alarm  and  called 
for  hdp.  •  •  •  When  the  person  took 
hold  of  my  p^son  it  was  not  in  a  rough, 
but  rude,  manner.  In  attempting  to  turn 
me  over,  the  person  took  hold  of  my  knee, 
when  be  attempted  to  get  over  me  and  do 
violence."  It  wUl  be  noted  that,  if  this 
testimony  be  believed,  it  presented  a  strong 
case  of  intention  to  cohabit  with  the  young 
girl.  In  commenting  on  It,  the  court  said: 
"The  question  now  to  be  determined  is 
whether,  admitting  all   these  facts   to  be 


fnlly  provoi,  be  la  gnllty  of  fhe  offense 
charged  against  him.  In  the  case  of  Rex 
V.  Lloyd,  32  E.  C.  L.  633,  It  was  held  that, 
in  order  to  find  a  prisoner  guilty  of  an  as- 
sault with  intent  to  commit  rape,  the  Jury 
must  be  satisfied  that  the  prisoner,  when 
he  laid  hold  of  the  prosecutrix,  not  only 
desired  to  gratify  his  passions  upon  her  per- ' 
son,  but  that  he  intended  to  do  so  at  all 
events,  and  notwithstanding  any  resistance 
on  her  part  *  *  *  It  Is  certain  that  the 
accused  in  this  case  used  no  force,  nor  Is  it 
probable,  from  all  the  surrounding  circum- 
stances, that  the  idea  of  force  entered  into 
his  original  design;  and.  In  case  his  in- 
tention was  to  efCect  his  purpose  while  she 
was  asleep,  the  authority  cited  shows  that 
be  is  not  gidlty  of  the  offense  charged  against 
him.  We  do  not  think  that  the  testimony 
evinced  that  settled  purpose  to  use  force, 
and  to  act  in  disregard  of  the  will  of  the 
prosecutrix,  which  the  law  contemplates  as 
essential  to  constitute  the  crime."  It  was 
added:  "We  are  satisfied,  from  a  full  view 
of  the  whole  case,  that  the  Judgment  of  the 
circuit  court  was  oroneous,  and  that  it  ought 
to  be  reversed."  The  efCect  of  the  ruling 
was  that  there  was  no  testimony  to  submit 
to  the  Jury  on  the  inquiry  of  intent  to  ravish 
the  prosecutrix,  because  there  was  no  testi- 
mony of  any  attempt  or  intent  to  employ 
violence  or  force  to  accomplish  his  object 
In  Sanford  v.  State,  12  Tex.  App.  196,  It 
was  decided  that  "a  conviction  of  assault 
with  intent  to  commit  rape  by  force  is  not 
warranted  by  proof  that  the  defendant, 
against  the  will  of  the  female,  indecently 
fondled  her  person  with  the  intent  to  induce 
her  thereby  to  submit  to  his  embrace.  It 
must  appear  that  his  intent  was  to  accom- 
pUsh  his  pxu*po8e  by  force  and  against  her 
will."  The  intended  victim  in  that  case 
was  a  child  12  years  old,  and  the  liberties 
taken  with  her  person  w««  much  greater 
than  were  taken  in  the  case  we  have  In 
hand.  The  facts  were  held  to  be  Insuf- 
ficient to  uphold  the  conviction.  In  State  r. 
Massey,  86  N.  C.  658,-«  trial  for  assault 
with  Intent  to  commit  a  rape,— "It  appeared 
that  the  prosecutrix,  while  going  from  her 
home  to  her  motho-in-law's,  about  a  mile 
distant  was  carrying  with  her  a  child  In  a 
baby  carriage  and  accompanied  by  a  boy  six 
years  of  age.  Soon  afto'  passing  defendant's 
house,  she  heard  defendant,  (who  was  about 
seventy-five  yards  off.)  say.  'Haiti  I  Intend 
to  ride  in  the  carriage.  If  yon  don't  halt, 
I'll  lull  yon  when  I  get  hold  of  you.'  She 
ran  and  called  tor  her  mother-in-law,  defend- 
ant running  after  her,  and  telling  h«  to 
stop,  until  she  got  to  the  gate,  where  she 
met  another  woman,  to  whom  she  related 
the  matter.  Held,  that  the  evidence  Is  not 
sufficient  tQ  warrant  a  conviction  of  the 
intent  charged."  See,  also.  Rex  v.  Lloyd,  32 
E.  C.  L.  633;  Rex  t.  Nichol,  Russ.  &  R.  130; 
Com.  V.  Fields,  4  Leigh,  648.  In  the  case  we 
have  in  hand  the  accused  employed  persua- 
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ston  to  induce  the  little  girl  to  do  an  Im- 
modeet  and  Improper  act,  while  there  was 
no  testimony  of  violence,  force,  or  threats 
used  or  made  by  blm.  If  there  was  any  in- 
tention on  his  part  to  cohabit  with  her,  It  is 
left  to  Inference,  as  his  acts,  though  indecent 
and  improper,  did  not  clearly  and  unmistak- 
ably indicate  such  purpose.  Neither  by  word 
nor  act  of  his  is  It  shown  that,  if  such  was 
his  desire,  his  purpose  was  to  accomplish  it 
at  all  events,  regardless  of  opposition  from 
her.  We  hold  there  was  no  evidence  of  an 
intent  to  ravish  which  Justified  the  submis- 
sion of  its  sufficiency  to  the  Jury.  The  gen- 
eral charge  asked  for  defendant  ought  to 
have  been  given. 

The  third  charge'  asked  by  defendant  Is 
identical  with  a  charge  asked  and  refused  In 
Carpenter  v.  State,  (Ala.)  13  South.  534.  We 
held  the  court  did  not  err  in  refusing  that 
charge.  It  Is  obviously  obscure,  difficult  to 
be  understood,  and  calculated  to  confuse,  if 
not  to  mislead,  the  Jury.  It  was  rightly  re- 
fused. The  Judgment  of  the  city  court  is  re- 
versed, and  the  cause  remanded.  The  de- 
fendant will  remain  in  custody  until  dis- 
charged by  due  course  of  law.  Beversed  and 
remanded. 


(100  Ala.  sot) 

McLaren  ▼.  Alabama  m.  bt.  go.     " 

(Supreme  Ourt  of  Alabama.    Dec.  20,  1893.) 

IStVBT  TO  PaSBENOEK  —  BOAKDINO  RAILROAD 
TrATH —  CONTBIBUTOKT  NbOUOBNOI  —  RUUMOB 
OH  BVIDENCB. 

1.  In  an  action  for  persmtal  injuries  sus- 
tained in  striking  aKa.in8t  a  high  platform  while 
boarding  a  train,  evidence  that  plaintiff  stood 
near  by  for  two  minutes  while  the  train  was 
waiting;  that  the  conductor  gave  the  siioial 
"All  aboard"  before  the  train  started;  that 
when  plaintiff  attempted  to  board  the  train  it 
was  moving  several  miles  per  hour;  that  he 
knew  of  the  dangerous  proximity  of  the  plat- 
form, but  did  not  "have  the  matter  in  his  mind 
at  the  time; "  and  that  the  conductor  had  often 
warned  him  not  to  board  a  moving  train, — shows 
that  plaintiff  was  negligent. 

2.  Where,  in  an  action  for  personal  in- 
juries, the  evidence  shows  that  plaintiff  was 
ne^igent,  he  cannot  complain  of  error  in  the 
admission  and  ezclnsion  oi  evidence  which  could 
not  have  affected  the  result 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; John  R.  Tyson,  Judge. 

Action  by  John  C.  McLaren  against  the 
Alabama  Midland  Railway  Company.  ITrom 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

L  H.  Parks,  for  appellant  A  A.  Wiley 
and  J.  D.  Gardner,  for  appellee. 

COLEMAN,  J.  The  action  was  to  recover 
damages  for  personal  injuries.  There  are 
three  assignments  of  error,  two  of  which 
relate  to  the  ruling  of  the  court  upon  the  ad- 
mission and  exclusion  of  testimony,  and  one 
to  the  charge  of  the  court,  which  directed 
the  Jury  to  find  the  issue  for  the  defendant 
The  facts  show  a  clear  case  of  contributory 
negligence  on  the  part  of  the  plaintiff;  and 


the  result  would  be  the  same  with  the  evi- 
dence excluded,  to  the  introduction  of  which 
an  objection  was  reserved,  or  with  the  evi- 
dence admitted,  which  was  excluded  against 
the  objection  of  the  plaintiff. 

The  negligence  complained  of  was  the  con- 
struction of  a  platform  so  near  the  road 
track  that  plaintiff,  while  upon  the  steps 
attempting  to  board  the  train  as  a  passen- 
ger, was  brought  violently  against  the  edge 
of  the  platform  and  Injured.  The  complaint 
also  avers  that  the  train  did  not  remain  at 
the  depot  a  sufficient  length  of  time  to  en- 
able plaintiff  to  get  aboard  the  train  with 
safety.  The  evidence  is  without  conffict  that 
the  train  gave  all  parties  ample  time  to  get 
aboard;  that  after  plaintiff  bad  completed 
the  delivery  of  his  freight  for  shipment  he 
stood  talking  with  the  witness  Campbell, 
within  20  steps  of  the  train,  on  his  private 
business,  for  two  minutes,— e  longer  time 
than  was  necessary  for  him  to  have  safely 
got  on  the  train;  that  the  conductor  gave  the 
signal  "All  aboard"  before  the  train  was 
moved,  and  he  had  ample  time  then  to  have 
taken  passage.  True,  plaintiff  says  he  Is  hard 
of  hearing,  and  did  not  hear  the  conducted; 
but  a  number  of  'disinterested  witnesses 
testified  they  heard  him.  Including  plain- 
tiff's own  witness.  The  witness  Campbell, 
to  whom  plaintiff  was  talking  at  the  time, 
heard  the  conductor  call  out,  "All  aboard." 
The  space  between  the  platform  and  the  car 
was  9%  Inches.  The  injury  occurred  in  the 
open  dayUght  Plaintiff  testified  himself 
that  he  "bad  lived  at  the  station  for  five 
years,  knew  of  the  location  and  construc- 
tion of  the  platform,  of  the  dangerous  prox- 
imity of  said  platform  to  the  ro&d  crossing, 
its  nearness  to  trains  when  on  the  track, 
standing  or  moving,  but  did  not  haw  the 
matter  in  hit  mind  at  that  time,  at  it  vat 
occupied  with  other  thingt."  We  have  itali- 
cized a  part  of  plaintiff's  evidence,  as  it 
brings  his  case  squarely  within  the  rule  de- 
clared In  Railroad  Co.  v.  Hall,  87  Ala.  719,  720, 
6  South.  277.  The  evidence  shows  conclu- 
sively, and  plaintiff  admits  in  his  own 
testimony,  that  at  the  time  he  attempted 
to  board  the  train  it  was  moving  forward 
at  the  rate  of  "two  or  three  miles  an  hour, 
or  faster,"  while  others  fix  the  speed  at  five 
or  six  miles  per  hour.  The  evidence  shows 
conclusively  that  rather  than  enter  the  sec- 
ond car,  which  was  convenient,  or  walk 
a  few  steps  to  where  the  passenger  car  was 
standing,  plaintiff  voluntarily  preferred  to 
wait  until  the  car  moved  up  to  where  he  was 
standing,  feeling  confident  that  he  could  step 
safely  on  while  it  was  moving  forward.  It 
seems  that  be  had  pursued  this  course  fre- 
quently at  other  times,  against  the  warning 
and  protest  of  the  conductor.  We  have  no 
reason  to  doubt  the  truth  of  the  statement 
of  the  witness  who  says  that,  immediately 
after  plaintiff  was  injured,  he  said:  "I 
thought  I  was  young  and  supple  enough  to 
board  a  moving  train,  but  find  I  am  mistak- 
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en.  I  find  I  am  growing  old."  The  tmth  of 
this  erldence  is  not  disputed.  The  danger 
of  the  attempt  was  obylous.  The  risk  was 
assumed  Toluntarily,  without  the  knowledge 
of  the  defendant,  when  there  was  no  neces- 
sity for  It,  but  purely  as  a  matter  of  pref- 
erence. Banking  Co.  v.  Miles,  88  Ala. 
256,  6  South.  690;  Ralh-oad  Co.  T.  Stewart, 
91  Ala.  422,  8  South.  708;  RIcketts  v.  Kail- 
road  Co.,  86  Ala.  600,  S  South.  853. 
Affirmed. 


Ott  AU.  E17) 

KNIOHT  T.  BRADLBT. 
(Supreme  Court  of  Alabama.  Dec.  20,  1893.) 
Pbbbcmptionb  on  APFBAir— DsnoTrrs  Rscord. 
Where,  on  aiq;>eBl  in  an  action  on  a 
note,  no  pleaa  appear  of  record,  but  the  Judg- 
ment entry  recites  that  issue  was  joined,  and 
it  appears  that  evidence  was  adduced  which 
was  admissible  either  under  a  plea  of  payment 
or  under  an  issue  of  set-off,  it  will  be  presumed 
that  the  pleadings  presented  the  plea  of  pay- 
ment alone,  that  issue  being  less  prejudicial 
to  plaintiff. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Action  on  a  note  by  Thomas  D.  Knight 
against  W.  S.  Bradley.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Arrlngton  &  Graham,  for  appellant 

McCLBLLAN,  J.  The  appellant  was  plain- 
tiff below,  the  action  being  on  a  note  exe- 
cuted by  the  defendant,  Bradley.  No  pleas 
appear  of  record,  but  the  Judgment  entry 
recites  that  issue  was  Joined.  On  this  state 
of  the  record.  If  It  does  not  appear  from  the 
bill  of  exceptions  that  other  defenses  than 
snCh  as  may  be  made  under  the  general  Is- 
sue were  mntnally,  and  without  objection, 
litigated,  the  presumption  Is  that  the  gen- 
eral Issue  only  was  presented.  Under  our 
statute,  payment  Is  matter  for  special  plea, 
and  cannot  be  given  In  evidence  under  the 
general  issue.  In  this  case,  however,  evi- 
dence of  payment  was  admitted  without  ob- 
jection, and  payment  vel  ncm  was  really  the 
issue  to  which  both  parties  addressed  them- 
sdves,— the  only  litigated  Issue,  Indeed,  on 
the  trlaL  Under  these  circumstances  the 
further  presumption  win  be  Indulged  that 
that  Issue  was  propCTly  presented  by  plea. 
Railroad  Co.  v.  Farmer,  (Ala.)  12  South.  86; 
Railroad  Co.  v.  Burton,  (Ala.)  12  South.  88. 
This  doctrine  proceeds  on  the  Idea  that  by 
their  course  on  the  trial  the  parties  have  con- 
sented to  the  litigation  of  the  Issue  to  which 
the  evidence  is  directed,  and  thereby  waived 
the  formal  Interposition  of  a  plea.  But  the 
presumption  will  go  no  further  than  Is  nec- 
essary to  give  effect  to  this  implied  consent, 
or,  in  other  words,  it  will  not  be  presumed 
that  any  oth^  plea  tiian  such  as  would  ren- 
der the  course  of  the  trial  regular  and  proper 
was  entered;  and  where  the  evidence  adduced 
without  objection  Is  admissible  equally  under 
either  of  two  special  pleas,  neither  of  which 


appears  by  the  record,  and  one  Is  broador  la 
Its  scope,  and,  If  sustained,  more  prejudicial 
to  the  plaintiff  than  the  other,  It  will  be  In- 
tended that  the  Issue  consented  to  be  tried, 
though  not  formally  presented,  was  the  more 
restricted  and  lees  prejudicial,  because  the 
plaintiff  may  well  and  consistently  insist  that 
his  implied  consent  extended  only  to  the  less 
hurtful  of  the  two,  since  that,  equally  with 
the  other,  accommodates  the  evidence  which 
he  haa  allowed  to  go  In  by  falling  to  object 
to  It  This  case  Illustrates  the  proposition 
we  are  endeavoring  to  declare.  Here  the  evi- 
dence which  was  not  competent  imder  the 
general  Issue,  and  which  was  yet  adduced 
without  objection  by  the  plaintiff,  was  ptr- 
tlnent  to  either  of  two  Issues  which  might 
have  been  regularly  presented  by  special  plea, 
namely,  payment  and  set-off.  Having  failed 
to  object,  and  having  thus,  without  objec- 
tion, litigated  an  issue  to  which  this  evidence 
was  relevant,  the  plaintiff  cannot  now  be 
heard  to  say  that  no  such  issue  was  formally 
made.  That  would  be  Inconsistency  on  his 
part,  and  to  permit  him  to  speculate  on  the 
result  of  the  Inquiry;  to  profit  by  It  If  found 
In  his  f&vor,  and  not  to  be  bound  if  found 
against  him.  But  he  can  consistently  say 
that  he  consented  to  try  the  issue  of  payment 
vel  non  without  that  defense  being  specially 
■pleaded,  and  at  the  same  time  that  he  did 
not  consent  to  try  the  Issue  of  setH>ff,  or 
waive  the  formal  tender  of  that  Issue.  He 
might  well  be  content  to  abide  the  issue  of 
payment,  while  unwilling  to  take  the  chan- 
ces, imlesB  forced  to  do  so  by  plea  actually 
and  seasonably  filed,  of  a  Judgment  over 
against  him. 

On  these  ccmslderations,  we  hold  that  the 
plea  of  payment  Is  to  be  taken  as  having 
been  regularly  filed  in  this  case,  but  that  It 
cannot  be  presumed  that  set-off  was  pleaded 
at  all;  and  there  Is  the  more  reason  for  this 
conclusion  In  the  fact  that  set-off  Is  in  the 
nature  of  a  cross  action,  and  must.  In 
strictness,  be  stated  with. the  same  particu- 
larity essential  to  a  complaint  In  an  original 
suit  There  being  no  Issue  of  set-off  In  the 
case,— no  cross  action  seeking  a  recovery  over 
against  the  plaintiff,— the  trial  court  erred  In 
giving  charge  3,  which  authorized  the  jury 
to  return  a  verdict  for  excess  of  payments 
over  the  debt  claimed.  We  discover  no  er- 
ror in  the  other  Instructions  excepted  to. 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


(101  Ala. 
MORRIS  T.  OIDDENS. 


STl) 


(Supreme  Court  of  Alabama.    Dec.  21,  1893.) 
Bmctmbht— Descsiftioh    or    Land— Fatal  Va- 

HIAKOB. 

1.  In  ejectment  to  recover  "41  acres  of  land 
set  off  of  Ae  N.  W.  %  of  the  8.  W.  %  of  sec- 
tion 2,  township  11.  range  19,"  proof  that  plain- 
tiff is  the  owner  of  "41  acres  on  of  the  ti.  and 
W.  side  of  the  N.  half  of  the  S.  W.  ^  of  sold 
section,  does  not  entitle  plaintiff  to  recover. 
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2.  An  exception.  In  a  mortKaKe,  of  "43 
acre*  off  of  the  N.  and  W.  side  of  the  N.  ^  of 
S.  W.  ^  of  section  2,  township  11,  range  19," 
is  Toid  for  nucertaintj. 

Appeal  from  circuit  court,  PUte  county; 
John  R.  Tyson,  Judge. 

Statutory  ejectment  by  J.  0.'  Oiddens 
against  Josiah  Morris  &  Co.  and  otbera. 
From  a  Judgment  for  plalntiS,  defendants 
appeaL    Reversed. 

B.  P.  Morrlsett,  toe  appellants.  R.  L.  Har- 
mon and  Jotm  D.  Gardner,  for  appeUee. 

McGLBLIiAN,  J.  This  Is  a  sUtntory  ac- 
tion in  the  nature  of  ejectment  The  com- 
plaint seeiu  the  recov»y  of  "forty-one  (41) 
acres  of  land  off  of  the  northwest  quarto' 
of  the  southwest  quarter  of  section  (2,) 
township  (11,)  range  (19,)  nineteen,  lying  and 
being  situated  in  Pike  county,  Alaliama." 
The  judgment  follows  the  complaint,  b^ng 
that  "plaintiff  have  and  recover  of  the  de- 
fendants the  following  described  lands,  to 
wit,  forty-one  acres  off  of  the  N.  W.  \i  of 
S.  W.  %  of  section  2,  township  11,  range  19, 
lying  and  being  situated  in  Pike  county,  Ala- 
bama." On  the  trial  th»e  was  evidence 
offered  by  the  plaintiff  himself,  which  tended 
to  show  that  the  land  of  which  he  had  been 
in  the  adverse,  possession,  through  which 
he  derived  the  title  relied  on  In  the  action, 
was  "forty-one  (41)  acres  off  of  the  north 
and  west  side  of  the  north  half  of  south- 
west quarter  of  section  2,  township  11,  range 
19,  in  Pike  coimty."  The  jury  might  have 
briieved  this  evidence.  They  bad  a  right 
to  do  sa  If  they  had  found  that  the  only 
title  sliown  by  plaintiff  by  adverse  posses- 
sion or  otherwise  was  of  41  acres  off  the 
N.  %  of  S.  W.  %  section  2,  township  11, 
range  19,  their  verdict  should  have  been  for 
the  defendant  Forty-one  acres  off  the  N. 
%  of  S.  W.  %  of  section  2,  etc.,  whatever 
it  may  be,  is  certainly  not  the  same  as  41 
acres  off  of  N.  W.  %  of  S.  W.  ^,  of  section 
2,  etc.  The  latter  description  would  have 
reference'  alone  to  a  certain  sixteenth  of  a 
section,  and  no  land  beyond  that  is  embraced. 
The  former  has  reference  to  a  certain  eighth 
of  a  section  emlK^aclng  the  sixteenth  named 
in  the  complaint  and  judgment,  and  also  an- 
other sixteenth  lying  immediately  east.  The 
complaint  calls  in  reality  for  all  of  the  N. 
\V.  Vi  of  S.  W.  ^,  and  no  more,  even  though 
that  contains  only  40  acres.  The  evidence 
to  which  we  have  adverted  called  tot  a  strip 
of  land  of  uncertain  and  unascertainable 
width,  extending  along  the  north  side  of  the 
X.  %  of  S.  W.  Vi>  embracing,  of  course,  a 
part  of  the  M.  E.  ^  of  S.  W.  %  and  along 
the  west  side  of  said  half  quarter  section, 
embracing  a  part,  and  only  a  part,  of  the 
N.  W.  %  of  S.  W.  %.  There  was,  therefore, 
upon  this  e^dence,  which  the  jury  were  au- 
thorized to  believe,  and  which,  indeed,  does 
not  appear  to  have  been  controverted,  a 
fatal  variance  between  the  averment  and  the 
proof.   The  dalm  was  of  the  whole  of  a  cer- 


tain slxterath  of  a  section,  and  no  moiei 
The  evidence  tended  at  least  to  show  that 
the  only  title  plaintiff  had  or  attempted  to 
assert  pertained  to  an  indefinable  and  un- 
certain part  of  a  certain  one-eighth  of  a 
section,  embracing  some  part,  and  only  a 
part,  of  the  N.  W.  ^,  at  S.  W.  %,  sued  for, 
and  some  part,  and  only  a  part,  of  the  N.  B. 
%  of  a  W.  ^  which  is  not  sued  for.  On 
this  state  of  case  It  was  error  to  direct 
the  Jury  to  return  a  verdict  for  the  plaintiff 
If  th^  believed  the  evidene&  Leavhig  out 
of  view  the  uncertainty  of  the  description  of 
the  land  which  plaintiff  really  claimed  as 
shown  by  the  evidence,  the  effect  of  this 
charge  was  to  make  the  jury  find  for  plain- 
tiff in  respect  of  the  land  sued  for  and  all  the 
land  described  in  the  complaint,  though  they 
might  well  have  concluded  from  the  evi- 
dence that  plaintiff  had  no  (dalm  whatever 
to  a  large  part  of  the  land  so  described  and 
sued  for. 

This  conclusion  will  operate  a  reversal  ot 
the  case.  We  need  not  pass  upon  the  other 
assignmrats  of  error  further  than  may  be  in- 
volved in  the  expression  of  our  opinion  that 
the  attempted  exception  of  "forty-one  acres 
off  of  the  north  and  west  side  of  the  N.  ^  of 
S.  W.  ^  of  section  2,  township  11,  range  19," 
in  the  mortgage  executed  by  Glddens  to 
Morris  &  Oo.'s  vendor,  Bering,  is  void  for 
uncertainty,  and,  of  consequence,  the  wh<de 
of  the  N.  H  of  a&l(l  quarter  section  passed  by 
that  instrument  Frank  v.  Myers,  (Ala.)  11 
South.  832. 

Reversed  and  remanded. 


(101  Ala.  «W) 

WEBB  V.  HAWKINS  LUMBER  00. 

(Supreme  Court  of  Alabama.   Dec  21,  1893.) 

Stxtdtb  or  Fbaods— Promisb  to  Pat  Anothkb's 
Debt. 

A  Inmber  dealer  had  an  anangement  to 
furnish  Inmber  to  liis  landlord  in  payment  of 
the  rent  The  landlord  ordered  a  certain  kind 
of  lumber  of  the  tenant,  who,  not  havingit 
gave  the  order  to  another  lumber  dealer.  The 
latter  refused  to  send  the  lumber  till  the  ten- 
ant guarantied  payment  thwefor.  The  seller 
charged  the  lumber  to  the  landlord,  and,  on 
failing  to  collect  from  him,  sued  him  and  the 
tenant  EM,  that  the  promise  of  the  tenant 
was  a  contract  to  answer  the  debt  of  another, 
and  void,  because  not  in  writing. 

Appeal  from  circuit  court,  Jefferson  county; 
W.  R.  Houghton,  Special  Judge. 

Action  by  the  Hawkins  Lumber  Company 
against  B.  T.  Webb  to  recover  the  price  of 
lumber.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Albert  E.  Bamett,  for  appellant  John  H. 
Miller  and  F.  E.  Blackburn,  for  appellee. 

McCLELLAN,  J.  This  cause  was  heard 
and  determined  by  a  special  judge  of  the 
circuit  court,  on  its  merits,  without  the  in- 
tervention of  a  jury.  Judgment  was  ren- 
dered for  the  plaintiff,  to  which  the  defend- 
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ant  excepted,  and  the  propriety  of  the  court's 
action  in  that  re8i>ect  Is  now  presented  for 
our  consideration  by  a  bill  of  exceptions; 
and.  it  becomes  our  duty  to  review  that  con- 
clusion and  Judgment  on  the  evidence,  "with- 
out any  presumption  in  favor  of  the  court 
below,"  and,  If  we  find  error,  to  render  such 
Judgment  in  the  cause  as  the  court  below 
should  have  rendered,  or  to  reverse  the  Judg- 
ment of  the  trial  court,  and  remand  the 
cause  for  farther  proceedings,  as  to  this 
court  may  seem  right  Acts  1888-89,  p.  800, 
17. 

The  action  Is  on  an  account  for  goods  sold. 
The  appellant  and  one  Vann  were  Joined  as 
defendants.  Vann  made  default,  and  Judg- 
ment went  against  him  accordingly.  Webb 
pleaded  tlie  general  Issue  and  the  statute  of 
frauds.  The  latter  plea  presented  the  real 
issue  in  the  case.  Under  It  the  theory  of 
the  defense  was  that  Webb's  promise  to  pay 
the  amount  to  plaintiff  was  a  promise  to  an- 
swer for  the  debt  of  Vann,  and,  not  b^ug  in 
writing,  was  avoided  by  the  terms  of  that 
statute,  as  embodied  In  the  Code,  i  1732, 
8ul>d.  3.  On  the  trial  it  was  shown  that  both 
Webb  and  the  plaintiff  were  timl)er  dealers 
or  manufacturers.  Vann  sent  an  order  to 
Webb  for  certain  lumber,  which  the  latter 
did  not  have,  and  which  was  of  a  class  not 
manufactured  or  dealt  in  by  him.  Webb 
was  acquainted  with  Vann,  had  Iiad  dealings 
with  and  furnished  him  lumber  before;  and 
at  this  time  there  was  an  arrangement  be- 
tween them,  by  the  terms  of  which  Webb 
was  to  supply  Vann  lumber  in  payment  of 
the  rent  of  a  house  which  the  former  had 
leased  from  the  latter,  and  was  occupying, 
at  a  rental  of  925  per  montli.  Some  rent 
was  due  at  the  time  of  this  transaction. 
Webb,  not  being  able  to  AH  the  order,  car- 
ried It  to  plaintiff  for  the  purpose  of  hav- 
ing it  filled  by  the  latter.  He  had  no  au- 
thority to  get  the  lumber  from  plalntUF  and 
have  it  charged  to  Vann.  When  the  order 
was  presented  to  plaintiff,  with  Webb's  re- 
quest that  he  fill  K,  plaintiff  told  Webb  that 
he  did  not  Imow  Vann,  and  inquired  if  he 
was  good.  To  this,  Webb  replied  In  the  af- 
firmative. Plaintiff  again  stated  that  he  did 
not  know  Vann,  "and -Webb  then  said  he 
would  guaranty  the  bill,  and  pay  for  It" 
Plaintiff  then  shipped  the  lumber  to  Vann, 
according  to  Webb's  directions.  The  account 
was  charged  to  Vann  on  plaintiff's  books,  and 
the  bill  was  mailed  to  him.  It  was  afterwards 
first  presented  to  him  tor  payment  "He  said 
Webb  would  pay  it,  as  there  was  an  arrange- 
ment between  Webb  and  himself  by  which 
Webb  was  to  furnish  him  lumber  in  settle- 
ment for  rent  of  a  house.  Plaintiff  then  saw 
Webb,  who  said  he  was  renting  a  house  from 
Vann,  and  would  make  Vann  pay  the  bUl, 
and  Uiat  Vann  had  bought  the  lumber  from 
him.  Plaintiff  afterwards  saw  Webb  and 
Vann  together,  and  Webb  repeated  his  state- 
ment that  the  bill  should  be  paid."  Plaintiff 
testified  that  he  looked  to  both  Vann  and 


Webb  for  payment,  and  tbis  Is  relieved  from 
all  doubt  by  the  fact  that  he  has  sued  them 
both,  and  recovered  a  Judgment  against  both. 

On  the  foregoing,  which  we  find  to  be  the 
facts  of  the  case,  though  there  is  some  ccm- 
flict  In  the  evidence,  we,  of  course,  cannot 
hesitate  to  declare  that  the  credit  upon 
which  the  lumber  was  sold  was  in  some  de- 
grree,  at  least,  that  of  Vann,  and  that,  unless 
there  is  something  In  the  attitudes  sustained 
to  each  other  In  this  transaction  by  Webb 
and  Vann  to  bring  the  case  within  an  excep- 
tion to  the  operation  of  the  statute  referred 
to,  the  debt  was  that  of  Vann,  since  he  re- 
ceived the  property,  which,  as  between  him 
and  plaintiff,  constituted  the  sole  consido^- 
tion  for  the  indebtedness,  and  Webb's  prom- 
ise was  to  answer  for  the  debt  of  another, 
within  the  terms  ot  the  statute,  and  hence 
voidable  at  his  electlcm,  because  not  in  writ- 
ing expressing  a  consideration,  and  signed 
by  him;  for  the  role  is  that  where  any  credit 
Is  extended  to  the  party  to  whom  the  con- 
sideration moves,— where  he  is  looked  to  at 
an  for  payment,  though  the  other  party  may 
be  in  much  greater  degree  relied  on,— the 
debt  is  his,  and  the  other  party's  obligation 
Is  that  of  guarantor,  whidb,  to  be  binding, 
must  be  in  writing.  8  Amer.  &  Eng.  Bnc. 
Law,  p.  674,  note  6;  Id.  pp.  678,  679,  notea; 
Foster  v.  Napier,  74  Ala.  393;  Boykin  v. 
Dohlonde,  37  Ala.  677;  Marx  v.  Bell,  48  Ala. 
497;  Clark  v.  Jones,  87  Ala.  474,  6  South. 
862. 

We  do  not  think  the  facts  in  respect  of  the 
relations  l)etween  Vann  and  Webb  take  the 
case  out  of  the  statute.  Conceding  that  Webb 
was  under  some  sort  of  obligation  to  supply 
lumber  to  Vann,  it  does  not  appear  that  this 
transaction  was  Intended  as  a  performance  of 
that  obligation.  On  the  contrary,  the  Judg- 
ment rendered  in  this  case  against  Vann 
demonstrates,  in  a  way  to  conclude  the  plain- 
tiff on  that  point,  that  Vann  did  not  receive 
this  lumber  in  payment  of  Webb's  Indebted- 
ness to  him,  and  that  by  its  receipt  that  In- 
debtedness was  In  no  degree  lessened;  so 
that  there  Is  no  accommodation  In  the  case 
for  the  doctrine  that  a  contract  though  in 
form  to  answer  the  debt  of  another,  te  orig- 
inal, and  not  within  the  statute,  when  there 
is  a  valuable  consideration  toe  the  special 
promise  moving  dhrectly  to  the  promisor. 
Upon  like  considerations,  it  is  manifest  that 
there  is  no  merit  in  appellee's  position  that 
as  the  testimony  of  Vann  shows  that  Webb 
was  without  authority  to  make  the  purchase 
from  plaintiff  for  him,  he  did  not  bind  Vann 
thereby,  but  on  a  familiar,  general  rule,  hav- 
ing acted  as  agent  without  authority  to  bind 
the  person  for  whom  he  assumed  to  act  he 
botmd  himself  as  In  an  Mlginal,  and  not  col- 
lateral, undertaking.  This  contention,  also. 
Is  forever  closed  against  the  appellee  by  the 
Judgment  against  Vann,  which  is  a  condu- 
sive  determination  that  he  was  bound  by 
the  contract  made  for  him  with  the  plaintiff, 
either  because  at  original  authorization  to 
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Webb^  or  because  of  snbsegnent  efficacious 
ratlflcatlon  of  Webb's  acts.  We  are  there- 
fore constrained  to  a  different  conclusion 
than  that  reached  by  the  court  below  as  to 
Webb's  liability,  and  to  hold  that  his  promise 
was  within  the  statute  of  frauds,  and  was 
avoided  on  the  trial  by  Us  plea,  and  the 
proof  of  it  The  judgment  of  the  city  court 
is  therefore  reversed,  and  a  judgment  will 
be  here  entered  for  the  defendaut,  Webb. 


(UO  Ala.  496) 

McLEOD    V.    AMERICAN    FREEHOLD 

LAND  MORTO.  CO.  OF  LONDON, 

Limited. 

(Supreme  Court  of  Alabama.    Dea  21,  1803.) 

FORBieS  COBPOBATIONS— CeHTIFICATB  FiLBD  WITH 

Secbetart  of  State. 
Under  Const,  art  14,  {  4,  and  Sess. 
Acts  1886-S7,  giving  force  thereto,  which  re- 
qnire  foreign  corporationa  to  file  with  the  sec- 
retary of  state  an  instrnment  designating  at 
least  one  Icnown  "place  of  business"  in  the 
state,  and  an  agent  or  agents  residing  thereat, 
the  certificate  need  not  designate  the  store  or 
office  of  snch  agent  bnt  is  sufficient  if  it  des- 
ignates the  city  where  he  resides. 

Appeal  from  chancery  court,  Montgom«7 
county;  John  A.  Foster,  Chancellor. 

Action  by  Sidney  McLeod  against  the 
American  Freehold  Land  Mortgage  Com- 
pany of  London,  Limited.  From  a  Judgment 
for  defendant,  complainant  appeals.  Af- 
firmed. 

Arrington  &  Graham,  and  A.  A.  Wiley, 
for  appellant  Jas.  E.  Webb  and  C.  Brad- 
Bhaw,  for  appellee. 

HARALSON,  J.  As  Stated  by  counsel  for 
appellant  the  only  question  in  this  case  is 
whether  the  instrument  in  writing  filed  with 
the  secretary  of  state  by  the  appellee,  the 
New  England  Mortgage  Security  Company, 
is  a  sufficient  compliance  with  the  act  of  the 
legislature  requiring  corporations  to  file  with 
the  secretary  of  state  an  instrument  "desig- 
nating at  least  one  known  place  of  business 
in  this  state,  and  an  authorized  agent  or 
agents  residing  thereat."  The  certificate 
filed  was  to  the  effect  that,  in  order  to  com- 
ply with  the  requirements  of  the  constitution 
in  reference  to  foreign  corporations  doing 
business  in  this  state,  the  company  had  ap- 
pointed (quoting  the  language)  "William  E. 
Hooper,  Esq.,  of  the  city  of  Birmingham 
and  state  of  Alabama,  their  [its]  agent  un- 
der the  said  provisions  of  said  constitution, 
giving  unto  him  all  such  powers,  rights,  and 
privileges,  and  imposing  on  him  such  du- 
ties, as  the  said  clause  of  the  constitution 
requires.  And  the  said  Hooper  is  authorized 
and  required  to  keep  an  office  or  place  of 
business  in  the  dty  of  Birmingham." 

The  contention  of  appellant  is  that  this 
certificate  is  insufficient,  only,  in  that  it  does 
not  designate  the  place  of  business— store- 
house or  office  of  said  agent— in  the  city  of 
Birmingham,  and  therefore  does  not  desig- 
nate "one  known  place  of  business,  and  an 


authorized  agent  or  agents  therein,"  as  re- 
quired by  the  constitution  and  the  act  of  the 
legislature  to  give  it  force  and  effect  Const 
art  14,  8  4;  Acta  1886-87,  p.  102.  Said  act 
requires  that  such  a  company,  before  doing 
business  in  this  state,  shall  file  an  instru- 
ment in  writing,  under  its  seal,  signed  offi- 
cially by  its  president  and  secretary,  "desig- 
nating at  least  one  known  place  of  business 
in  this  state,  and  an  authorized  agent  or 
agents  residing  thereat"  The  point  is  too 
technical,  and  is  without  merit  The  words 
"agent  or  agents  therein,"  as  used  in  the 
constitution,  or  "agent  or  agents  residing 
thereat,"  as  in  the  act  of  the  legislature, 
surely  do  not  mean  merely  a  store,  office,  or 
business  hotise  in  a  city  or  town.  These 
words  do  not  imply  that  the  agent  must  re- 
side in  his  office  or  place  of  business.  The 
terms  employed  plainly  mean  "one  known 
place  of  business,"  such  as  a  town  or  city  or 
other  known  place,  in  which  or  at  which  the 
agent  resides,  and  where  he  may  be  found. 
The  designation  of  the  particular  office  or 
other  place  of  business,  if  in  a  city  or  town, 
where  the  agent  may  be  generally  found  in 
business  hours,  might  be  convenient  for  those 
desiring  to  find  him,  but  not  necessary  to 
come  within  the  requirements  of  the  law. 
Security  Co.  v.  Ingram,  91  Ala.  837,  8  South. 
140;  Nelms  v.  Mortgage  Co.,  92  AJa.  159,  9 
South.  141;  Mortgage  Co.  v.  Sewell,  92  Ala. 
168,  176,  0  South.  143;  McCall  v.  Mortgage 
Co.,  (Ala.)  12  South.  806.  In  the  SeweU 
Case  referred  to  supra,  the  certificate  was 
identical  with  the  one  In  this  case,  and  was 
held  sufficient  though  the  report  of  the  case 
does  not  set  out  the  certificate.    Affirmed. 


(UO  Ala.  144) 
PRINCE   V.   STATE. 
(Supreme  Court  of  Alabama.    Dee.  21,  1893.) 

MnanEB- BvfOBiroE— KxPEBT  Tbbtihont— In- 
structions—Alibi— BUBDKN  of  FbOOF. 

1.  On  a  murder  trial,  a  charge  that  "if 
the  defendant  has  failed  to  estabUBh  his  alibi 
through  the  perjury  or  through  the  want  of 
recollection  oi  his  witnesses,  it  is  a  circumstance 
against  him,"  is  error,  since  it  is  open  to  the 
construction  that,  if  the  witnesses  perjured 
themselves  to  disprove  the  alibi,  it  was  a  cir- 
cumstance against  defendant 

2.  An  instruction  that  "the  burden  of  proof 
was  on  defendant  to  establish  his  alibi,  and 
that  it  must  be  done  to  your  satisfaction,"  ex- 
acts too  high  a  degree  of  proof. 

3.  It  is  proper  to  refuse  to  charge  that  "if 
there  is  a  probable  doubt  of  the  guilt  of  the 
defendant,  the  jury  must  acquit" 

4.  It  is  error  to  refuse  to  charge  the  jury 
that,  "if  there  is  a  probability  of  the  defend- 
ant's innocence,  they  must  acquit" 

5.  On  a  trial  for  murder  caused  by  a 
bullet  wound,  a  physician  who  testifies  that  he 
could  not  by  any  means,  by  looking  at  the 
wound,  tell  whether  it  was  made  by  a  rifle  ball 
or  a  pistol  ball,  is  incompetent  to  give  his  (pin- 
ion that  the  wound  was  caused  by  a  rifle  ball. 

6.  A  witness  testified  that  when  he  entered 
defendant's  house  soon  after  the  killing,  "de- 
fendant was  perspiring  freely,  and  seemed  much 
excited."  Held,  that  an  objection  to  the  whole 
of  this  evidence  was  too  broad,  since  evidence 
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that  defendant  was  perspiring  freely  was  at 
least  admissible. 

7.  A  question,  "Do  yon  know  a  fact  point- 
ing to  the  guilt  of  some  one  else?"  is  too  gen- 
eral. 

8.  Kyidence  that  the  employer  of  one  of 
the  state's  witnesses  is  taking  an  active  part 
in  the  prosecution  Is  admissible. 

Appeal  from  circuit  court.  Walker  caaatj; 
James  J.  Banks,  JTudge. 

George  S.  Prince  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Beversed. 

Mr.  Ooleman,  Mr.  Bowell,  and  W.  H. 
Smith,  Jr..  for  appellant  Wm.  It.  Martlii, 
Atty.  Gen.,  for  the  State. 

OOLBIMAN,  J.  The  defendant  was  con- 
Tlcted  of  mnrdtf  In  the  first  degree,  and  sen- 
tenced to  snffer  imprisonment  in  the  peni- 
tentiary for  life.  There  was  evidence  in- 
troduced by  the  defendant  which  tended  to 
support  the  defense  of  an  alibi.  In  its  oral 
charge  the  court  instructed  the  Jury  "that 
If  the  defendant  has  failed  to  establish  his 
alibi  through  the  perjury  or  tlirough  the 
want  of  recollection  of  his  witnesses,  it  is  a 
drcnmstance  against  him,"  etc.  We  pre- 
sume the  court  intended  to  declare  the  prop- 
osition that  where  a  defendant  attempts  to 
sustain  the  defense  of  an  alibi  by  resort- 
ing to  perjury,  etc.,  that  is  a  circumstance 
against  him;  but  the  charge  as  given  admits 
of  the  construction  that,  if  the  defendant's 
witnesses  had  sworn  truly,  the  alibi  would 
hare  been  established,  and  the  defendant  en- 
titled to  an  acquittal,  but,  as  they  perjured 
themselves  to  disprove  the  alibi,  the  defend- 
ant must  suffer  for  it.  If  there  was  credible 
evidence  tending  to  sustain  the  alibi,  the  fact 
that  defendant's  witnesses  may  have  per- 
jured themselves  In  testifying  to  a  contrary 
state  of  facts  cannot  be  a  circumstance  to 
his  prejudice.  Courts  should  be  careful  to 
refrain  from  language  calculated  to  convey 
to  the  minds  of  the  Jurors  its  own  impres- 
sions as  to  the  credibility  of  the  witnesses 
examined  on  the  trial  of  a  case  before  it. 

The  court  further  charged  the  Jury  "that 
the  burden  of  proof  is  on  the  defendant  to 
establish  his  alibi,  and  that  it  must  be  done 
to  your  satisfaction."  The  proof  exacted  of 
the  defendant  in  this  charge  to  sustain  the 
alibi  Is  too  high,  in  that  It  omitted  the  word 
"reasonable."  If  the  Jury  were  reasonably 
satisfied,  from  the  evidence,  that  the  defend- 
ant was  elsewhere,  and  not  at  the  place 
where  the  ofFense  was  committed,  at  the 
time  it  was  committed,  the  burden  cast  upon 
him  by  the  law  Is  fully  met  Pellum  v. 
State,  88  Ala.  28,  8  South.  83;  Pate  v.  State, 
M  Ala.  14, 10  South.  665;  Albrltton  ▼.  State, 
94  Ala.  76^  10  South.  426.  The  defense  of 
an  alibi  Is  as  legitimate  and  effective  as  any 
other;  and  whenever  the  evidence  intro- 
duced supports  this  defense,  and  its  effect  is 
to  create  a  reasonable  doubt  In  the  minds 
of  the  Jury  of  the  defendant's  guilt  he  is  as 
much  entitled  to  an  acquittal  as  If  the  rea- 
sonable donbt  had  been  created  or  produced 


by  any  other  legitimate  evidence.  We  would 
not  be  understood  as  saying  that  the  Jury 
may  disregard  other  evidence  in  the  case, 
and  consider  only  that  in  relation  to  the 
allbL  The  whole  evidence  should  be  duly 
considered  and  weighed;  and  If,  after  con- 
sidering the  whole  evidence,  the  Jnry  have  » 
reasonable  doubt  of  the  defendant's  guilt 
arising  out  of  any  part  of  the  evidence,  they 
should  acquit  Hurd  v.  State,  94  Ala.  100, 
10  South.  S28;  Albrltton  v.  State,  94  Ala. 
78,  10  South.  426;  Pate  Case,  supra.  Courts 
should  avoid  as  fkir  as  possible  the  singling 
oat  and  unduly  emphasizing  any  one  or 
more  facts.  In  their  instructions  to  the  Jnry. 

The  court  properly  refused  a  charge  which 
instructed  the  Jury,  "tf  there  is  a  probable 
doubt  of  the  guilt  of  the  defendant  the 
Jnry  must  acquit"  This  charge  does  not 
require  that  the  Jury  shall  have  a  doubt  In 
order  to  acquit  bat  that  a  probable  doubt  Is 
sufficient;  that  Is,  If  th«e  is  a  probability 
that  there  Is  a  doubt  arising  from  the  evl- 
dence^  tliat  is  sufficient  The  charge  admits 
of  this  interpretation,  which  Is  certainly  not 
the  law. 

The  court  erred  In  refoslng  to  charge  the 
Jnry  "that  if  there  Is  a  probability  of  the 
defendant's  innocence,  they  must  acquit" 
This  question  has  been  passed  upon  fre- 
quently by  this  court.  Cohen's  Case,  60  Ala. 
108;  Bain's  Case,  74  Ala.  88;  WiHlams' 
Case,  (Ala.)  12  South.  SOS. 

The  witness  Whitfield  testified  that  he  was 
a  practicing  physician  of  many  years,  and 
during  that  time  he  had  been  called  to  see 
a  few  cases  of  gunshot  wounds.  He  testi- 
fied that  he  "could  not  by  any  menus,  by 
looking  at  the  wound  on  Bill  Lee,  [the  de- 
ceased,] tell  whether  It  was  made  by  a  rifie 
ball  or  a  pistol  balL"  In  view  of  this  state- 
ment we  do  not  think  it  was  competent  for 
this  witness  to  give  his  opinion  that  the 
wound  was  caused  by  a  rifie  ball.  He  was 
competent  to  describe  the  character  of  the 
wound,  but  according  to  his  own  eviaence, 
he  was  not  competent  to  give  an  opinion  as 
evidence  that  a  rifle  ball  caused  the  wound. 

A  witness  was  permitted  to  testify,  against 
the  objection  of  the  defendant  that  when 
he  went  Into  the  defendant's  house  (which 
was  but  a  short  time  after  the  killing)  "the 
defendant  was  perspiring  freely,  and  that  he 
seemed  much  excited."  The  objection  went 
to  the  whole  of  this  statement  That  the 
defendant  was  "perspiring  freely"  was  a 
fact  to  which  the  witness  could  testify.  The 
objection  applying  to  that  which  is  obviously 
legal,  as  well  as  to  the  words  "seemed  much 
excited,"  the  court  was  not  bound  to  separata 
the  one  from  the  other.  We  think  the  rule 
laid  down  in  the  case  of  Railroad  Co.  v.  Mc- 
Lendon,  63  Ala.  266,  and  followed  in  the  more 
recent  case  ot  Bumey  v.  Torrey,  (Ala.)  14 
South.  685,  is  the  mwe  practical,  and  better 
adapted  to  furtho:  the  ends  of  Justice,  than 
that  declared  in  the  cases  of  Gassenheimer 
T.  State,  62  Ala.  813,  and  McAdory  t.  Stat% 
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SQ  Ala.  92.  There  are  some  expressloaa  of 
speech,  and  even  the  uae  of  a  word,  which 
convey  a  distinct  Idea  of  fact  to  the  mind 
much  more  satisfactorily  than  any  attempted 
description.  A  person  looked  "sad,"  "seemed 
to  be  sufCering,"  "looked  excited."  These 
are  conditions  familiar  to  all.  We  know 
what  idea  is  Intended  to  be  conveyed.  They 
are  facts.  What  language  or  words  could 
express  the  facts  any  clearer?  ▲  cross-ex- 
amination, generally,  will  test  the  value  and 
weight  to  be  given  to  a  statement  of  facts 
when  given  in  this  way. 

The  court  did  not  err  in  sustaining  an  ob- 
jection to  the  question,  "Do  you  know  a  fact 
pointing  to  the  guUt  of  some  one  else?" 
The  question  was  too  general.  It  constitut- 
ed the  witness  a  Judge  of  the  effect  of  a 
fact  There  are  some  facts,  admissible  In 
evidence  against  a  party  on  trial,  which  are 
not  admissible  as  evidence  to  show  that 
some  other  person  than  the  defendant  on 
trial  was  the  guilty  party;  "flight,"  for  in- 
stance. Facts  to  show  that  some  other  per- 
son committed  the  offense  may  be  proven; 
but  whether  such  facts  exist  or  not  cannot 
foe  ascertained  by  a  fishing  question.  See 
the  following  authorities,  where  this  ques- 
tion Is  discussed  and  adjudicated:  Banks  v. 
State,  72  Ala.  526;  Levison  v.  State,  54  Ala. 
620;  Owensby's  Case,  82  Ala.  OS,  2  South. 
764;  Child's  Case,  58  Ala.  S49;  Snow  v. 
State,  Id.  372. 

The  court  sustained  an  objection  to  the 
following  question,  propounded  by  the  de- 
fendant to  one  of  the  state's  witnesses: 
"State  whether  the  company  yon  are  work- 
ing for  is  taking  any  Interest  In  the  prose- 
cution of  the  defendant"  In  weighing  testi- 
mony, the  Jury  ought  to  be  in  possession  of 
all  facts  calculated  to  exert  any  Influence 
upon  the  witness.  It  cannot  be  said  as  a 
conclusion  of  law  that  an  employe  testify- 
ing In  a  matter  in  which  he  knows  his  em- 
ployer Is  interested,  personally  or  pecunia- 
rily, is  or  is  not  wholly  unbiased.  It  is 
propese  for  the  Jury  to  know  the  character 
of  the  Interest  of  the  employer,  how  it  is  to 
be  affected,  and  In  what  way  it  is  mani- 
fested. An  employer  may  act  from  a  sense 
of  public  duty,  or  be  interested  in  seeing 
that  another  has  a  fahr  trial;  or  It  may  be 
that  he  is  actuated  by  pecuniary  Interest,  or  a 
spirit  of  revenge,  or  vlndlctiveness,  and  may 
use  his  position  as  employer  to  bias  the  evi- 
dence of  his  employe.  We  think  it  safe  to 
hold  that  when  an  employe  is  testif^ng,  it 
may  be  shown  that  his  employer  Is  inters 
eated  In  the  prosecution.  Reversed  and  re- 
manded. 


OtC  Ala.  60S) 

WINTER  et  al.  t.  POOI* 
(Supreme  Court  of  Alabama.    Dec.  21,  1883.) 

AiiTSBATiOH  o»  Inbtbuments — EvinBNOE— Pmad- 

INO  AHD  FrOOV. 

1.  The  insertion  of  a  place  of  payment  in 
a  note  after  deiiveiy  ia  a  material  alteration. 


2.  In  a  sah  on  a  note,  an  Instruction  that. 
If  a  material  alteration  was  made  without  the 
maker's  consent,  no  recovery  conid  be  Iiad,  wa« 
not  error,  when  there  was  no  evidence  that  the 
alteration  was  made  by  a  strangor. 

3.  Where  the  Issue  is  whether  the  place  of 
payment  was  inserted  In  a  note  after  delivery, 
evidence  that  other  notes  executed  by  other 
persons  to  the  same  payee  were  left  blank  as 
to  the  place  of  payment  is  inadmissible. 

4.  Where,  in  a  suit  on  a  note,  a  plea  of  non 
est  factum  is  interposed,  and  plaintiff  replies 
that  he  is  a  bona  fide  purchaser,  and  issue  is 
joined  on  the  replication,  an  instruction  that, 
if  there  was  a  material  alteration  of  the  note 
by  the  payee  after  delivery,  no  recovery  can 
be  had.  Is  inapplicable  and  erroneoua 

Appeal  from  drcuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  on  a  note  by  Winter  &  Loeb  agalnat 
James  A.  Pool.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    Reversed. 

There  was  evidence  that  the  note  had 
been  altered  since  defendant  signed  it,  and 
without  his  knowledge  or  consent,  by  filling 
in  the  blank  spaces  left  in  the  face  of  said 
note,  after  the  printed  words,  "payable  at 
bank  of,"  the  vrritten  words,  "Montgomery, 
Ala."  Similar  notes,  on  like  printed  blanks 
as  the  note  sued  on,  executed  by  one  W.  J. 
Scaife  about  the  -same  time  as  the  note 
involved  in  this  suit,  were  introduced,  both 
of  which  were  left  blank  as  to  the  place 
of  payment  The  court  instructed  the  Jury 
as  follows:  "If  they  foimd  from  the  evi- 
dence that  the  note  sued  on  had  been  al- 
tered, without  the  consent  of  defendant, 
after  it  had  been  signed,  and  passed  out  ot 
the  hands  of  the  defendant  to  the  payee,  by 
the  addition  of  the  words,  'Montgomery, 
Ala.,'  on  the  face  of  the  note,  that  it  rendered 
said  note  void,  and  that  plaintiffs  could  not 
recover  on  it  against  the  defendant" 

EL  P.  Morrisett,  for  appellants.  A.  A. 
Wiley,  for  appellee. 

STONB,  C.  J.  When  a  note,  after  its  ex- 
ecution and  delivery,  has  been  altered  in  a 
material  part,  prima  facie  no  recovery  can 
be  had  upon  it  Upon  proof  that  the  paper 
has  been  so  altered,  the  burden  is  cast  on 
the  plaintiff  to  overcome  the  presumed  in- 
validity of  the  paper,— this  prima  facie  in- 
tendment This  he  may  do  by  showing  that 
the  alteration  was  made  with  the  consent 
of  the  promisor,  or  that  it  was  made  by  a 
stranger  having  no  interest  in  it  Unless 
such  proof  is  made,  no  recovery  can  be  had. 
Anderson  v.  BeUenger,  87  Ala.  334,  6  South. 
82;  Montgomery  v.  Crosstbwalt  90  Ala.  553, 
8  South.  498;  1  Amer.  A  Bng.  £nc  Law, 
503  et  seq.;  Whart  Bv.  {  626;  1  Greenl. 
Ev.  664,  and  note.  An  immaterial,  formal 
alteration,  not  changing  the  legal  effect  of 
the  contract,  is  harmless,  no  matter  by 
whom  made.  The  alteration  alleged  to  have 
been  made  in  this  case  was  material.  It 
changed  and  converted  a  nonnegotlable  note 
into  commercial  paper.  .  This,  if  proved,  de- 
stroyed the  validity  of  the  note,  unless  Its 


Digitized  by 


Google 


412 


60UTHEBN  BEFOBTER,  YoL.  14. 


(Aia. 


effect  was  overcome  In  one  of  the  methods 
named  above. 

There  was  no  testimony  offered  that  the 
alteration  was  made  by  a  stranger,  and 
hence  it  was  not  necessary  to  allude  to  that 
question  In  the  charge.  Had  there  been 
such  proof,  the  charge  would  have  been 
faulty.  Being  construed  In  the  light  of  the 
testimony,  we  find  no  available  error  in  it, 
so  far  as  this  aspect  of  the  question  is  con- 
cerned. 

The  drcolt  court  clearly  erred  In  the  ad- 
mission in  evidence  for  the  defendant  of  the 
notes  made  by  Scalfe  and  another  to  the 
same  payees  as  those  shown  in  the  note  In 
this  case.  Such  testimony  was  not  admissi- 
ble for  any  purpose  in  the  contest  between 
these  parties.  Any  influence  it  could  exert 
was  bound  to  be  prejudicial  to  the  plaintiff^ 
In  this  suit 

We  feel  it  our  duty  to  call  attention  to 
the  state  of  the  pleadings  shown  in  this  rec- 
ord. The  complaint  declares  on  the  note 
as  payable  "to  L.  Cahlll  &  Co.,  or  bearer, 
and  which  said  note  has  been  transferred 
for  value  to  plaintiffs,  and  Is  now  their  prop- 
erty, and  is  due  and  unpaid."  The  defense 
consists  of  a  single  sworn  plea  of  non  est 
factum,  in  the  form  prescribed  in  the  Code. 
The  replication  to  this  plea  is  In  the  follow- 
ing language:  "Plaintiffs  reply  to  defend- 
ant's said  plea  that  they  purchased  said  note 
for  value  before  maturity,  and  without  no- 
tice of  any  alteration  in  said  note."  There 
was  neither  demurrer  nor  rejoinder  to  this 
replication.  The  recital  In  the  Judgment  en- 
try is:  "Came  the  parties  by  their  attorneys, 
and,  Issue  being  Joined  on  the  plea  of  non 
est  factum  and  replication  of  plaintiffs,  there- 
upon came  a  Jury,"  etc.  This  is  all  that  Is 
shown  in  the  pleadings  and  in  the  Judg- 
ment entry  in  relation  to  the  issue  formed. 
Note  would  the  recital  In  the  bill  of  excep- 
tions better  the  defendant's  condition,  even 
If  we  could  look  to  it  In  contradiction  of 
what  the  pleadings  and  judgment  entry 
show.  All  it  affbrms  on  this  question  is 
that  "there  was  a  plea  of  non  est  factum, 
and  Issue  on  it"  So,  the  Issue  formed  was 
plalntUb'  averment  "that  they  purchased 
said  note  for  value  before  maturity,  and 
without  notice  of  any  alteration  in  said 
note."  We  will  not  say  this  replication  pre- 
sented a  material  issue.  That  is  not  the 
question.  When  parties  go  to  trial  on  an 
immaterial  issue,  the  verdict  and  Judgment 
may  be  decisive  of  the  case,  and  the  rulings 
must  be  made  to  accommodate  themselves 
to  the  Issue  as  formed.  If  the  truth  of  the 
averment  in  bar  or  preclusion  be  made 
good,  this  must  control  the  finding  and  the 
judgment.  Irrespective  of  the  inquiry  whether 
It  raised  the  question  of  merit  in  the  con- 
tention. In  such  conditions,  parties  must  be 
left  free  to  choose  their  own  methods  of 
forensic  warfare,  and  to  determine  their  con- 
flicting claims  in  the  manner  of  their  mutu- 
ally consenting  choice.    A  judgment  on  an 


Immaterial  Issue,  If  no  repleader  be  moved 
for.  Is  as  conclusive  as  any  other.  Mudge 
V.  Treat,  57  Ala.  1;  Hamner  v.  Pounds,  Id. 
348;  Lodce  v.  Locke,  Id.  473;  Moore  v. 
Robinson,  62  Ala.  637;  Rosser  v.  Bnnn,  66 
Ala.  89;  Snow  v.  Blanufactnring  Co.,  69 
Ala.  Ill;  Railway  Co.  ▼.  Chambers,  79  Ala. 
338;  Jones  v.  Collins,  80  Ala.  108;  Craven 
V.  Higglnbotham,  83  Ala.  429,  3  South.  777; 
Ralh-oad  Co.  v.  Arnold,  84  Ala.  159,  4  South. 
359;  Agnew  v.  Walden,  84  Ala.  502,  4  South. 
672;  McKlnnon  t.  Lessley,  89  Ala.  d25,  8 
South.  9;  Montgomery  v.  Crossthwait,  90 
Ala.  553,  8  South.  498.  Hie  foregoing  prin- 
ciple renders  the  concluding  clause  of  the 
court's  charge  inapplicable  and  Improper  In 
this  case,  as  shown  in  the  present  record. 
Reversed  and  remanded. 


(100  AIM.  MB) 
MOSES  et  al.  v.  HOME  BLDG.  &  LOAN 
ASS'N. 
(Supreme  Cotnrt  of  Alabama.     Dea  21,  1888.) 

USUKT  —  VhtAVirtO  —  HOMESTBAD  —  MOSTOAOES  — 

Harshalino  Assets— Releass  of  Bubeties. 

1.  Usury  is  a  personal  defense,  and  can  be 
Interposed  only  by  the  borrower  or  his  legal  rep- 
resentatives. 

2.  In  an  action  to  foreclose  a  mortgage 
given,  to  secure  a  loan,  a  plea  that  "nsorlous  in- 
terest: was  charged  for  said  loan"  is  inaaCBcient, 
tince  the  facts  showing  usury  must  be  shown. 

3.  A  purchase-money  mortgage  Is  para- 
mount to  any  homestead  rights. 

4.  The  fact  that  a  second  mortgagee,  to  in^ 
duce  the  first  mortgagee  to  waive  the  priority 
of  bis  mortgage  as  against  a  third  mortgage,  be- 
comes surety  for  the  debt  secm-ed  by  the  first 
mortgage,  gives  sobseqnent  creditors  of  the 
mortgagor  no  right  to  demand  that  the  first 
mortgagee  shall  first  endeavor  to  collect  Us  de- 
mand out  of  such  surety. 

5.  The  first  and  second  mortgagees  of  land, 
to  enable  the  mortgagor  to  obtain  a  loan  from 
a  building  association,  indorsed  on  the  record 
of  the  respective  mortgages  an  agreement  that 
said  mortgage  should  be  subordinate  to  the 
lien  of  a  third,  executed  to  the  building  asso- 
ciation. At  the  time  of  obtaining  said  loan  the 
mortgagor  pledged  100  shares  of  stock  which 
he  held  in  the  association,  on  which  he  was  to 
pay  $40  per  month  for  seven  or  eight  years. 
About  three  years  later  the  mortgagor  sur- 
rendered his  stock  to  the  association,  and  re- 
ceived, in  lieu  thereof,  75  shares  of  another 
series,  on  which  he  was  to  pay  $30  per  month 
for  seven  or  eight  years,  and  he  gave  a  new 
mortgage  on  the  property  to  secure  the  bal- 
ance of  the  loan,  ft  being  understood  that  the 
new  arrangement  should  supplant  the  first  one. 
Held,  that  tlie  first  and  second  mortgagees  stood 
in  the  position  of  sureties,  and  the  change  in 
the  contract  released  them  from  this  agreement 
to  allow  priority  to  the  claims  of  the  association. 

Appeal  from  chancery  court,  Montgomery 
ooonty;  John  A.  Foster,  Judge. 

Action  by  the  Home  Building  &  Loan  As- 
sociation against  Moses  Bros.,  J.  R.  Adams, 
W.  R.  Nails,  and  Judgment  creditors  of  said 
Nails,  to  foreclose  two  mortgages.  From  a 
decree  granting.  In  part,  the  relief  prayed, 
defendants  appeaL    Reversed. 

Richardson  &  Reese,  Lester  O.  Smith,  and 
Brickell,  Semple  &  Gunter,  for  appellanta 
Arrlngton  &  Graham,  for  appellee. 
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STONE,  O.  T.  The  real  question  of  merit 
In  this  case  is  that  of  priority  and  order  of 
lien  of  the  various  creditors  on  the  real  prop- 
erty which  Is  the  subject  of  the  suit  Moses 
Bros.,  J.  R.  Adams,  and  the  Home  Building 
&  Loan  Association  are  mortgagees  of  the 
property,  their  mortgages  bearing  date  in 
the  otHer  stated.  The  other  contesting 
(daimants  are  Judgment  creditors,  who  assert 
no  dalm  of  Hen  on  the  property  by  virtue  of 
any  contract  made.  Their  claims  rest  in 
part  on  Judgments  recovered  and  recorded, 
and  In  part  on  executions  issued  and  placed 
in  the  hands  of  the  sherUf.  They  do  not 
dalm  or  pretend  that  the  properly  in  contest 
is  of  sufficient  value  to  pay  ofT  the  mortgage 
liens  as  set  up,  and  leave  a  surplus  for 
them.  Their  contention  is  that  the  mortgage 
liens  are  largely  usurious  and  unjust,  and 
that  consequently  they  should  be  postponed 
or  subordinated,  at  least  In  large  port,  to 
th^r  said  Judgment  or  execution  liens.  This 
contention  rests  mainly  on  the  alleged  usury 
in  the  daima  at  3.  'R.  Adams  and  of  the 
Home  Building  &  Loan  Association. 

It  was  early  declared  in  this  state  that 
usury  is  a  personal  defense,  and  can  only  be 
Interposed  by  the  borrower,  his  legal  repre- 
sentative or  h^  at  law.  "Usury  is  a  de- 
fense personal  to  the  party  agreeing  to  pay 
It,  or  those  who  stand  in  his  place  as  rep- 
resentatives." Fenno  v.  Sayre,  8  Ala.  458. 
That  doctrine  was  ever  afterwards  adhered 
to.  Harbinson  v.  Harrell,  19  Ala.  T53;  Gray 
T.  Brown,  22  Ala.  262;  Cain  v.  Gimon,  30 
Ala.  168;  McGuire  v.  Van  Felt,  65  Ala.  344; 
Orell  V.  Lehman,  59  Ala.  410:  Butts  T. 
Broughton,  72  Ala.  294. 

When  usury  Is  Interposed  as  a  defense, 
the  facts  which  constitute  it  must  be  spe- 
dflcally  set  forth.  Speaking  on  this  8ul>- 
Ject,  and  quoting  from  Tyler  on  Usury,  we 
said  "that  the  debtor  'must,  in  his  answer  or 
plea,  both  at  law  and  in  equity,  set  up  the 
usury  spedflcally,  stating  distinctly  and  cor- 
rectly the  terms  of  the  usurious  agreement 
and  the  amount  of  the  usurious  premium.' 
And  the  pleader  is  cautioned  to  make  tMs 
defense,  'bearing  in  mind  always  that  the 
courts  are  more  rigid  and  technical  in  their 
practice  in  cases  of  usury  than  in  ordinary 
cases  of  equity  Jurisdiction.' "  Munter  v. 
Linn,  61  Ala.  492.  This  doctrine  has  been 
ever  since  followed  In  this  court.  Bradford 
V.  Daniel,  65  Ala.  133;  Association  v.  Lake, 
69  Ala.  456;  Hasterson  v.  Grubbs,  70  Ala. 
496;  Bums  T.  CampbeU,  71  Ala.  271;  KU- 
patrlck  V.  Henson,  81  Ala.  464,  1  South.  188; 
Welsh  V.  Coley,  82  Ala.  363,  2  South.  733; 
WoodaU  V.  Kelly,  85  Ala.  368,  5  South.  164. 
W.  M.  NaUs  was  the  alleged  borrower  of  the 
money  from  the  Home  Building  &  Loan  As- 
sociation, and  he  is  made  a  defendant  In  this 
foreclosure  suit.  All  that  Is  shown  by  him 
as  a  plea,  or  attempted  plea,  of  usury  to 
this  bill  to  foreclose.  Is  in  the  following  lan- 
guage, found  in  his  answer:  "Respondents 
aver  that  usurious  interest  was  charged  for 


said  loan."  This  Is  wholly  Insnflldent  to 
raise  the  defense  of  usury,  and  this  case  must 
be  tried  wlthooit  any  referoice  whatever  to 
that  defense. 

The  defense  of  usury  being  dimlnated  from 
this  record,  we  find  the  following  ascertained 
sums  to  have  been  due  to  the  several  mort- 
gagees at  the  time  the  account  was  taken, 
and  the  report  of  the  register  confirmed,— 
AprU  20,  1892: 

To  Moseq  Brothers $3,900  45 

To  J.  B.  Adams 1,273  08 

To  Home  Boildinz  &  Loan  Associa- 
tion         1,562  70 

Total  of  these  three  debts $6,726  23 

Interest  on  these  sums  makes  them  now 
over  $7,500.  It  is  dear  that  these  sums,  not 
taking  into  the  accoiuit  the  costs  of  this 
suit,  decreed  to  be  paid  out  of  the  proceeds 
of  sale,  will  more  than  exhaust  the  value  of 
the  property  embraced  in  this  suit;  the  value 
being  shown,  by  agreement  of  counsd,  to  be 
between  four  and  five  thousand  dollars. 
But  we  need  not  Inquire  whether  this  agree- 
ment binds  or  afTects  the  Judgment  creditors, 
—those  having  no  contract  Hen  or  security,— 
for  tmder  no  circumstances  have  they,  or 
dther  of  them,  any  Hen  or  daim  that  is  not 
subordinate  to  the  rightful  daim  of  the  three 
mortgage  creditors  named  above.  Nor  Is 
there  any  controversy  between  the  Judgment 
creditors  as  to  which  of  them  has  the  prior 
or  paramount  claim  as  between  themsdves. 
The  decree  declares  the  order  of  their  pay- 
ment, and,  as  between  them,  the  rightfulness 
of  that  order  is  not  questioned. 

The  debt  to  Moses  Bros,  was  created  In 
the  purchase  of  the  property  which  Is  the 
subject  of  this  suit  It  Is  oldest  in  point  of 
time,  the  mortgage  being  dated  October  3, 
1883;  and  there  is  no  averment  or  proof 
that  it  was  not  executed  contemporaneously 
with  the  purchase  of  the  property  from 
Moses  Bros.  Homestead  right  cannot  at- 
tach against  this  claim;  nor  can  any  subse- 
quently contracted  debt  by  Nails  acquire  a 
paramount  lien  on  the  real  estate  purchased, 
unless  by  force  of  some  act  done,  or  agree- 
ment entered  Into,  by  Moses  Bros.  This 
debt,  then,  was  and  is,  prima  fade,  the  first 
Hen  on  the  property. 

The  second  Uen  was  given,  or  attempted 
to  be  given,  to  Adams.  It  was  given  to  se- 
cure the  repayment  of  $1,500  IxHTowed 
money,  and  the  note  and  mortgage  bear  date 
February  27,  1884;  the  debt  to  be  due  In  12 
months.  It  conveys  the  real  property  pur- 
diased  from  Moses  Bros.,  "together  with  the 
improvements  and  appiu-tenances,  consisting 
principally  of  one  large  lathe,  one  20-tnch 
Joiner,  one  24-lncb  planer,  one  36-inch  resaw 
machine,  one  improved  scroll  saw,  one  bor- 
ing machine,  one  emery  wheel,  with  shop 
and  fixtures."  This  mortgage  was  signed 
by  Nails  alone,  without  the  concurrence  of 
his  wife.  The  third  mortgage  was  made  to 
the  Home  Building  &  Loan  Assodation,  and 
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bears  date  January  0,  18S5.  It  was  signed 
by  Nails  and  hla  wife,  and  was  recorded. 
It  was  not,  however,  so  acknowledged  and 
certlfled  as  to  convey  the  homestead.  It 
conveyed  only  the  realty.  This  conveyance 
was  sufficient.  In  Its  granting  clause,  to  carry 
with  it  all  machinery  which  became  a  part 
of  the  freehold,  save  as  this  question  may 
be  affected  by  the  homestead  claim,  to  l>e 
considered  further  on.  Before  the  Building 
&  Loan  Association  made  a  loan  to  Nails  on 
the  security  of  the  lot  involved  in  this  liti- 
gation. It  required  that  the  repayment  of 
its  loan  should  be  guarantied  and  made  sure 
by  a  first  lien  or  security  on  the  property. 
This  Involved  the  necessity  of  obtaining 
from  Moses  Bros,  and  flrom  J.  B.  Adams 
their  consent  that  the  security  to  the  Build- 
ing &  Loan  Assoolatioii  should  be  paramount 
to  theirs.  J.  B.  Adams  ai^>eara  to  have  been 
active^  and  possibly  would  be  benefited  by 
the  loan  to  Nails;  and  to  Induce  Moses  Bros, 
to  give  the  required  consent .  he  Indorsed 
and  became  surety  or  guarantor  of  the  jnir- 
chase-money  notes  for  the  lot  which  Nails 
owed  Moses  Bros.  Cariytng  this  agree- 
ment and  purpose  into  etfect,  both  Moses 
Bros,  and  J.  B.  Adams  severally  made  and 
signed'  this  indorsement  on  the  record  of  the 
mortgages  Nails  bad  previously  given  to 
them,  described  above,  namely:  "Jany.  0, 
1885.  For  value  received  we  hereby  agree 
that  the  lien  created  by  this  mortgage  on 
the  property  herein  described  shall  opomte 
as  a  second  lien,  and  be  subordinate  to  the 
lien  created  by  a  mortgage  executed  on  the 
day  above  stated  by  W.  M.  Nails  and  wife 
to  the  Home  Building  ft  Loan  Association." 
Upon  the  execution  of  these  consents  by 
Moses  Bros,  and  by  J.  B.  Adams,  Nails  ob- 
tained the  loan  from  the  building  and  loan 
association,  and  executed  the  mortgaged  de- 
scribed above  to  secure  Its  repayment  Be- 
fore and  up  to  June  6,  1888,  Nails  made 
monthly  payments  to  the  building  and  loan 
association,  and  at  that  time  the  admitted 
balance  of  his  debt  to  that  corporation  was 
$1,800.  Whoi  be  first  obtained  the  loan- 
January  8,  1885— he  was  a  stockholder  In  the 
corporation,  owning  100  shares  of  stock,  of 
the  par  value  of  $40  per  share.  Tliese 
shares,  together  with  the  lot  mortgaged,  were 
pledged  for  the  repayment  of  the  money  bor- 
rowed. On  June  6,  1888,  a  new  agreement 
was  entered  into  between  Nails  and  the 
building  and  loan  association;  the  terms 
agreed  on,  and  carried  Into  effect,  being  as 
follows:  NaUs  was  allowed  a  credit  for  the 
then  value  of  100  shares  in  the  building  and 
loan  assodation,  and  they  were  surrendered 
up  and  canceled.  They  had  been  Issued  in 
series  No.  1,  and  would  probably  mature, 
and  extinguish  the  loan,  in  about  seven  or 
eight  years  from  January  9,  1885.  The  new 
agreement  of  June  6,  1888,  was  made  to  as- 
sume the  form  of  a  new  loan  of  the  balance, 
$1,800,  as  of  that  date,  which  would  proba- 
bly mature,  and  become  extinguished  by  pay- 


ment, in  seven  or  eight  years  from  that  date. 
To  suiHTort  this  new  agreement,  and  to  give 
it  its  proper  form,  76  shares  of  stock  were  is- 
sued to  him,  also  to  be  held  in  pledge  for 
the  paymoit  of  the  unpaid  residue  of  the 
money  lent;  and  under  this  new  agreement 
the  loan  and  stock  were  placed  in  series  No. 
2.  Under  the  original  contract,  and  under 
the  laws  of  the  association.  Nails  was  re- 
quired to  make,  and  did  make,  monthly  pay- 
ments of  $20  interest,  and  $20  in  the  form 
of  dues  and  calls  on  his  stock,  for  bis  100 
shares  of  subscribed  stock,  aggregating  $480 
of  payments  per  annum.  Under  the  new 
agreement,  monthly  payments  were  $15  of 
interest,  and  $16  of  dues  or  calls  on  stock, 
aggregating  $360  per  annum.  A  mortgage 
on  the  lot  was  also  executed  by  Nails  and 
wife  to  secure  compliance  with  the  new 
agreement  of  June  8,  1888;  and,  unlike  the 
mortgage  first  given  to  the  building  and  loan 
association.  It  was  so  acknowledged  and  cer- 
tified as  to  bind  and  pledge  any  homestead 
right  Nails  and  wife  may  have  had  in  the 
property.  There  is  an  agreement  in  the 
transcript,  signed  by  the  soIlcltcHrs  of  each  of 
the  mortgagees,  (Moses  Bros.,  J.  B.  Adams, 
and  the  Home  Building  &  Loan  Association,) 
"that  at  the  date  of  complainant's  mort- 
gages the  property  embraced  therein  was  oc- 
cupied by  Nails  and  wife  as  a  homestead." 
This  is  an  admission  by  these  parties  that 
on  January  9,  1885,  and  on  June  6,  1888,  the 
lot  In  controversy  was  the  homestead  of  W. 
M.  Nails,  but  It  is  no  admission  that  it  was 
such  bef(»:e  ttiat  time.  There  is  no  other 
proof  in  the  record  bearing  on  the  question 
of  homestead  occupancy. 

The  question  of  homestead  vel  non  Is  an 
immaterial  inquiry  in  this  case.  The  debt 
to  Moses  Bros.  Is  unpaid  purchase  money  for 
the  lot,  secured  by  a  mortgage  given  at  the 
time  of  the  purchase,  and  homestead  exemp- 
tion Is  unavailing  against  such  debt  So,  Che 
debt  to  Adams  was  incurred,  and  the  mort- 
gage executed,  February  27,  1884.  There  is 
no  proof  in  the  record  that  the  lot  was  Nails' 
homestead  at  that  time,  and  hence  the  ques- 
tion of  homestead  claim  as  against  Adams  is 
not  shown  to  have  any  foundation  In  fact 
We  need  not  further  consider  the  question 
of  homestead  as  against  Moses  Bros,  and  J. 
B.  Adams.  Nor  is  this  claim  of  homestead 
a  material  defense  against  the  debt  to  the 
Home  Building  &  Loan  Association.  True, 
In  the  first  mortgage  to  that  association— 
that  of  January  9,  1885— the  acknowledg- 
ment and  certificate  were  not  such  as  would 
bar  the  right  of  homestead.  But  all  that  re- 
mained unpaid  of  that  debt  was  renewed, 
preserved,  and  secured  by  the  mortgage  of 
June  6,  1888.  That  mortgage  was  acknowl- 
edged and  certified  so  as  to  bar  hMnestead 
claim.  It  is  thus  shown  that,  to  the  cxtoit 
of  all  that  is  left  unpaid  of  the  debt  to  the 
building  and  loan  association,  the  home- 
stead claim  is  cut  off  and  barred.  That 
claim  is  without  merit,  so  far  as  the  liability 
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of  tbe  property  to  the  mortgage  debts  Is  con- 
cerned. 

The  qnestion  of  usury,  and  the  questions 
growing  out  of  the  claim  of  homestead,  are 
not  raised  by  the  mortgage  creditors,  nor  In- 
sisted on  by  them.  They  have  no  assign- 
ments of  error  which  make  those  Inquiries 
material  or  pertinent  It  is  only  the  Judg- 
ment creditors  who  seek  to  raise  these  ques- 
tions. The  result  of  our  rulings  above,  and 
the  large  amounts  thus  shown  to  be  due  the 
mortgagees,  all  of  which  have  a  lien  on  the 
property,  prior  and  paramount  to  any  claim 
the  Judgment  creditors  can  assert.  Is  to  show 
clearly  that  only  the  mortgagees  are  Inter- 
ested In  the  proceeds  of  the  real  estate.  It 
is  manifest  that  under  no  circumstances  will 
there  be  a  Burplus  left  after  paying  the  mort- 
gage debts.  Any  claim  or  pretense  that  be- 
cause Adams,  to  induce  Moses  Bros,  to  per- 
mit the  building  and  loan  association  to  have 
a  first  lien,  became  surety  or  guarantor  of 
the  purchase-money  debt  Nails  owed  them, 
he  thereby  armed  other  or  sutwequent  credit- 
ors of  Nails  with  the  right  to  demand  that 
they  (Moses  Bros.)  should  first  collect  their 
demand  out  of  Adams,  finds  no  sanction  in 
the  doctrine  of  marshaling  assets.  Dollins  V. 
Undsey,  80  Ala.  217,  T  South.  234.  Nor  need 
we  consider  whether,  at  the  suit  of  the  Judg- 
ment creditors,  Adams  can  be  compelled  to 
exhaust  his  lien  on  the  personal  property 
embraced  in  his  mortgage  (possibly  other- 
wise exempt)  before  he  win  be  permitted  to 
share  In  the  proceeds  of  the  real  estate, 
which  is  also  covered  by  his  mortgage.  It  Is 
obvious  this  Is  a  question  in  which  the  Judg- 
ment creditors  have  no  interest,  for  the  real 
property,  supplemented  with  the  personal 
property  embraced  in  the  mortgage  to  Adams, 
will  not  pay  In  fuU  the  mortgage  debts 
which  have  the  paramount  lien. 

As  we  have  shown,  Moses  Bros,  and  J.  R. 
Adams  made  an  agreement  that  the  loan  to 
be  made  to  Nails  by  the  building  and  loan 
association  should  be  a  first  lien.  On  the 
strength  of  this  agreement  the  loan  was 
made;  and  It  Is  not  controverted  that  by 
virtue  of  that  agreement,  and  the  loan  made 
on  the  strength  of  it,  the  building  and  loan 
association  did  acquire  a  paramount  lien  on 
the  property.  The  contention  of  appellants 
la  that  the  agreement  of  June  6,  1888,  waa  a 
novation  and  change  of  the  contract,  giving 
to  Nails  a  materially  enlarged  term  within 
which  to  make  payment,  exacting  smaller 
monthly  installments,  and  that  this  being 
done  without  their  consent  absolved  them 
from  thdr  agreement  to  make  the  building 
and  loan  association  loan  a  first  lien,  and  re- 
mitted them  to  their  original  rights  of  first 
and  second  llenees.  We  think  it  very  clear 
that  the  consummated  agreement  between 
Nails  and  the  building  and  loan  association, 
of  date  June  6,  1888,  was  a  novation,— the 
entering  into  a  new  contract,  having  changed 
security,  prescribing  different  methods  of 
payment,  and  extending  the  time  of  final  set- 


tlement. By  the  original  agreement,  made 
January  9, 1885,  Nails  pledged  his  100  shares 
of  sto<^  as  security,  and  bound  himself  to 
pay  $40  every  month  unto  fUt  borrowed  mon- 
ey debt  should  be  thereby  extinguished. 
Failing  to  make  these  monthly  payments, 
as  required  by  the  by-laws  of  the  corporation 
and  by  the  terms  of  Ills  contract,  the  mor& 
gage  would  have  become  forfeited,  and  sub- 
ject to  immediate  foreclosure.  Making  the 
monthly  payments  as  stipulated,  the  mort- 
gage debt  would  be  paid  in  full,  say.  In  1882 
or  1808.  Under  the  substituted  contract  of 
June  6,  1888,  the  100  shares  of  stock  were 
surrendered  up  and  canceled,  76  shares  of 
new  stock  Issued  to  Nails,  an  agreement  en- 
tered Into  to  pay  $30  per  month  until  the 
debt  should  be  extinguished,  and  the  75 
shares  of  stock  placed  tn  pledge  for  a  faithful 
compliance  with  the  new  contract  Under 
this  second  agreement  if  its  terms  were  nev- 
er BO  faithfully  complied  with,  the  debt 
would  not  become  extinguished  within  a 
shorter  term  from  its  date  than  the  original 
debt  would  have  from  its  date.  This  would 
probably  delay  the  maturity  until  1805  or 
1896.  This  was  an  extension  of  more  than 
three  years;  and  it  is  manifest  that,  if  Nails 
should  comply  with  the  terms  of  the  second 
contract  in  the  matter  of  making  the  agreed 
monthly  payments,  the  building  and  loan  as- 
sociation had  estopped  itself  from  enforcing 
the  contract  of  January,  1885,  either  by  fore- 
closing that  mortgage,  or  otherwlsa  This 
was  clearly  a  novation.  16  Amer.  &  ting. 
Enc.  Law,  882  et  seq.;  8  Brick.  Dig.  p.  162, 

1  146. 

It  la  a  long  and  wen  established  doctrine 
that  a  surety  for  the  debt  or  duty  of  another 
baa  a  right  to  stand  on  the  very  terms  of  his 
contract  as  made  and  agreed  to  by  him;  and 
If,  by  a  binding  agreement  between  the  cred- 
itor aad  principal  debtor,  any  material  change 
U  made  In  the  contract  to  which  the  sure- 
ty's assent  has  not  been  obtained,  this  ab- 
solves the  latter,  whether  the  change  In- 
creases his  liability  or  not  3  Brl<^  Dig.  p. 
715,  {  86  et  seq.;  Brandt  Sur.  {  842;  Rees  v. 
Berrlngton,  2  Ves.  Jr.  640;  King  v.  Baldwin, 

2  Johns.  Oh.  554. .  And  guarantors  are  deemed 
sureties  in  the  application  of  this  principle. 
So,  if  one  pledge  his  property  as  security  for 
another's  debt  he,  like  a  pwsonal  surety, 
can  invoke  this  doctrine.  It  Is  a  doctrlnp 
in  the  interest  of  good  faith,  and  Is  highly 
favored  in  the  law.  "When  property  of  any 
kind  is  mortgaged  or  pledged  by  the  owner 
to  answer  for  the  debt  default,  or  miscar- 
riage of  another  po^on,  such  property  occa- 
ples  the  position  of  a  surety  or  guarantor, 
and  anything  which  would  discharge  an  In- 
dividual surety  or  gruarantor  who  was  per- 
sonally liable  wIU,  under  similar  drcumstan- 
ci-s,  discharge  the  property."  1  Brandt  Sur. 
(34.  In  White  &  Tudor's  Leading  Oases  In 
Equity  (volume  1,  pt  1,  p.  137)  Is  this  lan- 
guage: "Every  one  is  a  surety,  within  these 
principles,  who  incurs  the  liability  in  person 
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or  estate  at  the  request  and  for  the  benefit  of 
another,  wltboat  sharing  in  the  considera- 
tion." The  case  of  Rowan  y.  Manufactnrlng 
C©.,  33  Conn.  1,  was  very  like  the  present 
one  In  principle.  In  that  case  Bobbins  & 
Lawrence  had  executed  a  mortgage  on  real 
estate  to  Sharp's  Rifle  Company,  as  security 
that  they  would  repay  to  the  latter  certain 
advances  made  to  them  (Robblns  &  Law- 
rence) to  be  used  in  the  manufacture  of 
rifles.  After  this  contract  was  entered  into, 
Robblns  &  Lawrence  made  a  contract  with 
Fox  &  Henderson  to  manufacture  for  them 
a  large  quantity  of  rifles,  the  rifles  to  be 
made  "with  all  possible  dispatch."  They 
(Robblns  &  Lawrence)  were  to  receive  an  ad- 
vance from  Fox  &  Henderson,  the  repay- 
ment of  it  to  be  secured  by  a  mortgage.  Up- 
on the  solicitation  of  both  parties— Robbing  & 
Lawrence  and  Fox  &  Henderson— the  Sharp's 
RtQe  Company  released  certain  of  the  prop- 
erty conveyed  to  it  by  Robblns  &  Lawrence, 
■o  far  as  to  enable  the  said  Robblns  &  Law- 
rence to  give  to  Fox  &  Henderson  a  first- 
mortgage  lien  thereon,  for  the  repayment  of 
the  money  to  be  advanced  by  them.  This 
agreement  was  carried  Into  effect,  the  re- 
lease executed,  the  mortgage  given,  and  the 
money  advanced.  Undo:  the  contract  as 
first  made,  and  as  it  stood  when  the  rifie 
company  released  Its  mortgage  lien,  Robblns 
&  Lawrence,  as  we  have  shown,  were  bound 
to  manufacture  the  rifles  "with  all  possible 
dispatch."  Subsequently,  and  without  the 
consent  of  the  rifle  company,  a  supplemental 
contract  was  entered  into,  by  which  Robblns 
&  Lawrence  bound  themselves  to  Fox  & 
Henderson  that  800  rifles  per  week  should  be 
delivered  for  a  certain  named  time,  and  600 
per  week  thereafter,  until  the  whole  number 
should  be  delivered.  The  details  of  the  first 
contract  were  changed  in  other  particulars, 
not  necessary  to  be  noted.  It  was  held  by 
the  court  that  under  this  agreement  the 
Sharp's  Rifle  Company  had  all  the  rights  of 
sureties  to  the  contract,  and  that  the  proper- 
ty pledged  for  the  performance  was  dis- 
charged by  such  changes  as  would  have  dis- 
charged a  personal  surety  upon  the  con- 
tract Held,  further,  that  the  changed  term 
agreed  on  for  the  delivery  of  the  rifles 
was  such  a  change  of  the  contract  as  to  dis- 
charge the  surety.  The  case  of  Poland  v. 
Railroad  Co.,  52  Vt  144,  decides  that  a  re- 
lease of  priority  of  lien,  such  as  was  exe- 
cuted by  Moses  Bros,  and  by  Adams,  Is  only 
an  equitable  mortgage  or  pledge  of  the  mort- 
gage Interest  vested  in  them,  and  maMng 
that  Interest  a  security  for  the  debt  in  favor 
of  which  the  release  was  executed.  Apply- 
ing that  principle  to  this  case.  Nails  was  the 
principal  in  the  debt  to  the  building  and  loan 
association,  and  the  mortgage  interests  of 
Moses  Bros,  and  of  Adams  stood  in  the  rda- 
tion  of  sureties  for  Nails  that  he  would  pay 
the  debt  The  consideration  moved  to  Nails, 
and  he  was  the  debtor.    As  between  them. 


It  was  neither  the  debt  of  Moses  Bros.,  of 
Adams,  nor  of  their  property;  for,  If  he 
(Nails)  had  paid  the  debt  in  full,  he  would 
have  had  no  recourse  against  them,  or  against 
the  mortgaged  property,  for  the  recovery  of 
the  money  paid,  or  for  contribution.  See 
Jones,  Corp.  Bonds,  S  38;  1  Jones,  Mortg. 
i  942;  17  Amer.  &  Bng.  Knc.  Law,  917; 
Oahn  V.  NIemcewIcz,  11  Wend.  312;  Lewis 
▼.  Palmer,  28  N.  Y.  271;  Price  v.  Reed,  aU- 
Sup.)  16  N.  B.  754;  CJherry  v.  Monro,  2  Barb. 
Ch.  618;  NIemcewIcz  v.  Oahn,  3  Paige,  614. 
If  it  be  considered  essential  to  the  applica- 
tion of  the  principle  stated  that  knowledge 
should  have  been  traced  to  the  building  and 
loan  association  of  the  relations  Moses 
Bros,  and  Adams  sustained  to  the  property, 
the  answer  is  that  the  very  paper  executed  by 
Moses  Bros,  and  by  Adams  proves  such 
knowledge  beyond  all  peradventure.  And 
the  original  bill  flled  in  this  cause  by  the 
building  and  loan  association  asserts,  in  sub- 
stance, that  such  was  the  fact;  and  it  rests 
its  claim  of  paramount  lien  on  the  property 
on  the  said  agreement  of  waiver  which  Moses 
Bros,  and  Adams  entered  Into,  and  which,  it 
says,  Induced  and  caused  it  to  lend  its  mon- 
ey to  Nails.  Under  the  principles  declared 
above,  we  hold  that  the  Home  Building  & 
Loan  Association  has  discharged  Moses  Bros, 
and  J.  R.  Adams  from  the  binding  effect  of 
the  waiver  they  entered  into  In  favor  of  the 
Home  Building  &  Loan  Association,  and  that 
this  case  must  be  tried  and  decreed  as  if  no 
such  waiver  had  been  given. 

The  decree  of  the  chancellor  Is  reversed. 
Let  the  costs  of  appeal,  alike  In  the  court 
below  and  in  this  court  be  paid  by  the  Home 
Building  &  Loan  Association.  Proceeding  to 
render  the  decree  the  chancery  court  should 
have  rendered.  It  is  ordered  and  decreed  that 
after  payment  of  the  costs  of  the  suit  out  «t 
the  proceeds  of  sale,  as  decreed  by  the  chan- 
cellor, the  remaining  proceeds  will  be  ap- 
plied—First to  the  payment  to  Moses  Bros., 
or  whoever  Is  rightfully  entitled  to  that  claim, 
of  the  amount  reported  and  confirmed  to  be 
due  to  them,  with  interest  thereon  from  the 
date  of  the  report;  second,  to  the  paymoit 
of  the  sum  reported  and  confirmed  as  due  to 
J.  R.  Adams,  with  like  interest;  third,  to  the 
payment  to  the  Home  Building  &  Loan  As- 
soclatlou  the  sum  reported  and  confirmed  as 
due  to  it,  with  like  interest  In  all  things 
dse  relating  to  the  sale  of  the  land,  the  mak- 
ing of  title  to  the  purchaser,  and  the  dis- 
tribution of  the  proceeds,  the  decree  of  the 
chancellor  is  adopted  and  affirmed.  The  reg- 
ister will  report  his  proceedings  under  this 
decree  to  the  chancery  court.  It  Is  not  In- 
tended in  this  opinion  to  decide  anything  tn 
reference  to  the  personal  property,  proper,  al- 
leged to  have  been  carried  to  Birmingham.  It 
does,  however,  Include  fixtures  whldi  were  a 
part  of  the  freehold.  We  have  not  consider- 
ed the  effect  of  the  alleged  levies  under  ex- 
ecDtion  at  law.    Reversed  and  rendered. 
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ANNISTON  CARRIAGE  WORKS  et  aL  ▼. 
WARD  et  «1. 

(Sapreme  Court  of  Alabama.     Jan.  8,  1894.) 

ASSIONMENT  VOR  BCNEFIt  OV  CrBDITOKS  — MORT- 

OAOB  TO  Secure  FRB-EXisTisa  Debt. 
Under  Code,  i  1737,  providing  that  ev- 
ery general  assignment  with  a  preference  by  a 
debtor,  except  a  mortgage  to  secure  a  contem- 
poraneous debt,  shall  inure  to  the  benefit  of  all 
the  grantor's  creditors  equallj;,  where  an  insol- 
vent debtor  mortgages  his  entire  stock  of  goods 
to  secure  a  pre-existing  debt,  and  this  mort- 
gage is  subseQuently  satisfied  by  the  sale  of 
part  of  the  goods,  and  the  procurement  of 
money  from  another  person  by  a  second  mort- 
gage, the  money  so  received  by  the  first  mort- 
gagee in  satisfaction  of  his  mortgage  is  a  fund 
which  Is  subject  to  the  claims  of  ul  the  mort- 
gagor's creditors. 

Appeal  from  city  court  of  Asnlston. 

BUI  by  R.  D.  Ward  &  Co.  and  others 
against  the  Aimlston  Carriage  Works  and  the 
Anniston  Loan  &  Tmst  Company  to  have  a 
mortgage  declared  an  assignment  for  the  boi- 
eflt  of  creditors.  From  a  decree  for  com- 
plainants, defendants  appeal.    AfBrmed. 

R.  D.  Ward  &  Co.,  and  other  creditors  of 
the  Anniston  Carriage  Works,  on  tlie  28th 
day  of  January,  1892,  filed  their  bill  in  the 
city  court  of  Anniston  seeking  to  tiave  a 
mortgage  executed  by  the  AnnlstCMi  Carriage 
Works  to  the  Anniston  Loan  &  Trust  Com- 
pany declared  a  general  assignment  for  the 
benefit  of  aU  creditors  of  said  Anniston  Car- 
riage Works.  It  is  alleged  that  on  the  2d 
day  of  November,  1891,  the  Anniston  Car- 
riage Works  executed  a  mortgage  conveying 
to  the  Anniston  Loan  &  Trust  Company  sub- 
stantially all  of  its  property,  to  secure  a  pre- 
existing debt  The  mortgage  was  due  60 
days  after  date,  and  matured  on  the  1st  day 
of  January,  1892.  The  prayer  of  the  bill  is  that 
the  mortgage  l>e  declared  a  geno'al  assign- 
ment for  the  benefit  of  all  the  creditors,  and 
that  the  Anniston  Loan  &  Trust  Company  be 
held  to  account  to  the  creditors  for  the  value 
of  the  stock  of  buggies,  carriages,  and  mer- 
chandise,  alleged  to  be  of  value  f  11,000,  tor 
the  benefit  of  the  general  creditors.  The  re- 
spondents, the  Anniston  Carriage  Works  and 
tbe  Anniston  Loan  &  Trust  Company,  answer 
the  bill,  and  allege  that  the  Annistcm  Carriage 
Works  was  indebted  to  the  Anniston  Loan 
A  Tmst  Company  in  the  sum  of  about  $5,- 
000  for  advances  nuide  by  said  Anniston 
Iioan  &  Trust  Company,  which  was  doing 
a  banldng  business,  in  paying  drafts  drawn 
by  said  Anniston  Carriage  Works,  and  over- 
drafts made  by  the  latter,  the  aggregate  of 
which  amounted  to  over  $5,000,  and  for 
which  it  negotiated  a  loan  with  said  bank, 
due  60  days  after  date,  and  executed  a  mort- 
gage to  secure  the  same  upon  its  stock  of 
buggies,  carriages,  and  other  mercliandise, 
consisting,  substantially,  of  all  Its  property, 
prior  to  the  maturity  of  this  debt,  and  on 
the  3d  day  of  December,  1891,  the  Anniston 
Carriage  Works  paid  the  debt  in  full,  and 
tbe  mortgage  was  satisfied,  and  the  Annis- 
V.1460.na9— 27 


t(m  Loan  8c  Trust  Company,  which  had  tem- 
porarily assumed  poaseasion  of  the  mort- 
gage^  property,  restored  the  same  to  the 
mortgagM',  and  the  mortgage  was  canceled 
and  satisfied.  Afterwards,  and  before  tbe 
filing  of  the  bill  in  this  cause,  the  Anniston 
Carriage  Wwks  executed  a  new '  mortgage 
upon  the  same  property  to  one  William  No- 
ble contemporaneously  with  the  making  of 
said  mortgage,  and  subsequently  made  a  bill 
of  sale  to  William  Noble  in  extinguishment 
of  tltis  mortgage.  Both  respondents  idead- 
ed  that  William  Noble  Is  a  proper  and  neces- 
sary party  respondent  to  the  bill,  and  the 
Anniston  Carriage  Works  filed  a  separate 
plea  setting  up  the  invalidity  of  the  mort- 
gage because  It  had  not  been  authorized  by 
a  stockholders'  meeting,  nor  had  30  days' 
notice  of  any  meeting  for  that  purpose  been 
given  to  the  stockholders,  or  any  of  them. 
Each  of  tbe  respondents  file  demurrers  toe 
the  nonjoinder  of  otho:  creditors  of  the  An- 
niston Carriage  Wcwks  as  co-complainants. 
Tbe  court  below  overruled  the  demurrer  and 
plea,  and  entered  a  decree  granting  the  re- 
lief prayed  for  by  complainants. 

J.  J.  Willett  and  Knox,  Bowie  &  Pelliam, 
for  appdlants.  Cassady,  Blackwell  &  K^th, 
for  appellees. 

COLEMAN,  J.  On  or  about  the  2d  day  of 
November,  1891,  tbe  Anniston  Carriage 
Works,  a  body  corporate,  being  then  indebt- 
ed to  complainants,  the  appellees,  and  other 
creditors,  to  secure  a  past  indebtedness  due 
and  owing  to  the  Anniston  Loan  &  Trust 
Company,  also  a  body  corporate,  executed  a 
mortgage  upon  substantially  all  Its  property 
and  effects.  Complainants,  creditors  of  the 
Anniston  Carriage  Worlu,  filed  the  present 
bill,  seeking  to  have  the  mortgage  convey- 
ance to  the  loan  and  trust  company  de- 
clared a  general  assignment  for  the  benefit 
of  all  its  creditors.  Tbe  mortgage  to  the 
Anniston  Loan  &  Trust  Company  was  ex- 
ecuted in  the  name  of  "Anniston  Carriage 
Works,  by  Randolph  St.  John,  Secretary  and 
Treasurer."  The  evidence  is  sufficiently  sat- 
isfact(»7  that  tills  mortgage  was  executed 
by  authority  granted  by  the  board  of  di- 
rectors. It  was  certainly  subsequently  rec- 
ognized and  ratified  as  binding.  The  main 
defense  relied  upon  Is  that  the  mortgage 
debt  was  satisfied  and  the  mortgage  can- 
celed on  or  about  the  1st  of  December,  1891, 
long  before  the  filing  of  the  present  cred- 
itor's bill.  The  facts  upon  which  tliis  de- 
fense is  based,  briefly  stated,  are  as  follows: 
The  mortgage  to  the  Anniston  Loan  &  Trust 
Company  was  executed  on  the  2d  of  Novem- 
ber, 1891,  to  secure  a  debt  of  $5,000,  and  it 
became  due  on  the  2d  day  of  January,  1892. 
The  loan  and  trust  company  took  Immediate 
possession  of  the  property.  On  tbe  1st  of 
December,  prior  to  tbe  maturity  of  the  mort- 
gage, the  Anniston  Carriage  Works  borrowed 
from  William  Noble  $4,000,  and  to  secure 


Digitized  by 


Google 


418 


SOUTHERN  BEPOBTEE,TOL.14 


(Ala. 


the  payment  of  this  Indebtedness  the  Annls- 
ton  Oarrlage  Works  executed  another  mort- 
gage to  William  Noble  on  the  Identical  prop- 
erty which  had  been  mortgaged  to  the  loan 
and  trust  company,  except  such  portion  as 
had  been  previously  sold.  The  check  of 
William  Noble  for  $4,000,  together  with  the 
check  of  the  carriage  company  for  $1,000, 
was  applied  to  the  loan  and  trust  company 
in  payment  and  satisfaction  of  the  debt  due 
It  from  the  carriage  company,  and  the  mort- 
gage of  the  carriage  company  to  secure  this 
debt  was  canceled. 

Section  1737  of  the  Code  reads  as  follows: 
"Every  general  assignment  made  by  a  debt- 
or, by  which  a  preference  or  priority  of  pay- 
ment Is  given  to  one  or  more  creditors,  over 
the  remaining  creditors  of  the  grantor,  shall 
be  and  enure  to  the  benefit  of  all  the  cred- 
itors of  the  grantor  equally;  but  this  section 
shall  not  apply  to,  or  embrace  mortgages 
given  to  secure  a  debt  contracted  cotempo- 
raneonsly  with  the  execution  of  the  mort- 
gage, and  for  the  security  of  which  the  mort- 
gage was  0ten."  It  is  averred  in  the  bUl, 
and  proof  shows,  that  the  debt  due  the 
loan  and  trust  company,  to  secure  which  the 
mortgage  to  that  company  was  executed,  was 
not  contracted  contemporaneously,  but  was  a 
past-due  debt  The  proof  also  shows  that 
the  mortgage  embraced  substantially  all  the 
grantor's  property,  and  that  the  grantor,  the 
carriage  company,  at  the  time,  was  Insolvent. 
It  Is  clear  that  this  mortgage  was  a  general 
assignment,  within  the  meaning  of  the  stat- 
ute; and  If  complainants  had  filed  their  bill 
before  the  execution  of  the  mortgage  to  Wil- 
liam Noble,  and  before  the  attempted  can- 
cellation of  the  mortgage  to  the  loan  and 
trust  company,  asking  for  Its  foreclosure  for 
the  benefit  of  creditors,  we  would  be  com- 
pelled to  declare  that  the  conveyance  created 
a  genffl^l  assignment,  and  that  It  could  be 
enforced  for  the  benefit  of  the  nonpreferred 
creditors.  These  complainants,  and  other 
creditors  not  named  in  the  mortgage,  had 
the  same  rights,  and  wore  entitled  to  the 
same  privileges,  in  the  conveyed  property, 
by  virtue  of  the  statute,  as  if  they  had  been 
named  and  spedflcally  provided  for  along 
with  the  Anniston  Loan  Company,  so  far  as 
the  Anniston  Loan  Company  is  concerned. 
Possibly,  the  effect  upon  third  parties,  not 
charged  with  notice,  would  be  different. 
Neither  would  this  result  be  altered,  if,  un- 
der the  power  contained  in  the  mortgage, 
the  Anniston  Loan  Company  had  foreclosed 
the  mortgage,  and  applied  the  proceeds  to 
the  payment  of  the  debt  secured  by  the 
mortgage.  A  court  of  equity,  at  the  Instance 
of  nonpreferred  creditors,  would  decree  the 
conveyance  a  general  assignment,  and  the 
mortgagee  an  assignee  or  trustee  of  the 
proceeds  of  the  property  for  their  bene- 
fit Danner  v.  Brewor,  68  Ala.  191;  Holt 
V.  Bancroft,  80  Ala.  193.  Can  it  make  any 
difference  in  principle  because  the  gran- 
tor, by  a  second  mortgage  on  tbe  same  prop- 


erty, borrows  money  from  a  third  person, 
and  pays  it  over  to  the  preferred  creditor  in 
satisfaction  of  a  conveyance,  which  the  law 
declares  "shall  enure  to  the  benefit  of  all 
the  creditors  of  the  grantor  equally?"  The 
transaction  shows  that  It  was  the  under- 
standing of  all  the  parties  that  tbe  money 
loaned  by  William  Noble  was  to  be  paid 
over  to  the  Anniston  Loan  Company,  and 
that  company  was  to  cancel  its  mortgage,  so 
that  the  carriage  company  could  by  a  second 
mortgage,  secure  William  Noble  in  the  loan 
of  $4,000.  Suppose,  in  the  first  Instance, 
William  Noble  had  purchased  the  entire 
property  for  a  cash  consideration  of  $4,000, 
which  is  proven  to  have  been  worth  then 
full  $5,000;  It  could  not  be  said  he  had  paid 
a  fair  equivalent  for  the  property.  It  is  ap- 
parent that  when  the  property  was  mort- 
gaged to  the  loan  and  trust  company  it  was 
worth  $5,000,  the  full  equivalent  of  the  debt 
secured  by  the  conveyance.  In  the  mean 
time,  before  the  execution  of  the  m<Hrtgage 
to  William  Noble,  $1,000  of  this  property 
had  been  disposed  of.  It  was  in  the  posses- 
sion of  the  loan  and  trust  company.  It 
could  not  have  been  disposed  of  without  its 
consent.  We  infer  the  check  of  the  car- 
riage company  for  $1,000  covered  the  value 
of  the  property  which  had  been  thus  dis- 
posed of  before  the  execution  of  the  mort- 
gage to  William  Noble.  Thus,  under  and  by 
virtue  of  tbe  mortgage,  which  we  declare  to 
have  created  a  general  assignment  for  the 
benefit  of  all  the  creditors,  the  loan  and  trust 
company  has  realized  the  entire  proceeds 
of  the  propo'ty  conveyed.  Equity  looks  at 
the  substance  and  effect  of  a  transaction. 
It  will  not  permit  the  rights  of  creditors,  se- 
cured to  them  by  the  law,  to  be  circumvented 
or  overreached.  We  hold  that  the  bill  is 
properly  filed  against  the  Anniston  Loan  A 
Trust  Company,  and  that  the  proof  sustains 
the  averment  that  the  mortgage  was  a  gen- 
eral assignment  inuring  to  tbe  ben^t  of  all 
the  creditors.  William  Noble  has  no  inter- 
est in  what  disposition  Is  made  of  the  money 
paid  by  him  for  the  praperts.  The  mortgage 
to  htm  was  to  secure  a  debt  contracted  con- 
temporaneously with  the  execution  of  the 
mortgage,  and  it  may  be  was  not  within  the 
infiuence  of  section  1787  of  the  Code,  but  this 
section  cannot  alter  the  effect  of  the  mort- 
gage to  the  loan  and  trust  company.  It  was 
this  latter  mortgage  that  enabled  the  loan 
and  trust  company  to  monopolize  the  entire 
assets  of  the  carriage  company.  The  money 
stands  in  lieu  of  the  property,  and  is  equally 
subject  to  the  claim  of  other  creditors.  It 
is  the  proceeds  of  the  property  in  the  hands 
of  the  Anniston  Loan  &  Trust  Company 
which  is  sought  to  be  reached  and  subjected 
by  the  bill.  Notice  should  be  given  to  all 
the  creditors  who  are  entitled  to  share  in 
the  proceeds  to  come  in  and  prove  their 
claims.  This  we  understand  to  be  the  effect 
of  the  decree  of  the  city  coort,  and  in  so 
holding  there  was  no  error.    Affirmed. 
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(«  La.  Ann.  UST)    . 

STATE  ex  reL  NEGROTTO  t.  JUDGES  OF 

COURT  OF  APPBALa     (No.  11,403.)  • 

(Snpreiue  Court  of  Louisiaiw.     Dec  18,  1893.) 

Appeal— BoopK  of  Rbvibw. 

1.  In  case  an  exception  of  no  cause  of  ac- 
tion is  sustained  in  the  district  court,  the  snit 
dismissed,  and  an  appeal  is  prosecuted  to  the 
circuit  court  of  appeals,  the  latter  is  without 
authoritr  or  jurisdiction  to  dispose  of  the  case 
finally  upon  its  merits,  on  the  theory  that  such 
an  exception  admits  the  truth  of  plaintiff's  al- 
legations for  aU  the  purposes  of  the  case. 

2.  Such  question  does  not  involye  the  reg- 
ularity or  correctness  of  the  judgment  uf  paid 
suit,  but  their  right  ta  render  any  judgment  in 
that  attitude  of  the  case. 

rSyllabus  by  the  Court.) 

Certiorari  at  the  relatkm  of  D.  Negrotto, 
St.,  against  the  Judges  of  the  court  of  ap- 
peals, to  review  a  certain  Judgment  of  re- 
spondenta.    Judgment  fca:  relator. 

J.  Zach.  Spearing,  for  relator.  Branch  K. 
Miller,  for  respondents. 

WATEINS,  J.  Relator  avers  that  he  is 
defendant  and  appellee  In  the  suit  entitled 
"Frank  Haas  et  aL  t.  D.  Negrotto,"  (No. 
1,062  of  the  docket  of  the  drcnlt  court  of 
appeals  In  and  for  the  dty  of  New  Orleans,) 
the  object  of  which  is  to  annul  a  tax  sale; 
that  to  said  suit  he  tendered,  and  caused  to 
be  filed,  a  plea  of  prescription,  and  also  an 
exception  of  no  cause  of  action,  which  were, 
upon  the  trial  thereof,  sustained,  and  the 
suit  dismissed;  that  from  said  Judgment  the 
plaintiff  prosecuted  an  appeal  to  the  court  of 
the  respondents,  and  therein  said  exception 
and  plea  of  presoriptlca  were  fixed  for  trial, 
argued,  and  submitted,  and  that  those  were 
the  only  Issues  or  questions  that  were  pre- 
presented  to,  or  argued  before,  the  respond- 
ent Judges,  or  which  could  In  any  maimer 
have  been  omsldered  <^  taken  as  an  answer 
to  the  merits;  that  no  evidence  had  been  of- 
fered, admitted,  or  taken  In  said  cause  at 
any  time;  that  said  exceptions  were  tried 
In  the  lower  court  upon  the  face  of  the  pa^ 
pers,  and  the  Judge  of  the  civil  district  court 
did  not  consldo'  or  determine  the  cause  or 
Its  merits  at  all;  that  said  cause  was  not 
tried  In  the  court  of  the  respondents  on  its 
merits,  nor  was  said  cause  appealed  to  said 
court  on  its  merits,  the  only  trial  or  hearing 
of  said  cause  In  said  court  having  been  upon 
said  exception  and  plea  of  prescription.  Re- 
lator fdrther  avers  that,  notwithstanding 
said  state  of  facts,  the  respondents  did  ren- 
iee  a  pretended  Judgment  and  decree  upon 
the  m^ts  of  said  cause  In  favor  of  the 
plaintiffs,  annulling  his  (relator's)  title  to  the 
property  In  controversy,  recognizing  plain- 
tiffs to  be  the  owners  thereof;  that  within 
the  legal  delay  be  applied  to  said  Judges  for 
a  rehearing,  and  was  refused;  and  that  his 
only  remedy  la  by  certiorari.  He  further 
represents  that  said  proceedings  and  Judg- 
ment of  the  respondent  Judges  are  absolute- 

*  Rehearing  refused  Febmazy  6,  1894. 


ly  null  and  void,  and  of  no  legal  effect,  and, 
if  same  are  permitted  to  remain  undlstturbed, 
th^  win  work  him  a  great  and  Irreparable 
Injury,— said  Judgment  and  decree,  having 
ueen  r«idered  without  the  court  having 
heard  the  relator  or  his  witnesses  on  the 
merits  of  his  cause;  and  that  to  permit  an 
Illegal,  null,  and  void  Judgment  to  remain  ujo- 
disturbed  would  be  to  condemn  relator  with- 
out granting  him  a  hearing  or  trial,  and  de- 
prive him  of  his  property  without  due  pro- 
cess of  law.  Respondents  substantlallr  re- 
turn that  there  was,  In  the  suit  of  Haas  v. 
NegrottOk  "a  Jolndo:  of  Issue  of  law  on  the 
exception  filed  by  the  defendant,  to  the  effect 
that  the  plaintiffs'  petition  disclosed  no  caune 
of  action  which  admitted  that  all  the  facta 
therein  were  true,  in  manner  and  form  as 
alleged,  and  that  there  was  thus  a  Joinder  of 
issue  between  the  parties  hikmi  all  the  mer- 
its of  the  case  ivopounded  by  tbe  plaintiffs; 
and  that  upon  this  issue  the  parties  were 
beard  as  they  desired  to  be,  and  thereafter, 
and  upon  mature  consideration,  and  accord- 
ing to  the  best  Judgment  of  respondents, 
•  •  •  the  opinion  and  decree  now  com- 
plained of  were  rendered;  [and]  nothing  has 
since  occurred  [that]  has  caused  the  Judges 
of  the  court  to  doubt  the  ccmrectness  of  their 
action  In  the  premises."  Hence,  respondents 
submit  that  this  court  la  without  Jurisdic- 
tional competency,  either  in  the  exercise  of 
Its  appellate  or  supervisory  powers,  to  In- 
quire into  and  decide  whether  the  proceed- 
ings and  Judgment  of  their  court  -Weee,  or 
were  not.  In  conformity  to  law. 

Respondents  have  sent  up  to  this  court,  in 
connection  with  their  return,  the  original  pa- 
pers and  proceedings  In  the  solt  of  Haas  v. 
Negrotto,  In  order  that  thdr  validity  may  be 
ascertained.  The  district  Judge  states,  in  his 
reasons  for  Judgrment,  that  the  deCendant  ex- 
cepted that  the  petltlm  disclosed  no  cause  of 
action,  and  that  plaintiffs'  demand  is  barred 
by  the  prescription  of  three  years;  and,  upon 
examination  of  the  face  of  the  papers,  he 
decreed  that  "the  exceptions  herein  filed  are 
therefore  maintained,-  and  plaintiffs'  demand 
is  dismissed,  at  their  cost."  The  Judgment 
rendered  is  in  exactly  similar  words,  viz.: 
"It  is  ordered,  adjudged,  and  decreed  that 
the  exceptions  herein  filed  be  maintained, 
and  that  plaintiffs'  suit  be  dismissed,  at  their 
cost"  But  In  the  opinion  and  decree  of  the 
re^ondent  Judges  no  mention  is  made  of  the 
fact  that.  In  the  district  court.  Judgment  was 
pronounced  upon  the  defendant's  exceptions 
alone;  and  they  proceed,  broadly,  to  discuss 
the  law  of  the  entire  case  In  all  Its  bearings 
upon  the  merits  of  the  controversy,  it  being 
concluded  thus;  "It  is  dear,  beyond  con- 
troversy, therefore,  that  for  the  foregohog 
reasons  the  Judgment  of  the  district  court 
herein  In  favor  of  the  defendant,  Domingo 
Negrotto,  Sr.,  Is  orroneous,  and  must  be  re- 
versed, and  s  decree  be  entraed  therein  In 
favor  of  the  plaintiffs,  as  prayed  for  in  their 
Itetition.    It  is  therefore  now  here  ordered,  ad- 
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Judged,  and  decreed  fhat  tbe  judgment  of  the 
district  court  herein  be  reversed  and  avoided, 
and  that  the  plaintiffs  have  judgment  reeog- 
nieing  them  a*  lawful  owntrt  of  the  prvpvr- 
ty  deterged  in  the  pleading*,  and  as  such 
entitled  to  undisturbed  and  peaceable  posses- 
sion thereof,"  etc.  (Our  Italics.)  In  the 
opinion  of  tbe  respondent  Judges,  upon  an 
application  for  a  rehearing,  they  make  this 
statement  of  their  reasons  for  refusing  It, 
viz.:  "Negrotto's  exception  that  plaintiffs'  pe- 
tition disclosed  no  cause  of  action,  if  sus- 
tained, (as  it  was  by  the  Judge  a  quo,)  puts 
an  end  to  tbe  suit,  adversely  to  tbe  plain- 
tiffs. Such  an  exception  is  one  of  tbe  per- 
emptory class,  to  be  tried  and  determined  in 
limine.  If  sustained,  it  terminates  the  suit; 
if  overruled,  tbe  defendant  may  answer  over. 
Jennings  v.  Yickers,  31  La.  Ann.  679.  A  de- 
cision maintaining  an  exception  of  this  na- 
ture is  necessarily  a  decision  upon  the  mer- 
its. Inasmuch  as  it  decides  that,  admitting  all 
tbe  facts  alleged  to  be  true,  in  manner  and 
form  as  alleged,  tbe  case  stated  in  tbe  peti- 
tion ia  without  merits  in  law.  For  tbe  rea- 
sons stated  in  our  original  opinion,  which  go 
tbe  root  of  the  whole  matter  in  holding  that 
no  state  legislature  has  the  power  to  enact 
such  a  statute  as  Act  No.  82  of  1884  of  the 
state,  under  the  operation  of  whose  provi- 
sions, exclusively,  Negrotto  claims  title,"  etc. 
From  tbe  foregoing  it  appears  that  the  re- 
spondents entertained  tbe  same  idea  of  the 
effect  of  a  plea  of  no  cause  of  action,  on  the 
trial  and  decision  of  tbe  case  in  th^  court, 
as  they  do  in  their  return,  to  wit,  that  a  Join- 
der of  issue  upon  an  exception  of  no  cause 
of  action  is,  in  fact,  a  Joinder  of  issue  be- 
tween tbe  parties  upon  all  tbe  merits  of  the 
raae  propounded  by  the  plaintiffs,  such  a  plea 
admitting  that  the  facts  alleged  are  true. 
But  tbe  contention  of  the  relator's  counsel  is 
that  the  respondents'  theory,  in  tills  respect, 
is  altogether  erroneous,  and  contrary  to  tbe 
established  Jurisprudence  of  this  court;  that 
tbe  rendition  of  an  absolute  and  final  Judg- 
ment against  tbe  defendant  (relator  here)  on 
tbe  state  of  the  record  as  it  appeared  b^re 
tbe  court  of  the  respondents  at  tbe  time  it 
was  decided  by  them  was  an  absolute  refusal 
to  hear  the  defondant  or  bis  witnesses,  in  the 
sense  of  0)de  Pr.  art  867,  the  defendant  not 
having  filed  an  answer  in  tbe  lower  court, 
and  no  Judgment  by  default  having  been  en- 
tered up  against  him,  or,  in  other  words,  be- 
fore issue  had  been  Joined  upcm  tbe  merits 
of  the  controversy  before  tbe  court  of  first 
instance.  Relator's  counsel  further  insists 
that  such  a  Judgment  absolutely  prohibits  the 
lower  court  from  entertaining  any  further 
pleading  in  the  cause,  or  bearing  any  evi- 
dence therein;  that  it  denies  the  defendant 
tbe  right  of  filing  any  further  plea  or  proof 
tberdn,  or  of  urging  any  matter  of  defense 
whatever;  that  it  arbitrarily  takes  his  prop- 
erty, and  turns  it  over  to  the  plaintiffs,  with- 
out their  having  offered  any  evidence  in  sup- 
port of  their  title,  or  having  had  a  day  in 


court;  tliat  all  of  these  serious  and  fatal  con- 
sequences fiow  from  tbe  fact  that  the  re- 
spondents assumed,  as  matter  of  law,  that  a 
Joinder  of  issue  on  an  exception  of  no  cause 
of  action  admitted  tbe  truth  of  all  the  aver- 
ments of  the  plaintiffs'  petition,  and  consti- 
tuted "a  Joinder  of  issue  between  the  par- 
ties upon  all  tbe  merits  of  the  case."  (Coun- 
sel for  tbe  respondents  have  furnished  us 
with  a  large  number  of  authorities  touching 
the  authority  of  this  court  to  examine  and 
determine  tbe  question  presented  for  our  con- 
sideration, and  summarize  them  to  tbe  fol- 
lowing effect,  viz.:  "Tbe  above  authorities, 
and  numerous  others,  show  that,  in  a  pro- 
ceeding like  the  present  one,  the  only  ques- 
tions that  can  be  properly  submitted  to  this 
court  are  the  validity  vel  non  of  tbe  proceed- 
ings of  tbe  inferior  court  on  tbe  face  of  tbe 
papers;  whether  or  not  there  has  been  a 
usurpation  of  power,  or  an  arbitrary  refusal 
to  hear  tbe  party  complaining;  whether  or 
not  he  has  been  denied  tbe  substantial  right 
to  presoit  to  the  court  bis  case  for  its  ad- 
judication. Tbe  writ  of  certiorari  cannot  be 
made  to  perform  tbe  functions  of  an  appeaL 
The  court  having  Jurisdiction  of  tbe  case,  and 
an  Issue  within  their  Jurisdiction  having 
arisen.  Its  conclusions  upon  tliat  issue  are 
final,  and  cannot  be  reviewed.  There  exists 
no  power  to  weigh  its  reasoning,  or  to  test 
the  methods  by  which  its  Judgment  was  ar- 
rived at  The  record,  in  point  of  form,  being 
complete,  tbe  Intrinsic  correctness  of  the 
court's  doings  witliin  that  record  have  been 
determined  by  the  highest  power  known  to 
the  law,  and  are  closed  against  any  inquiry 
by  this  court  Tbe  court  of  appeals  having 
made  its  adjudication  upon  a  matter  witbln 
its  power  to  adjudicate  upon  pleadings  made, 
its  construction  of  these  pleadings,  and  its 
conclusions  as  to  what  decree  is  responsive 
thereto,  is  inviolate,  and  is  as  beyond  tbe 
supervisory  power  of  any  other  tribunal  as 
are  tbe  decrees  of  your  honors,  over  which 
there  may  exist  no  appellate  Jurisdiction." 

The  foregoing  propositions  are,  in  the  main, 
c(»Tect,  and  at  tbe  same  time  not  inconsist- 
ent with  the  theory  of  the  relator,  which,  as 
we  understand  it,  places  before  us  tbe  in- 
validity of  tbe  proceedings  bad  by  tbe  re- 
spondents in  the  suit  of  Haas  v.  Negrotto, 
and  which  he  has  had  brought  up,  "to  the 
end  that  their  validity  may  be  ascertained," 
(Code  Pr.  art.  855;)  and,  said  proceedings  be- 
ing before  us,  bis  theory  is  further  to  the  ef- 
fect that  the  proceedings  of  tbe  respondents 
are  absolutely  void  in  the  various  particu- 
lars enumerated,  and  should  be  set  aside,  be- 
cause the  respondents  have,  in  effect  refused 
to  hear  the  relator  or  his  witnesses,  (Ck>de  Fr. 
art  857.)  Assuming,  in  praesentl,  that  the 
relator's  complaint  is  founded  in  point  of 
fact,  tbe  law  is  clear,  tor  it  says:  "If,  upon 
examining  tbe  certified  record  thus  sent,  it 
shall  appear  to  the  court  issuing  tbe  man- 
date that  the  proceedings  are  null,  and  have 
not  been  sanctioned  by  tbe  party  complain- 
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Ing  of  them,  it  shall  avoid  the  proceedings 
and  direct  the  Inferior  Judge  to  try  the  case 
ane'w.  In  conformity  with  the  provisions  of 
the  law."  Code  Pr.  art  864.  Prom  the  fore- 
going plain,  textnal  provisions  of  the  Code 
of  Practice,  certiorari  brings  up  to  the  court 
Issuing  the  mandate  all  of  the  proceedings 
that  are  complained  of  as  absolutely  void, 
to  the' end  that  their  validity  be  ascertained; 
and  the  court,  finding  the  proceedings  to  be 
absolutely  void,  is  bound  to  avoid  them,  and 
direct  the  inferior  Judge  to  try  the  case 
anew.  And  Inasmuch  as  this  court  has  "con- 
trol and  general  supervision  over  all  Inferior 
courts,"  coupled  with  the  power  to  Issue 
writs  of  certiorari  and  the  liise.  It  has,  and 
can  exercise,  supervision  and  control  over 
the  cotirt  of  the  respondents.  Const,  art.  90. 
This  has  been  decided  by  this  court  In  many 
cases,  and  notably  in  the  following,  viz.: 
State  ez  rel.  Cobb  v.  Judges,  32  La.  Ann.  774; 
State  ex  rel.  Harper  v.  Judges,  33  La.  Ann. 
358;  State  ez  reL  Winter  v.  Judges,  Id.  1096; 
State  ex  rel.  Oilmer  v.  Judges,  Id.  1201; 
State  ex  reL  Cnpples  v.  Judges,  34  La.  Ann. 
1016;  State  ex  rel.  Insurance  Co.  v.  Judges, 
36  La.  Ann.  816;  State  ez  rel.  Forman  v. 
Judges,  37  La.  Ann.  Ill;  State  ez  rel.  Plant- 
ing &  Manurg  Co.  V.  Judges,  Id.  582. 

Finding  that  it  is  the  accepted  theory  of 
OTu:  Jurisprudence,  under  the  operation  of  ar- 
ticle 90  of  the  constitution,  that  circuit  courts 
of  appeal  come  within  its  meaning  and  in- 
tendment, as  "inferior  comrts,"  with  respect 
to  the  exercise  of  the  supervisory  power  of 
this  court,  we  must  ascertain  what  is  the 
uniform  and  established  Jurisprudence  of 
this  court  in  regard  to  the  scope  and  object 
of  the  plea  of  no  cause  of  action,— that  is  to 
say,  whether  snch  a  plea  is  such  an  admis- 
sion of  fact  as  to  operate,  between  the  par- 
ties, such  a  Joinder  of  issue  on  the  merits  of 
the  cause  as  to  anthoriee  the  Judge  to  try 
and  decide  the  case  finally,  and  without  any 
other  or  further  plea  or  answer  on  the  part 
of  the  defendant  The  correct  rule  is  formu- 
lated In  Conery  v.  Waterworks  Co.,  39  La. 
Ann.  770,  2  South.  555,  In  the  following 
words,  viz.:  "It  is  the  province  of  the  ap- 
pellate court  to  review  the  proceedings  of  the 
inferior  court,  and  to  determine  whether  its 
rulings  and  decrees  therein  embraced  are 
right  or  wrong,  and  not  to  deal  with  matters 
and  issues  distinctly  presented  by  the  plead- 
ings, but  not  considered  or  decided  by  that 
court  Rawie  v.  Slclpwith,  19  La.  207; 
Bludworth  v.  Hunt^,  9  Rob.  (La.)  256;  Hill 
v.  Miller,  7  La.  Ann.  622;  McAlpln  v.  Jones, 
10  La.  Ann.  552;  Oilly  v.  Roumieu,  11  La. 
Ann.  746;  Lea  v.  Terry,  15  La.  Ann.  159. 
We  conclude,  therefore,  that  it  is  proper  to 
remand  the  case,  that  the  all-Important  issue 
raised  by  the  exception  referred  to,  and  not 
passed  on  by  the  court  of  first  Instance,  may 
be  there  tried  and  determined."  In  Wood  v. 
Henderson,  2  La.  Ann.  220,  the  court  said: 
"We  are  of  opinion,  therefore,  that  the  peti- 
tion for  injunction   did    ezbibit    sufficient 


ground  for  relief,  and  that  the  exception  was 
properly  overruled.  But  this  did  not  Justify 
the  court  below  In  proceeding  further,  and 
rendering,  upon  the  exception,  a  final  Judg- 
ment in  favor  of  the  plaintiff  in  injunction. 
Upon  the  dismissal  of  the'  motion  or  excep- 
tion, the  defendants  in  Injunction  were  en- 
titled to  file  an  answer  in  the  cause,  and  put 
at  issue  the  allegation  of  the  plaintiff's  peti- 
tion." In  Eulalle  v.  Long,  9  La.  Ann.  11,  it 
was  held  that  an  exception  that  the  petition 
shows  no  ground  of  action  admits  the  truth 
of  all  the  allegations  of  the  petition;  but,  if 
the  exception  be  overruled,  the  defendant 
will  have  leave  to  answer  over.  In  De  La 
Croix  V.  Gaines,  13  La.  Ann.  177,  the  court. 
In  treating  of  an  exception  of  no  cause  of 
action,  said:  "The  district  Judge,  conceiving 
that  the  second  exception  was  well  taken, 
dismissed  the  suit,  and  the  plaintiff  has  ap- 
pealed." In  this  view  this  court  concurred, 
and  remanded  the  caxise  to  enable  the  de- 
fendant to  answer,  and  "for  further  proceed- 
ings according  to  law."  Vide  Lea  v.  Terry, 
20  La.  Ann.  428.  But  perhaps  there  is  no 
stronger  or  clearer  case  tlian  that  of  Smith  v. 
Donnelly,  27  La.  Ann.  98,  In  which  the  court 
put  their  opinion  In  these  words,  viz.:  "But 
we  are  unable  to  dispose  of  the  case,  and 
render  a  Judgment  in  favor  of  the  plaintiff, 
as  he  asks  us  to  do,  because  no  issue  has 
been  Joined  on  the  demand  for  the  homolo- 
gation of  the  award  of  the  amicable  com- 
pounders, and  because  the  case  was  not 
tried,  and  no  evidence  off^ed,  on  the  mer- 
its of  the  demand  for  Judgment  on  the  notes. 
We  b&ve  no  original  Jurisdiction  of  these  de- 
mands." Keeping  in  mind  the  two  recog- 
nized rules  underlying  the  foregoing  deci- 
sions: First  that  in  case  the  .plea  of  no 
cause  of  action  is  overruled,  the  defendant  is 
entitled  to  file  an  answer,  bnd  offer  evidence 
in  his  behalf;  and,  second,  that  while  the 
plea  admits,  for  the  ptwposes  of  the  trial 
and  decision  of  same,  that  the  allegations  of 
the  plaintiffs'  petition  are  true,  yet,  when  the 
same  is  overruled  by  the  court  it  does  not 
become  seised  of  Jurisdiction  of  the  merits 
until  aftw  answer  filed  and  issue  Joined,— 
consequently.  If,  on  appeal  from  a  Judgment 
sustaining  a  plea  of  no  cause  of  action 
same  is  annulled  and  reversed,  the  appellate 
court  cannot  deprive  the  defendant  of  his 
right  to  answer  and  Introduce  evidence,  nor 
can  It  acquire  original  Jurisdiction  of  the 
merits;  and  it  is  with  due  respect  to  the 
opinion  of  our  learned  brothers  of  the  cir- 
cuit court  that  we  submit  that  their  Judg- 
ment has  done  both,  if  it  is  to  be  maintained. 
In  our  opinion,  the  question  here  is  not 
one  involving  the  correctness,  regularity,  or 
integrity  of  respondents'  Judgment,  as  such, 
but  their  right  to  render  any  Judgment  on 
the  merits  of  the  cause,  for  or  against  either 
party  to  the  suit,  in  the  condition  of  the 
cause  then  before  them.  There  is  certainly 
to  be  found  no  support  for  the  position  of  re- 
spondents in  Jennings  v.  Vlckers,  31  La.  Ann. 
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679.  On  reason  and  authority  it  seems  evi- 
dent that  the  proceedings  in  the  respondents' 
court  are  wholly  void,  and  same  should  be 
annulled  and  reversed  and  avoided,  and  re- 
spondents should  be  directed  to  try  the  case 
anew,  bi  conformity  with  the  provisions  of 
the  law.  It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  writ  of  certiorari  be 
made  absolute,  and  that  the  proceedings  of 
the  respondents  be  annulled  and  avoided, 
and  that  the  respondents  be  commanded  to 
try  the  case  anew,  and  in  accordance  with  the 
provisions  of  the  law. 


(46  La.  Ann.  U94) 

LOUISIANA  SOCIETY  FOB  PREVENTION 

OP  CRUELTY  TO  CHILDREN  v. 

CAGE.     (No.  11,313.)  • 

(Supreme  Court  of  Louisiana.     Deo.  18,  1893.) 

COUBTB — Affbllate  Jukisdiction— Pobvsitcbb 
or  Bail. 

1.  Where  a  ball  bond  is  forfeited  under  sec- 
tion 1032,  Rev.  St.,  and  an  appeal  is  taken  from 
the  forfeiture  to  this  court,  it  is  settled  thut 
tills  court  lias  jurisdiction,  regardless  of  the 
amount  of  the  bail  bond,  if  the  same  was  given 
in  a  criminal  prosecution  within  the  jurisdiction- 
al power  of  this  court;  the  doctrine  being  that 
in  such  a  case  the  matter  of  the  forfeiture  is 
attracted  to  the  criminal  prosecution. 

2.  But  this  doctrine  does  not  apply  to  a  hail 
bond  given  before  a  recorder  of  the  parish  of 
Orleans  for  appearance  at  a  preliminary  einm- 
inatiou  before  him,  snch  a  bail  bond  not  being 
withiu  the  purriew  of  section  1032,  Uev.  St., 
which  applies  to  the  forfeiture  of  bail  bonds  for 
appearances  before  district  courts  having  crimi- 
nal jurisdiction. 

3.  A  bail  bond  for  the  appearance  of  an  ac- 
cused at  a  preliminary  examination  before  a  re- 
corder of  the  pariah  of  Orleans  creates  a  law- 
ful and  binding  obligation,  and  such  a  bail  bond 
may  be  sued  upon  by  a  civil  action  in  the  civil 
district  court  for  the  parish  of  Orleans.  But 
where  the  amount  of  such  a  bail  bond  is  only 
$500,  this  court  has  no  jurisdiction  on  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Frauds  A.  Monroe,  Judge. 

Action  on  a  bond  by  the  Louisiana  Society 
toe  the  Prevention  of  Cruelty  to  Clilldren 
against  Hugh  C.  Cage.  fVorn  a  Judgment 
dismlBBlng  the  action,  plaintlfr  appeals.  Ap- 
peal dismissed. 

F.  Rivers  Richardson  and  W.  S.  Paiker- 
8on,  for  appelant  Clegg  &  Thorpe^  for  ap- 
pellee. 

PARLANCE,  J.  This  la  an  appeal  from 
the  Judgment  of  the  civil  district  for  the  par- 
ish of  Orleans,  dismissing,  on  the  ground  of 
want  of  Jurisdiction  ratione  materlae,  a  salt 
brought  by  the  Louisiana  Society  for  the 
Prevention  of  Cruelty  to  Cliildren  against 
the  surety  on  a  baU  bond  tor  $500,  furnished 
by  a  person  charged  with  crime,  to  insure 
his  appearance  for  preliminary  examination 
in  the  second  recorder's  court  tor  the  parish 
of  Orleans.  The  accused  failed  to  appear, 
as  he  bad  bound  himsdf  to  do,  and  the 

'  Rehearing  refused  February  5,  1894. 


afiX'enamed  society  brought  suit  on  the  txmd 
In  said  civil  district  court,  alleging  the  right 
BO  to  do  under  Act  No.  32  of  1892.  As  to 
this  right,  we  are  not  called  upon  to  express 
an  opinion.  The  defendant  excepted  in  the 
civil  district  court  that  the  matter  of  the  suit 
is  criminal,  and  not  civil,  and  that,  therefcnre, 
the  civil  district  court  had  no  Jurlsdlcti<». 
The  exception  was  sustained. 

In  England,  recognizances  and  bail  bonds 
were  estreated  from  the  criminal  courts,  and 
removed  into  the  exchequer.  Tliat  the  king 
might  also  maintain  an  action  of  debt,  seems 
to  be  plain.  The  right  of  committing  magis- 
trates is  dear,  in  proper  cases,  and  under 
proper  circumstances,  to  admit  to  ball,  pend- 
ing preliminary  examination,  persons  char- 
ged with  crime.  It  Is  difficult  to  conceive 
of  a  reason  why  the  state  cannot  sue  for  the 
amount  of  a  bond  given  In  such  cases,  when 
the  condition  of  the  ssune  has  tieen  violated. 
The  act  of  April  2,  1832,  allowed  district 
courts  to  take  certain  proceedings  with  re- 
gard to  bail  bonds  and  recognizances,  which 
this  court  held  did  not  decree  an  abs<dute 
forfeiture,  but  operated  similarly  "to  what  is 
known  in  the  common  law  under  the  tenn 
'estreat,'  which  signifies  extracted  from  the 
records  ot  the  criminal  court,  to  serve  as  a 
foundation  against  the  accused  and  his  sure- 
ty for  a  scire  facias."  State  v.  Dunbar,  10 
La.  102.  The  act  of  March  11,  1837,  re-enact- 
ed in  1855,  and  now  section  1032,  Rev.  St, 
allows  district  courts  having  criminal  Juris- 
diction to  forthwith  enter  up  Judgment  on  a 
boil  bond  or  recognizance,  when  the  princi- 
pal, on  call  made,  fiiils  to  appear.  In  a  num- 
ber of  cases  this  court  has  held  that  when 
a  Judgment  is  entered  up  on  a  ball  bond  un- 
der section  1032,  Rev.  St,  an  appeal  tntn 
that  Judgment  may  be  taken  to  this  court 
regardless  of  the  amount  ot  the  b<«d,  it  the 
same  was  given  in  a  criminal  prosecution 
within  the  Jurisdictional  poyrwa  of  this  cotu-t 
because  the  matter  of  the  bond  is  attracted 
to  the  criminal  prosecutl<)n.  This  doctrine  is 
(dear,  and  has  been  settled  by  ^peated  ad- 
judications. But  the  doctrine  does  not  and 
cannot  apply  to  a  bail  bond  taken  by  a  re- 
corder of  the  parish  of  Orleans  for  the  ap- 
pearance before  talms^  of  a  person  charged 
with  crime,  for  the  manifest  reason  that 
there  Is  no  legislation,  as  in  the  case  of  dis- 
trict courts  with  criminal  Jurisdiction,  con- 
ferring upon  a  recorder  the  power  to  enter 
up  Judgment  on  a  ball  bond.  Tho'efore  the 
law  as  to  bail  bonds  taken  by  recorders  for 
appearances  before  them  is  exactly  what  it 
was  as  to  all  the  courts  possessed  of  criminal 
Jurisdiction,  prior  to  the  legislation  which  em- 
powered district  courts  having  criminal  Ju- 
risdiction to  deal  with  bail  bonds  retumaUe 
before  them.  It  surely  cannot  be  contended 
that  prior  to  such  legislation  the  stnte  was 
powerless  to  collect  the  amounts  of  bail 
bonds  returnable  before  committing  mag- 
istrates, when  the  conditions  of  the  bonds 
were  violated.   If  the  state  could  then  do  so. 
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aid  t&e  conferring  by  the  snbseqnent  le^ 
iBlatlon  of  power  to  district  conrtg  having 
criminal  Jurisdiction  to  deal  wltb  the  boll 
bonds  returnable  before  them  destroy  or 
impair  the  right  of  the  state  to  enforce 
ball  bonds  taken  by  the  criminal  coorts 
inferior  to  the  district  comrtsT  Clearly 
not  In  the  case  of  State  t.  Ozer,  5  La. 
Ann.  744,  cited  In  State  v.  Recorder,  42  La. 
Ann.  1094,  8  South.  279,  this  oonrt  held, 
through  Mr.  Justice  Preston  as  Its  organ, 
that  a  Justice  of  the  peace  had  the  power  to 
admit  to  ball  during  the  pendency  of  a  pre- 
liminary examination,  and  that  an  Mdlnary 
suit  on  the  ball  bond  could  be  maintained. 
The  defendant  In  that  case  urged  that  the 
Justice  of  the  peace  had  no  power  to  pro- 
ceed upon  the  bond  In  the  summary  manner 
provided  by  the  acts  of  1835  and  18.S7,  and 
this  court  sold:  "In  this  they  are  certainly 
right,  and  it  was  that  which  rendered  tb6 
present  suit  before  the  district  court  neces- 
sary to  enforce  the  penalty  of  the  bond.  But 
it  is  further  Intimated  that  the  summary 
mode  of  proceeding  prescribed  by  those  acts 
should  have  been  pursued  in  this  case  In  the 
district  court  In  this  they  err,  because  those 
laws  expressly  limit  that  remedy  to  bonds, 
recognizances,  and  other  obligations  made 
returnable  before  the  district  court,  which 
was  not  the  case  with  the  bond  sued  upon. 
It  was  returnable  befra-e  the  Justice  hlmmlf, 
and  we  know  of  no  remedy  for  the  state  to 
enforce  Its  penalty  but  that  which  has  been 
pursued  by  the  district  attorney  by  bringing 
an  ordinary  suit  before  a  court  at  general 
Jurlsdlctlcm."  In  the  Case  of  Cassldy,  7  La. 
Ann.  2T0,  which  was  a  suit  on  a  ball  bond 
for  apiteorance  In  a  criminal  case  before 
the  first  district  court  of  New  Orleans,  tt 
was  urged  "that  the  obligation  of  the  surety 
was  a  civil  one  only,  and  must  be  enforced 
according  to  the  rules  prescribed  for  dvll  ac- 
tions." This  court  said,  (also  through  Mr. 
Justice  Preston:)  "The  forfeiture  of  the 
bond  by  Judgment  has  always  been  consid- 
ered as  a  criminal  proceeding,  and,  wJUlher 
ertmijuil  or  civil,  lea*  obtained  in  ilU$  MM 
in  Hi  mode  pointtd  out  by  th»  act  of  lith 
March,  18S7,  pa*ted  taprettty  for  that  pwr- 
pote.'  (Italics  ours.)  The  two  cases  Jnst 
dted,  rendered  by  the  same  organ,  far  from 
being  in  conflict  with  one  another,  show  the 
distinction  between  bail  bonds  forfeited  un- 
d«  the  act  of  1837,  (section  1032,  Rev.  St,) 
which  are  attracted  to  the  criminal  prosecu- 
tions in  which  they  are  forfeited,  and  ball 
bonds  which  are  not  within  the  purview  of 
the  act  of  1837.  As  showing  the  Intrinsic 
dvil  nature  of  a  bail  bond,  we  may  cite  the 
Case  of  Norment,  12  La.  611,  In  which  this 
court  held  that,  notwithstanding  the  sum- 
mary proceeding  concerning  ball  bonds  pro- 
vided by  the  act  of  1835,  the  district  attor- 
ney might  bring  an  ordinary  action.  In 
Com.  V.  Green,  12  Mass.  1,  it  was  held  that 
the  commonwealth  might  maintain  an  action 
at  debt,  though  scire  facias  was  provided  by 


statute.  In  State  r.  Hendricks,  40  La.  Ann. 
722,  5  South.  24,  this  court,  speaking  of  the 
forfeltive  of  a  bail  bond,  said:  "Intrlnsi- 
cally,  the  proceeding  may  be  viewed  as  dvil 
In  character.  It  Is  based  on  a  contract  un- 
der private  signature  on  which  a  money 
Judgment  can  be  rendered  which  may  be  ex- 
ecuted on  the  Issuance  of  a  fl.  fa.  It  is  not 
a  proceeding  for  the  recovery  of  a  fine  In- 
filcted  for  the  commission  of  an  offense." 
This  court  added:  "In  so  saying  we  do  not 
lose  sight  of  the  ftu:t  that  it  has  been  treat- 
ed as  a  criminal  proceeding  in  (urder  to  de- 
termine questions  of  Jurisdiction  in  cases  of 
appeals  from  Judgments  of  f<H4eIture  of  bail 
bonds."  This  refers,  of  coarse,  to  boll  bends 
forfeited  under  sectl<«  1032,  Rev.  St,  which, 
as  already  shown,  come  to  us  on  appeal  by 
Tirtne  of  the  appeolaUe  charact^  of  the 
criminal  prosecuti(m  to  which  they  are  ait- 
tracted  und^  that  statate.  But  the  bond 
In  the  Instant  case  Is  not  ot  that  character, 
and  is  not  within  the  purview  of  that  stat- 
ute. Other  decisions  of  this  court  as  to  the 
dvll  nature  of  a  ball  bond  might  be  dted. 
We  are  dear  that  this  suit  Is  a  dvil  one, 
which  the  dvll  district  court  had  Jurisdiction 
to  hear  and  detonnlne;  but  for  that  very 
reason  It  Is  evident  that  this  court  has  no 
Jurisdiction  of  the  appeal,  which  involves 
only  $500.  It  is  thtfefore  ordered  that  the 
appeal  herein  be,  and  the  same  is  hereby, 
dismissed,  at  api)ellant's  costs. 


(«  Ls.  Ana.  78) 
STATE  ex  rel.  VIOLETT  et  al.  v.  KING, 
Judge.     (No.  1132L) 

(Supreme  Court  of  Louisiana.     Jan.  2,  1894.) 
KoisANOE—litJtmcTios— Action  bt  Tenant. 

1.  Where  an  InJanction  does  not  order  tiie 
dosina  np  of  defendant's  business,  but  restrains 
him  umply  from  carrying  It  on  in  a  manner  re- 
sulting in  an  alleged  continuing  nuisance  to  the 
healtii  and  comfort  of  plaintiff  and  his  family, 
it  should  not  be  set  aside  on  bond,  as  the  effect 
ot  the  dissolution  is  to  authorize  and  permit  the 
defendant  to  continue  to  do  the  act  complained 
of,  and  restrained  daring  the  pendency  of  the 
suit 

2.  The  law  does  not  limit  its  protection  to 
parties  who  are  aggrieved  is  dollars  and  cents 
by  a  continuing  nuisance.  The  fact  that  the 
plaintiff  in  injunction  does  not  own  the  prem- 
ises which  he  occnpies,  bnt  occupies  them  as 
tenant,  does  not  withdraw  from  him  and  his 
family  the  protection  of  the  law  against  a  nui- 
sance affecting  their  health  and  comfort 

3.  The  faflure  of  the  owner  of  the  property, 
who  has  joined  with  the  tenant  in  an  application 
for  an  injunction,  to  perfect  the  injunction  by 
giving  bond,  does  not  destroy  the  right  of  the 
tenant,  who  is  before  the  court  standing  on  his 
own  rights,  and  not  depending  upon  those  of 
the  owner,  to  the  benefit  of  the  injunction, 
when  he  has  himself  given  bond. 

(SyUabuB  by  the  Court) 

Original  appUcation,  at  the  relation  of 
Pendope  A  Violett  and  another,  for  man- 
damus to  Fred^dc  D.  King,  Judge  of  the 
dvil  district  court  for  the  parish  of  Orleans. 
Granted  as  to  one  of  relators. 
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Farrar,  Jonas  &  BCruttschnitt,  for  relators. 
Frederick  D.  King,  In  pro.  per. 

NICHOLLS,  O.  J.  The  relators  are  Mrs. 
Penelope  A.  Vlolett,  widow  of  the  late  Wil- 
liam A.  Vlolett,  and  Atwood  Vlolett.  They 
allege  that  they  Instituted  suit  In  the  civil 
district  court  for  the  parish  of  Orleans,  in 
which  suit  they  represented  that  relator  Mrs. 
Vlolett  was  the  owner,  and  relator  Atwood 
Vlolett  the  occupant,  of  certain  premises  In 
theb:  petition  described,  and  that  F.  John- 
son &  Son,  a  commercial  firm  domiciled  In 
the  city  of  New  Orleans,  and  the  Individual 
members  thereof,  had  established  a  livery 
stable  adjoining  the  property  in  said  petition 
described,  in  which  livery  stable  they  kept  a 
large  number  of  horses;  that  from  said  liv- 
ery stable  arose  the  most  ofTensive  smells, 
and  that  the  same  caused  swarms  of  Insects 
to  Infest  the  premises  belonging  to  said  Mrs. 
Vlolett  and  occupied  by  Atwood  Vlolett,  and 
that  said  smells  were  so  offensive  and  dis- 
gusting as  to  subject  relator  Atwood  Vlolett, 
the  occupant  of  said  premises,  to  the  most 
Intolerable  annoyance;  that  in  said  petition 
relators  further  represented  that  said  Uveej 
stable,  so  located  in  the  vicinity  of  said 
dwelling  house  as  aforesaid,  as  also  of  other 
dwelling  houses,  and  In  a  neighborhood  of 
dwelling  houses,  and  the  business  of  conduct- 
ing said  livery  stable  at  said  location  In  the 
manner  In  which  It  was  conducted,  consti- 
tuted a  nuisance  which  relators  were  en- 
titled to  have  suppressed,  and  praying  for 
an  injunction  in  the  premises;  that  upon  said 
petition  an  order  was  duly  entered,  ordering 
an  injunction  to  Issue  in  the  premises,  as  by 
relators  prayed  for;  that  said  Injunction  duly 
issued;  that  the  defendants  therein  subse- 
quently took  a  rule  upon  relators  to  show 
cause  why  said  Injunction  should  not  be  dis- 
solved upon  bond;  that  said  rule  was,  after 
hearing,  made  absolute  by  the  civil  district 
court,  and  defendants  allowed  to  bond  said 
injunction,— all  of  which,  with  other  neces- 
sary particulars,  it  was  averred  would  more 
fully  appear  from  the  record  of  said  suit 
now  pending  in  the  dvil  district  coiurt,  which 
Is  referred  to  as  part  of  their  petition,  and 
which,  in  the  original  or  duly  certified  copy 
thereof,  would  be  presented  to  the  supreme 
court  at  the  hearing;  that  the  injunction 
prayed  for  was  not  against  the  conducting  of 
said  livery  stable,  provided  the  same  be  con- 
ducted In  such  a  manner  as  not  to  inflict  a 
nuisance  upon  relators,  but  merely  enjoined 
said  defendants  from  continuing  to  conduct 
said  livery  stable  In  the  manner  and  form  in 
which  they  did  conduct  the  same,— that  is  to 
say,  in  such  a  manner  as  to  give  rise  to  the 
most  offensive  and  disgusting  smells,  ren- 
dering the  dwelling  house  of  relators  unten- 
antable; that,  by  said  order  to  bond,  an  Ir- 
reparable injury  was  and  is  Inflicted  upon 
relators,  and  they  did  seasonably  apply  to 
the  court  for  a  suspensive  appeal  from  said 
order;  but  that  the  court,  through  Frederick 


D.  King,  (the  Judge  of  division  B  thereof, 
sitting  In  lieu  of  the  Honorable  George  H. 
Theard,  Judge  of  division  B  thereof,  absent 
on  leave,  and  to  which  division  E  said  cause 
had  been  allotted,)  who  tried  said  rule,  and 
to  whom  said  application  for  an  appeal  was 
made,  has  wrongfully  refused  and  declined 
to  render  an  order  of  appeal  in  the  premises. 
They  prayed  for  the  issuing  of  an  alternative 
writ  of  mandamus  to  the  Judge  of  division  B, 
sitting  in  place  of  the  Judge  of  division  E, 
commanding  him  to  grant  relators  a  suspen- 
sive appeal  (nunc  pro  tunc  as  of  date  of  Au- 
gust 4,  1893,— date  when  application  was 
made  therefor)  from  the  order  allowing  the 
dissolution  of  the  injimction  on  bond.  An 
alternative  writ  of  mandamus  having  Issued, 
the  district  Judge  has  filed  an  answer,  in 
which  he  declares  that,  on  the  trial  of  the 
rule  to  bond  the  Injunction,  it  appeared  that 
no  Irreparable  injury  resulted,  or  could  re- 
sult, from  the  act  complained  of,  and  that 
the  damage  complained  of  could  be  made 
good  or  repaired  by  the  payment  of  money; 
that  It  appeared  said  premises  of  relator 
were  leased,  and  that  the  only  loss  that  could 
result  was  a  loss  to  the  tenant,  appreciable 
in  money;  that  the  suit  was  brought  Jointly 
by  Mrs.  Penelope  A.  Vlolett  as  owner  of  the 
property,  and  Atwood  Vlolett  as  tenant  of 
the  property;  that  no  injunction  had  been  is- 
sued on  behalf  of  Mrs.  Penelope  Vlolett,  the 
owner  of  the  property,  as  no  bond  had  been 
furnished,  and  the  injunction  Issued  was  on 
behalf  of  the  tenant  of  the  property,  and  the 
dissolution  of  the  writ  was  accordingly  of 
the  writ  issued  on  behalf  of  the  tenant;  that 
the  Judgment  dissolving  the  Injunction  was 
rendered  In  the  exercise  of  the  discretion 
vested  In  the  court  under  article  307  of  the 
Code  of  Practice.  He  prayed  that  the  writ 
of  mandamus  be  refused. 

The  application  to  bond  contained  no  rea- 
sons for  the  same.  It  was  a  simple  motion 
requesting,  "on  motion  of  counsel  for  de- 
fendants, that  plaintiffs  show  cause  on  the 
24th  July,  1893,  why  the  injunction  should 
not  be  dissolved  on  defendants'  furnishing 
bond  conditioned  according  to  law."  The 
district  Judge,  In  making  the  rule  abscdute, 
declared  that  he  did  so  for  reasons  orally  as- 
signed, and  considering  the  law  applicable 
to  the  case.  We  presume  the  reasons  re- 
ferred to  were  the  same  as  those  assigned 
In  the  answer  or  return  herein.  On  the  20th 
July,  1893,  defendants  in  injunction  obtain- 
ed a  rule  on  plaintiffs  to  show  cause  on  the 
24th  July,  1893,  (the  same  day  on  which  the 
rule  on  the  motion  to  bond  was  returnable,) 
why  the  injunction  issued  should  not  be  set 
aside  on  the  grounds  (1)  that  the  court  was 
without  Jurisdiction  ratlone  materiae;  (2) 
that,  even  if  the  court  had  Jurisdiction,  the 
allegations  contained  In  plaintiffs'  petition 
were  untrue,  and  not  such  as  would  author- 
ize the  issuance  of  the  writ;  (3)  that  the 
petition  on  which  the  injunction  issued  set 
forth  no  caxise  of  action;  (4)  the  bond  Is  not 
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good,  valid,  or  suflclent  The  record  does 
not  Bbow  what  action,  if  any,  was  taken 
in  the  matto:  of  this  last  rale.  The  fact 
stated  by  the  judge  In  his  answer— that  an 
order  dissolving  an  Injunction  on  bond  is 
granted  by  a  district  judge  In  the  exercise 
of  a  judicial  discretion  expressly  conferred 
upon  him  by  law— does  not  withdraw  that 
order  absolutely  from  being  made  the  sub- 
ject of  review  by  this  court.  When  the  dis- 
trict judge,  on  application  made  to  him  by 
a  defendant  in  injunction,  permits  the  bond- 
ing of  the  injunction,  plaintifC  has  the  legal 
right  to  apply  for  a  suspensive  appeal  from 
the  order  to  that  effect.  Should  this  be 
denied  him,  he  has  the  undoubted  right  to 
have  tested  In  this  court,  as  is  now  being 
done  by  the  relator  In  this  case,  the  question 
whether  the  judge  was  warranted  and  jus- 
tified In  this  refusal.  On  such  an  Inquiry 
this  court  has  necessarily  to  determine 
whether  the  judge's  discretion,  which  only 
extends  legally  to  cases  wherein  the  dissolu- 
tion of  the  Injunction  would  not  work  irrep- 
arable Injury  to  the  plalntlCT,  has  been  le- 
gally applied  6r  not  If  we  find  It  has  not, 
we  grant  relief;  •  otherwise,  relator  takes 
nothing  by  his  application  to  us.  As  has 
been  said  several  times  by  this  court,  each 
case  must  stand  or  fall  upon  its  own  spe- 
cial facts  and  circumstances.  White  v.  Caz- 
enave,  14  La.  Ann.  57;  Blanc  v.  Murray,  36 
La.  Ann.  167. 

For  the  purposes  of  our  decision,  we  take 
as  true  the  allegations  of  fact  contained  in 
the  petition  for  Injunction,  confining  our- 
selves to  the  restricted  issue  on  the  plead- 
ings as  to  the  correctness  vel  non  of  the 
judge's  action  In  the  matter  of  the  refusal 
of  the  appeal,  which  carries  with  it  the  de- 
termination of  the  question  whether  the 
bonding  of  the  particular  case  would,  or 
would  not,  work  Irreparable  Injury  to  the 
plaintiff.  If  we  could,  under  any  circum- 
stances, extend  our  Inquiries  to  matters 
touching  the  Injunction  proper,  the  matters 
which  we  could  consider  would  have  to  be 
very  exceptional  and  radical  in  their  char- 
acter. This  whole  subject  has  been  very 
fully  discussed  in  the  case  of  Puckette  v. 
Hicks,  39  La.  Ann.  901,  2  South.  801,  wnere 
a  mandamus  was  asked  by  plaintiff  In  in- 
junction to  compel  the  defendant  judge  to 
grant  a  suspensive  appeal  from  an  order 
dissolving  a  preliminary  Injunction.  The 
court,  referring  to  the  fact  that  by  article 
307  of  the  Code  of  Practice  courts  which 
grant  injunctions  are  authorized,  "in  their 
discretion,"  to  dissolve  an  injunction  on 
bond,  said  that  the  discretion  thus  vested 
was  limited  by  the  article  to  cases  where  the 
act  prohibited  may  not  work  an  irreparable 
injury;  that  In  the  latter  case  they  have 
no  right  or  power  to  dissolve;  and  that  an 
order  dissolving  on  bond  In  such  cases  is 
Itself  an  Interlocutory  judgment,  which  may 
cause  Irreparable  injury,  and  is  therefore 
appealable,  under  article  660  of  the  Code 


of  Practice,  which  provides  that  "one  may 
appeal  from  all  Interlocutory  judgments 
when  such  judgments  may  cause  him  an  Ir- 
reparable Injury."  It  further  said  that, 
where  the  judge  refuses  to  grant  an  appeal 
from  such  an  order,  the  plaintiff  might  re- 
sort to  the  supreme  court  for  a  mandamus 
to  compel  blm  to  do  so.  That,  on  applica- 
tion for  such  mandamus,  the  Inquiry  in  that 
court  was  simply  whether  the  act  which  Is 
prohibited  by  the  injunction,  and  is  unfet- 
tered by  the  dissolution,  is  such  as  may 
cause  to  plaintiff  an  irreparable  Injury.  If 
found  to  be  such,  the  mandamus  Is  granted; 
If  not  so  found.  It  is  denied.  That  In  this 
Inquiry  the  allegations  of  the  plaintiff's  pe- 
tition are  taken  for  true,  so  far  as  the  facts 
therein  set  forth  are  concerned.  That  by 
this  Is  not  meant  that  the  court  was  to  be 
concluded  by  mere  allegatlonB  In  the  peti- 
tion that  the  acts  restrained  will  occasion 
Irreparable  Injury.  That  such  allegations 
are  mere  inforences  and  deductions  from  the 
acts  and  facts  charged,  the  verity  and  sound- 
ness of  which  the  supreme  court  could  re- 
view. See  Crescent  City,  etc.,  Co.  v.  Police 
Jury,  32  La.  Ann.  1194-1196.  That  it  had 
to  examine  the  facts  charged,  and  the  nature 
and  character  of  the  Injury  which  might  be 
inflicted  by  thie  acts  complained  of,  and  Is 
thus  to  determine  whether  such  injury  might 
be  irreparable  vel  non.  The  court  then  pro- 
ceeded to  say  that  It  was  difficult  to  lay 
down  any  precise  rale  as  to  what  gives  to 
an  Injury  the  quality  of  being  Irreparable, 
but  that  the  general  principle  was  that  an 
Injury,  the  damage  from  which  is  merely  in 
the  nature  of  pecuniary  loss,  and  could  be 
exactly  and  fully  repaired  by  compensation 
In  money.  Is  a  reparable  Injury,  for  which  a 
bond  of  sufficient  amount,  and  properly  se- 
cured, would  afford  all  adequate  indemnity. 
The  court  quoted  approvingly  from  the  case 
of  Crescent  City,  etc.,  Co.  v.  Police  3\}ry,  32 
La.  Ann.  1194,  where,  on  a  former  occasion. 
It  had  said:  "There  are  many  injuries  which 
in  the  very  nature  of  things  cannot  be  re- 
paired by  any  money  consideration,— such, 
for  Instance,  as  result  from  acts  which  out- 
rage the  feelings  and  wound  the  sensibilities, 
or  deprive  us  of  objects  of  affection,  or  of 
things  which,  trivial  In  themselves,  but  of 
inestimable  value  by  reason  solely  of  being 
associated  with  some  precious  memory  or 
touching  incident  of  our  lives;  or  it  may 
be  that  the  maintenance  of  the  writ  was  re- 
quired to  preserve  to  us  our  homes,  and  to 
establish  us  In  a  state  or  condition  which, 
lost  for  the  mommt,  can  never  be  recover- 
ed, nor  the  loss  atoned  for  by  money.  In 
this  class  of  cases  the  Injunction  should  be 
maintained,  because  the  injury  from  its  dis- 
solution would  be  Irreparable."  This  extract 
was  quoted,  not  as  an  exhaustive,  but  as  an 
illustrative,  statement  of  the  kind  of  In- 
juries which  were  to  be  consido'ed  Irrepara- 
ble.  The  cases  of  De  la  Croix  v.  Villere^  11 
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La.  Ann.  39;  White  ▼.  Oasenave,  14  la.  Ann. 
57;  Marion  y.  Johnson,  22  La.  Ann.  512; 
Boedlcker  v.  Bast,  24  La.  Ann.  154;  State  v. 
Judge,  33  La.  Ann.  133;  Waterworks  Co.  t. 
Oser,  36  La.  Ann.  918;  and  Knabe  ▼.  Fer- 
not,  14  La.  Ann.  847,— w«e  also  cited  as  Il- 
lustrations of  the  principles  guiding  this 
court  on  those  matters.  Each  particular 
case,  it  was  declared,  would  have  to  be  con- 
sidered on  its  own  facts  and  circumstances, 
and  the  relief  determined  thereby.  The 
court  further  said  that  It  was  impossible, 
and  eminently  Improper,  for  It  to  enter  into 
a  discussion  of  the  legality  and  propriety  of 
the  injunction  Itself,  unless,  on  the  face  of 
the  papers,  it  was  perfectly  manifest  that 
the  granting  of  the  injunction  was  an  abuse 
of  the  pow»  of  the  court  See  Crescent 
City,  etc.,  Co.  t.  Poliee  Jury,  32  La.  Ann. 
1196.  The  court  hdd  the  relatw  to  be  «>- 
titled  to  a  suspensive  appeal,  and  made  the 
provisional  writ  of  mandamus  which  bad 
Issued  peremptory. 

In  the  case  at  bar  the  injunction  was  not 
sought  to  restrain  the  defendants  from  car- 
rying on  their  business  as  keepers  of  a  llrery 
stable,  but  only  from  doing  so  in  the  manner 
complained  of,  which  it  was  claimed  was  re- 
sulting In  the  commission  of  a  nuisance  in- 
tolerable to  the  plaintiffs.  The  fact  that  the 
particular  plaintiff  who  perfected  the  in- 
junction by  giving  bond  does  not  own  the 
premises  which  he  occupies,  but  occupies  it 
as  a  tenant,  does  not  withdraw  from  him  and 
his  family  the  protection  of  the  law  against  a 
nuisance  affecting  their  health  or  their  com- 
fort. The  law  in  this  state  does  not  limit  its 
protection  to  parties  who  are  aggrieved  in 
dollars  and  cents  by  a  continuing  nuisance. 
Blanc  V.  Murray,  36  La.  Ann.  164.  The  right 
of  the  tenant  as  plaintiff  in  injunction  is  de- 
stroyed neither  because  of  the  joinder  with 
him  of  the  owner  of  the  premises  in  the  pe- 
tition for  an  injunction,  and  her  failure  to 
give  bond,  nor  by  the  fact  that  she  joins  liim 
in  this  court  as  one  of  the  relators  herein.  If 
the  owner  has  failed  to  give  bond,  she  may 
have  no  standing  in  court,  and  should  be  so 
adjudged;  but  the  tenant  Is  before  us,  stand- 
ing on  his  own  rights,  and  not  depending  on 
hers.  The  effect  of  the  dissolution  in  this 
case  would  be  to  authorize  and  permit  the 
defendants  in  injunction  to  do  the  act  com- 
plained of  and  restrained;,  in  other  words, 
defendants,  through  the  Judge's  order,  would 
not  only  be  authorized  to  pursue  and  carry 
on  thebr  business  as  keepers  of  a  livery 
stable,  but  to  do  so  regardless  of  what  are 
alleged  to  be  plaintiff's  legal  rights.  Had 
the  injunction  taken  out  had,  as  its  effect, 
the  entire  closing  up  at  once  of  defendants' 
establishment,  this  case  would  have  been  pre- 
sented to  us  in  a  very  different  aspect  from 
that  which  it  actually  has.  Under  the  plead- 
ings, plaintiff  has  a  vital  present  interest  In 
having  defendants'  business  conducted  in 
such  a  manner  as  would  not  result  in  a  nui- 
sance to  him.    The  Injunction  would  have 


no  greater  effect  than  that.  If  defendants' 
business  should  be  properly  and  legally  con- 
ducted, they  would  have  nothing  to  fear  from 
the  injunction,  and  therefore  nothing  to  com- 
plain of  aa  being  irreparable  in  its  injiu^  to 
them.  They  could  not  reasonably  aslc  the 
court  to  permit  them  to  carry  on  tbdr  busi- 
ness Improperly  and  illegally,  without  re- 
straint of  any  kind,  to  the  termination  of  this 
litigation. 

It  may  be  that  the  petition  for  injunction 
Is  not  as  spedflc  in  its  details  aa  it  should 
have  been,  and  that  the  injunction  is  more 
general  than  is  desirable,  (Patten  v.  Marden, 
14  Wis.  473;)  but  the  defendants  sought  no 
modification  from  the  court  below.  That  the 
granting  of  the  injunction  may  subject  de. 
fendants  to  a  liability  to  charges  of  con> 
tempt  of  court  for  alleged  violation  of  the 
provisions  may  be  true,  but  that  considera- 
tion is  very  remote  in  the  discussion  of  the 
matter  before  us.  We  cannot  assume  that 
the  plaintiff  will  seek  to  harass  defendants 
by  contempt  proceedings,  nor  can  we  assume 
that  such  proceedings  would  work  irreparable 
injury  to  them.  The  generality  of  the  terms 
of  the  Injunction  could  tu  such  proceedlngrs 
but  work  to  their  benefit,  and  plaintiff's  det- 
riment 

In  view  of  the  fact  that  the  petition  for  the 
injunction  does. not  claim  defendants'  busi- 
ness to  be  per  se  a  nuisance,  does  not  claim 
that  It  was  carried  on  in  an  unauthorized  lo- 
cality, and  does  not  pretend  tliat  the  common 
council  of  New  Orleans  has  enacted  regula- 
tions In  respect  to  it  which  defendants  have 
violated,  the  district  judge  would  unquestion- 
ably, on  a  matter  of  contempt,  bear  In  mind 
that  within  reasonable  limits  the  individual 
citizen  has  to  submit  to  some  annoyance  and 
Inconvenience  from  the  legal  exercise  of  the 
rights  of  others,  and  would  only  hold  de- 
fendants responsible  on  strict  proof  of  a  clear 
disregard  by  the  defendants  in  injunction  of 
those  obligations  which  article  666,  Civil  Code, 
declares  "citizens  owe  to  each  other  under 
the  law.  Independently  of  all  agreement." 
Wood,  Nuis.  t  498.  In  De  hi  Croix  v.  Vlllere, 
11  La.  Ann.  40,  the  court,  alluding  to  a  num- 
ber of  cases  where  defendants  in  injunction 
had  been  permitted  to  bond  the  injunction, 
said  that  an  examination  of  them  wotild  show 
that  they  were  cases  in  which  the  Injury  was 
really  appreciable  in  money,  and  where  the 
continuance  of  the  Injunction  was  likely  to 
work  a  more  serious  injury  to  the  other  side. 
That  there  were  some  things  that  bonds 
would  not  cover,  and  which  could  not  be  es- 
timated in  dollars  and  cents,  and.  If  our  laxy 
cannot  protect  in  cases  like  those,  it  but  poor- 
ly earned  the  encomiums  bestowed  upon  it 
In  Blanc  t.  Murray  the  court  said:  "In  de- 
termining the  question  of  nuisance  vA  non 
it  is  necessary  to  balance  the  rights  of  the 
parties  in  view  of  all  the  circumstances,  and 
say  whether  or  not  the  use  of  the  proi)erty 
In  the  manner  complained  of  is  reasonable, 
and  In  accordance  with  the  relative  rights  of 
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the  partfes."  This  remark  was  made  after 
a  trial  on  the  merits,  but  the  relative  rights 
of  parties  as  they  appear  prima  fade  In 
the  pleadings  are  easily  discoverable  in  this 
case.  The  parties  to  this  litigation  do  not 
stand  before  the  court,  by  any  means,  with 
an  equality  of  right  The  plalntUT  has  every- 
thing to  lose,  and  the  defendants  nothing  le- 
gally to  gain,  by  bonding  the  Injunction.  It 
might  well  be  asked,  (altering  a  little  the 
words  of  Mr.  Justice  Bgan  In  his  dissraitlng 
opinion  in  the  case  of  State  v.  Jndge,  29  La. 
Ann.  870:)  "Who  can  recall  or  repair  the 
effect  of  a  continuing  nuisance  to  the  health 
and  comfort  of  plaintiff  and  his  family,  and 
what  Is  the  effect  of  allowing  a  dissolution 
of  the  injunction  in  this  case  if  It  be  not  to 
permit  defeadants  to  continue  and  keep  up 
the  nuisance  complained  of  during  the  pend- 
ency of  the  suit,  however  long?"  We  are  of 
the  optnl<Mi  that  the  plaintiff  was  entitled  to 
a  continuance  of  the  injunction  until  the 
hearing  of  the  case  on  Its  merits,  and  that 
tlte  dissolving  of  the  same  on  bond  would 
work  irreparable  injury  to  the  relator  At- 
wood  Vlolett  He  Is  entitled  to  the  sus- 
pensive appeal  for  which  be  applied.  It  is 
therefore  ordered  and  decreed  that  the  pro- 
visional writ  of  mandamus  herein  issued  be, 
and  the  same  Is  hereby,  made  peremptory  in 
Javor  of  the  relator  Atwood  Vlolett.  Mrs. 
Penelope  A.  Vlolett  not  having  perfected  the 
injunction  by  bond  in  the  lower  court,  the 
mandamus  asked  for  Is,  as  to  her,  refused. 

(46  La.  Ann.  2» 

STATE    ez    rel.    LANGRIDGB,    Sheriff,    v. 

JUDGE  OF  TWBNTT-PIRST  JUDICIAL 

DISTRICT    COURT    FOR    PARISH    OF 

JEFFERSON.     (No.  11,411.) 

(Supreme  Court  of  Louisiana.    Jan.  2,  1884.) 

FOBFEITUBS  OF  BAIL — JUBIBDIOTIOX  OV  SURETT— 
JXJDSOTION. 

1.  When  a  legal  proceeding  la  commenced 
against  a  person,  whether  resident  within  the 
Jurisdiction  of  the  court  in  which  it  is  begun  or 
not,  the  defendant  must  be  brouKbt  in  conrt,  in 
some  one  of  the  forms  provided  by  law,  or  a 
Tolnntary  appearance  must  be  made  on  his  be- 
half, that  jarisdiction  may  attach. 

2.  When  the  proceedings  are  on  a  bond  for 
the  appearance  of  an  accused,  the  call  on  the 
principal  and  the  snrety  by  the  sheriff  under 
tiie  order  of  conrt  must  be  made,  in  order  that 
the  Judgment  pronounced  may  be  valid.  Tills 
formality  la  JurisdlctionaL 

3.  The  plaintiff  In  injunction,  having  al- 
leged that  there  was  no  process  whatever,  and 
having  complied  with  prerecjuisites  by  taking 
the  oath  required,  and  furnishing  bond  to  ob- 
tain an  injunction,  the  court  of  her  domicile 
has  Jurisdiction  to  near  the  cause  on  the  merits. 

4.  Writs  of  certiorari  and  prohibition  will 
not  issue  restraining  the  district  court  from  hear- 
ing the  case  on  the  merits,  it  being  appealable 
to  this  court 

(Syllabus  by  the  Court) 

Original  application  at  tlie  relation  of  Wil- 
liam L.  lAu^dge,  sheriff,  for  certiorari  and 
proUbition  to  the  Judge  of  the  twenty-flrat 
Judicial  district  court  for  the  parish  of  Jef- 
ferson.   Denied. 


Alfred  B.  Billings,  for  relatori  WiUlam  L. 
Thompson,  for  respondent 

BREAUX.  J.  The  plaintiff  In  Injunction, 
Eliza  Roach,  signed  a  bond  as  surety,  in  the 
sum  of  $250,  for  the  appearance  of  one 
Thomas  Jenkins  to  answer  to  the  charge  of 
forgery  before  the  seventeenth  Judicial  dis- 
trict court  for  tlie  parish  of  St  Mary.  A  fl. 
fa.  having  been  issued,  and  her  property 
seized  by  the  sheriff  of  the  parish  of  Jeffer- 
son, the  surety,  Eliza  Roach,  sued  out  an  in- 
junction to  prevent  the  sale  of  her  properly, 
consisting  of  certain  lots  In  the  village  of 
McDonoghviUe,  in  the  parish  of  Jefferson,  In 
which  she  is  domiciled.  The  grounds  of  in- 
junction are  broadly  stated:  That  she  has 
never  received  any  legal  notification  to  pro- 
duce the  body  of  Thomas  Jenkins;  that  no 
citation  was  ever  served  upon  her,  or  any 
other  legal  proceeding  had  against  her; 
that  she  never  received  any  legal  notification 
to  pay  any  sum  of  money;  that  Jenkins  is 
now  in  Jail  in  the  parish  of  St  Mary,  and 
that  the  bond  for  his  appearance  should  be 
canceled,  because  Its  conditions  are  complied 
with;  that  the  seizive  is  void.  The  relatm' 
Interposed  a  rule  in  the  district  conrt  to  dis- 
solve the  injunction,  upon  the  ground  that 
the  Judicial  district  court  for  the  parish  of 
Jefferson  was  without  Jurisdiction  to  enjoin 
the  execution  or  declare  null  a  Judgment  of 
the  district  court  of  the  parish  of  St  Mary. 
Further,  that  the  court  was  without  Juris* 
diction  to  enjoin  the  execution,  or  declare 
the  Judgment  null.  There  Is  no  evidence  be- 
fore us  that  any  Judgment  was  pronoimced. 
The  rule  before  the  court  a  qua  was  dis- 
cluirged.  The  district  coiu^  stated  as  reason 
for  discharging  the  rule  that  the  court  is 
without  Jurisdiction  to  enjoin  the  execution 
OT  declare  the  nullity  of  the  Judgment,  the 
plaintiff  might  show  improper  execution  on 
the  merits,  and  tliat  certain  allegations  of  the 
plaintiff  in  rule  to  dissolve  the  injunction 
wwe  nnsiqyported  by  needful  proof.  After 
the  court  had  thus  ruled,  and  exception  was 
filed,  setting  forth  the  same  grounds  as  In 
the  rule.  The  respondent  Judge,  in  answw 
to  the  rule  nisi  issued  by  this  court,  returns 
that  the  fl.  fa.  is  a  nullity  for  want  of  notice 
of  Judgment;  that  the  only  evidence  submit- 
ted on  the  trial  of  the  rule  to  dissolve  and  in 
support  of  the  plea  to  the  Jurisdiction  was 
the  writ  of  fl.  fa.  enjoined;  and  tliat  there 
has  been  no  Joinder,  and  no  opportunity  af- 
forded him  to  determine  the  isaoes  of  law 
and  fact 

The  case  is  appealable  to  this  court  The 
relatw  propounds  one  question  as  involving 
all  the  issues  of  the  case.  Has  the  twenty- 
first  Judicial  district  court  for  the  parish  of 
Jefferson  Jurisdiction  to  declare  null  a  Judg- 
ment pronounced  by  the  seventeenth  Judicial 
district  court  for  the  parish  of  St  Mary,  and 
enjoin  the  execution  of  that  Judgment  at  the 
instance  of  a  defendant?  Let  us  see.  In  the 
first  place,  the  question  contains  a  petltlo 


Digitized  by 


Google 


428 


SOUTHERN  BEFOBTEB,  Yoi.  14. 


(La. 


princlpU,  for  It  assames  as  proven  that  tbere 
Is  a  judgment  enjoined,  the  nullity  of  wbicu 
is  sought.  There  is  no  evidence  before  us  of 
any  Judgment  whatever.  The  plaintiff  in  in- 
junction, Eliza  Roach,  has  assumed  the  re- 
sponsibility of  alleging  in  general  terms  that 
none  of  the  required  formalities  to  obtain  a 
judgment  against  her  have  been  observed. 
At  this  stage  of  the  proceedings  the  issue  is 
the  existence  vel  non  of  any  of  the  required 
formalities.  There  are  grounds,  alleged  for 
the  injunction  entirely  ultra  the  law  author- 
izing an  injunction,  and  without  the  least 
foundation  in  law;  such  as  that  the  surety 
received  no  citation  or  notice.  If  this  refers 
to  a  citation  preceding  the  motion  to  forfeit 
the  bond,  the  position  is  absolutely  unten- 
able, and  should  not  be  for  a  momeni  con- 
sidered, for  the  law  Is  clear  that  no  notice  or 
citation  Is  required;  nor  Is  the  surety  to  be 
notified  to  produce  the  body  of  the  principal, 
further  than  the  call  made  by  the  sheriff 
under  the  order  of  the  court,  on  the  principal 
first,  and  afterwards  on  the  surety  if  the 
principal  falls  to  answer  when  called.  If 
this  call,  which  is  made  in  court,  is  the  for- 
mality the  defendant  contends  has  not  been 
compUed  with,  It  was  indispensable,  and  viti- 
ates proceedings  subsequent. 

The  broad  allegation  of  the  petition  for 
the  Injunction  includes  nonservice  of  any  no- 
tice of  Judgment  of  forfeiture.  In  some  re- 
spects the  grounds  of  Injunction  are  not 
clearly  defined.  Sufficient  remains  to  Jus- 
tify the  ruling  that  the  case  be  heard  on  the 
merits.  The  allegations  upon  the  face  of  the 
papers  suggest  the  unavoidable  inference 
that  there  was  not  actual  process  to  sustain 
a  fl.  fa.  In  Lawes  v.  Chinn,  4  Mart.  (N.  S.) 
388,  this  court  held  the  Injunction  was  a  re- 
medial writ  against  the  sheriff  to  prevent  an 
immediate  injury,  which  could  not  otherwise 
be  effectually  warded  off;  and  the  plaintiff 
was  necessarily  cited  to  gainsay  the  allega- 
tions of  the  party  and  assert  his  rights.  Ex 
necessitate  rel,  it  must  have  issued  by  the 
Judge  of  the  parish  In  which  the  execution 
was  to  be  carried  Into  effect.  The  question 
received  brief  consideration  in  case  of  Police 
Jury  ▼■  Michel,  4  La.  Ann.  84,  and  in  Hob- 
good  V.  Brown,  2  La.  Ann.  323.  The  plea  is 
not  that  the  process  is  voidable,  but  that  It  is 
void.  It  would  be  a  hardship  to  compel  a 
person  to  repair  to  a  distant  parish  to  plead 
if  a  process  is  absolutely  void.  The  juris- 
diction quoad  the  seizure  does  not  attach  un- 
less it  is  predicated  of  process  sufficient  to 
give  the  seizure  the  appearance  of  legal  sanc- 
tion. If  entirely  wanting  In  process,  there 
can  be  no  seizure  made  that  will  divest  the 
court  of  the  domicile  and  of  the  situs  of  the 
property  from  arresting  a  void  seizure.  We 
express  no  opinion  with  reference  to  any  of 
the  issues,  save  to  decide  that  the  plaintiff 
in  injunction,  having  assumed  the  burden  of 
proving  that  all  proceedings  are  void,  should 
be  heard  In  support  of  the  allegations.  The 
rule  that  the  execution  of  judgment  belongs 


to  the  court  by  which  the  cause  has  been 
tried  remains  unchanged,  and  Is  not  enlarged 
by  our  decision  in  this  case.  We  adhere  to 
the  principles  laid  down  in  Arthurs  v.  Sher- 
iff, 43  La.  Ann.  416,  0  South.  126,  from  which 
we  do  not  depart  by  deciding  that  in  pro- 
ceedings entirely  void  a  defendant  is  not  with- 
out remedy  before  the  court  of  his  domicile. 
That  the  litigation  may  be  abbreviated,  and 
the  plaintiff  in  injunction  may  be  enabled  to 
avoid  costs  to  a  large  amount,  adding  to  h«r 
burden  as  security,  we  have  been  led  to  an- 
alyze the  allegations  of  her  petition,  and  to 
read  between  the  lines.  We  are  Inclined  to 
think,  without  asHumIng  too  much,  that  ulti- 
mately the  Issues  will  reduce  themselves  to 
the  want,  possibly  of  the  service  of  notice  of 
judgment,  or  possibly  as  to  the  effect  of  a 
waiver.  In  that  case,  the  district  court  of 
St  Mary  parish  alone  has  jurisdiction.  It 
had  jurisdiction  to  have  the  principal  called 
and  his  surety,  and  to  pronounce  judgment 
on  their  default.  That  was  the  condition  of 
the  bond.  The  want  of  notice  of  judgment 
Is  not  jurisdictionaL  It  Is  therefore  ordered 
and  decreed  that  the  rule  nisi  be  rescinded, 
and  the  application  herein  be  refused. 


(«  liS.  Ann.  um 
STATE  er  rel.  FEIBLEMAN  et  al.  v.  JTTDGB 
OF  NINETEENTH  JUDICIAL  DIS- 
TRICT COURT.    (No.  11,336.) » 

(Supreme  Court  of  Louisiana.     Dec.  4.  1893.) 

Mandamus  to  Court— To  Dismiss  Depbctits 
Afpbal. 

1.  To  stay  the  execution  of  an  order  of 
seizure  and  sale  by  a  augpensive  appeal,  an  ap- 
peal bond  must  be  furnished,  witiun  the  delays 
allowed  by  law,  in  a  sum  exceeding  by  one-half 
the  sum  for  which  the  order  of  seizure  and  sale 
issued.  An  appeal  bond  in  such  a  case  is  gov- 
erned by  article  575,  Code  Pr. 

2.  Where,  In  such  a  case,  an  appeal  bond 
has  been  furnished  which  is  insnmcient  in 
amount  under  article  575,  Code  Fr.,  to  sustain 
a  suspensiye  appeal,  and  where  the  appellee 
moved  in  the  lower  court  for  a  dismissal  of 
said  appeal  on  the  ground  of  such  insufficiency, 
and  the  Judge  of  the  lower  court  refused  to 
pass  on  the  question  under  the  erroneous  belief 
that  the  matter  is  not  before  him,  relief  will 
be  granted  to  the  appellee  on  an  application  to 
this  court  for  writs  of  certiorari  and  mandamus. 

(Syllabus  by  the  Conrt) 

Original  application,  at  the  ration  of  B. 
Feibleman,  Sons  &  Co.,  for  certiorari  and 
mandamus  to  the  judge  of  the  nineteenth 
Judicial  district  court    Granted. 

Clegg  &  Thorpe,  for  relators.  Foster  St 
Broussard,  Albert  Yoorhiea,  and  Felix  P. 
Poche,  for  respondent 

PARLANGB,  J.  Edward  Feibleman  and 
others,  composing  the  commercial  firm  of 
E.  Feibleman,  Sons  &  Co.,  obtained  an  order 
of  seizure  and  sale  from  the  judge  of  the 

'  Rehearing  refused  February  5,  18&4. 
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nineteenth  Judicial  district  coart.  O.  P. 
Romero  and  IS.  B.  Bayard,  whose  property- 
had  been  seized  under  the  order,  alleging 
that  no  authentic  evidence  had  been  pro- 
duced showing  the  transfer  to  E.  Feibleman, 
Sons  &  Co.  of  the  mortgage  note  for  the  sat- 
isfaction of  which  the  order  of  seizure  and 
sale  had  issued,  prayed  for  a  suspensive  ap- 
peal from  the  order.  They  asked  that  the 
amount  of  the  appeal  bond  be  fixed.  The 
judge  granted  the  suspensive  appeal,  return- 
able to  this  court  at  Opelousas  on  the  first 
Monday  of  July,  1894,  and  he  fixed  the 
amount  of  the  appeal  bond  at  a  sum  consid- 
erably less  than  that  required  by  article  575, 
Code  Pr.  SubsequenUy,  and  after  the  de- 
lays in  which  a  suspensive  appeal  can  be 
taken  had  expired,  the  plaintiff  in  the  exec- 
utory proceedings  moved  to  set  aside  the  ap- 
I^eai  on  two  grounds,— that  the  appeal  bond 
Is  not  good,  and  such  as  the  law  requires, 
and  that  the  siureties  are  not  good  and  sol- 
vent The  re8p(»ident  Judge,  after  hearing 
the  parties,  dismissed  the  rule  to  set  aside 
the  appeal.  As  to  the  solvency  of  the  sure- 
ties, he  decided  that  the  same  was  establish- 
ed to  his  satisfaction.  But  he  did  not  pass 
on  the  question  of  the  sufficiency  of  the 
amount  of  the  appeal  b<Mid.  '  On  that  point 
he  said.  In  dismissing  the  rule:  "By  reason 
of  the  suspensive  appeal  taken,  this  court 
[the  nineteenth  Judicial  district  court]  is  di- 
vested of  all  further  control  over  the  case. 
The  supreme  court  alone  has  power  and  right 
to  pass  upon  the  sufficiency  of  the  bond  as 
to  its  amount,  which  is  fixed  by  special  pro- 
visions of  the  law.  The  law  vests  this  court, 
however,  with  the  right  and  power  to  pass 
up<m  the  solvency  of  the  sureties,  because 
solvency  is  a  fact  to  be  established  or  dis- 
proved, and  thus  requires  evidence,  while 
the  sufficiency  of  the 'amount  of  the  bond, 
being  a  naked  question  of  law,  requiring  no 
proof,  as  it  is  fixed  by  law,  is  to  be  deter- 
mined by  the  supreme  court,  which  has  ex- 
clusive control  of  the  case  on  appeal."  In 
bis  return,  the  respondent  Judge  says:  "This 
rule  [the  rule  to  dismiss  the  appeal]  was 
tried  and  discharged,  the  court  decidhig  that 
it  had  been  divested  of  Jurisdiction  to  pass 
upon  the  bond  so  far  as  its  sufficiency  In 
amount  was  concerned,  but  holding  that  the 
sureties  on  the  bond  were  solvent." 

To  stay  the  execution  of  an  OTdar  of  sei- 
zure and  sale  by  a  suspensive  appeal,  an  ap- 
peal bond  must  be  furnished  within  the  time 
allowed,  In  an  amount  one-half  over  and 
above  the  sum  for  which  the  order  Issued. 
State  V.  Judge,  22  La.  Ann.  35;  Tournlllon  v. 
Ratllff,  20  La.  Ann.  179;  Whan  v.  Irwin,  27 
La.  Ann.  707;  Landry  v.  Victor,  30  La.  Ann. 
1011.  An  order  of  seizure  and  sale  to  the 
sheriff,  directing  him  to  seize  and  sell  spe- 
cific property  to  pay  a  specified  sum,  is  un- 
questionably "for  a  specific  sum,"  within  the 
Intendment  of  article  575,  Code  Pr.  In  the 
case  above  cited,  (22  La.  Ann.  35,)  In  which 


the  district  Judge,  after  fixing  the  amount  of 
the  suspensive  appeal  bond  in  executory  pro- 
ceedings at  a  sum  less  than  that  required  by- 
article  575,  Code  Pr.,  rescinded  the  order  of 
appeal,  this  court  said:  "To  suspend  the 
execution  of  a  Judgment  for  a  specifle 
amount,  whethw  it  be  an  order  of  seizure 
and  sale  or  an  wdlnary  judgment,  the  ap- 
peal bond  mxist  conform  to  article  675,  Code 
Pr.  ToumlUon  v.  Ratllff,  20  La.  Ann.  179. 
If  the  appellant  fails  to  furnish  such  a  bond 
within  the  legal  delays,  the  appellee  has  the 
right  to  proceed  with  the  execution,  notwith- 
standing the  appeaL  Code  Pr.  art  578;  Jones 
V.  Frellsen,  9  Rob.  (La.)  186;  Poydras  v.  Pat- 
In,  5  La.  129;  Marshall  v.  Banking  Co.,  6 
La.  Ann.  360;  Montan  v.  Whitiey,  12  La. 
Ann.  175.  •  •  •  Whether  that  part  of  the 
order  fixing  the  amount  of  the  bond  in  a  sum 
less  than  that  required  by  law  for  susp^i- 
slve  appeals  was  rescinded  or  not,  the  appel- 
lee was  entiUed  to  proceed  with  the  execu- 
tion of  the  order  of  seizure  and  sale."  In 
the  case  of  State  v.  Tissot  34  La.  Ann.  90,  this 
court  said  that  the  Jurisprudence  seems  to  be 
now  firmly  settied  that  it  is  only  after  a  sus- 
pensive appeal  has  been  obtained  and  per- 
fected that  the  lower  court  oeases  to  have 
further  Jurisdiction  ov^  the  case,  and  that 
the  door  has  always  been  wisdy  left  open 
for  the  determinatlMi  by  the  court  of  the 
first  instance  of  the  question  whether  the 
Judgment  suspensively  appealed  from  shall, 
or  shall  not,  be  executed,  either  because  the 
case  is  unappealable,  or  because  no  bond  has 
been  furnished,  or  because  that  furnished 
Is  insufficient  or  because  the  surety  does 
not  possess  the  required  qualifications.  See 
the  authorities  cited  in  the  case  referred  to. 
In  the  same  case  this  court  distinctly  said: 
"Where  such  bond  [i.  e.  a  bond  for  a  suspen- 
sive appeal]  is  insufficient,  an  appellee  has 
two  remedies, — either  to  move  for  the  dis- 
missal of  the  appeal  in  the  appellate  court, 
or  for  the  e;(ecution  of  the  Judgmoit  appeal-. 
ed  from  in  the  court  of  the  first  instance.. 
Where  he  resorts  to  the  first  remedy,  the 
matter  becomes  finally  adjudicated  upon  by 
the  superior  tribunal.  Where  he  employes 
the  seccmd  remedy,  the  action  of  the  inferior 
court  is  revlsable  either  on  appeal  or  on  ap- 
plication for  remedial  process." 

In  the  Instant  case  the  relators,  who  are 
the  plaintiffs  in  the  execsatory  proceedings, 
have  elected  to  apply  for  remedial  process. 
The  learned  counsel  for  the  respondent  Judge 
pretermit  in  their  brief,  the  discussion  of 
the  questi<Hi  whether  the  bond  is  in  an 
amount  sufficient  to  sustain  a  suspensive  ap- 
peal, and  thdr  efforts  are  devoted  to  the 
task  of  showing  that  this  Is  not  a  case  in 
which  the  relief  asked  for  by  relators  can 
be  granted  to  them  under  theb:  application 
toe  remedial  process.  Relators  have  applied 
for  writs  of  certiorari  and  mandamus.  They 
could  not  have  asked  tor  the  writ  of  prohi- 
bition under  their  theory  that  the  matter 
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complalnea-  of  is  stin  in  the  lower  court  If 
the  contention  of  the  couns^  for  the  respond- 
ent Judge  be  owrect,  It  wonld  seem  that  the 
matter  presented  woold  be  one  beyond  the 
reach  of  any  remedial  process  from  this 
court  But  we  need  not  in  wder  to  decide 
the  issues  presented,  determine  whether  we 
have  the  power,  under  proceedings  such  as 
these,  to  order  the  undoing  of  unlawful  acts. 
It  would  seem  clear,  however,  that  if  a 
Judge  does  an  act  which  is  void  in  law,  his 
subsequent  affirmance  of  the  void  act 
amounts  to  naught  In  this  case  the  dis- 
trict Judge  fixed  the  amount  of  the  appeal 
bond  in  a  sum  which  the  law  declares  to  be 
Insufficient  to  sustain  a  suspensive  appeal 
His  act  was  void  for  the  purpose  int^ided. 
Subsequently,  after  hearing  the  parties,  he 
did  not  affirm  his  action,  but  simply  declined 
to  act  under  the  mistaken  belief  that  the 
matter  was  no  longer  before  him.  In  this 
he  clearly  erred.  The  matter  was  before 
him.  On  having  the  insufficiency  of  the 
hooA  called  to  his  attention,  he  should  have 
dismissed  the  suspensive  appeal.  The  mat- 
ter did  not  Involve  any  exercise  of  Judicial 
discretion.  The  failure  of  the  defendants  in 
the  executory  proceedings  to  furnish  a  bond 
sofflcient  to  sustain  a  suspensive  appeal  in- 
vested the  relators  with  the  legal  right  to  an 
execution  of  which  they  cannot  be  deprived, 
nndw  the  circumstances  of  this  case,  with- 
out a  doiia!  of  Justice. 

The  two  cases  mainly  relied  on  by  the 
counsel  for  the  respondent  Judge  in  no  wise 
conflict  with  our  views  as  herein  expressed. 
In  the  case  of  State  v.  Judge,  14  La.  Ann. 
60,  the  relator  sought  to  have  the  writ  of 
mandamus  issue  to  compel  the  Judge  of  the 
lower  court  to  rescind  an  order  for  a  suspen- 
sive appeal  fi*om  a  Judgment  whldi  the  re- 
lator contended  had  been  rendered  on  the 
Judicial  admissions  and  confessions  of  the 
appellant  and  which  Judgment  the  relator 
claimed  was  theref<Hre  unappealable.  That 
case  involved  a  matter  of  Judgment  and 
ophilon,  which  this  court  said  could  well 
await  decision  on  the  appeal  which  had  been 
taken  to  this  court  In  the  case  of  State  v. 
Judge,  42  La.  Ann.  1104,  8  South.  806,  this 
court  refused  to  compel  the  lower  Judge  to 
rescind  an  order  f<H:  a  suspensive  appeal  be- 
cause he  had  not  In  any  of  the  proceedings 
transcended  the  bounds  of  his  Jurisdiction  or 
of  Judicial  power.  The  relators  are  dearly 
entitled  to  the  relief  they  have  applied  for. 

It  is  therefore  ordered  that  the  appeal 
bond  in  this  case  is  hereby  declared  to  be  in- 
snSbAeot,  null,  and  void  for  the  purpose  of 
sustaining  the  suspensive  appeal  from  the 
order  of  seizure  and  sale  Issued  in  this  case. 
It  is  further  ordered  that  the  Judge  of  the 
nineteenth  Judicial  district  court  try  anew, 
according  to  law,  the  rule  taken  by  relators 
to  obtain  the  dismissal  of  said  snspmsive  ap- 
peal; and  the  writ  of  mandamus  herein  is 
hereby  made  peremptcwy. 


(«  La.  Abb.  K) 

STATE  V.  HART.     (No.  10J8O8.) 

(Supreme  Court  of  Louisiana.     Jan.  2,  1894.) 

Statbs  ako  Statb  Offiobrs  —  Ili<boal  BOiTDa — 
Bona  Fidb  Holsbbs— Subbbhdbb  ahd  CiJiOBL- 

1.  It  is  the  settled  Jurisprudence  of  this 
court  that  the  series  of  consolidated  bonds  of 
this  state  known  as  "Agricnltural  and  Median- 
icai  College  or  Seminary  Bonds"  ate  illegal 
and  void,  having  been  dedared  null  by  tlie  con- 
stitution of  1879;  and  this  nullity  may  be  reach- 
ed and  declared  in  the  hands  of  any  third  h<dd- 
er,  however  innocent  in  their  acquisition. 

2.  Tliat  any  one  who  shall  collect  from  the 
state  interest  on  coupons  clipped  from  said 
bonds,  after  he  has  become  advised  of  the  il- 
legality of  such  bonds,  is  under  obligation  to 
make  restitution  to  the  state  of  the  amonnts 
thus  naid  by  the  state  in  error, 

3.  In  case  the  state  treasurer,  having  of- 
ficial custody  and  possession  of  said  Illegal 
bonds,  shall  fraudulently  and  felonionsiy  con- 
vert same  to  his  own  use,  and  emlieEsle  same, 
and  collect  unduly  the  Interest  thereon,  any  one 
aiding,  assisting,  and  congpiring  with  said  treas- 
urer in  so  doing  becomes  liable  to  the  state  for 
the  amount  of  interest  thus  illegally  obtained. 

4.  In  case  such  treasurer  shall  pledge  such 
illegal  bonds  for  a  loan  of  money,  and  the 
pledgee  shall,  after  obtaining  knowledge  of  their 
illegality,  repledge  them  again  to  other  per- 
sons, this  state  of  facts  constitutes  no  defense 
to  the  state's  demand  for  possession  of  the 
bonds. 

5.  It  is  within  the  power  of  the  court,  un- 
der such  a  state  of  facte,  to  reach  and  declare 
the  nullity  of  the  Irands,  and  decree  the  right 
of  the  state  to  have  same  surrendered  to  her. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  pariah  of 
Orleans;  Frederick  T>.  King,  Judga 

Action  by  the  state  of  Louisiana  against  M. 
J.  Hart  to  cancel  certain  bonds.  There  was 
Judgment  for  plaintifT,  and  defendant  ap- 
peals.    Modified. 

Farrar,  Jonas  &  Krnttschnitt  for  appel- 
lant M.  J.  Otmninghain,  Atty.  Oen.,  (Walter 
H.  Rogers,  of  counsel,)  for  the  State. 

WATKINS,  J.  In  this  suit  three  distinct 
claims  are  made  against  the  defendant  in  be- 
half of  the  state  as  piaintlfr,  to  wit:  (1)  For 
$30,760,  amount  of  certain  checks  Issued  by 
B.  A.  Burke,  treasurer,  purporting  to  have 
been  in  payment  of  interest  coupons  on  con- 
solidated bonds  that  were  in  fact  never  sur- 
rendered; or,  in  other  words,  checics  issued 
without  any  consideration,  and  payable  to 
the  defendant's  order.  (2)  For  $24,300,  as 
the  amount  of  interest  alleged  to  have  been 
collected  by  the  defendant  or  through  his 
procurement  on  state  bonds  alleged  to  be 
void.  (3)  For  the  surrender  and  delivery  of 
certain  bonds  that  are  alleged  to.  be  illegal 
and  void,  and  unlawfully  in  the  defendant's 
possession;  that  is  to  say,  bonds  bearing  the 
numbers  728,  735,  756,  766,  775,  782,  814, 
818,  829,  882,  897,  and  890,  of  the  denomi- 
nation of  $1,000  each,  and  aggregating  $12,- 
000  in  amount  and  the  bonds  bearing  the 
numbers  1902,  1919,  1920,  1821,  1939,  1978. 
1984,  2003,  2005,  2007.  200G,  1964,  1937.  2014. 
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1933,  19m,  1928,  194S,  1918,  1932,  1947,  2041, 
20C1,  2052,  2040,  2042,  2043.  1928,  1915,  1972, 
1873,  1979,  2022,  1955,  1985,  2033,  1945,  1968, 
2004,  1930,  and  1935,  of  the  denomination  of 
$500  each,  aggregating  $20,500  in  omount 
The  i>rayer  of  the  petition  sutstantiaUy  con- 
forms to  its  averments,  though  it  does  not 
contain  any  alternate  demand  for  the  value 
of  the  bonds  as  a  quantum  meruit,  nor  any 
request  that  Judgment  condemn  the  defend- 
ant to  surrender  same,  though  it  is  concluded 
with  a  demand  for  general  relief.  The  cause 
was  tried  by  a  jury,  and  a  general  rerdlct 
was  roidered  In  favor  of  the  state  for  the 
stun  of  $55,080,  without  interest,  sustaining 
the  writ  of  sequestration,  and  commanding 
the  defendant  to  surrender  and  dediver  up 
all  of  the  bonds  claimed;  but  the  Judgment 
rendered  commanded  him  to  deliver  certain 
specified  bonds,— that  is  to  say,  all  of  the 
$1,000  bonds  claimed  in  the  petition  except 
iKtnds  numbered  766  and  776,  and,  further, 
except  bonds  of  the  denomination  of  $500 
numbered  2007,  2009,  2052,  2042,  1916,  and 
2033.  And  the  Judgment  further  decrees  the 
delivery  of  bonds  numbered  respectlvdy 
1955,  2023,  2027,  2029,  2058,  and  1942,  of  the 
denomination  of  $500  ea(^  which  are  not 
claimed  In  the  suit  at  all.  From  that  Judg- 
ment the  defendant  has  appealed. 

The  theory  upon  which  the  attorney  gen- 
eral proposes  to  hold  the  defendant  is,  as  we 
gather  from  his  petitiMi,  substantially  as  fol- 
lows, viz.:  That  undo:  the  provisions  of 
the  constitution  of  1879,  which  effected  a  set- 
dement  of  the  public  debt,  certain  bonds, 
which  had  been  Issued  to  the  Agricultural 
and  Mechanical  CoUege  and  to  the  Louisiana 
State  University  or  Seminary  fund  under 
the  act  of  1874,  were  declared  null  and  v(Hd, 
and  ordered  destroyed.  That  the  sums  duo 
said  institutions  were  recognized  as  a  debt  of 
the  Btatey  and  ordered  to  be  placed  to  the 
credit  of  said  college  and  seminary  of  learning 
on  the  books  of  the  state  audltw,  and  inter- 
est tb^eon  paid  out  of  the  current  school 
fund.  That  the  aforesaid  bonds  were  held 
by  the  state,  through  the  treasurer.  In  trust, 
and  were  in  the  possession  of  the  treasurer 
In  1879  and  1880,  and  up  to  AprU,  1888,  as  is 
evidenced  by  the  official  report  he  made  to 
the  governor,  and  which  was  transmitted  by 
him  to  the  general  assembly  la  January,  1880, 
and  which  report  was,  by  the  general  assem- 
bly, ivlnted,  and  became  a  public  document 
under  the  law,  and  contained  a  full  .and  com- 
plete description  of  said  college  and  seminary 
bonds,— setting  out  their  numbers  and 
amounts.  That  the  Agricultural  and  Me- 
chanical C3oUege  bonds  were  of  the  denomina- 
tion of  $1,000  each,  issued  in  pursuance  of 
the  funding  act,  it  being  Act  No.  3  of  1874, 
and  bore  the  numbers  710  to  905,  inclusive, 
and  aggregated  In  amount  $196,300,— Includ- 
ing two  small  bonds  for  $100  each;  and  that 
the  University  or  Seminary  bonds  were  of 
the  denomination  of  $500  each,  likewise  is- 
sued nnd^  the  funding  act  of  1874^  and  bore 


the  nnmbers  1902  to  2065,  Indtutve,  consist- 
ing of  164,  and  aggregating  in  amount  $82,- 
200,  including  two  small  bonds  of  $100  each. 
"That  all  of  said  data  will  more  fully  appear 
by  reference  to  said  offldBl  report  of  the 
treasurer,  hereto  annexed,  and  made  a  part 
of  [the  petition,]  for  greater  certainty.  Ttiat 
the  legislature  of  the  state,  by  a  formal 
resolution,  duly  passed,  and  signed  in  accord- 
ance with  law,  ordered  said  bonds  destroy- 
ed," but  that  in  fact  said  bonds  were  not 
destroyed,  and  that,  on  the  contrary,  said 
treasurer  "wrongfully  and  feloniously  did 
convert  the  same  to  his  own  use,  and  em- 
bezzled said  described  bonds."  That  the  de- 
fendant was  Interested  with  said  treasurer  in 
his  wrongful  and  illegal  conversion  of  said 
bonds,  and  thereby  became  possessed  of 
same,  and  pledged,  dealt  in,  and  negotiated 
by  sale  and  exchange  the  said  bonds,  "and 
Is  the  holder  of  a  large  quantity  of  them  at 
this  day."  That  not  only  was  the  defend- 
ant a  brok^,  and  made  such  negotiations  for 
himself,  but  he  acted  and  operated  through 
other  brokers  and  the  stodc  exchange  and 
other  agents  in  selling  and  pledging  said 
bonds.  That  he  formed  a  copartnership  with 
Alfred  Jardet,  and  opened  an  accoimt  with 
himself  in  the  negotiation  of  state  bonds; 
and  that  he  carried  on  a  similar  business 
through  Lawrence  Conroy  as  his  agent,  he 
nslng  the  defendant's  name  In  signing  notes, 
checks,  etc.  Then  the  specific  averment  is 
made  that  the  defendant  did  use,  pledge,  and 
obtain  money  aa  said  Illegal  and  void  bonds 
to  the  extent  of  $110,000,  in  this,  to  wit:  That 
on  the  17th  of  February,  1882,  he  pledged  to 
the  G^ermania  National  Bank  $53,000  of  said 
bonds,  which  he  transferred  as  collateral,  on 
that  date,  to  E.  H.  Levy  and  I^  Jardet;  that 
on  the  8th  of  March,  1882,  he  pledged  to  the 
same  bank,  to  secure  a  loan,  $4,000  of  said 
bonds,  and  redeemed  the  same  on  May  12, 
1882;  that  on  May  10,  1882,  he  pledged  to 
same  bonk  $20,000  of  said  bonds,  and  re- 
deemed the  same  on  the  18th  of  that  month; 
that  on  July  24, 1882,  he  pledged  to  said  bank 
$18,000  of  said  bonds,  and  redeemed  the 
same  tm  the  19th  of  September  following; 
that  on  October  10,  1882,  he  secured  a  loan 
Df  $12,000  from  the  New  Orleans  National 
Bank  on  a  pledge  of  such  bonds,  and  on  the 
2d  of  November  of  same  year  he  obtained 
■mother  loan  of  $5,000  on  a  pledge  of  such 
bonds.  The  averment  is  then  made  "that  in 
all  of  said  transactions  said  Hart  Instructed 
his  agents  and  partners  to  preserve  the  iden- 
tical bonds  delivered  by  him,  and  to  all  of 
which  were  attached  coupons  for  interest 
past  due  and  to  become  due;"  that  in  Octo- 
ber. 1883,  he  borrowed  from  John  Klein  St 
Co.  a  Bom  of  money,  and  pledged  $28,000 
of  said  b<«ids  to  secure  the  loan,  and  took  up 
same  on  the  27tb  of  October,  1885;  that  from 
July,  1884,  to  December  28,  1885,  he  pledged 
to  Henry  Bier  $54^200  of  said  bonds  to  se- 
cure a  loan  of  $30,800,  and  to  all  of  said 
bonds  were  attached  interest  coupons  duo 
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from  July,  1880,  with  the  exception  of  bonds 
numbered  809,  821,  823,  843,  844,  853,  884, 
and  889,  from  which  said  defendant  had  cnt 
the  coupons,  np  to  and  including  No.  20,  due 
January,  1884.  It  is  further  averred  that  the 
defendant,  "in  pursuance  of  his  agreement, 
and  in  consideration  of  bis  interest  In  said 
transactions  with  said  B.  A.  Burlce,  (treas- 
urer,) did  compound,  by  way  of  account, 
with  said  Borke,  as  to  all  of  said  l>ondB;  for 
It  la  true  that  said  Bnrke  did  have  in  his 
possession  coupons  of  one  hundred  and 
five  of  said  bonds,  part  of  which.  In  Au- 
gust, 1881,  be,  through  his  agent,  one  Gock- 
erton,  collected  from  the  State  National 
Bank,  all  of  wblcb  will  appear  in  detail  as 
follows,  to  wit:  Bonds  numbered  719,  721, 
722,  723,  724,  725,  728,  730,  731,  732,  733,  734, 
738,  739,  740,  741,  742,  745,  746,  747,  748,  740, 
750,  751,  752,  753,  754,  755,  760,  761,  762,  768, 
770,  771,  775,  778,  780,  783,  789,  and  797,— a 
total  of  40  coupons,  bearing  the  number  25. 
Bonds  numbered  732,  801,  802,  803,  806,  807, 
808,  811,  814,  815,  816,  819,  821,  823,  824,  827, 
831,  832,  835,  836,  837,  842,  843,  844,  851,  852, 
853,  854,  863,  864,  865,  866,  867,  870,  872,  873, 
877,  878,  882  883,  884,  885,  886,  887,  889,  890, 
891,  894,  895,  896,  802,  903,  904,"— a  total  of  53 
coupons,  bearing  the  number  24.  Bonds 
numbered  3906,  5606,  5607,  5608,  5609,  5610, 
5611,  5612,  5613,  5614,  5789,  and  6185,— a  total 
of  12  coupons.  It  is  then  averred  "that  the 
above  numbers  represent  a  total  of  105  con- 
solidated bonds  of  $1,000  each,  and  are  all 
numbers  published  as  belonging  to  the  Agri- 
cultural and  Mechanical  Ck>llege  bonds,  and 
of  bonds  exchanged  for  constitutional  bonds 
and  not  destroyed."  Besides  these  there 
were  coupons  of  the  $500  bonds  of  the  fol- 
lowing numbers,  to  wit:  282,  1627,  1802, 
1908,  1910,  1920,  1821,  1822,  1928,  1938,  1847, 
1949,  1951,  1952,  1860,  1976,  1078,  1682,  103, 
194,  2002,  2003,  2005,  2041,  2013,  2018,  2037, 
2029,  2032,  2035,  3840,  3041,  3042,  3043.  3047, 
3048,  3055,  3056,  3058,  3059,  3060,  3061,  2438, 
2440,— a  total  of  44  coupons.  That  the  total 
amount  represented  by  coupons  is  as  follows, 
to  wit: 

One  conpon.  No.  24,  at  $20 S     20  00 

105  conpona.  No.  25,  at  $20 2,100  00 

44  coupons.  No.  25,  at  $10 440  00 

2  coupons.  No.  25,  at  $2 4  00 

Total   amount $2,564  00 

The  averment  Is  then  made  that  in  Febru- 
ary, 1886,  the  defendant  pledged  to  the  Ger^ 
mania  National  Bank  $109,700  of  said  bonds 
to  secure  a  loan,  and  that  said  bonds  remain- 
ed thus  pledged  until  the  2l8t  of  March, 
1887;  and  on  the  1st  of  AimII,  1887,  he  pledg- 
ed to  the  Mutual  National  Bank  $100,000  of 
said  tHmds  to  secure  a  loan  of  $85,000,  which 
was  paid  mi  the  1st  of  November,  1887. 
That  said  negotiations  continued,  until,  in 
part,  the  pledging  of  said  bonds  was  chan- 
ged, to  wit:  "In  January,  1888,  and  from 
said  date  up  to  September,  1888,  when  said 


Hart,  through  his  broker,  sold  $65,000  of 
said  bonds,  and  the  same  are  now  held  by 
various  persons  in  this  city;  and,  in  addi- 
tion thereto,  the  said  Hart  has  now  in  his 
possession,  of  said  bonds,"  numbers  given 
above  and  reiterated  in  the  Judgment,  aggre- 
gating $32,500;  that  Is  to  say,  13  $1,000 
bonds,  and  41  $500  bonds.  Then  it  is  fur- 
ther alleged  that  the  defendant,  to  addition 
to  the  bonds  enumerated,  viz.  the  Agricul- 
tural and  Seminary  bonds,  "used  as  In  the 
manner  set  forth,  by  pledging,  and  did 
pledge  and  negotiate  by  sale  and  exchange, 
certain  ccmsolldated  bonds  of  the  state,  and 
numbered  5606,  5607,  5608,  5609,  5610,  5611, 
and  5612,  each  for  the  sum  of  $1,000;  that 
said  bonds  were  delivered  to  said  B.  A. 
Burke,  state  treasurer,  whose  duty  it  was  to 
destroy  the  same;  but,  unmindful  of  his 
duty,  he  feloniously  and  corruptly  converted 
same  to  his  own  use,  and  [the  defendant} 
Hart,  under  his  terms  of  agreement  with 
said  Burke,  negotiated  the  same  to  the  man- 
ner and  form  as  above  set  forth."  The 
charge  is  then  directly  made  that  after  De- 
cember, 1885,  and  possibly  after  August, 
1886,  the  defendant  "procured  to  be  altered 
all  of  said  bon&a  [that  is  to  say,  the  consoli- 
dated bonds]  and  coupons  aforesaid,  by  add- 
ing to  them  the  words:  'Interest  reduced 
to  two  per  centum  per  annum  from  January 
first,  one  thousand  eight  hundred  and  eighty, 
and  four  per  centum  per  annum  thereafter,' 
purp<Hting  and  pretending  that  said  bonds 
were  of  full  force  and  effect,  and  valid;  mak- 
ing said  alteration  an  essential  chang«,  with 
intent  to  deceive,  and  to  give  to  said  bonds 
an  apparent  validity,  and  to  make  them  ne- 
gotiable upon  the  market,  and  to  collect  the 
toterest  on  said  coupons."  It  Is  further 
averred  that  Burke,  treasurer,  did  draw,  by 
check,  out  of  the  public  moneys  of  the  state 
on  deposit  with  the  fiscal  agent,  the  State 
National  Bank,  the  sum  of  $30,760,  purport- 
ing to  be  to  payment  of  coupons  numbered 
13,  14,  15,  16,  17,  and  18,  without  specifying 
the  particular  bonds,  either  by  class  or  num- 
ber. "That  said  checks  were  drawn  to  the 
order  of  M.  J.  Hart  and  Lawrence  Oonroy, 
but  were  all  used  for  account  of  said  Hart, 
and  placed  to  his  credit,  and  by  blm  check- 
ed out  to  payment  of  Ills  and  the  said 
Burite's  private  or  p»s<Mial  matters."  Then 
follows  a  list  or  schedule  of  said  checks,  vis.: 
"October  17,  1882,  to  M.  J.  Hart,  for  $1,040; 
October  17,  1882,  to  M.  J.  Hart,  for  $1,040; 
May  23,  1883,  to  L.  Oonroy,  for  $2,500;  May 
23,  1883,  to  L.  Conroy,  for  $2,500;  May  28, 
1883,  to  M.  J.  Hart,  for  $2,000;  May  26,  1883, 
to  M.  J.  Hart,  for  $2,000;  September  28, 
1883,  to  L.  Conroy,  for  $2,000;  September 
28,  1883,  to  L.  Conroy,  for  $2,000;  July  3, 
1883,  to  L.  Conroy,  f<»  $6,000;  July  3,  1883, 
to  h.  Conroy,  for  $2,000;  AprU  10,  1884,  t» 
lu  Conroy,  for  $2,720;  AprU  15,  1884,  to  L. 
Oonroy,  for  $2,960."  Tlien  follows  the  aver- 
ment that  no  considaation  was  given  by 
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said  Hart  for  said  funds;  that  said  checks 
were  false  and  fraudulent  In  tbeir  collection 
and  appropriation,  and  the  sums  thereof 
Btaonld  be  refunded  to  the  state;  that  Hart 
well  knew  he  was  not  entitled  to  the  same, 
or  to  collect  the  same;  and  that  the  money 
was  paid  in  error  by  the  fiscal  agent  of  the 
state.  In  conclusion,  the  general  allegation 
is  made  that  Hart  was  possessed  of  full 
knowledge  of  the  said  transactions,  and  that 
In  their  arrangement  and  consummation  a 
conspiracy  existed  between  them  (Hart  and 
Burke)  to  defraud  the  state,  and  to  use  for 
their  own  p«sonal  gain  the  said  securities 
and  m<neys,  against  good  conscience  and 
morals,  and  to  the  great  injury  and  detriment 
of  the  state.  Therefore  the  defendant  is  In- 
debted to  the  state  for  the  sums  set  forth  In 
the  sum  of  130,760,  illegally  collected  from 
the  state  treasury,  on  the  checks  of  Burke, 
treasurer. 

But,  in  order  to  bring  the  discussion  of  the 
issues  of  the  case  within  narrower  limits,  it 
will  be  necessary  to  paraphrase  the  allega- 
tions of  the  petition,  and  by  so  doing  we 
find  them  to  be  of  the  following  purport, 
viz.:  First  That  the  Agricultural  and  Me- 
chanical College  and  Seminary  bonds  were 
held  by  the  treasurer  In  trust,  and  were 
actually  in  his  physical  custody  and  posses- 
sion during  the  years  1879  to  1888,  inclusive, 
and  during  which  period  of  time  same  were 
by  the  constitution  declared  void,  and  the 
general  assembly  directed  and  required  to 
destroy  them.  Second.  That  the  treasurer, 
having  official  custody  of  said  bonds,  unlaw- 
fully and  fraudulently  embezzled  same,  and 
converted  them  to  his  own  use;  and  that 
the  defendant  was  Int^ested  with  said  treas- 
urer in  the  aforesaid  Illegal  conversion  of 
said  bonds,  and  dealt  In  same  by  pledge, 
negotiation,  sale,  and  exchange,  and  Is  the 
present  holder  of  a  large  number  of  same. 
Third.  That  In  the  course  of  his  negotiations 
the  defendant  not  only  personally  superin- 
tended same  as  a  broker,  but  acted  through 
other  brokers  and  agents,  and  obtained 
money  on  said  Illegal  bonds  to  the  extent  of 
$110,000,— enumerating  various  transactions 
as  having  occurred  between  the  dates  Feb- 
ruary 17,  1882,  and  December,  1885.  Fourth. 
That  matured  interest  coupons  were  attach- 
ed to  all  of  the  aforesaid  bonds  from  date 
July  1,  1880,  with  the  exertion  of  bonds 
numbered  809,  821,  823,  843,  844,  853,  884, 
and  889,  "from  which  the  defendant  had 
clipped  the  coupons  up  to  and  inclusive  of 
No.  20,  due  January,  1884."  Fifth.  That 
Burke,  treasurer,  had  in  his  possession  cou- 
pons of  105  of  said  bonds,  part  of  which  he 
collected  in  August,  1881,  through  his  agent, 
Gockerton,  through  the  State  National  Bank, 
same  being  the  77  bonds  above  enumerated. 
Sixth.  That,  In  addition  to  the  foregoing, 
there  were  coupons  on  the  44  $500  bonds, 
which  are  enumerated  also,  being  those  al- 
leged to  be  In  the  possession  of  Burke.  Sev- 
enth. That  the  amount  claimed  of  defend- 
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ant  on  the  score  of  Interest  thus  collected  ag- 
gregates $2,564. 

1.  First  In  order  come  the  check  transac- 
tions. It  b^ng  a  claim  made  of  the  defendant 
for  $30,760,  for  this,  to  wit,  that  Burke,  treas- 
urer. Issued  certain  checloa  purporting  to 
have  been  in  payment  of  Interest  coupons  on 
consolidated  bonds  that  were  in  fact  never 
surrendered;  that  Is  to  say,  checks  that  wa*e 
issued  without  consideration,  and  made  pay- 
able to  the  defendant,  or  to  his  agent,  and  In 
this  way  same  were  unduly  collected  from 
the  fiscal  agent  of  the  state  In  error.  It  Is 
alleged  that  the  aggregate  amount  thus  drawn 
purported  to  have  been  in  payment  of  cou- 
pons numbered  respectively  13,  14,  15,  16, 
17,  and  18,  though  the  particular  bonds  to 
which  said  coupons  belonged  were  not  enu- 
merated. But  It  Is  alleged  that  all  of  the 
sums  collected  were  recdved  and  tised  by  the 
defendant,  bdng  placed  to  his  credit,  and  by 
him  checked  out  of  bank  in  payment  of  his 
and  Burke's  private  or  personal  matters. 
There  are  twelve  checlcs  In  number,  and  they 
embrace  the  dates  October  17,  1882,  and 
April  16,  1884;  four  of  them,  aggregating 
$6,080,  bdng  alleged  to  have  been  made  pay- 
able to  the  order  of  defendant,  and  the  re- 
maining eight,  representing  $24,680,  alleged 
to  have  been  made  payable  to  the  order  of 
L.  Gonroy,  who  was  defendant's  agent  for 
certain  purposes.  The  tlieory  upon  which 
the  plaintiff  proposes  to  hold  the  defendant 
is  that  Burke,  treasurer,  having  official  custo- 
dy of  the  consolidated  bonds,  unlawfully  and 
feloniously  embezzled  same,  and  converted 
them  to  his  own  use;  that  he  Issued  the 
aforesaid  checks  as  In  payment  of  certain  in- 
terest coupons,  which,  In  point  of  fact,  he  did 
not  surrender;  and  that  the  defendant,  be- 
ing interested  with  said  Burke  in  said  illegal 
conversion,  and  the  collection  and  appropria- 
tion of  the  money  collected,  for  his  own  and 
Burke's  private  account,  was  responsible 
therefor.  The  Judge  a  quo  accepted  this  the- 
ory, and  charged  the  Jury  accordingly,  the 
portion  of  his  charge  which  is  applicable  to 
this  question  being  to  the  eifect  that  if  the 
jury  find  from  the  evidence  that  the  state 
had  paid  Interest  on  coupons,  then  It  was 
their  duty  "to  find  from  the  evidence  whether 
or  not  the  defendant  has  received  such  In- 
terest on  the  checks  of  the  state."  If  so, 
then  It  was  their  duty  to  find  a  verdict  "for 
the  amount  of  interest  received  by  the  de- 
fendant, and  for  the  amount  of  coupons  so 
collected;  for  the  state,  under  the  law,  hav- 
ing received  no  consideration  for  the  money 
so  paid  to  the  defendant.  It  must  be  returned 
by  the  defendant  to  the  state,  same  having 
been  paid  in  error,  and  the  defendant  having 
no  legal  right  to  collect  or  receive  the  same." 
He  charged  the  jury  further  that  If  they 
should  "find  from  the  evidence  that  defend- 
ant did  not  receive  said  Interest,  or  any  portion 
thereof,  [theh-]  verdict  must  be  for  tibe  de 
fendant,  rejecting  the  plaIntlflF*s  demand  for 
$30,760,  the  amount  of  said  Interest  claimed 
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to  bare  been  paid  on  tbe  cbecks  of  tbe  Btate." 
No  objection  was  urged  by  plaintiff's  counsel 
to  this  charge,  and  we  must  presume  that  It 
was  perfectly  satisfactory.  We  are  therefore 
to  ascertain  whether  the  defendant  was  In- 
terested with  Burke  In  the  aforesaid  Illicit 
transactions;  or,  if  )ie  was  not,  whether  he 
recdved  money  from  the  state,  on  tbe  pay- 
ment of  coupons,  through  the  medium  of  the 
treasurer's  checks,  unlawfully  Issued. 

Now,  while  it  la  true  that  with  reference  to 
the  sums  tliat  were  by  Burke  checked  out  of 
the  treasury  there  are  no  particular  bonds 
designated,  yet,  taking  the  list  of  checks  that 
is  furnished,  and  their  dates,  it  is  evident 
that  all  the  transactions  represented  by  them 
occurred  between  the  17th  of  October,  1882, 
and  April  15,  1884,  and  during  the  lifetime  of 
L.  Conroy.  Recurring  to  the  dates  spectfled 
in  the  petition  as  those  on  which  the  defend- 
ant was  engaged  in  lx)nd  transactlonB,  and  it 
will  be  seen  that  same  began  on  the  14th  of 
February,  1882,  by  a  pledge  of  $53,000  bonds 
to  the  Germanla  National  Bank;  and  that 
the  subsequent  transactions  occurred  on  the 
8th  of  March,  1882,  on  the  lOtb  of  May,  1882, 
on  the  12th  of  May,  1882,  the  24th  of  July, 
1882,  on  the  19th  of  September,  1882,  on  the 
10th  of  October,  1882,  on  the  2d  of  November, 
1882,  on  tbe  10th  of  July,  1884,  on  the  27th 
of  October,  1885,  and  on  the  28th  of  Decem- 
ber, 1885.  Comparing  dates,  and  it  appears 
that  only  one  of  the  transactions  which  are 
detailed  in  the  petition  is  alleged  to  have 
taken  place  within  the  period  when  those 
checlcs  were  issued;  and  the  averment  of  the 
petition  is  that  the  transaction  of  that  date 
was  a  loan,  which  tlie  defendant  secured 
from  the  New  Orleans  National  Bank,  of  $5,- 
000,  on  a  pledge  of  $18,000  of  lx>nds,  which 
had  been  previously  pledged  to  the  Germanla 
National  Bank,  on  the  24th  of  July,  1882, 
prior  to  the  issuance  of  the  first  of  said  series 
of  checks.  It  further  appears  that  the  check 
transactions  occurred  antecedent  to  the  date 
of  defendant's  pledge  of  $54,000  of  bonds  to 
Henry  Bier,  on  the  28th  of  December,  1885, 
from  which  It  is  alleged  that  the  defendant 
had  cut  the  coupons  up  to  and  Inclusive  of 
coupon  No.  20,  due  January,  1884;  and  like- 
wise antecedent  to  the  date  of  defendant's 
pledge  to  tbe  Germanla  National  Bank  of 
$109,700  of  bonds,  in  February,  1886;  and 
also  antecedent  to  his  pledge  to  the  Mutual 
National  Bank  of  $100,000  of  bonds,  on  the 
1st  of  April,  1887.  It  further  appears  ftom 
tlie  allegations  of  the  petition  that  in  all  tbe 
various  tx>nd  transactions  of  the  defendant 
prior  to  the  Ist  of  September,  1888,  he  acted 
as  broker  or  agent  in  negotiating  pledges  of 
bonds,  and  that  it  was  subsequent  to  that 
date  that  he  acted  in  the  capacity  of  owner 
of  any  of  said  bonds,  or  made  sales  of  them 
in  market  Hence  it  is  from  this  standpoint 
that  we  are  to  view  the  defendant's  liability 
for  restitution  of  Interest  that  is  alleged  to 
have  been  unduly  collected  from  the  state. 

It  is  in  proof  that  the  defendant  was  absent 


hftbitually  during  the  years  1883  and  1884,  in 
New  York,  and  was  only  in  New  Orleans  for 
a  few  days  at  a  time,  and  that  most  of  the 
transactions  that  occurred  in  those  years 
were  negotiated  through  L.  Conroy.  One 
witness  states  that  he  recdved  two  checks 
of  $2,000  each  from  Li  Conroy  on  Septeml>er 
29,  1883,  and  credited  same  to  the  account 
of  Hart  and  Conroy,  though  the  account  was 
ordinarily  kept  in  the  name  of  Conroy  alone. 
He  says:  "I  presumed  it  was  Hart  and  Con- 
roy, dnce  Mr.  Hart  was  always  telling  me 
that  Mr..  Conroy  was  a  partner  with  him  in 
the  city  time  business."  He  then  makes  this 
explanation,  viz.:  "That  simply  shows  that 
on  September  29,  1883, 1  received  two  checks 
of  $2,000  each,  and  they  were  credited  to  tbe 
account  of  L.  Conroy.  I  can  teH  no  more 
about  it  I  don't  know  what  it  was  for,  or 
anything.  I  simply  know  It  is  credited  to 
his  account"  He  further  states  that  on  July 
3d  he  finds  another  oitry  on  his  cash  bo<&: 
"Lu  Conroy,  $2,000."  That  he  knovra  "noth- 
ing further  than  that  he  received  the  checks, 
but  does  not  know  to  whose  order  the  checks 
were  made  payable.  His  books  do  not  show 
to  whom  they  were  drawn,  and  he  knows 
nothing  beyond  what  his  iKwks  show."  The 
defendant  as  a  witness,  states  that  K  Con- 
roy had  charge  of  his  city  time  business  for 
a  portion  of  the  profits  during  the  years  1883 
and  1884.  That  the  money  represented  by 
the  different  checks  was  paid  by  Major  Burke 
to  Mr.  Conroy  for  tlie  accrued  interest  on  his 
different  loans.  Majcv  Burke  informed  wit- 
ness that  he  liad  given  Mr.  Conroy  the  cou- 
pons to  cover  that  and  asked  him  to  give  the 
checks  to  Conroy.  "I  found  afterwards  that 
Conroy  had  drawn  a  check  for  a  like  amount 

on   'May  31.   1883,   $4,000. Mr.   Burke," 

states  the  witness,  "said  that  he  did  not  like 
to  draw  the  checks  to  his  own  order,  being 
state  treasurer."  "They  were  coupons,"  he 
said,  "he  liad  got  from  the  bonds  that  he  had 
been  carrying  for  different  parties.  I  mean 
to  say  that  oth»  parties  were  carrying  for 
him.  Q.  Did  Major  Burke  tell  you  who  held 
the  coupons?  A.  He  told  me  that  Mr.  Con- 
roy held  the  coupons.  I  asked  Mr.  Conroy 
about  it  and  he  verified  the  statement  Q. 
Conroy  held  the  coupons  and  he  got  the 
checks?  A.  Yes,  sir.  Q.  Are  these  the  only 
two  checks  you  received  in  person?  A.  Tliat 
is  all."  He  says  there  is  no  record  in  his 
books— those  kept  by  Conroy— of  the  two 
checks  of  September  28, 1883,  for  $2,000  each, 
ever  having  been  deposited.  Finds  no  record 
of  check  dated  July  3,  1883,  for  $2,000,  and 
one  for  $6,000.  payable  to  L.  Conroy,  no  rec- 
ord of  these  checks  having  gone  into  the  busi- 
ness. He  then  refers  to  a  check  for  $2,960, 
which  was  deposited,  but  it  was  payable  to 
the  order  of  W.  B.  Stansbeny,  and  bears 
date  April  16,  1884.  It  is  evident  that  this 
check  is  not  embraced  within  tlie  calls  of  the 
plaintiff's  petition,  and  need  not  be  taken 
into  account  in  argument  This  witness  dla- 
tXcOif  and  emi^tically  states  that  he  "never 
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received  any  coniK>ns,  nor  deUvered  any  to 
liajor  Burke  for  wblch  he  gave  a  check. 
Never  cut  off  Intereat  couik>iib  and  collected 
them." 

Under  thla  state  of  facta,— and  a  critical 
examination  of  the  entire  record  shotra  no 
other,— It  Is  difficult  to  resist  the  Impression 
that  this  demand  of  the  plaintiff's  petition 
la  not  made  ont  The  Jndge  a  qno  charged 
the  Jury  "nhat  the  harden  of  proof  Is  npon 
the  state  to  prove  the  allegations  contained 
In  her  petition,"  and  that  "the  proof  offered 
must  be  Bofficleht  to  enable  them-  •  *  * 
to  grant  the  relief  prayed  for."  He  charged 
the  Jnry  farther  that  If  they  ahoold  "find 
from  the  evldmce  that  Ll  Oonroy  was  the 
agent  of  defendant,  or  did  bnslneee  toe  him 
In  his  own  name,  then  the  defendant  Is  only 
bound  by  the  acta  of  Conroy  while  acting 
within  the  scope  and  In  the  course  of  said 
basiness."  This  Isonqaestlonably  the  law,  and 
the  plaintiff's  coonsel  did  not  demnr  to  the 
charge.  It  appears  evident  that  whatever 
agency  Conroy  had  in  reference  to  the  chedcs 
In  question,  it  did  not  come  within  the 
scope  of  his  employment  or  defendant's  re- 
sponsibility, and  consequently  he  Incnrred  no 
liability  to  the  state  on  that  score.  There  is 
certainly  no  evidence  to  show  that  the 
checks  were  issned  in  payment  of  coupons 
or  frandolent  bonds,  and  particularly  in  pay- 
ment of  coupons  numbered  13,  14,  15,  16,  17, 
and  18»  as  charged,  though  it  la  clearly 
shown  that  they  were  actually  given  In  pay- 
ment of  oonpons,  and  conseqnently  for  a 
consideration. 

2.  The  second  demand  of  the  petition  is 
that  toe  124,300  as  the  amount  ot  Interest 
that  defendant  is  alleged  to  have  collected, 
or  which  was  collected  through  his  procure- 
ment on  Illegal  bonds.  BMrst  enumerating 
In  detail  the  various  bond  transactions  of 
the  defendant  with  different  persons  be- 
tween the  17tb  of  February,  1882,  and  De- 
cember 28,  1886,  the  petition  aUeges  that 
"to  all  of  said  bonds  were  attached  Interest 
coupons,  due  from  July,  1880,  with  the  ex- 
ception of  bonds  nnmbered  809,  821,  823, 
844,  858,  884,  and  889,  from  which  said  de- 
fendant had  cut  the  coupons  up  to  and  In- 
cluding coupon  No.  20,  dne  January,  1884." 
And  It  further  alleges  that  In  pursuance  of 
his  "agreement,  and  in  consideration  of  his 
Interest  In  said  transactions  with  said  Burke, 
defendant  did  compound  by  way  of  account 
with  said  Borke  as  to  all  of  said  bonds,  and 
it  is  true  that  said  Burke  did  have  in  his  pos- 
session coupons  of  105  of  said  bonds,  part  of 
which,  in  August,  1881,  he,  through  his 
agent,  one  Cockerton,  collected  from  the 
state,"— enumerating  them  by  nnmbers. 
There  are  no  other  bonds  that  are  Indicated 
by  numbers  as  those  from  which  coupons 
were  clipped  by  Burke  or  the  defendant  and 
collected  from  the  state,  but  there  are  gen- 
eral averments  which  are  sufficiently  com- 
prehensive to  cover  the  residue  of  this  par- 
ticular demand.    We  have  made  a  painstak- 


ing examination  of  the  record  In  the  vain 
endeavor  to  ascertain  the  proof  upon  which 
the  jury  rested  their  verdict  in  favor  of  the 
state  on  this  demand.  The  proof  does  not 
disclose  that  the  defendant  personally,  or 
through  any  agent  of  his,  made  any  collec- 
tion of  Interest  coupons  while  the  bonds 
were  in  his  possession.  While  the  proof 
does  show  that  the  defendant  did  have 
many  and  large  transactions  in  state  bonds, 
aggregating  hundreds  of  thousands  of  dol- 
lars,—and  many  of  such  dealings  with  Major 
Burke,— it  does  not  show  the  number  of  il- 
legal bonds  that  passed  through  his  hands; 
and  hence  It  Is  a  matter  of  impoesibllity  to 
trace  the  various  coupons  on  such  illegal 
bonds.  Btate  bonds  were  marketable,  and 
were  dally  bought  and  sold  on  'change  with- 
out suspicion  or  doubt,  and  the  defendant, 
testifies  that  he  was  not  aware  of  any  doubt 
of  the  legality  of  the  bonds  he  dealt  In  until 
the  bond  expose  of  1889.  It  Is  evident  that 
the  judge  a  qno  understood  the  success  of 
plaintiff's  case  to  depend  upon  proof  of  a 
combination  or  conspiracy  between  the  de- 
fendant and  Major  Bmrke,  as  his  charge  to 
the  jury  on  that  question  will  attest,  for  It 
says:  "If  you  find  from  the  evidence  that 
Burke,  state  treasurer,  wrongfully  converted 
said  bonds  to  his  own  vse,  and  that  the  de- 
fendant was  Interested  with  him  in  said 
wrongful  and  Illegal  conversion,  and  assist- 
ed said  Bnrke  In  negotiating  said  bonds, 
and  In  collecting  the  Interest  thereon  •  *  * 
and  that  the  state  paid  Interest  thereon 
from  January,  1880,  to  July  1,  1889,  then 
your  verdict  must  be  for  the  plaintiff  for 
$24,300  interest  on  said  bonds,  or  whatever 
portion  thereof  the  evidence  before  you 
shows  that  the  state  has  paid."  And  "if 
yon  find  from  the  evidence  that  the  defend- 
ant was  not  Interested  with  said  Bnrke  in 
said  wrongful  and  Illegal  conversion,  and 
did  not  assist  Bnrke,  as  stated  above,  then 
yonr  verdict  must  be  for  the  defendant  on 
the  claim  for  Inta-est  made  by  the  state  for 
(24,300,  on  $100,000  state  bonds."  This  por- 
tion of  the  charge  appeared  to  have  been 
acceptable  to  the  plalntifCs  counsel,  as  he 
failed  to  except  thereto,  or  reserve  objection. 
Quite  a  number  of  brokers  and  bank  offi- 
cials were  Interrogated  with  regard  to  the 
defendant's  transactions  In  state  bonds,  with- 
out any  circumstance  being  dlclted  tending 
to  show  the  existence  of  such  a  conspiracy, 
though  It  did  elicit  the  fact  that  there  were 
many  of  the  Illegal  bonds  that  figured  in 
those  dealings.  One  witness,  who  was  on 
particularly  Intimate  business  relations  with 
the  defendant,  speaks  of  one  lot  of  180  cou- 
pons,—detached  coupons,  which  represented 
$1300,— which  he  Is  confident  of  having  re- 
ceived from  the  defendant,  or  some  one  of 
bis  employes  or  agents.  But  he  aft^wards 
qualified  this  statement  by  saying  that  he 
"could  not  say  that  they  were  all  handed  to 
him  by  Mr.  Hart,  but  there  were  some  of 
them  that  certainly  werew"    He  could  not 
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say  "that  they  all  were,  because  there  were 
several  different  amounts  of  them."  This 
however,  the  defendant  positively  denies. 
The  present  treasurer  states  "that  there  is  In 
his  office  no  means  of  telling  where  any  of 
the  Illegal  payments  of  Interest  were  made; 
nothing  to  show  upon  what  date  any  of  the 
Illegal  payments  of  Interest  were  made." 
The  andltw  states  that  his  office  had  nothing 
to  do  with  the  coupons,  and  he  could  not 
tell  whether  the  treasurer  paid  out  money 
in  payment  of  Interest  coupons  prior  to  1888 
or  not  A  confidential  agent  of  Major  Burke 
was  Interrogated  on  the  part  of  the  state, 
and,  while  he  admitted  that  he  handled  a 
large  numbo-  of  bonds  for  him— over  $200,- 
000— by  negotiating  and  borrowing  money  on 
them  for  Major  Burke,  and  some  from  the 
defendant,  yet  he  states  nothing  tending  to 
show  any  conspiracy  or  Interest  In  these  deal- 
ings on  the  part  of  the  defendant  He  says: 
"There  were  many  and  large  transactions 
between  Major  Burke  and  Mr.  Hart,  with 
which  he  was  familiar.  These  transactions 
were  conducted  through  Conroy,  and  checks 
passed  both  ways."  A  clerk  in  the  office  of 
Major  Burke  during  the  time  he  was  treas- 
urer—a gentleman  who  was  evidently  upon 
close  business  as  well  as  friendly  relations 
with  him- was  Interrogated  by  the  state, 
and  be  was  asked  this  question:  "Q.  Did 
you  ever  have  any  conversation  with  Mr. 
Hart,  at  any  time,  in  relation  to  bonds?  A.  Not 
in  relation  to  any  bonds  or  coupons,  or  any- 
tlilng  of  the  kind.  I  met  him  occasionally. 
We  have  always  been  friends.  Q.  Did  you 
ever  have  any  conversation  with  him  about 
the  checks?  A.  No,  sir;  I  never  mentioned 
to  him  anything  in  regard  to  the  checks." 
This  witness  states  that  from  1882  to  1888 
he  had  almost  exclusive  control  of  the  treas- 
urer's office,  because  Major  Burke  was  fre- 
quently absent  After  a  close  investigation 
of  the  record,  we  are  unable  to  agree  with 
the  conclusions  of  the  jury  on  the  demand 
under  consideration.  There  is  certainly  no 
evidence  of  any  conspiracy  between  the  de- 
fendant and  Burke,  and  there  is  nothing  to 
show,  with  any  degree  of  certainty,  the 
amoimt  of  interest  Burke  collected  from  the 
state..  The  state  has  evidently  failed  to  dis- 
charge the  burden  of  proof  that  the  law 
Imposes  upon  every  plaintiff,  to  make  out 
a  claim  against  the  defendant  with  reasona- 
ble certainty.  Falling  in  this,  she  is  not  en- 
titled to  Judgment  on  this  score. 

3.  On  the  last  proposition  of  the  plaintiff— 
that  the  defendant  must  surrendtf  the  bonds 
enumerated  as  being  In  his  possession- there 
is  neither  much  evidence  to  consider  or  ar- 
gument to  make.  Accepting  the  doctrine 
that  Is  announced  In  Pugh  v.  Moore,  44  La. 
Ann.  209,  10  South.  710,  (and  to  which  this 
court  stands  thoroughly  committed,)  In  ref- 
erence to  the  Illegality  of  the  consolidated 
bonds  In  question,  and  treating  them  for  the 
purposes  of  the  argument  as  absolutely  and 
inherently  null  and  void,  on  what  theory  Is 


the  defendant  to  be  hdd  to  surrender  them 
under  a  judgment  of  this  court?  The  bonds 
claimed  are  described  In  detail  by  their  re- 
spective numbers,  and  the  verdict  of  the  ju- 
ry was  In  favor  of  the  state,  commanding 
the  surrendw  of  those  described,  less  cer- 
tain exceptions  already  enumerated,  and 
judgment  was  rendered  accordingly,  sustain- 
ing the  writ  of  sequestration.  The  writ  of  seq- 
uestration does  not  appear  In  the  record, 
nor  the  sheriff's  return,  showing  his  action  in 
the  premises,  notwithstanding  an  ord»  was 
made  for  the  issuance  of  the  writ  Refer- 
ring to  the  defendant's  answer,  we  find  the 
following  admission,  to  wit:  That  the  de- 
fendant was,  at  the  time  of  the  institution  of 
the  suit  In  possession  of  12  bonds  of  $1,000 
each,  and  41  of  $500  eaoh,  aggregating  $32,- 
500,  of  the  denomination  called  "0<H>aoU- 
dated  Bonds;"  but  said  bonds  "bad,  long 
prior  to  the  Institution  of  this  suit  been,  by 
defendant  pledged  as  security  for  debt  due 
by  him  to  persons  residing  outside  of  the 
state  of  Louisiana,  who  still  hold  same."  On 
this  question  there  Is  but  little  testimony 
other  than  that  of  the  defendant  himself,  and 
the  substance  of  It  is  as  follows:  That  he 
acquired  the  $32,500  of  bonds  mentlcmed 
from  Major  Burke  as  pledges  tar  money 
loaned  on  them;  but  at  the  time  he  bad  no 
knowledge  of  tiielr  Illegality,  and  no  reason 
to  suspect  their  validity;  but  that  said  IxMids 
are  not  in  his  possession.  Q.  And  you  gave 
the  consideration  which  you  have  already 
mentioned  to  him  for  them?  A.  Yes,  sir.  Q. 
Burke  pledged  those  bonds  to  you?  A.  Yes, 
sir.  Q.  And  yon  have  held  them  In  pledge 
since?  A.  Yes,  sir.  Q.  Before  the  Institu- 
tion of  this  suit  what  had  you  done  with 
these  bonds,  Mr.  Hart?  Where  were  they  at 
the  time  this  suit  was  filed,— say  on  the 
25th  of  February,  18907  A.  I  pledged  the 
b<mds,  sir.  Q.  They  were  in  this  state,  at 
the  time,  were  they?  A.  No,  sir.  Q.  Were 
they  here  at  the  time  of  the  repose  of  Burke, 
—say  In  Septembar,  1889?  A.  Yes,  sir.  Q. 
How  long  did  they  remain  here  after  that?  A. 
Oh,  some  time.  Q.  Well,  about?  A.  I  think 
that  I  had  given  them  to  the  party  about  a 
month  previous  to  this  suit  to  the  best  of 
my  recollection.  Q.  A  month  previous  to 
the  Institution  of  this  suit?  A.  Yes,  air. 
On  the  trial  the  judge  a  quo  charged  the  jury 
on  this  question  as  follows,  viz.:  "If  you 
find  from  the  evidence  that  Burke  pledged  to 
the  defendant  bonds  not  belonging  to  him, 
and  that  defendant  gave  Burke  money  there- 
for, and  holds  said  bonds  under  said  pledge^ 
or  that  the  defendant  aft«:  being  informed 
that  said  bonds  were  Invalid,  pledged  them 
to  other  persons,  thea  I  charge  yon  that  these 
facts  are  no  defense  to  the  state's  suit  for 
the  bonds,  and  your  verdict  must  be  on  the 
bonds  for  the  plaintiff."  This  part  of  the 
charge  does  not  come  within  the  scope  and 
provisions  of  the  defendant's  exception,  and 
consequently  It  may  be  considered  satisfac- 
tory;  and,  as  It  Is  a  fact  admitted  by  de- 
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fmdant,  that  he  repledged  Use  bonds  to  i»ai> 
ties  reBldlng  oatslde  of  the  «tate,  after  it 
had  become  known  that  they  were  illegal 
and  fraudulent,  audi  pledge  is  no  defense  to 
the  action  of  the  state,  on  the  theory  of  the 
casee  of  Pugh  v.  Moore,  44  La.  Ann.  209,  10 
South.  710,  and  Herwlg  t.  RichardBtn,  44 
La.  Ann.  703,  11  South.  135.  See,  alao,  State 
V.  Hart,  U  South.  507,  (No.  10,652,  just  de- 
cided.) While  it  is  true  that  these  bonds  are 
not  actually  in  possession  of  the  defMidant, 
technically  they  are,  same  having  been  pledg- 
ed <»ily,  and  may  be  recalled  at  any  time  the 
debt  is  paid.  Under  these  drcumstances  this 
court,  in  the  exercise  of  its  equity  powers, 
may  decree  the  right  of  the  state  to  have 
and  recover  said  bonds  firom  the  defendant, 
and  to  declare  them  absolutely  null  and  void 
In  Ills  bands,  or  that  of  any  present  or  future 
holder  thereof. 

On  the  admissions  of  the  defendant  In  his  an- 
swer, the  JudJB^ment  should  be  so  amended  as 
to  make  it  correspond,  in  respect  to  the  num- 
bers and  amounts  of  the  bonds,  with  the  al- 
legations of  the  petition;  and  it  should  be 
further  altered  and  amended  so  as  to  reject 
and  disallow  the  plaintiff's  money  demands. 
The  Judge  a  quo  charge  the  Jury  that  they 
must  not  ento-taln,  in  any  manner,  defend- 
ant's reoouTentional  demand,  stating  that, 
although  it  is  styled  a  reconTentional  de- 
mand, it  is  a  claim  and  suit  against  the  state 
of  Louisiana,  and  the  state  cannot  be  sued, 
directly,  or  indirectly,  in  her  own  courts,  with- 
oat  legislative  permission.  Of  a  similar  re- 
conventional  demand  we  had  occasion  to  ex- 
press the  following  opInloD  in  the  case  of 
State  V.  Hart,  (No.  10,652,  Just  decided,)  to 
wit:  "In  so  far  as  the  defendant's  recon- 
ventional  demand  is  concerned,  little  need  be 
said,  tor  the  reason  that  It  merely  alleges 
the  legality  and  binding  force  of  the  bonds  in 
his  hands  as  obligations  of  the  state.  And, 
Inasmuch  as,  in  the  course  of  our  opinion  on 
the  molts  of  the  principal  demand,  we  were 
necessitated  to  pass  upon  the  primary  validi- 
ty of  the  bonds,  there  is  nothing  left  in  the 
reconventlonal  demand  to  decide,  we  there- 
fore pretermit  any  expression  o£  opinion  <» 
the  question  of  law  raised  with  regard  to 
the  Jurisdiction  and  authority  of  this  court 
to  render  a  Judgment  against  the  state"  To 
that  oplnl<Hi  we  adhere.  It  Is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  so  amended  as  to 
make  the  numbers,  amounts,  and  description 
of  the  bonds  to  be  surrendered  to  correspond 
with  the  avermente  of  the  petition,  and  fur- 
ther amended  6o  as  to  reject  and  disallow  the 
demand  of  the  plalntlfT  for  the  restitution 
of  Interest  collected;  and,  as  thus  amended, 
the  Judgment  Is  affirmed,  with  costs  of  ap- 
peal taxed  against  the  plaintlfC  and  appellee. 

PARLANGE,  J.,  not  being  a  member  of 
this  court  at  the  time  of  the  argument  and 
submission  of  this  cause,  takes  no  part  in  the 
dedsion.    McENERY,  J„  absent,  (sick.) 


at  Hiss,  taa 

HERRINa  T.  MOSBS  et  at 

(Supreme  Court  of  MiasiasippL     Jan.  22,  1894.) 

Tax  Bais— SuvnoisiiOT  or  Dbsokiftioh  —  Fail- 
mta  TO  Sbu,  iv  FABaBi.s— Emor. 

1.  A  tax  deed  describing  the  land  conveyed 
as  the  "west  part  section  7,  township  7,  range 
2,  300  acres,"  la  not  void  for  uncertamty  of  de- 
scription. 

2.  A  sale  bv  a  tax  collector  of  a  300-acre 
lot  in  a  parcel,  instead  of  in  40-acre  parcels,  as 
required  by  Code  1880,  |  52L  vitiates  the  sale, 
even  though  there  had  never  been  a  subdivision 
of  the  section  containing  the  lot,  by  govern- 
mental survey. 

Appeal  ftom  chancery  court,  Franklin  comi- 
ty;  Claude  Pintard,  Chancellor. 

Bin  by  James  Edgar  Herring  against  A. 
and  M.  Moses  for  the  conflrmation  of  a  tax 
title.  Decree  for  defendants.  Plaintiff  ap- 
peals.   Affirmed. 

Cassedy  &  Oassedy,  for  appellant  R.  H. 
Thompson,  for  appellees. 

WOODS,  J.  The  appellant  exhibited  Us 
bill  in  the  chancoy  court  of  Franklin  county, 
praying  conflrmation  of  his  tax  title  to  the 
lands  named  herein.  Tlie  lands  were  pnr- 
diased  in  March,  1890,  at  tax  sale;  and  the 
collector's  deed  to  appellant  describes  them 
as  the  "west  part  section  7,  township  7, 
range  2,  300  acres."  The  answer  to  the  bill 
sets  up  two  defenses,  via.  (1)  the  insuffi- 
ciency of  the  description  of  the  land;  and 
(2)  the  failure  of  the  sheriff  and  tax  collector 
to  offer  the  lands  in  404cre  lots.  The  agreed 
stat^nent  of  facts  on  which  the  case  was 
tried  shows  that  the  land  was  offered  and 
sold  in  one  body,  and  not  in  40-acre  lots,  and 
that  the  section  (7)  had  been  surveyed  by 
the  govemmoit  of  the  United  States,  but  had 
never  been  divided  into  any  lots,  and  that 
the  section  was  fractional;  an  old  Spanish 
grant,  on  its  east  side,  giving  it  an  Irregu- 
lar shape. 

Neither  the  irregular  eastern  outline  of  the 
section,  nor  the  admitted  fact  that  there  had 
never  been  any  subdivision,  by  actual  gov- 
ernmental survey,  into  4(Kacre  lots,  in  any 
wise  affects  the  questions  involved.  It  the 
description  of  the  land  found  In  the  deed  be 
applied  to  the  section,  th««  will  be  found  to 
be  no  difficulty  in  identifying  the  thing  0(»- 
T^ed.  Without  the  slightest  difficulty  or  un- 
certainty, the  300  acres  in  the  west  part  of 
the  section  may  be  ascertained  In  the  man- 
ner more  than  <»ice  pointed  out  In  former  de- 
cisions of  this  court  Tiemey  v.  Brown,  65 
Miss.  663,  5  South.  104,  and  other  cases.  If 
Mrs.  Parmeter  Is  the  owner  of  76  acres  In 
the  northwest  comer  of  the  section,  and  Wil- 
liams or  Rowland  is  the  owner  of  8  or  11.68 
acres  in  the  west  half  of  the  section,  and  the 
taxes  on  their  lands  had  been  paid,  or  if  any 
other  person  owned  any  part  of  the  section 
covered  by  300  acres  laid  off  in  the  west  part 
of  the  section,  no  serious  embarrassment 
could  arise,  for  the  tax  deed  would  cover  the 
300  acres  in  the  west  part,  less  the  Parmeter 
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tract,  and  leas  ofber  tracts  In  the  same  west 
part,  situated  as  these  smaner  parcels  ap- 
pear to  be.  The  deed.  In  Its  descriptions,  Is 
sufficient  to  convey  the  300  acres  assessed  to 
unknown  owners  in  the  west  part  of  the  sec- 
tion, less  the  lands  in  the  same  area  assessed 
to  other  persons.  The  first  defense  Is  tha«- 
fore  without  merit. 

Was  the  sale  void  because  the  land  was 
not  offered  in  40-acre  lots?  We  have  al- 
ready said  that  it  was  immaterial  whether 
the  section  had  ever  been  subdivided  Into 
lots  of  40  acres  by  governmental  survey,  by 
lines  laid  out  on  the  ground.  Given  a  sur- 
vey by  the  government,  marked  out  on  the 
ground  and  evidenced  by  field  notes,  a  subdi- 
vision into  quarter  sections,  and  these,  again, 
into  four  equal  parts,  ciEin  be  readily  made. 
But,  if  the  section  had  been  so  Irregular  as 
to  be  insusceptible  of  equal  subdivision  into 
quarters  and  eighths,  still  the  whole  body  of 
land  should  not  have  been  ofTered  at  once, 
but  lots  of  40  acres,  as  required  by  law.  Hhe 
correctness  of  this  view  Is  manifest  on  an  ex- 
amination of  section  401,  Code  1880.  "In  as- 
sessing land,  a  description  of  it  as  a  part  of 
a  designated  tract  or  division,  shall  be  held 
to  embrace  such  part  as  is  the  subject  of 
separate  ownership  as  one  tract  or  division, 
whether  owned  by  one  or  several '  Jointly; 
and  when  part  of  a  designated  tract  <yt  divi- 
sion shall  be  sold  for  taxes,  the  salft  shaU 
pass  the  title  of  such  part  as  was  the  sub- 
ject of  such  separate  ownership  when  It  was 
assessed;  and  the  sale  of  a  specified  number 
of  acres  of  a  tract  containing  more  or  a  spe- 
cified portion  of  a  tract,  shall  pass  an  undi- 
vided Interest  in  the  whole  tract  equal  to  the 
proportion  which  the  number  of  acres  at  por- 
tion sold,  bears  to  the  whole  tract."  It  is 
dear  that- a  perfect  compliance  with  the  law 
requiring  offerings  in  40-acre  lots  was  feasi- 
ble in  the  case  at  bar,  for,  in  the  absence  of 
any  survey  Into  eighths  of  sectlcois,  a  sale  In 
40-acre  lots  would  certainly  have  passed  an 
undivided  Interest  in  the  whole  tract,  equal 
to  the  proportion  which  the  number  of  acres 
sold  bore  to  the  whole  tract    Afibmed. 


OAMP  et  al.  v.  DAVIS  et  al. 
(Supreme  Court  of  UissigsippL     Jan.  22,  1894.) 

VSRDICT— ReSPOHSITENESS  TO  Pl/BADINOS. 

Where  plaintiff  has  amended  by  joining 
his  itartner,  and  the  suit  is  prosecuted  as  by 
the  partnership,  a  verdict  cannot  stand  for 
more  than  the  partnership  claim,  though  the 
excess  be  dne  the  original  plalntiS  as  an  in- 
dividual. 

AK>eaI  from  circuit  court.  Pearl  Biver 
cotmty;  S.  H.  Terral,  Judge. 

Action  by  Davis  &  Markcl  agafnst  Camp  & 
Ulnton.  Judgment  for  plaintiffs.  Defend- 
ants appesL    Bevorsed. 

G.  W.  Ellis,  for  appellants.  Nugent  &  Mc- 
WUlle  and  Evans  &  Evans,  for  appellees. 


CAMPBELL,  0.  J.  This  Judgment  must 
be  reversed,  because  It  is  manifest  from  the 
testimony  of  the  plaintiff  that  Davis  &  Mer- 
kel  were  not  entitled  to  recover  what  the 
verdict  was  rendered  for;  and  of  course  Da- 
vis, alone,  who  was  shown  to  claim  Individ- 
ually a  consldwable  part  of  It,  could  not  re- 
cover after  the  amendment,  which  converted 
the  action  Into  one  In  favor  of  Davis  &  Mer- 
keL  Beversed,  and  remanded  tor  a  new 
trlaL 


ALABAMA  ft  V.  R.  CO.  v.  MAYOR,  ETC., 

OF  TOWN  OP  BRANDON. 
(Supreme  Court  of  Mississippi.     Oct  90,  1893.) 

RiltLKOAD   COMPAMIES — CHAXOB  OT  LoCATTON. 

1.  Where  the  ric^t  to  change  Its  route  has 
been  granted  unconditionally  to  a  railroad  com- 
pany, and  It  has  abandoned  the  former  location, 
it  owes  no  duty  to  bridge  or  fill  up  a  cut  in  such 
location. 

2.  The  facts  tliat  the  company,  for  a  long 
time  after  the  change,  maintained  a  bridge  over 
the  cut,  and  that  the  United  States  court  recog- 
nised the  propriety  of  bearing  the  expense  ot 
a  bridge  as  a  charge  on  the  assets  in  the  re- 
ceiver's hands,  does  not  create  a  liability  on  the 
part  of  the  company. 

Appeal  from  circuit  court,  Rankin  comity; 
A.  G.  Mayers,  Judge. 

Action  by  the  mayor  and  aldermen  of  the 
town  of  Brandon  against  the  Alabama  ft 
Vicksbnrg  Railroad  Company  to  compel  de- 
f«idant  to  bridge  or  fill  up  a  cut  on  its  for- 
mer location.  There  was  Judgment  tor  plain- 
tiff, and  defendant  appeals.    Reversed. 

Wm.  L.  Nugent  for  appellant 

CAMPBELL,  C.  J.  There  is  no  liability 
on  the  appellant  as  to  the  matter  involved  in 
this  action.  It  would  have  been  well  for  the 
legislature,  in  granting  leave  to  abandon  the 
former  location  In  Brandon,  to  have  imposed, 
as  a  condition,  the  filling  up  the  cut  or  keep- 
ing a  bridge  over  it;  but  the  right  to  change 
the  route  of  the  ralhroad  was  giyen  uncon- 
ditionally, and,  when  the  old  location  was 
abandoned,  all  duty  as  to  the  cut  was  at  an 
end.  The  facts  that  for  a  long  time  after 
the  change  the  bridge  was  kept  up  by  the 
company,  and  that  the  court  of  the  United 
States  which  appointed  a  receiver  for  the 
road  recognized  the  propriety  of  bearing  the 
expense  of  a  bridge  as  a  charge  on  the  assets 
in  the  receiver's  hands,  in  no  way  altered  the 
legal  aspect  of  the  case,  and  did  not  create 
a  liability  that  otherwise  did  not  exist  It 
is  unfortunate  that  the  interest  of  Brandon 
was  not  better  guarded  by  the  legislature  In 
dealing  with  the  subject;  but  It  it  not  the 
province  of  the  courts  to  supply  the  want 
of  legislative  care,  and  the  consequence  of 
such  want  of  care  must  be  I)orne  without  re- 
dress, which  could  be  given,  in  the  way 
sought  by  this  action,  only  by  a  disregard  of 
the  right  of  the  railway  company.  Reversed, 
and  Judgment  on  the  agreed  case  for  the  ap- 
pellant, with  costs  m  both  courts. 
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(71  Uln.  ITS) 
FIRST  NAT.  BANK  OP  MHBIDIAN  t. 
COOHBAN  et  aL 

(Supreme  Court  of  Mia^Mippi.     Oct  30,  1883.) 
Attachment— iNTSBTSNTioN— Collusion  ov  Pjlb- 

TIIIS. 

1.  A  creditw  interTenlnir  ondw  Code;  1 174, 
in  an  attachment  against  a  firm,  on  the  ground 
that  plaintiff's  daim  is  "fictitious  or  simulated," 
as  not  owing  by  the  firm,  bat,  if  at  all,  bf  one 
partner,  cannot  question  the  sufficiency  of  plain- 
tiffs' declaration,  nor  more  for  an  itemized  ac- 
count of  their  claim. 

2,  The  fact  that  plaintiffs  hare  paid  de- 
fendants cash  to  withdraw  their  plea  traversing 
the  grounds  of  attachment  does  not  sng^t  that 
"the  attachment  was  sued  out  br  collusion"  be- 
tween the  parties,  so  as  to  anthorise  intenren- 
tion  on  that  ground.     Code,  {  174. 

Appeal  from  drcnit  court,  Lauderdale  coun- 
ty;  S.  H.  Terral,  Judge. 

Action  with  attachment  by  Cochran  &  Boze- 
man  against  Litchensteln  &  Metzger  for  the 
value  of  services  rendered.  Appeal  of  In- 
tervener, the  First  National  Bank  of  Merid- 
ian, from  a  Judgment  sustaining  the  attach- 
ment   A£Elrmed. 

Hamm,  Witherspoon  ft  Wltherspoon  and 
Miller  &  Baskin,  for  appellant  Oocfaran  ft 
BoEenum,  In  pro.  per. 


COOPER,  J.  The  appellees  sued  out  an 
attachment  against  the  firm  of  Litchensteln 
&  Metzger  upon  a  dalm  of  ^600  for  services 
rendered  by  them  to  said  defendants  as  at- 
torneys at  law.  The  appellants,  creditors  of 
the  defendants,  petitioned  for  leave  to  inter- 
vene under  the  provisions  of  section  174  of 
tbe  Code,  which  provides  that  "any  creditor 
of  the  defendant  In  attachment,  upon  filing  a 
petition,  under  oath,  averring  that  he  la  a 
creditor,  and  that  the  grounds  of  attach- 
ment alleged  are  untrue,  or  that  the  attach- 
ment was  sued  out  by  collusion  between  the 
plaintiff  and  defendant,  or  that  the  debt 
claimed  by  the  plaintiff  is  flctltlouB,  or  simu- 
lated. In  whole  or  In  part  or  any  other  fact 
showing  fraud  or  collusions  In  suing  out  the 
attachment,  may  Intervene,  and  make  de- 
fense, and  In  such  case  the  facts  stated  In 
the  petition  shall  be  tried,"  etc.  By  their  pe- 
tition the  Interveners  stated  that  "the  debt 
claimed  by  sold  Cochran  ft  Bozeman  was  not 
owing  to  them  by  the  said  Litchensteln  & 
Metzger,  but  was  a  debt  due  and  owing, 
if  at  all,  by  the  defendant  W.  Litchen- 
steln, and  so  said  debt  or  claim  was,  as  a 
debt  or  claim  against  said  Litchensteln  ft 
Metzger,  fictitious,  as  petitioners  believe  and 
state  and  charge,  and  that  the  partnership 
property  of  said  Litchensteln  &  Metzger  was 
not  liable  to  said  writ  of  attachment  the 
said  Litchensteln  ft  Metzger  being  wholly  In- 
solvent. Since  the  only  fact  stated  by  the 
interveners  In  their  petition  was  that  the  debt 
claimed  was  not  due  by  Litchensteln  &  Metz- 
ger, but  was  due.  If  at  all,  (which  fact  was 
not  denied,)  "by  the  defendant  litchensteln; 


and,  since  the  statute  expressly  declares  that 
the  trial  upon  the  Intervention  shall  be  of  the 
facts  stated  in  the  petition,  it  would  seem 
that  a  very  narrow  question  was  presented  In 
the  lower  court 

Having  been  admitted  to  defend,  and  hav- 
ing selected  the  issue  they  desired  to  make, 
the  interveners  at  once  began  to  matte  excep- 
tion to  the  suflScIency  of  the  plaintiffs'  dec- 
laration, and  to  move  for  an  itemized  account 
of  the  services  rendered,  and  took  exception 
to  the  action  of  the  court  in  overruling  thei» 
exceptions  and  applications,  and  such  action 
is  now  assigned  fOr  error.  We  are  unable  to 
see  In  what  manner  these  matters  concerned 
the  interveners,  in  the  light  of  the  issue  they 
had  presented.  They  did  not  contest  the  ex- 
istence of  the  dalm  asserted  by  the  plaintiffs 
otherwise  than  to  assert  it  to  be  the  indlvld- 
nal  debt  of  Litchensteln,  instead  of  being  a 
firm  obligation.  That  the  sum  demanded 
was  reasonable  In  amount,  and  due  by  Lltcn- 
ensteln,  was  not  disputed,  or  attempted  to  be. 
The  sole  contention  was  that  the  firm  was 
not  bound,  and  therefore  its  property  could 
not  be  subjected  to  the  payment  of  the  debt 
We  con  see  nothing  in  the  evidence  even 
tending  to  prove  the  fact  stated  In  appel- 
lants' petition,  and  no  other  result  than  that 
reached  In  the  lower  court  could  be  permitted 
to  stand. 

During  the  investigation  it  was  made  to  ap- 
pear that  the  plaintiffs  in  attachment  had 
paid  to  the  defendants,  or  to  their  attorneys 
for  them,  |300  in  cash,  in  consideration  of 
the  withdrawal  by  the  defendants  of  their 
plea  traversing  the  grounds  upon  which  the 
attachment  was  sued  out  The  Interveners 
thereupon  asked  to  be  permitted  to  so  amend 
their  petition  as  to  charge  that  the  attach- 
ment had  been  sued  out  by  collusion  between 
the  plaintiffs  and  defendants.  The  court  re- 
fused to  permit  this  to  be  done,  and  this  is 
assigned  tot  error.  The  action  of  the  court 
In  this  respect  was  correct  The  fact  that 
the  plaintiffs,  after  the  institution  of  their 
suit,  found  themselves  tmable  to  maintain 
the  truth  of  the  averments  upon  which  the 
attachment  was  sued  out,  and  thereupon  paid 
the  defendants  not  to  interpose  or  to  with- 
draw their  plea  putting  In  issue  the  said 
grounds  of  attachment,  does  not  suggest  that 
it  had  been  sued  out  by  collusion  with  the  de- 
fendants. On  the  contrary,  it  suggests  that 
the  defendants  were  thriftily  making  profit 
of  thdr  advantage  over  their  creditors  by 
converting  into  concrete  cash  their  abstract 
rights  of  defending  the  suits  brought  against 
them.  In  fact,  It  appears  that  the  inter- 
vening creditors,  who  themselves  had  sued 
out  attachments,  had  also  paid  to  these  in- 
solvent defendants  $750  in  money.  In  consid- 
eration (In  part  at  least)  of  which  they  had 
witlidrawn  their  plea  to  the  action  of  these 
creditors.  If  bargains  of  like  character  were 
made  by  these  defendants  with  all  attaching 
creditors,  they  should  then  be  in  very  com- 
fortable circumstances.    They  have,  in  any 
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event,  shown  a  "new  way  to  pay  old  aebts," 
and  get  good  boot  in  the  transaction.  The 
Judgment  la  affirmed. 


in  uiBs.  10} 

JONBS  T.  MIIXSAFS  et  al. 
(Snpreme  Ck>iirt  of  MissiasippL    Oct  30,  1893.) 

LaNDLOKD  and  TeNAHT — RbFAIBS — IkFI/IBD  Coyi- 
JfANT. 

1.  In  a  lease  of  the  lover  story  of  a  build- 
ing, the  lessee's  express  covenant  to  repair  the 
leased  room  to  suit  his  particular  business  does 
not  imply  a  covenant  by  the  lessor  to  make 
general  necessary  repairs. 

2.  The  lessor's  retention,  for  his  own  use, 
of  the  upper  story  of  a  building,  of  which  he 
leases  the  lower  story,  does  not  impose  on  him 
any  duty  to  repair. 

Appeal  from  circuit  court.  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  W.  C.  Jones  against  K.  W.  Mill- 
saps  and  another  for  damages  for  failure  to 
repair  premises  leased  by  them  to  plalntifr. 
Judgment  toe  defendants.  Plaintiff  appeals. 
Affirmed. 

E.  E.  Baldwin,  for  appellant  Brame  & 
Alexander,  for  appellees. 

WOODS,  J.  While  the  declaration,  in 
some  of  its  allegations,  Is  somewhat  indefi- 
nite or  uncertain,  yet  we  do  not  think  it  so 
Indefinite  or  uncertain,  as  a  whole,  as  that 
the  precise  nature  of  the  complaint  is  not 
apparent.  While  parts  of  the  language  em- 
ployed are  involved  (x  obscure,  the  pleading 
does  nevertheless  contain  a  statement  of 
the  facts  constituting  the  cause  of  action,  in 
ordinary  language.  Otir  statutes  are  de- 
signed to  obviate  the  necessity  for,  and  the 
use  of,  all  technicalities  in  all  pleadings, 
and  to  enable  every  litigant  to  have  his 
complaint  entertained  and  heard  on  his  stat- 
ing the  facts  constituting  his  cause  of  ac- 
tion in  ordinary  and  concise  language.  If 
Irrelevant  or  redundant  matter  Is  Inserted 
in  the  pleading,  the  opposite  party  should 
move  to  strike  out  such  matter.  If  the  al- 
legations of  the  pleading  are  so  Indefinite  or 
uncertain  that  the  precise  nature  of  the  com- 
plaint is  not  apparent,  on  motion  of  the  oppo- 
site party  the  court  will  cause  the  same  to  be 
made  d^nite  and  certain,  or,  this  falling, 
wiU  strike  the  pleading  from  the  files.  Code 
1892, 1 704.  On  this  branch  of  the  case,  and 
beyond  these  general  observations,  we  think 
it  proper  only  to  add  two  partlcularizatlons, 
viz.:  (1)  The  first  special  cause  of  demurrer  is 
not  well  taken.  On  examination  of  the  writ- 
ten contract  we  find  that  the  lessee  (the  plain- 
tiff below)  covenants  to  make  certain  specific 
repairs  and  alterations  in  and  upon  the  leas- 
ed storeroom,  and  for  other  repairs  that  may 
be  necessary,  mr  charges  which  he  may  deem 
requisite.  That  all  the  repairs  and  altera- 
tions covenanted  for  on  the  lessee's  part 
are  limited  to  the  leased  storeroom  Is  quite 
manifest  (2)  The  eight  special  grounds  of 
demurrer  are  not  maintainable.     Reference 


to  the  transcript  before  us  shows  that  it  is 
the  "cost  and  carriage  and  value  of  the 
goods,"— damages  which  the  schedule  filed 
with  the  declaration  contains.  But  this 
schedule  was  unnecessary,  and  this  part  of 
the  declaration  may  be  treated  as  surplus- 
age. With  this  useless  matter  disregarded, 
we  stlU  find  a  distinct  averment  of  the  plead- 
ing that  the  plaintiff  is  injured  and  dam- 
aged to  the  value  of  $400. 

We  come  now  to  the  consideration  of  the 
real  contention  between  the  parties,  present- 
ed in  the  last  special  cause  of  demurrer, 
and  that  Is,  to  state  it  fairly  and  fully:  Can 
the  lessor,  in  this  particular  case  of  the 
leasing  of  the  lower  story  to  the  plaintiff, 
with  retention  of  the  upper  story  in  his  own 
possession  and  use,  be  held  liable  for  nec- 
essary repairs,  in  the  absence  of  any  cove- 
nants to  keep  in  repair  imposed  upon  him  by 
the  written  contract  of  lease,  and  In  the  ab- 
sence of  deceit,  misrepresentation,  or  fraud? 
The  general  rule  that  a  landlord,  in  the  ab- 
sence of  express  covenants  in  the  contract 
of  lease,  and  In  the  absence  of  deceit  or  mis- 
representation, cannot  be  held  liable  on 
any  implied  warranty  on  Ills  part  for  re- 
pairs, Is  not  called  In  controversy  by  counsel 
for  appellant,  as  we  understand  his  argu- 
ment. The  correctness  and  the  universality 
of  the  rule  as  stated  are  admitted;  but  the 
lease  of  a  lower  story  by  a  landlord  retain- 
ing the  other  parts  of  the  building  in  his 
own  possession  and  use  presents  a  case  ex- 
ceptional to  the  general  rule,  it  is  contend- 
ed. This  position  rests,  as  It  appears  to  us, 
upon  one  of  two  groimds:  (1)  Either  upon 
an  implied  covenant  for  repairs  on  the  les- 
sor's part,  springing  out  of  the  written  con- 
tract Itself;  or  (2)  upon  the  relationship  of 
the  parties  to  each  other  and  to  the  leased 
premises.  The  subject  is  not  free  from  dif- 
ficulty, nor  is  there  wanting  eminent  author- 
ity for  both  of  the  grounds  Just  mentioned, 
of  fixing  liability  upon  the  lessor.  Let  us 
examine  these  In  orda:,  and  in  the  light  of 
the  authorities  cited  in  suppcHrt  of  them. 

The  first  proposition  is  to  fix  liability  for 
repairs  upon  the  lessor,  in  the  absence  of 
any  express  covenants  in  the  written  con- 
tract of  lease,  on  an  implied  covenant  grow- 
ing out  of  the  lessee's  express  covenants  to 
repair  the  leased  storeroom.  In  the  case  at 
bar  there  are  two  ready  answers  to  the  con- 
tention: (1)  The  repairs  and  alterations 
covenanted  for  by  the  lessee  are  not  to  -be 
supposed  to  refer  to  repairs  of  ordinary  wear 
and  tear.  These  were  Imposed  by  law,  and 
needed  no  sanctions  of  covenant  They  are, 
as  is  plainly  to  be  seen  in  the  contract,  cove- 
nants for  extraordinary  repairs  or  altera- 
tions, to  be  made  for  the  peculiar  accommo- 
dation of  the  lessees'  business.  And,  (2) 
CMiclusively,  to  raise  this  implied  covenant 
to  repair  by  the  lessor  would  be  to  introduce 
Into  the  written  contract  of  the  parties  a 
most  important  condition  which  they  did  not 
incorporate  in  it  themselves  when  they  re- 
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duced  their  agreement  to  writing.  It  would 
amount  to  an  essential  modification  by  parol 
of  a  written  contract  It  would  be,  not  the 
explanation  by  parol  of  an  obscurity  on  the 
face  of  the  contract,  but  the  substitution  of 
one  contract  for  another,— a  contract  by  parol 
for  the  written  one  made  by  the  parties. 
The  case  of  Blssell  t.  Lloyd,  100  111.  214,  af- 
fords distinct  support  to  the  contention  of 
appellant  as  to  the  Implied  covenant  of  the 
lessor  to  repair  the  portion  of  the  building 
whose  possession  he  retained,  in  wder  that 
the  comfort  or  security  of  the  tenant  of  the 
leased  room  might  be  maintained.  But  there 
Is  no  attempt  to  fortify  this  conclusion  of 
the  supreme  court  of  Illinois  by  reason  or 
authority.  It  is  the  naked,  dogmatic  asser- 
tion of  a  court  of  last  resort,  and  we  decline 
to  yield  our  assent  to  it. 

The  other  ground  of  contention,  viz.  the 
liability  for  repairs  on  the  part  of  the  lessor 
in  cases  where  a  part,  (mly,  of  the  prem- 
ises are  leased,  and  the  remainder  retained 
by  the  landlord,  because  of  the  relationship 
of  the  parties  to  each  other  and  to  the  prop- 
erty, seems  to  be  clearly  recognized  In  the 
case  of  Toole  y.  Beckett,  67  He.  544.  The 
decision  and  Its  reasoning  are  not  satisfacto- 
ry, and  the  vice  of  the  opinion  Is  that  it 
confounds  the  passivity  of  the  landlwd  with 
afiarmative  actio;a  on  his  part  amounting  to 
negligence.  It  overlooks  the  fundamental 
principle  in  all  leases  by  which  the  lessor 
is  made  to  "hand  off"  during  the  continu- 
ance of  the  lease.  He  may  not  be  required 
to  affirmatively  aid  the  tenant  in  repairs, 
and  be  may  not  affirmatively  act  Inconsist- 
ently with  his  lessee's  right  to  possession 
and  enjoyment;  and,  so  long  as  the  Irasor 
abstains  from  all  action,  he  is  within  the  line 
of  his  duty.  The  Maine  case  confounds  neg- 
ligence with  nonintervention,  and  is  un> 
sound.  A  critical  study  of  the  case  of  Priest 
V.  Nichols,  116  Mass.  401;  KIrby  v.  Associa- 
tion, 14  Gray,  248,  and  Looney  v.  McLean, 
129  Mass.  33,— the  two  f orm«:  cited,  and  sup- 
posed to  have  been  followed,  by  the  coiurt 
In  67  Me.,  and  the  last  relied  ui>on  by  ap- 
pellant's counsel,— readily  distinguishes  them 
from  the  Maine  case  and  the  case  at  bar. 
The  case  of  Kirby  v.  Association,  14  Gray, 
249,  determined  that  "the  owner  of  a  build- 
ing leased  In  several  tenements,  who  is 
bound  to  make  all  necessary  repairs,  and 
has  control  of  the  passageways  and  doors 
for  that  purpose,  and  who  keeps  the  keys, 
and  opens  and  closes  the  doors  of  portions 
of  the  building  at  times  fixed  by  occupants, 
Is  not  relieved  from  liability  for  Injuries 
caused  by  defects  in  the  building,  or  by  the 
falling  of  snow  and  ice  therefrom."  The 
case,  on  its  facts,  does  not  bear  the  slightest 
semblance  to  the  case  at  bar,  nor  Is  the  opin- 
ion of  the  court  authority  for  the  proposition 
we  are  considering.    The  case  of  Priest  v. 


Nichols,  116  Mass.  401,  presents  a  clear  case 
of  negligence  in  affirmative  action  on  the 
landlord's  part.  The  landlord  occupied  the 
upper  story,  and  negligently  Injured  his  ten- 
ant below  by  water  escaping  from  a  waste 
pipe  and  frotn  an  engine  which  the  landlord 
used  and  had  charge  of.  Here  liability  was 
imposed  for  negligence  in  affirmative  action 
by  the  landlord  in  the  use  of  his  engine  and 
waste  pipe.  The  case  of  Looney  v.  McLean, 
129  Mass.  33,  held  that  a  landl(H-d  who  lets 
rooms  In  a  tenement  house  to  different  ten- 
ants, with  a  right  of  way  In  common  over 
a  staircase,  is  bound  to  keep  such  staircase 
in  repair;  but  that  is  not  the  case  at  bar. 
If  the  weight  of  authority  is  controlling,  it 
will  be  ascertained,  on  examination,  that  the 
current  is  against  liability  of  the  lessor  in 
such  case  as  this.  See  Walker  v.  Gilbert,  2 
Hob.  (N.  Y.)  214;  Doupe  v.  Genln,  45  N.  Y. 
119;  Ward  v.  Fagin,  101  Mo.  669,  14  S.  W. 
738;  Cole  v.  McKey,  66  Wis.  500,  29  N.  W. 
279;  Purcell  v.  SJngUsh,  86  Ind.  34;  Krue- 
ger  T.  Perrant,  29  Minn.  385,  13  N.  W.  158. 
This  line  of  decisions  rests  upon  sound  rea- 
son. The  general  rule  is  firmly  established 
that  no  implied  covenant  for  repairs  can  be 
raised  against  the  lessor.  The  lessee  cannot 
Invoke  an  implied  covenant  of  the  landlord 
that  the  leased  premises  are  fit  and  suitable 
for  the  lessee's  business  or  use.  The  intending 
tenant  must  use  his  own  faculties,  and  Judge 
for  himself  if  the  premises  he  desires  to  lease 
are  in  repair,  and  are  suitable  for  bis  use.  If 
he  wishes  to  protect  himself  against  the  haz- 
ards of  subsequently  accruing  accidents  or 
defects  requiring  repairs,  he  must  do  so  by 
proper  covenants  In  his  contract  of  lease.  He 
takes  his  leased  premises  for  better  or  for 
worse,  as  an  ancient  authcHrity  aptly  charac- 
terizes his  taking.  He  takes  the  premises  as 
he  finds  them,  and  he  must  return  them,  as 
nearly  as  possible,  in  like  condition.  This 
necessarily  involves  his  making  repairs  on 
the  property  during  the  term  of  his  lease. 
And  all  this  must  be  true— all  this  Is  true— 
whether  he  lease  one  room  oc  six,  the  whole 
or  a  part  of  the  house.  If  he  rents  the 
whole,  the  wisdom  and  necessity  of  his  pro- 
tecting himself  In  his  contract  by  stipulat- 
ing for  repairs  by  his  landlord  appears  to 
be  not  less,  but  greater,  than  if  he  rents  a 
part,  only.  The  rule  extends  to  the  whole 
premises,  and  to  every  part  of  the  prem- 
ises. The  duty  of  the  tenant  to  examine 
the  premises,  and  protect  himself  by  proper 
stipulations  in  his  contract  of  lease  if  dan- 
ger is  suggested  by  his  examination,  Is  the 
same  in  case  'of  the  leasing  of  a  whole  or  of 
a  part,  only.  He  cannot  fix  liability  upon 
his  lessor  by  some  supposed  implied  cove- 
nant to  repair,  when  he  had  It  in  his  power 
to  create  this  covenant  expressly  in  the 
written  contract,  and  failed  to  do  so.  Af- 
firmed. 
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BLTTMENFELD  et  al.  t.  SEWARD  et  aL 

(Suinreme  Oooit  of  Bfississippi.     Jan.  1,  1884.) 

BxEODTiON— Levy  ost  Pabtser'8  Intbkbst— Jodo- 

MEKT  Lien — Priobiti^b. 

1.  A  jadgment  creditor  of  a  partner  cannot 
take  in  execution  any  specific  article  of  the  part- 
nership property,  but  mnst  levy  on  the  int^est 
of  the  partner  in  the  entire  assets. 

2.  Where  a  creditor  contracted  to  pay  the 
operating  expenses  of  his  debtor's  sawmill,  and 
the  cost  of  timber,  and  then  to  apply  the  profits 
to  the  payment  of  the  debt,  such  creditor  had 
a  lien  on  the  products  of  the  mill  superior  to 
the  rights  of  judgment  creditors  of  the  debtor. 

Appeal  from  circuit  court,  Choctaw  coun- 
ty;  C.  H.  Campbell,  Judge. 

Proceedings  to  subject  property  of  Blumen- 
feld  &  Fried  to  the  judgment  of  Seward 
Bros,  against  Lewis  &  Son.  From  a  judg- 
ment for  Seward  Bros.,  Blumenfeld  &,  Fried 
appeaL    Reyersed. 

Daniel  St  Rlchards<m  and  Mnldiow  &  Nash, 
for  appellants.    J.  W.  Barron,  tor  appellees. 

COOPER,  J.  The  jadgment  In  this  cause 
must  be  reversed.  There  are  two  grounds 
of  defense  against  the  right  of  appellees  to 
subject  the  property  seized  to  their  judgment, 
eithw  of  which  Is  o(HKduBlye.  The  first  is 
that  the  creditor  of  one  member  of  a  firm 
cannot  take  In  execution  any  spedflc  article 
of  the  partaershlp  property,  but  must  levy 
upon  the  Interest  of  the  partner  in  the  entire 
assets.  At  common  law  this  was  effected 
by  seising  the  entire  assets,  which  seizure 
dissolved  tbe  partnership,  and  the  purchasor 
imder  execution  became  tenant  in  common 
with  the  other  partners.  Sanders  v.  Young, 
31  Miss.  111.  But  by  the  Code  of  1880,  | 
1T70,  (foUowlng  the  Codes  of  1857  and  1871,) 
it  Is  provided  that,  when  a  defendant  In  ex- 
ecution shall  own  or  be  mtitled  to  an  Inter- 
est in  any  prop«iy  not  exdtisively  in  his 
own  possession,  sudi  interest  may  be  levied 
on  and  sold  by  the  sherlfT  without  taking 
the  property  into  his  actual  possession.  And 
since  he  may  levy  without  disturbing  the 
possession  of  the  other  co-owners,  he  must 
do  so.  WUlis  V.  Loeb,  69  Miss.  169.  But  If 
the  appellees  were  creditors  of  the  firm  of 
Lewis  &  Son,  there  would  have  been  no 
vendible  interest  in  the  property  seized.  The 
timber  from  which  the  ties  were  cut  was 
bought  and  paid  fbr  by  appellants,  onder 
an  arrangement  between  them  and  Lewis  & 
Son,  by  which  the  cost  of  the  timber  and  the 
vpexating  expenses  of  the  saw  mill  were  to 
be  first  paid,  and  the  profits  were  to  be  ap- 
plied by  appellants  to  the  payment  of  a  debt 
they  held  against  Liewls  &  Son.  This  debt 
far  exceeded  the  value  of  the  property  seized, 
and  Qlnoe  Lewis  &  S<m  could  not  recover  the 
property  without  paying  the  debt  for  which 
it  stands  pledged,  neither  could  their  cred- 
itors. If  the  timber  from  which  the  ties 
were  cut  had  been  the  property  of  Lewis  & 
Son,  a  different  question  would  be  presented; 


bat  in  the  act  of  acquiring  the  ownership 
of  the  property  a  lien  was  fixed  upon  it  in 
favor  of  appellants,  under  their  contract  with 
Lewis  &  Son,  and  this  lien  was  superior  to 
the  rights  of  judgment  creditors.  Cayce  v. 
Stovall,  60  Miss.  896.    Judgment  reversed. 


Cn.  Miss.   >78) 
WILKINSON  V.  HILLER  et  al. 
(Supreme  Court  of  Mississippi.     Jan.  22,  1884.) 

Cancbllatioh  or  Tax  Title  —  Necessitt  ov  Ti- 
tle IH  Plaiktiff. 
One  who  seeks  to  cancel  the  tax  title 
of  another  must  show  title,  legal  or  equitable, 
in  himself. 

Appeal  from  chancery  court,  Amite  county; 
maude  Pintard,  Chancellor. 

Bill  by  H.  HlUer  &  Co.  against  A.  M.  WU- 
klnson  to  caned  a  tax  title.  Decree  for  plain- 
tiffs.   Defendant  appeals.    Reversed. 

Ratcllff  &  Wiklnson,  for  appellant  T.  Mc- 
Knlght,  for  appellees. 

COOPER,  J.  The  appellees  exhibited  their 
bill  to  cancel,  as  a  cloud  upon  their  title,  a 
tax  title  asserted  by  appellant  to  the  lands 
described  in  their  bill.  The  complainants 
aver  that  they  are  the  owners  of  the  land  in 
controversy,  and  this  averment  is  denied  by 
the  defendants.  We  find  nothing  in  the  rec- 
ord sustaining  this  material  and  controvwted 
assertion,  and  for  this  reason  the  question  as 
to  the  validity  of  the  tax  title  of  the  defend- 
ant becomes  immaterial;  for,  regardless  of 
its  validity  or  invalidity,  the  complainants, 
who,  from  the  record  before  us,  are  strangers 
to  the  original  title,  have  no  right  to  bring 
it  in  question.  We  cannot  comprehMid  bow 
the  error  of  supposing  that  one  proving  no 
title  may  get  relief  in  equity,  in  this  class  of 
cases,  has  survived  through  so  many  years 
against  a  uniform  series  of  decisions,  begin- 
ning In  the  year  184S.  If  anything  can  be 
considered  settled  by  decision,  it  is  that  a 
complainant  seeking  to  cancel  the  title  of  his 
adversary  must  show  either  a  good  legal  or 
equitable  title  in  himself.  Taylor  v.  Strong, 
10  Smedes  &  M.  63;  Boyd  v.  Thornton,  13 
Smedes  &  M.  338;  Huntington  v.  Allen,  44 
Miss.  654;  Adams  v.  Harris,  47  Miss.  144; 
Walton  V.  Tosten,  49  Miss.  669;  Handy  v. 
Noonan,  61  Miss.  166;  Cook  v.  FrUey,  61 
Miss.  1;  Phelps  r.  Harris,  51  Miss.  788; 
Griffin  V.  Harrison,  52  Miss.  824;  Harrlll  v. 
Robinson,  61  Miss.  153;  Hart  v.  Bloomfield. 
66  Miss.  101,  5  South.  620;    Soria  v.  Stowe, 

66  Miss.  616,  6  aoatb.317;  Chiles  v.  Gallagher, 

67  Miss.  418.  7  South.  208;  Bank  v.  West, 
07  Miss.  728,  7  South.  513.  On  the  final  hear- 
ing, the  chancellor  should  have  dismissed 
complainant's  bill,  which  will  be  now  done 
here;  but,  inasmuch  as  it  may  be  that  com- 
plainant has  title,  which  failed  to  be  proved 
by  Inadvotence.  the  dismissal  will  be  with- 
out prejudice.  Decree  revo-sed,  and  bill  dis- 
missed. 
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APPLEJWHITB  T.  NELMS  et  at 
(Supreme  Ciourt  at  MiaslHippL    Jan.  1,  18&L) 
li^SDiABD'B  Libs  ^b  Rbbt — Dibtbiss — Lbtt  oh 

Crops  or  Lsssbb  asd  Sdbusbbb — Applioatiox 

OF  Pkooebsb. 

D.  and  R.  leased  land,  ezecntine  a  Joint 
obligation  to  the  landlord  to  pay  five  Dales  of 
cotton  as  annual  rent,  and  partitioned  the  land 
between  them.  D.  paid  one-half  the  rent,  and 
then  sold  a  part  of  his  crop,  while  R.  sublet  hia 
part  of  the  land,  reserving  one-fourth  of  the 
crops  a*  rent  The  sublessee  had  paid  part  of 
his  crop  on  the  landlord's  claim  for  rent,  when 
the  landlord  levied  a  distress  for  rent  on  the 
remaining  crops  of  D.  and  the  sublessee.  Held, 
that  the  balance  due  to  R.  (the  sublessor)  should 
first  be  paid  to  the  landlord  oat  of  the  suble*- 
■ee'a  crop;  then  D.'s  crop,  seised  under  the  dis- 
tress, should  be  exhausted  in  payment  of  the 
rent;  then  the  buyer  of  a  part'  of  D.'s  crop 
■boidd  pay  the  valne  thereof;  and  then  the 
etofi  of  tlw  Bnbleisee  aboold  be  Mid  to  pay  the 
balance^ 

Appeal  from  chancerj  oonrt,  Carroll  conn* 
ty;  T.  B.  Gnbam,  Chancellor. 

Bill  In  equity  by  Pleaa  Applewhite  against 
O.  D.  Nelma  and  othen.  From  a  decree  dUh 
mlasing  the  bill,  and  dlawdylng  an  Injunc- 
tion to  stay  i»rooeedIngB  in  distreea  for  rent 
till  final  hearing,  complainant  appeals.  Be- 
Torsed. 

Sonthworth  ft  Stevens,  for  appellant.  Som- 
errille  ft  McClnrg,  for  appellees. 

COOPER,  3.  In  the  year  1800  tiiie  appel- 
lee Nelms  was  the  own»  of  a  certain  tract 
of  land  which  he  contracted  to  convey  to 
Charles  Dunson  and  CoL  Rodgers  npon  the 
payment  by  them  of  the  purchase  price 
agreed  on.  He  made  to  them  a  bond  for  ti- 
tle to  said  land  upon  the  payment  of  the  pur- 
chase price,  and  delivered  to  them  the  pres- 
ent possession  of  the  land.  As  a  part  of  the 
contract  between  the  parties,  and  written  In 
the  body  of  the  bond.  It  was  agreed  that,  if 
the  purchase  price  should  not  be  paid  as 
stipulated,  then  Dunson  and  Rodgers  were 
to  pay  to  Nelms  as  rent  five  bales  of  cotton 
per  amium,  and  they  executed  a  Joint  obli- 
gation to  blm  for  the  payment  thereof.  Aft- 
er Dnnson  and  Rodgers  had  received  posses- 
sion of  the  land  they  made  a  parol  partition 
thereof  for  occupancy,  each  taking  the  part 
be  was  to  have  as  owner  when  the  land 
shonld  be  paid  for.  The  appellant  rented 
from  Rodgers  the  portion  of  the  land  set 
apart  to  him  In  the  partition  between  Rodg- 
ers and  Dimson,  agreeing  to  pay  him,  as 
rent  thereof,  one-fourth  of  the  cotton  and 
com  grown  during  his  term.  Dnnson  and 
Rodgers  failed  to  make  payment  of  the  pur- 
chase price  of  the  land,  so  that  under  the 
terms  of  their  c<mtract  with  Nelms  they  be- 
came liable  to  pay  to  him  five  bales  of  cot- 
ton as  rent  for  the  year  1891.  Dunson  paid 
one-balf  of  the  cotton  to  Nelms,  and  the  ap- 
pellant paid  to  him,  on  account  of  said  rent 
claim,  the  proceeds  of  one-fourth  of  the  cot- 
ton be  had  ready  toe  market,  at  Which  time 
be  was  Intermpted  by  the  levy  of  a  distress 


for  rent  sued  ont  by  Nelms,  and  wblcta  wa* 
levied  upon  the  remaining  crop  of  appellant 
and  ui)on  a  portion  of  the  crop  of  Dunson. 
Before  the  levy  of  the  writ,  Dunson  had  sold 
to  the  appellees  Hawkins  &  McConnioo  • 
part  of  his  crop  grown  on  the  demised  prem- 
ises. In  this  condition  of  affairs  the  appel- 
lant exhibited  his  bill  In  chancery  stating  the 
foregoing  facts,  and  alleging  the  Insolvency 
of  Dunson  and  Rodgen,  and  averring  that 
there  was  collusion  between  Nelms,  Dunson, 
and  Hawkins  &  McConnico  toe  the  purpose 
of  relieving  Dunson's  crop  of  liability  for 
more  than  one-half  of  the  rent  due  to  Nelms, 
and  In  order  that  the  remainder  of  his  crop 
might  be  applied  by  him  to  the  payment  ot 
a  debt  he  owed  Hawkins  &  McConnioo^ 
On  the  bill  an  injunction  was  issued,  staying 
proceedings  on  the  distress  until  final  hear- 
ing. The  case  was  tried  on  an  agreed  state- 
ment of  facts,  in  which  all  charges  of  fraud 
and  collusion  were  excluded,  and  which  are^ 
in  substance,  as  above  set  forth.  On  hcai^ 
ing,  the  clianceUor  was  of  opinion  that  com- 
plainant was  not  entitled  to  relief,  and  dis- 
solved the  Injunction,  and  dismissed  the  bill, 
from  which  decree  complainant  appeals. 

By  law  the  landlord  has  a  "lien  on  the  ag- 
ricultural producta  of  the  leased  premises, 
however,  and  by  whomsoever  produced  to 
secure  the  paymoit  of  the  rent  *  •  *  and 
this  lien  shall  be  paramount  to  all  other  liens, 
claims  ae  demands  upon  such  products." 
Nelms,  the  landlord,  was  entitled  to  secure 
the  fiUl  paymait  of  his  rent,  and  must  be 
paid  in  any  event,  if  the  agricultural  prod- 
ucts grown  on  the  premises  are  sufficient 
therefor.  The  crojM  grown  by  appellant 
were  subject  to  the  attachment  of  the  land- 
lord, but  the  liability  existed,  not  because 
be  was  debtor  to  the  landlord,  but  because 
the  crops  were  made  liable  by  positive  law. 
Dunson  and  Rodgers,  who  had,  by  contract, 
bound  themselves  for  the  payment  of  the 
rent,  were,  and  continued  to  be,  the  debtors, 
and  complainant,  by  reason  of  the  liability 
of  his  crops,  occupied  the  relation  of  msretj 
for  them.  Obviously,  these  relationships  ex- 
isted between  the  parties  In  the  view  of  a 
court  of  equity,  and.  this  being  the  case,  the 
consideration  of  a  few  controlling  principles 
will  lead  to  a  correct  solution  of  the  centres 
▼ersy.  Nelms  had,  as  security  for  his  rmt^ 
not  only  a  lien  npon  the  property  of  the  ap- 
pellant, but  also  upon  the  crops  of  Dunson, 
one  of  the  principal  debtors.  It  is  well  set- 
tled that  a  surety  may,  by  resort  to  a  court 
of  equity,  compd  the  creditors  first  to  ex- 
haust the  estate  of  the  principal,  (Bowoi  t. 
Hoeklns,  46  Miss.  183;)  and  that  a  credltw 
having  security  from  the  principal  debtor 
must  preserve  it  for  the  benefit  of  the  sure^, 
who,  upon  paying  the  debt  of  his  principal, 
has  a  right  of  subrogatiMi  to  the  securities 
held  by  the  creditor,  (Geo.  Dig.  tit  "Princi- 
pal and  Surety,"  p.  21  et  seq.  The  Uen  at 
Nelms,  the  landlord,  extended  to  the  whole 
crop  grown  on  the  premises  by  Dunson,  and 
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by  reason  of  the  equity  of  the  appellant  It 
was  the  duty  of  the  landlord  to  exhaust  that 
security,  or  to  preserve  It  unlmpah-ed  by  any 
positive  act  on  his  part  for  appellant's  bene- 
fit As  between  Nelms  on  the  one  hand,  and 
Dunson  and  Rodgers  on  the  other,  it  would 
be  but  Just  that  Nelms  should  maintain  the 
eqpiltieB  of  Dunson  and  Rodgers  as  between 
themselves  by  securing.  If  practicable,  an 
equal  payment  of  the  rent  from  each;  but 
there  is  no  obligatlMi,  legal,  equitable,  or 
moral,  on  the  appellant,  to  save  Dunson 
harmless  from  the  default  of  his  codebtor, 
Rodgers.  If  Nelms  had  raised  his  lien  upon 
the  cotton  of  Dunson,  and  consented  that  he 
might  sell  it  to  Hawkins  &  McGonnlco,  he 
could  not  go  against  them  for  its  value,  but 
to  the  extent  of  that  value  the  appellant,  the 
surety,  would  have  been  released.  It  does 
not  appear  that  Nelms  waived  his  lien  upon 
Dunson's  cotton,  and  Hawkins  &  McOonni- 
co  are  therefore  liable  to  him  for  the  value 
of  the  cotton  they  bought  from  Dunson,  (Fa- 
son  v.  Johnson,  69  Miss.  371,  12  South.  446; 
Warren  v.  Jones,  70  Miss.  202,  14  South.  25;) 
and  this  liability  of  theirs  is  a  security  which 
will  be  preserved  to  appellant,  the  surety  of 
Dunson.  All  the  parties  being  now  before  the 
court,  complete  relief  may  be  granted  in  the 
present  suit  The  court  should  have  de- 
creed that,  out  of  the  proceeds  of  appellant's 
property  that  has  been  seized,  the  balance 
due  by  him  to  Rodgers  should  be  paid  to 
Nelms;  then  that  the  property  of  Dunson 
seized  under  the  distress  should  be  exhausted 
In  payment  of  the  rent;  after  this,  Hawkins 
&  McConnico  should  have  been  required  to 
pay  the  value  of  the  cotton  bought  by  them 
from  Dunson;  and,  If  a  balance  then  re- 
mained due  to  Nelms,  the  crops  of  appellant 
should  have  been  sold  for  Its  payment  The 
decree  will  be  reversed,  and  cause  remanded, 
to  be  proceeded  with  accordingly. 


m 


6S4) 
ALCORN  T.  SADLBR. 


(Supreme  Conrt  of  Mississippi.     Jan.  15,  1894.) 

SdbFAOB  WaTEB — ACQCISITIOK  OF  EaSBMBMT— 

AovEKBE  User. 

1.  Where  surface  water  collected  in  a  nat- 
ural depression,  partly  on  defendant's  land,  bat 
mostly  on  plaintiffs,  has  been  nsed  by  the  latter 
for  many  years  to  float  logs,  his  adverse  aser, 
for  10  years,  of  a  dam  to  raise  the  water,  gives 
him  a  right,  as  against  defendant,  to  maintain 
the  water  at  its  artificial  stage. 

2.  The  fact  that  one  may  have  strengthen- 
ed or  raised  his  dam,  adversely  maintained, 
during  the  limitation  period,  cannot  affect  his 
right  to  flood  his  nei|;nbor's  land  to  the  stage 
established  at  the  beginning  of  such  period. 

3.  The  occasionfu  letting  out  of  dammed 
water  by  the  outlet  does  not  destroy  the  con- 
tinuity of  user  of  the  dam,  as  against  one  whose 
land  IS  flooded  thereby. 

Appeal  from  chancery  court,  Coahoma 
county;  W.  R.  Trigg,  Chancellor. 

Suit  by  J.  L.  Alcorn  against  W.  R.  Sadler 
for  injunction  against  diversion  of  water. 


BVom  a  decree  entered,  complainant  appeals. 
Reversed. 

The  facts  are  more  fully  set  out  in  the  re- 
port of  the  former  appeal    5  South.  694. 

J.  W.  &  W.  D.  Cutrer,  for  appellant  D.  A. 
Scott  and  Calhoon  &  Green,  for  appellee. 

CAMPBELL,  O.  J.  The  report  of  this 
case,  as  presented  on  a  former  appeal,  and 
decided,  Is  contained  in  66  Miss.  221,  5  South. 
694,  where  a  full  and  accurate  statement  of 
the  case  made  by  the  bill  and  answer,  pre- 
pared by  the  reporters,  may  be  seen.  The 
opinion  of  the  court  then  delivered  settled 
the  principles  of  law  applicable  to  the  con- 
troversy, 80  far  as  it  depended  on  the  char- 
acter of  the  body  of  water  in  dispute.  The 
case  was  remanded  for  further  investigation, 
and  a  vast  mass  of  evidence  has  been  ac- 
cnmulated,  with  the  result  of  a  decree  au- 
thorizing Sadler  to  make  his  excavation,  so 
as  to  rid  his  land  in  the  reservoir,  called  a 
"cypress  brake,"  of  water  put  and  kept  on 
it  by  Alcorn's  dam  across  the  outlet,  at  the 
mouth  of  Shep's  bayou,  but  not  to  draw  off 
the  water  as  it  would  be  if  the  dam  was 
not  there.  The  decree  recognizes,  and  rests 
on,  the  assumption  that  the  depression  or 
reservoir  constituted  a  natural  body  of  wa- 
ter, in  its  condition  before  the  dam  was  con- 
structed, and  must  be  maintained  to  that  ex- 
tent, but  that  Sadler  has  the  right  to  free  bis 
land  from  overflow  caused  by  the  dam.  Al- 
corn alone  appealed  from  this  decree,  and 
complains,  not  of  the  ruling  on  which  It 
rests  as  to  the  character  of  the  collection  of 
water,  which  accords  with  his  contention, 
but  that  the  decree  denies  his  claim  to  the 
continued  enjoyment  of  his  collection  of  wa- 
ter by  reason  of  his  dam;  and  the  only  quech 
tlon  now  presented  for  decision  is  as  to  Al- 
corn's right  to  maintain  and  continue  the 
flow  of  water  caused  by  his  dam,  undis- 
turbed by  the  drainage  proposed  by  Sadler. 
For  nearly  or  quite  20  years  before  this  suit 
the  dam  has  existed,  and  Alcorn,  with  the 
actual  or  presumed  knowledge  of  Sadler,  has 
exercised  the  privilege  of  flowing  that  part 
of  Sadler's  land  embraced  in  the  depression 
or  reservoir  with  water,  for  the  purpose  of 
maintaining  a  certain  height  This  user  by 
Alcorn  has  been  adverse,  exclusive,  continu- 
ous, uninterrupted,  open,  and  notorious,  and, 
in  fact,  was  known  to  Sadler  from  an  early 
day;  and  by  this  enjoyment  Alcorn  has  ac- 
quired an  easement  in  Sadler's  land,  covered 
thus  by  water,  which  cannot  coexist  with 
the  right  of  Sadler  to  drain  oS  the  vratee  so 
as  to  interfere  with  the  right  thus  acquired 
by  Alcorn.  It  is  not  possible  to  fix  with  ac- 
curacy the  year  when  the  dam  was  last 
heightened,  but  there  is  no  room  for  doubt 
that,  some  20  years  before  this  suit  was  be- 
gun, the  conditions  as  to  Increased  water  on 
Sadler's  land  were  very  much  such  as  have 
continued  ever  since.  The  strengthening,  or 
even    heightening,   the  dam,  from  time  to 
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time,  would  not  affect  the  right  to  maintain 
the  stage  of  water  produced  long  enough  ago 
to  acquire  an  easement  by  lapse  of  time;  and 
the  occasional  letting  off  of  the  water  at  the 
outlet,  in  the  manner  practiced  by  Alcorn, 
was  not  such  Interruption  of  his  enjoyment 
of  the  right  exercised  to  flow  all  the  land  in 
the  reservoir  as  to  break  its  continuity,  for 
that  was  "secundem  subjectam  materlam." 
It  is  analogous  to  a  right  of  way,  which  may 
be  acquired  by  its  use  as  such,  without  the 
necessity  for  being  always  on  It.  Ten  years 
is  the  time  in  this  state  by  which  to  acquire 
an  easement  in  land.  It  would  be  Irrational 
to  hold  that  an  easement  may  not  be  ac- 
quired by  the  lapse  of  time  to  confer  title  to 
the  land  by  adverse  possession.  The  period 
for  acquiring  an  easement  in  land  corre- 
sponds to  the  local  statute  of  limitations  as 
to  land.  God.  Easem.  p.  •183;  Washb. 
Basem.  p.  •84  et  seq.;  Horner  v.  Stlllwell, 
35  N.  J.  Law,  307,  and  cases  cited;  BonelU 
▼.  Blakemore,  66  Miss.  136,  6  South.  228; 
Ryan  v.  Railway  Co.,  62  Miss.  162.  Lanier 
▼.  Booth,  50  Miss.  410,  distinctly  recognizes 
this  role.  It  does  not  decide  that  20  years 
Is  the  poiod  for  acquiring  an  easement  by 
user,  and  would  be  clearly  wrong  if  it  did. 
The  suggestions  of  counsel  for  the  appellee 
as  to  Alcorn's  wrongful  act  in  flooding  Sad- 
ler's land,  and  his  appeal  to  a  court  of  chan- 
cery, improperly  styled  a  "court  of  con- 
science," to  sanctify  his  wrong,  are  equally 
applicable  to  any  right  acquired  by  time  and 
circomstances,  which  make  It  effective  to 
confer  right,  and  cannot  have  any  influence 
in  the  determination  of  the  case.  A  right  ac- 
quired by  lapse  of  time  Is  Just  as  valid  and 
available  as  any  other.  The  decree  of  the 
chancellor  is  reversed  and  vacated,  and  the 
injunction  is  perpetuated,  and  all  costs  of 
both  the  chancery  court  and  this  court  are 
decreed  to  be  paid  by  the  appellee. 


m  Hte.  (00) 

8TATB  BOARD  OP  EDUCATION  v.  MO- 
BIL!) &  O.  R.  CO. 
(SnprMne  Court  of  Mississippi.     Jan.  1,  1894.) 
Dehttrreb  to  Complaint  —  Scffioibnot  —  Finbs 
Due  bt  Railroad — Action  bt  Board  of  Edu- 
cation. 

Since  Const  1890,  abrogating  the  pro- 
vision of  Const.  1869,  which  appropriated  to 
the  sdiool  fund  fines  accruing  under  Code  1880, 
i  1050,  for  failure  of  a  railroad  company  to 
comply  with  the  highway  crossing  laws,  pre- 
served existing  causes  of  action,  a  demurrar 
to  the  whole  of  a  claim  by  the  board  of  educa- 
tion for  such  fines,  which  accrued  partly  be- 
fore, and  partly  after,  the  adoption  of  Const. 
1890,  is  ineffectual,  being  good  only  as  to  part 

Appeal  from  circuit  court,  Lee  county;  New- 
nan  Cayce,  Judge. 

Action  by  the  state  board  of  education 
against  the  Mobile  &  Ohio  Railroad  Company 
for  fines  accruing  under  Code  1880,  §  1050, 
for  failure  to  comply  with  highway  crossing 
laws.  A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  appeals.     Reversed. 


Glaifce  &  Clarke,  for  appellant  X  A.  Blair, 
for  appellee. 

CAMPBELL,  C.  J.  By  section  689,  Code 
1880,  the  appellant  was  authorized  to  sue  for 
any  money  "designated  and  set  apart  for  the 
common  school  fund."  Fines  accruing  under 
section  1050  of  that  Code  wexe  held  to  be- 
long to  that  fund,  (Mobile  &  O.  R.  Co.  v.  State, 
51  Miss.  137,)  wherefore  the  appellant  could 
sue  for  them  prior  to  the  constitution  of 
1890i  It  abrogated  that  provision  of  the  con- 
Eftltution  of  1869  whereby  such  fines  were  ap- 
propriated to  the  school  fund,  and  since  that 
these  fines  are  not  designated  as  belonging 
to  that  fimd,  or  any  other.  They  are  not 
given  to  the  counties  by  Const  1890,  f  261, 
for  it  bas  reference  to  fines  and  forfeitures 
arising  from  criminal  prosecutions,  the  ex- 
penses of  which  are  diarged  upon  the  coun- 
ties; and,  In  the  case  cited  above,  the  suit 
for  fines  under  section  1050  was  declared  not 
to  be  of  the  character  of  a  criminal  proceed- 
ing, but  civil,  and  hence,  it  was  said,  the 
state  had  no  interest  in  it,  and  could  not  sue 
tot  tbese  fines.  As  to  these  fines,  accruing 
prior  to  the  constitution  of  1890,  the  appel- 
lant was  entitled  to  sue,  by  virtue  of  pre- 
existing law,  and  the  constltation  now  in 
force,  in  section  279,  preserved  all  causes  of 
action  as  existing  before,  unaffected  by  It 
As  the  appellant  had  the  right  to  sue  for 
part  of  the  claim  described  in  the  declara- 
tion, and  the  demurrer  is  to  the  whole.  It 
must  be  overmled,  evea  if  counsd  Is  right  as 
to  the  statute  of  limitations,  and  the  avail- 
ability of  a  demurrer  to  plead  it  in  this  case. 
We  decline  to  pursue  the  investigation  sug- 
gested by  counsel,  to  ascertain  if  the  various 
crossings  mentioned  in  the  declaration  are 
streets,  and  not  highways.  That  may  be 
done  In  the  further  progress  of  the  cause  In 
the  circuit  court  Reversed,  demurrer  over- 
ruled, and  cause  ronanded  to  the  circuit 
court 


(71  MlH.  i«> 
FOOTB  V.  FARMER. 
(Supreme  Court  of  Mississiiipl.     Oct  16,  1898.) 

Limitation  op  Actions— Aoknowlbdombnt— 
What  Constitutm. 
An  order  l>y  a  debtor,  to  a  third  perscni, 
to  deliver  to  the  creditor  a  county  warrant,  is 
not  an  aclmowledgment  in  writing  of  the  in- 
debtedness, within  the  meaning  of  Code  1880,  { 
2670,  barring  actions  in  three  years  on  nnwrit- 
ten  contracts  not  acknowledged  in  writing  sign- 
ed by  the  debtor. 

Appeal  from  circuit  court,  Noxubee  county; 
S.  H.  Terral,  Judge. 

Action  by  H.  W.  Foote  against  F.  O. 
Farmer  on  an  account  From  a  Judgment 
tat  defendant,  plaintiff  appeals.    Affirmed. 

H.  W.  Foote,  pro  se.  A.  0.  Boyle  and  J. 
W.  Drake,  for  appellee. 

CAMPBELL,  O.  J.  The  three-years  stat- 
ute of  limitations  barred  the  cause  of  action 
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here  sued  on.  Code  1880,  I  2670.*  Tb«  ac- 
tion la  not  on  a  written  contrtuit,  but  OD  an 
unwritten  one.  The  order  of  Farmer  to  Pat- 
ty to  deliver  to  Foote  a  county  warrant  is 
not  the  cause  of  action.  It  does  not  Import 
one.  It  does  not  contain  a  promise  of  pay- 
ment of  money  or  other  thing,  or  an  ac- 
knowledgment of  indebtedness.  It  carries  no 
such  Idea  on  its  face.  To  make  it  valuable 
as  a  mere  link  In  a  chain  of  evidence  to 
show  Indebtedness,  It  would  have  to  be  sup- 
plemented by  other  evidence,  showing  how 
it  came  to  be  given.  The  plaintiff  recognis- 
ed the  necessity  of  this,  and  the  declaration 
narrates  the  transaction  out  of  which  the  or- 
der arose.  While  the  order  Is  part  of  the 
history  of  the  case,  It  is  not  the  cause  of  ac- 
tion, or  sufficient  to  constitute  one.  The 
statute  mentioned  bars  action  on  any  un- 
written contract  In  three  years.  To  take  a 
case  out  of  this  statute  there  must  be  a  writ- 
ing evidencing  an  acknowledgment  of  in- 
debtedness, or  promising  to  pay,  In  sucli 
terms  as  to  render  any  supplementary  evi- 
dence unnecessary.  The  suggestion  that  no 
time  was  stated  for  the  delivery  of  the  war- 
rant Is  answered  by  the  averment  of  the  dec- 
laration that  it  was  to  be  by  the  1st  of  AprU, 
188&   Affirmed. 


(71  Mias.  279) 

TIMBERLAKB  v.  THAYBR. 

(Supreme  Court  of  MiBsissippi.     Jan.  16,  1884.) 

COHTKACT  FOB  SbRVIOBS  —  RSCOVSXT  TCk  PaBT 
fSKFOBM  AKCI  —  PROMISSOBT  NOTB  —  AOTIOM 
AOAINST  IXDOBSKB— InSTBDOTION. 

1.  Where  a  person,  contracting  to  render 
personal  services  tor  a  specified  time,  after  ren- 
dering part  of  the  serTices  breaks  the  contract, 
his  employer  is  not  liable  for  the  services  ren- 
dered. 

2.  In  an  action  on  a  note  by  an  indorsee 
against  an  Indorser,  defendant  offered  evidence 
that,  by  an  arrangement  between  plaintiff  and 
the  maker,  plaintiff  was  to  take  op  the  note 
(then  held  by  a  third  person)  for  the  maker, 
and  the  latter  was  to  render  services  to  plain- 
tiff for  a  specified  time  in  payment  of  the  note. 
B^d,  that  if  such  was  the  contract,  and  '  the 
maker  failed  to  perform  It  on  his  part,  plaintiff 
had  a  right  of  actioa  against  him,  for  a  breach 
thereof,  but  could  not  recover  against  defend- 
ant on  the  note. 

Appeal  from  circuit  court,  Monroe  county; 
Newnan  (^ce,  Judge. 

Action  by  H.  L.  Thayer  against  W.  P. 
Timberlake  on  a  promissory  note  executed 
by  <Mie  Vandlver,  and  Indorsed  by  defendant, 
to  a  third  person,  and  afterwards  transferred 
to  plaintiff.  From  a  Judgment  for  plaintiff, 
d^endant  appeals.    Reversed. 

Clifton  &  Eckford,  for  appellant.  HoostMi 
A  Sykes,  for  appellee. 

'  Code  1880,  (  2670,  provide*  as  follows:  "Ac- 
tions  on  any  open  account  or  stated  account, 
not  acknowledged  In  writing  signed  by  the  debt- 
or, and  on  any  unwritten  contract,  eziness  or 
implied,  shall  be  commenced  within  three  yeiirs 
BSKt  after  the  cans*  of  such  action  accrued,  and 
not  after." 


COOPER,  3:  If  we  were  authorised  to 
make  the  law.  Instead  of  aBuouncIng  it  as  it 
is  abready  made,  we  would  unhesitatingly 
hold  that  one  contracting  to  render  personal 
service  to  another  for  a  spedfled  time  could, 
upon  breach  of  the  contract  by  himself,  re- 
cover from  that  other  for  the  value  of  the 
service  rendered  by  him,  and  received  by  that 
other,  subject  to  a  diminution  of  his  demand 
to  the  extent  of  the  damage  flowing  from  his 
breach  of  contract  In  Brlttmi  v.  Turner,  6 
N.  H.  481,  Judge  Parker  demonstrates.  In  an 
admirable  and  powerful  opinion,  the  equity 
of  such  a  rule;  and  It  was  held  In  that  case 
that  such  was  the  rule  oC  the  common  law. 
The  courts  of  some  of  the  states  have  follow- 
ed or  been  Influenced  by  that  opinion,  and 
have  overturned  or  mitigated  the  vigorous 
rule  of  the  commoin  law.  Pixler  v.  Nichols, 
8  Iowa,  106;  Cioe  v.  Smith,  4  Ind.  78;  Riggs 
V.  Horde,  25  Tex.  Supp.  456;  Chamblee  v. 
Baker,  85  N.  O.  88;  Parcel!  t.  McCk>mber,  11 
Neb.  208,  7  N.  W.  528.  But  the  decided 
weight  of  authority  is  to  the  contrary.  Law- 
son,  Ck>ntracts,  8  470,  note  4,  and  authorities 
there  cited.  And  it  was  decided  at  an  early 
day  in  this  state  that  an  entire  contract  of 
this  character  could  not  be  apportioned,  and 
that,  under  the  circumstances  named,  no  re- 
covery could  be  had  by  the  party  guilty  of 
the  breach  of  contract;  that  he  could  not  re- 
cover on  the  special  oMitTact,  because  he 
himself  had  not  performed  It,  nor  upon  a 
quantum  meruit,  because  of  the  existence  of 
the  special  contract  Wooten  v.  Read,  2 
Smedes  &  M.  685.  In  Hariston  t.  Sale,  6 
Smedes  &  M.  634,  and  Robinson  t.  Sanders, 
24  Miss.  881,  it  was  held  that  an  overseer's 
contract  with  his  employer,  though  made  for 
a  definite  time,  was  not  an  entire  contract, 
and  recoveries  were  allowed  on  the  common 
counts.  Tho  cases  relied  on  to  support  the 
rule  announced  In  these  decisions  were  Byrd 
T.  Boyd,  4  McCord,  246;  Baken  v.  Harrison. 
Id.  248;  McCIure  v.  Pyatt,  Id.  2a  Of  these 
the  leading  case  is  Byrd  t.  Boyd;  the  ottiers 
simply  follow  it  In  Byrd  T.  Boyd  the  ooort 
evidently  legislate  the  exception  Into  the  law, 
and  so, In  effect  declared;  for,  after  referring 
to  the  rule  of  the  common  law,  the  court 
proceeds  to  say,  "Then  is,  however,  a  third 
class  of  cases  for  which  it  is  necessary  to 
provide,"  and  then  declares  that  these  cases 
for  which  it  iff  necessary  for  the  court  "to 
provide"  are  "those  where  the  employer 
reaps  the  full  benefit  of  the  services  which 
have  been  rendered,  but  some  circumstance 
occurs  which  renders  his  discharging  the 
overseer  necessary  and  Jutrtifiat^e;  and  that, 
perhaps,  not  Immediately  connected  with  the 
contract,  as  in  the  present  case."  The  South 
Carolina  court  put  its  derision  exivessly  op- 
on  the  ground  of  expediting,  and  confined  ito 
effect  by  necessary  implication,  to  the  par- 
ticular sort  of  contract  under  oonsideratloa. 
Since  the  abolition  of  slavery  we  hare  no 
such  contracts  strictly  as  those  wUch  former- 
ly existed  between  employer  and  overseer; 
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and  the  decisions  In  Wooten  t.  Read  and 
Harlston  t.  Sale,  trapra,  hare  no  fidd  of  op- 
eration. The  Instructions  for  the  plalntlfl 
were  properly  given. 

The  defendant,  who  was  the  Indorse  of  a 
promissory  note  executed  by  one  Vandlver, 
introduced  evidence  to  prove  that,  by  an  ar- 
rangement between  Vandlver  and  Thayer, 
Thayer  was  to  take  up  the  note  (which  was 
then  In  the  hands  of  a  third  person)  tar  Van- 
dlver, and  Vandlver  was  to  render  service  to 
him,  by  supervising  his  form  until  the  crop 
should  be  gathered,  In  payment  of  the  note. 
On  this  evidence  the  defendant  asked  the 
conrt  to  Instruct  the  Jury  that  If  such  was 
the  OMitract  of  the  parties,  and  Vandlver 
fUIed  to  perform  his  ccHitract,  Thayer  had  a 
right  of  actlcm  agnlnst  him  for  breach  of 
contract  bnt  could  not  recovor  against  the 
defendant,  the  Indorser,  on  the  note.  The 
court  refused  the  Instruction  as  asked,  but 
modified  it  by  inserting  therein  the  words, 
"and  that  Vandlver  rendered  the  service  as 
he  contracted  to  do."  The  instruction  as 
asked  was  correct,  and  should  have  been 
given;  and  the  modification  Inserted  by  the 
court  robbed  it  of  all  beneficial  operation  for 
the  d^endant.  The  defendant  was  only  lia- 
ble secondarily  on  the  note;  and  If,  by  the 
arrangement  between  Thayer  and  Vandlver, 
Thayer's  right  of  action  against  Vandlver, 
the  maker,  was  suspended,  if  but  for  a  day, 
tlie  indorser  was  forever  discharged,  and  the 
mere  breach  of  the  contract  by  which  it  was 
suspended  conld  not  revive  the  obligation  of 
the  indorser.  Rand.  Ck>m.  Paper,  SS  767,  768; 
Case  V.  Hawkins,  53  Miss.  702. 

There  is  no  evidence  that  the  mak»  of  the 
note  was  a  resident  of  this  state,  where  the 
suit  was  brought.  The  question  whether  it 
was  necessary  for  the  plaintiff  to  have 
brought  this  actl<»i  as  prescribed  by  section 
8S16  of  the  Oode  is  not  presented.  The 
defendant  was  so  dearly  a  nonresident  of 
the  state,  and  therefore  subject  to  attach- 
ment, that  we  decline  to  consider  whether 
the  InstructitMis  of  the  court  given  on  the 
trial  of  the  issue  made  on  the  attachment 
were  or  were  not  correct.  No  error  of  law 
would  warrant  the  setting  aside  of  the  ver- 
dict oa  that  issue,  in  the  light  of  the  testi- 
mony.   Judgment  reversed. 
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PASS  V.  BOARD  OF  SUP'RS  OF  GRENA- 
DA COUNTY. 
(Supreme  Ck»nrt  of  Miasissiptd.     Jan.  8,  1894) 

SORBTT — PaTMINT   UNDER  MISTAKE — CONTBIBi;- 
TIOS — RTjnitlKQ  OF  Stathtb. 

1.  Where  a  surety  on  the  general  bond  of  a 
county  treasurer  makes  a  t)ayment  to  the  ob- 
ligee to  avoid  soit,  knowing  that  the  default  of 
his  principal  was  greater  than  the  amount  paid, 
which  was  nnknown  to  the  obligee,  but  under 
the  mistaken  belief  that  the  bond  secured  school 
funds  as  well  as  the  general  county  fund,  he 
cannot,  on  the  ground  of  mistake  or  coercion, 
recover  the  amoant  paid  in  excess  of  the  de- 
fault as  to  the  general  fund. 


2.  The  rltjit  of  a  surety  to  »»A  eoBtrlbu- 
Hon  arises  on  making  payment  whldi  diadiar- 
ges  the  sureties  from  action. 

Appeal  from  chancery  court,  Grenada  coun- 
ty;  B.  F.  Kembrough,  Chancellor. 

Suit  by  W.  N.  Pass  against  the  board  of 
supervisors  of  Grenada  county  and  others  to 
recover  money  iMdd  on  a  bond,  and  for  con- 
tribution. From  a  decree  giving  part  of  the 
relief  asked.  Pass  and  the  connly  appeal. 
Reversed. 

Edw.  Mayes,  for  Pass.  R.  Horton,  for 
.board  of  supervisorB.  Ro.  E.  Golloday,  for 
sureties  other  than  Pass. 

COOPER,  J.  One  B.  H.  Gordon  was  elect- 
ed to  the  ofllce  of  treasurer  of  Grenada  coun- 
ty for  the  term  beginning  on  the  first  Mon- 
day of  January,  A.  D.  1884,  and  ending  on 
the  first  Monday  of  January,  A.  D.  1886. 
He  was  also  elected  as  his  own  successor  for 
the  term  beginning  at  the  latter  date,  and 
ending  on  the  first  Monday  of  January,  1888. 
He  executed  his  general  bond  as  treasurer  for 
both  terms,  and  the  appellant  Pass  was  sure- 
ty upon  each.  Neither  the  board  of  super- 
visors nor  Gordon  and  his  sureties  knew  that 
the  law  (Code  1880,  |  726)  required  the  treas- 
urer to  execute  a  special  bond  for  the  se- 
curity of  the  school  funds,  and  none  was  giv- 
en for  either  term.  All  concerned  supposed 
that  the  bonds  actually  given  would  serve 
as  security  of  all  the  funds,  school  and  gen- 
eral, which  might  come  Into  the  bands  of  the 
treasurer.  It  appears  now  that  Gordon  had 
embezzled  a  part  of  the  general  ftmd  and  of 
the  School  fund  during  his  first  term  of  of- 
fice, but  he  succeeded  in  concealing  that  fact 
from  the  county  authorities,  and,  pretending 
to  have  more  cash  on  hand  than  he  in  truth 
had,  his  accounts  for  the  first  term  were  au- 
dited, and  he  entered  upon  his  second  term 
a  real,  but  not  a  known,  defaulter.  At  the 
expiration  of  his  second  term  another  per- 
son was  elected  as  treasurer,  and,  Gordon 
being  unable  to  further  use  a  simulated  cash 
balance  as  a  real  one,  his  default  became 
known.  Upon  discovery  of  the  delinquency 
the  board  of  supervisors  caused  the  books, 
accounts,  and  vouchers  of  the  treasurer  to  be 
examined  by  an  expert,  Mr.  McLeod,  whose 
report  showed  that  Gordon  was  then  In  de- 
fault In  the  sum  of  $5,810.16.  In  making  this 
account  no  distinction  was  drawn  between 
the  general  funds  of  the  county  and  the 
school  fund,  but  Gordon  was  charged  with 
all  moneys  that  came  into  his  hands,  and 
credited  with  all  disbursements  he  had 
made.  The  report  of  McLeod  having  been 
examined  by  the  board  of  supervisors.  It 
made  an  order  at  Its  July  term,  1888, 
that  Gordon  should  at  once  pay  over  to 
his  successor  the  amount  found  due.  The 
sureties  upon  the  bond  Of  Gordon  for  his 
second  term,  believing  that  some  mistake  had 
been  made  In  the  statement  of  the  account, 
employed  Wirt  Adams,  who  has  formerly 
been  revenue  agent  of  the  state,  to  re-exam- 
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ine  the  accounts;  and  on  the  11th  day  of  Au- 
gust an  arrangement  seems  to  have  been 
made  between  the  board  of  supervisors  and 
the  sureties  for  a  suspension  of  proceedings 
until  Adams  could  make  his  examination. 
The  record  In  the  cause  Is  not  well  made, 
and  there  Is  no  note  of  evidence  made  by  the 
chancellor,  but  there  appears  in  the  record 
an  Instrument  of  writing,  presumably  from 
the  minutes  of  the  board  of  supervisors,  re- 
citing that  the  sureties  believed  mistakes  ex- 
isted in  the  account,  and  that  Adams  was 
then  at  work  to  make  a  fair  statement  of  the 
same,  wherefore  it  "Is  agreed  and  understood 
that  the  sureties  of  Gordon  deposit  In  the 
Merchants'  Bank  of  Grenada  the  sum  of 
$5,810.16  In  the  hands  of  John  Powell  as  trus- 
tee for  the  county,  there  to  remain  until  the 

Monday  In  September,  1888,  at  whlcli 

time  the  statements  of  McLeod  and  Adams 
are  to  be  carefully  compared  by  them  and 
the  board,  and,  if  any  mistakes  In  favor  of 
Gordon  are  found  in  the  statement  of  Mc- 
Leod, then  said  trustee  is  to  pay  over  to 
Grenada  cotmty  less' said  mistake,  and  if  any 
mistakes  are  found  In  favor  of  the  county, 
the  said  sureties  are  to  make  the  same  good 
to  the  county;  and,  further,  that  tf  said  de- 
posit is  not  made  to-day,  and  said  agreement 
complied  with,  suit  is  to  be  brought  imme- 
diately by  the  district  attorney,  as  required  by 
taw."  Whether  this  deposit  was  made  does 
not  appear,  but  so  It  was  that  the  examina- 
tion of  Adams  disclosed  the  fact  that  Gordon 
was  defaulter  for  some  two  or  three  thou- 
sand dollars  more  than  McLeod  Iiad  reported. 
Mr.  Adams  testifies  that  he  was  employed 
by  the  sureties  of  the  treasurer.  He  states 
that  "it  was  a  private  examination,  as  I  un- 
derstand It.  It  was  made  In  the  Interest  of 
Mr.  Gordon  and  the  bondsmen  alone,  and  my 
report  as  to  the  result  of  my  examination  was 
made  to  Mr.  Pass  and  those  sureties  present 
in  the  office  of  Judge  Roan,  and  the  report 
Itself  was  afterwards  handed  to  Mr.  Pass. 
As  I  understood  it  at  the  time,  the  coimty, 
through  its  board  of  supervisors,  bad  employ- 
ed Mr.  McLeod  to  examine  for  It"  On  the 
8d  day  of  September  an  order  was  made  by 
the  board  of  supervisors,  reciting  that  It  ap- 
peared from  the  report  of  McLeod  that  Gor- 
don was  indebted  to  the  county  of  Grenada 
In  the  sum  of  $5310.16  as  treasurer  of  said 
county,  and  directed  that  he  and  his  sureties 
should  forthwith  pay  said  sum  Into  the  treas- 
ury of  said  county,  and,  in  default  thereof, 
that  the  district  attorney  should  immediately 
enter  suit  upon  his  official  bond  for  said 
amount  and  all  damages  and  penalties  al- 
lowed by  law.  Under  this  orda-  the  sureties 
upon  the  bond  of  Gordon  for  his  second  term, 
Including  the  appellant  Pass,  who  was  also 
one  of  the  sureties  upon  the  bond  for  the  first 
term,  paid  into  the  county  treasury  the  sum 
of  $5,810.16,  and  thereupon  the  board  of  su- 
pervisors caused  an  oTdev  to  l>e  made  direct- 
ing its  clerk,  as  county  auditor,  to  balance  all 
accounts  on  bis  bo<^s  against  said  treasurer 


as  final  and  absolute.  Tt  appears  from  the 
evidence  that  this  settlement  was  made  by 
the  board  in  Ignorance  of  the  fact  that  the  ac- 
count made  by  Adams  lu  the  interest  of  the 
sureties  showed  a  larger  balance  against  the 
treasurer.  The  clerk  of  the  board  testifies 
that  "the  board  had  no  knowledge  of  what 
Mr.  Adams'  statement  was."  There  were 
many  sureties  upon  the  bond  of  the  treasurer 
for  the  second  term,  and  this  proceeding  was 
commenced  by  Pass,  who  had  paid  more  than 
his  share  of  the  bond,  against  the  other  sure- 
ties thereon,  to  compel  contribution  from 
them.  Some  of  the  defendants  to  the  orig- 
inal bill  answered,  denying  that  the  treasurer 
had  made  any  default  whatever.  They  fur- 
ther stated  that  if  in  fact  there  was  a  de- 
fault it  arose  during  the  first  term,  and  not 
the  second,  and  therefore  that  Pass,  if  en- 
titled to  contribution  at  all,  must  sedc  it 
against  those  who  were  sureties  with  him  on 
the  bond  of  the  treasurer  for  the  first  term. 
Pass  then  exhibited  an  amended  and  supple- 
mental blU  against  the  county  of  Grenada 
and  the  sureties  on  both  bonds.  He  averred 
that  If  the  default  was  during  the  first  t&cm 
he  was  entitled  to  contribution  from  his  co- 
sureties during  that  term;  If  the  default  was 
during  the  second  term  he  was  entitled  to 
contribution  from  his  cosureties  on  the  bond 
for  that  term,  and  if  in  truth  there  was  no  de- 
fault, then  that  he  was  entitled  to  recover 
back  from  the  coimty  of  Grenada  the  same  lie 
had  paid,  which  payment  he  alleged  had  been 
made  by  blm  under  coercion  by  the  boar'' 
and  which  was  made  by  him,  by  which  al. 
his  rights  w^e  reserved.  The  county  of 
Grenada  answered  this  amended  and  supple- 
mental bin,  averring  that  there  was  no  de- 
fault by  Gordon  during  his  first  term,  but 
that  the  default  arose  during  the  second  term. 
It  denied  that  the  payment  made  by  Pass  and 
others  was  coerced  by  the  board,  or  that  such 
payment  was  made  or  received  und^  pro- 
test, but  averred  that  it  was  made  and  re- 
ceived as  a  final  and  absolute  discharge  of 
the  Indebtedness  of  the  treasurer,  whatever 
it  might  be;  but  that,  since  Pass,  by  his  bill, 
repudiated  the  settlement,  the  board  set  up 
by  way  of  cross  bill  that  the  default  was  in 
fact  $7,89039,  instead  of  $5,810.16,  and  for 
the  difTerence  between  said  sums  the  board 
demanded  a  decree  against  Pass  and  the  oth- 
er sureties  on  the  second  bond.  The  court 
referred  the  account  to  a  commissioner,  with 
Instructions  to  separate  the  two  terms,  and 
make  and  state  an  account  as  to  each,  and 
that  In  such  accounting  no  charges  or  allow- 
ances should  be  made  against  or  in  favor  of 
the  treasurer  except  as  to  the  general  funds 
of  the  county.  This  order  of  reference  Is  the 
first  intimation  of  a  recognition  of  the  fact 
that  neither  of  the  bonds  was  security  tat 
the  school  funds  of  the  county;  for  although 
It  had  been  decided  by  this  court  in  the  year 
1877,  in  the  case  of  State  v.  Mayes,  54  Miss. 
417,  that  there  was  no  liability  upon  the  gen- 
eral bond  of  the  county  treasurer  for  the 
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achool  funds,  and,  thongta  the  statute  con- 
strued In  that  case  had  existed  since  the  C!ode 
of  1871  was  adopted,  the  eonnty  authorities 
were  ail  proceeding  in  blind  and  Inexcusable 
Ignwance  of  the  law.  The  report  of  the  com- 
missioner showed  that  as  to  the  general  coun- 
ty fund  Gordon  was  a  defaulter  during  his 
first  term  In  the  sum  of  $2,680.44,  and  in  the 
second  term  In  the  sum  of  $2,028.01^  When 
this  record  was  made  the  county  of  Grenada 
asked  leave  to  file  a  supplemental  answer  and 
cross  bill,  which  was  denied.  By  this  cross 
bill  it  was  sought  to  fix  liability  upon  both 
bonds  for  the  school  funds  of  the  county  by 
a  reformation  of  the  bonds.  It  is  sufficient 
to  say  In  reference  to  this  matter  that  the  ac- 
tion of  the  com:!  was  correct.  The  effort  was 
to  bring  this  case  within  the  control  of  the 
decision  in  Lafayette  C!o.  t.  Hall,  70  Miss. 
678,  13  South.  39,  but  the  facts  alleged  were 
ljunifficlent.  On  final  hearing  the  court 
held:  (1)  That  the  payment  made  by  Pass 
and  others  was  as  upon  a  default  tor  the 
second  term  of  Gordon,  the  treasurer;  that 
the  payment  was' not  a  voluntary  one,  and, 
since  the  amount  paid  was  In  excess  of  what 
the  county  had  a  right  to  enforce  as  against 
the  sureties  on  the  bond  of  Gordon  for  that 
term,  that  the  county  should  repay  to  the 
sureties  such  excess.  (2)  That  the  sureties 
on  the  first  bond  were  protected  by  the  stat- 
ute of  limitations  against  any  liability  on  that 
bond.  The  county  and  Mr.  Pass  appeal  from 
this  decree. 

There  are  assignments  of  error  touching 
other  subordinate  matters  decided  by  the 
cliancellor,  but  they  are  all  rendered  imma- 
terial by  the  decision  of  the  main  points  and 
need  not  be  noticed.  We  fail  to  find  any 
support  In  the  evidence  for  the  decree  of  the 
court  below.  It  is  entirely  certain  that  Gor- 
don, during  his  two  terms  of  office,  embez- 
eled  more  money  of  the  general  fund  and 
the*  school  fxmd  than  the  county  has  received, 
and  it  Is  equally  certain  that  when  the  set- 
tlement was  made  the  county  authorities  and 
the  sureties  supposed  that  the  entire  default 
had  arisen  during  the  second  term,  and  that 
the  sureties  on  the  general  bond  were  liable 
not  only  for  the  general  fund,  but  also  for  the 
school  fund.  More  than  this  may  be  said  in 
the  light  of  the  facts  developed  in  this  cause. 
The  county  authorities  had  caused  the  ac- 
counts to  be  examined,  and  the  accountant 
employed  by  them  had  reported  a  deficiency 
of  $5,810.16.  This  amount  the  sureties  were 
tmwlUing  then  to  pay,  and  to  verify  the  ac- 
count of  the  treasurer  they  employed  Mr. 
Adams,  to  make  for  them  a  private  examina- 
tion of  the  accounts  of  the  officer.  By  agree- 
ment with  the  board  of  supervisors  It  was 
stipulated  that  they  should  deposit  In  bank, 
and  with  a  gentleman  named  as  trustee,  the 
amount  foimd  to  be  due  by  McLeod,  the  ac- 
countant of  the  board,  and  that,  when 
Adams  should  complete  his  examination,  the 
balance  found  due  by  McLeod  should  be  en- 
larged or  diminished  according  as  the  facts 
v.l4so.no.ll— 29 


should  be  made  to  appear.  But,  unexpected- 
ly to  the  sureties,  Adams'  examination  dis- 
closed that  the  whole  default  at  Gordon  ex- 
ceeded the  amount  fund  due  by  McLeod  by 
over  $2,000.  This  fact  was  not  disclosed  to 
the  board,  but  was  privately  reported  by 
Adams  to  the  sureties  of  the  delinquent  officer, 
who,  conceding  the  fact  that  an  additional  de- 
ficiency had  been  discovered,  closed  with  the 
demand  of  the  board  for  the  paymait  of  the 
sum  found  due  by  McLeod.  There  was  no 
mistake  of  fact  by  the  sureties  other  than 
that  the  default  occurred  partly  In  one  term 
and  partly  In  another,  and  as  to  Pass,  the 
actor  in  this  suit,  this  was  immaterial,  be- 
cause he  was  surety  on  both  bonds.  They 
knew  the  facts  more  accurately  than  the 
board  of  supervisors,  from  whom  the  dls- 
closiures  made  by  Adams  were  withheld,  and 
undoubtedly  withheld  for  the  purpose  of 
Pass  and  his  cosureties  securing  a  settlement 
of  their  liability  for  a  less  sum  than  they 
believed  to  be  du&  The  averment  now 
made,  tliat  the  payment  was  coerced  by  the 
board,  and  made  under  protest,  finds  no  sup- 
port in  the  evidence  as  a  real  coercion,  or  a 
genuine  protest  made  in  good  faith  by  par- 
ties who  l)elieved  they  were  paying  more 
than  could  lawfully  be  demanded  of  them. 
The  very  truth  is  that  the  soreties  believed 
they  were  discharging  their  obligation  by 
the  payment  of  a  less  sum  than  that  for 
which  payment  might  be  enforced.  The  mis- 
take was  one  of  law.  In  assuming  that  the 
effect  of  the  general  bond  was  to  secure  the 
school  funds  as  well  as  the  general  fund  of 
the  county.  In  truth  the  sum  paid  by  the 
sureties  is  less  than  the  county  would  have 
recovered  by  suit  on  the  bonds  on  which 
Pass  was  surety,  for  by  suit  a  recovery 
would  h^ve  been  for  double  the  amount  em- 
bezzled by  the  treasurer.  Code,  |  375.  The 
appellant.  Pass,  in  the  light  of  the  known 
facts,  does  not  occupy  a  position  to  commend 
him  to  a  court  of  equity  for  relief.  He  with- 
held from  the  county  authorities  facts  known 
to  him,  and  which  it  was  then  supposed 
made  the  sureties  on  the  bond  liable  for  a 
much  larger  sum  than  the  board  of  super- 
visors was  demanding.  He  has  dnce  discov- 
ered that,  though  these  facts  might  exist, 
yet  by  law  their  aUllty  was  less.  The  pay- 
ment made  under  these  circumstances  .cannot 
be  recovered  back,  and  the  chancellor  should 
have  denied  all  relief  against  the  county. 
The  county,  having  received  an  amount  equal 
to  that  for  which  the  sureties  on  the  general 
bond  wese  bound,  can  have  no  further  relief. 
It  suffers  because  of  the  inefficiency  of  its 
board  of  supervisors,  which  had  failed  to  in- 
form Itself  of  the  law  requiring  a  bond 
from  the  treasurer  for  its  school  fund,  and 
because  of  the  dishonesty  of  that  treasurer. 
The  sureties  on  the  first  bond  are  not  pro- 
tected by  the  statute  of  llmltattons.  The 
right  of  Pass  to  seek  contribution  arose  upon 
payment  by  him  of  the  money,  which  pay- 
ment operated  to  discharge  him  fcom  an 
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action  b7  the  comity.  This  payment  was 
made  Sept<>ffiber  3,  1888,  and  bis  bill  against 
them  was  exhibited  Octobo^  20,  1800.  The 
decree  is  reversed. 


(71  Ulsa.  «») 

ILUNOIS  CENT.  E.  00.  r.  TUHNBR. 
(Snpreme  Court  of  Mississippi.     Dec  18,  1893.) 

NeGLIOSNCE — QUEBTIOK  FOR  JlIHT. 

The  coart  properly  refused  -  to  direct  a 
verdict  for  a  railroad  company  In  an  action 
against  it  for  personal  injuries,  where  It  was 
not  clearly  shown  that  the  conduct  of  its  serv- 
ants was  free  from  negligence,  and  where  it 
was  an  open  question  as  to  plaintiff's  contrib- 
utory negugenoe. 

Appeal  from  drcult  court,  Yalobusha  coun- 
ty;  Eugene  Johnson,  Judge. 

"To  be  officially  reported." 

Action  by  Danld  Turner  against  the  Sll- 
nois  Central  Railroad  Company  for  personal 
Injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Mayes  &  Harris,  for  appellant  R.  F.  Kim- 
mons,  W.  S.  Chapman,  and  P.  O.  Chapman, 
for  appellee. 

WOODS,  J.  We  shall  consider  only  that 
assignment  of  «rror  pressed  upon  our  atten- 
tion by  counsel  for  appellant  In  oral  argu- 
ment and  In  his  brief,  viz.  the  refusal  of  the 
court  below  to  charge  peremptorily  for  ap- 
pellant The  rule  authorizing  and  requiring 
such  charge  has  been  so  repeatedly  and  so 
fully  stated  by  us  in  recent  cases  that  we 
find  It  unnecessary  to  attempt  Its  announce- 
ment afresh,  and  we  proceed  at  once  to  con- 
sider the  material  points  In  the  evidence 
doubtful  on  the  trial  below.  In  the  town  of 
Water  Valley,  where  the  Injuries  complained 
of  by  the  appellee  were  rec^ved,  there  ai^ 
four  parallel  tracks  of  the  appellant's  rail- 
way. The  one  lying  furthest  west,  and  near 
the  depot  is  known  as  the  "house  track," 
the  one  next  Is  the  "main  line  track,"  the 
third  is  called  "caboose  track,"  while  the 
fourth  and  most  easterly  Is  styled  the  "of- 
fice track."  Cemetery  street,  one  of  the  most 
frequented  thoroughfares  In  the  town,  crosses 
these  four  tracks  at  a  right  angle  Just  north 
of  the  depot  The  caboose  track  connects 
wltii  the  main  track  by  a  switch  at  a  dis- 
tance variously  stated  to  be  85,  40,  and  60 
yards  south  of  Cemetery  street  and,  extend- 
ing t)eyond  the  main  track,  connects  caboose 
track  with  house  track  also.  Beyond  these 
switch  Junctions  the  tracks  swerve.  In  a  con- 
siderable curve  to  the  east,  so  that  the  view 
of  main  track  would  be  wholly  cut  off  by  a 
train  on  caboose  track  whose  end  lay  on  the 
switch  connecting  the  two  trades.  In  other 
words,  a  person  on  the  main  line,  looking 
southward  down  the  track,  would  see  only 
from  35  to  60  yards,  if  the  tall  of  a  train  on 
caboose  track  lay  on  the  switch  across  the 
main  track.  At  the  point  where  the  injury 
occurred,  the  surface  of  the  ground  was  level. 


and  the  public  was  accustomed  to  walk  over 
It  generally.  The  injury  was  inflicted  by  the 
movement  of  a  switch  engine  used  to  move 
cars  in  the  yards  of  the  railway  company 
and  In  the  making  up  of  trains.  This  en- 
gine ran,  day  and  night,  over  all  the  tracks, 
as  occasion  required,  and  was  accustomed  to 
ring  Its  bell  or  blow  its  whistle  In  running 
over  Cemetery  street  crossing,  the  belief  pre- 
vailing that  the  statute  so  required.  The 
switch  engine  was  pushing  two  cars  in  front 
of  it,— one  a  flat  and  the  other  a  box,— and 
neither  the  engineer  nor  fireman  could  see 
a  person  on  the  track  in  front  of  them,  unless 
at  some  distance.  Turner,  the  appellee,  was 
employed  by  the  agent  of  Sproat's  Ice  Car, 
which  seems  to  have  been.  In  part  at  least 
what  counsel  for  appellant  denominates  a 
"travding  green  grocery."  This  car  was  the 
property  of  Sproat,  and  was  hauled  from 
place  to  place  as  part  of  appellant's  local 
freight  train.  At  Water  Valley,  when  this 
train  was  going  north,  the  custom  of  four 
years'  standing  was  not  to  stop  Sproat's  car 
at  his  Ice  house,  (as  was' the  custom  when 
the  train  was  going  south,)  or  at  the  station 
house,  but  Sproat's  employes  met  and  un- 
loaded their  car,  so  far  as  needed  or  practica- 
ble, at  any  point  where  it  chanced  to  be, 
whether  stationary  or  moving  slowly.  This 
was  the  established  custom  of  the  parties,  as 
clearly  appears.  On  the  occasion  In  question 
the  appellee  had  met  the  train  and  car  first 
at  the  ice  house,  and  had  unloaded  some  cab- 
bages at  that  place.  The  train  then  starting 
north,  appellee  followed  it  to  Cemetery  street 
crossing,  and  there  received  an  armful  of 
cabbages  from  the  qar,  carried  them  across 
main  track  and  house  track,  and  deposited 
them  In  Main  street,  near  bis  wagon,  went 
back  across  the  tracks  for  another  load,  and 
again  filled  his  arms  with  cabbages,  turned, 
and  walked  about  six  or  eight  feet,  to  the 
main  line,  and  Just  as  he  stepped  oa  it  was 
struqk,  knocked  down,  and  run  over  by  the 
train  being  moved  by  the  switch  englna 
The  rate  of  speed  of  the  switch  engine  at  the 
time  is  put  by  the  witnesses  for  the  appellee 
at  16  or  20  miles  an  hour,  and  by  the  testi- 
mony of  these  witnesses  the  switch  engine 
and  Its  train  ran  75  or  80  yards  before  stop- 
ping after  having  run  over  the  appellee,  as 
would  have  been  expected  If  the  rate  of  speed 
was  as  described.  From  the  same  sources 
of  evidence  It  appears  that  no  signal  or  warn- 
ing was  given  by  this  rapidly  moving  train, 
and  no  lookout  was  kept  on  the  cars  so  be- 
ing pushed  in  front  of  the  switch  engine,  to 
give  an  alarm  if  necessary  to  protect  those 
who  habitually  used  the  grounds  for  cross- 
ing and  recrossing  the  tracks  at  the  place 
where  appellee  was  hurt  That  the  engineer 
of  the  switch  engine  was  aimlessly  running 
his  train  at  that  time  Is  admitted,  for  he  says 
be  saw  that  the  local  freight  (a  long  train, 
as  he  and  his  fireman  both  state,)  was  slow- 
ly moving  towards— perhaps  was  partially 
on— the  main  line,  beginning  to  make  its 
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way  north  from  Water  Valley,  and  that  he 
could  not  continne  his  run  on  the  main  line 
more  than  about  100  yards  north  of  the  spot 
where  appellee  was  knocked  down  until  snch 
time  as  this  local  freight  had  proceeded  on 
its  ronte  and  opened  the  main  line  to  him. 
The  appellee's  evidence  shows  that,  when 
he  returned  from  the  place  of  deposit  of  his 
armful  of  cabbages  on  Main  street  to  the 
Sproat  car  at  Cemetery  street  qrosslng,  he 
did  look  and  listen,  but  neither  saw  nor 
beard  anything;  but  he  could  only  see  to  the 
intersection  of  main  track  by  caboose  switch, 
because  the  tail  of  the  local  freight,  of  which 
Sproat's  car  formed  a  part,  lay  on  and  across 
the  switch  over  main  txtu^  whereby  his  vi- 
sion was  cut  oft  from  the  track  south  of  that 
p<^t.  Appellee  also  says:  "It  seems  like 
I  looked  when  I  started  back  with  the  arm- 
fol  of  cabbage,  when  I  was  struck.  •  *  • 
I  think  I  looked  up  and  down  the  track  when 
I  went  acrosa."  The  appellee  says  further: 
"The  switch  engine  gave  me  no  warning.  If 
It  had,  I  would  have  stopped."  In  all  this 
evidence.  It  cannot  be  affirmed  that  appellant 
so  perfectly  indicated  the  conduct  of  its  serv- 
ants as  to  make  it  clear  that  it  was  free  from 
negligence^  and  so  leave  no  place  for  a  refer- 
ence to  the  Jury  for  Its  finding.  It  seems 
equally  clear  that  the  contributory  negligence 
of  appellee  was  an  ox>en  question,  and  prop- 
erly referable,  on  the  facts  admitted  and  dis- 
puted, to  the  determination  of  a  Jury.  This 
course  was  wisdy  adopted  by  the  court  be- 
low, and  the  Jury  has  found  the  controversy 
adversely  to  appellants;  and  correctly  so,  as 
we  think.    Affirmed. 


(71  WtM.  SSD) 

TBKRT  et  al.  v.  GROVES. 
(Supreme  (yoort  of  Mississippi.    Dec.  IB,  1893.) 

LXBOBBB'S  IiISII  ON  CbOFS. 

The  fact  that  a  person  in  service  on  one 
place,  for  a  few  days,  sapervlses  laborers  sent 
tbermom  to  another  place,  does  not  entitle 
him  to  the  charactw  of  a  laborer  on  the  latter 
place,  a^id.  as  sncJi,  to  a  lien  on  the  crops 
thereon. 

Appeal  from  circuit  court,  Leflore  county; 
B.  W.  Williamson,  Judge. 

Action  by  J.  H.  Groves  against  J.  T.  Terry 
and  othcra.  There  was  Judgment  for  plains 
tiff,  and  defendants  i^peal.    Reversed. 

S.  R.  Oleman,  for  appdiants.  Rush  & 
Gardner,  for  appellee. 

GOOPBR,  J.  The  appellee  was  not  an 
employer  or  a  laborer  on  the  Terry  place. 
His  service  was  on  the  Sarah  Mound  place, 
though,  for  a  few  days,  he  supervised  some 
laborers  sent  from  that  place  to  the  Terry 
place.  This  was  not  sufficient  to  entitle  him 
to  the  character  of  an  employer  oe  laborer 
on  that  place,  and,  as  such,  having  a  lleo  on 
the  croi>s  grown  thereon.    It  is  not  to  be 


doubted  that  the  cotton  seized  was  grown  on 
the  Terry  place,  and  not  on  the  Sarah  Mound 
place^  and  on  this  cotton  he  had  no  right  of 
recoursfe    The  Judgment  is  reversed. 


BALDWIN  et  al.  v.  MoGEB. 

(Supreme  Court  of  MisalBsippi.    Dec.  18,  18dS.) 

Vaoatiox  o*  ExsGunoN  Sub  —  SirmouNOT  ow 
GBOURiia. 

A  sale,  under  execution,  of  land  snbject 
to  a  mortgage  will  not  be  vacated  at  the  in- 
Btance  of  the  execntion  creditor  for  inadequacy 
of  iirice,  in  the  absence  of  a  showing  of  the 
value  of  the  equity  of  redemption. 

Appeal  from  circuit  court,  Leflore  county; 
R.  W.  Williamson,  Judge. 

Appeal  by  A.  Baldwin  &  C!o.  and  others 
trom  a  Judgment  overruling  their  motion  to 
vacate  a  sale,  made  under  execution  In  their 
favor,  at  which  J.  E.  McGee  was  the  pur- 
chaser.   Affirmed. 

E.  F.  Noel,  for  appellants.  Hooker  &  Wil- 
son, for  appellee. 

WOODS,  X  This  Is  an  appeal  from  a  Judg- 
ment overruling  a  motion  to  set  aside  and 
vacate  a  sale  of  a  bouse  and  lot,  made  under 
execution  In  favor  of  appellants,  which  ap- 
pellee became  the  purchaser  of.  The  motion 
rests  upon  two  grounds:  (1)  Because  of  the 
inadequacy  of  the  price  paid  by  appellee  at 
said  sale;  (2)  because  of  accident  and  mis- 
take made  In  the  time  and  manner  of  said 
sale.  It  is  sufficient  to  say,  on  the  first 
ground,  that  the  agreed  statement  of  facts 
shows  that  this  house  and  lot,  with  other 
property,  the  description  and  character  and 
probable  value  of  which  nowhere  appear  In 
the  record,  was  under  mortgage,  then  and 
at  the  time  of  the  trial  unsatisfied,  to  the  ex- 
tent of  18,000.  Now  It  Is  manifest  that,  on 
this  showing,  the  appellee  acquired  only  the 
equity  of  redemption  in  the  property  of  the 
mortgagor,  the  debtor  in  execution  of  the  ap- 
peBants,  and  it  is  equally  manifest  that  there 
Is  a  total  failure  to  show  that  this  equity  of 
redemption  was  worth  anything  whatever. 
It  may  be  worth  more  than  the  small  sum 
paid  for  It  by  appellee.  It  may  be  absolute- 
ly worthless.  The  second  ground  of  the  mo- 
tion la  vrithont  support  The  only  evidence 
on  this  point  is  that  the  appellants  were  new- 
residents  and  had  committed  their  interests 
wholly  to  their  resident  counsel.  The  coun- 
sel expected  to  attend  the  sale  and  bid  In 
the  property  for  theh:  clients,  unless  it  brought 
something  like  what  counsel  thought  Its 
value;  but,  unexpectedly,  comnsd  were  not 
present,  and  appellee  became  the  purchaser. 
It  is  perfectly  certain  that  the  contention  is 
without  any  merit  whatever.  The  Judgment 
of  the  cpurt  below  on  the  motion  was  not 
erroneous,  and  It  is  affirmed. 
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(71   Miss.   14«) 

ILLINOIS  CENT.  R.  CO.  v.  LANGDON. 

(Supreme  Court  of  Mississippi.    Dec.  18,  1803.) 

Cakrieii»— Livb-8tock  Shipments  —  Actiox  for 
Damages  — Hearsay  Kyidbncb  —  Etidemcb  to 
Support  Verdict. 

1.  In  an  action  against  a  railway  company 
for  damages  to  a  shipment  of  cattle,  the  un- 
sworn statement  of  an  unknown  person  to  the 
account  of  sales  of  the  cattle  was  hearsay. 

2.  A  Terdict  against  a  carrier  for  damages 
to  a,  shipment  of  cattle  was  not  supported  by 
the  evidence  where  it  failed  to  show  the  value 
of  the  cattle  "at  the  time  and  place  of  ship- 
ment," and  the  contract  of  carriage  had  pro- 
vided that  such  valne  should  govern  a  settle- 
ment for  damages  to  the  shipment. 

Appeal  from  circuit  court,  Talobosba  coun- 
ty; Eugene  Johnson,  Judge. 

"To  be  officially  reported." 

Action  by  William  R.  Langdon  against  the 
Illinois  Central  Railroad  Company  for  in- 
Jury  to  cattle  shipped.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Mayes  &  Harris,  for  appellant  A.  B.  Fly, 
for  appellee. 

WOODS,  J.  The  second  assignment  of  er- 
ror is  well  taken.  The  accounts  of  sales  of 
the  two  car  loads  of  cattle,  admitted  over  ap- 
pellant's objection,  were  incompetent.  They 
were  mere  hearsay,— the  unsworn  statements 
of  an  imknown  person. 

The  fourth  assignment  of  error  is  also  main- 
tainable. The  verdict  was  not  supported  by 
proper  evidence.  It  was  found  without  evi- 
dence at  all  on  a  material  point  Involved  in 
the  issue  made  up  between  the  parties.  By 
the  terms  of  the  contract  of  carriage  between 
the  parties,  it  is  agreed  "that,  should  dam- 
age occur  for  which  the  company  may  be 
liable,  the  value  at  place  and  date  of  ship- 
ment shall  govern  the  settlement,"  etc.  We 
have  looked  in  vain  to  find  any  evidence 
showing  the  Jury  what  the  value  of  the  cattle 
was  "at  the  place  and  date  of  shipment" 

It  may  be  proper  to  add  that  the  instruc- 
tions in  which  the  Jury  was  informed  that 
only  gross  negligence  would  impose  llabllTty 
upon  the  railroad  company  were  Incorrect 
but  these  too  favorable  charges  for  the  ap- 
pellant were  of  no  avail  with  the  Jury  in  a 
case  where  it  is  doubtful  if  there  was  even 
negligence  in  the  transportation  of  the  cattle. 


(71  Hin.  1S7) 

WESTERN  UNION  TEL.  CO.  v.  CLARKE 

et  ol. 
(Supreme  Court  of  Mississippi.    Dec.  18,  1883.) 

Teleorafh  Companies — Dutt  to  "Transmit  C!ob- 

RKOTLT  " — StATCTORT   PENALTY. 

Coda  1892,  {  4326,  which  imposes  a  pen- 
alty on  telegraph  companies  for  failure  to 
"transmit  correctly,"  requires  substantial  accu- 
racy in  transmission,  but  not  an  exact  repro- 
duction of  the  message  as  written  by  the  sender. 

Appeal   from    circuit   court,    Lee    county; 
Newnan  Cayce,  Judge. 
"To  be  officially  reported." 
Action  by  0.  D.  Clarke  and  others  against 


the  Western  Union  Telegraph  Company  for 
a  penalty  for  failure  to  transmit  qiessages 
correctly.  From  a  Judgment  for  plainttfls, 
defendant  appeals.     Reversed. 

Sykes  &  Bristow  and  Mayes  &  Harris,  for 
appellant.  Clarke  &  Clarke  and  W.  D.  An- 
derson, for  appellees. 

CAMPBELL,  O.  J.  Section  4326  of  the 
Code  of  1892,  In  embracing  the  requirement 
to  "transmit  correctly,"  as  well  as  deliver  in 
a  reasonable  time,  messages,  did  not  Intend 
to  Impose  a  penalty  for  a  departure  from  the 
exact  terms  of  the  message,  where  no  harm 
was  done  and  the  message  was  transmitted 
with  such  substantial  accuracy  as  to  perform 
its  office  and  effect  its  purpose.  If  the  mes- 
sage transmitted  and  delivered  must  be  a 
reproduction,  verbatim  et  literatim  et  punctu- 
atlm,  of  that  written  to  be  sent,  or  the  pen- 
alty denounced  by  the  section  may  be  recov- 
ered, the  statute  Is  needlessly  severe.  No 
interest  requires  such  nicety,  and  it  may  be 
Justly  assumed  that  the  legislature  had  in 
view  not  only  "reasonable  time"  for  deliv- 
ery, but  reasonable  conformity  to  the  terms 
of  the  message,  so  as  to  present  it  to  the 
sendee  in  such  terms  as  to  effect  the  purpose 
for  which  it  is  sent.  Where  harm  results, 
damage  accrues,  and  the  statutory  penalty  is 
given;  but  where,  as  in  this  case,  no  harm 
was  done  an  Inadvertent  departure  from  the 
letter  of  the  message  does  not  incur  the  pen- 
alty. The  legislature  must  have  meant  to 
require  to  transmit  correctly,  In  substance, 
not  mere  form.  It  had  regard  to  the  thought, 
and  not  the  mere  symbols  of  the  message. 
Otherwise,  any  departure  would  subject  to  the 
penalty,  which  would  be  unreasonable.  Can  it 
be  supposed  that  for  changing  my  signature  or 
address  fi'om  Campbell  to  Camel,  or  Campel, 
or  Cambelle,  or  Cawmel,  according  to  the 
form  of  writing  it  sometimes  met  with,  in  a 
message  sent  by  me  or  to  me,  and  promptly 
delivered,  and  accomplishing  Its  purpose,  and 
doing  no  harm,  the  penalty  would  be  incur- 
red? To  so  hold  would  impute  to  the  legis- 
lature a  spirit  of  Injustice  and  cruelty  that 
would  seriously  reflect  on  its  attempt  to  leg- 
islate in  this  matter  for  the  public  interest 
To  limit  the  operation  of  the  section  as  we 
do  is  to  secure  all  by  it  that  will  subserve  the 
interest  of  the  public,  which  is  the  object  of 
the  law.  The  plaintiff  was  niot  entitled  to 
recover  the  penalties,  or  the  cost  of  the  mes* 
sages,  which  were  transmitted  and  accom- 
plished their  purpose.  Reversed,  and  re- 
manded for  a  new  trial. 


(71  lUaa.  182) 
PUCKETT  T.  STATE. 
(Supreme  Court  of  Mississipi^     De&  4,  1893.) 

Local  Option— Election  —  Rbpobt  o»  Rbsult— 
Judicial  Notice. 
1.  Under  the  local  option  law,  (Act  March 
11,  1886,)  requiring  the  report  of  the  commis- 
sioners of  election  to  the  board  of  supervisors 
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as  to  the  result  of  an  election  to  be  recorded 
on  the  minntes  of  the  board,  it  is  immaterial 
that  it  was  spread  on  the  minutes  of  the  board 
at  a  special  and  unauthorized  meeting,  the  board 
not  being  required  to  act  on  the  return  of  the 
report. 

2.  Under  the  provision  of  the  act  that  the 
eonunissioners  of  election  shall  canvass  the  re- 
turns of  the  inspectors,  and  ascertain  and  de- 
termine the  result,  and  make  a  verified  report 
of  the  result  declared  bj  them.  It  is  not  nec- 
essary that  they  shall  certify  that  they  have 
canvassed  the  returns,  and  that  the  result  re- 
ported was  derived  from  such  canvass. 

3.  Nor  is  it  necessary  that  the  report  show 
that  the  election  was  held  at  the  places  fixed  by 
law,  as  that  is  to  be  presumed. 

4.  Under  Code  1882,  {  1821,  reqnirine 
ooorts  to  talie  judicial  notice  of  the  result  of 
local  option  elections,  the  inpreme  court  may, 
on  appeal  from  a  conviction  for  illegal  sale,  go 
outside  the  record  to  see  whether  the  report  of 
the  commissioner*  was  verified  so  as  to  mak* 
it  legal  evidence  of  the  result  of  the  election. 

Appeal  from  drcult  coort,  Bankin  county; 
A  G.  Mayers,  Judg:e. 

D.  J.  Fadcett  was  oonvlcted  of  selllog 
liquor  In  Tl(^tioo  of  the  local  option  law, 
and  appeals.     Affirmed. 

A  J.  McLatirln,  for  appellant  Frank 
Johnston,  Atty.  Geo.,  for  the  State. 

COOPER,  J.  Tbe  appelant  was  indloted 
and  convicted  of  tbe  offoise  of  unlawfully 
sdling  Intoxicating  liquor,  In  less  quantity 
than  one  gallon,  in  the  county  of  Bankin,  in 
violation  of  the  provisions  of  the  act  of 
March  11,  1886,  commonly  known  as  the 
"Local  Option  Law."  The  conviction  was  at 
tbe  February  term,  1893,  on  an  Indictment  re- 
turned oa  February  17,  1892;   the  evid^ice 

dis<dosIng  that  the  sale  was  on  the day 

of  August,  1890.  On  tbe  trial  the  state,  for 
tbe  purpose  of  proving  the  adoption  of  tbe 
local  option  act  In  tbe  county  of  Rankin, 
introduced  in  evidence  the  minutes  of  tbe 
board  of  supervisors,  containing  what  pur- 
ported to  be  a  report  of  the  commissioners  of 
tbe  Section  bdd  under  the  provisions  of  tbe 
local  option  statate.  Tbe  defendant  objected 
to  said  minutes  (1)  because  they  w»e  the 
minutes  of  tbe  board  at  a  special  term  not 
called  or  held  according  to  law;  (2)  because 
there  was  no  order  of  tbe  board  of  super- 
visors for  an  Section  to  be  held  at  tbe  places 
of  holding  dectioDS  for  members  of  tbe  legi»- 
latnre  in  Rankin  county;  (3)  because  the  re- 
port does  not  certify  that  said  commissioners 
of  election  canvassed  tbe  returns  made  to 
ttaem  by  tbe  inspectors;  (4)  because  said  re- 
port does  not  certify  that  said  commissionars 
determined  the  result  of  a  canvass  of  tbe 
returns  of  tbe  inspectors;  <JS)  because  said 
report  does  not  show  that  tbe  election  was 
held  at  places  for  bedding  electims  for  mem- 
bra ot  tbe  leglslattire  in  Rankin  county.  In 
addition  to  these  objeotl(«s,  it  is  now  also 
urged  that  the  r^xKt  of  llie  commissioners 
was  not  verified  by  their  oaths,  as  required 
by  law. 

It  is  immaterial  that  the  r^ort  of  the 
commissioners  was  spread  up<»i  tbe  minutes 


of  the  board  of  supervisors  at  a  special  and 
nnautbradzed  meeting,  instead  of  those  of  s 
regular  and  legal  session.  Tbe  board  was 
not  authorized  or  required  by  law  to  take 
any  action  upon  the  return  of  the  report  of 
tbe  commissioners;  but,  to  preserve  in  a 
perpetual  memorial  tbe  report  of  the  com- 
missioners, tbe  law  provided  that  It  should 
be  spread  upon  the  minutes  of  the  county 
board.  It  is  the  report,  however,  of  tbe  com- 
missioners which  gives  finality  to  tbe  Sec- 
tion; and  copies  of  tbe  report,  whether  made 
from  the  original  or  from  tbe  copy  on  tbe 
minutes,  are  made  competent  as  evidence  ot 
the  result  of  elections  held  under  tbe  act 
McDcmald  v.  State,  68  Miss.  728,  10  Soutta. 
65. 

It  Is  not  true  that  no  order  was  made  for 
an  decHon  to  be  held  at  tbe  places  of  hold- 
ing elections  for  members  of  the  legislature 
in  Rankin  county.  This  does  not  appear  in 
tbe  report  of  tbe  commissioners,  but  it  does 
appear  in  tbe  order  ot  tbe  board  found  on 
page  10  of  the  record. 

Tbe  law  does  not  require  that  tUe  com- 
missioners of  election  shall  certify  that  tbey 
have  canvassed  tbe  returns  made  to  them 
by  tbe  Inspectors  of  election,  and  that  tbe 
result  repMted  was  derived  fi^>m  such  can- 
vass. The  act  directs  that  tbey  shall  canvass 
the  returns  so  mode,  and  shall  ascertain  and 
determine  tbe  results,  and  shall  within  10 
days  after  the  election  make  a  written  re- 
port to  tbe  board  of  supervisors,  verified  by 
their  affidavits,  of  the  result  so  declared  by 
them  upon  such  canvass  and  return.  It  is 
tbe  result  al(me  which  is  to  be  reported  by 
tbe  commissioners,  though  in  reaching  the  re- 
sult the  law  declares  bow  and  on  what  it  is 
to  be  baaed.  Nor  was  it  necessary  for  tbe 
report  to  show  that  tbe  election  had  been 
held  at  the  places  fixed  by  law.  That  is  to 
be  presumed.  But  tbe  act  does  reqtilre  that 
tbe  report  of  the  commissiCNaers  shall  be  vol- 
fled  by  their  affidavits;  and,  if  this  was 
not  done,  there  was  no  legal  report  and 
therefore  no  legal  evidence  of  the  result  of 
tbe  election.  By  what  sort  of  stupid  blunder^ 
ing  tbe  joint  r^ort  of  the  commissioners  was 
omitted  from  the  minutes  of  the  board  of 
BupervlswB,  it  Is  impossible  to  conjectura 
But  that  it  was  omitted  we  have  discovered 
by  correspondence  with  tbe  custodians  of  tbe 
record.  By  section  1621  of  tbe  Code  of  1892, 
tbe  courts  are  required  to  take  judicial 
knowledge  of  tbe  result  of  local  option  elec- 
tions; and,  since  no  sotu-ces  of  information 
are  pointed  out,  it  is  incumbent  on  this  and 
all  other  courts  to  inform  themselves  by  re- 
course to  any  and  all  sources  of  information. 
We  have  therefore  pursued  the  investigatiim 
by  seeking  to  inform  oursdves  of  tbe  condition 
of  the  original  repwt,  wbidi  it  would  seem  it 
should  have  occurred  to  the  district  attorney 
on  tbe  trial  to  do,  and  from  that  investiga- 
tiAu  have  learned  that  in  fact  tbe  rep<xt  of 
tbe  comml88i(»ers  was  verified  by  their 
oaths.    This  Is  all  ttaat  tbe  law  re<iaires.  and 
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to  the  anffldent  and  conclusive  eTld«nce  ot 
the  fact  that  the  result  of  the  election  was 
against  the  sale  of  Intoxicating  liquors  In 
Bonkln  county.  The  a{)pellant  was  there- 
fore properly  couTlcted,  and  the  Judgment  to 
affirmed. 


OOPFEB  T.  RAGSDALH. 
(Supreme  Court  of  Mississippi.     Dec. '4,  1893.) 

EXSCUTOKS*  ACOOUim— KlUAI.  OSOBBB— AixniDi- 
OATION. 

Where  a  final  acconnt  and  exceptions 
were  considered,  but  no  decree  made,  and  next 
term  there  was  entered,  as  of  the  former  term, 
an  order  called  a  "final  decree,  "which,  assuming 
to  pass  on  the  exceptions  and  fix  execntors'  al- 
lowances, ordered  a  restatement,  and  permitted 
receptions,  "the  matter"  to  abide  the  filing 
thereof,  there  was  no  adjudication,  and,  on  the 
hearing  of  the  restated  account  and  exceptions, 
the  chancellor  erred  in  announcing  that  he 
shonid  abide  by  his  predecessor's  rulings,  except 
on  production  of  new  evidence. 

Appeal  from  chancery  court,  Lauderdale 
county;  R.  0.  Beckett,  Special  Chancellor. 

In  the  matter  of  the  final  account  of  Ij.  A. 
Ragsdale,  executor.  Appeal  of  Mrs.  E.  C. 
Coffee,  exceptant  from  the  final  decree  of  set- 
tlement  Reversed. 

Fewell  &  Brahan,  for  appellant  J.  R.  Mc- 
intosh, A.  J.  Russell,  and  Houston  A  Woods, 
for  appellee. 

AIjEXANDER,  Special  Jndge.  Although 
the  final  account  of  the  executor,  and  recep- 
tions th^eto  by  appellant,  were  regularly  be- 
fore the  chancery  court  at  the  February 
term,  1891,  and  seem  to  have  received  full 
consideration,  the  term  was  allowed  to  pass 
without  any  decree  being  signed  or  entered, 
At  the  following  July  term,  counsel  for  the 
executor  presented  what  purported  to  be  a 
final  decree,  which  was  then  irigned  and  ae- 
dered  to  be  entered  as  of  the  previous  term. 
Bnt  it  was  In  no  sense  a  final  decree.  It  ad- 
judicated nothing.  True,  it  assumed  to  pass 
upon  the  several  exceptions,  and  fixed  allow- 
ances to  the  executor  toe  commissions  and 
counsel  fees,  bnt  It  directed  the  account  to 
be  restated,  and  provided  that  "the  matter" 
should  abide  the  filing  of  such  account 
Moreover,  the  same  order  that  iiermitted  the 
flUng  nnnc  pro  tunc  of  the  so-called  final  de- 
cree "gave  appellant  leave  to  file  exceptions 
to  the  final  account  to  be  restated.  When 
the  restated  final  account  and  the  exceptions 
came  to  be  heard  at  a  subsequent  term,  the 
special  chancellor,  presiding,  correctly  held 
that  nothing  done  by  the  former  chancellor 
possessed  the  force  of  adjudication.  Never- 
theless, he  announced  that  he  would  adhere  to 
all  the  rulings  of  his  predecessor,  unless  an 
extraordinary  case  were  made  out  by  the 
introduction  of  new  evidence.  In  other 
words,  he  declared  that  the  court  possessed 
the  autlKHlty  to  allow  any  or  all  the  excep- 
tions, but  would  not  do  so  unless  evidence 
not  before  presented  sboold  be  produced. 


Thus,  counsel  for  the  exceptor  were  allowed 
to  Introduce  evidence  In  support  of  the  ex- 
ceptions, bnt  were  told  in  advance  that  It 
would  not  avail  imless  that  presented  was  m 
the  nature  of  newly-discovered  evidence.  It 
was  error  thus  to  limit  the  character  and 
force  of  the  evidence.  It  necessarily  result- 
ed in  hampering  the  exceptor  in  presenting 
ber  case;  and  the  rulings  of  the  court  on 
the  evidence  introduced  under  this  limitation, 
which  Is  the  <a]y  evidence  In  the  record, 
show  that  It  was  for  the  most  part  held  to 
be  of  the  same  character  as  that  before  in- 
troduced, and  was  therefore  not  considered. 
Finding  nothing  adjudicated,  the  special 
chancellor  should  have  passed  upon  the  re- 
stated final  account  and  the  exceptions  there- 
to, wlthont  regard  to  any  views  entertained 
by  the  former  chancellor.  By  falling  to  em- 
body those  views  in  a  final  decree,  or  even 
to  preserve  the  evidence  taken  on  the  for- 
mer hearing,  court  and  counsel  lost  their  la- 
bor, and  there  was  nothing  in  what  had  been 
done  that  ought  to  have  Influenced  the  court 
when,  at  a  subsequent  term.  It  was  called 
on  to  i>ass  npon  the  same  questions.  Re- 
versed and  remanded. 


m  BOSS.  161) 

CHANDLER  v.  WHITE. 
(Supreme  Court  of  Mississippi.    Dec  18,  1893.) 

GiRNlBHMENT  — PeOPEKTT  SCBJBOT  TO  PEOOKSS— 
£XEHPTIONB. 

Code  1880,  {  1244,  exempting  from  gar- 
nishment $100  of  the  wages  of  a  laborer  havliig 
a  family,  secures  that  amount  whenever  sncm 
exemption  is  sought  to  be  subjected  by  legal 
process  to  the  demand  of  a  creator. 

Appeal  from  circuit  court  Chickasaw  coun- 
ty; Newnan  Cayce,  Judge. 

Action  by  R.  W.  Chandler  against  J.  B. 
White.  There  was  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

Buchanan  &  Stovall,  for  appellant  W.  J. 
Stockett  and  W.  O.  Orr,  for  appellees. 

WOODS,  J.  The  astonishing  result  reach- 
ed In  the  magistrate's  court  was  proporly 
rectified  by  the  Judgment  of  the  circuit  court 
The  contention  of  appellant's  counsel  is  ut- 
terly untenable.  The  statute  cannot  be  tor^ 
tured  Into  such  construction  as  would  make 
only  $100  per  annum  of  a  laborer  or  mechan- 
ic, due  as  wages,  secure  from  the  demands  of 
creditors.  It  to  Just  as  plausible  to  say  that 
the  statutory  exemption  of  wages  to  the  la- 
borer having  a  family  to  support  can  be 
ctolmed  once  in  a  lifetime  as  to  say  that  it 
can  be  claimed  once  a  year.  The  extent  ot 
the  exemption  to  not  left  in  doubt  by  the  lan- 
guage of  the  law.  The  |100  wages  of  the 
toborer  having  a  family,  under  section  1244^ 
Code  1880,  it  to  declared,  "shall  be  exempt 
from  every  garnishment"  whether  sought  to 
be  enforced  annually  or  monthly.  Time  does 
not  measure  the  privilege.  Whenever  the 
exemption  Is  sought  to  be  subjected  by  legal 
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procefls  to  the  demand  of  a  creditor,  tlie  ex- 
emptlomst  may  invoke  the  protection  of  the 
law.  The  fears  of  the  counsel  for  appellant 
are  prematnre.  When  the  golden  age  re- 
turns, and  laborers  having  families  earn 
from  $1,200  to  $12,000  per  annum,  if  debt 
and  credit  then  snrvive,  doubtless  a  legisla- 
tore,  if  one  Is  left,  will  rednce  the  exemption 
of  the  wealthy  laboring  man.    Affirmed. 


(71  Was.  641) 

HOLMES  T.  PRBSTON  et  aL 

(Supreme  Court  of  Mississippi.     Dec.  18, 1883.) 

Aonos  OH  KoTB— Plsadiks  as  Faoor. 

When  plaintiff  sues  defendant  as  in- 
dorser,  but  proves  him  liable  as  a  guarantor, 
without  objection,  the  Judgment  will  not  be 
reversed,  though  plaintiff  did  not  sustain  the 
burden  on  him  under  the  pleadings  to  show  no- 
tice and  protest. 

Appeal  from  drcolt  court,  Leflore  county; 
R.  W.  WilUamson,  Judge. 

Action  by  Preston  &  Stauffer  against  O. 
W.  Holmes  on  a  promissory  note.  Judgment 
for  plaintiffs.    Defendant  appeals.    Affirmed. 

Sonthworth  &  Stevens  and  S.  R.  C!oIeman, 
for  appellant     Rush  &  Gardner,  for  appel- 

COOPER,  J.  If  the  plaintiffs  had  declared 
against  appellant,  as  they  might  have  done 
under  the  facts  proved,  as  primarily  bound 
with  Garrote,  or  as  a  guarantor,  their  right 
of  recovery  would  have  been  clear,  without 
regard  to  the  fact  that  he  did  not  have  no- 
tice of  the  protest  of  the  bill  of  exchange. 
Thrasher  v.  Ely,  2  Smedes  &  M.  189;  Baker 
T.  Kelly,  41  Miss,  em;  Tatum  v.  Bonner,  27 
Miss.  760.  But,  having  sned  him  as  an  in- 
dorser,  it  would  have  devolved  upon  them 
to  prove  notice  and  protest.  If  the  defendanc 
had  objected  to  the  evidence  introduced  to 
charge  him  in  another  character.  This  the 
defendant  failed  to  do,  and  the  evidence  of 
the  plaintiffs  tending  to  prove  that  notice 
was  given,  and  that  defendant  was  bound 
without  regard  to  notice,  the  defendant  in- 
troduced some  evidence  tending  to  prove  the 
contrary,  and  then  demurred  to  the  evidence. 
The  record  discloses  a  novel  conception  of 
the  office  of  a  demurrer  to  evidence.  Somu 
of  the  evidence  for  the  plaintiffs  was  by  dep- 
osition, and  some  of  It  oral  testimony  taken 
down  as  it  fell  from  the  lips  of  the  wit- 
nesses, and  all  of  the  evidence  for  the  de- 
fendant was  oral  testimony.  The  evidence 
both  for  plaintiffs  and  defendant  was  set  out 
in  full,  and  the  demmrer  of  the  defendant 
was  to  the  whole,— both  that  of  the  plain- 
tiffs and  his  own.  The  plaintiffs,  "without 
admitting  the  correctness  of  the  statements 
of  the  defendant,"  Joined  issue  on  the  de- 
murrer, on  the  bearing  of  which  the  court 
gave  Judgment  for  the  plalntlfCs.  Without 
regard  to  the  Irregularities  in  the  proceed- 
ings, we  think  a  right  result  has  been  reach- 


ed, and  that  undeir  the  fticto  developed  a  new 
trial  would  avail  the  defendant  nothing. 
The  judgment  Is  therefore  affirmed. 


(71    Hlsa.    414) 

JTJDAH  et  al.  v.  BROTHERS. 

(Supreme  Court  of  Mississippi.     Dec.  18, 1883.) 

Tax  S1I.S8 — Redemption — Ck>i>ST.  1890. 

Though  Const  1890,  (  79,  preserves  the 
right  of  redemption  from  tax  sales  of  realty  for 
not  less  than  two  years,  section  274,  providing 
that  the  laws  In  force,  and  repugnant  to  the 
constitution,  should  remain  till  April  1,  1892, 
nnless  sooner  repealed,  continued,  till  that  date, 
the  existing  revenue  law,  which  gave  one  year's 
right  of  redemption;  and  in  the  case  of  a  sale 
made  prior  to  April  1,  1892,  the  parties'  rights 
were  governed  by  that  law,  under  Code  1892,  | 
4,  providing  that  its  rei>ealing  clauses  do  not 
affect  any  act  already  done,  or  cause  of  action 
or  right  accruing  or  accrued. 

Appeal  from  chancery  court.  Clay  county; 
Baxter  McFarland,  Chancellor. 

Bill  in  equity  by  O.  C.  Brothers,  Jr.,  against 
John  M.  Judah  and  oth»s.  Decree  for  com- 
plainant   Defendants  appeaL     Affirmed. 

Houston  &  Reynolds,  for  appellants.  Oltz 
&  Beckett,  for  appellee. 

CAMPBELL,  O.  J.  Whatever  would  be 
the  effect  of  section  79  of  the  constitntion  of 
1890,  as  to  the  right  to  redeem  real  estate 
thereafter  sold  for  nonpayment  of  taxes,  if 
it  was  unaffected  by  any  other  provision  of 
that  Instrament,  it  Is  certain  that  the  effect 
of  section  274  was  to  continue  in  fwce,  un- 
impaired by  the  constitution,  the  then  exist- 
ing revenue  law,  which  gave  the  right  of  re- 
demption from  such  sales  for  one  year,  and, 
as  that  law  was  not  rq>ealed  sooner  by  the 
legislature.  It  remained  In  force  until  the 
1st  day  of  April,  1892;  and  the  sale  in  dis- 
pute was  made  on  the  first  Monday  of  March, 
1882,  in  accordance  with  the  then  existing 
law,  wliich  allowed  one  year  for  redemption, 
and  that  governs  the  rights  of  parties.  Tbis 
results  from  express  ccmstltutional  enact- 
ment from  general  rules  of  law,  and  from 
sectlMi  4  of  the  (>}de  of  1882,  which  expressly 
preserves  "any  act  done,  or  any  cause  of 
action  or  any  right  accruing  or  accrued  or 
established,"  etc.,  from  being  affected  by  a 
repeal,  by  the  (jode,  or  any  statutory  pro- 
vision. Tlndonbtedly,  the  statute  in  force 
November  30,  1880,  giving  one  year  for  re- 
demption of  land  sold  for  nonpaym«it  of 
taxes,  was  repugnant  to  the  provision  in  sec- 
tion 78  as  to  two  years  for  redemption.  Be- 
ing thus  repugnant  the  statute  was  continued 
In  fCHTce  ("shall  ccmtinue  and  remain  In 
fwce")  untQ  April  1,  1892,  unless  soonra-  re- 
pealed by  the  legislature.  It  was  not  sooner 
repealed.  It  was  therefcMre  continuing  and 
remaining  in  force,  with  constitutional'  sanc- 
tion, when  the  sale  was  made,  and  must 
govern  the  rights  of  all  concerned.  Any 
o>th»  view  is  incompr^ensible  by  us.  Sec- 
tion 79  is  to  be  read  with  section  274  as  a 
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proviso,  producing  tbe  result  mentioned.  De- 
cree aSirmed,  and  60  days  allowed  for  answer 
as  of  tlie  last  term  ot  the  cliancery  court. 


(71  Miss.  271) 

CITIZENS'  BANK  v.  BANK  OF  GRBBN- 

VILLJE  et  al. 

(Supreme  Court  of  Mississippi.     Dec.  4,  1808.) 

Basks  and  Banxing — Insoltbnot — Collxotions 
— Tkusts. 
A  cotton  buyer  slxipped  cotton  to  New 
York,  receiving  a  draft  on  tlie  consignees  in 
payment,  and  delivered  the  draft  to  defendant 
baiilc,  which  obligated  itself  to  ^ay  Iiis  checlcs 
is  favor  of  the  vendor.  Complainant  bank  ac- 
quired the  buyer's  check  in  favor  of  the  vendor, 
and,  on  presentation  to  defendant,  accepted  in 
lieu  of  cash  a  bill  of  exchange  on  defendant's 
New  York  correspondent,  and  thereafter  defend- 
ant failed.  Bern  not  to  impress  defendant's  as- 
sets with  a  trust  to  the  amount  of  the  bill  of 
exchange,  nor  to  charge  defendant's  correspond- 
ent as  trustee  for  the  amount  thereof. 

Appeal  from  chancery  court,  Washington 
county;  W.  R.  Trigg,  Chancellor. 

Action  by  tbe  Citizens'  Bank  against  the 
Bank  of  Greenville  and  others.  There  was 
a  decree  for  defendants,  and  complainant  ap- 
peals.    AfBrmed. 

Nugent  &  McWillle,  for  appellant  Yerger 
ft  Percy  and  Phelps  &  Larkin,  for  appellees. 

WOODS,  J.  The  bill  and  amended  biU 
filed  by  the  appellant  in  tbe  chancery  court 
of  Washington  county  have  a  threefold  as- 
pect: (1)  They  seek  to  impress  a  trust  upon 
tbe  assets  of  tbe  Bank  of  Greenville  to  tbe 
amount  of  $10,000,  on  the  case  thus  made  by 
it,  praying,  to  that  end,  to  be  subrogated  to 
the  supposed  rights  of  the  two  cotton  buyers. 
Hall  and  Pullen;  (2)  they  seek  to  charge  the 
Hanover  National  Bank,  of  New  York,  as 
trustee  for  the  amoimt  of  the  two  bills  of 
exchange  drawn  by  the  Bank  of  Greenville 
In  favor  of  the  appellant;  and  (3)  they  pray 
a  personal  decree  against  the  defendant  Pol- 
lock, late  president  of  the  Bank  of  Green- 
ville. The  material  averments  of  the  plead- 
ings on  which  the  alleged  right  to  relief  Is 
based  are  substantially  these,  vis.:  C.  B.  F. 
Hall,  a  local  cotton  buyer  in  Greenville,  ship- 
ped to  Jobn  Paton  &  Co.,  New  York,  182 
bales  of  cotton,  for  the  price  of  $6,862.71; 
and  be  drew  his  draft  on  tbe  consignees  for 
that  amount,  attaching  tbe  bill  of  lading 
given  by  the  carrier  for  tbe  cotton  to  the 
draft  This  draft  and  bill  of  lading  Hall 
then  delivered  to  the  Bank  of  Greenville, 
said  bank  obligating  Itself  to  pay  Hall's 
checks  drawn  on  itself  in  favor  of  the  par- 
ties from  whom  the  cotton  was  purchased. 
In  part  payment  of  this  cotton.  Hall  drew 
his  check  on  the  Bank  of  Greenville  for  $5,- 
796.84,  and  this  check  the  appellant  acquir- 
ed In  due  course  of  its  banking  business.  On 
presentation  of  this  check  drawn  by  Hall  in 
favw  of  tbe  vendor  of  tbe  cotton  (whose 
Identity  Is  not  disclosed)  to  the  Bank  of 
Greenville,  said  bank  did  not  have  the  ready 


money  with  which  to  meet  tbe  check,  and. 
Instead  of  paying  the  check  in  money,  gave 
one  of  the  bills  of  exchange  pf  $5,000  now 
sought  to  be  impressed  with  a  trust  character, 
and  gave  its  due  bill  for  $320,  and  paid  the 
balance,  of  $476.84,  In  cash,  and  tbe  appel- 
lant surrendered  up  to  the  Bank  of  Green- 
VlUe  HaU'B  check  for  the  $5,796.84.  This  is 
the  statement  of  fact  touching  the  first  bill 
of  exchange  of  $5,000.  The  other  bill  of  ex- 
change, of  equal  amount  was  acquired  by 
appellant  In  the  following  manner:  On  the 
day  after  the  transaction  Just  detailed,  ap- 
pellant acquired  another  check,  for  $600, 
drawn  by  Hall  on  tbe  Bank  of  Greenville  in 
payment  of  cotton  purchased  by  him;  and,  to 
secure  the  said  bank.  Hall  drew  on  the  con- 
signee for  that  amount  attached  tbe  bill  of 
lading  to  the  draft  and  delivered  the  same 
to  tbe  Bank  of  Greenville,  the  said  bank  obli- 
gating Itself  to  honor  Hall's  checks  given  to 
tbe  vendor  of  the  cotton.  In  exactly  the 
same  way,  tbe  appellant  in  the  due  course 
of  Its  banking  business,  acqtiired  possession 
of  a  check  of  R.  F.  Pullen  for  $2,000,  drawn 
on  the  Bank  of  Greenville,  to  pay  for  cotton 
purchased  by  Pullen;  and  Pullen  secured 
said  bank  by  delivering  to  It  bis  draft  on  the 
consignee  of  the  cotton  for  the  amount  of 
the  purchase  price,  attaching  thereto  the  bill 
of  lading.  On  the  same  day,  appellant  loan- 
ed the  Bank  of  Greenville  $2,000  In  money. 
At  the  close  of  the  day's  business,  and  when 
the  two  banks  made  their  usual  settlement 
of  the  day's  transactions,  the  appellant  pre- 
sented for  payment  to  the  Bank  of  Green- 
vUle  the  check  of  Hall  for  $600,  the  che<^ 
of  Pullen  for  $2,000,  the  dueblll  of  tbe 
cashier  of  the  Bank  of  Greenville  of  the  day 
preceding  for  $320,  the  dueblll  of  the  cash- 
ier of  the  Bank  of  Greenville  for  the  $2,000 
loaned  by  appellant  the  same  day,  together 
with  other  demands  amounting  to  $80,  all 
aggregating  the  sum  of  $5,000;  but  again,  in- 
stead of  demanding  and  requiring  payment 
In  money,  the  appellant  received  the  second 
bill  of  exchange  for  $5,000,  drawn  by  the 
Bank  of  Greenville  on  the  Hanover  National 
Bank  of  New  York. 

This,  in  brief,  la  appellant's  case;  and  It 
Is  lacking,  in  every  aspect  of  every  element 
of  trust  The  sellers  of  the  cotton  to  Hall 
and  Pullen  have  been  fully  paid,  and  have 
no  rights  of  any  character.  Hall  and  Pullen 
have  been  protected  according  to  the  obliga- 
tion of  the  Bank  of  Greenville.  Their  checks 
on  that  bank  have  been  paid  and  surrender- 
ed, and  taken  up  by  the  bank  on  which  they 
were  drawn.  These  checks  the  appellant  ac- 
quired in  tbe  course  of  Its  daily  business  as 
a  bank,  and  on  presentation  for  payment 
they  were  surrendered,  and  the  bills  of  ex- 
change taken  instead  of  the  cash.  The  ap- 
pellant was  entitled  to  demand  and  recow 
the  face  of  the  Hall  and  Pullen  checks  In 
money  before  parting  with  them.  It  did 
not  elect  to  pursue  Its  right  to  payment  in 
currency,  but  consented  to  receive  the  blUs 
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of  exchange  drawn  by  Its  debtor  on  Its 
New  York  correspondent  instead.  It  occu- 
pies no  better  position  than  the  other  con- 
fiding creditors  of  the  Insolvent  debtor  bank. 
As  to  the  |2,000  loaned  by  the  appellant  to 
the  Bank  of  OreenvlUe,  and  the  other  small 
suns  arising  out  of  the  deaUngs  between  the 
banks,  as  already  hereinbefore  set  ont,  it 
cannot  be  seriously  insisted  that  appellant 
has  the  semblance  of  right  to  Impress  a  trust 
on  anything  or  anybody,  natural  or  artlflclaL 
The  doctrine  of  subrogation  has  no  room  for 
consideration  in  this  case.  We  have  already 
seen  tnat  the  sellers  of  the  cotton,  as  well  as 
the  buyers.  Hall  and  Pullen,  are  without 
complaint  The  appellant  was  not  required, 
tu  any  kind  of  manner,  to  pay  any  debt  for 
Hall,  Pullen,  or  any  one  else.  It  had  its  re- 
course on  Hall  and  Pullen  so  long  as  It  ro- 
talned  their  checks,  but  these  it  voluntarily 
parted  with,  taking  the  bills  of  exchange  In 
extinguishment  tha«of.  The  decree  of  the 
court  below  is  in  accordance  with  these 
Tiews,  and  to  affirmed. 


(71  Hlaa.  1») 

OSBURN  T.  BOARD  OP  StIP'RS  OF  HINDS 

CX)UNTY. 

(Supreme  Court  of  MissiBsippi.     Nov.  8,  1893.) 

Suits  to  Establish  Tixut. 

LCode  1892,  {  4147,  reqalring  the  board 
of  Buperviaon  to  prosecute  suits  to  establish  in 
itself  as  representative  of  the  conntv,  the  title 
of  the  sixt^nth  section  lands,  and,  in  case  the 
board  does  not  do  so,  permitting  any  person  in- 
ttf  ested  to  do  so,  does  not  authorize  a  suit  by 
a  person  daimlng  sach  land  as  owner. 

2.  Under  Code  1892,  S  499,  authorizing  the 
owner  in  possession  of  land  to  file  a  bill  to 
have  his  title  confirmed,  when  a  defendant  dis- 
claims any  title  complainant  is  entitled  to  con- 
firmation of  hia  title,  at  his  own  cost. 

Appeal  from  chancery  court,  Hlnda  county; 
H.  O.  Conn,  Ohanc^or. 

Ehilt  by  B.  J.  Osbum  against  the  board  of 
snpervisors  of  Hinds  county  <to  confirm  title 
to  land.  From  the  decree^  complainant  ap- 
peals.   Beversed. 

B.  B.  Baldwin,  for  appellant  Jayne  & 
Ward,  for  appellee. 

WOODS,  J.  SectlMi  4147,  Code  1892,  did 
not  authorize  the  institution  of  this  proceed- 
ing. By  this  sectlcm  of  the  Code,  It  is  made 
the  duty  of  the  board  of  supervises  to  in- 
•titnte  and  prosecute  to  efFect,  In  the  proper 
chancery  court  all  -necessary  suits  to  estab- 
Ush  and  confirm  in  itself,  as  r^resentative  of 
the  county,  the  title  of  the  sixteraith  section 
lands,  and  to  fix  the  date  of  the  expiration 
of  any  lease  of  the  same;  and,  in  the  event 
of  the  board  of  supervisors  faUing  or  refus- 
ing to  discharge  this  duty,  then  the  privilege 
to  conferred  upon  any  person  interested— In- 
terested as  a  citizen  in  the  civil  subdivision. 
In  the  assertloa  of  the  rights  of  the  public  in 
mch  lands  and  leases— to  do  what  the  board  of 
cupervisors  should  have  done.  The  Interested 


person  referred  to  In  thto  sectlcn  of  the  Oode 
is  not  one  interested  as  owner  or  lessee  of 
such  lands.  But  this  bill  was  ptt^iterly  filed, 
and  was  perfectly  maintainable,  under  sec- 
tion 499  of  the  Code.  By  this  section,  the 
owner  in  i>osses8lon.  If  there  to  no  adverse 
occupancy,  may  file  a  bill  for  oonfirmatlcw 
of  his  tltl&  When  the  board  of  supervisors 
filed  Its  answer  to  complainant's  bill,  dis- 
claiming any  title  to  the  lands  adverse  to 
complainant's  leas^old  estate,  and  admitting 
her  title,  as  ass^ted  by  her  in  h&r  bill,  the 
board  should  have  been  dismissed  oa  this  an- 
swer; but  complainant  should  have  had  con- 
firmation of  ho'  title,  as  prayed  by  her,  but 
at  her  cost,  of  coarse.  The  county,  disclaim- 
ing any  title  adverse  to  hers,  and  otherwise 
admitting  all  the  allegations  of  the  bill,  could 
not  be  taxed  with  the  costs,  for  the  county 
was  not  her  unsuccessful  oppwient  In  the  liti- 
gation. The  decree  was  erroneous  In  not 
confirming  the  complainant's  title,  and  taxing 
her  with  all  costs,  and  it  will  be  reversed, 
and  the  proper  decree  will  be  entered  here. 
Reversed. 


ALABAMA  &  V.  RY.  CO.  T.  GOFORTH. 

(Supreme  Court  of  Mississippi.  Nov.  20,'  1893.) 
Carhisbb  or  Goods — Loss — Bvidbkci. 
Where  the  property  asserted  to  have 
been  lost  by  the  carrier  is  accounted  for,  and 
the  apparent  discrepancy  explained  by  a  sUght 
mistake  in  numbering,  a  verdict  against  the 
carrier  should  be  set  asid& 

Appeal  from  circuit  court,  Rankin  county; 
A.  a.  Mayers,  Judge. 

Action  by  J.  N.  Cofortb  against  the  Ala- 
bama &  Vlcksburg  Railway  Company  for 
damages  for  loss  of  cotton  shipped.  Judg- 
ment for  plaintiff.  Defoidant  appeals.  Re- 
Tersed. 

Wm.  L.  Nugent,  for  appellant  Wm.  Bach- 
anan,  for  appellee. 

WOODS,  J.  The  Terdlct  of  the  Jury  In  Oie 
court  below  to  not  supported  by  the  evidence. 
It  to  clearly  contrary  to  the  evidence,  and  It 
should  have  been  promptly  set  aside  on  ap- 
pellant's motion  in  the  trial  court  The  tes- 
timony, takoi  togethw,  ca.u  generate  but  one 
belief,  viz.  that  the  three  bales  of  cotton  for 
whose  value  recovery  to  sought  by  appellee 
were  the  three  bales  Nos.  25,  26,  and  27,  re- 
spectively, and  accounted  for  In  the  deposi- 
tion of  the  appellee's  witness  Phelps.  It  to 
perfectly  clear,  on  the  whole  record,  that 
these  numbers  were  erroneously  dnpllcated, 
and  that  they  should  have  been.  In  consecu- 
tive order,  45,  46,  47.  Bvery  bale  of  appel- 
lee's cotton  shown  by  the  record  before  us  to 
have  been  embraced  in  the  business  of  1890- 
91  to  clearly  accounted  for,  and  to  permit  him 
to  recover  from  the  railway  company  the 
value  of  three  bales  never  lost  would  be  to 
legalize  naked  spoUatlon,  M  we  now  aee  the 
matter.    Bevtsnedi 
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TYSON  T.  GASTON. 
(Supreme  Court  of  Mississippi.     Dec.  4,  1893.) 
Pkomissori  Notes— Isdobbembnt  and  Dblivbrt 

— TlTLB. 

In  an  action  for  possession  of  a  note  in- 
dorsed in  blank  by  P.,  the  payee,  deceased,  plain- 
tiff produced  a  letter  from  P.  to  her,  listing;  said 
note  among  loans  made  for  her,  and  swore  that 
he  delivered  the  note  to  her  with  its  trnst  deed, 
and  she  returned  it  to  liim  for  Bafe-lceepine. 
She  did  not  luiow  the  maker,  nor  whether  P. 
made  him  the  loan  as  her  ^ent.  The  trust 
deed  ran  to  P.  as  guardian  of  the  W.  minors, 
and  the  note,  as  well  as  that  which  it  renewed, 
was  charged  in  F.'s  guardian's  accounts.  The 
maker  swore  that  it  was  made  for  the  W.  es- 
tate. When  dying  P.  directed  that  it  be 
treated  as  part  of  the  W.  trust,  which  was  to 
be  paid  off  o^re  plaintifF.  The  note  was  then 
in  pledge  for  F.'s  personal  debt,  which  his  wid- 
ow paid,  and  delivered  the  note  to  P.'s  succes- 
sor, as  guardian.  Eeld,  that  plaintifF  had  no 
title  as  against  such  guardian. 

Appeal  from  circuit  coprt,  Noxubee  county; 
S.  H.  Terral,  Judge; 

Action  by  Jennie  0.  Gaston  against  John 
A.  Tyson  for  possession  of  a  promissory  note. 
Judgment  for  plalntifT.  Defendant  appeals. 
Ueversed. 

Rives  &  Rives  &  Steves,  ttxe  appellant 
O'Neill  &  Williams,  for  appeUee. 

WOODS,  J.  The  private  and  personal  let- 
ter and  statement  of  June,  ISSS,  from  Rob- 
ert 0.  Patty,  now  deceased,  to  Mrs.  Gaston, 
the  appellee,  shows,  in  the  list  of  loans  made 
by  the  former  for  the  latto',  this  item,  viz.: 


Date.          Uakw. 

Wheo 
Dne. 

Am't 
Loan. 

Inter- 
est. 

Total. 

DecT.  J.  B.  Cannlng- 
bam. 

Dee.  7, '88 

ssa«.w 

$es.M 

•697.4* 

This  is  the  sole  evidence  tending  to  show 
that  the  note  sued  for  was  given  for  money 
loaned  by  Patty,  as  agent  for  appellee,  to 
Cunningham,  If  we  will  lay  out  of  view  for 
the  moment  what  Is  said  by  Cunningham  on 
this  same  subject  Opposed  to  this  private 
letter  and  statement  of  Patty,  made  for  ap- 
pellee's eye  alone,  the  record  shows '  that 
when  he  deliberately  made  up  his  acco&ts, 
and  presented  them  to  the  chanco^  clerk  for 
allowance,  an  act  made  for  the  inspection 
of  the  court  his  wards,  and  the  public,  he 
treated  this  note,  now  sued  for,'  as  the  prop- 
erty of  his  wards,  the  WUliams  children.  As 
guardian  of  Gilmore  Williams,  In  his  official 
accoilnt  on  file,  he  charj;es  himself  with  one 
year's  interest  on  this  Very  note,  as  well  as 
charges  himself  the  amount  principal  and 
interest  of  the  note  of  A.  C.  and  M.  J.  Tate, 
in  substitution  of  which,  unmistakably,  the 
note  in  suit  was  'given,  and  asks  credit  for 
$634  loaned  J.  B.  Cunningham,  December, 
1887.  Still  in  opposition  to  the  private  state- 
ment made  to  appellee  by  Patty,  we  find  that 
the  trust  deed  given  by  Cunningham  to  se- 
cure payment  of  the  note  in  controversy  was 
recorded  in  the  chancery  clerk's  office  by  Pat- 
ty himself,  (who  was  the  then  clerk  of  that 


cotirt,)  with  this  indorsement  on  It,  placed 
there  presumably  by  him  also,  viz.: 

J.  B.  Cunntngham  1  In  Trust  for  the  Benefit  of 

to  } 

Robert  C.  Fatty    )  Guardian  Williams'  Heirs. 

Still  farther  in  opposition  to  the  private 
statement  made  to  appellee,  we  find  the  note 
and  trust  deed  of  Cunningham  in  the  hands 
of  Mrs.  Jamagin,  of  Macon,  after  Mr.  Pat- 
ty's death,  where  they  had  been  deposited  as 
collateral  security  for  a  loan  made  to  him  in- 
dividually. If  the  case  la  to  be  determined 
by  the  evidence  of  Robert  C.  Patty  alone.  It 
appears  to  us  that  the  great  preponderance 
is  against  the  claim  of  title  made  by  appel- 
lee. But,  fortunately,  we  are  not  left  to  the 
discordant  statements  of  Patty.  Cunning- 
ham was  himself  examined,  and  his  testi- 
mony leaves  no  room  for  doubt  CnniHng- 
ham  swears  that  he  was  to  take  up  Mrs. 
Tate's  paper,  which  Patty  held  as  guardian 
of  the  Williams  heirs,  and  that  he  (Cunning- 
ham) got  Patty  to  see  if  he  could  not  get  the 
necessary  money  for  him,  (Cunningham.) 
That,  some  time  afterwards,  Patty  told  him 
he  had  made  arrangements  with  Mrs.  Gas- 
ton about  some  money,  and  that  he  would 
let  him  (Cunningham)  have  It  "Mr.  Patty 
did  not  let  witness  have  the  money.  Witness 
did  not  want  any,  if  he  could  take  up  the 
paper.  This  note  was  given  In  lieu  of  these 
notes,  to  cancel  Mrs.  Tate's  papers.  •  •  • 
No  money  whatever  passed  to  witness  f^m 
Mr.  Patty  at  the  time  witness  executed  this 
note.  The  only  consideration  of  this  note 
was  the  release  of  that  much  of  Mrs.  Tate's 
land."  And  the  subsequrait  official  acts  and 
declarations  of  Patty,  as  guardian  of  the 
Williams  children,  were  in  perfect  conso- 
nance with  the  evidence  of  Cunningham. 
But  moreover,  in  distinct  opposition  to  the 
private  statement  made  appellee  by  Patty, 
when  he  lay  at  the  gates  of  death,  and  made 
the  final  disposition  of  the  worldly  cares  and 
responsiJ^Uities  that  pressed  upon  him,  he 
made  I  distinct  provision,  as  his  chosen  friend 
and  trustee  testifies,  that  this  note  was  to  be 
treated  as  embracing  a  trust  fund  belonging 
to  the  Williams  children,  and  that  Mrs.  Gas- 
ton's debt  against  him  was  to  be  paid  by  his 
trustee  only  after  the  trust  debts  had  been 
paid  otf.  This  very  note  was  one  of  the  trust 
notes'  confided  to  the  trustee,  and  was  by 
that  trustee  understood,  from  what  he  learn- 
ed from  Patty,  to  belong  to  the  Williams 
children,  Thus,  in  every  official  way,  and 
hy  acts  most  solemn,  Mr.  Patty  has  left 
his  testimony  as  to  the  real  ownership  of  the 
subject  of  the  suit  Independently  of  all  this, 
however,  the  question  here  involved  was  one 
of  title.  In  whom  was  the  title  to  the  note 
sued  for?  It  is  enough  to  say  that  If  the  In- 
dorsement in  blank  of  the  note  by  Patty, 
and  its  delivery  to  Mrs.  Gaston,  invested  her 
with  the  title,  she  lost  it  when  she  returned 
the  note  to  Patty,  and  thereby  enabled  him 
to  transfer  the  same,  still  Indorsed  in  blanic, 
to  Mrs.  Jarnagln,  whereby  she  became  in- 
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vested  with  precisely  the  title  which  Mrs. 
GaRton  now  claims  to  have  had.  Clearly, 
Mrs.  Jarnagln's  title  was  as  good  as  that  un- 
der which  the  appellee  claims.  When  Urs. 
Patty  paid  off  Mrs.  Jamagln's  demand 
against  Robert  O.  Patty,  and  had  this  Cun- 
ningham note  delivered  to  her,  she  was  in- 
vested with  title;  and  when  she  delivered 
the  note  thus  acquired  by  her,  for  a  valuable 
and  full  consideration,  to  the  successor  in 
the  goardlanshlp  of  the  Williams  heirs,  the 
note  was  lost  to  appellee  forever.  It  is  to  be 
rememb^ed,  too,  that  Mrs.  Gaston  itarted 
with  nothing  In  securing  the  note  tempora- 
rily. She  hoself  admits  she  knew  nothing 
of  Cunningham,  and  does  not  know  that  her 
agent  ever  made  him  any  loan.  Cunning- 
ham shows  that  he  never  received  one  dol- 
lar from  her  or  her  agent  We  repeat,  there 
was  no  considoration  parted  with  by  her  in 
tiie  matter.  Besides,  the  Indorsement  on  the 
recorded  trust  deed  sent  to  her  with  the  note 
by  Patty  boce  to  her  notice  that  the  deed 
was  in  trust  to  secure  a  debt  due  the  Wil- 
liams children,  and  that  her  agent  was  their 
guardian.  The  pa.-per  itself  gave  notice 
which,  if  followed  up,  would  have  disclosed 
the  true  ownership  of  the  paper.  The  per- 
emptory instmctlon  prayed  by  the  appellaht 
should  have  been  given.  Reversed  and  re- 
manded. 


(71  HIM.  Ut) 

ILUNOIS  CENT.  R.  CO.  v.  STAMl. 
{Supreme  Court  of  MiBsissippL     Nov.  18,  1898.) 
HiOBVATR— Strsbtb—  Obstbootion  bt  IUilboad 

Ck)MPAST. 

Under  Code,  I  3551,  Bub^ecting  a  railroad 
company  to  fine  for  obstructing  travel  on  a 
"highway"  for  more  than  five  minutes,  or  on 
a  'weet?*  longer  than  shall  be  prescribed  by 
ordinance  of  the  city,  town,  or  village.  It  cannot 
be  fined  for  obstruction  of  a  street  in  a  town 
having  no  ordinance  on  the  subject,  the  term 
"highway"  relating  only  to  roads  in  the  coun- 
try. 

Appeal  from  circuit  court,  Panola  county; 
Eugene  Johnson.  Judge. 

Action  by  the  state  of  Mississippi  against 
the  Illinois  Central  Railroad  Company  to 
recover  a  fine  for  obstructing  a  street  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Mayea  ft  Harris,  for  appellant  Frank 
Johnston,  Atty.  Gen.,  for  the  State. 

COOPER,  J.  Under  the  agreed  facts  the 
defendant  should  have  been  discharged.  By 
the  Code,  |  3551,  a  railroad  company  is  sub> 
ject  to  a  fine  of  $60,  (1)  feu:  obstructing  travel 
apon  a  "highway"  for  a  longer  period  than 
five  minutes,  and  (2)  for  obstmctlng  a  "street" 
for  a  Iong»  p^od  than  shall  be  prescrib- 
ed by  ordinance  of  the  city,  town,  or  village. 
The  word  "highway,"  as  used  in  this  sec- 
tion, relates  alone  to  highways  in  the  country. 
Mobile  &0.  R.  Co.  v.  State,  51  Miss.  137;  RaU- 
-way  Co.  V.  French,  69  Miss.  121, 12  South.  338. 


li  was  admitted  by  the  state  that  the  town 
of  Batesvllle,  for  the  obstruction  of  a  street 
of  which  town  the  prosecution  was  made, 
had  no  ordinance  governing  the  subject  The 
appellant,  therefore,  was  not  liable  under 
the  second  clause  of  the  section.  Judgment 
reversed,  and  defendant  discharged. 


m  Hiss,  ton 

MARES  V.  STATE. 

(Supreme  Court  of  Mississippi.  Nov.  6;  1893.) 
coontibs — ^boakd  of  supbbvibobs — dlboonhtiho 
Wabramts. 
^e  mere  Intention  of  a  member  or  derk 
of  a  county  board  to  let  another  have  a  warrant 
oiBcounted  by  him,  without  proof  Aat  such 
other's  money  was  used,  or  that  defendant  by 
his  purchase  did  not  become  the  owner,  will 
■not  absolve  him  from  criminal  liabili^,  under 
Code  1892,  |  1239,  for  buying  or  becoming  its 
owner  without  paying  its  full  face  value; 

Appeal  from  circuit  court,  Quitman  county; 
R.  W.  WiUiamson,  Judgei 

L.  Marks  was  convicted  under  Code  1892,  i 
1239,  of  discounting  county  warrants,  while 
an  officer  of  the  bocird  of  supervisors,  and 
appeals. 

P.  A.  Montgomery,  Jr.,  for  appellant 
Frank  Johnston,  Atty.  Gen.,  for  the  State. 

CAMPBElXi,  C.  J.  If  the  appellant  had 
shown  that,  by  his  purchase  of  /the  county 
warrants,  he  did  not  become  the  owner  of  <w 
Interested  in  them,  or  either  of  them,  in  any 
way,  a  very  different  question  would  be  pre- 
sented; but  that  does  not  appear.  There  is 
nothing  to  suggest  that  he  did  not  use  his 
own  money,  and,  by  his  purchase,  become  the 
owner  of  the  warrants,  although  he  may 
have  Intended  to  let  Mr.  McGlnness  or  the 
railway  company  have  them.  There  is  noth- 
ing in' evidence  to  rdleve  him  fi-om  the  pro- 
vislMis  of  the  statute  under  which  he  was 
indicted,  and  which  he  Is  shown  to  have  vio- 
lated.    Code  1892,  |  1239.     Affirmed. 


(Tl  Miss.  184) 
PARKER  V.  PARKER. 
(Supreme  Court  of  MississippL    Nov.  6,  1893.) 
DivoROK — Allowance  fob  Counsel  Fbeb. 

1.  In  a  divorce  suit  an  allowance  for  fees 
of  counsel  for  the  wife  should  be  directed  to  be 
paid  to  her,  not  to  her  counsel. 

2.  An  allowance  to  a  wife  for  counsel  fees 
for  defense  of  a  divorce  suit  should  only  be 
such  amount  as  will  secure  competent  connsd. 

Appeal  from  chancery  court,  Lauderdale 
county;   W.  F.  Houston,  Chancellor. 

Action  by  F.  M.  Parker  against  CalUe 
Parker  for  divorce.  From  a  decree  allowing 
temporary  alimony  and  counsel  fees,  plaintiff 
appeals.    Reversed  in  part 

Cochran  &  Bozeman,  for  ai^)dlant  O.  Q. 
Hall  and  J.  R.  Mcintosh,  for  appellee. 

CAMPBELL,  0.  T.  We  find  no  £ault  with 
the  allowance  by  the  court  for  the  main- 
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tenance  of  the  wife,  bat  It  seems  to  us  that 
the  allowance  for  counsel  fees  is  exorbitant 
It  Is  apparent  that  it  was  fixed  on  the  basis 
of  fuU  compensation  to  her  counsel  for  con- 
ducting her  defense  to  the  end  of  the  litiga- 
tion, itnd  to  result  In  the  allowance  to  her 
of  permanent  alimony.  This  Is  premature. 
The  allowance  for  means  of  defense  should 
be  limited  by  the  necessity  of  the  case,  and 
the  reasonable  cost  of  conducting  the  case  of 
the  wife;  and,  tested  by  this  rule,  the  sum 
allowed  tor  counsel  fees  should  not  have  ex- 
ceeded 9100.  It  is  not  to  be  assumed  in  ad- 
Tance  that  the  wife  will  be  successful,  and 
secure  a  liberal  alimony  in  the  end,  and  pay 
her  counsel  on  that  basis  pendoite  lite.  ▲ 
Just  allowance  should  be  made  for  her  de- 
fense, and,  if  she  obtains  large  alimony,  she 
can  pay  her  counsel  for  that  out  of  that. 
The  court  need  not  at  once  fix  the  sum  to  be 
allowed  for  counsel  fees,  and  should  not  at- 
tempt to  provide  for  contingencies.  It  may, 
from  time  to  time,  as  the  cause  progresses, 
protect  the  wife  by  making  proper  allowance 
tot  her  expenses  of  litigation.  Its  power  is 
not  exhausted  by  one  exercise  of  it,  and  this 
furnishes  a  reason  for  not  anticipating  re- 
sults, and  adjusting  counsel  fees  on  any  as- 
sumed contingency.  It  is  manifest  from  the 
testimony  that  the  wife  could  secure  proper 
counsel  for  the  defense  of  her  cause  for  much 
less  than  the  sum  allowed  by  the  chancellor, 
and  this  is  the  true  test  She  is  not  to  be 
allowed  what  may  be  considered  Just  as  be- 
tween her  and  the  particular  counsel  em- 
ployed, but  what  is  a  reasonable  sum  for  the 
services  of  competent  counsel  in  such  a  case. 
Grave  considerations  of  policy  forbid  extrav- 
agant allowances  by  the  court  In  such  cases, 
and  they  should  in  all  cases  be  limited  by 
what  is  reasonable  and  proi)er  to  accomplish 
the  purpose  for  which  they  are  made.  In 
this  case  the  court  directed  the  payment  of 
the  fee  fixed  to  the  solicitors  of  the  wife, 
instead  of  to  her.  This  was  not  proper.  The 
allowance  is  one  to  the  wife,  and  not  to  per- 
sons not  parties  to  the  case.  The  decree  is 
reversed  in  so  far  as  it  allows  $150,  payable 
to  counsel,  and  decree  may  be  entered  here. 
If  desired,  for  the  reciuirement  that  the  com- 
plainant shall  pay  |100  to  the  defendant  for 
expense  of  her  defense. 


(71  Uln.  UO) 

STOCKNER  V.  WILCZIUSKI  et  al. 
(Supreme  CJourt  of  Mississippi.  Not.  13,  1893.) 
Estoppel — Admissions. 
Though,  after  an  examination  of  plain- 
tilTg  books  by  defendant  and  his  attorney,  and 
an  admission  by  defendant  that  a  previous  set- 
tlement was  satisfactorily  explained,  plaintiff 
extended  credit  to  defendant,  the  latter  is  not 
estopped  to  deny  the  correctness  of  the  former 
settlement,  it  not  appearing  that  the  admission 
was  made  for  or  served  the  pnrpose  of  secaring 
the  credit 

Appeal  from  circuit  court.  Sunflower  coun- 
ty; U.  W.  Williamson,  Judge. 


Action  by  li.  &  N.  Wllczluskl  against  Joe 
Stocknar.  Judgment  for  plaintlflB.  Defend- 
ant appeals.     Reversed. 

Southworth,  Paxton  &  Stevens  and  S.  D. 
Neill,  for  app^ant  J.  Holmes  Baker  and 
O.  C.  Moody,  for  appellees. 

COOPER,  J.  The  facts  recited  In  the  fifth 
Instruction  for  the  plaintiffB  In  reference  to 
the  examination  by  the  defendant  and  his 
attorney  of  the  plaintUTs'  books,  and  the  ad- 
mission by  the  defendant  that  the  matter  in 
dispute  had  been  satisfactorily  explained, 
were  competent  evidence  to  be  considered  by 
the  Jury;  bat  that  these  circumstances,  and 
the  further  fact  that  afterwards  Wilcziuski, 
"r^lng  on  snob  admission,"  ext^ided  to  the 
defendant  further  credit,  and  sold  him  the 
goods  for  the  price  of  which  this  salt  is 
brought,  operated  as  an  estoppel  against  the 
defendant  to  further  controvert  the  correct- 
nesB  of  the  former  settlemait,  cannot  be  af- 
firmed. The  plaintiff  who  was  examined  as  a 
witness  does  not  say  that  the  admissions  of 
the  defendant  were  at  all  influential  in  procur- 
ing the  further  credit  and  there  is  nothing 
in  the  evidence  to  suggest  that  these  admis- 
sions were  reUed  on  by  the  plaintiffs  as  the 
basis  of  such  credit  It  may  be  true  that 
plaintiffs  would  have  declined  farther  deal- 
ings with  defendant  but  for  his  statement 
that  the  previous  settlement  had  been  satis- 
factorily explained,  but  there  is  nothing  to 
suggest  that  this  admission  was  made  for  the 
purpose,  or  served  the  purpose,  of  securing 
the  additional  credit,  or  that  the  plaintiffs, 
relying  thereon,  extended  such  credit  The 
application  of  the  rule  of  equitable  estoppel 
was  not  warranted  by  the  facts,  and  for  this 
error  the  Judgment  Is  reversed,  and  a  new 
trial  awarded. 


(71  Was.  «S) 
ROBINSON  et  al.  v.  BOHN  MANUF'G  (X). 
(Supreme  Court  of  Mississippi.  Nov.  13,  1803.) 
Action  on  Note — Declab^tion — SimPLUSAOs. 
In  an  action  on  a  note,  where  its  execu- 
tion by  the  S.  Company  is  admitted,  and  that 
company  is  shown  to  be  composed  of  d^end- 
ants  and  another  person  not  sued,  a  Judgment 
for  plaintiff  was  warranted,  though  plaintiff, 
after  alleging  that  they  constituted  a  partner- 
ship, failed  to  take  issue  on  a  plea  denying  the 
partnership,  since  it  was  immaterial  wiiether  or 
not  they  constituted  a  partnership. 

Appeal  from  circuit  court,  Lauderdale 
county;   S.  H.  Terral,  Judge. 

Action  by  the  Bohn  Manufactaring  Ciom- 
pany  against  Robinson  and  others  to  recover 
on  a  note.  There  was  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Miller  &  Baskin,  for  appellants.  Walker 
&  Hall,  for  appellee. 

CAMPBELL,  C.  J.  The  general  Issue 
pleaded  admits  the  execution  of  the  instru- 
ment sued  on  by  the  Southern  Hotel  0>m- 
pany,  which.  It  appears  from  both  pleadings 
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and  evidence,  was  composed  of  the  tbree 
natural  persons  sued,  and  an  artificial  per- 
son not  summoned;  and  Whether  they  con- 
stituted a  partnership  or  not  Is  wholly  im- 
material, and  the  statement  to  that  effect  In 
the  declaration  may  be  disregarded  as  sur- 
pluaaga  Failure  to  take  Issue  on  the  plea 
denying  pnrtnershlp,  or  to  notice  it  in  any 
way,  Is  no  ground  for  rerersaL    Affirmed. 

(71  MlM.  B67)  .— =-= 

SOLOMON  et  «1.  t.  STATE,  to  Use  of  CUR- 
TIS et  aL 
(Snpreme  Court  of  MlasissippL     Dec.  4,  1893.) 

Action  dsdbb  CrviL  Damage  Act— iNBTBUorioirs 
— Continuahcb. 

1.  A  continnance  because  of  the  illness  of 
a  party  was  properly  refused  where  the  attend- 
ing pbysician  declined  to  say  that  any  hurtful 
resolts  would  follow  the  party's  appearance  In 
court. 

2.  In  an  action  for  selling  liquor  to  plain- 
tifTs  husband  when  drunk,  defendant  cannot 
complain  of  an  Instruction  that  the  jury  should 
not  find  for  plaintiff  unless  they  were  satisfied 
that  defendant  had  good  reasons  for  believing 
the  husband  drunk  when  selling  him  the  liquor. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty;  S.  H.  Terral,  Judge. 

Action  by  the  state,  for  the  use  of  Mrs.  M. 
A  Curtis  and  Lauderdale  county,  against  S. 
I.  Solomon  and  others.  Judgment  for  plain- 
tiff.    Defendants  appeal.     Affirmed. 

Walker  &  Hall,  for  appellants.  Hamm, 
Witherspoon  &  Witberspoon,  for  appellee. 

WOODS,  J.  The  action  of  the  court  below 
in  OTeimllng  appellant's  motion  for  a  con- 
tinuance should  not  l>e  reversed,  unless  there 
was  abnse  of  that  discretion  necessarily  con- 
fided to  the  trial  court  in  this  decision,  as  in 
all  others  on  points  affecting  methods  of  pro- 
cedure only,  for  it  is  the  abuse  of  discretion 
alone  which  will  authralze  our  active  inter- 
vention. We  fall  to  discover  any  evidences 
of  such  abuse  of  sound  discretion  in  the  ac- 
iiojx  complained  of.  The  hearing  of  the  cause 
bad  twice  been  postponed  to  later  days  of  the 
trial  term  at  the  request  and  for  the  accom- 
modation of  appellant.  When,  on  the  third 
call  of  the  case,  on  the  day  agreed  upon  for 
appellant's  convenience,  the  motion  for  a  con- 
tinuance for  the  term  was  presented,  an  ef- 
fort was  made  to  support  it  by  the  evidence 
of  the  attending  physician;  but  this  evidence 
was  exceedln^y  general  and  inconclusive, 
and  was  not  of  that  character  which  clearly 
required  the  court  to  postpone  the  trial  to  an- 
other term.  The  appellant  was  free  from 
fever,  was  doing  very  well,  had  a  good  pulse, 
and  was  out  of  bed  and  dressed,  according  to 
tJbe  testimony  of  the  pbysician;  and  the  ex- 
tent of  his  opinion  as  to  danger  to  be  apia%- 
hended  by  appellant  from  an  appearance  In 
court  was  that  he  thought  it  would  be  bett^ 
for  appellant  to  remain  at  home,  unless  he 
bad  imperative  business  elsewhere.  The 
pbysician,  though  perfectly  aware  of  the  tni» 
condition  of  appellant,  declined  to  say  that 
any-  hnrtf nl  results  would  attend  upon  or  fol- 


low appellant's  appearance  In  court.  In  his 
opinion.  On  this  showing  It  appears  clear  to 
us  that  the  exercise  of  discretion  of  the  court 
below  in  denying  the  application  for  contina- 
ance  was  rightful. 

The  second  assignment  of  error  is  bound  up 
In  the  first,  and  is  disposed  of  by  what  we 
have  already  said  in  passing  upon  the  first 
assignment. 

The  court,  tor  the  appellee,  charged  the  Jury 
that  if  appelant  sold  liquor  to  appellee's  bus- 
band  when  he,  the  husbatid,  was  drunk,  th« 
verdict  edioold  be  for  the  plaintiff;  and-  for 
appellant  the  Jury  was  instructed  by  the 
court  that  appellant's  salesman  who  was 
shown  to  have  made  this  particular  sale  must 
have  had  good  reesod  to  believe  that  the  per- 
son to  whom  he  sold  was  Intoxicated,  and 
that,  unless  the  Jury  was  satisfied  from  the 
evidence  that  the  salesman  bad  such, good 
reasons  for  believing  the  buyw  was  drunk, 
the  verdict  should  be  for  the  defendant 
Clearly,  the  appellant  has  no  ground  for  com- 
plaint. He  received  all  he  was  entitled  to  on 
this  branch  of  the  Instructions.  On  no  other 
action  of  the  court  in  giving  or  refusing  char- 
ges asked  by  either  party  can  be  foimd  any 
place  for  criticism.  The  verdict  was  perfect- 
ly responsive  to  the  law  as  given,  and  to  the 
evidence  as  a  whole.  It  is  impossible  to  con- 
ceive of  its  having  t>een  otherwise.  The  proof , 
is  overwhelming  on  every  hand  that  It  was  a 
flagrant  disregard  of  the  plain  requlremeata 
of  our  law  which  forbids  sales  of  liquor  ta' 
a  drunken  man.  The  verdict  was  a  most 
righteous  one.  There  was  no  error  In  the 
refusal  of  the  trial  court  to  set  aside  this 
righteous  verdict,  and  award  a  new  trial 
The  only  room  for  contention  as  to  the  im- 
partiality of  the  trial  is  to  be  found  in  the 
&ct  that  one  of  the  Jurors  who  tried  the  case 
was  found,  after  trial,  to  have  been  a  "fifth 
or  sixth  cousin"  of  the  appellee.  Indeed,  it 
appeared  that  the  relationship  was  so  remote 
as  to  be  not  distinctly  namable.  Even  ac- 
cording to  the  rule  of  the  ancient  common 
law  that  kinship  between  the  offered  Juror 
and  either  party  litigant  within  the  ninth  de- 
gree, computing  according  to  the  civil  law, 
is  ground  for  challenge  propter  affectum, 
the  Jurcff  complained  of  was  not  within  the 
prohibited  degree.  But  no  challenge  was 
made,  and  the  great  preponderance  of  the  ev- 
idence which  was  pfermitted  to  be  offered  on 
this  point  on  motion  for  new  trial  establishes 
the  fact  that  the  Jurw  was  not  examined  as 
to  Iclnship  at  all.  The  fact  of  the  remote 
relationship,  it  was  permitted  to  be  shown, 
was  not  voluntarily  disclosed  by  the  Juror  be- 
fore his  acceptance  because  it  was  so  remote 
the  Juror  did  not  himself  recall  it.  While  ver- 
dicts should  not  be  open  to  suspicion  of  hav- 
ing been  Influenced  by  kinship  or  other  on- 
fair  means,  we  see  no  Just  cause  for  subject- 
ing this  verdict  to  any  suspicion  whatev^. 
No  influence  was  sought  to  be  exerted  by  the 
Juror  in  question,  and  it  is  incontrovertible 
that  his  verdict  was  not  the  result  of  j/ir^ 
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udlce.  No  other  rerdlct  than  the  one  re- 
turned coold  have  been  rendered  by  any  hon- 
est man,  on  the  evidence  in  this  record  before 
UB,  under  the  charges  given  by  the  court. 
The  judgment  must  stand  by  way  of  punish- 
ment of  the  appellant,  and  by  way  of  warning 
to  all  others  engaged  in  a  dangerous  traffic. 
Affirmed. 


m  Hin.  150) 

ADAHS  V.  MILLS. 
(Supreme  Court  of  MississippL    Dec.  11, 1883.) 

Tax  Sjxe— Redehption  —  Cakcbllation  or  Tax 
Deis. 
Code  18S0,  H  531,  682,  provide  that  a 
deed  to  the  pnrclutser  at  a  tax  sale  shall  be  de- 
posited by  the  collector  with  the  clerk  of  the 
<^nceTy  court,  that  inch  deed  shall  be  can- 
celed by  the  clerk  on  redemption  by  the  owner 
within  pne  year,  and  that  the  redemption  money 
•hall  be  paid  to  those  legally  entitled  thereto. 
Held,  that  a  tax  deed  was  completely  destroyed 
as  a  muniment  of  title  when  a  clerk  marked  it 
"Canceled,"  and  sent  it  to  a  person  Who  sup- 
posed he  owned  the  land,  and  had  offered  to 
redeem;  and  that  the  clerk  could  not  revive  it 
when  returned  by  such  person  on  discovering 
that  he  did  not  own  the  land. 

Appeal  from  circuit  court,  Quitman  coun- 
ty; R.  W.  Williamson,  Judge. 

Action  between  J.  R.  Adams  and  W.  T. 
Mills.  From  a  Judgment  for  Mills,  Adams 
appeals.    Reversed. 

J.  W.  &  W.  D.  Cutrer,  for  appellant  J.  S. 
Montgomery,  for  appellee. 

COOPER,  J.  Under  the  law,  the  owner 
of  the  land  sold  for  taxes  was  entitled  to  re- 
deem the  same  at  any  time  within  one  year 
from  the  day  of  sale,  and  the  deed  from  the 
collector  to  the  purchaser  was  required  to 
be  deposited  by  that  officer  with  the  clerk 
of  the  chancery  court,  there  to  remain  during 
the  period  of  redemption,  unless  the  land 
should  be  sooner  redeemed;  and  upon  re- 
demption the  conveyance  was  to  be  can- 
celed by  the  dork,  and  the  money  received 
by  him  was  to  be  paid  over  to  those  entitled 
to  receive  the  same.  Code  1880,  (§  531,  532. 
The  requirement  that  the  conveyance  should 
be  deposited  and  remain  in  the  office  of  the 
clerk  was  manifestly  for  the  benefit  of  the 
owner  of  the  land,  who,  by  the  law,  was 
pointed  to  the  place  where  he  should  ap- 
ply for  the  piurpose  of  redeeming.  It  ai>- 
pears  from  the  evidence  that  application 
was  made  to  the  clerk  by  parties  supposing 
the  land  In  controversy  to  be  theirs,  and 
th^eupon  the  deed  was  marked  "Canceled" 
by  the  clerk,  and  forwarded  by  him  to  such 
persons,  who  promised  to  remit  the  redemp- 
tion money,  but  who,  after  the  lapse  of  sev- 
eral weeks,  discovered  that  they  bad  no  In- 
terest In  the  land,  and  refused  to  pay  the 
money,  but  returned  the  deed  to  the  clerk, 
who  struck  therefrom  the  entry  of  cancella- 
tion, and  returned  It  to  the  flies,  and,  after 
the  expiration  of  the  period  of  redemption, 
delivered  It  to  the  purchaser.  The  right  of 
the  plaintiff  to  recover  rests  upon  the  valid- 


ity of  this  deed.  We  think  It  dear  that  the 
cancellation  of  the  deed  and  sending  it  to 
the  party  applying  to  redeem  was  an  effec- 
tual and  complete  destruction  thereof  as  a 
muniment  of  title,  and  that  it  could  not 
thereafter  be  revived  by  any  act  of  the 
clerk.  It  was  not  dealt  with  as  required  by 
law,  and  compliance  with  the  statute  was 
essential  to  its  validity.  The  judgment  Is 
revonaed,  and  cause  remanded. 


LOUISVILLE,  N.  O.  ft  T.  RY.  CO.  ▼.  BON- 
NER. 
(Supreme  Court  of  MlsidssippL     Dec  11, 18S3.) 
Kahaoad  CoMPAmss  —  Bjixino  ov  Hobsb— Strv- 

FIOIXHGTT  or  EVIDBHOS. 

Evidence  that  a  horse,  alongride  of  a 
train  as  it  stopped  at  a  station,  was  drawn  un- 
der a  car  by  toe  starting  of  the  train,  Is  not 
sufficient  to  charge  the  railroad  company  with 
the  kiUing. 

Appeal  from  drcnlt  court,  Ooaboma  coimty; 
R.  W.  Williamson,  Judge. 

Action  by  W.  A.  Bonner  against  the  Louis-. 
vIUc  New  Orleans  &  Texas  Railway  Com- 
pany for  the  killing  of  a  horse.  Judgment 
tor  plaintiff.    Defendant  appeals.    Reversed. 

Mayes  &  Harris,  for  appellant  J.  W.  ft 
W.  D.  Cutrer,  for  appellee. 

CAMPBELL,  O.  T.  The  verdict  la  not 
supported  by  evidence.  The  horse  was  kUI- 
ied  in  some  way  by  the  train,  but  the  uncon- 
tradicted evidence  exculpates  the  railway 
company  from  all  blame.  It  is  reasonably 
certain  that  the  horse  was  on  the  side  of  the 
train  or  in  rear  of  the  engine,  and  was 
caught  and  drawn  under  when  the  train 
started  after  its  stop  at  the  depot;  and,  if 
this  Is  true,  no  liability  attached  to  the  com- 
pany for  the  accident  Another  trial  will  af- 
ford opportunity  to  do  more  exact  justice 
than  appears  from  this  record  to  have  been 
done.  If,  at  night,  the  horse.  In  pursuit  of 
grass,  was  on  the  dump  alongside  a  car,  and 
was  caught  by  the  starting  train,  surely  no 
negligence  from  this  Is  imputable  to  the  rail- 
way company;  and  this,  we  think,  to  the 
truth.  Reversed,  and  remanded  for  a  new 
trial 


Cn  MiM.  171  > 

TOLBERT  et  aL  ▼.  STATE. 
(Supreme  Court  of  Mississippi.    Nov.  18,  18B3.) 
HomciDS— EsOAPBD  Felok— KastSTiHa  Abrbst— 

JUBT. 

1.  Where  an  escaped  felon,  armed  to  resist 
arrest  with  an  armed  ally,  exchanged  shots 
with  persons  whom  they  had  just  grounds  to 
believe  were  in  pursuit  of  such  escaped  fdon, 
and  one  of  them  killed  a  member  of  Uie  arrest- 
ing posse,  they  may  be  convicted  of  murder, 
though  they  were  not  the  first  to  shoot. 

2.  It  is  not  ground  for  reversing  a  con- 
viction for  murder  that  a  person  served  on  the 
Jury  who  was  not  competent  and  was  not 
drawn,  but  was  summoned  by  mistake,  being  of 
the  same  name  as  the  person  drawn. 


Digitized  by 


Google 


Mi88.) 


TOLBEBT  V.  STATE. 


403 


Appeal  from  drcnlt  coort,  Noxubee  county; 
S.  H.  Terral,  Judge. 

Tom  Tolbert  and  Walter  Tdbert  were  con- 
Ticted  of  homicide,  and  appeaL    Affirmed. 


J.   R.   Mclntosb,  for    appellants. 
Johnston,  Atty.  Gen.,  for  the  State. 


Frank 


CAMPBELL,  G.  J.  There  were  some  Im- 
material errors  committed  by  the  covirt  In  its 
mllngs  on  the  admission  of  testimony,  bat 
they  could  not  prejudice  the  cause  of  the  de- 
fendants, and  hence  are  not  cause  for  re- 
rersaL  The  dedsive  question  Is  as  to  the 
occurrences  In  connection  with  the  killing  of 
Cole,  for  which  the  defendants  are  on  trial. 
The  undisputed  facts  are  that  Tom  Tolbert 
had  been  sentenced  to  the  penitentiary  for 
life,  and,  after  being  put  In,  hod  escaped, 
and  returned  to  his  father's  house  In  Kem- 
per county,  and  was  In  the  habit  of  going 
wha:«  he  chose,  and  meeting  people  of  his 
acquaintance,  and  was  usually,  If  not  al- 
ways, armed,  and  often  with  both  pistol  and 
repeating  rifle,  and  no  effort  was  made  to  ar- 
rest him,  although  many  months  elapsed  dur- 
ing which  he  enjoyed  his  liberty.  He  was 
sometimes  att^ided  by  a  brother,  armed. 
The  day  before  the  killing  of  Cole,  he  and 
his  brother  John  were  at  an  Indian's  black- 
smith shop,  and  both  were  armed,  when  Mr. 
Donald  enco\mt»ed  them,  and  shot  and  kill- 
ed John,  who  had  a  repeating  rifle,  and  shot 
at  Tom,  who  shot  at  Donald.  Just  then  the 
community  was  aroused,  and  the  sheriff  was 
sent  for,  and  came  Into  the  vldnlty.  On  his 
suggestion,  several  citizens  assembled  to  ren- 
der Urn  assistance  to  arrest  Tom  Tolbert, 
went  at  early  dawn  of  the  nest  morning  aft- 
er John  was  killed,  and  placed  themselves 
on  two  paths  leading  through  woods  away 
from  the  home  of  Tom's  father,  where  he 
was  supposed  to  be;  two  men  being  on  one 
path,  and  three  on  another.  Soon  the  two 
Tolberts,  Tom  and  Walter,  carae  cLlong  the 
trail  <m  which  <3ole,  Cummings,  and  Harbour 
were  watching,  and  the  dogs  of  the  Tolberts 
barked  at  the  men,  when  Tom  and  Walter, 
both  armed,  (Walter  with  the  repeating  ri- 
fle, and  Tom  with  only  a  pistol,  be  says,) 
immediately  commenced  firing,  as  the  state's 
witnesses  say,  and  made  ready,  and  demand- 
ed to  know,  "Who's  there?"  as  the  Tolberts 
say;  and  In  the  firing  Cole  was  killed  by  a 
shot  of  one  of  the  Tolberts.  There  was 
much  shooting,  and  probably  10  or  12  dis- 
charges of  firearms.  The  testimony  conflicts 
ka  to  which  party  shot  first,  and  as  to  the 
precise  order  of  tie  exciting  occasion,'  but  It 
distinctly  appears  that  the  Tolberts  were 
both  well  armed,  and  that,  when  the  dog 
barked,  shooting  commenced  very  soon.  It 
Is  a  just  Inference  that  the  Tolberts  were  on 
the  alert,  and  had  their  weapons  ready  for 
Instant  use.  It  is  true  that  no  announce- 
ment was  made  to  Tom  by  his  wouM-be  cap- 
tors that  th^  had  come  for  him  and  wanted 
him,  bat  It  is  reasonably  certain  that  he  bad 


just  ground  to  believe  that  he  was  the  object 
of  pursuit  that  morning,  and,  when  he  called 
to  learn  who  was  there,  he  was  ready  to 
open  fire;  and  wbethw  he  or  Walter  shot 
first,  or  the  other  parties  did,  Is  not  very 
materiivl,  for  it  is  not  to  be  tolerated  that  an 
escaped  felon,  arrayed  against  organized  so- 
ciety, defying  dvll  authority,  with  arms  in 
his  hands  to  resist  arrest,  and  with  an  armed 
ally  In  the  person  of  another,  shall  be  treated 
with  the  consideration  due  to  citizens  gener- 
ally. It  may  not  be  allowalde  for  any  one 
finding  him  to  shoot  him  down  on  sight.  He 
may  not  be,  as  Cain  complained  he  was,  lia- 
ble to  be  slain  by  any  one  finding  him;  but 
in  his  attitude  nether  an  officer  nor  clttzea 
assisting  him  was  bound  to  take  any  risk 
of  being  shot  first"  Hie  T«y  presence  of 
Tolbert,  with  arms  and  an  armed  attendant, 
was  an  overt  act,  apparently  threatening 
towards  any  seeking  to  arrest  him,  justifying 
killing  him  on  the  very  sUghest  indication  of 
a  purpose  to  use  his  deadly  weapons  to  pre- 
vent arrest  A  citizen  may  bear  arms  fbr 
his  defense  against  unwarranted  attack.  An 
escaped  penitentiary  convict  has  not  the 
right  to  bear  arms  for  the  unlawful  purpose 
of  defying  civil  authority,  and  preventing  ar- 
rest; and,  as  all  have  legal  authority  to  ar- 
rest him,  his  demonstration  of  purpose  to  use 
deadly  weapons  against  captors  justifies  his 
being  killed.  These  observations  apply  to 
Tom,  and  as  Walter  was  with  him  on  this 
occasion,  armed,  and  aftnwards  fled  with 
him,  and  was  with  him  In  his  final  surren- 
der, still  keeping  his  trusty  rifle,  and  thus 
sbowlng  himself  an  ally  of  Tom,  and  war- 
ranting the  belief  that  he  was  with  him  on 
the  morning  Cole  was  killed,  to  make  com- 
mon cause  with  him  In  resisting  arrest,  much 
as  sympathy  for  Walter  may  be  Indulged  for 
obeying  his  fraternal  Instinct  and  adhering 
to  Tom,  and  sad  as  it  is  that  a  youth  of  19 
years  of  age  should  be  thus  Involved  In. crime 
and  punishment  as  the  consequence  of  es- 
pousing the  cause  of  his  elder  brother,  we 
are  not  able  to  say  ibat  any  distinction  as 
to  guilt  can  be  drawn  between  Tom  and 
Waltw,  while  a  great  difference  might  be 
justly  made  as  to  the  punishment  of  the 
two.  We  think  the  verdict  right  upon  the 
testimony,  while  we  are  far  from  being  sat- 
isfied that  the  Tolberts  fired  first  in  the  mdee 
In  which  Cole  was  killed.  If  they  did  not 
as  they  were  exhibiting  deadly  weapons,  tm- 
der  the  circumstances,  the  othw  parties  yr&e 
not  required  to  wait  and  had  the  right  to 
shoot  and  kill  them. 

The  mistake  as  to  the  juror  Archer,  where- 
by <Mie  not  competent  and  not  drawn,  but 
summoned  by  mistake^  as  he  had  the  same 
name,  attended  and  was  accepted  and  served, 
Is  not  ground  for  setting  aside  the  verdict. 
Const  S  264.  It  is  only  where  that  occurs 
which  Impugns  the  fairness  of  the  trial  that 
a  ground  is  presented  for  a  new  trial.  While 
It  Is  not  BurpriBtog  that  the  mistake  as  to  the 
juror  Archer  was  not  discovered  under  the 
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pecollar  drcamBtancea,  so  wen  calculated  to 
mislead.  It  cannot  be  affirmed  that  It  might 
not  have  been  discovered  by  diligence  before 
the  Jury  was  Impanded.  The  Archer  drawn 
was  an  elderly  man,  68  years  of  age,  and  a 
well-known  dtlzen.  The  Archer  summoned, 
and  who  served,  was  a  young  man,  and  re- 
cently had  moved  Into  the  coimty  from  an- 
other state;  and  It  would  seem  that  Inquiry 
as  to  the  Archer  drawn  extending  beyond  his 
mere  name  would  have  at  once  suggested 
that  thie  young  stranger  who  answered  to 
the  name  when  called  was  not  the  one  drawn 
and  inquired  about;  and,  on  this  ground,  the 
mistake  was  not  cause  for  setting  aside  the 
verdict  The  right  of  a  defendant  is  to  have 
an  impartial  Jury,  rathw  than  one  composed 
of  particular  persons;  aild,  where  this  right 
has  been  enjoyed,  there  Is  little  cause  for 
complaint  ordinarily  after  verdict.  An  ac- 
quittal by  such  a  Jury  would  avail  the  de- 
fendant, and,  having  had  a  chance  of  es- 
cape at  the  bands  of  the  Jury,  he  should  not 
be  allowed  to  profit  by  an  Innocent  mistake 
or  Inadvertence,  which,  in  fact,  did  him  no 
harm.  The  efTort  to  show  relationship  be- 
tween one  of  the  Jurors  and  Cole,  who  was 
killed,  was  a  failure,  which  Is  all  that  need 
be  said  of  that  ground  of  complaint  against 
the  verdict  We  find  in  the  record  no  ground 
for  disturbing  the  conviction  of  both  defend- 
ants, and  the  Judgment  la  therefore  affirmed. 


(71  Miss.  IOC) 
ACME  LUMBER  CO.  et  al.  ▼.  HOYT  & 
BROS.  CO. 
(Supreme  Court  of  Miasisalppi.     Dec  4,  1893.) 

FBAUDCI.BKT  HORTOAOB— HrSBBVATION  OF  POS- 
SESSION. 

A  trust  deed  of  its  timl)er  lands,  executed 
bf  a  company  engaged  in  manufacturing  grow- 
ing timber  into  lumber,  is  fraudulent  and  void 
as  to  creditors,  where  the  instrument  reserves 
to  the  company  the  right  to  prosecute  its  busi- 
ness In  the  usual  manner. 

Appeal  from  chancery  court,  Lauderdale 
county;  W.  T.  Houston,  Chancellor. 

Action  by  Hoyt  ic  Bros.  Company  against 
the  Acme  Lumber  Company  to  set  aside  a 
trust  deed  executed  by  defendant  company. 
There  was  Judgment  for  complainant,  and 
defendant  appeals.    Affirmed. 

Miller  &  Baskln,  for  appellant  Hamm, 
Witbanpoon  &  Wltberspoon,  for  appellee. 

COOPER,  J.  We  are  of  opinion  that  the 
decree  of  the  court  below  upon  the  principal 
question  Involved  must  be  affirmed,  but  up- 
oa  grounds  dlfTerent  from  that  upon  which 
the  chancellor  rested  his  conclusion.  He  was 
of  opinion  that  the  deed  of  trust  executed 
by  the  Acme  Lumber  Company  was  valid 
upon  its  face,  but  that  there  was  fraud  in 
fact,  either  in  the  execution  of  the  trust  deed 
and  the  bonds  it  was  given  to  secure,  or  in 
the  use  to  which  the  bonds  were  devoted,  and 
for  this  reason  annulled  the  deed.  In  our 
view  the  trust  deed  was  void  in  law,  regard- 


less of  any  actual  fraudulent  intent  on  the 
part  of  the  grantor.  The  Acme  Lumber  Com- 
pany was  an  incorporated  company  organ- 
ized for  the  specific  purpose  of  manufactur- 
ing lumber.  Its  property  consisted  of  ma- 
chinery necessary  for  the  prosecution  of  its 
business,  and  some  other  personalty,  and  of 
timber  lands  and  timber  rights  upon  leased 
lands.  It  was  indebted  to  various  persons 
to  the  amount  of  between  twenty-flve  and 
thirty  thousand  dollars,  most  of  which  was 
overdue,  and  many  of  its  creditors  were 
prosecuting  suits  for  the  recovery  of  their 
demands.  In  this  condition  of  affairs.  It  exe- 
cuted a  trust  deed  upon  all  its  property  to 
secure  the  payment  of  bonds  aggregating 
$25,000,  bearing  Interest  from  date,,  and  due 
five  years  thereafter,  with  the  right  reserved 
of  calling  in  the  bonds  after  two  years.  By 
express  provision  of  the  deed,  the  right  was 
reserved  to  the  company  to  prosecute  its 
business  in  the  usual  manner,  and,  upon  pay- 
ment of  the  interest  upon  Its  bonds  as  it  be- 
came due,  to  distribute  the  remainder  of  Its 
net  income  as  dividends  among  the  stock- 
holders. As  the  business  of  the  company 
consisted  In  converting  growing  timber  into 
lumber  for  sale,  it  is  evident  that  the  effect 
of  the  arrangement  made  would  be  to  con- 
vert the  most  valuable  part  of  its  assets— the 
growing  tlmbei^^nto  money,  and  distribute 
the  same  to  the  stockholders,  to  the  exclusion 
of  the  rights  of  its  creditors.  It  is  well 
settled  in  this  state  that  the  mortgage  of 
property  consumable  In  its  use,  with  the 
reservation  of  possession  by  the  mortgagor. 
Is  prima  facie  fraudulent  and,  if  the  mort- 
gage reserves  to  the  mortgagor  the  right  to 
use  such  property,  it  Is  per  se  fraudulent 
Bank  v.  Douglass,  11  Smedes  &  M.  4G»; 
Ewing  V.  Carglll,  13  Smedes  &  M.  79;  Har- 
man  v.  Hoskins,  56  Miss.  142.  And,  where 
a  mortgage  is  void  on  its  face,  the  benefi- 
ciaries thereof  cannot  occupy  the  relation  of 
bona  fide  purchasers.  Bank  v.  Douglass,  11 
Smedes  &  M.  469;  Johnston  v.  Dick,  27  Miss. 
277.  We  have  examined  such  of  the  claims 
of  the  complainants  as  have  been  spedaUy 
objected  to  by  counsel  for  appellant,  and  find 
no  error  in  their  allowance.  The  decree  la 
therefore  affirmed. 


Cn  Was.  SSI) 
JOINER  V.  DELTA  BANK. 
(Supreme  Court  of  MississippL     Dec.  18,  1893.) 
WaiTS— Summons— Vambitt—Amkndmknt. 
A  summons  issued  during  the  term  of 
court  and  returnable  "instanter,     is  void,  and 
does  not   confer   jurisdiction   on  the  court  by 
virtue  of  its  service,  nor  is  it  amendable  under 
Code  1880,  f  2288,  since  it  does  not  conform 
to  law  in  its  command. 

Appeal  from  circuit  court  Leflore  county; 
R.  W.  WiUlamson,  Judge. 
"To  be  officially  repOTted." 
From   a  Judgment  refusing  to  vacate  s 
Judgment  for  Delta  Bank,  P.  S.  Joiner,  as  ad* 
mlnlstrator,  appeals.     Reversed. 
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S.  R.  Coleman,  for  appeDant  A.  H.  Long- 
Ino,  for  appellee. 

CAMPBELL,  O.  J.  The  summons  Issued 
during  the  term  of  court,  and  returnable  in- 
atanter,  was  a  nullity,  and  did  not  confer 
Jurlsdlctioii  on  the  court  by  virtue  of  Its 
service.  It  was  not  amendable  by  virtue  of 
section  2288  of  the  Code  of  1880,  for  It  was 
not  conformable  to  law  in  its  command.  If 
It  bad  been  returnable,  as  required  by  law, 
(section  1B25,  Code  1880,)  and  any  matter  re- 
quired to  be  Inserted  was  omitted,  it  would 
have  been  amendable;  but  it  was  in  its 
frame  and  purpose  yiolative  of  law,  and  good 
for  nothing,  without  form,  and  void  as  a 
summons,  and  the  person  served  was  under 
no  obligation  to  pay  any  attention  to  it,  and 
bad  the  right  to  have  it  vacated  at  any  time 
on  petition  ae  motion,  and  it  was  so  good 
for  nothing  as  to  I>e  subject  to  collateral  at- 
tack by  anybody  whenever  It  was  brought 
Into  question.  There  must  be  an  effort  to 
conform  to  law  to  entitle  to  the  dalm  of 
mere  Irregularity  in  process.  The  judgment 
refusing  to  vacate  the  judgment  will  be  re- 
versed, and  in  pursuance  of  the  long-settled 
practice  of  this  court,  without  any  statute, 
the  appellant  will  be  held  to  be  in  court  as  a 
party  to  the  suit  for  such  further  proceed- 
ings as  may  be  had  In  the  pending  cause. 
Reversed  and  remanded. 


<71   Ulss.  637) 

PLT  et  «1.  v.  KING,  Sheriff. 
(Supreme  Court  of  MisaissippL     Dec.  18,  1803.) 

KbVIBW  on  AFFBAJ/— OBJSCTtOm  hot  RiJSED 

Below. 
An  objection  that  the  luit  was  improp- 
erly brought  in  the  name  of  the  jsheriff  for  the 
use  of  another  cannot  be  raised  for  the  first 
time  on  appeal,  tf  a  correct  result  was  reached 
in  the  court  below. 

Appeal  from  circuit  court.  Tunica  county; 
R.  W.  Williamson,  Judge. 

Action  by  T.  O.  King,  as  sheriff,  for  the  use 
of  another,  against  Fly  &  Hobson.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
llrmed. 

St  John  Waddell,  Jas.  B.  Chalmers,  and 
Johnston  &  Johnston,  for  appellants.  F.  A. 
Montgomery,  Jr.,  for  appellee. 

COOPER,  J.  No  objection  was  made  in 
the  court  below  to  the  prosecution  of  tills  suit 
In  the  name  of  King,  the  nominal  plaintiff. 
A  correct  result  having  been  reached,  the 
jndgmmt  will  not  be  reversed  on  the  objec- 
tion for  the  first  time  taken  here.  Elson  v. 
Barrier,  60  Miss.  394.    Judgment  afibmed. 


(71  Mas.  627) 

SC!HARFP  et  al.  t.  FONDA,  Sheriff. 
(Supreme  Court  of  Mississippi.     Dec.  18,  1893.) 
Res  Judicata. 
After  affirmance,  on  appeal,  of  a  Judg- 
ment directing  the  sheriff  to  pay  the  proceeds 
of  a  sole  under  attachment  to  the  attaching 
V.14SO.U0.11— 30 


creditor,  no  motion  wHl  He,  at  the  instance  of 
subsequent  attaching  creditors,  to  have  the 
sheriff  pay  snch  proceeds  to  them. 

Appeal  from  circuit  court,  Tallnhatchee 
county;   R.  W.  Williamson,  Judge. 

Appeal  by  Scharff,  Bernhelmer  &  (Jo.  from 
a  judgment  overruling  their  motion  to  have 
C.  H.  Fonda,  sheriff,  pay  the  proceeds  of  a 
sale  under  attachment  to  them.    Affirmed. 

S.  R.  Coleman,  for  appellants.  Wm.  C. 
McLean,  for  appellee. 

WOODS,  J.  The  question  involved  in  the 
present  appeal  is  res  adjudicata.  The  very 
controversy  now  pressed  by  appellants,  and 
the  precise  point  now  insisted  upon  before 
us,  was  decided  adversely  to  appellants  in 
Scharff  v.  Chaffe,  68  Miss.  641,  9  South.  897. 
The  supposed  superiority  of  appellants'  lien 
was  decided  in  that  decision  of  this  court, 
on  the  case  made  on  that  record  by  appel- 
lants, and  the  judgment  of  the  lower  court, 
condemning  the  property  to  sale  to  pay  the 
debt  of  the  appellee  therein,  was  distinctly 
affirmed.  The  sheriff  of  Tallahatchee  coun- 
ty, in  compliance  with  the  former  Judgment 
of  the  circuit  court  of  tliat  county,  affirmed 
by  us,  paid  the  proceeds  of  the  cotton  to  the 
successful  parties.  After  the  affirmance  by 
this  court  of  the  former  Judgment  in  favor 
of  Chaffe,  Powell  &  West,  and  after  the  of- 
ficer had  paid  the  funds  arising  from  the 
sale  of  the  cotton  in  dispute  to  that  firm, 
appellants  made  theb:  motion— the  foimda- 
tion  of  the  present  appeal— to  have  the  sher- 
iff apply  the  funds  to  the  payment  of  their 
demand.  Properly,  the  court  below  overruled 
this  motion.  The  sheriff  is  not  a  party  in 
Interest  He  Is  the  mere  custodian  of  the 
fund,  and  his  connection  with  the  contro- 
versy Is  purely  nominal.  It  Is  really  the 
same  controversy  between  the  same  parties, 
and  the  sheriff  is  to  be  protected  in  yielding 
obedience  to  the  judgment  of  the  lower 
court,  affirmed  by  the  supreme  court.  Af- 
firmed. 


(71  Miss.  St) 
FINNEY  V.  SPEED  et  aL 
(Supreme  Court  of  Mississippi.     Nov.  20,  1893.) 
Appeal— Time  of  Takino — Disabilitt. 

1.  Where  the  record  shows  that  appellant, 
at  the  time  of  suit,  was  non  compos  mentis,  a 
plea  in  bar  of  the  appeal  mnst  show  the  re- 
moval of  the  disability,  and  the  subsequent 
lapse  of  the  period  for  taking  appeal. 

2.  The  appeal  of  an  insane  person  need  not 
await  the  removal  of  his  disabilltv,  and,  if  tak- 
en by  his  guardian  or  next  friend,  need  not  be 
witlun  the  time  for  app«Us  of  sane  i>er8ons. 

Appeal  from  chancery  court,  Warren  coun- 
ty; Claude  Pintard,  Chancellw. 

Appeal  by  W.  D.  Finney,  non  compos  men- 
tis, against  Frederick  Speed,  trustee,  and 
others.  On  demurrer  to  plea  in  bar  of  the 
appeal.    Demurrer  sustained. 

Gibson,  Henry  ft  VoUor  and  8outhw(Mrtb, 
Paxton  &  Stevens,  for  appellant  M.  Mar- 
shalL  for  appellees. 
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CAMPBELL,  O.  X.  A  plea  mnst  be  consid- 
ered with  reference  to  that  which  It  pro- 
fesses to  answer  in  order  to  determine  as  to 
its  sufficiency.  This  plea  is  In  bar  of  the 
appeal  from  a  decree  in  a  cause  in  which  the 
appellant  was  shown  by  the  bill  and  subse- 
quent proceedings  to  be  non  compos  mentis. 
In  view  of  this,  the  plea  is  not  good,  be- 
cause It  does  not  aver  the  removal  since  of 
the  disability  existing  when  the  decree  was 
given, '  and  the  lapse  of  the  requisite  period 
to  bar  appeal  after  the  removal  of  such  dis- 
ability, and  l)efore  the  appeal  If  an  infant 
were  to  appeal  from  a  decree,  and  the  record 
did  not  show,  in  conjunction  with  lapse  of 
time  of  which  the  court  would  take  notice, 
that  the  disability  had  been  removed  long 
enough  t>efore  the  appeal  to  bar  it;  it  would 
devolve  on  the  appellee,  pleading  in  bar  of 
the  appeal,  to  aver  the  removal  of  the  disa- 
bility at  such  time  as  to  show  the  appeal  to 
be  barred;  and  if  a  married  woman  appeal- 
ed, and  coverture  was  a  disability.  It  would 
be  necessary  for  the  appellee,  pleading  the 
bar  of  the  appeal  by  time,  where  the  record 
showed  coverture  to  exist  when  the  Judg- 
ment was  given,  and  it  did  not  appear  to 
have  ceased,  to  aver  removal  of  the  disability 
at  such  time  as  to  bar  the  appeaL  True, 
who  claims  to  be  within  the  exception  of  a 
statute  must  bring  himself  within  it,  but 
the  cases  put  do  not  contravene  this  rule. 
The  state  of  case  existing,  as  shown  by  the 
record,  at  the  time  of  judgment  or  decree  ap- 
pealed from,  is  presumed  to  continue,  and 
still  exist,  unless  the  record  and  what  is  ju- 
dicially taken  notice  of  in  connection  with 
it  show  the  contrary. 

We  cannot  accept  the  view  of  counsel  for 
the  appellees  to  the  effect  that  a  non  com- 
pos mentis  cannot  appeal  until  the  removal 
of  his  disability,  and  that  an  appeal  by  his 
guardian  or  next  friend  must  be  taken  with- 
in the  time  iH-escrlbed  to  bar  appeals  by 
those  not  under  disability.  To  hold  that  no 
appeal  can  be  had  until  removal  of  disability 
Is  to  deny  an  appeal  where  t^ere  is  nev»  re- 
moval of  the  disability;  and  to  bold  that  an 
appeal  by  gua^lan  or  next  friend  Is  not 
subject  to  the  saving  in  favor  of  persons  of 
unsound  mind  is  to  assume  that  the  appeal 
is  that  of  the  guardian  or  next  friend,  where- 
as it  is  the  appeal  of  the  person  of  unsound 
mind,  and  the  guardian  or  next  friend  is  not 
a  party  in  interest,  but  appears  for  the  pro- 
tection of  the  Interest  of  the  person  whose 
interests  are  inv<dved,  because  be  Is  assumed 
to  be  incapable  of  suitably  representing  him- 
self. The  adjudications  of  this  court  .as  to 
the  rights  of  Infants  to  show  cause  against 
a  decree,  and  to  appeal  from  It,  throw  light 
on  the  question  here  involved,  and  suggest 
its  true  solution.  Sledge  r.  Boone,  67  Hiss. 
222;  Enochs  v.  Harrelson,  Id.  465;  Mc- 
Lemore  v.  Railroad  Go.,  68  Miss.  614;  Vaughn 
V.  Hudson,  68  Miss.  421.  The  suggestion 
tliat  McLemore  v.  Railroad  Co.,  58  Miss.  614, 
is  opposed  to  the  view  now  held,  is  unfound- 


ed. The  seveiU  cases  dted  ore  in  complete 
accord  with  each  other,  and  conduct  to  the 
conclusion  now  announced.  The  demurrer 
to  the  plea  is  sustained,  and  leave  given  the 
appellee  to  answer  over. 


am.  AU.  267) 
KELLAH  et  al.  v.  BXJLLINGTON. 
(Supreme  Court  of  Alabama.    April  27,  1808.) 
Tkbspiss— Injchction— Whbn  will  Lib. 
Injunction  will  not  lie  in  favor  of  a  com- 
plainant out  of  poasesaion  to  restrain  the  remov- 
al of  stone  from  land  of  which  defendants  had 
possession  nnder  a  claim  of  ownership  when 
complainant   obtained    tide    thereto   from    the 
government,  where  the  disputed  question  of  titie 
has  not  been  adjudicated. 

Appeal  from  chancery  court,  Colbert  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Action  by  William  H.  Bulllngton  against  A. 
H.  KtiUar  and  another  to  enjoin  defendants 
from  removing  stone  from  certain  land,  and 
to  recover  damages  for  stone  r^noved.  From 
a  judgment  for  plaintiff,  defendants  appeaL 
Reversed. 

L.  B.  Cooper  and  Roulbal  &  Nathan,  for 
appellants.    J.  B.  Moore,  for  appellee. 

HEAD,  J.  On  March  17,  1884,  Arthur  H. 
Kellar  purchased  at  the  Judicial  sale  of  the 
lands  of  the  estate  of  F.  C.  Vinson,  deceased, 
made  by  R.  B.  Llnds^,  the  administrator, 
several  hundred  acres  of  land  in  Colbert 
county,  Ala.,  and,  after  report  and  confirma- 
tion, and  payment  of  the  piu'chase  money, 
received,  on  the  26th  day  of  September,  1887, 
the  deed  of  tbe  administrator  thereto.  This 
sale  and  deed  included  the  N.  W.  %  of  the 
S.  E.  \i,  of  section  23,  township  6,  range  11. 
The  intestate,  Vinson,  had  no  title  to  this 
40  acres,  but  the  same  were  pubHc  lands, 
the  title  of  the  government  having  never  been 
divested.  It  is  not  shown  when  the  report 
of  this  sale  was  made  to  the  probate  court 
by  the  administrator,  and  there'  is  no  evi- 
dence to  show  that  iSeUar  acquired  any  color 
of  titie,  until  the  execution  of  the  admin- 
istrator's deed  on  the  26th  day  of  Septemt)er, 
1887,  whidi  was  several  months  after  the 
flllng  of  the  bQl  in  this  case;  but  it  is  a  fact, 
established  by  the  pleadings  and  proofs  with- 
out controversy,  that  from  the  time  of  his 
purchase,  In  1884,  until  the  complainant's 
(BuUlngton's)  entry,  hereinafter  referred  to, 
and  for  a  while  thereafter,  he  was  Ignorant 
of  his  want  of  titie,  t>elleved  he  had  a  good 
tltie,  and  claimed  the  said  40  acres  as  his 
own  imder  said  purchase,  and  that  his  pos- 
session and  acts  of  enjoyment  hereinafter 
mentioned  were.  In  fact,  adverse  to  the 
world,  under  claim  of  ownership  by  virtue  of 
his  said  purchase.  Kellar  owned  a  large 
body  of  lands  adjacent  and  contiguous  to 
the  above  40.  In  the  fall  of  1886,  he  ver- 
bally sold  to  Hull  a  half  interest  in  his  lands. 
They  contained  valuable  stone,  suitable  for 
quarrying,  and  in  November,  1886,  stating 
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the  case  most  strongly  for  the  complainant, 
by  Joint  act  and  arrangement  they,  KeUor 
and  Htill,  by  themselTes  and  employes,  went 
upon  said  40  acres,  believing  the  same  to  be 
their  property  under  Kellar's  purchase  at 
said  Judicial  sale,  and  by  his  contract  to  sell 
a  half  Interest  to  Hull,  and  began  the  work 
of  opening  a  quarry.  They  erected  the  nec- 
essary bulldlnga,  did  the  grading  for  a  side 
track  to  the  railroad,  opened  the  quarry,  and 
entered  upon  the  work  of  quarrying  stone, 
expending  about  $500  In  the  preparatory 
work.  This  possession  was  continued,  and 
business  prosecuted  without  abatement,  tin* 
der  the  same  dalm  of  right  and  ownership, 
taking  out  and  disposing  of  stone  dally,  un- 
til the  service  of  the  injunction  in  this  cause 
on  June  15,  1887.  With  this  possession  and 
enjoyment  of  the  premises  and  claim  of  own- 
ership in  force,  the  complainant,  Bulllngton, 
<m  the  Ist  day  of  February,  1887,  entered,  at 
the  land  office  at  Huntsvllle,  as  a  homestead, 
the  N.  H  of  S.  B.  %  of  said  section  23,  town- 
ship 5,  range  11  W.,  which,  it  is  seen,  in- 
daded  the  said  40  acres.  The  only  averment 
in  the  bill  of  possession  taken  by  complain- 
ant under  this  entry  is  in  the  following  lan- 
guage: "Soon  after  his  said  entry  thereof 
he  built  a  dwelling  house  upon  said  lauds, 
and  moved  his  family  Into  the  same,  and 
ever  since  thereof  your  orator  and  his  family 
have  resided  on  said  lands,  and  are  now  re- 
siding thereon,  and  occupying  said  lands  as 
a  homestead."  His  only  proof  of  his  pos- 
session is  his  testimony,  as  follows:  "After 
I  entered  the  land,  the  1st  February,  1  moved 
On  it  the  11th  day  of  March,  1887,  and  have 
lived  on  it  ever  ^nce.  I  live  about  one- 
quarts  of  a  mile  from  said  quarry."  A  few 
days  aft»  the  entry,  complainant  notified 
Kellar  and  Hull  of  the  same,  and  not  to  get 
any  more  stone  off  the  land.  They  refused 
to  submit  to  this  demand,  but  coutinued 
working  the  quarry  and  claiming  the  land  as 
befOTe,  and  Kellar  instituted,  before  the  prop- 
er tribunal,  a  contest  of  the  validity  of  the 
entry,  and  prosecuted  tiie  contest  to  Its  final 
determination  in  1891,  when  the  validity  of 
the  mtry  was  adjudged.  While  the  com- 
plainant and  respondents  were  thus  arrayed 
against  each  other,  each  in  the  assertion  of 
title  to  the  land,  the  complainant,  on  June  14, 
1887,  filed  this  bill  to  enjoin  the  further  com- 
mission of  the  alleged  trespasses,  and  for  an 
account  and  recovery  of  the  value  of  the 
stone  taken.  The  chancellor  granted  the  re- 
lief prayed,  and  from  his  decree  the  respond- 
ents appeal. 

It  Is  clear  the  averment  of  the  bill  and  the 
proof  thereundw,  taken  in  connection  with 
other  averments  and  proof,  toudiing  the  pos- 
session complainant  took  after  his  entry  do 
not  show  that  the  actual  adverse  possession 
by  respondents  of  the  land  they  held  was 
displaced  or  disturbed  by  the  possession 
which  complainant  took.  The  bill  is  not 
filed,  concurrently  with  a  real  action  at  law 
to  ti7  the  conflicting  claims  of  title,  In  or- 


der to  prevent  the  destruction  of  the  estate, 
or  Irreparable  waste  and  damage  pending 
such  a  trial  at  law.  In  fact  there  is  no 
averment  or  proof  of  facts  from  which  it  can 
be  deduced  that  a  virtual  destruction  of  the 
estate,  or  injury  thereto  for  which  adequate 
redress  cannot  be  obtained  in  an  action  at 
law,  would  follow  the  continued  possession 
and  quarrying  of  stone  by  the  respondents 
until  an  action  at  law  could  be  tried.  In  the 
absence  of  averment  and  x)Toof  to  the  con- 
trary. It  must  be  assumed  the  respondents 
are  solvent,  and  able  to  respond  in  damages 
for  the  alleged  trespasses.  The  bill  seems 
to  rest  for  Its  equity  upon  the  mere  conclu- 
sions of  the  pleader  that  a  resort  to  equity 
Is  necessary  to  prevent  irreparable  Injury 
and  a  multiplicity  of  suits,  rather  than  any 
statement  of  facts  to  that  effect  The  reg- 
ister's report  shows  that  ftom  February  1, 
1887,  to  the  service  of  the  injunction,  June 
IB,  1887,  about  340  cubic  yards  of  stone  were 
qnarried  and  disposed  of.  The  value  of  this 
stone  as  it  lay  in  the  bluff  is  shown  to  have 
been  about  $34.  Its  value  at  the  quany  aft- 
er being  put  in  Shape  for  shipment  was  about 
$204,  and  at  Sh^Deld,  to  where  It  was  shipped 
and  disposed  of,  $1,293.  It  Is  also  manifest, 
from  the  evidence  that  the  quantity  thus 
quarried  through  a  space  of  four  and  a  half 
months  was  insignificant,  as  compared  with 
the  practically  luexhaustlble  supply  In  the 
quarry.  The  condusion,  therefore,  from  the 
facts,  if  there  were  averments  to  the  con- 
trary, would  be  that  no  destruction  of  the 
estate  or  Irreparable  Injury  would  follow  the 
assertion  of  complainant's  legal  remedies 
without  resort  to  injunction.  A  real  action 
at  law  to  try  the  disputed  question  of  title, 
and  for  the  recov«7  of  damages  and  mesne 
profits,  would  serve  to  settle,  in  one  action, 
the  title  to  the  land,  and  to  award  to  plain- 
tiff, if  successful,  all  damages,  not  only  for 
mesne  profits,  but  for  injuries  committed  in 
the  nature  of  trespass  or  waste,  (Code,  c.  6, 
tit  2,  pt  3;)  and  those  damages  are  recov- 
erable to  the  time  of  the  trial,  (Code,  |  2716.) 
See,  also.  Cooper  v.  Watson,  73  Ala.  252; 
Beatty  v.  Brown,  76  Ala.  267;  Sedg.  &  W. 
Tr.  Title  Land,  |  6ea  High,  in  his  woik  on 
Injunctions,  discusses  very  fully  the  subject 
of  injunction  to  prevent  trespass.  In  sec- 
tion 698  he  says:  "To  warrant  relief  •  •  • 
the  party  aggrieved  must  show  a  satlsfactny 
title  to  the  locus  in  quo,  and.  If  the  title  be 
denied  or  in  doubt,  the  injunction  will  gen- 
erally be  refused  against  a  defmdant  in  pos- 
session until  the  title  is  established  at  law. 
But  In  a  strong  case  of  irreparable  mischief 
the  rule  has  been  departed  from;  and  where 
the  party  aggrieved  is  In  possession  he  will 
be  allowed  to  restrain  such  trespasses  as 
would  result  In  irreparable  damage  in  the 
event  of  refusing  the  r^ef.  Equity  will  not, 
however,  enjoin  a  trespass  to  realty  when 
plaintiff's  title  Is  in  dispute,  and  has  not  been 
established  at  law,  when  no  irreparable  In- 
jury is  shown.    And  where  defendants  are 
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In  possession  alike  with  plaintifls  of  the 
premises  In  controyersy,  and  the  title  Is 
do^ibtful  and  disputed,  and  It  Is  not  shown 
that  plalntUfs  bare  taken  any  steps  to  estab- 
lish their  title,  and  no  reason  is  shown  why 
they  are  not  so  doing,  they  will  be  denied  an 
injunction.  In  such  case  a  court  of  equity 
will  not  presume  to  determine  the  title  to  the 
property  upon  affidavits,  and  will  not  permit 
a  temporary  injunction  to  be  granted  which 
would  operate  as  an  action  of  ejectment." 
"A  fundamental  doctrine,"  says  the  same  au- 
thor In  section  690,  "underlying  the  entire 
Jurisdiction  of  equity  by  injunction  against 
the  commission  of  trespass  is  that,  where 
adequate  relief  may  be  had  In  the  usual 
course  of  procedure  at  law,  equity  will  not 
interpose  by  the  extraordinary  remedy  of  In- 
junction." And  he  sums  vp.  In  section  701, 
in  the  following  language:  "To  warrant  the 
Interference  of  equity  In  restraint  of  tres- 
pass two  conditions  must  coexist:  First, 
complainant's  title  must  be  established;  and, 
second,  the  injury  complained  of  must  be 
irreparaUe  in  Its  nature.  And  to  come  with- 
in the  rule  the  injury  must  be  of  such  a  na- 
ture as  not  to  be  susceptible  of  adequate 
pecuniary  compensation  in  damages.  Nor 
will  equity  Interfere  to  restrain  a  trespasser 
simply  because  he  is  a  trespasser,  but  only 
because  the  Injury  threatened  is  ruinous  to 
the  property  in  the  manner  in  which  It  has 
been  enjoyed,  and  will  permanently  Impair 
its  future  enjoyment  And  if  the  title  to  the 
locus  In  quo  is  in  doubt,  the  Injimction,  if 
allowed  at  all,  should  only  be  temporary,  un- 
til the  title  can  be  determined  at  law."  In 
section  700  the  author  says  that  to  warrant 
Interference  by  injunction  to  prevent  a  multi- 
plicity of  suits  "there  must  be  different  pa- 
sons  assailing  the  same  right,  and  the  prin- 
ciples upon  which  the  relief  is  granted  have 
no  application  to  a  repetition  of  the  same 
trespass  by  one  and  the  same  person,  the 
case  being  susceptible  of  compensation  in 
damages."  In  Jerome  t.  Ross,  7  Johns.  Ch. 
315,  canal  commission's  being  authorized  by 
statute  to  enter  upon  any  lands  contiguous  to 
the  canals,  and  to  dig  for  stone  and  other 
materials  necessary  for  the  prosecution  of 
their  work,  dug  up  and  removed  stone  from 
a  ledge  of  rock  on  complainant's  premises, 
who  thereupon  filed  a  bill  for  Injunction. 
Chancellor  Kent,  finally  disposing  of  the 
case,  said:  "The  objection  to  the  InJimctlon 
In  cases  of  private  trespass,  except  undor 
very  special  circumstances,  Is  that  it  would 
be  productive  of  public  inconvenience  by 
drawing  cases  of  ordinary  trespass  within 
the  cognizance  of  equity,  and  by  calling 
forth,  upon  aU  occasions,  its  power  to  punish 
by  attachment,  fine,  and  Imprisonment  for  a 
further  commission  of  trespass,  Instead  of  the 
more  gentle  and  common-law  remedy  by  ac- 
tion and  the  assessment  of  damages  by  a 
Jury.  In  ordinary  cases  this  latter  remedy 
has  been  found  amply  sufficient  for  the  pro- 
tection of  property,  and  I  do  not  think  It  ad- 


visable, upon  any  principle  of  Justice  or  pol- 
icy, to  introduce  the  chancery  remedy  as  ita 
substitute  except  In  strong  and  aggravated 
Instances  of  trespass  which  go  to  the  de- 
8tructi<»i  of  the  inheritance,  or  where  the 
mischief  is  remediless."  The  complainant 
in  that  case  was  left  to  bis  remedy  at  law 
It  will  be  observed,  too,  in  that  case,  that 
there  was  no  question  of  complainant's  title 
to  the  premises.  In  the  present  case,  as  we 
have  seen,  respondents  were  in  possession  of 
the  locus  In  quo,  claiming  title,  when  com- 
plainant acquired  his  title  by  entry,  and  when 
he  filed  this  blU.  In  the  absence  of  some 
overruling  equity,  they  bad  a  constitutional 
right  to  have  the  validity  of  their  claim  of 
title  tried  in  an  issue  to  the  country  before 
being  disturbed  In  their  possessicw  and  use 
of  the  premises.  They  were  not  obliged  to 
yield  to  the  mere  notice  and  demand  of  an 
adverse  claimant,  although  the  superior  title 
of  such  claimant  may  have  appeared  to  be 
clear.  They  had  the  right  to  have  the  claim- 
ant put  hia  title  and  their  own  to  a  legal 
test  There  is  scarcely  ground  for  an  argu- 
ment that  complainant  was  in  danger  of  suf- 
fering destruction  of  his  estate,  or  Irrepara- 
ble injury  thereto.  There  is  not  a  shade  of 
doubt  under  the  evidoice,  that  if  every  yard 
of  stone  had  been  removed  from  his  land, 
payment  to  him  of  the  fair  value  thereof  In 
money  would  have  afforded  ample  and  ade- 
quate redress.  We  have  shown  that  such 
payment  could  have  been  enforced,  and  the 
title  to  the  land  settled,  in  one  action  at  law. 
There  was,  theref(»«,  no  necessity  whatever 
for  resorting  to  Injunction.  The  maxim, 
"Nullum  tempus  occurrit  relpubllcae,"  has  no 
Implication  to  this  case.  It  is  true,  there- 
can  be  no  adverse  possession  of  land  which 
can  ripen  into  title  against  the  govenunent 
and  the  doctrine  of  maintenance  does  not 
apply  against  It  Those  are  questions  which 
pertain  to  the  trial  of  the  title  when  Juris- 
diction for  that  purpose  has  been  properly 
Invoiced.  Here  the  complainant  has  sought 
the  wrong  forum.  In  an  action  at  law  he 
may  have  the  boieflt  of  those  immunities,  if 
entitled  to  them.    Reversed  and  remanded. 


BAKBR  T.  MAXWELL  et  al, 
(Snpreme  Court  of  Alabama.     April  26,  189S.) 
Bquitt — Vbndob  and  Purchabbk — Rescibsiox  or 

COKTBACT— COMPLAIST— SUFFICIBNOY. 

1.  A  bill  to  tesdnd  a  contract  whereby 
plaintiffs  conveyed  to  defendant  certain  land  in 
consideration  of  the  transfer  to  them  of  certain 
chattel  and  real-estate  mortgages,  on  the  ground 
of  fraudalent  representationa  of  defendant  a* 
to  the  title  of  the  mortgagors  to  the  mortgaged 
land,  and  the  existence  at  the  time  of  the  mort- 
fcaged  chattels,  is  not  bad  because  it  shows  that 
the  contract  is  wholly  executed. 

2.  Such  bill  need  not  negative  the  aolvency 
of  snch  mortgagors,  nor  aver  that  the  debts 
secured  by  the  mortgages  were  not  enforceable 
aside  therefrom. 

3.  Where  the  fraudulent  representations  al- 
leged were  of  material  facts  condudve  to  the 
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traniactioD,  soch  bill  is  not  defectlTe  on  the 
ground  that  the  repreaentationB  were  not  snch 
as  complainants  had  a  right  to  rely  on,  becanse, 
by  the  exercise  of  diligence,  they  ooold  have 
ascertained  their  falsity. 

4.  Where  complainants  assigned  such  mort- 
gages, for  value  and  without  recourse,  to  a 
third  person,  and  afterwards  took  an  assign- 
ment back  without  recourse  on  snch  third  per- 
son, they  are  not  entitled  to  relief.  In  the  ab- 
sence of  any  legal  or  equitable  obligation  on 
them  to  accept  such  reassignment. 

5.  Where  It  does  not  appear  that  complain- 
ants had  knowledge  of  the  frand  at  the  time 
they  transferred  the  mortgages  to  snch  third 
person,  or  at  any  time  before  the  bill  was  filed, 
the  bill  is  not  bad  on  the  ground  that  it  shows 
that  the  fraud  had  been  condoned  and  the 
transaction  ratified,  or  that  comiilainanta  were 
gnilty  of  laches. 

6.  Where  a  bill  to  rescind  a  contract  where- 
by complainants  cony^ed  to  defendant  certain 
land  in  contdderation  of  the  transfer  to  them  of 
cwtain   mortf^ges   held  by   defendant   alleges 

g articular  concealments  and  misrepresentations 
y  defendant  as  to  the  property  nominally  cov- 
ered by  the  mortgages,  and  as  to  the  title  of 
the  mortgagor  to  lands  conveyed  by  one  of 
them,  and  that  complainants  were  induced  there- 
by to  convey  the  land  to  defendant  and  take 
the  mortgages  in  payment,  it  is  saffident  to  en- 
title complainants-  to  relief,  so  far  as  relief 
depends  on  the  frand  of  defendant. 

Appeal  from  chancery  court,  Tnscaloosa 
county;  Thomas  Cobbs,  Ohancellor. 

Bill  by  C.  N.  Maxwell  and  another  against 
C.  O.  Baker  to  reednd  a  contract  of  sale  by 
plointiffa  to  defendant  of  certain  land,  and  to 
compel  a  reconveyance.  From  a  judgment 
ovomillng  a  demurrer  to  the  bill,  defendant 
appeals.    Reversed. 

Tbe  contract  which  It  beeks  to  rescind  is 
sabBtantlally  as  follows:  Complainants  sold 
and  executed  by  deed  to  the  defendant  a 
certain  lot  in  the  city  of  Tuscaloosa,  and  in 
consideration  for  which  the  respondent  trans- 
ferred and  assigned  to  the  complainants 
three  certain  mortgages,  without  recourse  on 
the  respondent  The  ground  on  which  the 
bill  seeks  to  rescind  the  said  contract  la  that 
the  respondent,  at  the  time  of  making  said 
contract,  fUsely  represented  to  the  complain- 
ants that  the  mortgagors  to  the  said  mort- 
gages had  a  good  and  perfect  title  to  certain 
property  mentioned  In  said  mortgages,  at  the 
time  the  mortgages  were  executed.  The  re- 
spondent demurred  to  the  bill  on  the  follow- 
ing grounds:  First  Because  It  Is  averred  In 
the  bill  that  there  was  conveyed  in  the  mort- 
gages a  large  amount  of  personal  property, 
and  it  Is  nowhere  averred  that  the  complain- 
ants could  not  get  said  property,  and  that  it 
was  not  sufficient  to  satisfy  the  note  secured 
by  said  mortgages.  Second.  Because  it  does 
not  aver  in  the  bill  that  the  complainants 
have  been  onable  to  get  possession  of  the 
lands  conveyed  under  said  mortgages,  or 
that  any  one  has  deprived  them  of  the  same, 
and  that  tbe  bUl  does  not  aver  any  fact  or 
drcumstance  going  to  show  that  the  com- 
plainants could  not  have  made  their  money 
out  of  said  notes  by  exercising  the  powors 
contained  in  the  mortgages.  Third.  Because 
it  is  not  averred  in  the  bill  that  the  com- 
plainants could  not  have  at  any  time  taken 


possession  of  the  lands  conveyed  In  said 
mortga^fes,  nor  Is  it  averred  that  the  mort- 
gagors were  not  in  possession,  or  that  they 
Interfered  or  jurevented  the  complainants 
from  taking  possession.  Fourth.  Because 
there  is  no  averment  in  said  bill  going  to 
show  that  the  complainants  have  been  put 
to  an  expensive  lawsuit  in  collecting  the 
amount  due  on  said  notes,  or  that  they  have 
ever  attempted  to  'exorcise  tbe  power  men- 
tioned in  said  mortgage,  or  in  any  way  en- 
deavored to  enforce  their  lien  under  tbe 
same,  ot  that  said  creditors  had  ever  refused 
to  pay  said  notes  or  to  surrender  the  prop- 
erty conveyed  under  said  mortgages.  Fifth. 
Because  the  bill,  together  with  tbe  exhibits 
thereto,  shows  that  the  complainants  were 
not  the  legal  owners  of  tbe  notes  or  mort- 
gages, and  that  they,  without  the  consent  of 
the  defendant,  transferred  the  said  notes 
and  mortgages  to  the  J.  Snow  Hardware 
Company,  without  recourse  on  complainants, 
before  the  maturity  of  said  notes  and  mort- 
gages, and  tha:«by  placed  themselveB  In  a 
condition  in  which  they  could  not  collect  the 
debts  secured  by  said  mortgages,  and  that 
the  complainants,  by  said  transfer,  received 
full  value  of  the  said  notes  and  mortgages, 
and  were  thereby  rdeased  from  all  liability 
for  the  nonpayment  of  said  notes  and  mort- 
gages, in  consequence  of  which  they  were 
not  and  could  not  be,  injured  by  the  alleged 
transfer  from  the  defendant  to  them.  Sixth. 
Becanse  the  said  bill  and  exhibits  show  that 
long  after  the  maturity  of  said  note  and  the 
law  day  of  said  mortgages,  the  complain- 
ants, by  their  own  acts,  and  without  the 
consent  of  the  defendant,  repmrchased  said 
notes  and  mortgages  from  the  said  J.  Snow 
Hardware  Company,  for  value,  without  re- 
course on  said  hardware  company,  and  this 
was  done  after  they  learned  of  the  imper- 
fections in,  and  defenses  to,  said  notes  and 
mortgages.  The  chancell<»:  overruled  these 
grounds  of  demurrer,  and  his  decree  In  this 
behalf  Is  assigned  as  error. 

Wood  Se  Mayfield,  for  appellant  Fostrar  St 
Jones,  for  appellees. 

McOLBLLAN,  J.  The  present  bill  seeks  a 
rescission  of  a  contract  made  between  Max- 
well and  Sanders,  of  the  one  part  and  0.  O. 
Baker,  whoreby  the  former  conveyed  to  the 
latter  a  certain  parcel  or  lot  of  land,  the  con- 
sideration being  tbe  transfer  of  three  certaiit 
mortgagee  held  by  Baker  to  the  grantors, 
and  to  have  Baker  decreed  to  reconvey  the 
land  to  Maxwell  and  Sanders,  tbe  complain- 
ants, upon  a  retransfer  and  surrender  of 
said  mortgages  to  Baker,  which  they  otFer  to 
do.  Tbe  grounds  upon  which  this  relief  Is 
prayed  are  laid  in  tbe  bill  to  be  fraudulent 
concealments  and  misrepresentations  of  Ba- 
ker as  to  the  property  nominally  covered  by 
tbe  mortgages,  and  as  to  the  title  of  the 
mortgagor  to  the  lands  embraced  in  one  of 
them,  and  that  complainants  were  Induced 
by  such  concealments  and  misrepresentations 
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to  conTey  the  lot  to  respondent  and  take  the 
mortgages  In  payment  therefor.  These  ayer- 
ments  need  not  be  here  stated  or  dlscnssed 
In  detaU.  They  set  forth  facts,  the  particu- 
lar concealments  and  misrepresentations  re- 
lied on,  and  that  complainants  were  influ- 
enced to  convey  the  land  by  them.  They 
are  clearly  not  the  mere  condnslons  of  the 
pleader.  The  concealments  Charged  were 
material,  and,  if  frandulent,  as  is  directly 
charged,  and  as  is  inferable  from  the  facts 
directly  charged,  and  indudve  to  the  transac- 
tion, they  are  vitiating.  The  mlsrepresentap 
ttons  alleged  were  as  to  matters  of  material 
fact,  and  not  the  mere  expression  of  opinion 
on  the  part  of  the  defendant  The  aver- 
ments are  entirely  adequate,  if  proved,  to  en- 
title the  complainants  to  the  decree  they  ask, 
so  far  as  that  relief  depends  upon  the  fraud 
of  Baker.  The  demurrers  which  proceed  on 
the  contrary  assumption  were  therefore 
properly  overruled.  Henry  v.  Allen,  93  Ala. 
197,  9  South.  579,  and  cases  cited. 

2.  But  other  demurrers  are  in  the  nature 
of  confessions  and  avoidance.  Conceding  the 
fraud  charged,  and  that  It  conduced  to  the 
result  complained  of,  one  position  advanced 
by  the  demurrov  is  that  no  relief  can  be  had 
on  this  bill  because  the  contract  became 
and  was  a  wholly  executed  one,  in  that 
complainants  had  made  an  absolute  convey- 
ance of  the  land  to  the  defendant,  and  the 
latter  had  fully  paid  the  agreed  consideration 
by  transferring  and  ddiverlng  the  mort- 
gages to  the  vendors,  reciting  in  the  indoi^e- 
ment  of  transfer  that  it  was  without  any  re- 
course whatever  on  him.  The  fullest  con- 
cession of  the  executed  character  of  the 
contract  will  not  help  the  appellant  No 
contract  can  ever  stand  against  an  assault 
seasonably  made  on  the  ground  that  the 
fraud  of  one  of  the  parties  Induced  the  other 
to  enter  into  it,  merely  because  everything 
contemplated  by  It  has  been  fully  done.  No 
tranaactl<Mi  can  be  closed  against  the  vitiat- 
ing consequence  of  actual  fraud  leading  to  its 
consommatlpn,  if  the  aggrieved  party  is  dill- 
gent  in  his  attack  upon  it  It  was  long  ago  de- 
eded by  this  court,  in  line  with  the  universal- 
ly prevailing  doctrine,  that  "a  misrepresenta- 
tion by  a  vendor  of  laqd  in  regard  to  a  m&> 
terial  fact,  which  operated  as  an  induce- 
ment to  the  purchase,  upon  which  the  ven- 
dee had  a  right  to  rely,  and  by  which  he  was 
actually  deceived  and  injured.  Is  a  fraud, 
and  confers  upon  him  the  right  to  avoid  the 
contract  whether  executory  or  ececnted." 
Foster  V.  Oressett,  29  Ala.  393.  And  there 
are  many  cases  in  our  Reports  where  this 
doctrine  has  since  been  acted  on  without 
question. 

3.  The  contract  having  been  entered  into 
and  the  lot  conveyed  by  complainants  upon 
the  consideration  of  a  transfer  of  the  mort- 
gages to  them,  it  is  immaterial  whether  the 
bill  negatives  the  solvency  of  the  mortgar 
gon  or  not  or  whether  it  avers  that  the  debts 
purporting  to  be  secured  by  the  instruments 


were  not  enforceable  aside  therefrom.  The 
complainants  were  entitled  to  receive  pre- 
cisely what  they  contracted  for,— mortgages 
on  the  property  described  In  these  papers; 
and  if,  as  alleged  in  the  bill,  the  mortgages 
they  did  receive,  though  nominally  embra- 
cing the  property,  were  of  no  value  as  to  the 
land,  because  the  mortgagor  had  no  title 
thereto,  and  of  inslgnlflcant  value  as  to  the 
I)ersonalty,  because  a  part  thereof  was  no 
longer  in  existence,  and  other  parts  bad 
been  Inserted  therein  by  the  mortgagee,  with- 
out authority,  after  execution,  and  by  the 
false  representations  and  concealments 
charged  In  the  bill  against  defendant  they 
were  led  to  believe  that  the  title  to  the  real- 
ty was  good,  and  that  all  the  personalty  was 
existent  and  efficaciously  covered  by  the 
mortgages,  and  were  Induced  by  these  frand- 
ulent misrepresentations  and  concealments 
to  exchange  and  convey  their  land  for  the 
mortgages,  they  were  entitled  to  the  rescis- 
sion they  seek,  whether  or  not  the-  debts 
mentioned  in  the  instruments  could  be  col- 
lected apart  from  them.  Of  course.  If  these 
debts  have  been  collected  by  the  complain- 
ants, that  would  be  matter  for  answer,  and 
would  be  a  complete  defense  to  the  bill. 
But  complainants  having  stipulated  for  the 
transfer  of  a  debt  secured  in  a  particular 
way,  and  enforceable  by  a  summary  and  In- 
Qxpensive  sale  under  a  power,  this  security 
being  the  Inducement  to  the  contract,  It  is 
no  answer  to  their  present  claim  for  the 
defendant  to  say  that:  "Although,  by  my 
false  representations  and  concealments,  I 
have  fraudulently  Induced  you  to  part  with 
your  property  aa  a  worthless  security,  when 
the  expressed  stipulation  was  for  a  security 
of  a  particular,  valuable  kind,  yet  If  you 
can  in  the  end  collect  the  debt  by  resort- 
ing to  othet^— more  expensive  and  less  ex- 
penditious— remedies  than  that  for  which 
you  specially  contracted,  yon  must  do  so,  and 
my  fraud  is  innocuous."  Aside  from  these 
considerations,  we  may  remark  that  if  this 
were  a  good  defense  at  all,  it  would  have  to 
be  made  by  answer,  since  the  bill  does  not 
disclose  that  the  debt  has  been  or  could 
be  made  by  other  process  than  the  foreclo- 
sure of  the  mortgages,  and  the  presumption 
would  be,  In  the  absence  of  anything  to  the 
contrary,  that  the  debts  are  not  collectible 
apart  from  the  mortgages.  And,  moreover. 
It  may  be  further  stated  here  that  the  bill 
does  aver  the  insolvency  of  the  makers  of 
two  of  the  three  mortgages  complainants 
contracted  for;  and  even  were  the  position 
of  defendant.  In  this  connection,  a  sound 
one,  the  complainants  would  still,  so  far  as 
this  question  is  concomed,  be  entitled  to  the 
relief  prayed,  notwithstanding  the  sum  re- 
covered by  the  other  mor^cage-about  one- 
third  of  the  whole- might  be  realized  by 
suit  on  the  note 

4.  The  further  contention  of  the  appellant 
that  the  representations  made  were  not  such 
as  complainants  had  a  right  to  rely  upon. 
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but  that,  to  the  contrary,  It  was  open  to  them 
to  asc^taln  their  falsity,  and  that  they  were 
lacking  In  that  diligence  which  the  law  re- 
quired of  them  In  the  premises,  In  falling 
to  make  the  necessary  Investigation,  Is  with- 
out merit.  This  is  manifestly  true  In  regard 
to  the  alleged  representations  as  to  the  per- 
sonalty, since  it  does  not  appear  by  the  bill 
that  complainants  had  any  means  of  know- 
ing or  ascertaining  whether  they  were  false 
or  not;  and,  moreoyer,  these  representations 
were  such  that  complaJLnantB  had  a  right 
to  rely  upon  them,  unless  they  knew— not 
merely  had  an  opportunity  of  Informing 
tbemselyes— that  tb^  were  tmtme.  Henry 
V.  AUen,  93  Ala.  197,  9  South.  670.  With  re- 
spect to  the  alleged  false  representations  as 
to  the  title  to  the  land  embraced  In  the  mort- 
gage, the  same  doctrine  obtains.  The  rep- 
resentations alleged,  being  material  and  con- 
ducing to  the  transaction,  are  Tltiating,  not- 
withstanding the  complainants  might,  by 
the  exercise  of  diligence,  have  ascertained 
their  falsity.  They  were  representations  of 
fact,  and  not  mere  expressions  of  opinion. 
The  defendant  assured  the  complainants, 
as  a  fact,  that  the  mortgagor,  at  the  time 
of  executing  the  instniment,  had  title  to 
the  land,  and  .h«  even  went  so  far  as  to 
glre  them  the  means  and  sources  of  his  in- 
formation—not opinion— to  that  efTect,  stat- 
ing that  he  (the  defendant)  had  examined 
the  records  of  land  titles,  and  therefrom  as- 
certained the  fact  to  be  as  he  represented 
it  On  this  state  of  case,  complainants  were 
undw  no  duty  to  inquire  further.  They  had 
the  right  to  rely  and  act  on  defendant's 
statements  as  true,  notwithstanding  the  op- 
.  portunity  was  afforded  them,  by  an  examina- 
tion of  public  records,  to  ascertain  to  the 
contrary.  Woodbury  v.  State,  69  Ala.  242; 
Oriel  T.  Lomax,  94  Ala.  .641, 10  South.  232. 

5.  It  appears  from  the  Indorsements  on 
each  of  the  mortgages,  all  of  which  ore  made 
exhibits  to  the  bill,  that  sooh  after  they  were 
transferred  by  Baker  to  the  complainants 
the  latter,  for  value,  transferred  and  assign- 
ed them  to  the  J.  Snow  Hardware  Company, 
without  recourse,  and  that  several  months 
afterwards  said  company  transferred  and 
assigned  them,  for  value  and  without  re- 
course, back  to  the  complainants.  It  is  in- 
sisted, through  the  demurrers,  that  these 
facts  are  fatal  to  the  relief  now  sought  for; 
that  by  'the  sale  tor  value  and  transfer  of 
the  mortgages  to  the  hardware  company  the 
complainants  realized  all  they  were  entitled 
to  receive  out  of  the  mortgages,  and  hence 
have  not  "been  injured  by  the  original 
transaction  between  them  and  the  defend- 
ant;' and  that  If  the  securities  are  in  fact 
valueless,  and  complainants  are  damaged  In 
consequence,  thehr  loss  Is  not  referable,  to 
any  fraud  of  the  defendant,  but  to  their  own 
Improvidence  In  repurchasing  the  mortgages 
from  their  own  assignees,— a  transaction  to 
which  the  defendant  was  a  stranger,  and 
with  which  be  had  nothing  to  do.    If  the 


assignment  and  transfer  by  complainants 
to  the  hardware  company  were  for  value  and 
without  recourse,  and  nothing  was  then  said 
or  done  by  the  assignors  which,  notwith- 
standing the  stipulation  agalost  recourse, 
would  entitle  the  assignees  to  a  rescission 
of  the  contract,  or  render  complainants  lia- 
ble to  an  action  of  damagres,— as  would  be 
the  case,  for  Instance,  if  the  complainants, 
relying  upon,  repeated,  on  their  own  respon- 
sibility, the  assurances  which  the  defend- 
ant gave  them  In  the  original  transaction, 
and  thereby  Induced  the  hardware  company 
to  buy  the  mortgages,— If,  In  short,  there 
was  no  enforceable  legal  or  equitable  obliga- 
tions resting  on  the  complainants  to  accept 
a  retransfer  of  the  mortgage  from  the  hard- 
ware company,  and  th^  did  repurchase  and 
accept  a  retransfer  thereof,  they  are  damni- 
fied, not  by  the  orlgliial  fraud  of  Baker, 
(against  that,  they,  on  the  case  supposed, 
fully  recouped  themselves  by  the  sale  toe 
value  to  the  hardware  company,)  but  by 
their  own  voluntary  act  In  repurchasing 
from,  and  paying  value  to,  their  own  trans- 
feree. This  is  the  case  presented  by  the 
bill,  in  Its  present  shape,  and  upon  it  the 
complainants  are  not  entitled  to  the  relief 
prayed.  To  give  the  bill  equity  In  this  re- 
spect, there  should  be  averment  of  facts 
which  Impose  an  enforceable  duty  on  the 
complainants  to  repurchase  the  mortgages, 
or  a  liability  on  them  in  damages  in  respect 
of  the  transfer  to  the  company  notwithstand- 
ing the  stipulation  against  recourse.  The  de- 
murrer which  went  to  this  point  should  have 
been  sustained. 

6.  The  assignment  of  the  mortgages  to 
the  hardware  company  was  such  dealing 
with  them— such  an  affirmance  of  right  to 
them— on  the  part  of  the  complainants  as 
would  amount  to  a  reafflrmance  and  ratifi- 
cation of  the  contract  between  them  and  the 
defendant,— the  conveyance  of  the  lot  to  the 
defendaJDt,  and  his  transfer  of  the  mortga- 
ges to  them,— and  would  preclude  all  relief 
they  might  otherwise  have  been  entitled  to 
on  account  of  the  alleged  fraud  of  the  de- 
fendant. If,  at  the  time  this  transfer  was 
made  by  them,  they  knew  the  falsity  of  the 
representations  and  the  fact  of  the  fraudu- 
lent concealments  which  are  alleged  In  the 
bill,  but  not  otherwlsa  This  knowledge  on 
their  part  at  that  time  Is  not  alleged  in,  and 
Is  not  Inferable  from  the  averments  of,  the 
bllL  Moreover,  it  does  not  appear  from  the 
bin  that  complainants  had  knowledge  of 
the  fraud  alleged  to  have  been  practiced  up- 
on them  at  any  time  before  bill  filed.  Hence, 
the  positions  of  the  demurrant  that  the 
fraud  alleged  had  been  condoned,  and  the 
transaction  Infected  by  It  ratified,  and  that 
complainants  have  been  guilty  of  laches  in 
the  Institution  of  this  suit,  are  all  and  alike 
untenable.  Fot  the  error  pointed  out  above, 
the  decree  of  the  chancery  court  Is  reversed. 
The  cause  is  remanded.  Reversed  and  re- 
manded. 
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CARLETON  t.  STATE. 
(Supreme  Court  of  Alabama.     Dec  21,  1893.)' 
Criminal  Law— Rbtibw  ok  Appeal— Etidbnob 

1.  The  action  of  the  trial  court  on  a  de> 
mnrrer  to  an  indictment  will  ordinarily  not  be 
reviewed  where  the  only  eridence  of  its  eiist- 
ence  and  the  action  of  me  court  thereon  is  the 
recital  in  the  bill  of  exceptions. 

2.  Under  an  indictment  containing  a  count 
for  asaaolt  with  intent  to  rob  and  also  one  for 
assault  with  intent  to  murder,  evidence  in  sup- 
port of  both  counts  is  admissible. 

Appeiil  from  criminal  court,  JefTerson  coun- 
ty;  Samuel  E.  Green,  Judge. 

Will  OarletOD  was  convicted  of  assault  with 
intent  to  rob,  and  appeals.     Affirmed.  ' 

The  bill  of  exceptions  shows  that  the  de- 
fendant demurred  to  the  Indictment  on  the 
gronnd  that  there  was  duplicity,  in  that  the 
indictment  charged  two  separate  and  distinct 
offenses.  The  bill  of  exceptions  recites  that 
tills  demurrer  was  overruled,  and  the  defend- 
ant excepted.  This  is  the  only  reference  to 
the  ruling  of  the  court  upon  the  demurrer  con- 
tained in  the  record.  On  the  trial  of  the 
cause,  as  is  shown  by  the  bill  of  exceptions, 
the  state  introduced  evidence  tending  to  show 
that  the  defendant  was  guilty  of  an  assault 
with  Intent  to  rob.  After  this  evidence,  and 
when  the  state  introduced  another  witness, 
the  defendant  moved  the  court  to  restrict  the 
state  to  the  examination  of  said  witness,  as 
to  the  assault  with  intent  to  rob,  which  was 
testified  to  by  the  former  witness.  The  court 
overruled  this  motion,  and  the  defendant  duly 
excepted.  This  presents  the  only  other  ex- 
ception to  the  ruling  of  the  court,  as  shown 
by  the  bill  of  exceptions. 

Wm.  L.  Martin,  Atty.  Oen.,  toe  the  Staite. 

COLEMAN,  J.  The  defendant  was  coa- 
Tlcted  of  an  assault  with  intent  to  rob. 
Th»e  wwe  two  coonts  in  the  indictment. 
The  first  charged  that  the  assault  was  made 
with  the  intent  to  rob,  and  the  second  that 
it  was  made  with  the  intent  to  murder.  The 
actioD  of  the  primary  court  upon  a  demurrer 
to  an  indictment  <ffdinarily  wUI  not  be  re- 
vised by  this  court  when  the  only  evidence  of 
its  existence  and  the  action  of  the  court 
thereon  is  the  recital  in  the  bill  of  exceptions. 
3  Bride  Dig.  p.  78,  H  6,  7.  Sudi  is  the  con- 
dition of  the  record  before  us.  We  would 
have  no  hesitation  in  declaring,  however,  if 
the  question  had  be«i  prc^erly  raised,  that 
the  ruling  of  the  court,  as  recited  in  the  bill 
of  exertions,  was  free  from  error.  Section 
4383  of  the  Criminal  Code  provides  that 
"when  an  offense  may  be  committed  with 
different  intents,  such  intents  may  be  alleged 
in  the  same  count  in  the  alternative;"  and 
by  section  4386  it  is  declared:  "When  of- 
fenses are  of  the  same  character,  and  subject 
to  the  same  punishment,  the  defendant  may 
be  charged  with  the  commission  of  eitho:  In 
the  same  count  in  the  alternative."  What 
may  be  charged  in  one  count  of  an  indict- 
ment In  the  alternative^  may  certainly  be 


charged  in  two  separate  counts  of  the  same 
indictment  1  Brick.  Dig.  p.  600,  pars.  750- 
753,  inclusive;  Johnson  v.  State,  29  Ala. 
62;   Season  v.  State,  72  Ala.  183. 

There  was  no  error  in  receiving  the  evi- 
dence in  support  of  the  second  count,  after 
evidence  had  been  introduced  in  support  of 
the  first  count  The  very  purpose  for  fram- 
ing the  indictment  with  two  or  more  counts 
was  to  prevent  the  application  of  the  doc- 
trine of  election.  When  there  is  but  one 
coimt  charging  a  single  offense,  the  law  pre- 
sumes the  defendant  comes  to  trial  prepared 
to  meet  the  single  diarge,  and  the  prosecution 
will  not  be  permitted,  after  once  having 
elected,  to  introduce  evidence  of  another  and 
different  otteaae;  but  where  the  indictment 
charges  that  the  offense  was  committed  by 
different  means,  or  with  different  intents,  in 
the  alternative,  or  where  the  offenses  are  of 
that  character  which  may  be  Joined  In  the 
same  indictment  in  different  counts,  the  de- 
fendant is  fuUy  Informed  of  the  cause  of  the 
prosecution,  and  the  doctrine  of  Section  does 
not  apply  until  after  there  has  been  an  elec- 
tion by  the  prosecution  under  each  alterna- 
tive charge  or  separate  count.  Beason's  Case, 
supra;  Elam  r.  State,  26  Ala.  48.  There  Is 
no  error  in  the  record,  and  the  Judgment 
must  be  affirmed.    Affirmed. 


an  Ala.  SE0> 
KENT  et  aL  v.  MARKS  et  al.^ 
(Supreme  Court  of  Alabama.     May  19,  1893.) 
Hortoaobs—Canoellatios— Mistake— Bvi- 

DBNCB. 

Defendants  owed  complainants  on  a  mort- 
gage and  on  an  open  account,  and,  a  payment 
having  been  made  by  defendants,  the  mortgage 
was  surrendered,  as  complainants  alleged, 
through  a  mistaken  impression  of  one  of  their 
employes  that  the  mortgage  debt  had  been  paid. 
Defendants  testified  that  they  called  for  a  state- 
ment of  their  "mortgage  account,"  and  com- 
plainants' bookkeeper  testified  that  they  called 
only  for  a  statement  of  their  open  account, 
which  he  furnished.  There  was  no  sudi  ac- 
count on  complainants'  books  as  a  "mortgage 
account"  and  the  amount  paid  by  defendants 
was  the  exact  amount  of  the  open  account  De- 
fendants knew  that  the  money  paid  by  them 
was  less  than  the  mortgage  debt.  Complain- 
ants produced  in  evidence  the  statement  of  the 
open  account  which  they  claimed  to  hare  fur- 
nished, while  defendants  failed  to  produce  the 
statement  of  the  "mortgage  account"  which 
they  alleged  was  furnished  them.  Hdd,  that 
the  payment  was  on  the  open  account  and  that 
the  mortgage  was  surrendered  by  mistake. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

BlU  by  Marks  &  Qayle  against  Kent  &  Har- 
nett to  have  the  surrendo*  and  cancellation  of 
a  mortgage  made  by  the  defendants  to  the 
plaintiffs  tet  aside,  and  toe  a  foredosur* 
thereof.  Decree  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

John  Cr.  Winter,  for  appdlants.  T.  Scott 
Sayre,  toe  appellees. 

^Bdiearing  denied  February  18,  1894. 
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HARALSON,  J.  The  primary  object  of  the 
bill  in  this  case  la  the  foreclosure  of  a  mort- 
gage given  on  real  estate  by  app^anta,  who 
were  defendants  In  the  lower  conrt,  to  appel- 
lees, the  complainants  there,  to  secnre  a  note 
of  the  defendants  to  the  complainants  for 
^508.88.  This  note  and  mortgage  were  due 
and  unpaid  on  the  2d  February,  1891.  The 
defendants  were  also  Indebted  to  complain- 
ants, on  that  date,  for  a  balance  on  open  ac- 
counts, in  the  sum  of  $432.43.  On  that  day 
defendants  paid  to  complainants  the  sum  of 
$432.43,  the  amount  due  and  owing  by  them  on 
their  open  account;  and  one  of  the  employes 
of  complainants,  under  the  mistaken  Impres- 
sion, as  is  averred,  that  it  was  the  mortgage 
debt  that  had  been  satisfied,  delivered  to  de- 
fendants the  mortgage,  but  did  not  deliver  to 
them  the  note  secured  by  It,  which  note.  It 
Is  alleged,  was  lost  or  mislaid.  The  appel- 
lants claim  that  they  paid  their  mortgage^ 
and  not  the  balance  on  their  open  account, 
and  there  Is  tb^^fcnre  no  mortgage  debt  due, 
and  no  mortgage  to  fweclose;  whereas  the 
complainants  In  the  suit  allege  It  was  the 
balance  of  the  account  that  was  paid,  and  the 
mortgage  is  still  alive,  unafTected  by  Its  de- 
livery through  mistake  to  the  defendants. 
There  is  no  dispute  as  to  the  amount  that 
was  paid  oo.  the  2d  of  February,  1891,  but 
the  sole  contention  between  the  litigants  is 
one  of  the  application  of  the  payment,— 
whether  to  the  mortgage  or  open  accoimt 
debt  Tbe  prayer  of  the  bill  Is  to  have  the 
surrender  and  cancellation  of  said  mortgage 
set  aside,  and  for  a  foreclosure  of  the  same. 
The  chancellor  granted  the  relief  prayed,  and 
this  appeal  la  to  reverse  that  decree. 

The  case  is  not  one,  nor  la  it  similar  to  one, 
tor  the  reformation  of  a  written  instrument 
for  an  alleged  mistake  in  its  execution;  and 
the  authorities  referred  to,  and  the  argrument 
submitted  by  coons^  in  reference  to  such  a 
case,  as  analogous  to  this,  are  without  appli- 
cation. The  question  here,  as  stated.  Is  one 
purely  of  fact,  as  to  the  application  of  the 
payment  of  the  money  made  by  defendants 
to  complainants.  If  the  money  was  paid  on 
the  open  account,  and  to  close  it  up,  and  the 
mortgage  was  d^vered  up  by  mistake,  when 
nothing,  had  been  paid  on  it,  then  its  ddlvery 
to  defendants  did  not  afTect  It  at  all,  and  it 
remained  in  their  hands,  though  marked 
"Canceled"  by  comidalnants,  just  as  valid, 
and  of  as  much  force  and  effect,  as  If  it  bad 
remained  in  complainants'  hands.  Defend- 
ants, In  such  case,  would  be  held  to  be  the 
depositaries  of  it  in  trust  for  complainants. 
Let  us  Inquire,  then,  about  this  payment  It 
must  be  admitted  that  at  the  time  of  payment 
the  defendants  had  the  right  to  direct  its  ap- 
plication; but  it  they  faUed  to  give  any  di- 
rections as  to  how  it  should  be  applied,  the 
complainants  had  the  right  to  apply  it  to 
dther  one  of  their  debts,  and  if  they  did  ap- 
ply it  at  the  time  to  their  open  account  debt 
both  parties  are  bound  by  It.  The  burd»i  of 
proving  aa  alleged  spedflc  direction  as  to  an 


application  of  a  payment  to  upon  tbe  debtw. 
Levystein  v.  Whitman,  S9  Ala.  S4S.  McD. 
Cain  testified  tliat  he  was  in  charge  of  the 
books  of  complainants,  temporarily,  from  the 
26ih  January  to  the  4th  of  February,  1891,  in 
the  absence  of  Mr.  Boyd,  the  regular  book- 
keeper; that  defendants  came  In  on  the  2d 
of  February,  and  asked  for  a  statement  of  the 
account  of  Kent  &  Barnett  and  each  asked 
also  for  a  statement  of  his  personal  account; 
that  he  accordingly  furnished  to  them  a  state- 
ment of  tbe  open  account  of  Kent  &  Barnett 
with  complainants,  and  the  account  of  T.  R. 
Kent  with  them,  and,  tbare  being  only  two 
items  on  the  account  of  R.  A.  Barnett— one 
an  Item  of  debit  and  the  other  of  credit— be 
furnished  no  written  statement  to  him,  but 
told  him  the  balance  that  was  to  his  credit 
The  witness  attaches  to  his  deposition  a  copy 
of  the  account  he  rendered  to  defendants, 
which  Is  headed:  "Messrs.  Kent  &  Barnett 
In  account  with  Messrs.  Marks  &  Gayle." 
That  account  aggregated  on  the  debit  side 
$3,645.46,  composed  altogether  of  cash  Items 
advanced  at  different  times  to  them;  and  on 
the  credit  side  $3,213.03,  the  proceeds  of  70 
bales  of  cotton,  except  $100,  a  cash  payment 
on  the  22d  January,  1891;  leaving  a  balance 
of  $432.43  due  by  them  to  complainants  <m 
the  2d  February  on  open  account;  and  no 
reference  to  any  mortgage  Indebtedness  Is 
found  In  tbe  statement  He  further  testifies 
that  defendants  settled  with  him  by  that 
statement  of  account  and  paid  that  balance 
by  drawing,  each,  a  check  <n  complainants 
for  the  amount  he  had  with  them  to  his  in- 
dividual credit  add  by  paying  him  the  bal- 
ance, thereafter,  of  $88.84,  in  cash;  that  the 
checks  drawn  respectively  by  Kent  and  Bar- 
nett were  credited  to  their  indlvidaal  accounts, 
balancing  them;  and  the  amounts  they  paid 
In  their  checks  and  the  cash  payment  exactly 
aggregating  the  $432.43,  was  credited  to  de- 
fendants In  their  said  open  account  with  com- 
plainants, to  balance  and  settle  the  same  in 
fall;  that  they  had  the  statement  furnished 
to  them  at  the  time  they  paid  the  balance  of 
the  account  as  shown,  and  there  was  no  ac- 
count of  theirs,  of  the  mortgage  transaction, 
on  the  bocdcs  of  complainants.  W.  M.  Marks 
testified  that  on  the  2d  February  he  was 
cashier  and  general  utility  man  of  complain- 
ants, and  remembered  the  transaction  with 
defendants  on  that  day;  that  nothing  was 
said  to  him  about  their  indebtedness  to  com- 
plainants, except  that  he  was  told  they  had 
settled  it  and  wanted  their  mcwtgage;  and 
he  did  not  remember  whether  this  was  told 
him  by  one  of  them  or  by  some  one  in  the 
office;  that  he  did  not  Investigate  to  see 
whether  they  had  settled  or  not  but  b^ev- 
ing  they  had  paid  the  mortgage  and  account 
he  surrendered  tbe  mortgage  to  them;  that 
as  a  matter  of  fact  defendants  had  not  paid 
said  note  and  mortgage,  and  a  few  days  aft- 
erwards Mr.  Boyd,  the  bookkeeper,  called  hto 
attention  to  that  fact;  that  he  afterwards 
saw  defendants,  and  they  acknowledged  that 
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their  martgttge  debt  'was  not  paid,  and  stated 
tbey  were  unable  to  pay  the  same  then,  but 
would  make  a  new  mortgage,  any  way  com- 
plainants desired  it;  that  complainants  drew 
ap  another  mortgage,  giving  them  addi- 
tional time  for  the  payment  of  the  amount 
claimed;  and  cm  May  2d  complainants  re- 
ceived a  letter  from  defendants,  in  the  band- 
writiii^  ol  T.  R.  Kent,  in  which  they  said 
tbey  had  not  signed  the  mortgage,  and  re- 
questing them  to  fill  out  one  for  $481.68,  with 
Instructions,  and  send  to  them,  and  tbey 
would  elgn;  concluding  with  an  apology  for 
not  attending  to  the  matter  sooner.  Another 
witness,  W.  A.  Oayle,  corroborates  the  wit- 
ness Marks  as  to  these  conversations  with 
defendants,  testified  to  by  him,  and  of  their 
having  promised  to  make  a  new  mortgage 
tat  the  old  one,  which  they  adcnowledged 
bad  not  been  paid,  and  states  that  the  de- 
fendants came  to  Montgomery  for  the  pur> 
pose  of  giving  such  a  mortgage,  but  complain- 
ants desired  their  wives  to  Join  with  them  in 
its  execution,  and  on  that  account  it  was  not 
done^  bat  they  departed  with  the  agreement, 
if  complainants  would  send  a  notary  public 
to  their  houses  with  tlie  mu^gage,  they  and 
their  wives  would  execute  it,  and  they  re- 
quested this  to  save  their  wives  a  trip  to 
Montgomery.  The  defendants  each  testified, 
in  substance,  that  they  went  together,  on  the 
2d  February,  to  the  office  of  compUdnants, 
and  called  for  the  balance  on  their  mortgage 
account,  and  paid  it,  and  the  mortgage  was 
d^vered  to  them;  that  there  was  no  state- 
ment of  the  account  of  Kent  &  Barnett  with 
complainants  rendered  to 'them  at  the  tlme« 
but  the  balance  due  (xi  the  mortgage  account 
was  handed  to  them.  They  deny  the  con- 
versations deposed  to  by  witnesses  Oayle  and 
Marks  for  complainants,  as  to  their  acknowl- 
edging that  they  had  not  paid  the  old  mort- 
gage, and  agreeing  to  give  another;  but  they 
say  that  they  did  promise  to  give  a  mort- 
gage. If  they  found  they  owed  anything,  and 
the  promise  to  do  so  was  some  time  aft^ 
their  first  conversation  with  Gayle.  Kent 
states  that  he  wrote  the  letter  referred  to  tc> 
the  complainants,  but  he  gives  no  explanation 
of  It;  and  Barnett  states  that  he  knows  noth- 
ing alxmt  It;  and  both  say  the  money  was 
paid  tote  applied  to  "the  mortgage  account," 
as  they  repeatedly  style  the  account  for  which 
they  called,  and  which  they  say  they  paid. 

It  win  be  thus  seen  that  the  evidence  fOr 
flie  parties  is  in  material  conflict,  reconcil- 
able alone,  as  we  prefer  to  consider  it,  on  the 
■core  of  the  infirmity  of  human  memory 
when  stimulated  by  self-interest,  and  a  desire, 
which  is  very  natural,— If  it  is  not  always 
commendable,— to  succeed  in  the  struggles 
of  a  lawsuit.  Here,  as  Is  generally  the  case, 
some  footprints  have  been  left,  wliich  lead 
to  a  satisfactory  solution  of  the  vexing  ques- 
tion between  the  parties,  as  to  which  their 
statements  are  at  such  variance.  Cain  testi- 
fied that  defendants,  when  they  called,  asked 
for  a  'Statement  ot  the  account  of  Kent  A 


Barnett,"  and  defendants  say  tbey  asked  for 
the  statement  of  their  "mortgage  account" 
Cain  testified  further  that  he  furnished  them 
a  statement  of  their  account  and  not  a  state- 
ment of  wtiat  was  due  on  the  mortgage,  show- 
ing that  they  owed  the  complainants  a  bal- 
ance of  $432.43,  on  open  account;  that  they 
also  called  for  their  Individual  accounts,  and 
he  furnished  them,  showing  that  Kent  had  to 
his  credit  $314.19,  and  Barnett  to  his  $29.40, 
which  balances  they  drew  checks  against,  to 
pay  on  the  account  rendered,  which  two 
sums,  with  $88.84,  which  they  paid  In  cash, 
exactly  equaled  the  balance  of  $432.43,  and 
satisfied  that  open  account  The  defendants 
say  they  paid  the  mortgage  account  and  not 
the  open  account  Now,  It  appears  there  was 
no  sudi  account  on  the  books  of  complain- 
ants as  "the  mortgage  account"  and  it  was 
unnecessary  to  have  been  there,  as  the  mort- 
gage and  note,  on  which  nothing  is  shown  to 
have  been  paid,  were  a  stated  account  always 
of  what  was  due,  except  the  interest;  and, 
If  any  payments  had  been  made  on  the  note, 
they  should,  properly,  have  appeared  indorsed 
thereon.  Again,  defendants  paid  the  exact 
amount  of  the  balance  due  on  the  open  ac- 
count, and  not  the  amount  due  on  the  note 
and  mortgage.  They  knew  tbey  had  an  open, 
unsecured,  current  open  account  with  com- 
plainants, and  they  knew  that  the  amount 
of  their  mortgage  indebtedness  wss  $508.88, 
with  interest  from  January  1, 1891,  an  amount 
larger  than  the  sum  they  were  paying.  It 
was  a  tact  we  must  hold,  they  knew  with 
absolute  certainty  that  $432.43— the  amount 
tbey  paid— was  not  equal  to  their  mortgage 
debt  and  therefore  could  not  pay  It  It  Is 
true,  Kent  testifies  that  he  paid  $100  on  the 
mortgage  In  January,  but  that  credit  was  ap- 
plied to  the  open  account  which  was  ren- 
dered to  the  defendants  by  Cain,  and  not  dis- 
puted, leaving  a  balance  of  $432.43,  which 
they  settled  In  the  manner  shown.  If  cred- 
ited to  the  mortgage,  and  added  to  the  indebt- 
edness on  the  other  account  the  mortgage 
would  have  been  $408.88,  and  the  balance  on 
open  account  $532.43,  both  making  $941.31, 
the  same  amount  tixey  owed  oa  the  day  they 
paid  the  balance  on  open  account;  and  yet 
they  denied,  after  paying  that  sum,  that  they 
Owed  anything  more  to  complainants,  either 
on  open  account  or  mortgage.  Their  mem- 
ories are  at  fault  Besides,  defendants  say 
they  called  for  their  Individual  accounts  In  ad- 
dition to  the  mortgage  account  and  all  three 
were  famished,  Barnett  b^ng  told  simply 
what  was  due  on  his,— $29.40.  Kent  attaches 
to  his  deposition  his  Indlvldnal  account  which 
Cain  says  he  furnished  him,  showing  a  bal- 
ance due  him  of  $314.19;  but  he  does  not  at- 
tach the  "mortgage  account"  which  he  and 
Barnett  both  testify  Cain  furnished.  Cer- 
tainly, then,  an  account  of  Kent  &  Barnett 
was  famished  by  Cain.  Both  sides  agree  as 
to  that  and  they  both  agree  In  the  farther 
fact  that  $432.43  was  the  balance  of  the  ac- 
count rendered,  and  the  tarn  that  was  paid 
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by  defendants  to  settle  the  accoxint,  wtafltevar 
it  may  itave  been.  Cain  attaches  to  his  depo- 
sition a  copy  of  the  account  be  swears  he  ren- 
dered, showing  the  balance  defendants  paid. 
Why  did  not  defendants,  or  one  of  them,  at- 
tach to  their  deposition  the  mortgage  account 
which  they  say  Cain  furnished?  What  be- 
came of  that  account?  If  it  had  been  the 
mortgage  aoconnt  that  was  rendered,  as  they 
say  it  was,  and  it  showed  a  balance  of 
$432.43,  which  they  admit  they  paid,  and  it 
had  been  produced,  it  would  liave  been  de- 
cisive of  this  case  in  their  favor,  for  it  would 
have  shovra  that  their  recollection  of  the  ac- 
count rendered,  and  the  amount  due  on  it, 
was  correct,  and  Cain's  Incorrect  We  are 
not  permitted  to  doubt,  ther^ore,  that  the 
reason  they  did  not  attach  "the  mortgage  ac- 
count" to  their  depositions  is  that  they  were 
mistaken,  and  no  such  account  was  in  their 
hands,  or  ever  had  been.  In  this  connection, 
too,  a  fact  of  very  significant  importance  may 
be  mentioned,— that,  after  payhig  the  $432.43, 
the  amount  of  their  open  account,  the  de- 
fendants, when  Marks  went  to  see  them,  and 
reminded  them  that  the  mortgage  had  been  de- 
livered up  by  mistake,  told  him,  as  they 
depose,,  that  .they  had  paid  all  they  owed 
him,  and  were  unwilling  to  admit  that  they 
owed  him  anything,  and  yet  the  evidence 
satisfactorily  sliows  they  owed  $941.31  with- 
out interest,  $432.43  of  which,  only,  they  had 
paid.  Their  memories  were  not  very  accurate, 
th^efore.  Another  circumstance  ^ows  that 
their  memories  were  uncertain.  Denying 
when  approached,  as  they  say,  that  they 
owed  anything,  or  had  committed  any  mis- 
take, Kent  eventually  became  convinced  they 
were  mistaken  as  to  having  paid  the  bal- 
ance due  (m  the  open  account,  and  agreed  to 
give  a  new  mortgage  to  secure  it,  and  Bar- 
nett  does  not  deny  owing  the  balance  of  the 
unsecured  account  On  the  2d  of  May,  Kent, 
as  has  been  shown,  in  the  name  of  Kent  & 
Bamett  wrote  to  complainants,  agreeing  to 
execute  a  new  mortgage,  if  they  would  send 
one  down  by  their  young  man,  with  instruc- 
tions, and  apologizing  for  not  having  attended 
to  the  matter  sooner. 

Our  finding,  after  a  careful  consideration,  is 
that  the  mortgage  debt  has  never  been  paid; 
that  defendants  are  mistaken  In  so  suppos- 
ing; that  the  mortgage  was  surrendered  by 
mistake;  and  that  the  decree  of  the  court 
below  is  tree  from  error.    Affirmed. 


StJDDBTH  et  aL  t.  KMIOHT  et  al.' 

(Supreme  Court  of  Alabama.     June  22,  189S.) 

DmrD— Dsi-ivBiiT  ih  Esckow  —  Vbndob's  Libn  — 

Wren  Acqcibbd— Unaqthobizbd  Salb  of  Ih- 

VANT'S  LJlND. 

jL  Where  a  conveyance  of  land  is  placed  in 
the  hands  of  a  third  person  to  be  held  as  an  es- 
crow till  payment  of  the  purchase  money,  the 
incidents  of  a  mortgage  attach,  and  the  gran- 


*  Rehearing  denied  Febiinaiy  13,  1894 


tor  may  proceed  in  equity  to  have  a  lien  declar- 
ed on  ue  land,  and  a  decree  for  its  sale  to  pay 
the  purchase  money. 

2.  On  a  sale  of  land  and  chattels  for  a  gross 
sum,  without  aay  separation  of  their  values 
so  that  the  consideration  for  which  the  land 
was  sold  may  be  determined,  no  lien  can  be  en- 
forced on  the  land  for  the  payment  of  the  debt. 

3.  A  sale  of  infants'  land  by  their  father 
and  natural  gniardian  without  an  order  of  icourt 
will  not  be  sustained,  where  it  does  not  appear 
that  the  circumstances  were  such  that  the  court 
would  have  ordered  a  sale  on  a  bill  properly 
filed,  and  ihat  the  proceeds  were  judiciously 
expended  for  the  infanta'  benefit 

Appeal  from  chancery  court  Talladega 
county;   S.  K.  McSpadden,  Chancellor. 

Bill  by  James  A.  Knight  and  another 
against  C.  J.  Suddeth  and  others  to  have  a 
lien  declared  on  certain  land  for  the  pur- 
chase money,  and  to  subject  the  land  to  the 
iwyment  thereof.  From  a  decree  for  com- 
plainants, defendants  appeaL     Reversed. 

Mrs.  Douglass  owned  an  undivided  half 
Interest  In  the  land  in  question  with  her 
mother,  l^s.  Ann  E.  Wilson,  and  upon  her 
death  her  interest  descended  to  certain  mi- 
nor defendants  and  to  Annie  L.  Hooper  as 
her  only  heirs,  Mrs.  Hooper  being  also  a 
child  of  Mrs.  Douglass.  The  proof  shows 
that  Mrs.  WUson  and  Mrs.  Douglass  acquired 
their  title  to  the  land  from  their  aimt,  Mrs. 
Lindsey.  Mrs.  Douglass  died  intestate,  June 
4,  1884,  and,  as  we  have  stated,  the  land  de- 
scended to  her  children,  Mrs.  Hooper  and  the 
minor  defendants,  subject  however,  to  the 
life  estate  of  the  husband  of  Mrs.  Douglass, 
the  defendant  E.  M.  Douglass.  Mrs.  Doug- 
lass' estate  was  never  administered  on,  and 
her  children  have  never  had  guardians  ap- 
pointed. Idrs.  Wilson,  her  son-in-law,  B.  M. 
Douglass,  and  the  Douglass  children  were 
all  living  together  at  the  homestead  owned 
by  Mrs.  Wilson  and  Mrs.  Douglass  jointly, 
at  the  date  of  the  death  of  the  latter.  The 
bill  alleges  that  the  premises  became  very 
much  out  of  repair,  and  the  rents  and  profits 
of  the  lands  were  not  sufficient  to  keep  them 
up,  support  the  whole  of  the  family,  and 
maintain  and  educate  the  minors,  and  hence  it 
became  necessary,  for  the  l)eneflt  of  the  prop- 
erty, and  to  keep  the  same  from  waste,  and 
to  repair  the  homestead,  to  sell  a  small  por- 
tion, of  the  land  which  belonged  equally  to 
Mrs.  Wilson  and  the  Douglass  children;  and 
so  E.  M.  Douglass,  the  father  and  natural 
guardian  of  the  minor  defendants,  Mrs.  Wil- 
son, and  said  Mrs.  Annie  L.  Hooper  and 
her  husband  all  joined  in  the  execution  of  a 
conveyance  to  the  complainants  of  the  four 
acres  of  land  referred  to  In  the  bill,  for  the 
consideration  of  $400,— which,  it  is  alleged, 
was  paid  to  them  in  labor,  lumber,  and  ma- 
terials, and  money,  but  how  much  of  each, 
and  the  value  of  the  material,  is  not  stated, 
but  which,  it  is  stated,  was  a  fair  price  there- 
for,—end  the  proceeds  were  wholly  used 
upon  said  homestead  and  other  joint  proper- 
ty of  the  parties,  and  the  minor  defendants 
got  the  ben^t  thereof.  It  is  further  averred 
that  complalnaQts,    soon    after    th^    pur- 
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chased  said  land,  placed  thereon  a  consldov 
able  lot  of  machinery  and  improvements  for 
the  purpose  of  maMng  bricl:.  Whether  the 
machinery  was  attached  to,  and  became  a 
part  of,  the  realty  or  not,  is  not  stated;  bat 
they  made  bricli  on  the  hind,  and  on  the 
18th  March,  1890,  "sold  said  machinery,  im- 
provements, and  land  to  C.  J.  Suddeth"  for 
$2,600,  and  in  the  transaction  toolc  a  note  for 
$765,  which  was  placed  in  the  hands  of  said 
E.  M.  Douglass;  and  complainants  duly  ex- 
ecuted their  conveyance  to  said  Suddeth  for 
the  property  purchased,  which  was  also  pla- 
ced in  the  hands  of  said  Douglass  as  an 
escrow,  to  be  by  him  delivered  to  said  Sud- 
deth upon  the  full  payment  of  said  note,  and 
not  before,  "this  being  done  by  and  with  the 
consent  of  all  the  parties  interested  therein." 
In  his  deposition  in  the  case,  comphiinant 
Thomas  V.  Knight  states  tliat  complainants' 
"sale  to  said  Suddeth  included  brick  mill, 
boiler  and  engine,  dwelling  honse,  and  brick 
Uln,  and  some  wood."  The  prayer  of  the 
bill  was  for  a  decree  divesting  the  interest 
and  title  of  said  minor  defendants  in  and  to 
said  hind  out  of  them,  and  investing  it  in 
complainants,  thereby  giving  them  the  full 
legal  title  thereto,  and  for  an  account  ascer- 
taining the  balance  due  by  said  Suddeth  to 
complainants  on  said  land,  and,  for  the  bal- 
ance found  due,  that  a  lien  should  be  declar- 
ed on  said  land  for  the  payment  thereof, 
and  that  it  and  the  machinery  "be  subjected 
to  the  payment  of  the  same."  The  infant 
defendants,  by  their  guardian  ad  litem,  de- 
murred to  the  bill  on  several  grounds,  the 
main  one  being,  in  substance,  that  said  E. 
M.  Douglass  had  no  right  or  power  to  sell 
their  land  without  the  order  and  direction 
of  a  court  of  competent  jurisdiction  to  that 
end,  and  that  the  sale  of  their  interest  in 
said  land  to  complainants  was,  as  to  them, 
void,  and  passed  no  title.  A  decree  pro  con- 
fesso  was  duly  entered  against  defendant 
Suddeth.  The  court  overruled  the  demur- 
rers, and,  on  the  trial,  rendered  a  decree  in 
accordance  with  the  prayer  of  the  bill,  from 
which  the  infant  defendants  and  the  defend- 
ant Suddeth  appeal,  assigning,  separately, 
numerous  grounds  of  error. 

Bishop  &  Whitson,  for  appellants.  E>.  H. 
Inj&e  and  M.  D.  Ivey,  for  appellees. 

HARALSON,  J.  1.  The  complainants,  as 
against  the  defendant  C.  J.  Suddeth,  reserv- 
ed the  legal  title  in  themselves,  as  a  secorlty 
for  the  payment  of  the  purchase  mon^.  By 
the  terms  of  the  agreement,  the  conveyance, 
although  executed  by  complainants  prepara- 
tory to  delivery  to  defendant  on  the  payment 
of  the  purchase  money,  was  never  delivered 
to  him,  and,  by  t^'^  terms  of  the  contract  of 
sale,  was  never  to  be  delivered  until  all  the 
purchase  money  was  paid.  It  was  placed 
and  is  In  the  hands  of  defendant  B.  M.  Doug- 
lass as  an  escrow.  As  to  the  defendant  Sud- 
deth, and  as  to  the  right  of  complainants, 
the  transaction  stands  as  though  no  con- 


yeyance  had  ever  been  signed;  and,  having 
retained  the  title  from  defendant  as  a  securi- 
ty for  the  purchase  money,  all  the  essential 
Incidents  of  a  mortgage  attach,  and  com- 
plainants may,  if  it  were  not  for  other  rea- 
sons to  prevent,  proceed  In  equity  to  have  a 
lien  declared  on  the  land,  and  a  decree  tar 
the  sale  of  the  same,  for  the  payment  of  the 
purchase  money.  Bankhead  v.  Owen,  00 
Ala.  466,  and  authwitles  there  cited;  Ware 
T.  Curry,  67  Ala.  279;  3  Brick.  Dig.  p.  617, 
Slid. 

2.  But  the  complainants,  as  against  de- 
fendant Suddeth,  had  no  right  to  maintain 
this  suit  It  reasonably  appears  from  the 
allegations  of  the  bill  that  the  sale  consisted 
of  both  real  and  personal  property.  If  there 
were  any  doubts  about  that  fact  on  the  al- 
legations of  the  bill,  the  proof  clearly  shows 
that  personal  property  did  enter  into  the  con- 
sideration of  the  purcliase.  One  of  the  com- 
plainants, Thomas  V.  Elnight,  examined  as 
a  witness  in  behalf  of  complainants,  testified 
that  "the  sale  to  Suddeth  Included  a  brick 
mill,  boiler  and  engine,  dwelling  house,  brick 
kiln,  and  some  wood."  The  principle  of  a 
vendor's  lien  has  no  application  to  the  sale 
of  personal  property.  The  debt,  to  come 
within  this  principle,  must  be  contracted  al- 
together for  real  estate,  "and  no  other  con- 
sideration must,  in  the  slightest  degree,  en- 
ter into  it;"  and  whenever  the  contract  of 
sale  embraces  both  real  and  personal  prop- 
erty, and  no  data  are  furnished  by  which  to 
ascertain  that  a  separate  and  definite  price 
was  fixed  on  the  land,  there  is  an  implied 
waiver  of  the  vendor's  lien.  Betts  v.  Sykes, 
82  Ala.  S78,  2  South.  648;  Alexandw  v. 
Hooks,  84  Ala.  605,  4  South.  417;  Stringfel- 
low  T.  Ivle,  73  Ala.  209;  Sykes  v.  Betts,  87 
Ala.  542,  0  South.  428.  Here,  the  sale  was 
for  land  and  personal  property  for  a  gross 
sum,  without  any  separation  of  the  values  ot 
the  land  and  the  personal  property  sold,  so 
that  we  may  arrive  at  the  consideration  for 
which  the  land  was  sold;  and  therefore  no 
lien  can  be  enforced  on  the  land  for  the 
payment  of  debt 

3.  The  father  of  the  infant  defendants,  as 
their  natural  guardian,  no  more  than  a  stran- 
ger had  authority  to  sell  and  convey  their 
land.  He  was  not  their  legal  guardian,  nor 
was  he  the  administrator  of  the  estate  of 
their  mother,  from  whom  they  inherited  this 
property,  and  his  sale  of  their  land  was  with- 
out the  semblance  of  right  2  Brick.  Dig.  p. 
293,  §  39;  Nelson  v.  Beck,  54  Ala.  329.  The 
bill  does  not  present  a  case  where  the  de- 
fendants, having  received  and  enjoyed  the 
fruits  of  a  judicial  sale,  are  estopped  to  deny 
its  validity.  Robertson  v.  Bradford,  73  Ala. 
117;  Iron  Co.  v.  PuUenwidtt,  87  Ala.  584,  6 
South.  197;  Jones  v.  Iron  Co.,  (Ala.)  10  South. 
636.  The  principle  Is  well  settled  that,  where 
It  is  manifestly  to  the  Interest  of  an  infant  a 
court  of  chancery  will  authorize  a  sale  of  its 
real  estate;  but,  before  it  will  do  so,  the 
facts  which  render  a  sale  necessary  most  be 
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alleged  and  proved,  tbat  tbe  chancellor  may 
clearly  Bee  that  the  Interest  of  tbe  Infant 
wUI  thereby  be  promoted.  Ex  parte  Jewett, 
le  Ala.  409;  Hirers  ▼.  Durr,  46  Ala.  418; 
Grawford  v.  Cress  well,  55  Ala.  497;  Good- 
man T.  Winter,  64  Ala.  411;  Thorington  t. 
ThOTlngton,  82  AU.  489,  1  Sonth.  716.  We 
must  not  be  understood  as  holding  that  if 
an  Infant's  lands  have  been  sold  without 
authority,  but  under  such  circumstances  as  a 
chancery  court  would,  in  the  first  instance, 
on  a  bill  properly  filed,  order  a  sale  of  its 
lands,  a  court  of  chancery  would  In  no  case  rat- 
1^  and  confirm  such  a  sale,  where  It  had  also 
been  made  to  appear  tbat  the  proceeds  of  the 
sale  had  been  well  and  judiciously  expended 
for  the  infant's  benefit  This  case  does  not 
come  within  these  principles.  The  decree  di- 
vesting their  title  to  the  land,  and  iUTesting 
It  in  complainants,  was  erroneous.  Tbe  allege 
ed  multlfarioosnesa  of  the  bill,  urged  in  ar- 
gument, but  not  made  a  ground  of  demur- 
rer. It  is  unnecessary  to  consider.  The  de- 
murrer of  the  guardian  ad  litem  to  the  Ull 
should  hare  been  sustained.  At  to  the  de- 
fendants against  whom  relief  is  sought,  there 
is  no  equity  In  tbe  blU,  and  it  must  be  re- 
versed and  dismissed.  Let  the  appellees  pay 
all  the  costs  of  the  case  In  the  court  below 
and  In  this  court     Reversed  and  dismlased. 


(in.  Ala.  424) 

8TBRN  et  aL  V.  COLLIBR,  (two  cases.) 

(Supreme  Conrt  of  Alabama.     June  19,  1893.) 

Riruw  OK  Afpsai, — Abseno  oy  Biu,  or  Kx- 

OEPTI OHS — EPFKOT. 

The  denial  of  a  motion  to  set  aside  an 
order  contained  in  a  judgment  entry  cannot  be 
reviewed  on  appeal,  where  there  ia  no  bUl  of 
exceptions,  embodying  the  motion,  the  denial 
thereof,  and  the  exception  thereto. 

Appeal  from  Pike  county  court;  John  B. 
Tyson,  Judge. 

Two  actions  by  O.  A  Stem  &  C!o.  against 
T.  A.  Oollier,  administrator  of  tbe  estate  of 
O.  G.  Collier,  deceased.  There  was  judg- 
ment for  plaintifrs,  and,  on  suggestion  of 
defendant  that  the  estate  was  Insolvent  It 
was  ordered  that  the  judgment  be  certified 
to  the  probate  court  and  no  execution  is- 
sued. Plaintiffs'  motion  to  set  aside  the 
order  was  overruled,  and  they  appeal.  Dis- 
missed. 

Chas.  Wilkerson  and  Eobt  Williams,  for 
appellants.  Hubbard,  Wilkerson  &  Hub- 
bard, for  appellee. 

McCLELLAN,  J.  If  the  question  intend- 
ed to  be  presented  in  these  cases  was  before 
us,  we  should  probably  hold  that  the  circuit 
court  erred  in  ordering  that  no  execution  is- 
sue on  the  judgments,  and  that  they  be  cer- 
tified to  the  prol>ate  court  on  the  mere  sug- 
gestion of  defendant  that  the  estate  of  his 
intestate  "Is  Insolvent"  The  fact  that  said 
estate  had  been  declared  insolvent  should 
have  been  pleaded— not  merely  suggested— 


and  proved.  Code,  ff  2250,  2251;  Dolberry 
y.  Trice,  49  Ala.  207;  Cunningham  v.  Lind- 
say, 77  Ala.  610.  But  tbe  question  is  not 
presented  by  this  record.  We  find  in  the 
transcripts  motions  to  set  aside  tbi>  orders, 
denials  of  the  motions,  and  recitations  that 
"movant  excepted."  None  of  these  matters 
belong  to  the  record  of  the  court  below. 
They  could  only  be  made  a  part  of  the  rec- 
ord for  the  purposes  of  appeal*  by  bills  of 
exceptions.  Neither  one  of  the  transcripts 
contains  a  bill  of  exceptions.  We  are  not 
allowed  to  consider  these  matters  unless 
they  are  certified  to  us  in  the  only  way  pro- 
vided by  law— Incorporated  in  bills  of  ex- 
ceptions, signed  by  the  presiding  judge,  and 
transcribed  and  certified  to  us  by  the  clerk 
of  the  court  No  question  being  reserved, 
each  bf  these  appeals  must  be  dismissed. 


(M  AlB.  Cit) 

CARTWBIOHT  v.  BAMBBROBR  et  aL 
(Supreme  Court  of  Alabama.     June  22,  1893.) 

FBiLUDULSKT  AtTACBHBNT — ACTION  TO  SeT  ASIDI 

— SuvriciBNOT  or  Bvidehob. 
In  a  suit  to  set  aside  an  attachment  of 
an  insolvent  debtor's  stock  of  goods,  as  fraudu- 
lent there  was  evidence  that  the  attaching  cred- 
itor was  the  debtor's  bead  derk,  and  luid  claims 
against  him,  for  money  loaned  and  balance  of  sal- 
aiy,  aggregating  f  2,900;  that  he  procured  trans- 
fers to  him  of  claims  from  a  bank,  the  debtor's 
mother,  and  the  debtor's  prospective  brother-in- 
law,  aggregating  $6,380,  giving  his  notes  tha«- 
for:  that  on  the  same  day  he  issued  the  attach- 
ment for  tile  snm  of  the  claims,  a  secured  credit- 
or going  on  his  bond;  and  that  the  debtor  aid- 
ed in  having  the  transfer  made  by  hia  mother 
after  the  transferee,  on  the  advice  of  his  fa- 
ther, insisted  on  attaching.  All  the  direct  evi- 
dence tended  to  show  that  these  claims  were 
just  and  that  the  attachment  was  in  good  faith, 
and  there  was  nothing  to  impeach  it  but  un- 
usual and  suspicions  circumstances.  Defend- 
ant bought  in.  the  whole  stock  of  such  debtor 
for  $8,000,  or  about  60  cents  on  the  dollar. 
There  was  no  poaitiTe  evidence  that  lie  had  any 
means  except  the  $2,000,  or  that  ha  was  assist- 
ed by  any  one,  thoagh  his  father  was  worth 
about  $25,000.  Beld,  that  the  attachment  should 
not  be  set  aside.     Stone,  C.  J.,  dissenting. 

Appeal  from  dty  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Bill  by  Bamborgar,  Blo<xn  ft  Oou  against 
Herbert  Cartwrlght  to  set  aside,  as  fraud- 
ulent an  attachment  by  defendant  against  L 
Finkoa  &  Co.,  debtors  of  plaintiffs.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Beversed  and  rendered. 

B.  A  McClellan  and  Kyle  &  Skeggs,  tor 
appellant    Humes  &  ShefTey,  for  appellees. 


HEAD,  J.  The  demurrers  to  the  bill  were 
determined  adversely  to  the  appellant  wboi 
this  cause  was  before  us  at  a  former  term. 
90  Ala.  405,  8  South.  264.  We  see  no  reason 
to  depart  from  the  ruling  then  made. 

Isaac  Plnkus,  by  the  name  of  L  Finkns  & 
Co.,  did  business  as  a  merchant  at  Decatur, 
Ala.,  from  April  7,  1888,  to  March  3,  1800. 
Appellant,  Cartwrlght,  was  employed  as  chief 
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clo-k  In  the  ■tore'  from  January  1,  .1889,  to 
the  latter  date.  On  that  day,— March  3, 
1890,— he  (Cartwrlght,)  claiming  to  be  a  cred- 
itor of  Plnkus  in  the  sum  of  $9,500,  sued  out 
an  attachment  against  him  for  that  sum,  on 
the  ground  that  he  (Finkus)  had  money,  prop- 
erty, or  effects  liable  to  satisfy  his  debts, 
which  he  fraudulently  withheld,  and  on  the 
siime  day  the  attachment  was  levied  by  the 
sheriff  on  all  the  goods  then  In  the  store. 
The  goods  so  levied  on,  taken  at  cost,  in- 
voiced $ Two  days  thereafter,  to  wit, 

March  6,  1890,  appellees,  Bamberger,  Bloom 
&  Co.,  likewise  sued  out  an  attachment  against 
Pinkus  to  recover  a  debt  owing  them,  of 
$3,893.83,  and  caused  the  same  to  be  at  once 
levied  on  the  same  goods.  The  claims  of 
Herbert  Cartwrlght,  which  his  attachment 
seeks  to  enfM'ce,  consisted  of  an  alleged 
claim  contracted  originally  with  him  by  Pln- 
kus, amounting  at  the  date  of  the  attachment 
without  interest,  to  the  sum  of  $2,959.40,  and 
the  claims  of  tluree  other  persons,  alleged  to 
have  been  purchased  by  Cartwrlght  on  the 
day  of  the  attachment,  vis.:  Hannah  Plnkus, 
the  mother  of  Isaac,  the  debtor,  amounting  to 
$2,285.71;  Abe  Spitzer,  amounting  to  $2,700; 
and  the  First  National  Bank  of  Decatur, 
amounting  to  $1,400.  On  March  5,  1890. 
complainants  (appellees)  filed  this  bill  to  set 
aside  the  appellant's  attachment,  as  collusive 
and  fraudulent.  The  particular  avermoit 
upon  which  the  equity  of  the  bill  rests,  as 
contained  in  the  sixtb  paragraph  of  the 
amended  bill,  is  that.  If  Plnkus  was  Indebted 
to  appellant.  It  was  only  In  a  small  sum,  the 
amount  of  which  Is  to  complainants  un- 
known; that  Plnkus  and  appelant  combined 
and  confederated  to  procure  from  the  mother 
of  Pinkus  and  from  one  Abe  Spitzer,  the  in- 
tended brother-in-law  of  Pinkus,  a  transfer 
of  the  claims  held  by  them,,  respectively, 
against  said  Plnkus,  to  enable  said  Cartwrlght 
to  procure  an  attachment  against  the  property 
of  Plnkus  for  the  purpose  thereby  of  hinder- 
ing, delaying,  and  defrauding  the  other  cred- 
itors of  Plnkus;  and  that  said  alleged  claims 
of  the  mother  and  of  Spitzer  wore  and  are 
simulated  and  fraudulent  It  is  alleged  gen- 
erally, in  the  4»:iglnal  bill,  that  the  claim 
upon  which  Gartwright's  attachment  was  Is- 
sued was  simulated.  The  Insolvency  of 
Plnkus,  and  appellant's  knowledge  thereof, 
at  the  time  of  the  purchase  of  these  claims 
by  Cartwrlght  and  Issuance  of  tils  attach- 
ment, are  avored.  Appellant's  answer  fully 
denies  all  the  charges  of  fraud  and  dolluslon; 
alleges  the  bona  fides  of  all  his  asserted 
claims,  as  valid,  subsisting  demands  owing 
by  Plnlms;  and  sets  forth  the  consideration 
of  each  debt,  when  contracted,  and  how  evi- 
denced. He  admits  he  knew  Plnkus  was  in- 
debted, but  denies  that  he  was  fully  infcMmed 
of  the  amount  of  his  Indebtedness.  Thus, 
we  see,  the  Important  and  controlling  inquiry 
is  whether  or  not  appellant's  claims  were  all 
just  and  subsisting  debts  owing  by  Finkus  at 
the  time  the  attachment  was  sued  out.    We 


will  emmine  each  at  them  In  tbe  light  of  the 
evidence: 

1.  It  Is  not  d«iled,  but  conceded,  that  the 
dalm  of  the  First  National  Bank  of  Decatur 
was  and  Is  valid,  and  was  purchased  by  and 
transferred  to  appellant  on  the  day  of  tbe 
attachment. 

2.  Appellant's  own  daim:  This  claim, 
amounting  to  $2,909.40,  is  evidenced  as  fol- 
lows: Two  promissory  notes  made  by  Pin- 
kus to  appellant,  (the  one  on  May  22,  1889, 
for  $1,000,  payable  one  day  after  date,  and 
the  other  on  the  next  day.  May  23,  1889,  for 
$1,250,  payable  January  1,  1890,  with  Inter- 
est from  date,)  and  two  dnebiUs  made  by 
Plnkus  to  appellant,  (one  on  November  16, 

1889,  for  $250,  and  the  other  on  January  1, 

1890,  for  $409.40.)  Both  Plnkus  and  appel- 
lant testl^  positively,  and  with  emphasis, 
that,  the  two  notes  and  the  dueblll  for  $250 
were  given  to  appelant  by  Plnkus  on  their 
respective  dates,  for  the  amount  of  money 
respectively  stated  in  each,  then  actually 
loaned  to  Plnkus  by  appellant,  and  that 
each  of  said  notes  and  duebills  was  actually 
due,  owing,  and  unpaid  to  appellant  on 
March  8,  1890,  when  the  attachment  was 
sued  out  On  the  1st  of  January,  1889,  ap- 
pellant entered  the  service  of  Pinkus,  as  a 
Aetk,  at  a  salary  of  $100  per  month,  and 
continued  therein  until  he  sued  out  the  at- 
tachment Both  he  and  Plnkus  testify  that 
on  January  1,  1890,  th^  had  a  settlement 
on  account  of  salary,  and  ascertained  a 
balance  in  appellant's  favor  for  the  preced- 
ing year's  work  of  $400.40,  and  that  the  due- 
bill  of  that  date  and  amount  was  given 
therefor,  and  was  actually  due  and  owing 
on  March  3d  following.  Pertinent  to  the 
validity  of  these  claims  Is  the  inquiry,  what 
were  appellant's  means  and  ability  to  make 
these  alleged  loans?  It  Is  shown  that  on 
May  9,  1887,— appellant  being  then  not  qolte 
20  years  of  age,  but  having  had  his  disabil- 
ities of  infancy  removed,— M.  T.  Cartwrlght 
his  fathtf  and  legal  guardian,  made  final 
settlement  of  his  guardianship  In  the  probate 
court  of  Morgan  county,  Ala.,  wherein  a 
balance  of  $2,313.10  was  ascertained  in  ap- 
pellant's favor,  and  the  same  was  then  paid 
to  him.  These  facta  are  shown  by  a  certi- 
fied copy,  of  the  settlement,  as  weU  as  by 
the  testimony  of  M.  T.  Cartwrlght  and  ap- 
pellant Appelant  testifies  that  this  was 
the  money  he  loaned  to  Plnkus;  that  be- 
fore loaning  It,  he  k^t  it,  the  greater  por- 
tion of  the  time,  in  an  iron  drawer  in  his 
father's  safe,  to  which  drawer  he  had  ac- 
cess at  all  times,  and  carried  a  key  to  It 
It  was  also,  he  says,  for  a  time,  placed  In  the 
Iron  drawer.  In  connection  with  some  deeds 
and  mortgages  of  bis  father,  and  placed  In 
the  bank.  He  sweats  that  this  money  was 
not  Invested  from  May,  1887,  to  May,  1889, 
and  was  not  at  any  time  d^oeited  In  bank 
to  his  credit  In  the  final  account  of  M.  T. 
Cartwrlght  as  guardian,  he  charged  himself 
with  an  item:    "Nov.  30,  1886.    To  amount 
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from  W.  B.  Peck,  on  land,  $1,500.00."  In 
bis  deposition  in  this  cause,  he  testifies  that 
he  sold  the  land  of  his  ward  for  $2,200,  and 
reported  $1,500  in  his  account  on  final  set- 
tlement,  and  that  his  son  afterwards  collect* 
ed  the  balance,  of  $700;  but  it  nowhere  ap> 
pears  when  he  collected  it,  or  what  disposi- 
tion was  made  of  it  So  far  as  the  record 
informs  us,  it  may  hare  been  collected  sub- 
sequent to  March  3,  1890.  Speaking  of  the 
$2,313w09  paid  on  the  final  settlement.  Si. 
T.  Cartwrlght  furthw  testifies  as  follows: 
"I  know  he  [his  son]  put  the  money  in  my 
safe,  and  I  told  him  to  use  his  money  as  he 
saw  proper.  He  had  most  of  bis  money  in 
my  safe  for  a  year  or  so.  He  kept  It  in  an 
iron  drawer  in  the  safe  until  I  carried  it  to 
the  bank  and  put  it  in  the  yault  of  the  bank; 
and  it  stayed  th»e,  I  don't  know  how  long. 
I  had  some  notes  and  mortgages,  also,  In 
the  drawer,  and  some  cash.  •  •  •  Her- 
bat  Cartwright  put  that  money,  1  believe, 
In  an  envelope,  and  put  it  in  my  safe.  Ho 
made  no  investment  with  this  money,  that 
I  know  of.  He  did  not  purchase  any  prop- 
erty, that  I  know  of,  with  this  money.  This 
money  pirobably  remained  'in  my  safe  'and 
private  box  at  the  bank  four  or  five  months, 
I  went  and  got  the  box  out  of  the  bank.  I 
wanted  to  get  some  papers,  and  I  put  the 
Iron  box  back  in  my  safe.  Herbert  Cairtwright 
said  to  me,  one  day,  that  Pinkus  wanted  to 
borrow  some  money,  and  asked  me  how  I 
thought  it  would  do  to  loan  him  some  money. 
I  told  him  that  I  regarded  him  good;  that 
be  could  do  as  he  pleased  about  it  I  dont 
remember  of  his  using  it  [the  money]  until 
be  loaned  it  to  I.  Pinkus  &  Oo.  He  some- 
times consulted  me  in  reference  to  invest- 
ments in  real  estate,  etc.  I  believe  I  did 
advise  him  once  to  Invest  In  bank  stock 
bere.  He  might  have  stild  something  to  me 
at  other  times.  But  I  always  told  him  to 
suit  himself  about  investing  his  means." 
About  September  12,  1888,  appellant  "ref- 
ugeed"  from  the  yellow  fever  In  Decatur  to 
Huntsvllle,  Ala.,  and  took  a  position  as  clerk 
with  Campbell  &  Son,  at  $50  per  month, 
and  continued  there  until  Jantiary  1st  when 
he  returned  to  Decatur,  and  to<^  the  posi- 
tion as  clerk  with  Pinkus  at  $100  per  month. 
JPor  several  years  Just  prior  to  going  to 
Huntsvllle,  he  lived  with  and  derked  for  bis 
father,  in  Decatnr.  It  is  not  shown  what 
salary,  if  any,  was  paid  him  by  his  father; 
bnt  it  may  be  fairly  assumed  that  he  at  least 
earned  and  received  from  his  father,  during 
that  time,  a  living,  and  all  necessary  per- 
sonal expenses.  His  father  was  a  business 
man  In  Decatnr,  and  was  worth,  during  all 
these  transactions  and  at  the  time  he  tes- 
tified, between  $25,000  and  $30,000  over  all 
liabilities.  Appellant's  gross  earnings  due 
by  salaries  from  Campbell  &  Co.  and  Pinkus 
from  about  September  12,  1888,  to  Novem- 
ber 16,  1889,  the  date  of  the  $250  dueblU 
eiven  to  him  by  Pinkus  for  alleged  borrowed 
money,  amounted  to  $1,176.    Adding  to  this 


bis  salary  for  November  and  December,  1889, 
($200,)  the  gross  earnings  to  January  1,  1890, 
amounted  to  $1,375.  Of  this  sum,  according 
to  his  claim,  $^.40  had  not  been  paid,  but 
was  still  owing  him  by  Pinkus,  and  was 
one  of  the  demands  for  which  the  attach- 
ment was  sued  out  Deducting  that  and  he 
had  realized  in  salaries,  in  round  figures, 
$965,  from  which  to  defray  his  personal  ex- 
penses, whatever  they  may  have  been,  and 
supplement  4he  fund  of  $2,S1&09  received 
from  his  guardian,  to  the  extmt  of  raising 
the  aggregate  sum  of  $2,500  claimed  to  have 
been  loaned  to  Pinkus.  The  evidence  does 
not  disclose  any  other  revenue  or  income  re- 
ceived by  appellant  except  the  statement  of 
M.  T.  Cartwright  above  referred  to,  that 
his  son  collected  $700  purchase  money  of 
land  after  his  final  settlement  Complain- 
ants drew  out  of  the  witness  Llttlejohn, 
cashier  of  the  Decatur  bank,  that  appellant 
'is  a  young  man  of  excellent  business  habits 
and  good  moral  character;"  and  deeming  it 
not  improbable  that  he  lived  with  his  father, 
and  was  at  slight  expense,  we  think  it  not  un- 
reasonable to  believe  that  he  saved  enough 
from  his  earnings  to  increase  the  sum  of 
$"2,313,  if  he  kept  that  on  hand,  as  claimed, 
to  $2,500,  the  amount  claimed  to  have  been 
loaned  to  Pinkus. 

8.  The  Spitser  claim.  Mr.  Spltzer  was  en- 
gaged in  the  liquor  saloon  business  during 
the  year  1889  In  Decatur,  Birmingham,  Mont- 
gomery, and  Mobile;  owning  a  one-half  In- 
t»est  In  the  saloons  In  Decatur,  Birming- 
ham, and  Montgomery,  and  the  whole  inter- 
est in  Mobile.  He  was  connected  with  J.  M. 
Friedman,  in  Decatnr,  up  to  the  latter  part 
of  that  year,  when  he  had  a  settlement  with 
Friedman,  and  thereafter  retained  only  a 
small  Interest  in  the  business.  He  had  pre- 
viously, in  June  of  that  year,  made  a  set- 
tlement with  Friedman,  but  the  business 
continued  on  until  the  end  of  the  year.  Dur- 
ing that  year  he  traveled  from  one  of  the 
above-named  places  to  another,  with  bead- 
quarters  at  Mobile,  and  visited  Decatur  of- 
ten.. The  business  in  Decatur  was  carried  on 
In  ttae  name  of  J.  M.  Friedman.  It  is  not 
shown  In  whose  names  it  was  carried  on  In 
Btrmlngham  and  Montgomery.  In  each  of 
the  several  business  concerns,  (saloons,) 
there  was  carried  a  stock  and  fixtures  worth 
about  $1,500,  which  were  increased  as  the 
business  justified.  When  asked  the  ques- 
tion, he  testified  that  be  did  not  owe  any- 
thing on  these  establishments  on  the  Ist  of 
July,  1889,  as  be  bought  for  cash.  He  testi- 
fied further  that  he  kept  a  bank  account  In 
San  Antonio,  Tex.,  In  1889,  with  Morris  Fried- 
man, and  also  a  bank  account  with  either 
the  First  or  Second  National  Bank  of  Mo- 
bile in  1889.  He  did  not  remember  which. 
At  a  later  period  in  his  examination,  he 
stated  that  he  had  his  bank  book  of  the 
Mobile  bank  at  Augusta,  Oa.,  and  would 
send  It  to  the  commissioner,  to  be  attached 
to   his   deposition.    A   copy   of  It  appears 
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In  the  record,  and-  is  treated  by  the  par- 
ties as  a  part  of  this  witness'  deposition.  It 
shows  the  witness'  account  with  the  First 
National  Bank  of  Mobile,  opening  May  1, 
1889,  and  ending  December  31,  1889,  and  dis- 
covers average  deposits  of  about  $1,200  per 
month,  against  which  were  checks,  leaving 
small  balances  in  depositor's  favor  each 
month,  with  a  balance  at  the  end  of  the 
year  of  $1,401.97.  The  San  Antonio  bank 
account  is  not  before  us.  Spjtzer  testified 
that  as  his  money  accumulated  in  the  Mobile 
bank  he  drew  it  out,  and  sent  it  to  San  An- 
ti.nio  for  investment,  and  every  time  he  got 
$500  he  sent  it  off;  that  during  the  year  1889 
he  kept  some  of  bis  mon^  deposited  in  bank, 
and  some  he  did  not,  as  he  did  a  loaning 
business.  He  stated  that '  his  earnings  In 
Mobile  for  the  first  six  months  were  $5,000 
clear;  that  he  was  worth  in  1889  between 
$15,000  and  $17,000  over  and  above  all  in- 
cumbrances. At  the  time  of  the  transac- 
tions in  question,  Spitza:  was  an  intimate 
friend  of  Finkus,  and  was  engaged  to  be 
married  to  the  latter's  sister.  This  Is  a 
brief  resume  of  his  financial  status  and  per- 
sonal relations  to  PInkus,  as  taken  from  his 
deposition.  His  claims  against  Pinkus, 
transferred  to  Cartwright,  are  as  follows: 
August  7,  1888,  duebill  made  by  Pinkus  to 
J.  M.  Friedman  for  $250,  on  which  was  due 
a  balance  of  $175,  transferred  by  Friedman 
to  Spitzer,  and  for  which  Pinkus  gave  Spit- 
zer   his  note  January   1,   1889;    January  8, 

1889,  one-day  note  of  Pinkus  to  Spitzer  for 
$735.54;  June  29,  1889,  same  for  $1,000;  July 
3,  1889,  same  for  $500.37;  August  7,  1889, 
same  for  $1,000;  total,  $3,410.91,— aU  claimed 
ed  to  have  been  given  for  money  loaned  to 
Pinlnis  at  the  times,  and  in  sums  correspond- 
ing with  the  respective  notes.  It  is  alleged 
by  Cartwright  that  Pinkus  paid  on  this  im- 
debtedness,  on  August  26,  1889,  $500;  that 
on  October  10,  1889,  they  bad  a  settlement, 
when  the  balance  due,  with  interest,  amoimt- 
ed  to  $3,007.55,  for  which  Pinkus  gave  Spitz- 
er his  note,  and  took  up  the  existing  notes. 
Early  in  January,  1890,  as  alleged,  Pinkus 
paid  on  this  note  $369.08,  and  on  January  18, 

1890,  they  had  another  settlement,  comput- 
ing interest  to  January  13th,  and  ascertain- 
ed a  balance  due  Spitzer  of  $2,700,  for  which 
Pinkus  gave  him  his  90-day  note  for  $1,700, 
a  duebill  for  $600,  and  two  duebiUs  for  $200 
each;  and  these  are  the  evidences  of  debt 
which  Spitzer  transferred  to  appellant,  Cart- 
wright, on  March  3, 1890,  the  day  of  the  at- 
tachment. It  is  also  shown,  incontroverti- 
bly,  that  the  note  above  mentioned,  for  $3,- 
007.55,  was  placed  by  Spitzer,  in  December, 
1889,  in  a  bank  in  New  Orleans  for  collec- 
tion, and  by  that  bank  sent  to  the  First  Na- 
tional Bank  of  Decatur  for  collection  on 
December  28,  1889. 

4.  The  Hannah  Pinkus  claim:  We  are  en- 
tirely satisfied  from  the  evidence  that  Pinkus 
borrowed  from  his  mother,  Hannah  Pinkus, 
in  April,  1888,  her  part  of  the  money  receiv- 


ed from  insurance  on  the  life  of  her  husband, 
amounting  to  $2,285.71,  and  owed  it  to  her 
on  March  3,  1^0.  The  proof,  to  our  minds, 
is  clear  on  this  point,  and  we  deem  It  unnec- 
essary to  point  out  or  discuss  it  in  detail. 
Her  transfer  to  appellant  passed  to  him  a 
valid  claim  for  that  sum. 

The  main  difficulty  in  the  case  arises  upon 
the  validity  of  the  claims  of  Spitzer  and  the 
original  Individual  claims  of  appellant.  It 
is  not  denied  that  the  burden  of  proof  Is  up- 
on appellant  to  establish  their  validity,  nor  is 
it  denied  that  the  relations  sustained  by  the 
parties  participant  in  the  transactions  under 
review  to  each  other  were  such  as  to  Incite 
one  to  closely  scrutinize  their  actions,  and 
demand  dearer  proof  of  the  claims  they  set 
up  than  would  be  required  of  persons  sus- 
taining less  Intimate  and  confidential  rela- 
tions. Tested  by  this  rule,  it  is  incumbent 
upon  appellant  to  explain  fully  how  each 
item  of  the  alleged  indebtedness  arose,  and 
clearly  satisfy  the  mind  of  the  court  that  it 
is  Just  and  valid.  The  production  of  notes 
executed  by  Pinkus  does  not  prove  their  va- 
lidity, as  against  existing  creditors,  as  appel- 
leeA  are  shown  to  have  been.  The  proof 
must  go  further,  and  show  bona  fide  con- 
sideration; that  the  notes  are  what  th^ 
purport  to  be,— real  and  not  fictitious. 

Let  us  examine  first  each  item  of  the 
claims  of  Spitzer.  We  will  overlook  the 
Friedman  duebill  for  the  balance  of  $175. 
The  next  item  is  $735.64.  As  to  this,  Plnkua 
testifies,  on  direct  examination  by  appellant, 
as  follows:  "The  next  amount  that  I  got 
from  Mr.  Abe  Spitzer  was  the  following 
check  of  $735.54,  which  was  obtained  from 
him  on  January  8,  1889,  and  for  which  I 
gave  him  my  promissory  note  payable  one 
day  after  date,  with  interest  froin  date  at  8 
per  cent,  per  annum."  He  produces  a  note 
conforming  to  that  description,  and  appends 
it  to  his  deposition.  On  cross-examination 
he  says:  "The  $735.54  was  received  from 
Spitzer  on  January  8,  1888,  by  him  handing 
me  a  foreign  check  for  that  amount,  in  De- 
catur, Ala.,  at  my  place  of  business.  I  am 
not  sure,  but  I  think  it  was  in  the  first  room 
up  stairs,  over  the  store.  I  am  not  sure 
whether  this  amount  was  deposited  In  bank 
on  that  day.  I  am  not  sure  what  I  did  with 
the  check.  Porhaps  I  deposited  it,  wliich  I 
think  I  did,  and  it  may  have  been  with  othet 
amounts."  Pinkus  kept  a  bank  account  with 
the  First  National  Bank  of  Decatur,  a  copy 
of  which  for  the  year  1889  and  January  and 
February,  1890,  proven  by  the  cashier  of  the 
bank,  is  In  evidence.  The  account  was  bal- 
anced January  1,  1889,  and  a  balance  in  fa- 
vor of  Pinkus  brought  forward,  of  $1,069.61. 
This  account  shows  that  Pinkus  deposited 
January  10,  1889,  two  days  after  the  alleged 
loan  of  $735.64,  the  sum  of  $1,002.54.  He 
made  six  other  deposits  through  that  month, 
averaging  about  $285  each.  This  Is  all  the 
testimony  of  Pinkus  touching  specially  this 
particular  loan.     Spitzer  testifies:    "My  next 
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tnulneu  transaction  with  him  [Pinkns]  was 
on  January  8,  1889.  I  loaned  I.  Plnkus  & 
Oa  $785.54  by  a  draft  He,  In  return,  gave 
me  his  note  payable  one  day  after  date,  at  8 
j)er  cent  per  annum."  No  reference  Is  made 
to  this  particular  Item  on  cross-examination. 
The  next  loan,  of  $1,000,  June  29,  1889: 
Plnkus  testifies  as  follows:  "The  next 
amount  borrowed  from  Abe  Spltzer  was  $1,- 
000,  at  Decatur,  Ala.,  on  June  29, 1889.  I  al- 
so gave  him  my  promissory  note  payable  one 
day  after  date."  On  croea-examlnatlon  he 
stated:  "On  June  29,  1889,  Mr.  Spltzer  paid 
me  the  $1,000  in  currency.  At  tliat  time,  Mr. 
Spltzer  came  up  on  a  visit.  I  don't  remem- 
ber how  long  he  had  been  up  when  I  twrrowed 
the  money  from  him.  1  don't  remember 
whether  I  deposited  this  money  in  bank  or 
not,  but  it  may  be  that  1  did."  His  bank  ac- 
count shows  that  he  deposited  on  that  day 
one  item  of  $123,  and  another  of  $1,000. 
Spltzer's  testimony  is  as  follows,  on  direct  ex- 
amination: "On  June  29,  1889,  I  loaned  him 
$1,000,  in  cash;  and  he,  in  return,  gave  me 
his  note  payable  one  day  after  date,  with  8 
per  cent  interest."  On  cross-examination  he 
testified:  "I.  Plnkus  made  the  arrangement 
with  me  at  Mobile,  Ala.,  for  the  loan  of  June 
29,  1889,  when  he  came  down  to  Mobile,  to 
the  soldiers'  encampment.  He  wanted  four 
thousand  dollars.  I  agreed-  to  let  talm  have 
this  amount.  I  did  not  let '  him  have  any 
money  there.  It  was  a  few  weeks  later  after 
he  came  down  there.  I  brought  it  to  him. 
I  paid  him  the  money  in  cash.  I  drew  it 
out  of  the  Mobile  bank  in  currency.  The 
$1,000  was  all  paid  to  Pinkns  in  currency.  I 
drew  this  money  out  of  the  Mobile  bank  some 
time  in  June.  1  can't  remember  the  date." 
In  response  to  a  question  put  by  complain- 
ants' counsel  just  following  the  above-quoted 
statement.  Inquiring  how  much  of  that  $1,- 

000  was  drawn  out  of  the  bank,  and  when 
and  where  did  the  balance  come  ft^m,  he  re- 
plied: "I  drew  part  of  it  from  the  I>anlc,  and 
part  of  it  I  had  at  home  in  my  safe."  The 
witness'  account  with  the  Mobile  bank  shows 
tliat,  from  June  4th  to  the  end  of  the  month, 
he  drew  10  checks,  aggregating  $219.71,  the 
largest  of  which  was  for  $46.08. 

The  next  item,  ($500.37,  July  3,  1889:)  Pln- 
kus testifies  that  to  the  best  of  his  recollec- 
tion this-  was  a  foreign  check  sent  by  Spltzer 
from  Mobile,  which  he  Indorsed  to  blm, 
(Plnkus,)  and  upon  which  witness'  indorse- 
ment appears,  and  for  this  loan  he  returned 
to  Spitzer  bis  i»Y)missory  note,  describing  it 
On  cross-examination  he  says:  "On  July  3d, 
1889,  Abe  Spltzer  paid  me  $500.37  by  sending 
me  a  foreign  check,  ^ther  from  Birmingham 
or  Mobile.    1  don't  remember  which.     I  think 

1  deposited  that  check  In  bank,  with,  prob- 
ably, other  amounts."  His  bank  account 
shows  a  deposit  on  that  day  of  $500.37.  Spit- 
zer testifies:  "On  July  3d,  1889,  I  loaned  him 
$500.37,  by  foreign  check,  I  think. 

The  itext  item,   (August  7,  1889,  $1,000:) 
Plnkus  testifies:     "The  next  amount  borrow- 
V.  1480.  no.  11^:31 


ed  of  Abe  Spitzer  was  $1,000,  paid  to  me  by 
him  in  currency.  This  was  August  7,  1889. 
And  I  gave  him  my  note,  as  the  firm  of  Isaac 
Plnkus  &  Co.,  dated  August  7,  1889,  payable 
one  day  after  date,  for  $1,000,  for  this  loan." 
On  cross-examination  he  says:  "Abe  Spitzer 
paid  me  the  $1,000  on  August  7,  1889,  in 
money.  I  don't  remember  whether  or  not  I 
deposited  that  amount  in  the  bank  at  that 
time,  but  may  have  done  so.  At  that  time 
I  think  he  (Spltzer)  came  up  here  on  a  visit 
I  don't  know  whether  or  not  it  was  specially 
a  business  visit  to  me.  It  may,  perhaps, 
have  been  a  visit  of  both  pleasure  and  busi- 
ness combined.  I  don't  know.  I  am  not 
sure.  But  we  have  had  ccMrrespondence— 
and  perhaps  my  sister,  also,  and  J.  M.  Fried- 
man, too— in  reference  to  that  visit"  Spitzer 
testifies:  "On  August  7,  1880,  I  loaned  him 
$1,000  in  cash."  On  cross-examination  he 
says:  "I  made  the  payment  of  August  7, 
1889,  in  cash,  in  person.  I  also  brought  it 
from  Mobile.  I  got  it  from  the  same  source 
that  I  got  the  other.  I  took  it  in,  of  course. 
I  got  part  of  it  ftom  the  same  bank  that  I 
got  the  other,  and  I  bad  part  of  it  at  home. 
I  guess  I  got  al>out  $500  of  it  from  the 
bank."  His  bank  account  shows  no  check 
for  a  space  of  six  days  prior  to  August  7th. 
On  July  30th  he  is  charged  tn  his  bank  ac- 
count with  $150.53,  and  on  July  25th  with 
$1,000,  and  with  sundry  small  sums  on  up 
to  July  5th,  when  he  is  charged  with  $500. 
Spltzer  testifies  that  he  had  no  other  bank  ac- 
count than  the  First  National  of  Mobile  and 
Friedman's  bank,  of  San  Antonio,  Tex.  We 
have  no  information  whatever  as  to  the  state 
of  the  accoimt  in  the  latter  banlc 

This  is  substantially  all  the  evidence  spe- 
cially touching  these  claims.  There  is  much 
of  general  history  shedding  light  upon  the 
question  of  their  validity,  which  we  will  nar- 
rate as  briefly  as  possible: '  It  cannot  be  dis- 
puted that  on  March  3,  1890,  and  during  the 
winter  preceding,  Plnkus  was  largely  insol- 
vent—his liabilities,  according  to  his  testi- 
mony, being  nearly  or  quite  double  the  value 
of  his  assets,— and  that  he  well  knew  bis  con- 
dition, and  that  failure  and  suspension  of 
business  in  the  near  future  were  inevitable. 
About  February  1,  1890,  he  boxed  up  and 
stored  in  the  private  warehouse  of  M.  T. 
Cartwright  near  by,  goods  amounting  to 
about  $2,400,  according  to  Invoice  prices.  On 
Sunday  night  of  March  2d  following,  be 
boxed  up  over  $1,000  worth  more  of  goods, 
according  to  invoice  price,  and  in  the  fore- 
noon of  the  next  day  stored  them  in  a  pri- 
vate room  up  stairs  in  a  house  near  by,  occu- 
pied by  M.  B.  Friedman.  On  January  25, 
1800,  Plnkus  put  his  mother's  claim  in  shape 
by  executing  to  her  his  note  for  the  money 
he  had  borrowed  of  her  nearly  two  years  be- 
fore. On  the  morning  of  March  3d,  Spitzer 
appeared  in  Decatur,  arriving,  that  morning 
at  about  2  o'clock.  Appelant  Herbert  Cart- 
wright,  under  negotiations  conceived,  carried 
on,  and  consumm&ted,   as  claimed  by  him 
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and  Pliikns,  during  that  forenoon,  purchased 
and  became  the  transferee  of  these  claims  of 
Hannah  Pinkus,  Spitzer,  and  the  Decatur 
bank,  aggregating  about  $6,500,  by  giving 
therefor  his  Individual  notes,  except  In  the 
case  of  the  bank,  who  required  and  obtained 
the  suretyship  of  appeUant's  father,  M.  T. 
Cartwrlght  Appellant  was  a  yonng  man, 
about  22  years  of  ag«;  had  never  engaged  In 
any  business,  except  clerkships;  and  had  no 
property  which  the  evidence  shows  was  visi- 
ble or  known  to  Spitzer  or  Mrs.  Pinkus,  al- 
though he  testlfled  he  owned  certain  Inter- 
ests In  real  estate  and  stock  amounting  to 
about  $3,000.  Spitzer  and  Mrs.  .Pinkus  made 
no  Inquiry  of  him  as  to  what  he  was  worth. 
On  March  Ist,  Pinkus  sold  to  said  M.  T.  Cart- 
wrlght the  said  goods  which  had  been  stored 
in  the  latter's  warehouse  on  February  Ist,  to 
pay  an  alleged  Indebtedness  of  about  $1,800. 
It  is  claimed  that  these  goods  were  winter 
stock,  and  were  stored  in  the  warehouse  to 
be  carried  over  to  the  next  fall  and  winter 
trade;  and  this  claim  Is  supported  by  the  tes- 
timony of  clerks  In  the  store  who  boxed  the 
goods  and  stored  them  in  the  warehouse. 
Moth  preventives  were  put  among  the  goods. 
It  liappened,  however,  afterwards,  that  the 
vahie  of  these  goods  was  about  equal  to  M. 
T.  Oartwrlght's  claims  against  Pinkus,  and 
thQT  ware  taken  as  they  stood  In  the  ware- 
house in  fall  payment  of  those  claims.  On 
the  morning  of  March  3d,  Pinkus  had  book 
accounts  against  his  customers  amounting, 
nominally,  to  about  $2,200,  which,  about  10 
o'clock  that  morning,  he  sold  and  assigned 
to  J.  M.  Friedman  to  pay  an  alleged  Indebt- 
edness of  $1,615  due  the  latter.  According 
to  the  testimony  of  Pinkus,  these  accounts 
also  happened  to  be  In  value  about  equal  to 
Friedman's  claims. 

It  appears  nev^heless,  by  the  very  posi- 
tive and  explicit  testimony  of  M.  T.  Cart- 
wright  and  Pinkus,  that  the  debt  for  which 
the  goods  were  sold  to  the  former  was  Just, 
due,  and  owing,  for  house  rent  and  borrowed 
money,  and  that  the  goods  were  not  worth 
exceeding  the  amount  of  the  debt,  and  the 
claim  of  Friedman,  for  whldi  the  book  ac- 
counts were  sold.  Is  supported  by  the  posi- 
tive  testimony  of  Pinkus,  Friedman  himself 
not  being  examined;  and  there  is  nothing  to 
refute  this  testimony,  except  whatever  cir- 
cumstances of  suspicion  arise  out  of  the  gren- 
eral  history  of  the  case.  It  is  not  shown  that 
appellant,  Herbert  Cartwrlght,  had  any 
knowledge  of  or  connection  with  the  transfer 
to  Friedman.  His  testimony  Is  positive  that 
he  knew  nothing  about  It.  The  case  shows 
that  Pinkus  participated  with  appellant  In  the 
negotiations  and  efforts  of  the  latter  to  buy 
up  the  claims  on  which  the  attachment  was 
In  i>art  founded;  that  by  arrangement  be- 
tween them  he  wmt  to  the  house  to  consult 
his  mother  about  the  transfer  of  her  claim, 
while  appellant  went  to  negotiate  with  Spit- 
zer and  the  bank,  and,  after  stating  to  her 
the  facts  and  drcumstances  which  we  wIU 


presently  relate,  advised  her  that,  if  Cart- 
wrlght made  her  a  reasonable  ofFer,  to  let 
htm  have  the  claim.  We  are  thus  confronted 
with  suspicions  which  certainly  demand  ex- 
planation. It  Is  Just  that  we  set  out  some- 
what In  detail  the  explanation  given  by  ai>- 
pellant,  which  is  substantially  supported  by 
Pinkus.  It  is  about  as  follows:  On  Satur- 
day night,  March  Ist,  his  father  asked  him 
how  much  Pinkus  was  owing  him,  and  stated 
that  he  had  made  a  settlement  with  him  that 
day  for  the  amount  he  was  owing  him,  and 
tiad  had  some  trouble  In  collecting  his  money, 
having  to  take  goods  in  settlement,  and  that 
he  (Herbert)  had  better  see  Pinkus  as  soon 
as  possible,  and  try  and  collect  what  was- 
owlng  him;  that  he  believed  Pinkus  was 
pressed;  that  It  was  unusual  for  a  merchant' 
carrying  a  large  stock  to  sell  goods  to  pay 
his  debts  that  way;  that  he  (Pinkus)  had 
sold  him  these  goods  at  less  than  cost  It 
was  agreed  between  them  that  It  would  be 
best  to  see  Pinkus  the  following  Monda;- 
morning.  On  that  morning,  appellant  went 
to  the  store  early,  and  there  found  several 
boxes  of  goods  boxed  up,— some  of  the  goods 
lying  on  the  floor  between  the  counters,  and 
some  In  the  aisle  behind  tiie  ovnnters,  where 
the  clerks  walk.  He  then  asked  Mr.  Oray, 
one  of  the  clerks,  what  those  goods  were 
doing  packed  up, — who  had  packed  them, 
and  when;  and  Gray  replied  that  Pinkus  had 
packed  them  on  Sunday  night,  and  had  told 
him  it  was  a  bill  of  goods  to  be  shipped 
early  Monday  morning.  When  Pinkus  reach- 
ed the  store,  appellant  requested  a  settlement 
of  him,  and  he  replied  that  he  had  not  ex- 
pected to  be  called  on  for  a  settlement  until 
later  in  the  season,  and  asked  why  it  was  re- 
quested. Appellant  told  him  he  did  not  wish 
to  have  out  so  much  money  unsecured.  Pink- 
us urged  appellant  to  wait  until  fail,  telling 
him  he  did  not  need  the  money;  and  appel- 
lant replied  that  he  did  need  it,  and  needed 
It  badly,  and  must  have  it  Pinkus  then  said 
the  bank  was  not  open,  bat  that  some  time 
during  the  day,  during  banking  hours,  be 
would  try  to  make  arrangements  to  borrow 
enough  money  to  pay  all,  or  nearly  all,  of  the 
debt  Appellant  asked  him  to  give  him  a 
check,  and  he  would  hold  it  up  until  any 
time  during  banking  hours  to  allow  him  to 
make  arrangements,  Just  so  he  made  them 
that  day.  He  refused  to  give  the  check. 
Appellant  then  went  to  see  his  father,  and 
told  him  what  had  occurred,  and  about  the 
boxes  of  goods;  and  he  advised  that  appel- 
lant go  and  see  if  Pinkus  would  not  sell  him 
enough  goods  to  settle  the  debt,  and  advised 
attachment  if  he  would  not  do  it  He  then 
went  to  Pinkus,  and  requested  him  to  sell 
him  'goods  enough  to  pay  the  debt,  the  same 
as  he  had  done  his  father.  This  Pinkus  re- 
fused to  do,  saying  the  goods  he  had  sold  the 
father  had  been  stored  In  the  father's  ware- 
house for  some  time,  and  he  would  not  have 
needed  them  until  the  next  season,  but,  if  he 
was  to  sell  $3,000  worth  of  goods  out  of  his 
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stock,  it  would  cripple  Iilm  so  be  could  not 
pull  through  the  season.  Appellant  told  bim 
that  If  be  would  not  do  it  he  would  be  com- 
pelled to  attach  blm.  Finkus  asked  what  be 
had  done  to  be  attached  for,  and  threatened 
appellant  with  a  suit  for  damages  if  he  did 
attach,  in  reply  to  which  appellant  asked 
what  goods  were  doln«  packed  up  In  the 
st<a«,  and  when  bad  they  been  packed.  He 
replied  tbey  were  packed  on  Sunday  night, 
only  to  make  room  for  some  goods  he  ex- 
pected to  receive  soon.  Appellant  told  him 
he  thought  he  knew  enough  to  warrant  at- 
tachment Plnkns  then  began  to  beg  him  not 
to  attach,  saying  he  could  possibly  borrow  a 
thousand  doUais,  and  pay  that,  and  If  appel- 
lant would  wait  sixty  days  be  thought  he 
could  pay  the  balance.  Appellant  declined  to 
wait,  and  Finkus  continued  to  beg  him  not  to 
attach,  saying  it  would  ruin  hia  business  and 
financial  reputation.  Appellant  still  declin- 
ing, Finkus  said  he  owed  the  bank  in  De- 
r^atur  a  sum  of  money,  and  his  mother,  and 
also  Abe  Spitzer;  that  the  bank  had  been 
kind  in  advancing  him  money;  that  Spitzer 
oad  been  a  close  friend  of  the  family,  and 
!3ad  loaned  him  money  on  several  occasions, 
and  he  felt  honor  botmd  to  pay  blm;  and 
"bat  his  mother  had  loaned  blm  money  long 
before  to  begin  business  on,— money  she  bad 
received  for  insurance  on  his  father's  life,— 
and  if  he  should  be  attached  it  would  leave 
her  penniless.  Appellant  then  asked  what 
(he  claims  amounted  to,  and  how  evidenced, 
and  what  his  stock  of  goods  would  amount 
to.  He  gave  the  amounts  of  the  claims,  and 
how  evldaiced,  substantially  as  they  have 
been  hereinbefore  described,  and  said  the 
stock  amounted  to  between  $14,000  and  |15,- 
000.  Appellant  then  asked  if  be  supposed 
these  parties  would  sell  their  claims,  saying, 
if  they  would,  he  would  buy  them  and  attach 
f <Hr  the  whole,  and  he  replied  be  did  not  know 
whether  they  would  or  not  Appellant  then 
told  him.  If  he  would  see  his  mother,  he  (ap- 
pellant) would  see  Spitzer  and  the  bank,  and 
if  he  could  make  satisfactory  arrangements 
with  them  he  would  buy  their  claims.  Fink- 
us said  he  wanted  hia  goods  to  go  as  far  to- 
wards paying  his  debts  as  possible,  and  ap- 
pellant told  bim  he  did  not  believe  the  stock, 
at  forced  sale,  would  bring  an  amount  more 
than  sufficient  to  pay  the  claims  mentioned 
and  his  own.  Finkus  then  said  be  would  see 
his  mother,  and  tell  her  of  his  situation,  and 
his  inability  to  pay  her,  and  that  she  might 
do  aa  she  pleased  in  the  matter.  Appellant 
went  to  see  Spitzer  and  the  bank,  and  pro- 
cured their  claims.  Finkus  went  to  see  bis 
mother,  and  told  her  Cartwright  persisted  in 
purpose  to  attach,  and  that  she  would  get 
nothing,  and  advised  that  If  be  made  her  a 
good  offer,  to  accept  it  Afterwards,  Cart- 
wright  went  to  see  her,  and  procured  her 
dalm.  He  then  attached,  procuring  bis  fa- 
ther and  M.  B.  Friedman  as  sureties  on  the 
attachment  bond. 
It  baa  not  been  practicable  to  aet  out,  in 


this  opinion,  all  the  facts  of  this  case,  in  de- 
tail We  have  endeavored  to  give  the  lead- 
ing and  salient  facts,  which,  it  seems  to  us, 
ought  to  control  the  decision  of  the  cause, 
Upon  due  discussion  and  consideration  of  all 
the  evidence,  as  we  have  been  able  to  get  it 
from  the  record,  a  majority  of  the  court 
have  reached  the  conclusion  that  the  several 
debts  claimed  by  appellant  are  satisfactorily 
established,  and  that  no  Just  cause  exists  for 
setting  aside  the  attachment  We  will  not 
further  enlarge  this  opinion  by  stating  the 
reasons  which  entered  into  that  discussion. 
We  simply  state  the  facts  and  the  conclusion 
upon  them.  The  decree  of  the  city  court  is 
reversed,  and  a  decree  will  be  here  entered 
dismissing  the  bill.    Reversed  and  rendered. 

STONB,  0.  T.,  (dissenting.)  About  the 
year  1887,  Isaac  Finkus  commenced  business 
as  a  merchant  in  Decatur,  Ala.  He  dealt  in 
dry  goods,  clothing,  shoes,  and  probably  oth- 
er lines  of  trade.  In  1888,  and  until  March 
3,  1890,  he  occupied  a  storehouse  which  was 
the  property  of  M.  T.  Cartvreigbt,  father  of 
Herbert  Cartwright  The  latter  (Herbert 
Cartwright)  was  bom  in  September,  1868, 
and  in  January,  188£f,  he  went  into  the  sorv- 
Ice  of  L  Finkus,  as  a  salesman  in  his  store, 
at  an  agreed  salary  of  $100  per  month.  He 
had  been  employed  In  Huntsville  a  part  of 
the  year  1888  at  $50  per  month.  He  con- 
tinued in  the  service  of  Finkus  until  the  goods 
Of  the  latter  were  attached,— to  be  shown  fur- 
ther on.  When  Isaac  Finkus'  stock  of  mer- 
chandise was  attached,  (March  3,  1890,)  Her- 
bert Cartwright  was  21  years  and  6  months 
old.  I  will  now  proceed  to  state  the  case 
presented  by  this  record,  as  claimed  to  be 
shown  by  the  testimony  most  favorable  to 
Herbert  Cartwright: 

In  1887  Herbert  Cartwright  waa^  <w  had 
been,  relieved  of  the  disabilities  of  minority. 
His  father  bad  been  his  guardian,  and  then 
paid  over  to  him  a  fraction  over  $2300  in 
money.  This  money  he  kept  imemployed  un- 
til May,  1889,  when  he  lent  it  to  Finkus.  On 
March  3,  1890,  this  lent-money  demand  bad 
become  $2,600,  and  Finkus  owed  Herbert  on 
his  salary  a  fraction  over  $400;  total,  $2,- 
900.  Finkus  had  also  become  indebted  to 
M.  T.  Cartwright  father  of  Herbert  in  about 
$1,800.  In  this  was  Included  unpaid  rent  for 
the  storehouse.  In  February,  1890,  Finkus 
boxed  up  a  part  of  his  winter  stock,  which 
was  becoming  unseasonable,  and  stored  it  in 
the  warehouse  of  M.  T.  Cartwright  There 
was  no  concealment  about  this,  and  Herbert 
Cartwright  had  knowledge  of  it  ntese 
goods  were  invoiced,  at  cost  prices,  about 
$2,400.  On  March  1,  1890,  Finkus  sold  this 
lot  of  goods  to  M.  T.  Cartwright  at  75  cents 
on  the  dollar  of  thdr  cost  prlca  This  In 
payment  of  the  rent  of  the  storehouse,  which 
he  owed  him,  and  in  payment  of  other  debts, 
-the  whole  amounting  to  $1,800.  Herbwt 
Oartwrlght  knew  of  this  sale,  made,  as  It 
was,  to  his  father.     Between  the  Saturday 
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wben  this  sale  waB  made  to  M.  T.  Cart- 
wright  and  the  following  Monday,— March  3, 
1890,— the  Cartwrlghts  (father  and  son)  bad 
a  conference  In  reference  to  the  latter's  claim 
on  PlnkuB.  When  Herbert  reached  the  store, 
Monday  morning,  he  found  some  of  the  goods 
boxed  up,  and  the  boxes  still  in  the  store. 
Inquiring  about  this,  he  was  Informed  by 
Plnkus  that  the  object  was  to  make  room  for 
other  goods  expected  to  arrive.  It  is  not 
shown  that  the  said  Herbert  had  discovered 
that  any  goods  had  been  carried  .out  of  the 
store,  but  the  inference  Is  that  he  had  not. 
Herbert  demanded  that  the  $2,900  due  him 
be  paid,  and,  if  not  paid,  threatened  to  at- 
tach. Pinkus  implored  him  not  to  attach, 
as  it  would  break  up  his  credit  and  business. 
He  informed  him,  too,  that  he  (Plnkus)  owed 
his  own  mother  some  $2,200  or  $2,300  for 
borrowed  money,  owed  Spitzer  (Plnkus'  pro- 
spective brother-in-law)  about  $2,700,  and  that 
he  owed  the  First  National  Bank  of  Decatur 
$1,400,  all  of  which  he  desired  to  pay.  Her- 
bert Cartwrlght  thereupon  inquired  of  him 
tf  his  mother,  Mrs.  Plnkus,  and  Spitzer,  his 
friend  and  prospective  brother-in-law,  would 
sell  their  claims.  Pinkus  could  not  answer, 
but  soon  after  Cartwrlght  was  brought  in 
contact  with  them,  obviously  through  the  In- 
tervention of  Isaac  Plnkus,  and  readily  ef- 
fected a  purchase  of  the  two  claims,  giving 
to  each  of  them  his  unsecured  note,  due  at  12 
months,  for  the  amount  claimed  to  be  sev- 
erally  due  them.  He  also  gave  bis  note  to 
the  bank  for  the  amount  due  to  It,  $1,400, 
but  was  required  to  give  his  father  as  surety 
on  this  debt,  to  be  paid  in  four  montlis. 
Having  thus  secured  these  several  claims,  ag- 
gregating with  bis  own  demand,  $9,500,  he 
sued  out  an  attachment  against  Plnkus,  and 
by  12:30  p.  m.  on  Monday,  March  3d,  had 
it  levied  on  the  entire  stock  of  goods  in  the 
store,  which,  at  cost  prices,  invoiced  at  about 
$12,000  to  $14,000.  The  particular  ground 
of  the  attachment  was  that  he  had  effects 
liable  to  the  satisfaction  of  his  debts  which 
he  fraudulently  withheld.  The  testimony  of 
the  two  Cartwrlghts,  father  and  son,  proves 
this  cash  fund  of  $2,300  as  belonging  to 
Herbert,  the  younger.  This  is  claimed  to  be 
the  money  loaned  to  Plnkus.  Herbert  testi- 
fied tliat  in  March,  1800,  he  owned  other 
property,  valued  at  $1,000;  but  none  of  it  was 
money  assets,  or  shown  to  have  been  sus- 
ceptible of  conversion  Into  money.  Cart- 
wrlght, the  father,  testified  that  in  March, 
1880,  his  property  was  worth  twenty-five  or 
thirty  thousand  dollars.  Of  this,  some  sev- 
«iteen  thousand  or  more  was  in  city  real  es- 
tate in  Decatur.  It  is  not  shown  what 
moneys  or  money  securities  he  held.  This 
was  the  financial  condition  of  the  Cart- 
wrlghts, father  and  son,  as  testified  to  by 
themselves.  Pinkus  is  not  shown  to  have 
owned  any  property  save  his  merchandise 
and  nnpald  dues  for  merchandise  sold.  He 
owed,  in  addition  to  the  debts  of  which  Her- 
bert Cartwrlght  claimed  to  have  become  the 


owner,  some  fourteen  or  fifteen  thousand  dol- 
lars, as  the  testimony  tends  to  show. 

One  Friedman,  a  liquor  dealer  or  saloon 
keeper,  had  his  place  of  ba'dness  near  to 
Plnkus.  Pinkus,  as  the  testimony  tends  to 
show,  owed  him  about  $1,600.  Shortly  be- 
fore Cartwrlght's  attachment  was  sued  out 
against  Plnkus,  he  (Pinkus)  sold  and  trans- 
ferred the  notes  and  book  accounts  due  him, 
amounting  to  about  $2,100,  in  payment  of 
said  indebtedness;  Friedman  agreeing  that, 
if  he  realized  from  the  claims  more  than  was 
due  him,  he  would  pay  the  excess  to  lilm, 
(Pinkus.)     During  the  night  of  March  1  or 

2,  1890,  Pinkus  took  out  of  his  store  mer- 
chandise, consisting  of  shoes,  of  the  Invoice 
cost  value  of  about  $1,400  «  $1,500,  and  se- 
creted them  in  the  upper  room  of  Fried- 
man's saloon.  Tbe  fact  of  this  withdrawal 
and  secretion,  however,  was  not  known  to 
Herbert  Cartwrlght,  as  he  testifies,  until  aft- 
er his  attachment  was  levied.  Still,  Fried- 
man became  and  was  one  of  the  sureties  on 
the  attachment  bond  of  Herbert  CJartwright 
whai  be  attached  the  goods  of  Pinkus  March 

3,  1890. 

At  the  time  Pinkus'  store  was  broken  up 
by  Cartwrlght's  attachment,  Henry  Claybum 
was  the  porter  in  the  store.  He  was  made 
a  witness  of  by  Herbat  Cartwrlght  in  this 
suit  In  Ills  cross-examination  he  gave  this 
testimony:  "I  was  usually  about  the  sbate 
all  day.  The  reason  that  I  was  not  about 
the  store  that  day:  Because  it  was  late 
when  I  got  there,  and  he  told  me  to  go  to 
my  breakfast,  and  when  I  went  to  breakfasc 
his  mother  told  me  they  would  not  need  me 
at  the  store  that  day.  Wb^i  Mr.  Pinkus 
told  me  to  go  to  my  breakfast,  I  don't  luiow 
whether  he  had  been  to  his  breakfast  or  not 
I  can't  tell  what  was  the  usual  time  they  Iiad 
breakfast  When  I  first  wmt  to  the  store 
that  morning,  I  saw  no  one  but  him,  (Mr. 
Pinkus.)"  Tbere  were  no  objections  or  ex- 
ceptions to  this  testimony,  although.  If  ob- 
jected to,  the  legality  of  what  Mrs.  Hannah 
Pinkus  said  to  the  witness  is  not  perceived. 
It  is  manifest  the  witness  was  speaking  of 
what  took  place  on  March  3,  1890,— the  day 
on  wblcb  the  Cartwrlght  attachment  was 
sued  out  and  levied;  and,  when  he  was  told 
by  Pinkus  to  go  to  his  brealrfast,  only  Plnkus 
was  there.  Considered  in  connection  with  the 
other  testimony,  the  conclusion  Is  rational. 
If  not  positive,  that  this  took  place  before 
Herbert  Cartwrlght  reached  the  store  that 
morning,  and  consequently  before  he  de- 
manded his  mon^  from  Plnkus,  and  threat- 
ened to  attach  him,  as  he  testifies  he  did. 
If  so,  is  not  this  a  circumstance— a  pregnant 
circumstance— tending  to  show  that  the  at- 
tachment was  determined  on  before  Herbert 
reached  the  store  that  morning,  and  that 
Herbert  and  Plnkus  so  understood  it?  Else 
why  hurry  off  tbe  porter  to  breakfast,  and 
why  should  or  could  he  be  told  his  services 
would  not  be  wanted  at  the  store  that  day? 
Does  this  not  show  a  common  understand- 
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Ing,— a  common  purpose?  And,  to  this  con- 
nection, may  we  not  Inquire  how  It  happened 
that  Spltz»',  whose  business  habitation  was 
Mobile,  arrived  in  Decatur  that  morning? 

In  giving  his  testimony  In  this  case,  Her- 
bert Cartwright  was  interrogated  as  to  hia 
motive  in  purchasing  the  claims  from  the 
bank,  from  Mrs.  Pinkus,  the  mother  of  I. 
PlnkuB,  and  from  Spitzer.  His  answer  was; 
"By  purchasing  an  amount  of  claims  equal 
to  what  I  thought  the  stock  of  Pinkus  &  Ck). 
would  bring  under  an  attachment  sale,  which 
amonnt  I  knew  would  be  less  than  the  actual 
cost  of  said  goods,  and  therein  I  thought 
would  be  a  good  opportunity  for  specolatlon. 
•  ♦  •  My  object  in  buying  the  claims  of 
Mrs.  Hannah  Pinkus,  Abe  Spitzer,  and  the 
First  National  Bank  of  Decatur  was  to  get 
possession  of  the  sto<^  of  goods  of  I.  Pinkus 
&  Co.,  as  I  had  an  idea  of  going  into  busi- 
ness tor  myself.  I  believed  this  was  a  good 
opportunity,  •  •  •  and  thought  that  I 
could  make  a  thousand  or  so  dollars  by  buy- 
ing this  stock  under  an  attachment  sale." 
M.  T.  Cartwright,  father  of  Hwbert,  gives 
substantially  the  same  reason  the  son  gave 
for  buying  the  additional  claims  against 
Pinkus.  And  Spitzer  testified  that  while 
Herbert  Cartwright  was  negotiating  for  the 
purchase  of  his  claim,  in  reply  to  the  inquiry 
why  he  wished  to  purchase,  he  replied:  "He 
wanted  to  buy  up  as  many  claims  against 
Pinkus  as  possible,  so  that  when  his  stock 
of  goods  was  sold  under  attachment,  he  could 
buy  at  reduced  prices."  Is  it  not  extraor- 
dinary, if  Herbert  Cartwright  and  Pinkus 
were  dealing  with  each  other  at  arm's 
length,  as  a  creditor  exacting  payment  and 
a  debtor  imploring  forbearance,  that  this 
Btatomrnt  should  have  been  made  by  Her- 
bert Cartwright  to  Spitzer?  When  the  goods 
were  sold  under  the  order  of  court,  Herbert 
Cartwright  became  the  purchaser  of  the 
stock  of  goods,  sold  In  gross,  at  40  per  cent 
discount  from  their  original  cost  prices.  In 
other  words,  he  paid  60  cents  on  the  dollar 
of  the  sum  Pinkus  had  paid  or  promised  the 
wholesale  merchants  for  them.  They  cost 
Herbert  something  over  $8,000,  as  I  under- 
stand the  testimony,  but  the  goods  which 
had  been  previously  purchased  by  M.  T. 
Cartwright  appear  to  have  been  Included  In 
this  sale.  Herbert  Cartwright,  the  purchas- 
er, paid  the  purchase  price,  which  has  ever 
since  remained  In  the  court,  subject  to  the 
final  disposition  of  this  cause.  If  I  am  mis- 
taken in  the  amount  thus  paid  into  the  regis- 
try of  the  court  in  the  purchase  of  the  goods, 
there  can  be  no  question  that  the  sum,  in- 
dependent of  the  proceeds  of  the  goods  claim- 
ed to  have  been  purchased  from  Pinkus  by 
M.  T.  Cartwright,  exceeded  materially  the 
sum  of  $6,000.  This  large  sum,  according  to 
the  contention  of  appellant,  was  paid  into 
court  by  him  when  he  purchased  the  goods, 
and  has  lain  there  ever  since.  In  addition, 
he  shows  by  his  own  testimony  that  he  paid 
the  $1,400  to  the  First  National  Bank  when  It 


matured,  and  in  September,  1800,  settled 
with  Mrs.  Pinkus,  the  mother,  paying  her 
then  $2,000,  the  residue  being  remitted  in 
consideration  of  payment  before  maturity. 
He  also  paid  Spitzer  $500  on  his  claim. 
Those  sums  added  together  moke  a  gross 
sum  of  ten  to  twelve  thousand  dollars  paid- 
out  by  Herbert  Cartwright,  and  of  the  use 
of  which  he  has  been  entirely  deprived  dur- 
ing all  these  years,  while  it  Is  not  shown 
that  he  has  had  any  profitable  or  available 
use  of  his  own  means.  His  original  claim 
of  $2,900  against  Pinkus  has  been  locked  up 
in  the  litigation,  and  it  is  thus  shown  that  he 
has  had  no  use  or  control  of  It  From  what 
source  has  he  been  able  to  meet  those  heavy 
drafts?  True,  he  testifies  that  he  borrowed 
the  most  of  the  money  with  which  he  paid 
tor  the  goods  which  are  the  subject  of  con- 
tention in  this  sidt;  but  borrowed  money 
debts,  like  other  debts,  will  mature,  and,  as 
a  rule,  must  be  provided  for.  We  think  it 
clear  that  the  debt  ($1,400)  to  the  First  Na- 
tional Bank  Is  suBiclently  proved  to  be  bona 
fide.  The  proof  is  also  satisfactory  that 
Pinkus  had  owed  his  mother  about  the  sum 
claimed  to  hare  been  due  her.  She  had  to 
be  supported,  however,  and  the  conjecture 
would  be  reasonable  that  she  had  found  It 
necessary  to  draw  somewhat  on  that  fund. 
But  I  do  not  make  this  a  special  ground  for 
an  opinion.  I  do,  however.  Invite  special  at- 
tention to  the  claim  of  Spitzer.  The  proof  of 
the  bona  fides  of  that  debt  Is  far  from  satis- 
factory; and  the  fact  tliat  he  had  not,  when 
hia  testimony  was  taken,  collected  exceeding 
$oOO  of  the  $2,700  he  claims  to  have  sold  to 
Herbert  Cartwright,  is  Itself  a  suspicious  cir- 
cumstance. He  owed  no  coiutesy  or  forbear- 
ance to  Herbert,  if,  as  contended  for,  he  sim- 
ply sold  his  claim  as  a  means  of  saving  it 
ftom  loss;  selling  It,  as  he  did,  to  the  man 
who  was  taking  steps  to  bring  Pinkus,  his 
friend  and  prospective  brother-ln-law,  to 
bankruptcy  and  ruin. 

Let  us  consider  another  question,  as  shown 
in  the  testimony  in  this  record.  Herbert 
Cartwright,  in  purchasing  other  claims 
against  Pinkus,  assumed  the  burden  and  risk 
of  proving  those  claims  to  be  Just.  This, 
on  the  plain  principle  that,  dealing  with  a 
debtor  in  failing  drciunstances,— known  to 
be  in  failing  circumstances,— the  law  permit- 
ted him  to  use  all  lawful  means  to  secure  the 
collection  of  his  own  claim,  even  though  in 
doing  BO  he  deprived  all  other-  creditors  of 
the  means  of  collecting  their  demands.  But 
his  authority  extended  no  further.  He  must 
simply  collect  his  own  claim,  depriving  the 
other  creditors  of  no  greater  amount  of  the 
assets  of  their  common  debtor  than  was 
reasonably  necessary  for  such  purpose.  He 
must  not  secure  any  benefit  to  the  debtor, 
and  must  not  secure  to  himself  anything  in 
excess  of  the  sum  due  him.  If  he  go  beyond 
this  permissible  boundary,  he  perpetrates  a 
fraud.  And  we  may  take  another  step.  The 
facts  of  this  case  are  so  extraordinary,  so  en- 
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Urely  wlthont  the  rontlne  of  ordinary  bnsl- 
nesB  transactloiis,  that  fuller  and  more  satis- 
factory proof  Is  required  to  uphold  such 
transaction.  Borland  v.  Mayo,  8  Ala.  104; 
Lehman  y.  Kelly,  88  Ala.  102;  Lipscomb  ▼. 
McOIellan,  72  Ala.  161;  Barnard  t.  Davis, 
{S4  Ala.  665;  Hubbard  r.  Allen,  69  Ala.  283; 
Hamilton  t.  Blackman,  60  Ala.  645;  Ear- 
rell  T.  Bdtchell,  61  Ala.  270;  Thames  t. 
Rembert,  63  Ala.  661;  Donegan  ▼.  Darls,  66 
Ala.  862;  Tryon  y.  Floumoy,  80  Ala.  321; 
Gordon  y.  Mcllwaln,  82  AJa.  247,  2  South. 
671;  Shelby  y.  Tardy,  84  Ala.  827,  4  South. 
276;  Lehman  y.  Greenbut,  88  Ala.  478,  7 
South.  299;  Cartwrlght  y.  Bamberger,  (Ala.) 
8  South.  264. 

I  trust  I  will  b«  pardoned  for  grouping  what 
appear  to  me  to  be  uncontroyerted,  salient 
facts  ot  ttda  case.  A  young  man,  just  six 
months  past  the  period  of  his  majority,  Is 
the  owner  of  $2,000— no  more—of  ayallable 
assets.  He  claims  to  own  otb»  property 
worth  something  less  than  $2,000,  but  he  fur- 
nishes ndther  pnxKf  nw  presumption  that 
his  other  property  is  in  such  shape  as  to  be 
available  for  commercial  purjrases.  His  $2,- 
000  Is  not  In  his  possession,  but  Is  due  to  him 
from  his  employer,  who  Is  a  merchant  en- 
gaged In  tradfc  Becoming  alarmed  for  the 
safety  of  this  sum  of  92,900  due  from  bis  em- 
ployer, on  Monday,  March  8,  1800,  after 
breakfast  time  on  that  day,  as  I  think  the 
circumstances  show,  he  approaches  his  em- 
ploye with  a  view  of  collecting  or  securing 
his  claim.  Is  Informed  oy  PInkns,  the  debtor, 
that  the  latter  owes  his  own  mother  twmty- 
two,  <nr  twenty-three  hundred  dollars,  and  to 
Spltzor,  Um  friend,  and  prospectiye  brother- 
in-law,  twenty-sevoi  hundred  dollars,  which 
he  desires  to  pay;  also,  that  he  owes  the 
bank  fourteen  hundred  dollars,  which  he 
wishes  to  pay  also.  That  through  Plnkus,  as 
mediator,  he  procures  Umself  to  be  brought 
Into  communication  with  the  mother  and 
future  broth«r-In-law  of  the  latter,  and  pm> 
chases  their  claims,  apparently  without  evi- 
dence of  their  bona  fides,  for  their  face  value, 
promised  to  be  paid  without  condition  at  the 
end  of  12  months.  That  these  claims  are 
readily  sold  to  him,  (Herbert  Cartwrlght,) 
with  knowledge  that  the  latter'a  object  in 
making  the  purchase  was  to  make  them  the 
foundation  for  an  attadiment  against  Plnkus, 
the  son  of  the  one  and  tbe  frloid  of  the 
other,  by  wlilcta  the  latter'a  goods  were  to 
be  seized  and  sold  at  a  sacrifice,  and  his  busi- 
ness broken  up.  That,  with  the  same  end  in 
view,  he  (Hwbert  Oartwrlj^t)  purchased,  at 
its  face  value,  the  claim  of  $1,400  due  from 
Finlnis  to  the  bank,  and  secured  Its  uncon- 
ditional payment  to  the  bank  In  four  months, 
niat,  securing  the  control  of  these  claims,  he 
(Herbert  Cartwrlght)  sued  out  an  attachment, 
charging  fraud  against  IPinkus,  and  had  his 
entire  stock  oi  merchandise  seized  thereun- 
der. And,  accMding  to  the  testimony  of 
Herbert  Cartwrlght  and  bis  witnesses,  all 
tliis  was  CMicelyed,  determined  upon,  and  ex- 


ecuted witiUn  little,  if  any,  more  than  four 
hours.  Th«-e  are  other  strange  features  of 
this  transaction  which  should  not  be  over- 
looked. Friedman  is  shown  to  have  been  the 
friend  of  Plnkus.  He  permitted  the  latter  to 
secrete  some  of  liis  goods  in  Iils  (Friedman's) 
ousiness  house.  Yet  he  became  one  of  the 
sureties  of  Herbert  Cartwrlf^t  on  his  bond 
for  the  attachment  under  which  the  goods  of 
Plnkus  were  seized.  Was  not  this  a  strange 
spectacle?  Mother  and  prospective  broflier- 
In-law  agreeing  at  once  to  sell,  and  actually 
selling,  without  dday  or  reflection,  as  it 
would  seem,  claims  against  the  son  and  for 
ture  brother-in-law  amounting  to  about  |6,- 
000,  witli  the  knowledge  tliat  an  attachment 
was  to  be  immediately  Issued  for  tbefr  col- 
lecti<Mi,  whereby  tbe  son  and  brother-in-law 
would  be  broken  up;  and  the  trusted,  if  not 
the  best,  friend  of  the  latter  contributing  to 
the  result  by  I)ecomlng  surety  on  the  attach- 
ment bond.  Were  not  these  extraordinary 
attendants  of  an  attachment  tor  the  enforce- 
ment of  a  debt,  and  all  the  more  extraor- 
dinary, when  it  is  clearly  proven  that  the 
debtor  Iiimself  aided  in  having  ttie  transfer 
of  the  claims  made  wUch  led  to  the  attach- 
ment? Anotlier  circumstance  should  be 
noted.  The  notes,  $1400,  \^ilch  Herliert 
Oartwri^t  purchased  from  the  bank,  wore 
what  are  known  as  "waive  notes."  They  ex- 
pressed on  tbelr  face  that  the  debtor  waived 
his  exemptions  as  to  ];)ersonalty.  The  pex- 
sonal  exemption,  under  our  statute,  is  $1,000 
in  value,  and  a  waiver  thus  expressed  op- 
erates as  a  bar  to  such  exemption,  so  far  as 
tliat  debt  Is  concerned.  Yet,  although  this 
litigation  has  been  pending  for  more  tiian 
tiiree  years,  and  although  the  goods  attached 
did  not  sell  for  enough  to  pay  what  Is  claimed 
by  Herbert  Cartwright  to  be  due  him,  he  has 
taken  no  step  to  bar  or  cut  ofiT  Plnkus'  ex- 
emptions of  pK'sonal  property.  Nor  must 
another  important  Inquiry  be  overlooked.  As 
I  have  shown,  Herbert  Cartwright's  avail- 
able effects— $2,000— were  locked  up  in  tUs 
litigation.  So  has  the  money  for  which  the 
goods  were  sold  under  the  attachment  been 
kept  in  the  registry  of  tlie  court  The  money 
paid  to  the  bank,  to  Mrs:  Plnkus,  and  to 
Spltzer  was  $3,000.  In  the  purcliase  of  the 
goods,  as  the  record  shows,  Herbert  Cart- 
wrlght had  to  pay  an  additional  six  or  eight 
thousand  dollars.  Of  none  of  this  has  he 
since  had  the  use.  In  what  way  has  he  been 
able  to  command  and  control  this  large  sum 
of  mon^?  The  record  does  not  satisfactorily 
Inform  us.  It  Is  manifest  that  the  proof 
falls  far  cAort  of  showing  that  the  father  did 
or  could  supply  tlie  requisite  funds.  I  have 
grouped  these  facts  because  they  show  how 
utterly  improbable  It  Is  that  this  was  a  sim- 
ple, bona  fide  attempt  by  a  bona  fide  creditor 
to  collect  a  debt  due  him.  Thej  tend  very 
strongly  to  show— First,  that  thoe  was  col- 
lusion, and  this  generates  a  strong  suspicion 
that  Plnkus  was  to  be  I>eneflted  by  the  ccd- 
lectlon  of  the  alleged  debts  to  taia  mother  and 
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to  Spltzer;  second,*  ttekt,  by  tbese  extraor- 
dinary proceedings,  Herbert  Cartwrlg^t  at 
tempted  to  ccdlect,  not  alone  tbe  deM  alleged 
to  be  due  him,  bat  a  large  profit  beyond  that, 
whlcb  must  necessarily  be  at  tbe  expense  of 
otber  creditors;  third,  that  this  transaction 
la  snrrounded  by  so  much  that  is  nnnsoal— so 
mnch  that  is  snspldoiis— 4hat  it  should  re- 
quire a  strong,  clear  showing— mudi  more 
convincing  than  is  found  In  this  record— to 
uphold  it  against  the  assault  of  creditors. 

The  dty  court,  after  what  appears  to  have 
been  a  rery  carefol  consideration  of  tbe  testi- 
mony, employed  the  following  language, 
which  I  consider  eminently  Just  and  proper: 
"The  complainants  baying  assailed  the  at- 
tachment for  fraud,  and  haying  shown  to  the 
satisfaction  of  the  court  that  it  was  sued  out 
In  collusion  with  Isaac  Pinkus  &  Co.,  and  hav- 
ing provoi  tbe  existoice  of  their  debt  against 
said  Isaac  Flnkns  &  Co.  at  the  time  of  the  at 
tadiment,  the  onus  Is  on  defendant,  Herbert 
Cartwrlght,  to  establish  the  bona  fides  of  tbe 
several  debts  which  constitute  the  considera- 
tion of  his  attachment;  and  complainants 
haying  further  alleged  and  shown  to  the 
court's  satlsflBAtlon  that  said  defendant  was 
the  chief  clerk  of  said  Isaac  Pinkus  &  Co.. 
and  as  such  intrusted  with  the  general  super- 
vision of  the  business,  especially  In  ttie  ab- 
sence of  Isaac  Pinkus,  and  a  large  part  of  his 
alleged  debt  having  been  purdiased  firom  the 
mother  and  contemplated  brother-in-law  of 
said  Isaac  Pinkus,  exciting  just  suspicion  of 
the  fairness  of  tbe  transaction,  he  Is  required 
by  the  law  to  produce  dearer  and  more  con- 
vincing proof  of  the  good  faith  of  the  trans- 
action and  of  the  adequate  and  valuable  con- 
sideration than  if  this  relationship  did  not 
exist  All  the  facts  and  circumstances  taken 
togetber  show  a  collusive  attachment,  and  a 
conspiracy  to  defraud  the  creditors  of  Isaac 
Pinkus  &  Co.  A  collusive  attadiment  sued 
out  for  fraudulent  purposes  stands  upon  the 
same  footing  as  a  fraudulent  conveyance,  and 
tbe  defendant's. measure  of  proof  must  com*^ 
up  to  the  standard  tbe  law  requires  in  sucu 
cases.  The  court  has  given  this  case  mucii 
careful  and  patient  study,  and,  consid^ng 
all  the  legal  evidence  submitted,  the  cotu-t  is 
forced  to  tbe  final  conduslon  that  the  at- 
tachment which  Is  here  sought  to  be  set  aside 
was  tbe  result  or  outgrowth  of  tbe  unlawful 
combination  charged  In  the  bill;  that  there 
was  no  real  ground  for  an  attachment,  as 
between  Herbert  Cartwrlght  and  Isaac  Pin- 
kus; and  that  Isaac  Pinkus  knew  of  and 
connived  at  the  attachment,  and  that  it  was 
sued  out  with  the  intent  to  use  it  to  affect 
and  prejudice  the  pre-existing  rights  of  the 
bona  fide  creditors  of  said  Isaac  Pinkus  & 
Co.;  that  the  bona  fides  of  none  of  the  claims 
going  to  make  up  tbe  total  debt  of  Herbert 
Cartwrlght,  upon  which  tbe  attachment  was 
based,  (except  that  of  First  National  Bank) 
has  been  shown  by  the  measure  of  proof  re- 
quired by  law;  and,  further,  that  In  the  pur- 
chase of  the  claims  of  Hannah  Pinkus  and 


Abe  Spltser  the  naiA  Hubert  Cartwrlght 
went  'beyond  the  permissible  pnriMse  of  se- 
curing his  own  claim,'  his  dedared  purpose 
being  to  get  more  than  was  necessary  for  his 
own  Indemnification.  He  thus  'put  himself 
outside  of  the  pale  of  the  law's  protection 
from  the  Just  demands  of  atber  credltms.' 
EBs  whole  and  only  purpose,  evidently,  was 
not  the  payment  of  his  own  debt;  he  went 
beyond  the  boundary  of  tbe  reward  and  pro- 
tection whldi  the  law  gives  the  vigilant  cred- 
itor." TlilB  had  the  effect  to  hinder  or  dday 
other  creditors,  or  to  impair  their  rights.  The 
dreumstances  attending  the  attachment  were 
so  unusual  that  the  conduslon  Is  irresistible 
that  Pfaikus  had  sometiiing  to  do  with  It,  and 
that  his  popose  was  to  binder  or  defirand 
his  creditors;  and  the  drcomstances  attend- 
ing the  purchase  by  Cartwrlght  of  tbe  claims 
against  Pinkus  were  so  unusual  that  tiiey 
show  a  willingness  on  his  part  to  aid,  and 
that  he  did  aid,  said  Pinkus  in  defeating  any 
ettorta  that  were  made,  or  might  have  been 
made,  by  other  creditors  to  obtain  satisfac- 
tion at  tbeir  demands.  My  opinion  Is  dtat 
the  decreei  of  toe  dty  court  ought  to  be  af- 
firmed. 


out  Ala.  Ml) 
HAQLEB  V.  JONES  et  aL 

(Supreme  Coart  of  Alabama.  July  81,  1888.) 
Tempobabt  Injunction— Wbkk  Disrolvbo. 
In  ejectment,  the  defenses  were  that  the 
liabilities  which  caused  the  deed  to  plaintiff  to 
be  executed  were  so  stale  that  their  payment 
must  be  presumed;  and  that,  when  the  grantor 
•zecnted  such  deed,  he  was  non  compos:  The 
supreme  court  reversed  a  judgment  for  plaintiff 
on  a  point  not  necessarily  decisive  of  the  final 
result  In  a  suit  to  enjoin  the  action  of  eject- 
ment, defendant,  in  a  sworn  answer,  fully  de- 
nied that  his  grantor  was  mentally  nnsoond. 
HM,  that  a  temporair  injunction  abonld  have 
been  dissolved  on  the  filing  of  such  answer. 

Appeal  from  chancery  court,  Tuscaloosa 
county;  Thomas  Oobbs,  Chancellor. 

Action  by  J.  W.  Jones  and  others  against 
E.  J.  Hagler  to  enjoin  tbe  prosecution  of  an 
action  of  ejectment  by  defendant  against 
plaintiffs.  In  which  a  temporary  injunction 
was  Issued.  From  an  order  draying  defend- 
ant's motion  to  dissolve  the  temporary  in- 
junction on  tbe  filing  of  his  answer,  defend- 
ant appeals.    Reversed  and  rendered, 

Fostw  &  Oliver,  fw  appellant.  J.  J.  May- 
field,  for  appelieea. 

STONE,  O.  J.  Motion  was  made  In  the 
clisncery  court  to  dissolve  the  injimctlon 
granted  in  this  case  on  the  alleged  ground 
that  the  bill  Is  without  equity.  The  gist  of 
this  motion  may  be  thus  stated:  One  of  the 
complainants  In  the  bill,  John  W.  Jones,  Sr., 
is  in  tbe  possession  of  the  lands,  and  Hagler 
has  an  action  of  ejectment  i>endlng  for  tbdr 
recovery.  That  suit  has  been  once  tried,  re- 
sulting In  a  verdict  and  Judgment  for  the 
plaintiff,  Hagler.  On  appeal  to  this  court 
that  Judgment  was  reversed,  on  a  point  not 
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necessarily  decislTe  of  Its  final  result  Jones 
T.  Hagl^,  10  South.  345.  That  action  of 
ejectment  Is  still  pending  In  the  circuit  court 
of  Tuscaloosa  county,  and  the  purpose  of  the 
present  bill  Is  to  have  that  suit  enjoined,  and 
the  deed  by  which  it  is  sought  to  be  main- 
tained declared  Inoperative,  on  two  grounds: 
First,  that  the  conveyance  In  trust,  under 
which  it,  the  deed  to  Hagler,  purports  to 
have  be^  executed,  and  the  liability  which 
caused  Its  execution,  were  and  are,  each  of 
them,  so  stale  as.  that  thedr  payment  and  ad- 
justment must  be  presumed;  and,  second, 
when  McGulre,  the  trustee,  executed  the  con- 
veyance to  Hagler,  be  was  non  compos  men- 
tis, and  Incapable  of  executing  a  contract 
that  is  legally  binding.  Now,  each  of  these 
Is  a  leg;al,  as  contradistinguished  from  an  eq- 
uitable, defense.  Yet,  If  Lehman  t.  Shook, 
69  Ala.  486,  be  adhered  to  and  followed,  that 
does  not  preclude  the  maintenance  of  the 
present  bill.  The  charge  Is  that  McOulre 
was  mentally  Incapable  of  malcing  a  valid 
deed.  The  law  presumes  that  all  persons 
who  have  attained  to  lawful  age  are  capable 
of  making  a  binding  contract,  and.  If  the 
contrary  be  asserted,  the  burden  of  proof  is 
on  him  who  makes  the  assertion.  1  Whart 
Bv.  {  372;  1  Tayl.  Bv.  S  370;  1  Greenl.  Bv. 
{  80.  The  sworn  answer  of  Hagler,  the  de- 
fendant, Is  very  full,  and  emphatically  denies 
the  charge  that  when  McOuire  executed  the 
deed  to  him  he  was  mentally  unsound.  This 
is,  in  effect,  a  denial  of  all  equity  asserted  In 
the  bill  of  complainants.  The  temporary  in- 
junction ought  to  have  been  dissolved  on  the 
sworn  denials  In  the  answer.  The  decree  of 
the  chancellor  Is  reversed,  and  this  court, 
proceeding  to  render  the  decree  the  chancel- 
lor should  have  rendered,  doth  order  and  de- 
cree that  the  Injunction  issued  in  this  cause 
be,  and  the  same  is  hereby,  dissolved.  Be- 
versed  and  rendered. 


OOO  Ala.  zm 

PUIiLTAM  v.  SCHTMPF. 
(Supreme  Court  of  Alabama.     Nov.  7,  1803.) 
Pabtnbbsbip— What  Constitutbs. 
A  contract  under  which  defendant  is  to 
famish  a  houge  for  carrying  on  a  ghooting  gal- 
lery, and  plaintiff  to  fit  it  up  and  fumisb  the 
necessary  implements,  and  to  personally  conduct 
the  business,  net  profits  to  be  equally  divided 
between  them,  and  the  business  to  continue  as 
long  as  it  is  profitable,  does  not  make  them 
partners  inter  sese. 

Appeal  from  circuit  court.  Mobile  county; 
James  T.  Jones,  Judge. 

Action  by  Jarrett  Pulllam  against  Charles 
Schimpf  to  recover  damages  for  breach  of 
contract  There  was  judgment  for  defend- 
ant and  plaintiff  appeals.    Reversed. 

The  agreement,  the  breach  of  which  Is  the 
foundation  of  this  suit,  is  thus  alleged  in 
the  complaint:  "On  or  about  February  24, 
1802,  plaintiff  and  defendant  entered  into 
an  agreement  between  themselves  to  estab- 
lish and  run  a  shooting  gallery  In  a  certain 


building  on  Eoyal  street.  In  the  dty  of  Mo- 
bile, which  building  was  then  and  there  in 
possession  of  said  defendant  and  said  busi- 
ness to  be  managed  and  conducted  by  plain- 
tiff, under  which  agreement  the  said  plain- 
tiff was  to  fix  up  the  room  and  necessary 
partitions  in  a  manner  suitable  for  a  shoot- 
ing gallery,  and  to  furnish  the  rifles  and  tar- 
gets and  other  necessary  apparatus,  and  the 
defendant  was  to  furnish  the  building,  and 
the  net  profits  arising  from  said  business 
were  to  be  divided  between  the  said  phUntlff 
and  defendant"  The  plaintiff  further  al- 
leged that  although  the  agreement  provided 
that  the  business  was  to  continue  as  long 
as  the  same  was  profitable,  and  that  al- 
though It  was  being  run  so  that  the  net  prof- 
its were  about  $60  per  month  for  each,— the 
plaintiff  and  the  defendant,— the  defendant 
ousted  the  plaintiff  from  the  possession  of 
the  said  room,  and  locked  the  door  thereof, 
and  refused  to  permit  the  plaintiff  to  enter 
or  continue  his  business  In  said  room.  The 
defendant  demurred  to  the  complaint  on 
the  following  grounds:  (1)  Because  It  Is 
shown  that  the  plaintiff  and  the  defendant 
were  partners  under  an  agreement  for  an 
indefinite  period  of  time,  and  that  the  de- 
fendant therefore  had  the  right  to  dissolve 
the  said  partnership  without  his  knowledge, 
and  without  liability  to  plaintiff  for  any  dam- 
ages; (2)  because  plaintiff's  remedy  was  by 
a  bill  In  chancery  to  enjoin  the  defendant 
from  dissolving  the  partnership;  (3)  because 
the  complaint  shows  that  the  building  In 
which  the  copartnership  business  was  con- 
ducted was  the  property  of  the  defendant 
and  that  upon  dissolving  the  copartnership 
the  defendant  had  the  right  to  resume  the 
exclusive  possession  of  said  building.  On 
the  hearing  of  these  demurrers  the  court 
sustained  the  first  and  third  grounds,  and 
overruled  the  second;  and,  the  plaintiff  re- 
fusing to  plead  further,  judgment  was  ren- 
dered for  the  defendant 

Plllans,  Torrey  &  Hanaw,  for  appellant 
Faith  &  Brvln,  for  appellee. 

McGLBLLAN,  J.  As  we  interpret  the 
facts  laid  in  the  complaint  they  do  not  con- 
stitute a  partnership  between  the  plaintlflC 
and  the  defendant  The  latter  was  to  fur- 
nish a  house  in  which  the  business  of  a 
shooting  gallery  was  to  be  carried  on,  and 
the  former  was  to  arrange  and  fit  up  the 
house  so  as  to  adapt  it  to  the  uses  of  that 
business;  to  supply  the  necessary  imple- 
ments, aa  rifles,  targets,  and  the  like,  for 
carrying  on  the  business;  and  to  personally 
conduct  the  business.  The  net  profits  were 
to  be  equally  divided  between  them,  and  the 
business  was  to  continue  so  long  as  It  was 
profitable  or  paid  expenses.  There  was,  on 
these  facts,  a  community  of  profits,— a  mutual 
right  to  share  equally  in  the  net  profits,— 
but  no  community  of  risks.  The  defendant 
was  not  to  bear  any  of  the  losses  which 
might  be  incurred  in  the  business,  and  the 
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portion  of  net  profits  going  to  tbe  defendant 
was  purely  a  compensation  to  him  for  the 
use  of  his  house,— the  rent  of  the  building  in 
which  the  business  was  carried  on.  This 
we  find  to  be  the  Intent  and  meaning  of  the 
contract,  and  the  authorities  are  agreed  that 
such  a  contract  Is  not  one  of  partnership  inter 
scse.  Fall  V.  McRee,  36  Ala.  61:  Robinson 
T.  Bollock,  68  Ala.  618;  Mnyrant  v.  Marston, 
67  Ala.  453;  Humes  v.  O'Bryan,  74  Ala.  64; 
Nelms  V.  McGraw,  93  Ala.  245,  9  South. 
719.  The  demurrers  to  the  complaint,  pro- 
ceeding on  the  theory  .that  tbe  facts  alleged 
showed  that  tbe  parties  were  partners, 
should  bave  been  overraled.  Beversed  and 
remanded. 


on  Ala.  as4) 

KENT  et  al.  t.  MANSEL  et  ol.* 
(Sapreme  Conrt  of  Alabama.     May  18,  1883.) 

ADMiKiaTBATOBs— Sale  or  Realtt  to  Pat  Debts 
—Collateral  Attack. 
A  sale  of  an  intestate's  realty  to  pny 
debts,  under  Code,  S  2111,  which  requires  the 
applicant  for  such  sale  to  show  the  insufficiency 
of  the  personalty  by  deposition  of  disinterested 
witnesses,  cannot  be  held  void,  on  collateral  at- 
tack, on  mere  proof  thot  one  of  the  two  wit- 
nesses then  examined  was  of  the  same  name  as 
the  administrator  applying  for  the  sale,  and  tbe 
other  was  a  creditor  of  the  estate;  it  not  ap- 
pearing that  the  order  of  sale  did  not  contain 
all  findings  needful  to  its  validity,  that  of  proper 
proof  induded. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Ejectment  by  A.  H.  Kent  and  others 
against  Elizabeth  Mansel  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Re- 
versed. 

The  plaintiffs  sue  as  the  sole  heirs  at  law 
of  Randolph  Kent,  who  died  intestate;  and 
tbe  defendants  to  the  suit  are  the  children 
and  grandchildren  of  William  M.  Mansel  and 
Elizabeth  Mansel,  bis  wife,  both  of  whom 
were  dead  at  the  time  of  bringing  of  the 
suit.  The  land  sued  for  was  tbe  land  which, 
in  tbe  lifetime  of  Elizabeth  Mansel,  was  set 
apart  to  her  as  her  dower  Interest  in  tbe 
lands  owned  by  William  M.  Mansel  at  the 
time  of  his  death.  This  cause  was  tried  up- 
on an  agreed  statement  of  facts  set  out  in 
the  record,  from  which  it  appears:  That 
William  M.  Mansel,  a  resident  of  Montgom- 
ery county,  died  Intestate  on  the  Slst  May, 
1875,  being  the  owner  of  360  acres  of  land 
In  said  county,  which  is  described  In  said 
statement  of  facts.  That  on  tbe  4tb  Octo- 
ber, 1875,  William  T.  Hatchett  was  appointed 
administrator  of  his  estate  by  the  probate 
court  of  Montgomery  county.  That  on  the 
30tb  October,  1876,  said  Hatchett,  as  admin- 
istrator, filed  a  petition  in  the  probate  coturt 
of  Montgomery  county  to  sell  said  lands  to 
pay  the  debts  of  said  estate.  That  the  alle- 
gations of  said  petition,  important  to  be  con- 
sidered, are  "that  the  personal  property  of 
said  estate  is  insufilclent  for  the  payment  of 

>  Rehearing  denied  February  13,  18M. 


the  debts  thereof,  and  that,  tberefore,  It  is 
necessary,  and  will  be  to  tbe  interest  of  said 
estate,  to  sell  the  lands  hereinafter  named 
for  the  payment  of  the  debts  of  said  estate;" 
and  certain  minors,  whose  names  are  given, 
were  interested  in  said  estate  That  on  tbe 
trial  of  said  petition  the  evidence  of  two  wit- 
nesses—one by  the  name  of  William  T. 
Hatchett,  and  the  other,  H.  W.  Clark— was 
taken  by  deposition,  as  in  chancery  cases,  to 
show  the  necessity  for  the  sale.  That  It  does 
not  appear  whether  said  witness  William  T. 
Hatchett  is  the  same  William  T.  Hatchett 
who  was  tbe  administrator  of  the  estate,  but 
it  does  appear,  from  the  deposition  of  said 
witness  H.  W.  Clark,  that  be  was  a  creditor 
of  the  estate.  He  swore:  "I  am  a  creditor 
to  the  amount  of  $250,  with  interest  from  the 
17th  day  of  April,  1875,  balance  due  for  the 
purchase  money  of  land."  Bat  be  did  not 
know  who  else  were  creditors  of  said  estate. 
That  said  witness  William  T.  Hatchett  swore 
that  said  estate  owed  debts  to  the  amount  of 
about  ^00.  That  on  the  25th  January,  1877, 
the  probate  court  of  Montgomery  county,  on 
this  petition  and  evidence,  rendered  a  decree 
ordering  the  lands  of  the  estate  described 
in  the  petition  to  be  sold  for  the  payment  of 
its  debts,  and  a  sale  was  accordingly  made 
by  the  administrator,  at  which  H.  W.  Clark 
became  the  purchaser  at  the  price  of  9750, 
which  sale  was  reported  to  and  confirmed 
by  said  probate  coiurt,  and  a  deed  of  convey- 
ance was  ordered  to  be  made  to  said  pur- 
chaser; and  the  administrator,  accordingly, 
on  the  8th  of  November,  1878,  by  deed  duly 
executed,  conveyed  to  said  Clark  all  tbe 
"claim,  right,  title,  and  Interest  of  tbe  said 
Wm.  M.  Mansel,  deceased,"  in  and  to  said 
lands.  The  order  of  sale  made  by  tbe  .pro- 
bate court  is  not  set  out  in  the  record.  All 
that  appears  on  that  subject  Is  "that  on 
tbe  25th  day  of  January,  1887,  the  probate 
court  of  Montgomery  county  rendered  a  de- 
cree ordering  said  lands  to  be  sold  for  the 
payment  of  the  debts  of  said  estate  of  Wil- 
liam M.  Mansel,  deceased."  It  further  ap- 
pears that  on  the  11th  September,  1878,  tbe 
lands  sued  for  in  tbis  action,  which  are  a 
part  of  the  lands  which  were  sold  by  said 
administrator  to  pay  debts,  were  duly  set 
apart,  by  the  order  and  decree  of  the  probate 
court  of  Montgomery  county,  to  Elizabeth 
Mansel,  the  widow  of  the  intestate,  as  her 
dower,  and  she  went  Into  the  possession  of 
them,  and  that  she  and  those  claiming  under 
her  have  had  possession  of  said  dower  lands 
ever  since;  that  said  widow,  about  the  year 
1883,  moved  to  Texas,  where  she  died  on  the 
17tb  of  October,  1888.  It  also  further  ap- 
pears that  H.  W.  Clark  and  wife,  on  the  12tb 
of  September,  1881,  conveyed  said  lands  pur- 
chased by  him  at  said  administrator's  sale 
(which  Included  these  dower  lands  now  sued 
for)  to  Randolph  Kent;  but,  as  to  them,  be 
sold  only  the  reversionary  Interest,  after  the 
termination  of  tbe  widow's  dower  interest 
in  them;  that  said  Kent  was  put  in  the  pos- 
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session  of  said  lands,  accept  that  portion  set 
apart  as  dower,  and  afterwards  died  Intes- 
tate, leaylng  plaintiffs  as  his  sole  heirs  at 
law,  and  they  and  the  defendants  claim  tlUe 
from  the  said  William  M.  ManseL  The  rec- 
ord does  not  show  upon  what  plea  the  cause 
was  tried,  but  it  Is  presumed  It  was  tried  on 
the  general  issue.  The  court  gave  the  gen- 
eral charge  for  the  defendants,  and  refused 
the  same  charge  for  the  plaintiffs^  and. these 
rulings  are  assigned  as  error. 

B.  P.  Morinsett  and  A.  A.  Wiley,  for  ap- 
pellants.   (Qeo.  F.  Moore,  for  app^ees, 

HARALSON,  J.  Under  Abemathy  r. 
O'RelUy,  90  Ala.  495,  7  South.  919,  the  peti- 
tion In  this  case  would  be  insuncient  to  sup- 
port the  sale;  but  that  case  has  been  orer- 
ruled,  and  we  have  since  held  the  same  arts- 
mentB,  in  other  petttions,  to  be  anfacient 
Cottcm  T.  HoUoway,  12  South.  172,  and  Smith 
T.  Brannon,  12  South.  422,  (at  the  present 
torai.)  Section  2111  (2455)  of  the  Ck>de  pro- 
vides. In  case*  fear  the  sale  of  lands  for  the 
payment  of  the  debts  of  an  intestate,  that 
"the  applicant  must  show  to  the  cour^  that 
the  personal  property  of  'he  estate  is  insuffl- 
cient  for  the  payment  of  debts;  and  such 
proof  must  be  made  by  the  deposition  of  dis- 
interested witnesses."  The  point  Is  made  in 
this  case  that  the  proof  that  the  personal 
property  of  the  estate  was  insufflcient  to  pay 
its  debts  was  made  by  interested  witnesses, 
and  the  order  of  sale  is  therefore  void.  The 
two  witnesses  examined  were  William  T. 
Hatchett  and  H.  W.  Clark.  It  nowhere  ap- 
pears that  William  T.  Hatchett,  the  adminis- 
trator of  the  estate,  was  the  same  person 
who  was  examined  in  the  proceeding  as  a 
witness.  Identity  of  name,  as  has  been  held, 
is  presumptive  evidence  of  identity  of  per- 
son, in  the  absence  of  evidence  showing  that 
the  name  Is  borne  by  two  or  more  persona  in 
the  same  community.  Garrett  ▼.  State,  76 
Ala.  18;  Wilson  ▼.  HoU,  83  Ala.  529,  3  South. 
321;  Stevenson  v.  Murray,  87  Ala.  445,  6 
South.  SOI.  H.  W.  Clark,  aa  bis  evidence 
taken  in  that  proceeding  shows,  was  a  cred- 
itor of  the  estate,  whose  debt  was  to  be  paid 
out  of  the  proceed*  of  the  sale;  but,  if  inter- 
ested on  that  account,— which  it  is  nnneces- 
saiy  to  determine,— or  If  said  Hatchett  was 
in  fact  an  interested  witness,  such  interest 
on  the  part  of  either  or  both  of  the  witnesses 
cannot  affect  the  conclusion  we  reach.  The 
order  of  sale  of  said  lands,  made  by  the  pro- 
bate court,  is  not  set  out  in  the  agreed  state- 
ment of  facts  appearing  in  the  transcript,  on 
which  the  case  was  tried  in  the  circuit  court 
The  statement  is  made,  simply,  that  the 
court  rendered  a  decree  ordering  sold  lands 
to  be  sold,  for  the  payment  of  the  debts  of 
said  estate.  The  duty  devolved  on  the  pro- 
bate court,  having  acquired  jurisdiction  In 
the  premises,  to  determine  whether  or  not 
the  evidence  in  the  proceeding  had  been  tak- 
en in  the  manner  required  by  the  statute^ 


upon  which  a  valid  order  of  sale  could  be 
made,  and  was  sufficient  for  that  porpoae; 
and  if  the  court  foimd  it  was  so  taken,  and 
was  sufficient,  the  adjudication  is  final  and 
conclusive  on  all  persons,  however  erroneous, 
unless  set  aside  on  appeal  Goodwin  v.  Sims, 
86  Ala.  107,  6  South.  587.  We  must  presume 
that  the  order  or  judgment  of  the  court  con- 
tained all  that  was  necessary  to  upfiold  its 
validity,  including  the  finding  that  proot  of 
the  necessity  of  the  sole  to  pay  the  debts 
was  made  by  disinterested  witnesses,  and 
was  sufficient.  We  have  been  referred  to  the 
cose  of  Stevenson  v.  Murray,  supra,  as  sup- 
porting the  contention  of  appellees.  But  It 
is  there  expressly  and  correctly  stated  "that 
when  the  attack  l^m  an  order  of  this  charac- 
ter] Is  Gollat^al,  either  by  the  validity  of  the 
order  being  drawn  in  question  incLdentally, 
in  other  suits  or  proceedings,  [as  is  the  case 
here,]  or  by  petition  to  vacate  the  decree 
made  In  and  at  a  subsequent  term  of  the 
court  which  rendered  it,  the  rule  is  well  set- 
tled with  respect  to  this,  as  well  as  all  other 
judgments  and  decrees  in  cases  in  which  ju- 
risdiction has  attached,  that  the  matter  re- 
lied on  as  avoiding  the  adjudication  must 
appear  affirmatively  on  the  face  of  the  rec- 
ord." Pettus  V.  McClanahan,  52  Ala.  ^. 
Presuming,  as  we  must,  that  no  such  inva^ 
Itdity  appears  on  the  face  of  the  order  of 
sale,  we  hold  that  the  coiut  erred  in  giving 
the  general  charge  in  favor  of  defendants, 
and  in  refusing  to  give  it  for  the  plaintiffs. 
Beversed  and  remanded. 


(M  Ala.  1} 

COMMERCTAI,  FIRE  INS.  00.  v.  BOARD 
OF  REVENUE  OF  MONTGOM- 
ERY COUNTY. 
(Supreme  Conrt  of  Alabanuu     Dec.  16,  1S92.) 

Tazatiok— Capital  Btook  of  CoBPOKATioas— 
Investiibkt. 

1.  since  one  sum  of  money  cannot  serve  as 
capital  for  two  companies,  and  the  capital  of 
domestic  corporatloiis  must  be  certified  to  the 
state,  a  domestic  inaurance  company  is  estopped 
to  assert  that  part  of  its  capital  stock  is  not 
taxable  becanse  "invested  in  property  which  is 
otherwise  taxed  as  property,^  (Code  1886^  | 
453,  subd.  9,)  vis.  in  the  capital  stock  ot  a  state 
bank. 

2.  Code  1886,  |  1535,  snbd.  7,  aothorizing 
Incorporated  insurance  companies  to  "invest 
their  money  in  real  or  personal  property,  stock* 
or  choses  in  action,"  does  not  aothorize  such  a 
company  to  subscribe  for  stock  In  a  projected 
corporation. 

McClellan  and  Walker,  JT.,  dissenting. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Petition  by  the  Commercial  Fire  Insurance 
Company  to  the  board  of  revenue  of  Mont- 
gomery county  to  have  an  assessment  made 
by  the  tax  assessor  of  Montgomery  county 
against  the  petitioner  reduced  by  deducting 
from  said  assessment,  among  otber  Items, 
$51,000  of  the  capital  stock  of  the  Commer- 
cial Fire  Insurance  Company,  alleged  to 
have  been  invested  In  the  capital  stock  of 
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the  Bank  of  Montgomery.  The  petition  was 
denied  by  the  board  of  revenue,  and  the 
cause  was  carried  to  the  circuit  court  by 
certiorari.  From  a  Judgment  denying  the 
claim,  petitioner  appeals.    Affirmed. 

Tompkins  &  Troy,  for  appellant  Moore  & 
B^nley,  for  appellee. 

STONE,  a  J.  The  appellant,  the  Com- 
mercial Fire  Insurance  Company,  and  the 
Bank  of  Montgomery,  each  of  them,  is  a  pri- 
vate corporation  under  the  laws  of  this  state. 
The  capital  stock  of  each  of  these  corpora- 
tions is  $100,000.  The  purpose  of  the  pres- 
ent proceeding,  instituted  by  the  insurance 
company,  is  to  obtain  relief  from  state  and 
county  taxes  assessed  against  its  capital 
stock,  to  the  extent  of  $51,000  of  such  cap- 
ital stock,  on  the  following  ground:  "That 
said  capital  is  invested  as  follows:  |S1,000 
thereof  in  the  capital  stock  of  the  Bank  of 
Montgomery,  a  corporation  organized  under 
the  general  incorporation  laws  of  the  state 
of  Alabama,  authorized  to  do  a  banking 
business."  The  petition  then  sets  up  other 
exemptions  claimed,  but  no  question  is  rais- 
ed, on  this  appeal,  as  to  those  other  asserted 
exemptions.  We  will  confine  what  we  have 
to  say  to  the  one  Item  of  $51,000,  invested  in 
the  capital  stock  of  the  Bank  of  Montgom- 
ery. The  petition  further  avers  "that  its 
said  capital  stock  was  not  worth,  on  the  Ist 
day  of  January,  1890,  exceeding  the  sum  of 
one  hundred  thousand  dollars;  that  said 
stock  held  by  it  in  the  Bank  of  Montgomery 
was  at  that  time  worth  par,  and  has  been 
returned  to  said  tax  assessor  by  said  bank 
for  taxation  at  par,"  Petitioner  claims  that 
it  "was  not  bound  to  return  for  taxation  said 
capital  stock  held  by  it  in  the  Bank  of 
Montgomery;  •  •  •  that  the  same  was  re- 
turned for  taxation  by  the  corporation  Is- 
suing the  same,  and  It  was  liable  to  be  tax- 
ed, and  the  taxation  thereon  charged  against 
the  said  corporation;  and  petitioner  avers 
the  fact  to  be  that  said  corporation  did  re- 
turn for  taxation  its  capital  stock,  as  herein- 
before stated."  Petition  then  averred  that 
the  tax  assessor  had  refused  to  allow  a  cred- 
it to  it  of  the  $51,000  of  its  capital  stock  so 
invested  In  that  amount  of  the  capital  stock 
of  the  Bank  of  Montgomery.  The  petition 
from  which  we  have  copied  was  filed  with 
the  board  of  revenue  of  Montgomery  county, 
and  by  that  body  disallowed.  The  conten- 
tion was  then  carried  by  certiorari  to  the 
circuit  court,  and  again  the  claim  was  dis- 
allowed. From  that  Judgment,  the  present 
appeal  Is  prosecuted. 

Under  our  revenue  law  (Code  1886,  i  453)  it 
Is  provided  that,  "for  the  use  of  the  state, 
and  to  raise  revenue  therefor,'  there  is  levied 
an  annual  tax  of  sixty  cents  on  each  hun- 
dred dollars  In  value,  upon  the  following 
property:  •  •  •  9.  The  capital  stock  of  all 
corporations,  companies  or  associations,  cre- 
ated or  existing  under  any  law  in  force  in 


this  state,  except  such  i>ortlon8  of  the  capi- 
tal stock  as  may  be  invested  In  property 
which  is  otherwise  taxed  as  property,  the 
same  to  be  paid  by  the  corporation,  com- 
pany, or  association;  but  when  such  corpora- 
tion, company,  or  association  pays  the  taxes 
in  this  chapter  levied  upon  the  shares  Into 
which  its  capital  stock  Is  divided,  or  the  same 
Is  paid  by  the  shareholders,  such  corporation, 
company  or  association  shall  only  be  re- 
quired to  pay  the  taxes  levied  on  the  real 
and  personal  estate  owned  by  It,  unless  its 
investments  are  otherwise  herein  taxed." 
The  word  "only"  appears  to  be  redundant 
and  misplaced  in  this  section.  The  tax  rate 
has  been  reduced  since  the  adoption  of  the 
Code  <a  1886.  See  Sees.  Acts  1888-89,  pp. 
42,  61.  We  have  a  genwal  law  in  relation 
to  insurance  companies,  commencing  with 
section  1631  of  the  Code  of  1886.  Such  com- 
panies are  clothed  with  large  and  liberal 
powers.  Code,  {  1535.  Our  general  banking 
law  is  found  in  th6  chapter  which  commences 
with  section  1531  of  the  Code  of  1886.  The 
powers  of  such  banks  are  enumerated  In  sec- 
tion 1526.  It  will  be  seen  that  the  two 
classes  of  corporatJons  have  very  many  pow- 
ers in  common.  Each  is  required  to  have  a 
capital  stock,  subscribed  In  good  faith,  of  not 
less  than  $50,000,  of  which  not  less  than  $25,- 
000  must  be  actually  paid  In  by  the  subscrib- 
ers before  the  filing  of  the  declariitlon  prelim- 
inary to  incorporation.  Code  1886,  !§  1522, 
1532.  What  is  capital  stock  of  corporations, 
and  why  are  they  required  to  have  a  capital 
stock  paid  in?  "Capital  stock  is  the  sum 
fixed  by  the  corporate  charto:  as  the  amount 
paid  in,  or  to  be  paid  m,  by  the  stockholders 
for  the  prodecutlou  of  the  business  of  the 
corporation,  and  for  the  benefit  of  corporate 
creditors.  The  capital  stock  is  to  be  clearly 
distinguished  from  the  amoimt  of  property 
possessed  by  the  corporation.  •  •  •  At 
common  law  the  capital  stock  does  not  vary, 
but  remains  fixed,  although  the  actual  prop- 
erty of  the  corporation  may  fluctuate  widely 
In  value,  and  may  be  diminished  by  losses,  or 
Increased  by  gains."  Cook,  Stock  &  S.  g  3. 
"A  stockholder  has  no  legal  tlUe  to  the  prop- 
erty or  profits  of  the  corporation  until  a  divi- 
dend is  declared,  or  a  division  made  on  the 
dissolution  of  the  corporation."  Id.  {  4a. 
"A  stockholder  in  an  Insurance  company  has 
the  same  rights  that  a  stockholder  in  any 
other  corpcHratlon  has."  Id.  §  4a,  "A  share 
of  stock  may  be  defined  as  a  right  which  its 
owner  has  in  the  management,  profits,  and 
ultimate  assets  of  the  corporation.  By  the 
court  of  appeals  of  New  York  It  is  said  tha^ 
'the  right  which  a  shareholder  In  a  corpora- 
tion has,  by  reason  of  his  ownership  of 
shares,  is  a  right  to  participate,  according  to 
the  amount  of  stock,  in  the  surplus  profit^* 
of  the  corporation  on  a  division,  and  ulti- 
mately on  its  dissolution,  In  the  assets  re- 
maining after  payment  of  Its  debts.' "  Id,  I 
5.  In.  NeUer  v.  Kelley,  69  Pa.  St.  403,  Jus- 
tice Sharswood  said:    "A  share  of  stock  is 
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an  incorporeal.  Intangible  thing.  It  is  a  right 
to  a  certain  proportion  of  the  capital  stock  of 
a  corporatioik,  (never  realized  except  upon 
the  dlssolutliHi  and  winding  np  of  the  cor- 
poration,) with  the  right  to  recrive,  in  the 
mean  time,  >nch  profits  as  may  tte  made  and 
declared  in  the  shape  of  dividends."  Ques- 
tions have  arisen  on  the  liability  of  stock- 
holders to  pay  for  sto<^  subscribed,  the  ob- 
jection being  urged  that  irregularity  had  in- 
tervened In  the  organization,  either  acciden- 
tal, intentional,  or  fraudulent  In  2  Morse, 
Banks,  I  669,  replying  to  this  objection,  it  Is 
said:  "This  plea  cannot  be  sustained  to  the 
injury  either  of  corporate  creditors  or  of 
subsequent  bona  fide  purchasers  or  holders 
of  the  stock,  who  have  taken  it  without  par- 
ticipation in,  or  knowledge  of,  any  Illegality 
or  fraud.  •  •  •  It  might  avail  if  the  ques- 
tion lay  only  between  the  bank  and  the  sub- 
scriber; but  the  corporation,  in  such  cases.  Is 
not  regarded  as  the  real  or  exclusive  party 
in  interest  It  Is  rather  a  trustee  for  the 
creditors;  and  they,  who  are  therefore  the 
real  parties,  are  certainly  not  in  delicto." 
Section  671:  "To  the  doctrine  of  trust  must 
be  referred  the  further  principle  that  a  sub- 
scription for  bank  stock  cannot  be  diminish- 
ed after  It  is  once  made:  So  soon  as  It  is 
legally  complete  it  is  an  obligation  from 
which  even  the  directors  cannot  grant  the 
subscribe  any  absolution,  either  for  the 
whole  or  for  any  part  which  will  avail  him 
as  against  persons  who  were  creditors  of  the 
corporation  prior  to  the  diminution.  The  di- 
rectors do  not  represent  these  persons,  and 
are  unauthorized  to  discharge  an  Indebtedness 
of  which  they  are  the  real  beneficiaries. 
•  •  •"  Section  672:  "The  doctrine  that 
the  stock  subscriptions  are  in  the  nature  of 
a  trust  fund  for  payment  of  corporate  lia- 
bilities seems  to  be  well  established.  From 
it  results  the  principle  that  subscribers  can- 
not avail  themselves  of  the  statute  of  limita- 
tions in  bar  ot  the  claims  of  creditors  to  have 
payment  made;  for  the  subscribers  are 
chargeable  with  the  trust  and,  though  the 
corporation  may  nev^  have  seen  fit  to  en- 
force it  yet  the  cestuis  do  not  thereby  lose 
their  rights."  Semple  v,  Olenn,  91  Ala.  245, 
6  South.  46,  and  9  South.  265;  2  Mor.  Corp. 
11  787-789;  Wood  v.  Dummer,  3  Mason,  308. 
The  foregoing  quotations  are  made  with 
a  view  of  presenting  clearly  and  fully  the 
nature  and  object  of  capital  stock  in  a  cor- 
poration. As  properly,  it  has  peculiar  at- 
trlbutea  Collectively,  It  is  the  property 
of  the  corporation,  while  the  ownership  of 
the  shares  is  In  the  shareholders.  Sale  and 
disposition  of  the  shares  by  the  several 
owners  is  free  and  untrammeled,  save  as 
the  law,  or  by-laws  of  the  corporation,  may 
have  prescribed  rules.  Not  so  the  capital 
stock.  That  is  a  security  or  pledge  the 
law  exacts  as  a  condition  on  which  it  grants 
the  corporate  franchise,— the  right  to  incur 
liabilities,  for  the  discharge  of  which  no  re- 
sponsibility rests  on  any  natural  person.    It  ', 


Is  the  Indispensable  condition  on  which  the 
lawmaking  power  grants  the  franchise,  be- 
cause the  law  and  public  policy  so  declare. 
And  the  capital  stock  is  a  trust  fund,— a 
trust  for  the  benefit  and  security  of  the  cor- 
poration's creditors.  The  directory  or  gov- 
erning body  of  the  corporation  are  trustees, 
charged  with  the  duty  of  guarding  the  trust 
fund,  and  preserving  it  for  the  uses  for  which 
it  was  placed  in  trust  The  uses  are— First, 
to  meet  and  discharge  any  liabilities  and 
debts  of  the  corporation  which  disaster  may 
bring  upon  It;  and,  second,  to  restore  to 
the  shareholders,  when  the  corporation  is 
wound  up,  whatever  of  the  capital  stock 
and  accumulated  gains  may  remain  on  hand 
after  discharging  the  corporation's  liabili- 
ties to  creditors.  It  is  not  intended  to  be 
affirmed  that  the  governing  board  of  the  cor- 
poration is  required  to  keep  the  capital  stodc 
unemployed  in  its  locked  vaults.  It  should 
be  utilized  with  a  view  of  making  It  produc- 
tive in  some  line  of  investment  or  operation 
within  the  scope  of  its  corporate  powers. 
There  is  this  limitation  to  its  authwized  use: 
It  must  be  within  the  scope  of  the  corpo- 
rate powers,  and  must  be  done  with  refer- 
ence to  the  Interest  and  success  of  the  cor- 
poration whose  capital  stock  it  is.  When  this 
Is  the  case,  there  is  fidelity  in  the  execution 
of  the  trust  If  this  trust  fund  be  misap- 
plied to  objects  or  uses  outside  of  the  scope 
of  the  corporate  powers,  this  is  a  breach 
of  trust  and  fastens  a  personal  liability  on 
those  who  perpetrate  the  wrong,  commen- 
surate with  the  Injury,  if  any,  caused  by  the 
misapplication;  and  persons  receiving  the 
tmst  fund  so  misapplied,  knowing  it  to  be 
such,  make  themselves  trustees  In  invltum, 
and  render  themselves  liable  to  the  corpora- 
tion whose  funds  are  thus  misapplied,  or  to 
the  creditors  of  the  corporation,  for  any 
diminution  the  trust  fund  may  suffer  in  the 
transaction.  Among  the  powers  conferred 
on  Incorporated  insurance  companies  by  our 
statute  are  the  following,  embraced  in  Code 
of  1886,  i  1535,  subd.  7:  "To  invest  theh- 
money  in  real  or  personal  property,  stocks 
or  choses  in  action,  and  to  sell  the  same;  to 
lend  money,  discount  bills,  and  secure  the 
payment  thereof;  to  buy  and  sell,  exchange, 
and  receive  and  pay  out  deposits."  These 
are  comprehensive  iwwers.  What  Is  meant 
by  the  language^  "To  Invest  thebr  money  in 
*  *  *  stocks  or  choses  in  action,  and  to 
sell  the  same?"  Will  it  or  can  it  be  con- 
tended that  the  authority  to  invest  in  stocks 
confers  the  power  to  subscribe  to  the  capital 
stock  of  another  corporation  in  process  of 
organization?  And,  if  it  confer  the  authori- 
ty to  subscribe  for  stock  and  become  a  stock- 
holder in  another  corporation,  in  what  de- 
scription of  corporation  may  the  insurance 
company  become  a  stockholder?  The  stat- 
ute employs  only  the  generic  word  "stoclu;" 
and  that  word,  if  it  include  bank  shares,  ap- 
plies equally  to  shares  in  all  private  corpo- 
rations.   Oaa  the  insurance  company  Invest 
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Its  capital  stock,  and  thus  become  a  stock- 
holder In  any  and  every  description  of  pri- 
vate corporation,  at  the  mere  will  and  pleas- 
ore  of  its  governing  body?  The  vast  variety 
of  corporations  now  in  use  and  operation 
need  not  be  referred  to  to  show  to  what  ex- 
treme results  this  interpretation  would  lead. 
Railroads,  telegraph  lines,  telephones,  ex- 
press companies,  mining  and  manufacturing 
enterprises,— these  are  only  a  few  of  the 
numerous  subjects  of  incorporation  under 
the  law.  Oan  an  Incorporated  insurance 
company,  under  our  statute,  subscribe  for 
stock  in  the  organization  of  each,  ail,  or  any 
of  the  numerous  corporations  now  so  com- 
mon in  human  transactions?  The  statute 
lias  a  different  meaning.  Stocks— shares  in 
corporations— have  come  to  be,  In  a  large 
degree,  a  subject  of  commercial  dealing  and 
speculation.  The  newspapers  contain  tables 
of  the  ruling  prices  of  stocks  as  their  mar- 
ket value  fluctuates.  These  notices  refer  to 
the  shares  of  stock  In  organized  corporations. 
Their  sale  neither  increases  nor  diminishes 
the  capital  stock  In  the  corporation;  It 
neither  adds  to,  nor  takes  from,  the  corpora- 
tion one  dollar  of  its  stock.  It  simply  chan- 
ges its  ownership  pro  tanto.  The  capital 
remains  In  the  cwporatlon  Intact,  and  the 
security  it  furnishes,  and  Is  intended  to  fur- 
nish, the  creditors  of  the  corporation,  re- 
mains unimpaired.  When  we  speak  of  "cap- 
ital stock"  of  a  corporation  we  are  under- 
stood to  refer  to  the  sum  subscribed  in  its 
organization.  When  we  speak  of  "stock" 
we  mean  the  certificates  issued  by  the  cor- 
p<Hw.tlon  to  the  shareholders,  whldi  certifi- 
cates, like  titles  to  property,  furnish  the  evi- 
dence of  ownership  of  the  shares  of  stock. 
Capital  stock  is  the  aggregate  of  money  or 
other  valuable  thing  contributed  or  paid  into 
the  common  treasury,  as  a  condition  of  the 
exercise  of  corporate  functions,  and  a  secu- 
rity for  their  faithful  and  prudent  exercise. 
It  is  the  property  of  the  corporation,  charged 
with  a  trust.  It  is  true,  but  nevertheless  In 
its  possession  and  under  its  control.  The 
stock,  stocks,  or  shares  of  stock  do  not  be- 
long to  the  corporation.  They  belong  to 
the  shareholders,  and  are  exclusively  under 
the  individual  control  of  the  several  owners. 
The  stocks  which  the  statute  authorizes  in- 
surance companies  to  invest  their  money 
la  cannot  mean  capital  stock  owned  and  to 
be  held  by  the  corporation.  This,  we  have 
seen,  is  a  tmst  fund.  It  means  the  stock 
owned  by  stockholders,  usually  evidenced 
by  stock  certificates.  Stock,  as  a  subject  of 
commercial  dealing,  is  what  the  legislatwe 
meant  in  the  statute  we  are  Interpreting. 
The  very  connection  in  which  the  word  is 
used  in  the  statute  confirms  this  interpre- 
tation. 'To  Invest  their  money  In  •  •  • 
stocks  or  choses  in  action,  and  to  sell  the 
same,"  is  the  language  employed.  Th»e  is 
not  even  a  comma  I>etween  the  words 
"stocks"  and  "choses  in  action,"  nor  a  shade 
of  difference  In  the  powers  conferred  as  to 


each.  The  power  to  invest  in  and  to  sell  is 
very  appropriate  language  when  applied  to ' 
commercial  dealings.  It  is  very  inapt  if  the 
intention  was  to  confer  authority  to  sub- 
scribe for  stock  in  the  formation  of  another 
corporation. 

The  interpretation  we  have  given  to  the 
present  record,  to  the  effect  that  the  insur- 
ance company  invested  $51,000  of  its  capital 
Stock  in  subscribing  that  amount  of  It  to  the 
capital  stock  of  the  Bank  of  Montgomwy 
when  the  latter  corporation  was  being  torm- 
ed.  is  rested  on  the  language  of  the  petition 
for  certiorari  which  brings  this  case  before 
us.  The  correctness  of  our  Interpretation  is 
placed  beyond  controversy  by  the  brief  and 
argument  of  appellant's  counsel.  It  is  there, 
In  effect,  admitted,  and  attempted  to  be  Jus- 
tified, that  when  the  bank  was  being  or- 
ganlzed,  the  capital  stock  of  the  one  was  In- 
vested in  the  other,  to  the  extent  of  the 
credit  claimed.  This,  of  course,  means  that, 
to  that  extent,  the  capital  stock  of  the  in- 
surance company  became  the  capital  stock 
on  the  bank.  Cook,  Stock  &  S.  §  317,  and 
notes,  treats  of  the  power  of  one  corporation 
to  subscribe  for  stock  in  another.  It  is  there 
said:  "An  insurance  company  has  no  power 
or  legal  right  to  subscribe  for  stock  In  a  sav- 
ings bank  and  building  association,  nor  to 
purchase  stock  In  another  insurance  compa- 
ny." In  section  316  the  same  authw  said: 
"A  banking  corporation  has,  at  common  law, 
no  power  to  purchase  or  invest  in  another 
corporation,  whether  that  other  corporation 
be  Itself  a  bank  or  of  a  different  business." 
In  1  Mor.  Corp.  H  431,  432,  the  right  of  a 
private  corpewatlon,  on  common-law  princi- 
ples, to  deal  in  the  stocks  of  another  cor- 
poration, is  discussed,  and  the  limited  ex- 
tent to  which  it  can  so  deal  is  defined.  It  is 
not  one  of  the  direct  grants  of  power  with 
which  it  Is  clothed,  but  a  mere  incidental 
means  for  conserving  some  interest  which 
becomes  Imperiled.  It  may  accept  them  as 
security  for  the  payment  of  money,  and, 
when  necessary,  may  receive  them  In  pay- 
ment of  a  doubtful  debt  But  this  same 
learned  author,  in  section  433,  employs  this 
language:  "A  corporation  cannot,  in  the  ab- 
sence of  express  statutory  authority,  become 
an  incorporator  by  subscribing  for  shares  in 
a  new  corp<wation;  nor  can  it  do  this  In- 
directly through  persons  acting  as  its  agents 
or  tools."  In  treating  this  case,  we  must 
bear  in  mind  the  precise  question  we  have 
in  hand.  The  attempt  was  being  made  to 
collect  the  taxes  off  the  capital  stock  of  the 
Commercial  Fire  Insurance  Company,— the 
capital  of  that  corp<vation,— and  nothing 
else.  Code,  {  463,  subd.  9.  The  tax  is,  by 
statute,  levied  on  the  capital  stock  of  cor- 
porations. In  the  corporation's  petition  to  be 
relieved  of  a  part  of  the  tax  thus  levied,  it 
describes  It  as  a  tax  on  the  capital  stock.  It 
avers  "that  said  capital  stock  Is  Invested, 
•  •  •  $51,000  thereof  In  the  capital  stock 
I  of  the  Bank  of  Montgomery."    The  corpora- 
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tion  owned  its  capital  stock,  and  presnmp- 
tlvel-^  at  least,  did  not  own  the  shares  of  its 
capuiil  stock.  Hence,  the  propriety  and  rea- 
sonableness of  the  averment  that  it  was  Its 
rapitnl  stock  that  was  so  invested,  and  not 
shares  In  Its  capital  stock;  pretermitting,  for 
the  sake  of  argument.  Its  want  of  corporate 
power  to  so  Invest  its  capital  stock.  The  ex- 
act and  specific  case  made  in  the  petition  is 
that  the  capital  stock  of  one  corporation— the 
thing  itself—  is  Invested  in  the  capital  stock 
of  another  cori>oration;  and,  it  may  be  add- 
ed, this  averment  was  necessary  to  give  the 
petition  a  semblance  of  merit  Capital  stock 
—the  Insurance  company's  capital  stock— was 
the  subject  of  the  tax;  and,  in  order  to 
maintain  the  discount  or  deduction  claimed^ 
it  was  necessary  to  aver  and  show  that  that 
specific  subject  of  taxation,  the  capital  stock, 
or  some  portion  of  it,  had  been  "Invested  in 
property  which  is  otherwJ.se  taxed  as  proper- 
ty." We  are  thus  confronted  with  the  ques- 
tion, can  one  and  the  same  sum  of  money, 
at  one  ond  the  same  tljne,  serve  the  pur- 
pose of  capital  stock  tor  two  corporations? 
We  have  shown  by  the  highest  legal  author- 
ity that  the  capital  stock  of  a  corporation  Is 
a  trust  fund  for  the  security  and  benefit  of 
the  creditors  of  the  corporation,  and  that  the 
managing  board  fills  the  relation  of  trus- 
tee for  Its  preservation  and  administration. 
CkMporations,  acting  within  the  scope  of  cor- 
porate powers,  fix  no  liability  on  their  otfl- 
cers  or  on  any  one  else.  Th^  charge  only 
the  corporation.  Hence,  the  purpose  and 
policy  of  requiring  a  capital  stock  as  securi- 
ty and  Indemnity  of  persons  who  become  Its 
creditors.  The  lawmaking  power  confers  on 
them  privileges,— a  francliise,  a  right  to  make 
contracts  in  its  artificial  name  without  fas- 
tening a  liability  on  any  natural  persons;  and 
It  exacts  from  them,  as  a  condition  on  which 
it  grants  this  franchise,  this  privilege  and 
power,  that  they  place  a  capital  stock  in 
safe  pledge  for  the  security  of  their  credit- 
ors. And  this  capital  stock  Is  a  permanent 
investment,  with  no  power  in  the  sharehold- 
er to  withdraw  it  imtll  the  corporation  is 
wound  up  and  all  its  debts  paiA,  and  no 
power  in  the  managing  board  to  permit  it 
to  be  withdrawn  at  the  exiieuse  of  creditors. 
It  is  a  trust  fund  in  the  corpora.ti(».'s  treasu- 
ry, to  be  used  only  In  its  interest;  and  what- 
ever of  profit  or  emolument  it  may  yield  be- 
longs, of  right,  to  the  corpOTation,  its  credit- 
ors and  shareholders.  It  must  be  kept  with- 
in the  corporation,  and  under  its  control,  to 
meet  the  purpose  for  which  it  was  required 
to  be  raised  and  paid  in.  It  Is  not  material- 
ly unlike  any  other  pledge  that  is  placed  as 
a  guaranty  of  faithful  performance  of  debt 
or  duty.  It  Is  a  fixed  pledge  until  the  debt 
Is  paid  or  the  duty  performed. 

Such  being  the  nature,— the  status,— of  cap- 
ital stock  in  a  corporation,  can  one  and  the 
dame  fund  supply  this  want,  and  fill  this 
condition,  for  two  corporations?  The  law  re- 
quired $100,000  of  capital  stock  as  a  condi- 


tion on  which  it  granted  the  corporate  tnm.- 
chlse  for  that  amount  of  capital  to  the  Com- 
mercial Fire  Insurance  Company,  and  the 
same  amount  from  the  Bank  of  Montgomery 
as  the  condition  on  which  it  conferred  a  sim- 
ilar franchise  on  it  Will  a  single  sum  of 
$100,000  meet  and  satisfy  this  double  de- 
mand? The  law  does  not  grant  acts  of  incor- 
poration in  the  undoubting  faith  and  trust 
that  they  will  be  profitably  and  successfully 
administered.  If  there  was  neither  distrust 
nor  doubt,  no  guaranty,  no  pledge,  no  capital 
stock  paid  in,  should  be  required.  The  law, 
basing  its  action  on  experlen<!e,  requires  this 
guaranty, — ^thls  security,— because  human  en- 
terprises often  miscarry.  Let  ns  suppose 
that  in  the  case  before  ns,  disaster  should 
overtake  both  corporations,  and  It  shonld  be- 
come necessary  to  exhaust  the  capital  stodc 
of  each  in  the  payment  of  its  liabilities.  Is 
it  not  manifest  that  the  $100,000  the  law  re- 
quires as  a  pledge  and  guaranty  from  eacit 
company  would  not  be  forthcoming?  Fifty 
dne  thousand  dollars  of  the  sum  could  not 
meet  the  double  demand  of  tliat  sum  from  th' 
respective  creditors  of  the  two  companies. 
One  dollar  cannot  pay  two.  Let  us  take  a 
further  step.  If  corporation  No.  1  can,  of  its 
$100,000  of  capital  stock,  supply  $51,000  of 
the  $100,000  the  law  requires  of  corporation 
No.  2,  and  yet  retain  its  $100,000  of  stock,  no 
sound  argument  can  tte  formulated  wliy  it 
could  not  furnish  the  bank  with  the  whole 
$100,000  of  capital,  with  the  same  result. 
And  if  corporation  No.  1  can,  from  its  own 
capital,  furnish  the  capital  stock  of  corpora- 
tion No.  2,  why  cannot  corporation  No.  2  ren- 
der the  same  service  to  corporation  No.  8? 
And  why  cannot  this  process  be  carried  on 
indefinitely?  Would  not  snch  proceeding  be 
an  utter  subversion  of  the  purpose  and  policy 
which  require  that  corporations,  as  a  condi- 
tion of  the  franchise  they  ask  to  be  dothed 
with,  shall  furnish  this  security  for  those 
with  whom  they  propose  to  have  dealings? 
These  questions  can  receive  but  one  answer, 
and  that  answer  is  that  corporations  have  no 
authority  to  subscribe  their  own  capital  stock 
in  the  capital  stock  of  another  corporation  in 
process  of  organization. 

The  claim  set  up  by  appellant  In  this  case, 
as  we  have  shown,  is  rested  on  the  statutory 
authority  given  to  insurance  companies  "to 
Invest  their  money  in  real  and  personal  prop- 
erty, stocks  or  choses  in  action,  and  to  sell 
the  same."  Ttiis  is  tlie  entire  authority  con- 
ferred; and,  as  we  have  shown,  the  i>ower 
to  subscribe  for  shares,  and  thus  aid  in  the 
formation  of  another  cori)oration,  is  not 
among  the  general,  incidental,  or  implied 
powers  a  corporation  is  clothed  with.  Unless 
such  power  is  expressly  granted,  it  does  not 
exist  The  governing  body  of  a  corporation 
does  not  act  for  Itself,  but  for  another,— the 
corporation.  The  corporation  is  the  principal: 
the  governing  board  the  agent  In  the  mat- 
ter we  have  in  hand,  the  irawer  of  such  gov- 
erning board  is  not  distinguishable,  oo  any 
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soimd,  legal  principle,  from  that  of  an  agent 
or  attorney  In  fact,  constituted  by  private 
appointment  Neither  can  do  acts  binding  on 
the  principal  beyond  the  scope  of  the  power 
conferred,  and  the  rule  and  principle  for  ad- 
measuring the  power  of  each  must,  of  neces- 
sity, be  the  same.  Now,  let  us  suppose  that 
A.,  ft  private  person,  by  power  of  attorney, 
constitutes  B.  his  agent  and  attorney  in  fact, 
with  power  "to  invest  his  [the  prlndpal's] 
money  in  real  and  personal  property,  stocks 
and  cboses  in  action,  and  to  sell  the  same." 
l«t  US  suppose,  further,  that,  under  this  power 
B.  should  attempt  to  invest  A.'s  money  In 
subscribing  for  shares  in  a  projected,  unor- 
ganized corporation.  Would  any  one  con- 
tend that  the  power  of  attorney  had  given 
him  authority  to  do  so?  Most  assuredly  not 
When  the  attempt  was  made  to  Invest  the  In- 
surance company's  capital  stock  Iq  the  bank's 
capital  stock,  the  governing  board  did  an  act 
which  was  ultra  vires.  Failing  to  bind  the 
corporation,  did  not  the  act,  like  aU  such  at- 
tempts by  trustees,  simply  bind  the  memb«:« 
of  the  board  personally?  They  could  not 
thereby  Invest  the  capital  stock  of  fhe  in- 
surance company,  for  that  was  a  trust  fund. 
They  were  without  power  or  authority  to  so 
invest  it  And  if,  in  the  fluctuations  of  trade, 
it  shall  become  necessary  to  resort  to  the 
capital  stock  of  that  company  to  meet  Its 
liabilities,  could  the  plea  that  it  had  been  in- 
vested in  the  capital  stock  of  another  corpora- 
tion avaU  anything?  To  render  such  defense 
available,  should  not  the  attempted  invest- 
ment be  such  as  the  corporate  authorities 
were  authorized  to  make?  "Capital  stock 
does  not  vary,  but  remains  fixed.  •  •  • 
The  directors  do  not  represent  these  pwsons, 
[the  creditors  of  the  corporation,]  and  are  not 
authorized  to  discharge  an  indebtedness  of 
which  they  [the  creditors]  are  the  real  benefl- 
ciarles."  Bach  corporation  being  organized  on 
the  basis  of  $100,000  of  capital  stock,  should  a 
crisis  arise  wUch  calls  for  that  capital  stock, 
would  not  the  governing  board  be  required 
to  account  for  it  and  produce  it,  unless  they 
can  show  It  has  been  invested  In  something 
else,  in  which  their  corporate  powers  author- 
ized them  to  Invest  It?  Not  having  Invested 
the  money  in  anything  they  were  authorized 
to  invest  it  in,  la  it  not  .the  sentence  of  the 
law  that  they  made  no  investment  whatever? 
And,  if  the  money  is  not  found  in  the  vault 
of  the  corporation,  are  not  the  directors  per- 
sonally liable  for  it?  The  law  and  public 
policy  estop  each  coriwratlon  from  denying 
it  has  a  separate  capital  stock  of  91OO,0DO, 
unless  it  is  shown  that  all  or  some  portion 
of  it  has  been  "Invested  in  property  which  is 
otherwise  taxed  as  property,"  and  that  such 
investment  was  within  the  scope  of  its  cor- 
porate powers.  It  follows  that  the  insurance 
company  is  not  entitled  to  the  credit  clalmea. 
Affirmed. 

McCLELLAN  and  WALKBR,  3J.,  Oiaaeatr 
ing. 


(W  Ala.  tOl) 
RICHMOND  &  D.  R.  CO.  T.  GREENWOOD.' 
(Supreme  Court  of  Alabama.  April  27,  1893.) 
KuLBOASS — CoLusioNB  ov  TitAnis  ox  Cbossinos 

— PBACTICB— PUNITIVB   DaMAQKS. 

1.  The  caoae  being  set  for  trial  on  Febru- 
ary 6th,  in  Birmingham,  Ala.,  it  Is  too  late,  on 
Janaary  28th,  to  move  to  require  plaintiff,  liv- 
ing at  Greenville,  Tex.,  to  appear  in  person  for 
cross-examination  and  inspection  of  his  al- 
leged permanent  injaries,  since  such  an  order 
would  involve  a  postponement,  even  if  plaintifl 
were  reasonably  tit  for  the  Journey. 

2.  Under  Code  1886,  (  2752,  giving  dther 
partv  the  right  to  demand  a  struck  Jury,  and 
be  lumished  with  a  list  of  24  Jurors  in  at- 
tendance, from  which  each  party  is  to  strike 
alternately,  till  12  be  stricken,  where  each  of 
two  defendants  demands  a  struck  Jury  they 
are  not  entitled  to  a  list  of  80  jurors. 

3.  An  answer  responsive  to  an  Interroga- 
tor cannot  be  stricken  out  In  the  absence  of 
objection  to  the  latter. 

4.  In  an  action  by  a  railway  passenger 
against  his  carrier  and  the  company  owning 
the  train  by  a  collision  with  which  he  was  In- 
jured, if  no  objection  of  misjoinder  is  raised 
on  the  pleadings,  a  verdict  against  the  carrier 
alone  ispormissible. 

6.  Where,  besides  plaintiff,  other  passengers 
on  the  train  have  testified  that  its  spe^  near 
the  railroad  crossing  where  the  collision  occur- 
red was  30  to  40  miles  an  honr,  that  it  was 
not  stopped,  nor  even  slowed,  at  the  stop  post, 
and  the  trainmen  on  the  colliding  train  nave 
sworn  that,  when  they  were  at  the  crossing,  the 
ensues  were  in  full  view  of  one  another,  and 
the  train  carrying  plaintiff  was  160  feet  away, 
the  question  of  punitive  damages  against  plain- 
tiff's carrier  is  properly  submitted. 

6.  Where  the  statute  required .  an  engineer 
to  stop  short  for  a  railroad  crossing,  but  never- 
theless, though  knowing  the  location  of  the 
crossing,  and  that  trains  could  not  be  stopped, 
after  coming  in  sight  of  each  other,  unless  they 
had  obeyed  the  statute,  he  ran  upon  the  cross- 
ing without  slackening  his  speed  of  30  miles  an 
hour,  and  a  collision  ensued,  his  employer  may 
be  made  liable  for  punitive  damages  by  one  in- 
jured in  the  collision. 

7.  A  charge  that  trainmen  on  one  road, 
who  have  complied  with  the  statute  in  ap- 
proaching a  crossing,  may  assume  that  train- 
men on  the  other  will  do  likewise.  Is  not  bad 
as  ignoring  the  duty  of  the  first  trainmen, 
which  may  arise  after  they  have  started  their 
train  after  stopping,  when  the  court  elsewhere 
charges  that  they  have  no  right  to  proceed  over 
the  crossing  if  circumstances  Indicate  that  ft 
train  on  the  other  road  will  not  stop. 

8.  A  charge  that,  if  the  proximate  cause  of 
plaintiff's  injury  was  the  carrier's  negligence, 
this  was  to  be  considered  on  the  question 
whether  the  owner  of  the  crossing  line  and 
train  was  negligent  at  all,  was  erroneous,  as  as- 
suming that  the  carrier  was  negligent 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wilkeraon,  Judge. 

Action  by  J.  T.  Greenwood  against  the 
Richmond  &  Danville  Railroad  Company  and 
the  Savannah  &  Western  Railroad  Company 
for  damages  for  personal  injuries.  Judgment 
for  plaintiff  against  the  Richmond  &  Dan- 
ville Rallroaxl  Company,  which  appeals.  Re- 
versed. 

The  undisputed  facts,  as  disclosed  by  the 
blU  of  exceptions,  are  as  follows:  On  De- 
cember 124,  1889,  the  plaintiff  was  a  passen- 
ger on  one  of  the  regular  passenger  trains 

*  Rehearing  pending 
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of  the  Richmond  ft  Danville  BaHroad,  going 
from  Birmingham  eastward  In  the  direction 
of  Atlanta,  Qa.  When  ahout  12  miles  east 
of  Birmingham,  where  the  track  of  the  Rich- 
mond &  Danrille  road  crossed  the  track  of 
the  Savannah  &  Western  road,  there  was  a 
collision  between  the  passenger  train  on 
which  the  plalntlfF  was  riding  and  the  freight 
train  of  the  Savannah  &  Western  road.  Both 
trains  were  moving  forward,  with  theh-  en- 
gines In  front  of  them.  The  tracks  crossed 
each  other  at  this  point  at  an  acute  angle. 
The.  Savannah  ft  Western  train  was  coming 
from  the  west  towards  Birmingham.  The 
engineer  of  the  passengo:  train  was  In  his 
seat  on  the  right  of  the  engine;  the  fireman 
was  putting  coal  in  the  engine;  and  a  llag- 
Oian  who  bad  gotten  on  the  train  was  sitting 
In  the  fireman's  seat  The  engineer  and  fire- 
man of  the  freight  engine  were  In  their  prop- 
er seats.  The  collision  occurred  in  the  day- 
time. There  was  an  embankment  on  .the 
west  or  north  side  of  the  Richmond  &  Dan- 
ville track,  intervening  between  the  two 
tracks,  and  obstructing  the  view  to  some  ex- 
tent. This  embankment  was  about  30  or  40 
feet  high,  at  a  distance  of  200  or  300  feet  up 
the  Richmond  &  Danville  track,  and  gradual- 
ly declined  to  a  distance  of  about  11  feet 
high  as  it  approached  the  crossing.  There 
was  a  stop  post  within  a  few  feet  of  the 
Richmond  &  Danville  track,  and  about  100 
or  more  feet  from  the  crossing,  to  Indicate 
where  trains  should  stop  on  approaching  said 
crossing.  Tho-e  was  a  similar  stop  post  near 
the  Savannah  &  Western  track,  about  75  or 
80  feet  from  the  crossing.  No  person  on 
the  Richmond  &  Danville  engine  actually 
saw  or  heard  the  approaching  Savannah  & 
Western  train  until  after  the  latter  train  had 
approached  so  near  the  track  of  the  Rich- 
mond &  Danville  Railroad  that  the  said  Rich- 
mond &  Danville  engine  could  not  be  stopped 
by  the  use  of  all  possible  means  for  that  pur- 
pose. The  testimony  for  the  plalntifT  tended 
to  show  that  the  engineer  on  the  Richmond 
&  Danville  train  had  blown  the  whistle  for 
the  crossing,  but  did  not  come  to  a  stop,  or 
slacken  the  speed  of  the  train,  which  was 
running  at  the  rate  of  35  or  40  miles.  The 
testimony  for  the  defendant  was  In  direct 
conflict  with  this  portion  of  the  plaintiff's 
evidence,  and  tended  to  show  that  the  engi- 
neer did  stop  for  the  crossing,  after  blow- 
ing his  whistle  therefor,  and  that  the 
speed  of  the  train  did  not  exceed  10  or  12 
miles.  The  plaintiff  was  a  resident  of  Green- 
ville, in  Hunt  county,  Tex.,  and  was  not 
present  at  the  trial,  but  his  testimony  was 
taken  by  deposition.  The  other  tendencies 
of  the  evidence  are  sufficiently  shown  In  the 
opinion.  The  trial  of  the  cause  was  com- 
menced February  6,  1802.  On  January  28, 
1892,  the  Richmond  &  Danville  Raih-oad 
Ck>mpaiu'  entered  on  the  motion  docket  a  mo- 
tion. In  which  It  moved  the  court  "to  grant 
an  Mrdo'  directing  and  requiring  the  plaintiflC 
in  this  case  to  appear  In  person  at  the  trial 


of  the  case,  and  to  submit  his  person  to  & 
physical  examination  by  medical  experts,  to 
be  nominated  by  the  court,  or  selected  by 
the  parties  or  their  attorneys."  The  grounds 
of  the  motion  were  that  the  plaintiff  was  a 
resident  citizen  of  Texas,  and  sues  to  recover 
a  large  sum  of  money  for  personal  Injuries 
alleged  to  have  been  sustained  by  him  while 
on  the  defendant's  train;  that  he  claims  to 
have  sustained  permanent  Injuries  In  his 
head,  spine,  back,  and  limbs,  Internal  organs, 
and  nervous  system;  and  that  he  has  taken 
steps  to  have  his  own  deposition  taken,  and 
the  depositions  of  a  large  number  of  wit- 
nesses who  reside  in  Oeorgia  and  Texas,  so 
that  defendants  will  be  deprived  of  the  oppor^ 
tunlty  to  examine  plaintiff  and  his  witnesses 
face  to  face,  and  "will  not  be  able  to  view 
or  to  exhibit  to  the  Jury  the  person  of  the 
plaintiff,  80  as  to  determine  with  any  degree 
of  certainty  the  truth  or  falsity  of  plaintiffs 
claim  of  permanent  injury,  or  the  truth  at 
falsity  of  the  testimony  of  plaintiff  or  his 
witnesses;"  and  hence,  if  the  plaintiff  does 
not  appear  at  the  trial  in  person,  gross  in- 
justice may  be  done  to  the  defendant.  In  sup- 
port of  this  motion,  the  defendant,  in  open 
court,  offered  to  defray  all  the  necessary  and 
actual  expenses  arising  from  the  granting  of 
said  motion.  On  the  hearing  of  said  motion, 
the  court  overruled  the  same,  and  the  defend- 
ant duly  excepted.  When  the  cause  was  call- 
ed for  trial,  one  of  the  regrular  Juries  being  to 
the  Jury  box,  each  of  the  defendants  sepa- 
rately and  severally  demanded  a  right  to 
have  a  struck  Jury,  as  provided  by  section 
2752  of  the  Code  of  1886.  There  were  24  reg- 
ular Jurors  in  attendance  upon  court  The 
shoiff  furnished  each  of  the  defendants  a 
list  of  the  24  Jurors  In  attendance,  and  there- 
upon each  of  the  defendants  separately  de- 
manded that  six  more  Jurors  be  employed, 
and  added  to  the  24  jurors,  from  which  to 
secure  a  struck  Jury.  The  court  refused  the 
demand  to  add  the  six  Jurors,  and  the  de- 
fendants then  and  there  separately  excepted. 
The  defendants  then  separately  objected  to 
strike  from  the  list  of  24  Jurors  so  furnished, 
and  assigned,  as  Its  reason  therefor,  that  it 
is  impracticable  for  each  separate  Juror  to 
strike  6  men  from  said  list  of  24. 

It  is  not  deemed  necessary  to  set  out  in  de- 
tail all  the  rulings  upon  the  evidence,  since, 
as  Is  stated  in  the  opinion,  they  are  not  ur- 
ged as  ground  of  reversal  by  counsel.  The 
Richmond  &  Danville  Railroad  separately 
excepted  to  the  bracketed  ( )  portions  of  the 
following  excerpts  from  the  court's  general 
oral  charge:  (1)  "Now,  you  will  notice,  gen- 
tlemen of  the  Jury,  that  there  are  two  de- 
fendants here,  and  the  plaintiff  claims  that 
both  of  them  are  liable;  but  if  both  of 
them  are  guilty  of  negligence,  as  I  shall  ex- 
plain to  you,  then  both  of  them  are  liable. 
[If  one  was  guilty  of  negligence,  and  the  oth- 
er was  not,  then  the  company  that  Is  guilty 
of  negligence  is  liable,  and  the  other  Is  not"] 
^)  "When  the  tracks  of  two  railroad  corn- 
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panles  cross  each  otber,  the  engineers  and 
conductors  must  cause  their  trains  to  come 
to  a  full  stop  vrithin  100  feet  of  said  cross- 
ing, and  not  proceed  until  they  know  the 
way  to  be  clear;  trains  on  the  railroad  hav- 
ing the  oldor  right  of  way  being  entitled  to 
cross  first  [Now,  you  will  see  from  that, 
that.  If  both  roads  had  observed  these  pre- 
cautions, it  would  be  Impossible  for  any  col- 
lision to  occur.  Bach  one,  coming  up  to 
within  100  feet  of  the  crossing,  would  stop, 
and  see  that  the  way  was  clear,  and  then 
proceed.  It  would  be  impossible  for  them 
to  collide  at  the  crossing.  It  would  not  be 
impossible,  however,  for  a  collision  to  occiu: 
when  one  road  observes  these  precautions, 
and  the  other  road  does  not.  The  managers, 
engineers,  and  conductors  of  trains  are  not 
required  to  do  impossible  things.  What  they 
are  required  to  do  is  tb  exercise  that  reason- 
able degree  of  care  that  men  in  their  situa- 
tions, prudently  conducting  railroads,  and 
governed  by  this  statute,  would  use  them- 
selves under  the  circumstances.  For  in- 
stance, if  one  train  comes  up  to  a  point 
which  is  within  100  feet  of  the  crossing,  and 
observes  these  precautions,  and  sees  whether 
or  not  the  way  is  clear,  and  there  is  no  train 
In  such  distance,  and  if  it  then  proceeds 
along,  after  having  stopped,  and  a  collision 
occurs,  the  road  that  stopped— and  the  train 
that  first  stopped  does  proceed,  and  another 
train  should  come  rushing  along,  not  having 
observed  these  precautions,  and  going  so 
swiftly,  or  perhaps  around  a  curve,  so  that 
Its  approach  could  not  have  been  seen  by  this 
first  train,— why,  then  you  see  that  the  first 
train  has  been  guilty  of  no  negligence,  be- 
cause It  exercised  all  the  care  tliat  it  could 
have  exercised.  They  stopped,  and  saw  that 
the  way  was  clear,  and  the  negligence  would . 
be  on  the  other  train,  that  did  not  observe 
these  precautions,  having  caused  the  col- 
lision. Now,  one  road  has  the  right  to  sup- 
pose in  its  conduct  that  another  road  is  go- 
ing to  oliserve  the  proper  precautions,  so 
then  I  mention  that  to  you  to  show  you  that 
one  road  may  be  liable,  and  another  may  not 
be  liable."]  (3)  "You  will  consider  whether 
or  not  either  of  the  roads  were  guilty  of  any 
negligence.  If  neither  of  them  were  guil47 
of  any  negligence,  why,  then  there  could  be 
no  recovery.  [If  one  of  them  was  guilty  of 
negligence,  and  the  other  was  not,  why,  then 
there  should  be  no  recovery  against  the  one 
that  was  not  guilty  of  the  negligence."  (4) 
"If  both  roads  were  guilty  of  negligence  that 
contributed  to  the  plalntHTs  injury,  then 
there  should  be  but  one  verdict  by  you 
against  .both  of  the  roads."  (5)  "If  you  be- 
lieve that  the  plalntlfl  Is  entitled  to  compen- 
satory damages,  then  you  are  to  consider 
whether  or  not  you  will  give  him  what  is 
called  'vindictive  damages,'  or  'punitive  dam- 
ages,' which  means  punishment  against  the 
one  they  are  imposed  upon.— are  assessed  for 
that  pnri>ose.  They  are  in  the  nature  of  a 
punishment."]  (6)  "Now,  it  simple  negli- 
v.l4so.no.l2 — S2 


gence  is  proven,  and  only  simple  negligence 
is  proven,  then  the  damages  could  only  be 
compensatory;  [but,  if  willful  neglect  or 
gross  neglect  is  proven,  then  It  is  left  to 
your  Judgment  and  discretion  to  say  whether 
or  not  you  will  inflict  punitive  damages;  that 
Is,  damages  to  punish  the  defendant  or  de- 
fendants for  the  willful  disregard  of  the 
safety  of  other  people."]  The  Richmond  & 
Danville  Railroad  requested  the  court  to  give 
the  following  written  charges,  and  separate- 
ly excepted-  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "There  is  no 
evidence  In  the  case  that  the  defendant  the 
Richmond  &  Danville  Railroad  Company,  or 
its  servants,  were  guilty  of  any  wanton,  reck- 
less, or  intentional  wrong,  by  which  injury 
was  inflicted  upon  the  plaintltr."  (2)  "If  the 
jury  believe  the  evidence,  they  must  find  toe 
the  defendant"  (3)  "If  you  believe  the  evi- 
dence in  the  case,  you  cannot  assess  any 
ptmltlve  damages  against  the  defendant  the 
Richmond  &  Danville  Railroad  Company." 
(5)  "The  expression  used  in  the  statute  rela- 
tive to  the  duty  of  an  engineer  at  a  railroad 
crossing,  that  he  must  not  proceed  'until  he 
Imows  the  way  to  be  dear,'  does  not  mean 
that  the  engineer,  in  all  cases,  must  know 
the  way  to  be  clear  with  absolute  certainty. 
It  only  means  that  the  engineer  must  be 
reasonably  sure  that  the  way  Is  clear;  that 
is,  when  the  facts  and  circumstances  existing 
at  the  time  and  within  his  knowledge  are 
such  as  would  reasonably  Induce  a  prudent 
jperson,  in  like  situation,  to  proceed  over  the 
crossing."  (6)  "The  way  over  a  railroad 
crossing  is  'clear,'  within  the  meaning  of 
this  statute.  If  there  is  no  obstruction  on  the 
crossing,  or  within  actual  sight  or  hearing  of 
the  engineer,  before  he  proceeds  to  cross.  If 
he  has  stopped  the  engine  and  attached  train 
within  one  hundred  feet  of  the  crossing,  and 
endeavored,  in  good  faith,  to  ascertain  wheth- 
er or  not  the  way  is  clear."  (8)  "The  de- 
fendant's engineer  must  have  known  that  a 
train  on  the  other  defendant's  road  was  ap- 
proaching the  crossing;  otherwise,  he  would 
not  be  guil^  of  wanton  or  recldess  miscon- 
duct" (9)  "Unless  the  defendant's  engineer 
had  actual  knowledge  of  the  impending  peril 
of  a  collision  at  the  crossing,  he  would  not 
be  guilty  of  such  recklessness  as  would  Jus- 
tify the  Imposition  of  punitive  damages." 
The  court,  at  the  request  of  the  Savannah  & 
Western  Railroad  Company,  gave,  among 
others,  the  following  written  charges  to  the 
Jury:  (6)  "If  the  Jury  shall  find  from  the 
evidence  that  the  Savannah  &  Western  train. 
or  those  in  charge  of  it,  were  guilty  of  an 
unintentional  omission  of  duty,  or  of  simple 
negligence  merely,  you  cannot  find  a  verdict 
against  It  under  the  first  and  second  counts 
of  the  complaint"  (11)  "If  the  Jury  shall 
find  that  the  proximate  cause  of  the  plain- 
tiff's Injury  was  the  negligence  of  the  Rich- 
mond &  Danville  Company,  this  Is  a  circum- 
stance for  the  Jury  to  consider  In  determin- 
ing whether  the  Savannah  &  Western  Oom- 
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pany  waa  gttllty  of  any  negllgrence  at  all  at 
the  time  of  the  colliBlon."  To  the  giving  of 
each  of  said  charges  the  Richmond  &  Dan- 
ville Railroad  Ck>mpany  separately  excepted. 
Upon  the  Jury  retiu-ning  a  verdict  In  favor  of 
the  plaintiff  against  the  Richmond  &  Danville 
Railroad  Company,  assessing  the  plaintiff's 
damages  at  $5,000,  the  Richmond  &  Danville 
Railroad  C!ompany  moved  the  court  to  give 
Judgment  In  favor  of  it,  notwithstanding  the 
verdict  of  the  Jury,  on  the  grounds  that  the 
cause  of  action,  as  was  stated,  in  the  com- 
plaint, was  based  on  the  Joint  wrong  of  both 
of  the  defendants,  and  that  the  verdict  of 
the  Jury  is  in  favor  of  the  plaintiff,  and 
against  the  Richmond  &  DanvlUe  Railroad 
Company,  and  is  silent  as  to  the  Savannah  & 
Western  Railroad  Company,  and  "is  there- 
fore tantamount  to,  and  operates  as,  an  ac- 
quittal to  the  defendant  the  Savannah  & 
Western  Railroad  Company;  that  said  find- 
ing and  verdict  are  inconsistent  with,  and  re- 
pugnant to,  the  averments  of  the  complaint; 
and  that,  therefore,  no  Judgment  against  the 
Richmond  &  Danville  Railroad  Company  can 
be  founded  upon  it"  Upon  the  hearlog  of 
this  motion,  the  court  overruled  the  motion, 
and  the  defendant  the  Richmond  &  Danville 
Railroad  Company  duly  excepted  thereto. 
The  Richmond  &  DanvlUe  Railroad  Company 
also  duly  excepted  to  the  court's  overruling 
its  motion  for  a  new  triaL 

James  Weatherly,  for  appellant  Dickin- 
son &  Kerr,  for  appellee. 

McGLBLLAN,  3.  This  is  an  action  by 
Greenwood  against  the  Richmond  &  Dan- 
ville Railroad  Company  and  the  Savannah 
&  Western  Railroad  Company  sounding  in 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  In  a  collision 
between  trains  of  the  respective  railway 
companies,  at  a  crossing  of  their  respective 
tracks.  The  complaint  contains  three  counts. 
The  first  and  second  aver  that  the  collision 
was  the  result  of  negligence  and  wanton- 
ness, and  the  third  counts  on  simple  negli- 
gence. Each  of  the  three  counts  ascribes  the 
injury  complained  of  to  the  concurring 
wrong  of  both  defendants.  Thus,  the  first 
count  avers  that  the  engine  and  train  on  the 
Richmond  &  Danville  road  belonged  to,  aud 
were  In  charge  of  and  being  operated  by 
servants  of,  that  company;  that  the  engine 
and  train  on  the  Savannah  &  Western  road 
belonged  to,  and  were  in  charge  of  and  be- 
ing operated  by  servants  of,  that  company, 
and  that  these  servants  "carelessly,  negli- 
gently, and  wantonly  ran  the  said  engines 
and  trains  so  under  their  charge,  respective- 
ly, as  aforesaid,  into  and  against  each  other 
upon  or  near  said  crossing,  and  plaintiff  was 
thereby,  then  and  there  thrown  down  and 
maimed,  crashed  and  bruised,"  etc.  Tlie 
second  count  particniarlees  the  negligence 
chargtkl  against  the  servants  of  the  two  de- 
fendants, averring  It  to  have  consisted  on 


the  part  of  the  employes  on  each  train,  in  a 
failure  to  sound  the  whistle  and  come  to  a 
full  stop  within  100  feet  of  the  track  of  the 
other  roao,  and  in  their  proceeding  to  at- 
tempt the  crossing  without  knowing  the  way 
was  clear,  and  then  continues:  "And,  by 
reason  of  said  negligence  on  the  part  of  said 
defendants,  the  said  engines  and  trains  then 
and  there  collided  with  each  other,  upon  or 
near  said  crossing,  and  plaintiff  was  then  and 
there  thrown  violently  down  and  maimed, 
bruised,  and  otherwise  injured,"  eta  And 
the  third  count  is  substantially  the  first, 
with  the  allegation  of  wantonness  omitted. 
It  avers  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  servants  of 
both  defendants. 

It  Is  to  be  observed  that  the  complaint  In 
each  of  Its  counts  relies  i^wn  and  seeks  to 
recover  on  account  ot  the  separate  and  dis- 
tinct wrongs  of  the-  defendants  respectively. 
It  seeks  to  enforce  a  Joint  liability  for  acts 
which  were  not  Joint  In  themselves,  nor 
bound  togetbw  by  the  tie  of  a  common  pur- 
pose. It  is  a  very  general,  if  not  In  princi- 
ple a  universal,  rul«  that  this  cannot  be 
done.  The  wrong  done  must  be  Jointly  done 
In  fftct  by  the  defendants,  or,  if  contributed 
to  by  each,  a  Joint. purpose  must  be  imputa- 
ble to  them,  before  they  can  be  said  to  be 
joint  tort  feasors,  and  responsible  Jointly  and 
severally  for  the  resulting  bujury,  as  all  Joint 
tort  feasors  are.  It  will  not  suffice,  as  a 
general  proposition  at  least  that  the  sepa- 
rate wrongful  acts  or  omissions  of  two  per- 
sons, having  no  connection  with  each  other, 
the  motive  of  each  being  foreign  to  that  of 
the  other,  have  in  their  unintended  coales- 
cence and  ooaction  produced  an  injury. 
Joint  and  several  liability  cannot  ordinarily 
be  affirmed  upon  such  a  state  of  cas&  An 
exception  to  this  general  doctrine  was  virm- 
ally  declared  by  the  court  of  appeals  of  New 
York  in  the  case  of  Oolegrove  v.  Railroad 
Co.,  20  N.  Y.  4S2i  where  it  was  held  (Denlo, 
J.,  dissenting)  that  a  passenger  injured  by  a 
collision  resulting  from  the  separate,  but  con- 
current negligence  of  two  railroad  compa- 
nies, may  maintain  a  Jcrint  action  against 
both.  This  case  has  been  followed  several 
times  in  New  York,  and  by  one  or  two  cases 
In  other  states.  See  note  to  Colegrove's  Case, 
75  Amer.  Dec.  419.  And  its  doctrine,  in  a 
modified  form,  is  embodied  in  tbe  text  of 
Amer.  &  Eng.  Bnc.  Law,  in  this  language: 
"Tort  feasors  cannot  be  sued  Jointly  unless 
the  tort  has  been  committed  by  their  Joint 
act,  or  they  are  Jointly  guilty  of  the  negli- 
gence or  breach  of  duty  causing  the  injury." 
Volume  17,  p.  002.  The  soundness  of  this 
exception  to  the  general  rule— for  such  It 
must  be  regarded—has  been  directly  ques- 
tioned, and  Is  open  to  doubt  Lull  v.  Im- 
provement OOt  19  Wis.  100;  Trowbridge  v. 
F(»«paugh,  14  Minn.  133,  (GU.  100;)  Larklns 
V.  Echwurzel,  42  Ala.  322;  Powell  v.  Thomp- 
son, 80  Ala.  61.  Whether  sound  or  not  how- 
ever, we  need  not  decide  in  this  case.    The 


Digitized  by 


Google 


Ala.) 


BICHMOND  A  D.  B.  CO.  «.  GB££NWOOD. 


499 


complaint  here  alleges  a  Joint  and  several  lia- 
bility of  these  defendants  tot  the  result  of 
their  separate  and  distinct,  bnt  concurring 
and  coactlng,  negligence.  Its  sufficiency  was 
not  tested  by  demurrer;  but  both  defendants 
pleaded  the  general  Issue,  thereby  admlttint; 
Its  adequacy  as  a  charge  of  Joint  tort  against 
them,  confessing,  in  other  Words,  that.  If  the 
separate  negligence  and  the  Injury  charged 
were  proved,  they  were  jointly  answerable  In 
damages;  and,  if  Jointly  liable  upon  proof 
against  each.  It  follows  there  was  also 
a  several  liability  resting  on  that  one,  it 
only  one,  against  which  the  charge  was  es- 
tablished. The  court,  therefore,  properly  on 
this  state  of  the  pleadings  allowed  the  Jury 
to  acquit  one  defendant,  and  bring  In  a  ver- 
dict against  the  other;  and  hence,  of  course, 
there  was  no  «Tor  in  overruling  the  motion 
of  the  Richmond  &  Danville  Ciompany  for 
Judgment  In  its  fa>or  non  obstante  veredicto. 

We  shall  not  disturb  the  trial  court's  action 
on  the  motion  to  require  the  plaintiff  to  sub- 
mit to  a  physical  examination  of  his  person, 
tender  the  circumstances,  the  motion  was  not 
seasonably  made,  and  to  have  granted  it 
would  probably  have,  been  to  have  post- 
poned the  trial,  when  it  might  as  well  have 
been  brought  forward  sufficiently  early  for 
this  result  to  have  been  avoided.  Moreover, 
it  should  not  have  been  granted  at  all  if  it 
would  have  necessitated  the  plaindfTs  pres- 
ence in  Alabama,  and  it  appeared  that  he 
was  not  reasonably  equal  to  the  Journey  from 
his  home  in  Texas. 

There  was  no  oror  in  the  refusal  of  the 
court  to  allow  separate  panels  from  which  to 
make  up  the  struck  Jury  demanded.  Rail- 
way Co.  T.  Thompson,  77  Ala.  448. 

In  support  of  the  trial  court's  action  in 
overruling  defendant's  motion  to  exclude  cer- 
tain answers  of  plaintUTs  witnesses  to  inter- 
rogatories proxMunded  to  them  by  the  plain- 
tiff. It  will  suffice  to  say  that  the  answers 
were  responsive  to  the  Interrogatories,  and 
no  objections  to  the  latter  were  ever  Inter- 
posed by  the  defendant  Railroad  Co.  v. 
HaU,  91  Ala.  112,  119,  8  South.  S7L  More- 
over, none  of  the  assignments  of  error  ad- 
dressed to  the  rulings  below  on  the  admission 
of  testimony  are  Insisted  on  in  argument,  and 
we  will  not  farther  discuss  those  rulings. 

There  was  evidence  which  afforded  ground 
for  an  inference  of  wantonness  or  reckless 
indifference  to  consequences  in  the  conduct 
of  the  engineer  in  charge  of  the  Richmond  & 
Danville  train.  Without  stating  the  testi- 
mony in  full  on  this  point.  It  wUl  be  suffi- 
cient to  recall  fb&t  of  passengers  on  that 
train,  to  the  effect,  or  tending  to  show,  that 
its  speed  when  approaching  the  crossing  was 
from  30  to40  miles  per  hour;  that  it  was  not 
only  not  brought  to  a  full  stop  near  the  cross- 
ing, as  required  by  the  statute,  but  that,  to 
the  contrary,  its  speed  was  not  at  all  slack- 
eaei  in  its  approach  thereto,— and  of  the  en- 
gineer and  fireman  on  the  Savannah  &  West- 
cm  train,  that  the  engines  were  In  plain  view 


of  each  other  when  that  of  the  latter  train 
was  about  to  go  on  the  crossing,  and  that  of 
the  Richmond  &  Danville  was  150  feet  away. 
If  this  testimony  was  true,— and  Its  truth  was 
a  question  for  the  jury,— the  inference  is 
readily,  if  not  obviously,  deducible  that  the 
Richmond  &  Danville  engineer  took  the  des- 
perate chance  either  of  passing  the  crossing 
before  the  immediately  approaching  engine 
on  the  other  road  reached  it,  or,  if  that  en- 
£:ine  was  already  there,  the  equally  desperate 
chance  of  its  being  backed  off  before  his  en- 
gine reached  the  crossing.  In  either  event, 
assuming  the  Richmond  &  Danville  englneor 
to  have  been  a  sane  man,  the  conclusion  that 
he  must  have  then  had  in  his  mind  the  prob- 
able consequences  of  his  wrongful  omission 
to  moke  any  effort  to  stop  or  to  slacken  the 
speed  of  his  train  is  certain  and  inevitable. 
If  the  Jury  reached  this  conclusion,  as,  upon 
the  evidence,  It  was  open  to  them  to  do,  the 
case  Involved  every  element  of  that  wanton- 
ness, willfulness,  or  reckless  Indifference  to 
probable  results  necessary  to  the  imposition 
of  pimitlve  damages.  The  court's  (diarge  ex 
mero  motu  on  this  part  of  the  case,  and  its 
refusal  to  give  charges  1  and  3  requested  by 
the  Richmond  &  Danville  Company,  were 
free  from  error.  On  the  other  hand,  there 
was  evidence  going  to  show  that  the  engineer 
did  not  know  the  Savannah  &  Western  train 
was  upon  or  approaching  the  crossing,  and 
had  not  actual  knowledge  of  the  impending 
peril  of  a  collision  In  time  to  avert  it  by  a 
resort  to  all  possible  preventive  effort;  and 
the  qnestlon  raised  by  the  trial  court's  re- 
fusal to  give  charges  8  and  9  requested  for 
the  Richmond  &  Danville  Company  is  wheth- 
er, if  this  evidence  be  true,  its  engineer 
could  be  guilty  of  -wantonness,  or  the  like. 
It  was  settled  in  Lee's  Case,  and  again  in 
Webb's  Case,  that  the  knowledge  of  danger 
upon  which,  In  connection  with  the  absence 
of  subsequent  diligence  to  avoid  Its  conse- 
quences, a  charge  of  wantonness  might  be 
sustained,  need  not  be  that  which  Is  presoit- 
ly  acquired  through  the  physical  senses.  The 
party  charged  need  not  on  the  particular  oc- 
casion see  or  bear,  or  through  other  sense 
become  advised  of,  the  actual  presence  of  ev- 
ery element  necessary  to  constitute  the  dan- 
ger that  really  exists.  If,  as  was  In  effect 
declared  In  those  cases,  be  knows  of  a  cross- 
ing where  people  are  wont  to  be  In  such 
numbers  and  with  such  frequency,  a  fact  al- 
so known  to  him,  as  that  to  run  a  train  along 
there  with  such  great  speed  as  not  to  be 
readily  controlled,  and  which  might  not  ad- 
mit of  the  escape  of  persons  crossing  the 
track,  his  conduct,  he  having  In  mind  that  he 
was  approaching  such  a  place,  would  author- 
ize the  imputation  of  wantonness,  willful- 
ness, or  reddess  Indifference  to  consequences, 
though.  In  point  of  actual  fact,  he  did  not,  in 
the  particular  Instance,  loiow  of  the  presence 
of  persons  in  exposed  positions.  Railway  Co. 
V.  Lee,  92  Ala.  262,  9  South.  230;  Railroad 
Co.  V.  Webb,  (Ala.)  12  South.  374.     Tenden- 
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cies  of  the  evidence  in  the  case  at  bar  bring 
it,  in  our  opinion,  within  the  doctrine  just 
stated.  The  engineer  knew  the  location  of 
the  crossing.  He  Imew  that  he  was  ap- 
proaching it,  for,  according  to  all  the  evi- 
dence, he  sounded  the  whistle  of  the  locomo- 
tive with  reference  to  It  He  knew  that 
trains  on  the  other  road  were  liable  at  any 
time  to  be  on  the  crossing,  and  unable  to 
pass  clear  of  it  after  the  two  trains  were  in 
view  of  each  other,  or  might  at  any  time  be 
approaching  the  crossing,  without  the  ability 
to  stop  short  of  It,  after  seeing  a  train  rapid- 
ly approaching  it  on  his  road,  and  that  such 
other  trains  had  the  same  right  as  his  to  ap- 
proach and  be  on  the  crossing.  He  was  ad- 
vised by  the  statutory  rule,  of  which  he  was 
presently  aware,  of  the  exceeding  great  dan- 
ger of  rushing  headlong  onto  the  crossing,  in 
violation  of  it;  and  a  visible  sign  was  there 
to  admonish  him  of  the  point  beyond  wUch, 
in  every  instance,  it  was  unsafe  for  him  to 
go  without  stopping,  and  ascertaining  the 
way  to  be  clear.  And  he  Imew,  also,  of  that 
physical  conformation  of  the  locality  which 
ouacured  one  road  from  the  other,  and  trains 
on  them  from  each  other,  untQ  they  were  so 
near  together  in  approaching  the  crossing  as 
that,  unless  the  statute  had  been  complied 
with,  trains  going  even  at  an  ordinary  rate 
of  speed  would  inevitably  collide.  The  Jury, 
finding  the  truth  of  these  tendencies  of  the 
evidence,  and  further  finding,  as  it  was  open 
to  them  to  do,  that  this  engineer,  with  all  of 
this  in  his  mind,  hurled  his  train  at  a  great 
speed  upon  the  crossing,  not  even  slacken- 
ing its  pace  of  30  or  40  miles  an  hour,  were 
authorized  to  conclude  that  he  had  that  con- 
sciousness of  the  perilous  character  of  the 
situation,  and  of  his  own  conduct  with  refer- 
ence thereto,  which  Is  an  essential  element  of 
wantonness  and  the  like,  though  they  might 
also  have  believed  that  he  had  no  actual 
knowledge  of  the  approach  of  the  Savannah 
&  Western  train.  Charges  8  and  9  were 
therefore  misleading,  and  well  refused. 

The  plalntitt  being  a  passenger  on  the  col- 
liding train  of  the  Richmond  &  Danville  Com- 
pany, Its  employes,  and,  among  the  rest,  the 
engineer,  owed  him  the  duty  of  exercising 
the  liighest  degree  of  core,  diligence,  and  skill 
in  conservation  of  his  safety,  and  the  com- 
pany was  responsible  in  damages  to  him  for 
the  slightest  negligence  on  the  part  of  its 
servants  resulting  in  Injury  to  him.  Railway 
Co.  V.  MaUette,  92  Ala.  209,  9  South.  363; 
Railroad  Co.  v.  Hill,  93  Ala.  514,  9  South.  722. 
Care  and  diligence  such  as  a  reasonable  and 
ordinarily  prudent  person  would  exercise  Is, 
in  legal  contemplation,  reasonable  and  ordi- 
nary care  and  diligence.  It  Is  not  that  highest 
—that  utmost— degree  of  care  and  diligence 
and  slUll  which  the  law  exacts  of  the  car- 
riers of  passengers.  Nor  Is  conduct  actu- 
ated by  good  faith,  and  an  honest  purpose  to 
avoid  injury  to  passengers,  the  equivalent  of 
the  highest  care,  or  even  necessarily  of  ordi- 
nary care.    It  is  not  what  a  man  sincerely 


Intends  doing,  and  does  with  sincere  purpose 
to  a  given  end,  that  determines  whether,  in 
doing  ii,  he  has  exercised  the  core  demanded 
by  the  dtuation,  but  the  inquiry  is  to  be  re- 
solved upon  a  further  consideration  of  his 
acts  themselves.  A  negligent  act  is  none  the 
less  negligently  performed  because  of  the 
good  faith  which  characterizes  it  It  may  be 
that  trainmen,  on  stopping  for  a  crossing, 
are  not  required  to  know  with  absolute  cer- 
tainty in  any  case  that  the  way  is  clear  be- 
fore proceeding;  but,  at  least,  when  the  lives 
of  passengers  are  at  stake,  they  must  actual- 
ly make  every  effort  that  the  highest  degree 
of  care,  skill,  and  diligence  requires,  to  be 
sure  that  the  way  is  clear,  and  will  remain 
so  sufficiently  long  for  the  safe  passage  of 
a  bisecting  road.  That  they  may  have  done 
aH  they  thought  necessary  for  assurance  will 
not  suffice;  they  must  have  done  all  that  the 
dictates  of  the  utmost  care  would  have  sug- 
gested to  be  done.  Charges  5  and  6  request- 
ed for  the  Richmond  &  Danville  Company 
are  faulty  when  brought  to  the  touch  of 
these  considerations.  They  were,  moreover, 
especially  misleading  in  view  of  a  tendency 
of  the  evidence  to  show  that  a  train,  at  the 
"stop  post"  of  the  Savannah  &  Western  road, 
could  not  be  seen  by  the  engineer  from  his 
position  at  the  "stop  post"  of  the  Richmond 
&  Danville  road.  There  was  no  error  com- 
mitted in  refusing  them.  That  trainmen  of 
one  road,  who  have  complied  with  the  stat- 
ute, on  approaching  a  crossing,  have  a  right 
to  assume  that  trainmen  on  the  other  road 
will  also  comply  with  it,  in  the  absence  of 
any  Indication  that  they  cannot  or  will  not 
has  been  expressly  decided  by  this  court  in 
a  recent  case.  The  general  charge  of  the 
court  on  this  subject  is  not  open  to  the  ob- 
jection presented  by  the  exception  thereto, 
that  it  ignores  a  duty  which  might  have 
arisen  upon  circumstances  transpiring  after 
the  train  has  started  after  complying  with 
the  statute.  That  matter  Is  accommodated 
in  the  further  declaration,  not  included  in  the 
language  marked  by  the  exception,  but  a 
part  of  the  charge  on  the  same  point  and  to 
be  considered  along  with  every  other  part, 
to  the  effect,  by  necessary  ImpUcatlon,  that 
the  first  train  has  not  the  right  to  proceed 
over  the  crossing  If  the  circumstances  indi- 
cate tliat  the  other  train  will  not  stop.  Rail- 
road Co.  V.  Jacobs,  (Ala.)  13  South.  408. 

Charge  No.  11  given  at  the  request  of  the 
Savannah  &  Western  Company  assumes  that 
the  Richmond  &  Danville  Company  was 
guilty  of  negligence,  and  submits  to  the  jury 
the  inquiry  only  as  to  whether  its  negligence 
was  the  proximate  cause  of  the  Injury.  The 
question  of  negligence  vel  non  on  the  port 
of  the  Richmond  &  Danville  Company  was 
severely  litigated  before  the  jury  on  parol 
testimony.  It  was  solely  the  jury's  province 
to  determine  that  question.  The  charge  un- 
der consideration  was  invasive  of  the  jury's 
exclusive  prerogative  to  find  either  that  that 
company  was  or  was  not  guilty  of  the  negU- 
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gence  charged.  The  giving  of  It  was  er- 
roneous. Gary  v.  State,  76  Ala.  78;  Sand- 
lin  v.  Anderson,  Green  &  Co.,  Id.  403;  Joy- 
ner  v.  State,  78  Ala.  448;  Carter  v.  Cham- 
bers, 79  Ala.  223;  Jonas  v.  Field,  83  Ala. 
445,  3  South.  893.  The  judgment  of  the  city 
court. is  reversed,  and  the  cause  wUl  be  re- 
manded.  Beversed  and  remanded. 


(46  Lb.  Ann.  280) 

QUGLIEMI  T.  GEISMAE.    <No.  11,437.) 

(Snpreme  Court  of  Lonisiana.    Feb.  12,  1894.) 

Vbiii>ob  and  Pcbcbassb — Action  »ob  Fricb — 

DEFICISyOT — DEgCRIPTION. 

1.  The  plaintiff  in  a  suit  via  execntiTa, 
having  been  enjoined  on  the  ground  that  there 
was  a  deficiency  in  the  measnrement  of  the 
land  Bold  by  ber,  interposed  theplea  of  no  cause 
of  action  disclosed  in  plaintifrs  petition.  She 
has  not  thereby  waived  any  of  ber  rights  to  an- 
swer, and  to  trial  on  the  merits,  after  the 
overruling  of  the  exception. 

2.  In  the  interpretation  of  the  descriptive 
words  of  deeds  and  grants,  fixed  measurements, 
whether  they  be  natural  or  artificial,  govern. 

3.  The  issues  having  been  tried  on  an  ex- 
ception admitting  the  truth  of  the  allegations, 
the  exception  is  overruled,  and  the  case  re- 
manded for  trial  on  the  merits,  in  order  that 
the  permanent  character  and  correctness  vel 
non  of  the  metes  and  bounds  given  in  the  deed 
may  be  ascertained. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Ascen- 
sion;   Walter  Guion,  Judge. 

Action  by  Henriette  Guglieml  against  Louis 
(reismar.  There  was  judgment  for  plaintiff 
<m  a  preliminary  issue  raised,  and  defendant 
appeals.    Reversed. 

J.  L.  Bradford  and  Edward  N.  Pugh,  for 
appellant.  R.  N.  Sims,  H.  Heldenhaln,  and 
DinkeLspeil  &  Hart,  for  app^ee. 

BREAUX,  J.  This  action  Is  based  npon  an 
alleged  deficiency  of  quantity  of  land  sold. 
The  price  was  $20,000,  of  which  $7,000  have 
been  paid.  The  plalntift,  as  transferee  of 
tbe  notes  representing  the  purchase  price, 
sued  out  executory  process  on  one  of  the  notes 
due  and  owing,  also  for  Interest  and  5  iter  cent 
attorney's  fee  stipulated  tn  the  deed  of  sale, 
and  prays  that  the  property  be  sold  for  cash 
to  pay  the  note  matured,  also  the  interest, 
fee,  and  costs,  and  for  the  balance  of  price 
on  terms  of  credit  corresponding  with  the  re- 
maining notes  unpaid.  The  following  is  a  de- 
scription of  the  property  sold:  "All  and  sin- 
gular, that  certain  tract  or  parcel  of  land,  to- 
gether with  the  Improvements  thereon,  and 
all  rights,  ways,  privileges,  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining, situate  in  the  parish  of  Ascension,  In 
this  state,  on  tbe  east  or  feft  bank  of  the 
Mississippi  river,  about  dghty-seven  miles 
above  tbe  dty  at  New  Orleans,  known  or 
designated  as  the  'Waterloo  Plantation,'  hav- 
ing a  front  of  about  %  of  a  mile  on  the  Mis- 
sissippi river,  containing  about  eighteen  hun- 
dred superficial  acres,  more  or  less,  and  being 


bounded  above  and  in  the  rear  by  the  River- 
side plantation,  now  or  formerly  bdonging  to 
E.  S.  Mansfield,  and  below  by  what  is  known 
as  the  'New  River  Road'  which  separates  It 
from  the  Mount  Houmas  plantation,  which 
said  Waterloo  plantation  is  more  specifically 
described  as  being  of  sections  nine  and  ten  in 
township  ten  south,  range  two  east,  and  sec- 
tions forly-seven,  forty-eight,  and  thirty  in 
township  nine  south,  range  two  east,  and  a 
tract  of  one  hundred  and  seventy-two  67/100 
acres  In  the  rear  of  said  section  forty-seven, 
with  the  exception  and  reservation  of  that 
pcAtion  of  said  plantation  previously  conveyed 
to  the  Louisville,  New  Orleans  and  Texas 
Railway  Company  for  a  right  of  way  and 
depot  grounds."  The  defendant  sued  out  an 
injunction,  and  claims  a  deficiency  in  meas- 
urement of  463.76  acres,  and  prays  for  a  pro- 
portionate restitution  of  the  purchase  price. 
He  alleges  in  his  petition  for  an  injunction 
that  plaintlfC  In  the  executory  proceedings  Is 
not  the  owner  of  the  notes  sued  on,  but  that 
be  holds  them  for  account  of  his  vendor. 
The  act  of  sale  is  specially  referred  to  in  tbe 
petition  for  injunction,  and  the  fact  that  it 
contains  the  usual  clauses  of  warranty.  It  is 
also  averred  that  some  of  the  land  sold  by  the 
plaintifT  to  G^mar  is  public  land,  and  that 
some  of  it  b^ongs  to  and  is  in  the  posses- 
sion of  other  persons.  The  plaintifT  in  execu- 
tory process,  Henriette  GugUemI,  and  the  de- 
fendant In  injunction,  Interposed  the  plea  of 
no  right  of  action,  on  the  ground  that  it  was 
a  sale  per  averslonem  embraced  betweoi  well- 
defined  boundaries.  The  case  was  heard  on 
the  issues  thus  presented  and  judgment  was 
pronounced  for  the  plaintifT,  Henriette  Gug- 
lieml. The  defendant  in  executory  process, 
Louis  Geismar,  prosecutes  this  appeal. 

A  point  for  decision  comes  up  preliminarily: 
The  plaintiff  did  not  call  on  the  defendant  to 
prove  in  a  summary  manner,  before  the  judge, 
the  truth  of  the  facts  alleged  in  his  Injunc- 
tion. He  did  not  choose  to  follow  this  mode 
at  defense,  as  laid  down  in  the  Ck>de  Practice, 
but,  instead,  relied  upon  the  exception  of  no 
cause  of  action;  and  thereby,  for  the  pur- 
pose of  the  exception,  tbe  allegations  of  the 
petlticm  are  taken  as  true.  The  fact  tliat 
plaintiff  might  have  accepted  the  Issues,  and 
might  have  considered  the  Injunction  as  an 
answer,  and  could  have  proceeded  to  the  trial 
without  further  pleading,  and  the  fact  that 
he  might  have  filed  such  a  plea  as  would 
have  compelled  bis  opponent  to  prove  the 
verity  of  the  allegations  of  his  petition  for 
tbe  injunction,  are  not  a  waiver  of  the  right 
of  trial  on  the  merits  In  case  of  the  overrul- 
ing of  tbe  exception  of  no  cause  of  action. 
Wood  V.  Henderson,  2  La.  Ann.  220;  John- 
ston V.  HIcky,  4  La.  285;  Fletcher  v.  Dunbar, 
21  La.  Ann.  161;  State  v.  Booth,  28  La.  Ann. 
726;  State  t.  Judges  of  Court  of  Appeals, 
(recently  decided,)  14  South  419.  This  brings 
us  to  a  consideration  of  the  exception  Itself 
and  to  a  determination  of  the  question 
whether  there  was  a  cause  of  action. 
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If  the  Bale  was  a  sale  per  ayerslonem,  and 
the  title,  as  the  iBsnea  are  made,  is  valid  to 
all  lands  within  the  bonndaries,  and  there 
was  no  error  regarding  the  boundaries  them 
selves,  the  exception  was  properly  main- 
tained by  the  court  a  qua.  The  decisions, 
uniformly,  are  that  calls  In  a  deed  fixing  the 
boundaries  of  the  land  conveyed  by  lands 
of  adjacent  owners  will  control,  when  these 
boundaries  are  well  ddined;  that  where 
the  metes  and  bounds  are  given  by  the 
deed,  and  the  quantity  of  a  tract  of  land, 
the  former  if  they  are  well  shown  and  es- 
tablished, will  prevail,  although  there  is  a 
deficiency  in  the  number  of  acres.  In  other 
words.  If  there  be  error  as  to  quantity,  but 
none  as  to  boundary,  the  purchaser  cannot 
claim  on  account  of  diminution  in  the  num- 
ber of  acres,  In  the  absence  of  all  attempt 
at  concealment  and  fraud.  The  rule  applies 
with  equal  force  to  divisions  Into  town- 
ships, sections,  and  subdivisions  of  sections, 
when  preceded  by  a  description  of  property 
by  metes  and  boimds.  This  might  be  illus- 
trated In  various  ways.  Following,  for  the 
purpose  of  example,  the  rule  of  construc- 
tion that  the  element  of  description  will  be 
followed  as  to  which  there  is  the  least  llke- 
Uhood  of  mistake,  let  us  suppose  that  the 
land  Is  sold  by  metes  and  bounds;  the  front 
boundary  being  the  Mississippi  river,  and 
the  othw  boundaries  being,  if  possible,  equal- 
ly as  monumental.  Sections  on  the  water 
course,  sold  as  entire  sections,  although  frac- 
tional, would  not  control.  The  description 
fronting  on  the  Mississippi  river  would  con- 
trol the  acres,  without  regard  to  a  super- 
added section  as  part  of  the  description.  In 
MiUikin  V.  MInnis,  12  La.  543,  the  sale  was 
not  by  boundary.  The  inference  is  inevi- 
table. If  it  had  been  a  sale  by  metes  and 
bounds,  they  would  have  governed.  In  that 
case  the  land  was  on  the  Mississippi  river, 
with  a  front  of  about  three-quarters  of  a 
mile.  The  front  line  extended  to  a  fence, 
and  followed  the  fence  to  the  rear,  and  be- 
yond the  same;  containing  640  acres,  more 
or  less,  being  four  quarter  sections,  as  sur- 
veyed by  Maxfleld  Ludlow,  eta  The  court 
says:  "In  sedclng  for  the  Intentiop  of  the 
parties,  the  whole  contract  must  be  examin- 
ed, and,  if  iioBsible,  effect  given  to  every 
part  The  expressions,  'being  four  quarter 
teetioru,  at  turceytd  by  Maxfleld  Lvdloui,  ete.,' 
form  an  imp<«taut  point  of  the  designa- 
tion of  the  land  conveyed,  and  cannot  be 
overlooked.  If  there  had  been  no  other  de- 
scription of  the  land,  it  would  have  been 
sufficient  to  convey  the  four  quarter  sections 
for  which  patents  were  aft^wards  obtained 
by  the  defendant  Tbete  Is  no  difficulty 
about  the  lane  which  forms  the  lower  line. 
The  dispute  appears  to  have  arisen  from  the 
vague  manner  in  which  the  upper  boundary 
has  been  dsBcribed,  <u  running  on  a  fenea 
and  beyond  it,  without  saying  either  in  what 
direction  or  to  what  distance.  We  are  of 
opinion  that  a  reference  in  the  contract  to 


the  sarvey  of  Ludlow  mu$t  control  (he  vagru 
and  indefiniU  deteripHon  of  boundariet  In 
other  clauses  of  the  contract"  (The  last 
Italics  are  ours.)  The  boundaries  were  vague 
and  indefinite.  Therefwe,  other  data  con- 
trolled, in  locating  the  tract  of  land.  In 
Kirkpatrick  v.  McMlllen,  14  La.  497,  the  ref- 
erence to  the  plan  and  boundaries  of  the 
streets  governed,  and  not  the  lots  as  num- 
bered, and  the  measure  as  given.  We  have 
not  found  a  case  in  which  it  was  held  that 
the  established,  well-known  boundary  lines 
of  the  four  sides  of  a  tract  of  land  shall  not 
control  the  location.  In  a  bona  fide  sale  of 
land  thus  bounded.  Courses,  distances,  ad- 
measurements, and  ideal  lines  upon  the 
ground,  yield  to  known  and  fixed  measure- 
ments, whether  natural  or  artificial.  These 
b^ng  governing  principles,  they  must  con- 
trol the  issues  in  the  case  at  bar. 

The  allegations  being  admitted  as  true, 
the  plalntia  is  at  this  time  in  the  attitude 
of  having  admitted,  for  the  purpose  of  the 
exception,  that  a  small  portion  of  the  land 
in  question  is  public  land,  and  that  some  of 
the  land  Is  in  the  possession  of  the  owner 
of  Riverside  plantation.  These  Issues  de- 
mand hearing,  and  further  consideration. 
The  ruling  regarding  the  exception  Is  there- 
fore annulled,  that  it  may  be  ascertained 
how  much.  If  any,  of  the  land  In  question 
is  public  land,  and  that  the  dividing  lines 
between  Waterloo  plantation  and  Riverside 
plantatlMi  may,  if  possible,  be  established 
In  accordance  ^th  the  calls  of  the  deed 
that  read  a«  follows,  viz.  "above  and  In 
the  rear  by  Riverside  plantation,"  and  there- 
by Include  within  correct  boundaries  all 
lands  forming  part  of  Waterloo  plantation. 
It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  annulled  and 
set  aside,  that  the  case  be  reinstated  for 
trial,  and  that  same  be  heard  on  the  merits. 
In  accordance  with  the  views  above  ex- 
pressed The  case  Is  therefore  remanded  to 
the  district  court  Appellee  to  pay  costs  of 
appeal. 


(«  La.  Ann.  80 
OITT  OF  NEW  ORLEANS  v.   NEW  OR- 
LEANS COFFEE  CO.,  Limited.    (No. 
11,884.) 
(Sujireme  Court  of  Lonlriana.   Jan.  2,  1894.) 

LiCEHSK— MiNCFACTtniSBg. 

Exemptions  from  taxation  are  strictly 
oonstraed.  A  corporation  claiming  to  own  a 
secret,  nonpatent^  process  by  whidi,  withont 
the  use  of  any  chemical,  it  is  enabled  to  make 
selections  of  green  coffees  which,  through 
careful  and  cleanly  roasting  and  a  secret  process 
of  cooling,  produce  "brands"  of  nngronnd  roast- 
ed coffees,  each  one  of  which  is  claimed  to 
tiave  a  recognizable  taste,  is  not  a  "manu- 
factnrer,"  witliin  the  meaning  of  article  206 
of  the  const! tution,  and  is  not  exempt  under 
ttiat  article  from  the  payment  of  a  license. 
(SyUabns  by  the  C3onrt) 

Appeal  from  first  city  court  of  New  Or- 
leans; J.  Paris  Childress,  Judge. 
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CITY  OF  NEW  OBLEAKS  ».  NEW  OBLEANS  COFFEE  CO. 


Action  by  the  city,  of  New  Orleans  against 
the  Mew  Orleans  Coffee  Company,  Limited, 
to  recover  a  wholesale's  license  fee.  There 
was  judgment  for  defoidant,  and  plalntifT 
appeals.    Reversed. 

George  W.  Flynn,  Asst  City  Atty.,  and 
£!.  A.  O'SnIlivan,  City  Atty.,  tar  appellant 
Moise  A  Cahn,  for  app^ee. 

PARLANOB,  J.  .  The  defendant  corpora- 
.  tion  claims  to  be  "a  manufacturer  of  coffee," 
and  to  be,  as  such,  exempt,  under  article  206 
of  the  constitution,  from  the  payment  of  a  li- 
cense. The  defendant  corporation  contends 
that  by  means  of  a  secret,  nonpatented  pro- 
cess It  is  enabled  to  make  a  selection  of 
green  coffees  having  the  qualities  required 
for  the  purpose  int^ided,  which  coffees,  aft- 
er being  subjected  to  manipulation,  being 
roasted,  and  being  allowed  to  cool  in  a  par- 
ticular manner,  produce  certain  brands  -  of 
coffee^  each  having  a  recognizable  taste  and 
flavOT.  The  defendant  corporation  says  and 
insists  that  no  chemicals  of  any  kind  are 
used  during  the  secret  process,  and  it  is 
upon  the  production  of  Its  different  brands 
of  roasted  coffee  that  it  relies  to  be  held  to 
be  "a  manufacturer  of  coffee.'!  We  have  con- 
sidered the  evidence  and  the  pleadings  with 
care,  and  we  are  satisfied  that  the  defendant 
corporation  does  not  claim  that  it  is  a  man- 
ufacturer by  reason  of  grinding  coffee,  and 
thereby  changing  Its  form;  and,  while  some 
Incidental  statements  to  be  found  in  the  testi- 
mony might  Indicate  that  exceptionally  the 
defendant  corporation  may  grind  the  coffee 
which  it  manipulates,  its  claim  to  be  a  man- 
ufacturer of  coffee  is  based  wholly  on  the 
production  of  brands  of  ungroond  roasted 
coffee.  These  brands,  as  stated,  are  claim- 
ed to  be  the  result  as  well  as  the  object  of 
the  secret  process  above  referred  to,  which 
process  the  defendant  claims  Is  valuable, 
$1,000  having  been  offered  for  it.  Whatever 
this  secret  process  may  be,  we  are  to  decide 
whether  the  defendant  corporation  is  a  man> 
ufacturer,  on  the  tangible  results  of  the 
manipulation  to  which  they  subject  green 
coffees,  bearing  in  mind  the  assertion  of  the 
defendant  corporation  that  It  uses  no  chem- 
icals, and  that  the  coffee,  att&e  the  manipu- 
lation, is  still  pure  coffee.  The  defendant 
corporation  virtually  admits  that  a  "coffee 
roaster"  is  not  a  manufacturer,  bnt  denies 
that  such  a  designation  can  properly  be  ap- 
plied to  it  A  "coffee  roaster"  Is  testified 
by  the  witness  for  the  defendant  corporation 
to  be  a  person  "who  takes  a  sack  of  coffee 
and  simply  puts  It  In  a  roaster,  and  turns 
that  coffee  out  att&e  it  Is  roasted." 

Exemptions  from  taxation  are  strictly 
construed,  the  general  rule  being  that  every 
citizen  must  bear  his  share  of  the  expenses 
of  government  Is  the  defendant  corpora- 
tion a  manufacturer?  Admitting  that  it 
has  a  secret  process  for  the  selection  of 
green  coffees,  the  result  of  which  is  the  pro- 


duction of  "brands  of  coffee"  suitable  to 
different  tastes,  and  recognizable  from  each 
other,  and  admitting  further  Its  claims  of 
careful  and  cleanly  roasting,  and  its  other 
secret  process  of  cooling  the  roasted  coffee, 
Is  the  testiit  a  manufactured  article?  We 
think  not  It  is  not  every  employmeat  of 
labor  which  will  make  the  thing  upon  which 
It  Is  employed  a  manafactore.  It  has  been 
held  that  the  great  and  laborious  pursuits 
of  mining  and  shipbuilding  are  not  manu- 
facturing occupations.  In  anothw  order 
this  court  has  held  that  a  maker  of  ice 
cream,  even  on  a  considerable  scale,  is  not 
a  mannfactnrer.  New  Orleans  v.  Mannes- 
sler,  32  La.  Ann.  1075.  In  that  case  this 
court  said  that  the  mammoth  kltxdien  of  a 
hotel  is  not  a  manufactory,  yet  the  confec- 
tionery and  the  kitchen  yield  products  iu 
which  the  Identity  of  the  articles  from 
which  they  are  made  is  almost  lost  In  the 
case  of  Hartranft  v.  Wlegmann,  121  U.  S. 
609,  7  Sup.  Ct  1240,  the  supreme  court  of 
the  United  States  held  that,  where  the  outer 
layer  of  sheila  was  cleaned  off  by  add,  and 
the  second  layer  was  then  ground  off  by  an 
emery  wheel,  so  as  to  expose  the  brilliant 
inner  layer,  the  result  was  not  a  manuftu;- 
tnred  article.  We  quote  further  from  Hart- 
ranft v.  Wlegmann,  as  follows:  '"We  are  of 
opinion  that  the  shells  In  question  here  were 
not  manufacttired,  and  were  not  manufac- 
tures of  shells.  •  •  •  They  were  still 
shells.  They  had  not  been  manufactured 
into  a  new  and  different  article,  having  a 
distinctive  name,  cliaractef,  or  use  from  that 
of  a  shell.  The  application  of  labor  to  an 
article,  either  by  hand  or  by  mechanism, 
does  not  make  the  article  necessarily  a  man- 
ufactured article,  within  the  meaning  of  that 
term  as  used  in  the  tariff  laws.  Washing 
and  scouring  wool  does  not  make  the  result 
a  manufacture  of  wool.  Cleaning  and  gin- 
ning cotton  does  not  make  the  result  a  man- 
ufacture of  cotton.  In  Siibedule  M  of  sec- 
tion 2504,  Rev.  St,  a  duty  of  30  per  cent  ad 
valorem  is  imposed  on  'cwal,  cut  or  manu- 
factured;' and  in  section  2506,  'coral,  marine, 
unmanufactured,'  is  made  exempt  ffom 
duty.  These  provisions  clearly  imply  that, 
bnt  fra*  the  special  provision  imposing  the 
duty  on  cut  coral,  it  would  not  be  regarded 
as  a  manufactured  article,  although  labor 
was  employed  in  catting  It  In  Frazee  v. 
Moffitt,  20  Blatchf.  267,  18  Fed.  584,  it  was 
held  that  hay  pressed  in  bales,  ready  for 
market,  was  not  a  manufactured  article, 
though  labor  had  been  bestowed  in  catting 
and  drying  the  grass  and  baling  the  hay. 
In  Lawrence  v.  Allen,  7  How.  785,  it  was 
held  that  India-rubber  shoes,  made  in  Bra- 
zil, by  simply  allowing  the  sap  of  the  India- 
rubber  tree  to  harden  npon  a  mold,  were  a 
manufactured  article,  because  it  was  capable 
of  use  in  that  shape  as  a  shoe,  and  had  been  put 
into  a  new  form,  capable  of  use,  and  designed 
to  be  used  in  such  new  form.  In  U.  S.  v. 
Potts,  6  Crancb,  284,  roimd  copper  plates. 
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tnrned  np  and  raised  at  the  edges  from  four 
to  five  Inches  by  the  application  of  labor  to 
fit  them  for  subsequent  use  in  the  manufac- 
ture of  copper  vessels,  but  which  were  still 
bought  by  the  pound  as  copper  for  use  In 
making  copper  vessels,  were  held  not  to  be 
manufactured  copper.  In  the  case  of  TJ.  S. 
T.  Wilson,  1  Hunt,  Mer.  Mag.  167,  Judge 
Betts  held  that  marble  which  had  be«i  cut 
Into  blocks  for  the  convenience  of  trans- 
portation was  not  manufactured  marble,  but 
was  tree  from  duty,  as  being  unmanufac- 
tured."  The  evidence  in  the  instant  case, 
and  the  spirit  of  the  decisions  cited,  satisfy 
us  that  the  defendant  corporation  is  not  a 
manufacturer  of  coffee,  as  claimed  by  it,  so 
as  to  entitle  it  to  exemption  from  license 
under  article  206  of  the  constitution.  The 
Ernst  Oase,  85  La.  Ann.  746,  relied  ou  by 
the  defendant  corporation.  Is  not  applicable. 
To  clean  rice,  a  long  and  laborious  process 
is  required;  a  large  and  expensive  plant,  in- 
cluding powerful  and  complicated  machin- 
ery, is  necessary;  and  from  the  "paddy" 
several  marketable  by-products  are  obtained, 
besides  the  cleaned  rice.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  is 
hereby,  reversed,  annulled,  and  set  aside, 
and  that  said  defendant  corporation  pay  to 
the  plaintiff  the  sum  of  $50  as  a  license  dUb 
said  plaintiff  by  said  defendant  for  carrying 
on  the  business  of  wholesale  dealers  for  the 
year  1893,  and  that  said  defendant  further 
pay  said  plaintiff  2  per  cent,  per  month  in- 
terest on  said  amotmt  from  March  1,  18S)3, 
and  all  costs. 


(M  La.  Ann.   1S6) 

HERBBB  T.  THOMPSON.    (No.  11,339.) 
(Supreme  Court  of  Louisiana.    Jan.  16,  1894.) 

JCDOMBNT  OP  FOBBCtiOSCBB — ^THIRD  OPPOSITION — 
PLBADINOS — ESTOPPBL. 

Third  opponents  before  the  sale  incon- 
sistently asked  for  the  nullity  of  the  sale  on  the 
ground  of  simulation,  etc.,  and  also  asked  for 
uie  proceeds.  After  the  sale  to  one  who  de- 
clare himself  the  owner  of  the  mortgage  notes 
under  which  the  sale  was  made,  and  who,  hav- 
ing bid  less  than  his  debt,  paid  no  price,  third 
opponents  filed  amended  petitions,  in  which  they 
alleged  that  the  adjfldlcatee  was  aware  of  the 
simulation;  and  they  restricted  their  prayer  to 
the  annulment  of  the  sale  and  mortgage,  ask- 
ing for  the  citation  of  all  parties  to  the  sale. 
Held,  that  under  the  circumstances  of  this  case, 
and  the  pleadings  therein,  third  opponents  are 
not  estopped  from  attacking,  by  a  direct  ac- 
tion, the  sale  and  mortgage,  as  being  simulated. 
Held,  farther,  that  in  this  case  the  action  set 
forth  in  the  amended  petitions  contains  all  the 
elements  of  a  direct  action,  affords  all  the  op- 
portunities for  exceptions  and  answer,  and  si- 
fords,  also,  the  same  delays  and  mode  of  trial 
which  could  be  claimed  in  a  direct  action. 

Breaux,  J.,  dissenting. 

(Syllabus  by  the  Conrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  George  F.  Herber  against  Philip 
Thompson  to  foreclose  a  mortgage.  There 
was  decree  of  sale  for  plaintiff,  but,  before 


execution  thereof.  Interventions  and  third 
oppositions  were  separately  filed  by  J.  &  M. 
Schwabacher,  H.  L.  Bidstrup,  and  the  UI- 
man-GrOulsborougb  Company,  Limited.  From 
the  Judgment  dismissing  the  petitions  of  op- 
ponents, they  appeaL     Reversed. 

W.  S.  Benedict,  Robert  O.  Dugue,  and 
James  Legendre,  for  appellants.  Charles  J. 
Theard,  for  appellee. 

PARLANCE,  J.  The  plaintiff,  holding 
five  promissory  notes  signed  by  the  defend- 
ant, aggregating  $25,0(X),  and  secured  by 
mortgage  on  a  plantation  situated  in  the 
parish  of  St.  Landry,  obtained  an  ord»  of 
seizure  and  sale  from  the  dvil  district  court 
for  the  parish  of  Orleans.  Before  the  sale, 
three  creditors  of  the  defendant,  holding 
Judgments  against  him  aggregating  $16,- 
985.63  and  interest,  filed  their  separate  pe- 
titions of  intervention  and  third  opposition 
in  the  executory  proceedings.  They  alleged, 
substantially,  that  the  plaintiff  had  no  Inter- 
est in  the  mortgage  notes  or  in  the  mort- 
gage, which  they  charged  to  be  a  piure  simu- 
lation, to  the  knowledge  of  plaintiff,  for  the 
pttfpose  of  screening  defendant's  property 
and  Its  proceeds  from  the  pursuit  of  his  cred- 
itors. They  further  averred  that  the  mort- 
gage, if  not  simulated.  Is  fraudulent,  and 
was  resorted  to  by  the  defendant,  while  he 
was  in  insolvent  circumstances,  to  screen 
his  property,  as  stated,  to  the  knowledge  of 
the  plaintiff  and  of  the  original  mortgagee, 
neither  of  whom  gave  any  consideration  for 
said  notes,  and  that  the  opponents  had  only 
discovered  the  facts  alleged  within  two 
months  from  the  time  when  they  filed  thdr 
interventions  and  third  oppositions.  The 
opponents  further  averred  that  if  the  mort- 
gage was  not  simulated  or  fraudulent,  or 
both,  and  If  the  notes  were  ever  issued,  or 
issued  In  good  faith,— which  they  deny,— the 
notes  afterwards  went  ba<^  into  the  posses- 
sion of  the  defendant,  and  that  the  mort- 
gage has  been  extinguished  by  payment, 
compromise,  or  otherwise;  that  the  prop- 
erty is  worth  $25,000,  and  that  the  defend- 
ant is  still  insolvent,  and  that  any  other  prop- 
erty be  may  own  is  subject  to  mortgages  far 
in  excess  of  its  value;  and  that  opponents 
will  be  remediless  If  the  mortgage  on  which 
the  executory  process  issued  is  not  decreed 
null,  or  to  have  been  extinguished.  Bach 
of  the  opponents  prayed  that  the  sheriff  of 
the  parish  of  St  Landry  be  ordered  to  hold 
In  his  hands,  out  of  the  proceeds  of  the  sale^ 
a  sufficient  sum  to  pay  their  Judgments,  and 
that  "Judgment  may  be  rendered  decreeing 
the  mortgage  •  •  •  to  be  simulated,  null, 
and  void,  and  if  not  simulated  or  fraudu- 
lent, or  both,  to  have  been  extinguished  by 
payment,  compensation,  confusion,  or  other- 
wise; •  •  •  directing  the  amount  of  pe- 
titioner's said  Judgment  to  be  paid  in  full, 
by  privilege  and  with  mortgage,  •  •  •  out 
of  the  proceeds  of  the  sale  to  be  made  here- 
in."   To  these  loterventlons  and  third  oi>- 
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posltJona,  the  plaintiff  excepted  tbat  no  in- 
tervention or  tblrd  opposition  could  be  filed 
in  said  matter;  that  the  Interveners  cannot 
be  heard  to  question  plaintiff's  Interest  w 
right  to  institute  the  suit;  that  the  opposi- 
tions set  forth  inconsistent  matters,  and  are 
vague  and  indefinite.  Atter  the  sale,  the 
exceptions  came  on  to  be  tried  before  the 
lower  judge,  and  he  then  allowed  the  oppo- 
nents to  file  supplemental  and  amended  pe- 
titions of  intervention  and  third  opposition, 
in  which  they  averred  that  since  filing  their 
original  pleadings  they  have  discovered  that 
the  plaintiff  dlsclaima  all  Interest  in  the  notes 
and  mortgage,  and  that  he  asserts  that  he 
never  had  any  interest  therein,  and  that  the 
only  person  having  any  right  in  the  same 
at  the  time  the  executory  process  issued, 
and  since,  is  the  adjudlcatee  at  the  sale,  who 
admits  the  assertion;  that  s  pretended  ad- 
judication has  been  made,  and  the  adjudl- 
catee claims  ownership  thereunder,  although 
he  did  not  pay  the  price  of  the  adjudication; 
but  that  the  adjudication  Is  nnll,  because  he 
did  not  jmy  the  price,  and,  tor  the  reasons 
stated  in  the  amended  petition,  the  mort- 
gage under  which  the  sale  purports  to  have 
been  made  is  null  and  void,  or  has  been  ex- 
tinguished, as  the  adjudlcatee  always  knew. 
The  opponents  further  averred  that,  if  the 
mortgage  was  not  originally  simulated  or 
fraudulent,  the  same  was  paid  or  extin- 
guished in  some  way  unknown  to  them,  but 
well  known  to  the  adjudlcatee,  who  was 
thoroughly  cognizant  of  the  defendant's  In- 
solvency; that  the  adjudlcatee  knew  at  the 
time  he  claims  to  have  received  the  notes 
and  mortgage  that  the  same,  if  originally 
good,  bad  been  extinguished,  and  could  not  be 
reviewed,  and  that  if  the  adjudlcatee  was  a 
creditor  of  defendant,  as  he  claims,  he  well 
knew  that  the  defendant  could  not  give  him 
a  mortgage,  as  be  was  then,  and  had  been 
for  a  long  time  before,  totally  insolvent,  to 
the  direct  knowledge  of  the  adjudlcatee. 
They  allege  that  these  new  facts  had  come 
to  their  knowledge  since  the  filing  of  their 
original  pleadings.  They  prayed  for  cita- 
tion to  all  the  parties,  including  the  adjudl- 
catee, and  that  the  mortgage  be  declared  to 
be  simulated  or  fraudulent,  or  both,  or  ex- 
tinguished, as  alleged,  and  that  the  sale  and 
adjudication  be  annulled.  The  judge  a  quo, 
after  trial  of  the  exceptions,  maintained  the 
same,  and  dismissed  the  interventions  and 
oppositions;  reserving  to  the  opponents  "all 
their  rights,  if  any  they  have,  to  be  prose- 
cuted according  to  law."  The  opponents 
have  appealed.  The  property  was  adjudi- 
cated for  the  snm  of  $8,500.  The  adjudl- 
catee, notwithstanding  the  order  of  the  court 
directing  the  sheriff  to  retain  sufilcient  of 
the  proceeds  to  meet  the  dalm  of  the  op- 
ponents, did  not  pay  the  price;  claiming  the 
right,  as  holder  of  the  notes,  to  attribute  the 
price  to  his  mortgage. 

If  the  opponents  had  taken  the  risk  of  the 
purchase  of  the  plantation  by  an  innocent 


third  person,  and  had  awaited  the  sale  with- 
out instituting  any  proceedings,  and  if,  aftei 
the  sale  to  one  whom  they  claim  to  l>e  cog- 
nizant of  the  simulation,  they  bad  brought 
directly  such  an  action  as  Is  set  forth  in  the 
amended  petitions,  charging  the  mortgage 
and  the  sale  to  be  simulations,  to  the  knowl- 
edge of  all  the  parties  to  the  proceedings  and 
sale,  and  asking  for  the  annulment  of  the 
mortgage  and  sale,  it  is  perfectly  clear  that 
the  opponents  would  have  had  their  action. 
This  being  so,  we  are  to  inquire  why  the 
amended  petitions  should  not  stand.  We  see 
but  two  grounds  upon  which  the  dismissal  of 
the  amended  petitions  could  be  contended 
for:  First,  because  opponents  are  estopped 
from  attacking  the  validity  of  the  sale  for 
the  reason  that  In  their  original  petitions  they 
asked  to  be  paid  out  of  the  proceeds  of  the 
sale;  and,  secondly,  because  opponents,  even 
If  not  estopped,  cannot  assert  their  demand. 
In  the  form  which  they  have  adopted.  The 
plaintiff  has  cited  decisions  of  this  court  to 
show  that  a  party  claiming  the  proceeds  of 
a  Judicial  sale  thereby  affirms  the  validity  of 
the  sale,  and  is  estopped  from  thereafter  con- 
testing it.  We  have  examined  those  authori- 
ties, and  others,  and  we  do  not  consider  them 
as  In  confilct  with  the  views  entertained  by 
us  in  deciding  the  Instant  case. 

That  an  innocent  purchaser  at  a  Judicial 
sale  should  be  protected  against  disturbance 
by  one  who  has  claimed  the  proceeds  of  the 
sale  seems  just  and  equitable.  It  may  well 
be,  in  such  a  case,  that  the  Intending  pur- 
chase: considered  the  claim  for  the  proceeds, 
even  when  inconsistentiy  joined  with  a  de- 
mand for  the  nullity  of  the  sale,  as  a  virtual 
assent  to  the  sale,  and  relied  upon  that  as- 
sent when  he  bought  But  estoppels  are  not 
favored,  and  no  principle  of  natural  justice 
or  of  law  has  been  invoked  by  which  the  fact 
that  a  third  opponent  has,  prior  to  the  sale, 
inconsistently  claimed  the  proceeds,  and  also 
asked  for  the  annulment  of  the  sale,  should 
operate  an  estoppel  for  the  protection  of  a 
purchaser  of  the  property  who  was  cog- 
nizant that  the  sale,  and  the  proceedings  un- 
der which  It  was  had,  were  simulations.  In 
a  case  such  as  the  Instant  one,  where,  under 
a  mortgage  alleged  to  be  a  simulation,  a  sale 
is  made  to  one  who  discloses  himself  at  the 
sale  as  the  holder  of  the  notes,  and  who  bids 
in  the  property  for  a  part  of  his  mortgage, 
and  does  not  pay  the  price,  it  seems  clear 
that  an  action  charging  the  adjudlcatee  with 
knowledge  of  the  simulation  can  be  main- 
tained against  him,  to  have  the  sale  declared 
null,  even  though  the  parties  bringing  the 
action  may,  prior  to  the  sale,  have  inconsist- 
ently dalmed  at  the  same  time  the  proceeds 
of  the  sale,  and  asked  fcH:  the  annulment  of 
the  sale.  The  claim  for  the  proceeds  could 
not  in  any  manner  injure  an  adjudlcatee  who 
would  know  that  the  sale  is  simulated,  and  he 
could  not  be  permitted  to  derive  any  benefit 
from  the  fact  that  such  a  claim  had  been  made. 

On  the  question  whether  the  opponents  can* 
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maintain  their  action  In  tbe  form  In  which  It 
Is  now  embodied  in  their  amended  petitions, 
we  were  at  first  Inclined  to  the  opinion  that 
the  amended  petitions  should  be  dismissed; 
reserving  to  the  opponents  the  right  to  bring 
again,  as  a  separate  and  independent  suit, 
tbe  same  action  set  out  in  the  amended  peti- 
tions. But  the  law  does  not  require  the  do- 
ing of  vain  and  puerile  things.  The  amend- 
ed petitions  contain  all  tbe  elements  and  es- 
sentials of  a  separate  and  direct  suit  for  the 
annulment  of  tbe  mortgage  and  sala  Cita- 
tion of  all  the  parties  is  prayed  for.  These 
parties  will  have  all  the  delays  and  all  the 
opportunities  for  exceptions  and  answer,  and 
the  same  mode  of  trial,  to  which  they  would 
be  entitled  in  a  separate  action.  Besides, 
under  the  rules  of  the  dvll  district  court.  If 
the  salt  were  filed  anew  as  a  separate  actI<Hi, . 
It  would  again  be  docketed  in  this  very  cause, 
and  assigned  to  the  very  Judge  who  tried 
this  cause  bdow.  We  passed  upon  a  similar 
point  In  Morris  v.  Cain,  85  La.  Ann.  769. 

We  are  not  to  be  understood  as  OTerrullng 
herein  the  former  decisions  of  this  court  hold- 
ing, in  cases  of  purctiases  by  innocent  buyers 
at  Judicial  sales,  that  one  who  has  previously 
claimed  the  proceeds  of  the  sale  Is  estopped 
from  contesting  the  validity  of  the  sale.  Nor 
are  we  unmindful  of  the  decisions  of  this 
court  holding  that  one  cannot  by  third  oppo- 
sition claim  the  proceeds  of  a  Judicial  sale 
on  the  ground  that  the  execution  Is  based  up- 
on a  fraudulent,  simulated,  or  extinguished 
dalm.  We  have  no  need.  In  this  case,  to 
pass  Tii>on  those  questions.  The  only  requi- 
sites for  a  decision  In  this  case  are  the  con- 
clusions reached  by  va  that  the  opponents 
are  not  estopped  from  bringing  an  action  for 
the  annulment  of  the  sale  which  they  claim 
has  been  made  to  a  person  cognizant  of  the 
fact  that  the  sale  Is  a  simulation,  and  that 
the  action  set  forth  In  the  amended  petitions 
contains  all  the  elements  of  a  distinct  and 
direct  action,  and  that  trndw  the  circum- 
stances of  this  case  the  amended  petitions 
are  to  be  considered  and  held  as  setting  forth 
a  direct  action.  In  the  Instant  case,  we  do 
not  deal  In  any  manner  with  the  morits, 
which  were  not  reached  In  the  court  below, 
and  we  pass  only  on  the  questions  presetted 
by  the  pleadings  and  record.  It  may  well  be 
that  the  allegations  of  the  opponents  are  en- 
tirely unfounded  in  fact,  and  that  they  will 
fall  In  their  proof.  It  Is  not  Impossible  that 
the  action  Is  merely  tentative.  But  with  the 
verity  or  untruth  'of  the  cause  of  action  we 
are  not  concerned,  at  the  present  stage  of  the 
case.  It  Is  therefore  ordered  that  this  case 
be  remanded  to  tbe  lower  court,  to  be  pro- 
ceeded with  according  to  law,  on  the  de- 
mands set  forth  in  the  amended  and  supple- 
mental petitions  herein,  and  that  appellee 
pay  the  costs  of  appeal 

BREAUX,  J.,  (dissenting.)  The  able  and 
careftdly  prepared  opinion  of  the  court  has 


not  convinced  me  of  the  error  of  the  Judg- 
ment of  tbe  court  a  qua.  Before  the  sale  of 
the  property.  Judicial  mortgage  creditors  of 
the  defendant,  whose  Judgments  were  of  rec- 
ord, filed  separate  petitions  of  Intervention 
and  third  (^position,  and  obtained  an  <»<der 
directing  the  sholff  to  hold  In  bis  hands,  out 
of  the  proceeds  of  the  sale,  a  sufficient  sum 
to  pay  their  Judgments  In  full,  and  prayed, 
after  allegatimis  setting  forth  thdr  claims, 
that  the  mortgage  under  which  the  prop^ty 
was  sold  be  declared  simulated,  fraudulent, 
and  void,  or  to  have  been  extinguished,  and 
that  their  Jn&gmtnt  be  paid,  by  privilege  and 
preference,  out  of  the  proceeds  of  the  sale. 
I  do  not  controvert  the  facts  stated  In  the 
opinlcn.  It  does  seem  Impossible,  legally. 
In  one  proceeding,  to  sustain  interveners'  and 
third  opponents'  contradictory  positions,  not 
alternatively  pleaded.  They  seek  to  have  the 
mortgage  declared  simulated,  fraudulent,  and 
void,  under  which  the  property  was  sold,  or 
to  have  it  extinguished.  At  the  same  time, 
they  pray  to  be  paid  out  of  the  proceeds  of 
the  sale.  In  other  words,  under  part  of  tho 
averments,  there  was  no  sale  possible.  Un- 
der the  remainder  of  the  avorments,  thwe 
was  a  sale,  and  they  pray  to  be  paid  from 
the  proceeds.  The  authorities  are  that  a 
third  person  in  good  faith  acquires  title,  al- 
though the  sale  be  made  under  an  invalid  or 
extinguished  mortgage.  Oranted  this  does  not 
have  the  effect  of  lessening  the  force  and  ef- 
fect of  Judicial  allegations,  the  Interveners 
and  third  opponents  are  bound  by  their  alle- 
gations, without  regard  as  to  whether  there 
Is  a  title  or  no.  As  to  them.  In  this  suit, 
they  are  In  the  attitude  of  alleging  that  there 
was  no  mortgage,  and,  in  consequence,  no 
sale,  and,  Immedlatdy  aftw,  that  there  was 
a  sale,  and  that  they  were  entitled  to  the 
proceeds.  Whatever  may  be  the  effect  of 
these  allegations,  and  what  scope  they  should 
be  given  ultimately,  I  express  no  opinion. 
Their  effect  and  scope,  I  will  state,  however, 
with  great  re8i>ect,  should  be  considered  In 
other  proceedli^  averring  consistent  causes 
of  actl<»t. 

On  Rehearing. 

(Feb.  6,  1894.) 

WATKINS,  J.  An  examlnaticm  of  this  case 
has  only  served  to  confirm  us  In  the  conclu- 
sions at  which  we  first  arrived.  The  issues 
examined  and  tbe  questions  decided  being 
equally  applicable  to  the  original  and  supple- 
mental petitions  of  intervention,  no  altera- 
tion in  the  phraseology  of  the  decree  is  nec- 
essary, except  to  make  it  applicable  to  the 
original  as  well  as  the  supplemental  peti- 
tions. It  Is  therefore  ordered,  adjudged,  and 
decreed  that  our  original  decree  be  so  amend- 
ed as  to  order  this  case  remanded  to  the  low- 
er court,  to  be  tho-e  proceeded  with  accord- 
ing to  law  and  the  views  in  our  opinion  ex- 
pressed, on  both  the  original  and  supple- 
mental petitions. 
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(No.  10.662.) 


(Suiireme  Court  of  Louisiana.    Jan.  2,   1894.) 

Btatb  Bonds— Validitt — Bona  Fidb  HoLSERa — 
Burden  ov  Pboof. 

1.  It  appearing  that  constitutional  bonds 
which  had  been  prepared  by  the  proper  officers 
apitointed  by  law  for  that  purpose,  posseasins 
all  the  indicia  of  genuine  bonds  of  the  state, 
had  been  delivered  into  the  cnstody  of  the  state 
treasurer  for  the  purpose  of  making  an  ex- 
cJiange  thereof  for  consolidated  bonds  of  the 
Ktate,  in  pursuance  of  the  provisions  of  the 
constitution  and  law,  and  that  the  said  treas- 
urer had  fraudulently  and  illegally  entered  in 
the  blank  spaces,  or  shields,  upon  said  oonsti- 
tutional  bonds,  nnmbers  punwrting  to  indicate 
the  numbers  of  the  conaolidated  bond  surren- 
dered in  exchange  therefor,  and  that  he  had 
subsequently  and  surreptitiously  issued  and 
placed  same  in  circulation  as  bona  fide  and 
genuine  obligations  of  the  state,  same  are 
fatalljr  stricken  with  absolute  nullity  in  their 
Inception,  and  antecedent  to  their  issuance  and 
being  placed  in  circniation  as  unconditional 
promises  of  the  aovereign  to  pay. 

2.  Such  paper  is  void  in  the  hands  of  any 
holder,  as  it  is  the  settled  rule  of  the  law  mei^ 
chant  that  when  it  is  shown  that  the  instrument 
was  given  for  a  consideration  which,  by  statute, 
is  declared  void,  the  original  taint  follows  it, 
and  It  is  void  in  the  hands  of  every  holder,  how- 
ever Innocent;  and  that  no  party  can  enforce  a 
negotiable  instrument  if  it  be  not  genuine,  or  if 
it  be  executed  by  a  part^  incapable  of  entering 
into  the  contract  in  which  it  was  given. 

3.  But  the  rule  of  law  is,  as  established  by 
the  weight  and  current  of  authority,  as  well  as 
the  law  merchant,  that  the  fraud  which  shifts 
the  burden  of  proof  upon  the  h(ddw  to  estab- 
lish the  bona  fides  of  his  acquisition  must  be  in 
the  consideration  or  the  representations  used  in 
obtaining  the  execution  of  the  instrument,  and 
not  in  the  after-breach  of  trust  in  diverting  it 
from  the  uses  for  which  it  was  intended. 

4.  In  order  to  constitute  a  valid  security, 
any  bond  or  negotiable  obligation  of  the  state 
must  he-issued  on  authority  of  the  constitution 
and  statute  law  of  the  state;  and  the  powers 
and  duties  of  officers  and  agents  of  the  govern- 
ment, whether  federal  or  state,  are  defined  by 
Mtatnte,  which  Is  notice  to  the  world  of  the  lim- 
itations that  are  placed  upon  their  authority. 

(Syllabus  by  the  Goort) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Frederl<i  1>.  King,  Judge. 

Action  by  the  state  of  Louisiana  against 
Matu-ico  J.  Hart  for  restitution  of  certain 
bonds  alleged  to  be  Invalid.  There  was  Judg^ 
ment  for  plaintiff,  and  defendant  appeals. 
Modified. 

Farrar,  Jonas  &  Kruttsdmltt,  for  appel- 
Isint  M.  J.  (Tunnlngbam,  Atty.  (Sen.,  (Wal- 
ter S.  Rogers,  of  counsel,)  for  the  State. 

WATKINS,  J.  Cnaim  Is  made  of  ttae  de- 
fendant for  the  restitution  to  the  state  treas- 
ury of  the  aggregate  amount  of  $61,000  of 
alleged  fraudulently  issued  and  Illegal  con- 
stitutional bonds  ot  the  state  of  Louisiana, 
of  the  denomination  of  $1,000  and  $500,  re- 
spectly^y,  on  the  substantial  avenu^it  Utat 
all  legal  and  valid  bonds  of  the  state  are 
by  law  intrusted  to  the  care  and  custody  of 
the  state  treasurer  for  safe  keeping,  and 
that.  In  Tlolatioa  of  bis  trust,  <Hie  B.  A. 
Bnike,  treasure,  did  Illegally  and  fraudu- 


lently embezzle  and  convert  to  his  own  use 
$71,()00  of  certain  constitutional  bonds,  tak- 
ing same  from -the  treasury  of  the  state,  and 
placing  them  In  the  hands  of  the  defendant 
and  other  persons,  from  whom  be  obtained 
large  sums  of  money  thereon.  More  specific- 
ally stated,  the  averments  of  the  state's 
petition  are  that,  in  pursuance  of  the  con- 
stitutional debt  ordinance,  the  issuance  of 
c»'tain  bonds,  known  as  "constitutional 
bonds,"  was  authorized,  and  outstanding 
bonds  of  the  state^  known  as  "consolidated 
Ixmds,"  were  permitted  to  be  given  in  ex- 
change therefor,  at  75  per  centum  of  their 
face  value;  that  the  state  caused  $7,000,000 
of  such  couKtitutional  bonds  to  be  engraved, 
and  of  those  bonds  the  auditor  and  treas- 
urer presented  to  the  governor  for  his  sig- 
nature $621,000,  and  he  signed  same,  and 
caused  the  great  seal  of  the  state  to  be  there- 
to affixed,  and,  when  thus  completed  and 
perfected,  same  were  turned  over  to  B.  A. 
Burke,  treasurer,  for  the  purpose  of  consum- 
mating an  exchange  thereof  for  consolidated 
bonds;  that  consolidated  bonds  amounting 
only  to  the  sum  of  $2ao,200  were  offered  for 
exchange,  and  actually  surrendered  and  ex- 
changed, and  for  which  there  were  actually 
given  in  exchange  constitutional  bonds  to  the 
amount  of  $217,600,  and  that  beyond  that 
sum  "there  has  been  no  legal  and  proper 
Isenie  of  said  bonds;"  that  the  said  constitu- 
tional bonds  were,  by  law.  Intrusted  to  the 
care  and  custody  of  the  state  treasurer,  and 
same  can  only  be  Issued  or  used  by  him  in 
lawful  and  proper  exchange  for  consolidated 
bonds  in  the  manner  aforesaid;  that,  not- 
withstanding such  legal  impediments,  said 
Burke,  treasurer,  "did  illegally  and  fraudu- 
lentiy  embezzle  and  convert  to  his  own  use 
$71,()00.  of  said  constituticmal  bonds,  taking 
same  out  of  the  treasury  of  the.  state,  and 
placing  them,  after  fraudulently  numbering 
them,  in  possession  of  divers  persons,  and 
among  them  M.  J.  Hart,  and  obtained  large 
sums  of  money  therefor,  said  Burke  receiv- 
ing a  large  p<»tion  of  the  money  obtained; 
that  said  bonds  are  the  property  of  thei  state 
of  Louisiana,  and  represent,  in  value,  the 
sum  cff  $71,000,  as  well  as  [being]  the  eyi- 
dence  of  the  fact  that  $100,000  of  valid  con- 
solidated bonds  have  been  paid  and  destroy- 
ed; that  the  interest  at  the  rate  of  4  per 
cent  per  annum  from  January  1,  1880,  has 
been  paid  on  said  fraudulent  bonds,  and  col- 
lected from  the  state,  which  sum,  together 
with  said  fraudulent  bonds,  should  be  re- 
turned to  the  state;  that  Burke  thus  deliv- 
ered to  the  defendant  $61,(X>0  of  said  fraudu- 
lent constitutional  bonds,  which  are  repre- 
sented by  certain  specified  numbers,  forty- 
four  of  which  are  alleged  to  be  of  the  de- 
nominatiMi  of  $1,000  each,  and  thirty-two 
of  them  of  the  denomination  of  $500  each; 
that  said  bonds  had  been  pledged  by  Hart 
to  yarious  banks  of  the  dty  of  New  Orleans, 
but  since  the  1st  day  of  September,  1890, 
at  the  caU  of  the  banks,  be  has  retakoi  pos- 
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session  of  said  bonds,  and  same  are  now  In 
his  custody  and  control;  that  the  bonds 
should  be  returned  to  the  state  treasury, 
where,  as  the  property  of  the  state,  they  of 
right  belong."  The  prayer  of  the  petition  is 
for  the  maintenance  of  the  sequeetratlon  of 
the  bonds,  and  for  Judgment  condemning  de- 
fendant to  return  the  bonds  and  interest  to 
the  state  treasury. 

Prefaced  by  a  general  denial,  defendant's 
answer  is  that  at  date  of  institution  of  this 
suit  he  was  in  possession  of  70  constitutional 
bonds,  being,  in  part,  the  bonds  described  in 
plaintiff's  petition.  It  then  gives  a  descrip- 
tion and  an  enumeration  of  the  bonds  In  bis 
possession,  which  include  all  of  the  $500 
bonds,  and  88  of  the  $1,000  bonds,  men- 
tioned and  described  In  plaintiff's  petition, 
only  omitting  from  the  list  the  $1,000  bonds 
bearing  the  numbers  243,  244,  245, 246, 247,  and 
248,  aggregating  In  amount  $6,000.  It  avers 
that  defendant  acquired  said  bonds  in  due 
course  of  business,  before  their  maturity,  in 
good  faitii,  and  for  a  full  and  valuable  con- 
sideration; that  same  were  and  are  negotia- 
ble Instruments,  and  he  cannot  be  in  any 
manner  affected  by  any  defects  of  title  in 
any  one  from  whom  he  acquired  same.  It 
then  proceeds  to  specify  in  detail  the  time, 
manner,  and  circumstances  under  which  he 
acquired  same,  a  fair  summary  of  which  Is 
that  during  the  winter  and  spring  of  1888 
he  made  to  E.  A.  Burke  sundry  loans  of 
money,  aggregating  $60,000  in  amount,  and 
for  which  loans  Burke  executed  his  demand 
notes,  payable  to  defendant's  order,  to  Which 
said  bonda  in  similar  amounts  were  attached 
as  collateral  security,  and  that  same  were 
discounted  at  market  rates  prevailing  at  the 
time.  The  answer  further  represents  that  the 
effort  on  the  part  of  the  state  to  recover 
the  bonds  Is  an  attempt  to  impair  the  ob- 
ligation of  protected  contracts  existing  be- 
tween him  and  the  state,  and  to  divest  him 
of  Ills  vested  rights  of  property  therein,  in 
violation  of  the  state  and  federal  constitu- 
tions. In  reconvention  the  defendant  prays 
for  the  recognition  of  the  bonds  in  suit  as 
legal  and  valid  obligations  of  the  state,  en- 
titling him  to  hold  and  retain  same  in  his 
possession  In  pledge  to  secure  the  amount  of 
his  loans  to  Burke,  with  Interest  and  cost 

On  the  Issues  thus  stated,  the  cause  went 
to  trial  before  a  Jury,  and  a  vwdlct  was  ren- 
dered In  favor  of  the  state  for  the  restitu- 
tion of  the  bonds  named,  without  interest; 
and  thereupon  Judgment  was  rendered  ac- 
cordingly against  the  defendant,  commanding 
him  to  return  same,  rejecting  and  disallowing 
the  state's  demand  for  interest  and  the  de- 
fendant's reconventional  demand.  After  mak- 
ing an  unsuccessful  effort  to  obtain  a  new 
trial,  defendant  obtained  and  prosecutes  this 
appeal;  and,  as  this  plaintiff  has  made  no 
answer  to  this  appeal  requesting  any  amend- 
ment of  the  Judgment  appealed  from,  the 
questions  for  consideration  are  limited  to 
two,  viz.:    First,  whetba  the  constitutional 


bonds  in  controversy  were  fraudulent  and 
illegal  in  their  Inception  and  issuance,  thus 
entitling  the  state  to  Judgment  declaring  same 
absolutely  null  and  void;  second,  whether,  in 
any  court,  the  defendant  Is  entitled  to  take 
Judgment  against  the  state  upon  his  recon- 
vention demand,  there  being  invoked  no  en- 
abling statute  authorizing  him  to  sue  the 
state.  In  the  petition  of  the  state  the  Issue 
is  squarely  made  that  the  constitutional 
bonds  sned  for  were  absolutely  Illegal  and 
void  In  their  inception,  the  specific  averment 
being  that  they  were  intrusted  to  the  cus- 
tody and  safe-keeping  of  the  treasurer,  for 
Issuance  in  exchange  for  consolidated  bonds 
in  pursuance  of  the  constitutional  debt  ordi- 
nance; the  same  having  been  engraved, 
signed,  and  sealed  previously,  as  directed  by 
a  special  statute,  as  contemplated  by  said 
ordinance.  The  further  specific  averment  of 
the  petition  is  that  there  were  $620,000  In 
amount  of  bonds  thus  prepared  and  turned 
over  to  the  treasurer  for  purposes  of  ex- 
change, but  only  $290,200  of  consolidated 
bonds  were  surrendered  In  exchange,  and  for 
which  only  $217,600  of  constitutional  bonds 
were  issued  legally  and  given  In  exchange, 
and  "that  beyond  that  sum  there  has  been 
no  legal  and  proper  Issue  of  bonds;"  that  not- 
withstanding said  constitutional  bonds  had 
only  been  Intrusted  to  said  treasurer  for  the 
single  purpose  of  effecting  the  exchangee  afore- 
said, and  same  could  only  be  Issued  or  used 
by  him  in  making  a  lawful  exchange,  said 
treasurer  "did  Illegally  and  fraudulently  em- 
bezzle and  convert  to  his  own  use  $71,000 
of  said  constitutional  bonds,  taking  same  out 
of  the  treasury  of  the  state,  and  placing  them 
in  .the  possession  of'  divers  persons,  and 
among  them  M.  J.  Hart,  [the  defendant,]  and 
obtained  large  sums  of  money  therefor,  said 
Biurke  [treasurer]  receiving  a  large  portion 
of  the  money  obtained,"— that  is  to  say,  that 
while  the  bonds  in  question  were  perfect  In 
form,  and  possessed  of  all  the  Indicia  of  legal 
and  valid  constitutional  bonds,  yet  they  were 
only  Intrusted  to  the  state  treasurer  for  the 
purpose  of  exchanging  them  for  consolidated 
bonds,  and  that  the  treasurer  embezzled  them 
and  put  them  In  circulation  fraudulently  and 
surreptitiously,  without  any  constitutional 
bonds  having  been  received  In  exchange 
therefor;  that  is  to  say,  without  considera- 
tion. In  the  petition  It  Is  further  alleged  that 
upon  the  face  of  each  one  of  said  constltn- 
tlonal  bonds  there  were  two  spaces  or  shields 
left  blank  when  same  were  delivered  into  the 
custody  and  possession  of  the  treasurer, 
same  being  Intended,  by  the  terms  of  the 
statute  in  question,  for  the  number  of  the 
consolidated  bond  snrrendered  to  be  placed 
In  one,  and  the  number  of  the  constitutional 
bond  Issued  In  exchange  therefor  to  be  placed 
in  the  other,  and  that  said  Burke,  treasurer, 
falsely  and  fraudulently  forged  the  numbers 
in  the  said  constitutional  bonds  that  he  em- 
bezzled, in  order  to  give  them  the  appear- 
ance of  having  been  validly  and  legally  is- 
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raed  In  exchange  for  consolidated  bonds, 
i^lien  In  fact  they  were  not  On  the  trial  the 
validity  of  the  bonds  at  date  of  their  Issu- 
ince  was  the  question  principally  mooted, 
ind  with  regard  to  which  a  large  amonnt  of 


evidence  was  taken.  In  the  brief  of  the  at- 
torney general  is  given  a  full  and  complete 
resume  of  this  evidence,  and  we  have  em- 
bodied it  as  the  most  accurate  way  of  con- 
veying an  idea-  of  it.   It  Is  as  follows: 


Conttltntlonal  Bonds  Held  bj  H.  J.  Hart,  and  Now  in  Posmaaton  ottbe  Sberllt  nnder  Writ  of  Sagneatistioa. 


Conatftntlonal  Bond. 
No.  199  lor  $1000 


No.198  (or  «1000.„.....„. 
Ncsn  tor  910M..._„. 


Ho.sntor»1000..„ 

Mo.»M  for  tlOM.. .. 

Mo.  SOB  for  tl000.._.>. 

No.  an  lor  •i««eu>._» 

No.  aos  for  tlOOO . 

No.SIO  tor  91000 


Conatltntlonal  Bond. 
No.  211  tor  $1000 


No.  112  tor  $1000.... 
No.ntfor$1000.._. 


No.  tutor  $1000... 

No.nCfWflOOO. 

No.2Ufor$100a 


No.n7tor$1000.._ 


No.  ns  tor  $1000.. 


Na.2U  tor  $1000.. 


Oonstltntlonal  Bond. 
No.  220  tor  $1000...^.^ 


Mo.321tor$1000u 


no.  m  for  $1000... 
No.22«tor$1000_ 


..Pledged  by  Hart  to  Bank  ot 
Commeroe. 

.Fledged  by  Hart  to  Htbemla 
National  Bank. 


Fnrportlng  to  bave  been 

Bxcbanged  tor  C.  B.  I'El „....„...„.,..._...... Pledged  by  Hart  to  Oermania 

(No  ench  bond  was  ever  excbanged.)  Savings  Bank. 

Purporting  to  bave  been 

,_...Bzcbangod  for  0.  B.  2S1 _._.^„._„.M»..........Fledged  by  Hart  to  Unton  Na- 

(No  nncb  bond  was  ever  ezcbanged.)  tional  Bank. 

Pnrportlng  to  bave  been 

„ Exchanged  (or  C.  B.  6800 „ ..............Pledged  by  Hart  to  Bank  of 

This  bond  sgoo  was  delivered  tor  excbange  to  E.  A.  Barke  Commerce, 
by  First  National  Bank  o(  Baton  Ronge,  July  6. 1883,  to- 
gether witb  other  bonds  and  conitttntlonal  bonds  given 
m  exchange.  It  was  not  destroyed.  It  was  pledged  by 
M.  J.  Hsrt  to  Henry  Bier.  December,  1885,  with  No.  IS 
conpon.  Oonpon  No.  36  was  with  Cockerton  in  Angnst, 
1880,  and  It  Is  now  held  by  Natban  SImmona. 
PorportlDg  to  have  been 

..Exchanged  tor  C.  B.  84M _ „ Pledged  by  Hart  to  Bank  d 

This  bond  was  exchanged  by  Cttlxens'  Bank  In  1^  and       (^mmerca. 
destroyed  May  6. 1882.         , 
Pnrportlng  to  have  been 
.^....Bxehaoged  tor  8436  C.  B. 

Do.  as  above  No.  208 
Pnrportlng  to  have  been 
......Exchanged  tor  C.  H.  S488.............„. 

Do.  as  above  No.  203 
Pnrportlng  to  bave  been 
.....Exchanged  lorC.  B.  7487......-....._.... 

(No  sncb  bond  was  ever  exdianged.) 
PurportlDg  to  bave  been 

......Bxchanged  (or  C.  B.  7777 ..................Fledged  by  Hart  to  Bank  ot 

(This  bond  waa  exchanged  by  Hill,  Oarten  &  Co.,  ot  New       Commeroe. 
York,  in  1880,  and  destroyed  May  v,  1882.) 
Purporting  to  bave  been 

......Exchanged  torC.  B.6SSS Pledged  by  Hart  to  Bank  ot 

(This  bond  was  exchanged. by  StanBar  &  Maeready  In       Commerce. 
1880,  and  destroyed  May  0, 1882.) 
Purporting  to  have  been 

......Exchonged  for  0.  B.  0188 Pledged  by  Hart  to  Hlbemla 

(This  bond  was  exchanged  by  Q.  Townsend  In  1880  and       National  Bank, 
destroyed  May  6.1882.) 
Purporting  to  bave  been 

....Exchanged  tor  C.  B.  S63S Pledged  by  Hart  to  Bank  ot 

(This  bond  was  exchanged  by  O.  Townsend  in  1880  and       Commeroe. 
destroyed  May  8.1882.) 
Purporting  to  have  been 

....Exchanged  forC.  B.  761* Pledged  by  Hart  to  Hlbemla 

(This  bond  was  exchanged  by  O.  Townsend  In  1880  and       National  Bank, 
destroyed  May  e,  18X2.) 
Pnrportlng  to  have  been 

.....Bxebanged  tor  C.  B.  2488 „ Pledged  by  Hart  to  Bank  ol 

(This  bond  was  exchanged  by  O.  Townsend  in  1880  and       Commeroe. 
destroyed  Hay  6. 1882.) 
Pxirporting  to  have  been 

....Exchanged  tor  C.  B.  4161 „„...„........ Pledged  by  Hart  to  Hlbemla 

(This  bond  exchanged  by  Vm.  Orant  In  1880  and  da-       National  Bank. 
stroyed  on  May  0.  1883.) 
Purporting  to  bave  been 

.....Exchanged  for  C.  B.  78S2 . Pledged  by  Hart  to  Hlbemla 

(This  bond  exchanged  by  Wm.  Grant  as  above  and  da.       National  Bank, 
stroyed  May  8. 1882.) 
Pnrportlng  to  have  been 

Exchanged  tor  C.  B.  4411 Pledged  by  Hart  to  Hlbemla 

(This  bond  exchanged  byStonHer  A  Maereadyin  ISSOand       National  Bank. 
destroyed  May  8, 1882.) 
Purporting  i  o  have  been 

Exchanged  for  C.  B.  5288 Pledged  by  Hart  to  HIberala 

(This  bond  exchanged  by  StaaDer  A  Uacready  In  1880  and       National  Bank, 
destroyed  May  8, 1882.) 
Pnrportlng  to  have  been 

Exchanged  torC.  B.  1710 . Pledged  by  Hart  to  Bank  ot 

(This  bond  was  exchanged  by  Wm.  Orant  In  1880  and  de-       Commerce, 
stroyed  May  8, 1883.) 
Pnrportlng  to  have  been 
....Exchanged  tor  C.  B.  8930 Pledged  by  Hart  to  Oermanla 

iThle  bond  was  exchanged  by  Q.  Townsend  in  1880  and       Savings  Bank, 
lestroyed  May  8, 1882.) 
Purporting  to  have  been 
.....Exchanged  for  C.  B.  ssoo................ — ,. — .................Pledged  by  Hart  to  Hlbemla 

(This  bond  was  exchanged  by  First  National  Bank  ot  National  Bank. 
Baton  Bonge.  Jnly  8, 1810;  tnmed  over  to  Burke;  never 
destroyed.  It  wns  pledged  by  Hart  to  Bier  in  December, 
1883,  with  coupon  18.  Cockerton  had  coupon  26  In  An- 
gnst, 18«8.  Now  held  by  A.  Lnrla  tor  acoonntotOglesby, 
.Tr.) 
Pnrportlng  to  have  been 

....Exchanged  torC.  B.Bea ...............Fledged  by  Hart  to  RJbenia 

(This  bond  was  exchanged  by  O.  Townsend  in  1880  and       National  Bank. 
destroyed  May  8.1882.) 
Pnrportlng  to  have  been 

..^...Exchanged  tor  C.  B.  620 

(No  suck  bond  was  ever  azehanged  and  la  ontstandlng.) 
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CoastltnHonfil  Bond. 
No.  327  tor  tlOM)....-^. 


No.l38lortl000.. 


No.!l«for«lMIO.. 


Pnrporttner  to  liar*  bean 

„„,Exchanged  for  C.  B.  MU „....>„m~. 

(Tfala  bond  vM  ezcbuigad  by  Flnt  Matdoaal  Bank  of  Ba. 
ton  Ron^s.  Jnly  6, 188S;  sever  destroyed.) 
Gonpon  No.  26  with  Cockerton,  Angnat,  I8M. 
Pnrportinn  to  taaTe  bean 

..Exchanged  for  C  B.  H09 ,■ , 

(Same  aa  abore  No.  231;  tbla  number  dnpUeated.) 
Purporting  to  have  been 
.....Exchanged  tor  C.  B.  MOT.. 


No.SSOforflOOO.. 


No.  2SI  for  $1000... 
No.a.<l2tor«1000... 
No.:!Wfor«1000... 
No.284fortl000... 
No.  2SA  for  $1000....... 


(Thia  bond  was  exchanged  br  FIrat  National  Bank  of 
Baton  Bonge,  July  •,  188t;  turned  orer  to  Bork*;  nersr 
destroyed.) 

Coupon  No.  15  with  Cockerton,  Angnat,  18M. 
Purporting  to  hare  been 

..Exchanged  for  C.  B.  11007 |.-- 

(Identical  with  S2».    DnpUeated.) 
Porportlng  to  have  been 

.....Exchanged  for  C.  B.  I22T 

.....Exehangsd  tor  0.  B.  1778 .................... 

..^.Exchanged  tor  C.  B.  »S4......>...„....„...„... 

.....Exchanged  for  n.  B.  3AIIS........................... 

...........Exchanged  for  0.  B.  II44S....„.„...„.„.......... 


N0.2W  for  f  inOO . Exchanged  for  C.  B.  S»»7 

No  2X7  for  «looo......„............Exchanged  forC.  B.17K.............. 

No.SSStorftOOO..... Exchanged  for  a  B.  4281 

No.2SSfortl000...-..._........Exchsnged  torC.  B.  1408  ............. 

No.240tor|l000..„...„..... Exchanged  (or  C.  B.  1(I60........„.... 

No.  241  for*IIIOO....._.....„....„Exehasged  torO.  B.  718S.......„.„.. 

No.Mitor«100«...>... Exchanged  lor  C.  B.  17il..........ji.. 


None  ot  theaa  conaolldatad  bonds  were  ezebanged,  and  are  ontstandlas. 


Conatltnttonal 

Bond 
No.  M  for  ttOO 

..    j7  « 

"88  " 

**   8d  " 

"40  " 

"48 

"44  " 

"    45 

M    go  " 

"  n 

"    K  " 

"    M  " 

"    »  •• 

"    57  " 

"    M  " 

"80  " 


ei 

82 
OS 
•4 


Purporting  to  hare 
been  Exdianged  lor 
Consolidated  Bond 
683 

681 
629 
628— DapUsats. 

S4S> 
•81 

»KS 

4808 
250 

688 

less 

1705 
885 

847 

716 
88* 

287 


This  Bond  ncdisnged  by  First  Nat!<»- 
al  Bank,  Baton  Konge,  Joly  «,  1881. 


Fledged  hr  H.  J.  Hart  «• 
HIbeiala  Hatloaal  Bank. 


Merer ezahangsd. 


Jnly  20, 188S. 


Bzehangsd  by  State  National  Bank. 
Exchanged  by  Stanffsr,  Macready  ft  Oo. 
Exchanged  by  Wm.  Qrant. 
Exchanged  by  State  National  Bank. 
Nerer  exchanged. 


Ixchanged  by  Vm.  Sraat, 


6« 
>7 


4.  70 

..  n 

"  n 

"  78 

••  74 


n 


1718 
1711 
170> 

1707 

480S-DapUcatSb 
1818 


8471 
Ifft 
S47t 
1488 

M40 

681— Dnplleata, 
581— DnpUeats. 


Exchanged  by  State  National  Bank. 
Exchanged  by  State  National  Bank. 
Exchanged  by  State  National  Bank. 

Bzehanged  by  Stats  National  Bank. 

Nersr  exchanged. 


Pledged    by  Hart    to  Bank 
<rf  Commerce. 


Fledged   by  Hart   to  Bank 
olCommeres. 


PIsdged  by  Hart  to  Bank  al 

Oomneree. 
Pledged  by  Hart  to  Bank  of 

Commsice. 


This  is  a  Ssmlnaij  bond  and 
now  held  by  Oermanla 
Barings  Bank. 


IS  Consolidated  Bonds  of  tlOOO.. 


Exchanged  by  Btats  National  Bank. 
Bzehanged  by  State  National  Bank. 

Becapttnlatlon. 


as  Consolidated  Bonds  ot  $600.. 


..tS8,00» 


_„  16,000 


f54.00* 


The  defendant  does  not  seriously  contest 
the  facts  enumerated,  Imt  rests  Us  defense 
mainly  on  bis  alleged  acquisition  of  the 
bonds  in  market  overt  and  in  good  faith,— 
they  possessing  all  the  Indicia  of  valid  and 
legal  commercial  instruments,  entitling  them 
to  full  faith  and  credit  in  commercial  trans- 
actions,—and  that  the  effort  of  the  state  to 
recover  them  Is  an  attempt  to  impair  them 
as  contracts  protected  under  the  state  and 
federal  constltutlonB.  Counsel  for  the  de- 
fendant Insist  that  the  question  presented 
for  solution  is  res  nova,  and  not  covered  hy 


our  decision  In  Pngh  v.  Moore,  44  La.  Ann. 
209,  10  South.  710;  and  in  thdr  brief  they 
Insist  that  neither  that  case  nor  any  other  de- 
cision of  this  court  has  involved  the  question 
In  controversy.  In  the  Pugh  Case  the  court 
had  under  investigation  that  series  of  bonds 
known  as  the  "Agricultural  and  Mechanical 
College  Bonds,"  claim  being  made  that  same 
had  been-  rendered  void  by  the  precept  of  the 
233d  article  of  the  constitution  of  1879,  same 
being  consolidated  bonds  that  were  regularly 
and  legally  issued  under  and  in  pursuance 
of  the  tundlns  laws,  sanctioned  by  a  oonstl- 
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tutional  amendment,  and  had,  prior  to  the 
adoption  of  the  constitatlon  of  1879,  formed 
a  part  of  the  bonded  debt  of  the  state.  The 
case  of  Herwigy.  Richardson,  44  La.  Ann.  708, 
11  South.  135,  adopts  and  follows  the  opinion 
In  the  Pngh  Oase,  as  it  treats  of  Agricultural 
and  Mechanical  College  bonds  likewise. 
Hence  our  conclusion  Is  that  defendant's 
counsel  Is  correct  In  stating  the  question  to 
be  res  nova;  but,  in  our  view,  the  situation 
and  strength  of  his  defense  are  not  improved 
thereby. 

It  Is  the  recognleed  and  fundamental  doc- 
trine of  the  law  merchant,  and  accepted  bf 
text  writers  and  acted  upon  by  the  courts  of 
the  country,  that  the  holder  of  a  negotiable 
Instrument  Is  one  who  has  acquired  It  In 
good  faith  for  a  valuable  consideration,  from 
one  capable  of  transferring  it  in  the  ordinary 
course  of  business,  without  notice  of  fftcts 
which  impeadi  Its  validity  as  between  ante- 
cedent parties;  ttiat  such  a  bolder  possesses 
a  title  unaffected  by  those  facts,  and  may  re- 
cover on  the  Instrument,  although  it  may  be 
without  any  legal  validity  as  between  ante- 
cedent parties,  even  though  it  was  orl^nally 
obtained  by  fraud,  theft,  or  robbery.  1  Dan- 
iel, Neg.  Inst,  t  769.  That  avfhor  further 
Qtates  the  doctrine  thus:  "It  is  to  be  ob- 
served, as  a  general  rule,  the  pmrchaser  can 
never  be  placed  on  a  worse  footing  than  his 
transferrer,  alQiongh  he  himself  could  not, 
in  the  first  instance,  have  acquired  the  van- 
tage ground  occupied  by  such  transferrer; 
and  therefore,  even  If  he  have  notice  that 
there  was  fraud  in  the  Inception  of  the  pa- 
per, or  that  it  was  lost  or  stolen,  or  that  the 
consideration  had  failed  between  some  ante- 
cedent parties,  or  the  paper  be  overdue  and 
dishonored,  he  is,  nevertheless,  entitled  to  re- 
cover, provided  his  immediate  vendor  be  a 
bona  fide  holder  for  value,  unafTected  by  any 
of  these  defenses."  Id.  |  803.  That  prin- 
ciple is  recognized  in  Commissioners  ▼.  Clark, 
94  U.  S.  285,  and  sanctioned  by  us  In  Levy 
y.  Ford,  41  La.  Ann.  873,  6  South.  671.  Thus, 
It  appears  that  the  possessor  of  a  negotiable 
Instrument  by  such  title  is  folly  protected 
against  charge  of  fraud  or  theft  or  failure  of 
consideration  between  antecedent  parties, 
and  that  the  rule  of  property  in  such  paper 
Is  so  strong  that  such  holder  can  convey  to 
another  a  valid  and  indefeasible  title,  al- 
though the  latter  knew  of  its  Inherent  de- 
fects. But  the  learned  author  also  states  an 
Important  exception  to  that  rule.  He  says: 
"That  suspicion  of  defect  of  title,  or  knowl- 
edge of  drcumstances  which  could  excite 
suspicion  In  the  mind  of  a  prudent  man,  or 
gross  negligence  on  the  part  of  the  taker  at 
the  time  of  the  transfer,  will  not  defeat  his 
title,  •  •  •  subject  to  the  following  modi- 
fications, or  qualifications,  viz.:  (1)  That, 
when  it  Is  shown  by  the  defendant  that  the 
instrument  originated  In  fraud  or  Illegality, 
the  burden  of  proof  wUl  be  shifted  to  the 
holder,  and  he  must  then  prove  that  he  Is  a 
bona  fide  holdw  for  value.    Qi)  Where  It  Is 


shown  that  the  instrument  was  fflten  for  a  ton- 
nderaiion  which,  by  statute,  it  declared  void,  the 
original  taint  foUowe  it,  and  it  it  void  in  the  handle 
of  every  holder,  hoteever  innocent;  and  that  no  par- 
ty can  enforce  tLnBgotia.'b\e  Instrument  itllienot 
genuine,  or  if  it  be  executed  by  a  party  incapable  of 
entering  into  the  contract  in  which  it  teas  given. " 
(Our  italics.)  1  Daniel,  Neg.  Inst  i|  769, 806. 
The  author  generalizes  the  principle,  and 
says:  "But  the  rule  of  the  text  is,  we  think, 
in  conformity  with  the  current  and  weight  of 
authority  and  the  law  merchant  The  fraud 
which  shifts  the  burden  of  proof  must  have 
been  in  the  consideration  or  representations 
used  In  obtaining  the  execution  of  the  instru- 
ment, and  not  In  the  after-breach  of  trust  in 
diverting  It  from  the  uses  for  which  it  was 
Intended."  Id.  i  791.  This  distinction  has 
been  taken,  substantially,  In  many  reported 
cases.  Jackson  v.  Bank,  2  Rob.  (La.)  128; 
Dick  y.  Leverlclj,  11  La.  673;  Merchants' 
Bank  v.  Exchange  Bank,  16  La.  457;  Bullitt 
V.  Hewitt  11  La.  Ann.  327.  It  has  also  been 
taken  by  the  supreme  court  in  many  cases. 
Otis  V.  CuUom,  92  U.  S.  447;  Orleans  v.  Piatt, 
99  U.  S.  679;  Shaw  v.  Railroad  Co.,  101  U. 
8.  657;  CoUlns  v.  GUbert,  94  U.  S.  753;  Crom- 
well V.  County  of  Sac,  9C  U.  S.  59.  It  is  also 
succinctly  stated,  in  a  recent  treatise  on  com- 
merdal  t>aper,  that,  'In  order  to  constitute  a 
valid  security,  any  bond  or  negotiable  obli- 
gation of  the  state  muat  be  Issued  on  author- 
ity of  the  constitution  and  statute  law."  1 
Rand.  Com.  Paper,  |  348.  And  the  same  ati^ 
thor  lays  down  the  general  proposition  that 
the  powers  and  duties  of  officers  and  agents 
"of  the  government,  whether  federal  or  state, 
are  defined  by  statute,  which  Is  notice  to  the 
world  of  the  limitations  of  their  authority." 
Id.  I  440.  He  also  announces  the  principle 
that  "the  defense  of  original  want  of  author- 
ity to  Issue  a  bond  Is  available  against  an 
holders."    Id.  S  343, 

On  the  facts  above  enumerated,  and  on  the 
various  authorities  cited,  we  are  of  opinion 
that  the  bonds  sought  to  be  recovered  of  the 
defendant  were  absolutely  void  in  their  in- 
dplency,  having  been  Issued  by  B.  A.  Burke^ 
treasurer,  without  authority  of  law,  and  In 
violation  of  the  law,  constitutional  and  stat- 
utory, authorizing  their  Issuance  In  exchange 
for  consolidated  bonds  duly  and  lawfully  sur- 
rendered. It  has  been  dearly  shown  that 
they  originated  in  fraud,  and  were  Issued  by 
a  person  incapable,  under  the  law,  of  entering 
Into  such  a  contract  on  the  part  of  the  state 
as  they  represent  same  having  been  issued 
without  the  sanction  or  authority  of  the 
state;  and  it  was  the  manifest  and  evident 
duty  of  all  persons  dealing  in  this  excep- 
tional class  of  commercial  paper  to  take  no- 
tice of  the  laws  authorizing  its  Issuance,  sudt 
laws  operating  as  full  notice  to  them  of  the 
manner  and  circumstances  of  their  issuance, 
and  of  the  limitations  that  the  law  Imposes 
upon  the  officers  authorized  to  Issue  them. 
In  such  case  the  original  taint  follows  the  In- 
strument, and  renders  It  void  In  the  hands  of 
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every  bolder,  howeyer  Innocent  Hence  the 
defense  of  bona  fides  cannot  avail  the  de- 
fendant. It  being  matter  of  no  consequence 
that  he  acquires  the  bonds  for  a  valuable 
consideration  before  maturity,  and  without 
notice  of  the  original  informality  of  their  is- 
suance. 

Counsel  insist,  however,  that  the  statute  au- 
thorizing the  issuance  of  constitutional  bonds 
gave  to  the  treasurer  unlimited  authority  in 
the  premises,  and  conferred  upon  him  the 
power,  without  the  conciurence  or  knowl- 
edge of  any  other  officer,  to  issue  such  bonds 
in  exchange  for  consolidated  bonds,  and 
that  he  was  required  to  keep  no  record  what- 
ever of  the  fact  or  manner  of  making  the 
exchange;  nor  was  he  required  to  perform 
any  given  ceremony  or  formula,  "feave  the 
trifling  one  of  identifying  the  new  bond  with 
the  old  one  for  which  it  was  exchanged,  by 
placing  a  number  on  the  new  bond,  the 
same  as  the  one  upon  the  bond  for  which  it 
was  given."  But  this  was  not  a  "trifling" 
ceremony,  by  any  means.  On  the  contrary. 
It  was  of  the  utmost  consequence  and  im- 
portance. The  numbers  placed  on  the  shields 
or  spaces  left  blank  in  the  bonds  when  de- 
livered to  the  treasTu-er  fiunished  the  only 
means  of  Identifying  one  constitutional  bond 
from  another,  and  furnished  the  only  evi- 
dence of  his  faithful  performance  of  duty 
in  obtaining  a  consolidated  bond  in  ex- 
change therefor.  The  surrender  of  the  con- 
solidated bond  was  the  only  consideration 
there  was  for  the  constitutional  bond;  and 
when  the  treasurer  entered  false  and  flctl- 
tious  numbers  in  those  spaces  or  shields  he 
was,  to  all  Intents  and  purposes,  guilty  of  a 
forgery.  Vide  Benson  v.  McMahon,  127  U. 
8.  408,  8  Sup.  Ct.  1240,  and  authorities  there- 
in cited.  The  constitutional  bond  being  in- 
tended for  exchange  for  a  consolidated  bond, 
same  was  not  complete  and  perfect  until  the 
exchange  had  taken  place,  and  the  number 
of  the  consolidated  bond  surrendered  had 
been  entered  in  the  appropriate  shield,  as 
the  law  required,  as  evidence  of  such  ex- 
change having  taken  place.  Until  this  was 
done,  the  constitutional  bond  did  not  be- 
come complete  and  perfect  evidence  of  an 
obligation  on  the  part  of  the  state.  That 
was  requisite  to  make  it  an  unconditional 
promise  to  pay.  In  this  we  find  an  essential 
distinction  between  the  constitutional  bond 
m  question  and  the  United  States  treasury 
notes  that  were  involved  In  Cooke  v.  U.  S., 
91  U.  S.  390,  for  in  that  case  it  was  a  fact 
conceded  that.  If  the  notes  were  genuine 
and  unlawfully  put  in  circulation,  the  gov- 
ernment was  bound  for  their  payment  to  a 
bona  fide  holder;  and  the  court  said  the 
notes  were  perfect  and  complete  as  soon 
as  printed;  that  they  did  not  require  the 
signature  of  any  officer;  that,  "as  soon  as 
they  had  received  the  Impression  of  all  the 
plates  and  dies  necessary  to  perfect  their 
form,  they  were  ready  for  circulation  and 
use,"— putting  their  opinion,  evidently,  upon 


the  ground  that  the  notes  wore  perfect  la 
form  antecedent  to  time  of  their  issuance. 
Consequently,  those  notes  did  not  come  with- 
in the  principle  announced  by  Mr.  Daniels, 
as  being  fraudulent  In  inception. 

The  defendant's  counsel  Insist  that  the 
record  fivnishes  no  evidence  of  the  bonds 
having  been  issued  without  consolidated 
bonds  having  been  given  in  exchange  there- 
for, and  they  deny  the  sufficimcy  of  the 
proof  which  the  attorney  general  claims  to 
have  made,  by  the  introduction  in  evidence  of 
a  record  found  in  the  treasurer's  office  of  the 
exchange  of  bonds;  such  record  being  on- 
official,  same  not  being  by  law  requhred  to 
be  kept  But  the  then  auditor,  as  a  witness, 
states  that  the  bond  book  contemplated  and 
required,  by  the  act  authorizing  an  exchange 
of  bonds,  to  be  kept  by  the  treasurer  in  the 
treasurer's  office,  was  missing,  and  could  not 
be  foimd  after  diligent  examination.  He 
identifies  an  original  list  of  the  bonds  ex- 
changed as  the  one  found  in  the  treasuier's 
office.-^tliat  is  to  say,  the  list  of  consolidated 
bonds  that  were  surrendered,  and  are  sup- 
posed to  be  destroyed.  This  list  is  denom- 
inated "Campbell's  List,"  and  was  obtained  ' 
from  the  treasurer's  office  at  the  pxplration 
of  the  treasurer's  term  of  office.  Che  data 
furnished  by  this  list  are  corrotxHuted  by  the 
testimony  of  the  clerk  who  assisted  the 
treasurer  in  effecting  the  exchanges  that 
were  made,  and  his  testimony  makes  it  evi- 
dent that  the  bonds  in  controversy  were 
fraudulently  issued,  without  any  considera- 
tion whatever.  We  are  unable  to  find  in  the 
record  any  evidence  of  the  defendant's  pos- 
session of  the  bonds  numbered,  respectively, 
2ia,  244,  245,  246,  247,  and  248.  These  num- 
bers are  not  included  In  the  list  of  bonds 
furnished  by  the  attorney  general  as  those 
held  by  the  defendant,  and  in  possession  of 
the  sheriff  under  the  writ  of  sequestration. 
Hence  we  are  of  opinion  that  same  were 
InccNTectly  Included  in  the  verdict  and  judg- 
ment, which  is,  in  other  respects,  correct 

In  so  far  as  the  defendant's  reconventlonal 
Jemand  is  concerned,  little  need  be  said,  for 
the  reason  that  it  merely  alleges  the  legality 
and  binding  force  of  the  bonds  in  his  hands 
as  obligations  of  the  state;  and  inasmuch  as, 
in  the  course  of  oiur  opinion  on  the  m»'lta 
of  the  principal  demand,  we  were  neces- 
sitated to  pass  upon  the  primary  validity  of 
the  bonds,  there  is  nothing  left  in  the  recon- 
ventional  demand  to  decide.  We  therefore 
pretermit  any  expression  of  opinion  on  the 
question  of  law  raised  with  regard  to  the 
Jurisdiction  of  this  court,  under  the  circum- 
stances of  this  case,  to  render  a  judgment 
against  the  state  without  the  sanction  of  the 
general  assembly. 

The  judgment  should  be  amended  and  af- 
firmed. It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  reject  and  disal- 
low the  plaintiff's  demand  in  respect  to 
bonds  numbei-ed,  respectively,  243,  244,  245, 
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246,  247,  and  248,  for  $1,000  eacb,  and  that 
in  all  other  respects  the  same  be  attirmed; 
the  defendant  being  exonerated  from  the 
payment  of  the  costs  of  appeal. 

PABIiANOB,  J.,  not  being  a  member  of 
this  court  at  time  of  the  argument  and  sub- 
mission of  this  cause,  takes  no  part  in  the 
dedsion.   MeBNBRY,  J.,  absent,  side 


(46  L*.  Ana.  818) 

SCHEXNAYDRE  y.  TEXAS  &  P.  RY.  CO. 

(No.  11,424.) 

(Supreme  0>nrt  of  LouiBiana.    Feb.  12,  1894.) 

rai1.r0ad  cohpabibs — dsath  of  person  on 

Trace — Contbibdtobt  Neolioencb. 

1.  There  is  no  restriction  as  to  the  number 
of  trains,  regular  or  special,  which  a  railroad 
company  may  run  over  its  lines,  nor  is  there  any 
law  in  this  state,  except  in  dties,  to  regulate 
their  rate  of  speed. 

2.  In  the  absence  of  statutory  regulations, 
common    prudence   will    regulate    the   rate   of 

Seed  in  passing  stations  and  crossings,  and 
e  degree  of  negligence  will  be  determined  by 
the  facts  in  each  case.  Where  parties,  from  mo- 
tives of  business  or  pleasure,  cross  a  track,  be- 
fore going  on  it  they  are  required  to  exercise 
caution,  care,  and  prudence, — to  look  and  listen 
for  an  approaching  train.  If  they  do  this,  it 
is  not  ne^igence  to  go  on  the  track  when  no 
train  is  seen  or  heard  approaching. 

3.  Where  a  party  goes  on  a  railroad  track 
for  the  puri>ose  of  using  it  as  a  highway,  he,  to 
a  certain  extent,  assumes  all  risks,  and  it  would 
be  very  gross  negligence,  amounting  to  malice, 
to  render  the  railroad  company  liable  to  him; 
and  this  rule  applies  with  greater  reason  when 
the  injured  par^  has  a  safer  mode  of  travel  by 
a  public  highway. 

4.  Greater  care,  caution,  and  prudence  are 
required  of  a  deaf-mute  who  goes  on  a  railroad 
track  than  from  one  in  the  full  possession  of 
all  his  senses.  If  he  uses  the  roadbed  as  a 
highway,  placing  himself  in  a  situation  where 
hearing  la  one  of  the  essentials  of  safety,  it  is 
negligence  on  his  part. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  St 
John  the  Baptist;  Emile  Rost,  Judge. 

Action  by  Octave  Schexnaydre  against  the 
Texas  &  Paeifle  Railway  Company  to  re- 
cover for  the  death  of  plalntifTs  son.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Howe  &  Prentiss  and  Leovln  De  Poorter, 
for  appellant  Morris  Marks,  Hamilton  N. 
Gautier,  and  J.  L.  Gaudet,  for  appellee. 

McENERY,  J.  The  plaintiff  sued  the  de- 
fendant company  for  $28,300  damages  for  the 
death  of  his  son,  who  was  killed  on  the  track 
of  said  company,  by  one  of  its  trains,  on  the 
15th  December,  1800.  The  case  was  put  at 
issue  by  a  general  denial.  There  was  Judg> 
ment  for  plaintiff  for  $20,000,  and  the  de- 
fendant appealed. 

In  this  case  the  facts  are  few,  and  the  law 
well  settled  applicable  to  the  same.  The 
plaintiff's  son  was  a  deaf-mnte,  and  was 
walking  on  the  railroad  track,  his  back  to- 
wards an  approaching  train,  which  was  a 
special  train,  running  at  a  high  rate  of  speed. 
v.l48o.no.l2— 33 


The  engineer  of  the  train  gave  the  usual 
signals  for  the  crossing  about  one-half  mile 
above  Duke  station,  near  which  the  plain- 
tiff's son  was  killed.  When  about  a  quarter 
of  a  mile  from  Duke  station  another  signal 
of  four  whistles  was  sounded.  These  sig- 
nals could  be  heard  two  miles  on  a  still  day. 
The  day  was  clear  and  bright  When  the 
last  crossing  signal  was  sounded,  the  en- 
gineer saw  a  man  walking  on  the  track. 
This  man  was  the  deceased  son  of  plaintiff. 
The  engineer  did  not  know  of  his  infirmity. 
The  man  paid  no  attention  to  the  signal,  and 
when  within  1(X)  yards  the  engineer  blew 
the  danger  whistle  rapidly, — "very  vicious 
and  quick  for  a  number  of  times."  When 
within  30  or  40  feet  of  the  man,  the  engineer 
reversed  the  engine  and  applied  the  air 
brakes;  but  this  last  effort  to  avert  the  acci- 
dent was  too  late,  and  the  deceased  was  run 
over.  The  plaintiff's  contention,  from  these 
facts.  Is  that  the  engineer  was  guilty  of  neg- 
ligence In  running  a  special  train  at  a  furious 
speed,  that  proper  signals  had  not  been  given 
before  reaching  Duke  station,  and  that  he 
failed  to  give  notice  to  the  deceased  son  of 
plaintiff  of  the  proximity  of  the  train.  The 
defendant  company  has  the  exclusive  use 
and  control  of  Its  tracks  and  roadbed,  and  it 
Is  within  Its  discretion  to  run  on  said  tracks 
as  many  trains,  regular  or  special,  as  its  In- 
terest demands.  There  is  no  law  regulating 
the  speed  of  trains,  except  in  cities,  where 
crowded  thoroughfares  render  this  necessary. 
In  the  country,  passing  places  where  it  is 
known  that  persons  are  in  the  habit  of  cross- 
ing the  track  in  necessarily  going  from  one 
place  to  another,  greater  caution  is  required 
of  a  railroad  company  in  running  its  trains 
than  in  unfrequented  and  scantily  populated 
sections.  In  the  absence  of  statutory  regu- 
lations, common  prudence  requires  this.  It 
is  a  necessity  in  many  phices— in  fact  along 
the  entire  road— for  it  to  be  crossed  at  cer- 
tain points  by  persons  whose  business  or 
pleasure  takes  them  across  It  In  these  in- 
stances the  party  attempting  to  cross  the 
road,  before  going  on  the  track,  has  to  exer- 
cise prudence  and  care,  and  to  look  and 
listen  for  an  approaching  train.  If  he  does 
this.  It  is  not  negligence  on  Us  part  to  go  un 
the  track  when  no  train  Is  seen  approaching. 
But,  where  the  party  goes  on  the  track  for 
the  piurpose  of  using  it  as  a  highway,  he, 
to  a  certain  extent,  assumes  all  risks,  and  it 
would  be  very  gross  negligence,  amounting 
to  malice,  to  render  the  railroad  company 
liable  for  an  injury  to  him;  and  this  rule  is 
particularly  applicable  when  the  deceased  or 
party  injured  has  a  safer  mode  of  travel  by 
a  public  highway,  as  in  the  instant  case. 
The  deceased  was  a  deaf-mute.  Greater 
care,  caution,  and  prudence  were  required 
from  him  than  from  one  in  full  possession  of 
all  his  senses.  Knowing  his  Infirmity,  his 
use  of  the  road  as  a  highway,  upon  which 
trains  at  any  time  must  pass,  was,  In  Itself, 
negligence.'    The  defendant  company   exer- 
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cised  aU  due  diligence  In  running  the  train 
wblch  killed  ttae  deceased.  The  usual  and 
customary  signals  were  given  at  the  croso- 
ings,  within  the  hearing  of  one  not  afflicted 
with  deafness,  and  on  the  approach  of  the 
train  to  deceased  he  was  given  ample  time, 
by  signals,  to  get  off  the  track.  It  was  his 
unfortunate  Infirmity  which  caused  the  ac- 
cident, and  he  was  to  blame  for  placing  him- 
self in  a  situation  where  bearing  was  one  of 
the  essentials  of  his  safety.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  annulled,  avoided, 
and  reversed,  and  it  Is  now  ordered  that 
there  be  Judgment  for  the  defendant,  and 
plaintiff's  suit  dismissed,  with  all  costs. 


(M  L*.  Ann.  tm 

JACKSON  T.  ILLINOIS  CENT.  R.  C!0.     (No. 

11,868.) 
(Snpreme  Court  of  Louisiana.     Feb.  12,  1804.) 
Death  bt  WBOKorOL  Act— Action  bt  Widow — 

EviDBNCB  or  Harriaoe—Appbai.— Review. 
1.  In  a  suit  tot  damages  for  the  death  of  a 
person,  alleged  to  h&ve  been' caused  by  the  neg- 
ligence of  the  en]pl<9e8  of  a  railroad  company, 
where  the  plaintiffs  allege  themselves  to  be  the 
widow  and  children  of  the  deceased,  (the  widow 
suing  for  herself  individually,  and  for  the  minors 
as  their  mother  and  tutrix,)  defendant  is  not  en- 
titled, under  an  unrestricted  offer  or  tender  of 
evidence,  to  introduce  generally,  and  against 
all  the  plaintiffs,  an  extrajudicial  admission, 
made  by  the  mother  since  the  institution  of  the 
suit,  that  she  was  not  married  to  the  deceased, 
when  prior  to  this  admissicm  she  had  testified  as 
a  witness  in  the  case  that  she  was  his  widow. 
Had  she  sued  alone  and  In  her  own  behalf, 
such  admission,  if  legally  proved,  was  admissi- 
ble against  her.  Quoad  admissions  made  by 
her  as  affecting  herself,  her  statTis  as  a  party 
was  not  merged  into  tliat  of  a  witness. 

.  2.  Where,  in  such  a  case,  the  supreme  court 
has  grave  doubts  as  to  the  fact  of  the  marriage 
of  the  plaintiff  with  the  deceased,  it  will  re- 
mand the  case  for  a  new  trial,  notwithstanding 
the  verdict  of  the  Jury  and  the  judgment  there- 
on rendered. 

(Syllabus  by  the  Conrt.> 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  Delia  Jackson,  individually,  and 
as  tutrix  of  Delphlne  Jackson  and  David 
Jackson,  minws,  against  the  Illinois  Central 
Railroad  Company,  to  recover  for  the  death 
of  James  Jackson.  Plaintiff  had  judgment, 
and  defendant  appeals.     Reversed. 

Farrar,  Leake  &  Lemle,  for  appellant 
Benjamin  R.  Forman,  for  appellee. 

NIOHOLLS,  O.  J.  Plaintiff  appears  to  this 
suit  Individually,  on  her  own  behalf,  and  as 
natural  tutrix  of  the  minors,  Delphlne  Jack- 
son and  David  Jackson.  She  alleges:  That 
she  is  the  widow,  and  the  minors  named  are 
the  children,  of  James  Jackson,  issue  of  her 
marriage  with  him.  That  on  or  about  the 
27th  April,  1892,  James  Jackson  was  employ- 
ed by  the  Brooklyn  Cooperage  Company  to 
go  to  a  point  near  Manchac,  on  the  line  of 
the  Illinois  Ontral  Railroad  Company,  to 
load  one  of  Its  trains  with  staves  whidi  ttao 


Illinois  Ontral  Railroad  had  agreed  to  carry 
and  transport  trova  a  point  on  its  line  of 
road  near  Manchac  to  New  Orleans.  That 
the  Brooklyn  Cooperage  Company  engaged 
for  said  Jackson  passage  on  said  railroad,  to 
be  carried  from  New  Orleans  to  near  Man- 
chac and  return  to  New  Orleans,  and  it  was 
the  duty  of  said  company  to  safely  carry 
said  Jackson,  and  It  did  carry  him  from 
New  Orleans  to  the  point  on  the  line  of  the 
railroad  near  Manchac,  with  other  laborers, 
where  they  loaded  the  cars  of  the  defendant 
company  with  staves;  and  the  said  Jackson 
was  then  directed  to  get  upon  the  train  of  the 
defendant  company  to  be  transported  back 
to  New  Orleans,  which  be  did,  after  dark, 
on  or  about  the  said  27th  April,  1892,  and 
was  entitled  to  safe  carriage  to  New  Or- 
leans; but  the  officers  and  agents  of  the  said 
nUnols  Central  Railroad  Company  were  guilty 
of  gross  negligence  In  the  operation  and 
running  of  its  train  ui>on  wblcfh  the  said 
Jackson  was  betog  transported.  That  they 
had  the  engine  reversed,  but  the  headlight 
and  the  cowcatcher  turned  to  the  north, 
against  the  end  of  the  box  car  of  the  train, 
when  the  train  was  traveling  at  rapid  speed 
south,  so  that  the  engineer  and  fireman  could 
not  look  forward  and  see  obstmcUons,  and 
had  not  the  benefit  of  the  headlight  to  ob- 
serve obstructions,  and  had  not  the  benefit  of 
the  cowcatcher  to  throw  obstructions  off 
the  track;  and,  when  so  proceeding  in  such 
a  seriously  negligent  and  dangerous  manner, 
the  said  engine  and  train  ran  against  some 
cows  upon  the  track.  That  no  bell  was 
rung,  and  no  whistle  was  blown,  or  warning 
given,  to  frighten  the  said  cows  off  the 
track,  and  by  reason  thereof  the  said  train 
was  derailed,  and  the  said  Jackson  was 
crushed  to  death  and  killed,  whereby  lie 
Buff^ed  great  Injury  of  body  and  mind,  and 
damage  to  the  sum  of  fl,0(X)  for  his  suf- 
ferings, which  light  of  action  has  survived 
to  petitioner,  his  widow,  and  his  two  afore- 
mentioned minor  children;  and  that  peU- 
.tioner  individually,  and  the  said  two  minor 
children  of  the  deceased,  were  damaged  by  the 
loss  of  the  husband  and  father  aforesaid  in 
the  sum  of  $9,000.  That  the  said  raih-oad 
company  could  have  prevented  said  kllUng 
and  injury,  and  did  not  do  so.  Petitioner 
prayed  for  Judgment  against  the  railroad 
company  for  $10,000,  with  legal  Interest 
from  date  of  Judgment  until  paid.  Defend- 
ant filed  an  answer  denying  generally  all 
the  allegations  of  plaintiff's  petition,  and 
specially  denying  that  the  platotlff  was  the 
legal  wife  of  the  deceased,  that  Jadison  was 
killed  on  Its  trato  on  the  27th  April,  1892, 
and  that  It  was  guilty  of  negligence  in  the 
premises.  The  case  was  tried  by  a  jury, 
which  returned  a  verdict  in  favor  of  plain- 
tiff for  $5,000.  Defendant  moved  for  a  new 
trial,  which  was  overruled,  and.  Judgment 
having  been  rendered  in  conformity  to  the 
verdict,  defendant  appealed. 
The  only  testimony  adduced  on  the  trial  to 
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support  the  allegation  that  Bella  Jackson 
was  the  wife  of  the  deceased,  and  that  the 
two  minors  ore  his  children,  issue  of  her 
marriage  with  him,  was  that  of  the  plaintiff 
herself  and  one  Joseph  C.  Camors,  the  testi- 
mony of  both  having  been  taken  under  com- 
mission. All  that  .the  latter  said  on  the 
■object  was:  "I  knew  the  late  James  Jack- 
son, and  Delia,  who  he  claimed  as  his  wife, 
and  their  two  children,  David  and  Delphlne. 
He  did  leave  [surviving  him]  his  said  widow, 
Delia  Jac]i:son,  and  their  two  children."  The 
plaintiff  herself  said:  "I  knew  the  late 
James  Jackson.  He  was  my  husband.  He 
left  myself  as  his  widow,  and  two  minor 
children,  one  named  David  and  the  othw 
Delphlne."  Defendant  filed  no  cross  inter- 
rogatories to  either  of  these  parties,  but, 
priw  to  the  issuing  of  the  commission,  ob- 
jected to  the  questions  propounded,  on  the 
groimd  that  the  interrogatories  were  lead- 
ing and  suggestive  of  the  answers.  This 
objection  was  renewed  when  the  depositions 
were  offered,  but  it  was  overruled.  The  in- 
terrogatoiy  objected  to  was  as  follows:  "Did 
you  know  the  late  James  Jackson,  who  was 
killed  on  the  Dllnols  Gentral  Railroad  near 
Kenner  about  27th  April,  1882?  Did  he 
leave  a  widow  and  minor  childrm,  and 
what  are  their  names?"  After  the  plaln- 
tlfTs  case  was  closed,  defendant  offered  in 
evidence  an  ex  parte  affidavit  made  by  the 
plaintiff  before  Jones  Cross,  notary  public, 
on  the  25th  May,  1893.  The  affidavit  was  as 
follows: 

"Baton  Booge,  May  25,  1893. 
'^o  Whom  it  may  Ooncem:  Be  it  known 
that  whereas,  I,  Delia  Jackson,  the  under- 
signed, have  recently  made  oath  to  the  state- 
ment that  one  James  Jackson,  who  was 
killed  by  a  train  on  the  JXL  Central  Railroad 

on  or  about  the day  of ,  1891  or 

1892,  was  my  husband,  now,  tberetaee,  I 
make  this  declaration  for  the  purpose  of 
Qualifying  and  explaining  my  oath  afore- 
mentioned. I  did  not  mean  to  swear  false- 
ly, that  the  said  James  Jackson  was  my  law- 
fully wedded  husband,  or  that  I  was  legally 
married  to  him  und«:  a  license  from  the 
state,  but  only  that  be  claimed  me  as  his 
wife,  and  I  claimed  him  as  my  husband, 
and  that  we  lived  together  as  man  and  wife. 
We  were  never  legally  married,  and  I  did 
not  intend  to  swear  falsely  when  I  called 
bim  my  husband,  but  only  called  him  hus- 
band, as  I  was  accustomed  to  do,  becau£e 
of  his  living  with  me  in  that  relation;  and 
I  make  this  declaration  because  I  want  to 
state  the  truth  in  regard  to  the  matter,  and 
have  it  prop«ly  understood. 

mr 
[Signed]  "Delia  X  Jackson, 

murk. 
"Witness: 

[Signed]   "O.  F.  Alexander. 
[Signed]    "K.  S.  Collins." 
"Before  me,  T.  Jones  Cross,  a  notary  pub- 
110  duly  commissioned  and  sworn  in  and  for 


the  parish  of  East  Baton  Rouge  and  state  of 
Louisiana,  personally  appeared  Delia  Jaciumi, 
known  to  me,  who,  being  duly  sworn,  and 
after  due  reading  of  the  foregoing  state- 
ment of  facts,  did  under  oath  declare  the  same 
to  be  true,  and  made  voluntarily  by  her  for  the 
purpose  therein  set  forth.  Thus  done  and 
passed  at  my  office  in  the  city  of  Baton 
Rouge  in  the  presence  of  Messrs.  ComeUns 
F.  Alexander  and  Klrby  S.  Collins,  com* 
petent  witneeses,  who  sign  as  such.  Ddla 
Jackson,  being  incompetent  to  write,  affixes 
her  signature  by  marks.  As  attest  my  hand 
and  official  seal  the  date  and  date  first  above 
written. 
[Signed]   "T.  Jones  Gross.  Notary  PubUe." 

Plaintiff  objected  to  the  tatroductlon  In 
evidence  of  this  affidavit,  on  the  ground 
that,  pursuant  to  an  order  of  court,  a  com- 
mission was  issued  to  take  the  deposition  of 
Ddia  Jackson,  the  plaintiff  in  the  suit,  and 
she  was  asked  whether  or  not  James  Jack- 
son, who  was  claimed  to  have  been  killed  on 
the  27th  April,  1892,  had  left  a  widow  and 
minor  children,  and  what  were  their  names; 
that  defendant  was  duly  served  with  notice 
to  cross  interrogatories,  and  declined  to  cross 
them,  and  tliat  the  method  of  endeavoring 
to  qualify  the  deposition  of  a  witness  should 
be  by  cross  questions,  and  not  by  ex  parte 
affidavits,  inasmuch  as  it  was  impossible  to 
show  the  circumstances  and  surrounding 
by  which  an  affidavit  may  be  obtained  or 
extorted  ironx  the  witness;  and  that  no  et 
parte  affidavits  can  be  received,  as  the  case 
had  been  at  issue  dnce  the  26th  of  April,  was 
fixed  for  the  trial  on  Tuesday,  the  23d  of 
May,  was  then  continued,  according  to  the 
minutes  of  the  court,  to  Thursday,  the  26th, 
and  then  to  the  26th,  all  of  which  time  the 
counsel  for  the  defendant  company  gave 
counsel  for  plaintiff  no  notice  of  bis  inten- 
tion to  quaUfy  the  testimony  of  the  witness, 
whose  deposition  was  returned  In  court  on 
the  23d  May,  and  opened  by  the  dark.  The 
court  sustained  the  objection,  stating  that 
the  affidavit  was  dated  May  25, 1893,— the  day 
before  the  trial  of  the  case;  that  there  was 
no  evidence  before  the  court  as  to  the  manner 
In  which  the  affidavit  was  obtained;  that 
It  might  have  been  obtained  by  threats  or 
violence;  that  the  man  who  had  obtained 
the  affidavit  had  not  been  presented  to  the 
court  to  explain  how  or  why  he  obtained  it; 
that  It  might  have  been  obtained  by  bribery 
or  corruption;  that  it  was  not  Justice  to 
permit  an  affidavit  of  that  kind  to  be  offered. 
Defendant  reserved  a  bill  of  exceptions,  to 
which,  with  the  leave  of  the  court,  the  affi* 
davit  was  annexed  and  made  part  thereof. 
Counsel  for  defendant  testified  that  knowl- 
edge of  this  affidavit  had  only  come  to  him 
the  evening  preceding  the  trliU,  and  that  the 
affidavit  itself  had  only  been  banded  him  on 
the  morning  of  the  trial. 

Among  several  grounds  assigned  by  the 
defendant  for  the  new  trial,  which  was  re- 
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fused,  were  two  whicb  we  specially  men- 
tion: "(1)  That  the  court  erred,  as  matter 
of  law,  In  refusing  to  allow  the  defendant's 
counsel  to  read  to  the  Jury  the  ex  parte  affi- 
davit of  Delia  Jackson;  that  the  jury  are  the 
sole  judges  of  credibility  of  evidence ;  and 
that  the  court  had  no  right  to  exclude  said 
document  from  the  jury's  consideration." 
"(6)  That  defendant  has  dlscoyered,  since  the 
trial  hereof,  new  evidence  to  the  effect  that 
Delia  Jackson  never  at  any  time  claimed  to 
have  been  married  to  James  Jackson,  deceas- 
ed, but,  on  the  contrary,  she  has  many  times 
stated  In  the  presence  of  witnesses  that  she 
never  was  so  married;  and  that  such  evi- 
dence Is  set  forth  in  the  affidavits  of  Joseph 
G.  Camors,  J.  E.  Duncan,  C.  F.  Alexander, 
Ehrby  S.  Collins,  and  statement  In  the  hand- 
writing of  Thomas  B.  Dupre,  the  notary  be- 
fore whom  was  takot  the  testimony  of 
Joseph  O.  Camors  and  Delia  Jackson,— all 
made  part  of  the  motion  for  the  new  trial." 
Camors'  affidavit  was  to  the  effect  that  he 
had  recently  appeared  before  Dupre,  notary, 
and  gave  testimony  stating  that  he  knew  one 
James  Jackson,  colored,  reported  to  have 
been  killed  by  the  IlUnols  Central  Railroad 
Company,  and  Ddla  Jackson,  colored,  as 
husband  and  wife;  that  for  the  purpose  of 
explaining  his  testimony  he  declared  he  did 
not  mean  to  say  that  the  said  parties  were 
legally  married,  but,  on  the  contrary,  that 
they  had  only  lived  together  as  man  and 
wife,  and  were  not  legaUy  married;  that 
Delia  Jackson  stated  to  him,  after  he  made 
the  statement,  that  she  was  not  legally  mar- 
ried to  James  Jackson,  but  that  they  only 
lived  together  as  man  and  wife;  that  he 
stated  this  fact  to  the  notary;  that,  if  his 
testimony  was  made  to  say  otherwise,  it 
was  erroneous,  and  be  desired  It  to  be  cor- 
rected, so  as  to  accord  with  his  affidavit 
Duncan,  Collins,  and  Alexander  deposed,  un- 
der oath,  that  when  Delia  Jackson  appeared 
before  Gross,  notary,  they  heard  her  make 
the  voluntary  statement  that  she  was  not 
legally  married  to  James  Jackson,  but  that 
she  and  Jackson  had  lived  together  as  man 
and  wife,  and  recognized  each  other  as  such. 
In  Dupre's  statement  he  says:  "Since  the 
death  of  James  Jackson,  I  have  heard  Delia 
Jackson,  who  resides  here,  [Baton  Rouge,] 
and  who  claims  to  be  his  wife,  say  that  she 
was  not  legally  married  to  Jackson."  That 
she  made    this    statement  In  his  presence 

about  the day  of .    She  said  they 

were  living  together  as  man  and  wife,  and 
she  claimed  him  as  her  husband,  but  that 
they  were  not  legally  married.  This  state- 
ment was  made  on  the  day  he  took  her  depo- 
sition In  the  case  of  Delia  Jackson  v.  lUi* 
nois  Central  Railroad  Company.  "It  oc- 
curred In  this  manner:  When  I  swore  Joe 
C.  Camors,  she  was  also  a  witness.  He  ob- 
jected to  signing  the  statement  that  they 
were  legally  married,  as  he  did  not  know, 
but  that  they  had  always  passed  for  man 
and  wife.    I  then  asked  Delia  Jackson  it 


she  had  ever  been  legally  married,  and  she 
said  that  she  had  not  Tills  wus  after  she 
had  signed  the  deposition."  In  addition  tn 
Dupre's  "statement"  there  was  filed  a  depo- 
sition by  him,  in  which  he  declared  that 
since  the  death  of  James  Jackson  he  had 
beard  Delia  Jackson  say  that  she  never  was 
legally  married  by  a  preacher  with  a  license 
from  the  courthouse;  that  this  statement 
was  made  to  him  after  he  tocdt  her  deposi- 
tion in  the  case  of  Delia  Jackson  v.  Illinois 
Central  Railroad  Company. 

In  overruling  the  motion  for  a  new  trial,  the 
court  stated  that  defendant  had  not  annexed 
to  the  motion  an  affidavit  of  any  of  its  of- 
ficers that  it  had  discovered  new  material  evi- 
dence since  the  judgment  was  rendered,  al- 
though it  had  used  every  effort  and  diligence 
In  its  power  to  produce  the  same,  as  required 
by  article  661  of  the  Code  of  Practice,  and 
hence  it  could  not  consider  that  ground  for 
new  trial,  nor  the  ex  parte  affidavits  in  sup- 
port of  It;  that  counsel  of  defendant,  with- 
out showing  any  reason  why  some  officer  of 
the  company  could  not  take  the  required 
oath,  requested  permission  to  do  so  himself, 
but  that  it  had  refused  this  request,  as  coun- 
sel might  well  be  Ignorant  of  evidence  ma- 
terial to  the  case,  and  yet  his  client  be  fully 
informed.  Referring  to  the  exclusion  of  the 
ex  itarte  affidavit  of  Delia  Jackson  by  it  the 
court  said  that  the  plaintiff  sued,  not  only  in 
her  own  right,  but  as  tutrix.  That  viewed 
as  an  admission,  it  did  not  consider  that  a 
mother  could,  by  affidavit  admit  away  the 
rights  of  her  minor  children,  and  declare  her 
childroi  ill^ttlmate.  She  could  admit  away 
her  own  rights,  but  not  those  of  the  children. 
That  the  affidavit  was  not  offered  as  an  ad- 
mission, but  as  affecting  plalntifTs  testimony. 
That  from  that  standpoint  it  understood  the 
rule  to  be  that  the  declarations  of  witnesses 
whose  testimony  had  been  taken  under  com- 
mission, made  subsequent  to  the  taking  of 
their  testimony,  contradictory  or  invalidating 
their  testimony  as  contained  in  the  record,  are 
inadmissible  in  evidence  if  objected  to.  That 
the  only  way  for  a  party  to  avail  hims^  of 
such  declarations  is  to  sue  out  a  second  com- 
mission. That  such  evidence  Is  always  inad- 
missible until  the  witness  whose  testimony  is 
sought  to  be  impeached  has  been  examined 
uiton  the  point,  and  his  attention  particularly 
directed  to  the  circumstances  of  the  transac- 
tion, so  as  to  furnish  him  an  opportunity  for 
explanation  or  exculpation.  That  Rice  on 
Evidence  (page  618)  supported  that  view. 
That,  in  the  particular  case  before  the  court, 
not  only  was  the  manner  in  which  the  affi- 
davit had  been  obtained  not  shown,  but  af- 
fiant had  no  opportunity  to  explain  what  rep- 
resentations were  made  to  her,  or  to  give  an 
explanation  in  exculpation  of  her  former  testi- 
mony. Counsel  for  defendant  urge  in  this 
court  that  their  objection  to  the  interrogatory 
propounded  to  Delia  Jackson  and  J.  C.  Cam- 
ors under  commission,  that  it  was  "leading," 
was  intended  to  extend,  and  did  octend,  fur- 


Digitized  by 


Google 


La.) 


JACKSON  t>.  ILLINOIS  CENT.  R.  CO. 


617 


Iher  than  to  its  mere  form;  that  the  fact  of 
marriage  was  the  very  fact  at  Issue  between 
the  parties,  and  that,  instead  of  shaping  the 
Inquiry  directly  to  that  fact  and  proof  there- 
of, the  marriage  was  assumed  in  the  question 
as  having  existed,  and  the  inquiry  limited  (on 
the  hyirathesis  that  there  had  been  a  mar- 
riage) to  the  ascertainment  as  to  who  was 
the  widow  and  who  were  his  children;  that 
whether  there  had  been  a  marriage  or  not 
was  not  for  the  witness  to  decide;  that  all 
the  facts  and  cironmstances  going  to  show  a 
marriage  should,  under  the  pleadings,  have 
been  asked  and  answered;  that  the  answer 
of  D^a  Jackson  that  she  was  the  "widow" 
of  James  Jackson  was  a  "conclusion  of  law," 
and  not  evidence  of  a  fact.  They  furthv 
urge  that  the  ex  parte  affidavit  of  Delia  Jack- 
son was  not  offered  to  Impeach  her  testimony 
as  a  witness,  but  as  an  admission  by  her. 

As  the  rights  of  the  plaintiffs  are  essen- 
tially dependent  upon  the  existence  of  a  mar- 
riage between  Delia  and  James  Jackson,  and 
the  present  demand  must  fail  if  sufficient 
evidence  on  that  point  be  not  adduced,  how- 
ever strong  a  case  might  be  otherwise  pre- 
sented against  the  defendant,  the  state  of  the 
record  on  that  question  arrests  our  attention 
at  the  outset.  Had  the  case  been  one  in 
which  Delia  Jackson  sued  alone,  and  as  wid- 
ow of  Jacl^on,  resting  her  rights  entlrdy  up- 
on testimony  other  tlian  her  own,  the  ques- 
tion of  the  admissibility,  as  against  her,  of 
declarations  made  by  her,  snl)8equent  to  the 
bringing  of  the  suit,  to  the  effect  that  she  had 
never  been  married  to  the  deceased,  would 
scarcely,  we  tldnk,  have  been  raised,  if  estab- 
lished by  the  parol  testimony  of  witnesses,  or 
by  written  evidence  duly  proved  up.  We  do 
not  think  it  woold  have  been  claimed  tiiat, 
before  such  declarations  could  be  made  avail- 
able, a  foundation  for  their  being  introduced 
In  evidence,  such  as  is  required  as  a  condi- 
tion precedent  in  cases  of  the  impeachment  of 
witnesses  should  have  been  laid.  We  under- 
stand the  rule  to  be  that  all  admissions  ma- 
terial to  the  Issue,  voluntarily  made  by  a 
IMirty,  whether  oral  or  written,  and  however 
authenticated,  are  admissible  against  him. 
This  is  announced  by  Rice  In  his  book  on 
Bvidence  (volume  3,  p.  500)  as  a  rule  even  in 
criminal  cases.  He  refers  to  the  two  cases 
of  People  V.  McMahon,  IS  N.  T.  384,  and 
People  V.  Wentz,  37  N.  Y.  309.  In  the  latter 
case  the  court,  speaking  of  the  opinion  in 
People  V.  McMahon,  quoted  Mr.  Justice  Sel- 
den  as  saying  that  "the  law  makes  a  distinc- 
tion between  a  statement  made  before,  and 
one  made  after,  the  accused  was  conscious  of 
being  charged  with,  or  suspected  of,  the 
crime.  If  before,  it  is  admissible  in  aU  cases, 
whether  made  under  oath  or  without  oath, 
upon  a  judicial  proceeding  or  otherwise;  but, 
if  made  afterwards,  the  law  becomes  at  once 
cautious  and  hesitating."  We  do  not  under- 
stand plaintiffs'  counsel  to  have  claimed  on 
the  trial,  or  to  daim  now,  that  Delia  Jacliison 
did  not  make  the  declarations  stated  in  the 


affidavit  at  the  time  and  place  therein  recited; 
that  is  to  say,  that  the  affidavit  did  not  per 
se  prove  those  declarations  to  have  been 
made  by  her.  Had  this  case  been  such  a  one 
as  we  have  supposed,  there  being  no  question 
as  to  the  affidavit's  furnishing  sufficient  and 
proper  proof  of  authentication  of  the  dec- 
larations themselves,  we  think  it  would  have 
been  admissible.  If  a  party's  counsel  should 
urge  surprise,  or  make  any  showing  which 
would  Involve  the  voluntary  cliaracter  of  the 
declarations  or  the  good  faith  of  the  other 
side,  the  court  e^ould  unquestionably,  as  said 
by  Mr.  Justice  Selden,  become  at  once  cau- 
tious and  hesitating,  and  afford  delay  and 
every  opi>ortunlty  for  investigation.  If  we 
vary  the  supposed  case,  and  introduce  into 
It,  as  a  fact,  that  the  plaintiff  should  have 
gone  upon  the  stand  as  a  witness,  and  that 
subsequently  she  should  have  made  declara- 
tions and  admissions  which  negatived  all 
right  on  her  part  in  the  action,  would  that 
fact  alter  the  situation  as  to  the  admissibility 
of  evidence  of  such  declarations  in  the  man- 
ner and  form  we  have  Just  been  considering? 
We  think  not.  Her  status  as  a  party  plain- 
tiff would  not  be  merged  into  her  status  as  a 
witness  relatively  to  the  effect  of  admissions 
made  by  her  damaging  to  her  case.  Quoad 
admissions  we  should  consider  her  as  a  par- 
ty not  a  witness. 

Leaving,  however,  hypothetical  cases,  and 
coming  to  the  case  at  l>ar,  we  find  that  plain- 
tiff did  not  sue  alone,  but  that  she  appears 
in  this  suit  not  only  individually,  but  as  the 
tutrix  of  two  minors.  We  find,  also,  that  the 
rights  of  all  the  plalnUffs  rest  upon  a  common 
fact  essentially  necessary  to  exist,  and  to  be 
established  by  them,  which  Is  the  marriage 
of  D,elia  and  James  Jackson.  When  we  come 
to  examine  the  tender  of  evidence,  'we  find 
the  affidavit  was  offered  without  restriction 
as  against  both  Delia  Jackson  herself  and  as 
against  the  minors  she  represents.  As  against 
the  minors,  we  think  it  clear  tliat  these  ad- 
missions were  not  admissible,  and  that  the 
tacts  admitted  would  have  to  be  established 
through  testimony  regularly  taken.  We  think 
the  court  was  right  in  excluding  the  affidavit 
in  manner  as  offered.  We  express  no  opin- 
ion as  to  whether  it  should  have  been  admit- 
ted as  to  Delia  Jackson,  had  it  been  ofla*ed 
simply  as  against  her.  Had  it  been  permit- 
ted to  have  been  introduced  In  that  manner, 
and  the  case  had  gone  before  the  jury  under 
such  circumstances,  and  full  effect  been  given 
to  it,  we  would  doubtless  have  had  the  anom- 
alous condition  of  tlie  alleged  rights  of  Ddia 
Jackson  being  rejected  by  the  jury  because 
she  was  not  the  wife  of  the  deceased,  while 
the  demand  of  the  minors  in  the  same  suit 
would  be  maintained  because  she  was  his 
wife.  While,  under  the  circumstances  of  this 
case,  we  sustain  the  action  of  the  court  in  ex- 
cluding the  evidence  offered,  we  find  it  Im- 
X)ossible  to  let  the  verdict  of  the  Jiuy  and  the 
Judgment  of  the  court  stand.  We  think  that, 
independently  of  the  showing  made  by  the  de- 
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ienae  through  the  affidavits  filed  by  the  de- 
fense, the  testimony  as  to  the  marriage  of 
Delia  and  James  Jack8<m,  particularly  under 
the  special  denial  of  that  fact  ia  defend- 
ant's answer,  entirely  too  weak  to  justify  a 
judgment  We  attach  little  weight  In  this 
proceeding,  and  under  the  pleadings  therein, 
to  the  fact  that  by  an  ex  parte  proceeding 
Delia  Jacluon  was  appointed  natural  tutrix 
of  the  minors.  WhUe  the  affldavits  which 
are  in  record  are  not  bef<»e  us  in  strict, 
regular  form,  we  would  not  feel  warranted 
in  concluding  either  party  with  the  doubts 
in  our  minds  as  to  the  actual  rights  of  the 
parties  to  which  they  give  risa  Davis  ▼. 
Dancy,  1  Mart  N.  S.  589.  In  our  opinion  the 
district  judge  should  have  granted  a  new 
trial,  without  reference  to  the  technical  ob- 
jections assigned.  Code  Pr.  art  647.  For 
the  reasons  herein  assigned,  it  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  verdict 
of  the  jury  and  the  judgment  thereon  ren- 
dered, appealed  from  herein,  be,  and  the  same 
are,  set  aside,  annulled,  avoided,  and  reversed, 
and  that  this  case  be  remanded  for  a  new 
trial,  with  special  directions  to  have  the  testi- 
mony of  Dcdia  Jackson  as  to  her  marriage 
with  James  Jackson  talcen,  either  in  open 
court  or  regularly  under  commission. 


(«  lA.  Amt.  Ul) 

STATE  V.  BCKBNDORF.     (No.  11,855.) 
(Snpreme  Court  of  Louisiana.    Jan.  15,  1884.) 

LlCBKSB— MASnrAOTUBSR. 

A.  person  engaged  in  the  trade,  business, 
or  calling  of  baking  bread,  in  which  he  exclu- 
sively deals,  is  not  a  manufacturer,  in  the  sense 
of  article  206  of  the  constitation,  and  is  not  en- 
titled to  constitutional  immunity  from  the  pay- 
ment of  a  license  tax. 
(Syllabus  by  the  Court) 

Appeal  from  second  city  court  of  New  Or- 
leans; Ernest  Morel,  Judge. 

Action  by  the  state  of  Louisiana  against  J. 
Eickendorf  to  recover  a  license  fee,  and  for 
other  relief.  There  was  judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

B.  H.  McGaleb,  Jr.,  (John  St  Paul,  of  coun- 
ad,)  for  appellant 

WATEINS,  J.  This  is  a  proceeding  by 
rule  taken  on  the  part  of  the  tax  collector  of 
the  second  district  of  the  city  of  New  Or- 
leans, against  the  defendant  to  compel  him 
to  (Show  cause  why  he  should  not  pay  a 
license  of  |5  to  the  state  for  the  privilege  of 
conducting  the  business  of  bakoy,  or  retail 
dealer,  the  gross  receipts  of  whldi  exceed  the 
sum  of  ^,000  annually,  and  also  for  interest 
at  the  rate  of  2  per  cent  per  month  after  the 
1st  of  March,  1893,  and  5  per  cent  attorney's 
fees.  The  respondait  appeared,  and  an- 
swered that  he  was  a  manufacturer  and  a 
mechanic,  and  dealing  exdusivdy  in  his  own 
wares,  and  is  tbwefore  exempt  from  the  pay- 
ment of  a  license^  under  article  206  of  the 
constitution.    The  evidence  1b  that  the  re- 


spondent is  a  baker,  and  sells  (miy  the  bread 
of  his  own  bake;  tiuit  the  bread  is  made 
from  flour,  the  dough  being  prepared  from 
yeast  and  salt  and  required  an  experienced 
hand  to  bake  It  properly.  In  the  court  be- 
low, there  was  judgment  in  favor  of  the  de- 
fendant sustaining  his  exemption  frcmt  !!• 
cense,  as  a  manufacturer  of  bread,  and  the 
plaintiff  has  appealed. 

It  is  difficult  for  us  to  perceive  the  ground 
for  such  a  contention  as  tliat  of  the  respond- 
ent, or  the  opiniMi  of  the  judge  a  quo.  Tha 
constitution  declares  that  "all  parous  •  ♦  • 
pursuing  any  trade,  profession,  business  or 
calling  may  be  rendered  liable  to  such  tax," 
except  "those  engaged  tn  mechanical  pur- 
suits," and  "manufactures  other  tlian  those 
of  distilled  alcoholic  or  maltllquMrs."  Article 
206.  Is  the  defendant  in  rule  entitled  to  ex- 
emption on  the  ground  tliat  he  Is  a  manu- 
facturer of  bread?  The  genwal  rule,— one  al- 
ways observed  by  courts  of  justice,— in  con- 
struing exemptions  of  persons  or  property 
ftom  taxation,  is  that  the  party  claiming  the 
benefit  of  such  exemption  must  bring  himself 
within  its  plain  and  evident  intendment; 
otherwise,  his  liability  to  the  license  or  tax 
will  be  maintained  and  enforced.  In  Olty 
of  New  Orleans  v.  Mannessier,  32  La.  Ann. 
1076,  we  said  that:  "We  cannot  assent  to 
the  proposition  that  a  person  making  and 
selling  ice  cream  is  a  manufactura:,  in  the 
sense  of  the  law,  or  in  any  other  sense 
of  the  word."  The  process  of  making  and 
baking  bread  cannot  be  possibly  distinguished 
from  that  of  making  ice  cream.  For  the  pur- 
pose of  folly  illustrating  our  views  In  this 
respect,  the  caaes  of  City  of  New  Orleans  v. 
Le  Blanc,  34  La.  Ann.  697;  City  of  New  Or- 
leans V.  Bmst,  36  La.  Ann.  747;  and  State  v. 
Dnpre,  42  La.  Ann.  661,  7  South.  727,— may 
be  considered.  The  principle  of  the  Man- 
nessier Case  was  examined  and  approved  in 
the  case  of  City  of  New  Orleans  v.  New  Or- 
leans Coffee  Co.,  (not  yet  officially  reported,) 
14  South.  602.  The  judgment  appealed  firom 
should  be  reversed,  and  the  plaintiff'er  rule 
made  absolute.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed,  and  it 
is  further  ordered  and  decreed  that  the  plain- 
tiff's rule  be  made  absolute,  at  the  cost  oC 
respondent  in  lioth  courts: 


(4C  La.  Ann.  1U> 
8UBBRVILLB  v.  ADAMS.     (No.  11,346.) 
(Snpreme  Court  of  Louisiana.    Jan.  15,  1894.) 

DiVOBOE — Fl/BADINOS  AND  EVIDBSOE — A.I.IM0ItT. 

1.  In  case  the  wife,  sued  for  a  divorce,  seta 
op,  fay  way  of  reconvention,  a  counter  demand 
for  a  s^aration,  it  is  competent  for  the  plaintiff 
to  rebut  the  defendant's  evidence  by  the  intro- 
duction <rf  evidence  pertinent  thereto,  notwith- 
standing it  be  inapplicable  to  his  principal  de- 
mand, wliich  has  been  disallowed. 

2.  No  formal  answer  to  or  denial  of  tlie 
averments  of  the  defendant's  reconventional  de- 
mand is  contemplated  in  onr  law,  and  the  plain- 
tiff may  introduce  any  evidence  in  rebnt^  or 
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disavowal  of  Mme,  In  the  same  manner,  and  to 
the  same  extent,  that  he  might  under  a  f<»rmal 
denial  thereof. 

3.  The  conditioDB  on  which  the  wife  can 
be  awarded  alimony  are:  (1)  That  she  shall 
have  institnted  suit  for  a  jndiclal  separation  or 
one  a  mensa  et  thoro;  (2)  that  she  shall  have 
left,  or  declared  her  intention  to  leave,  her  hus- 
band's domicile;  and  (3)  that  the  jadge  shall 
have  assigned  her  a  home,  wherein  ^e  shall  re- 
aide  during  the  pendency  of  the  snit. 

4.  The  hnsband  cannot  be  compelled  to  pay 
alimony  onless  the  wife  proves  that  she  has 
constantly  resided  in  the  home  assigned  her  by 
the  judge. 

(Syllabna  t^^  the  Court) 

Appeal  from  dvU  district  conrt,  parish  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  Lonis  Suberrille,  husband,  against 
Iiorenza  Adams,  his  wife,  for  divorce.  There 
was  judgment  for  defendant,  and  pl^ntllt 
appeals.     Beversed. 

Joseph  N.  Wolfson  and  A  L.  Tlssot,  for  ap- 
pellant W..  S.  Benedict,  Hugh  0.  Oage,  and 
Robert  O.  Dngue,  for  appellee, 

WATKINS,  J.  This  suit  was  Instituted  by 
the  husband  against  his  wife  for  a  divorce 
a  vinculo  matrimonii,  grounded  on  a  charge 
of  adultery.  To  the  petition  the  defendant 
tendered  the  exceptions  of  no  cause  of  action 
and  vagueness,  and,  the  former  being  over- 
ruled and  the  latter  sustained,  the  plaintiff 
amended  his  petition  by  first  reiterating  the 
averments  of  bis  original  petition,  and  then 
alleging  that  the  defendant  had  committed 
.  adultery  several  different  times  with  a  cer- 
tain person  with  whom  she  was  upon  most 
Intimate  terms;  and  that  she  had  visited 
houses  of  assignation  for  that  purpose  at  sev- 
eral different  dates  that  are  mentioned,  and 
places  particularly  specified  where  said  acta 
of  adultery  were  committed.  He  then  adds 
the  general  averment  that  the  defendant  did, 
at  the  assignation  house  Indicated,  "then  and 
there,  and  at  other  dates  to  petitioner  un- 
known, commit  acts  of  adultery  with  a  per- 
son or  persons  unknown."  To  this  supple- 
mental petition  the  defendant  filed  the  fur- 
ther exception  of  vagrueness,  coupled  with  a 
general  denial;  and  subsequently  she  filed  a 
supplemental  answer,  disavowing  all  the 
charges  contained  In  the  plaintiff's  original 
and  supplemental  petitions,  and-,  assuming 
the  character  of  plaintiff  In  reconvention,  she 
claiming  a  separation  from  bed  and  board 
from  the  plaintiff.  The  grounds  on  which 
she  claimed  a  separation  are  substantially  as 
follows,  to  wit:  That  the  plaintiff,  her  hus- 
band, had  been  guilty  of  cruel  treatment  and 
outrages  towards  her,  of  such  a  nature  as  to 
render  thdr  living  together  Insupportable; 
and  this  charge  Is  further  supplemented  by  a 
specification  to  the  effect  that  In  April  and 
May,  1892,  he  deserted  and  abandoned  the 
matrimonial  domicile,  leaving  her  destitute; 
and  afterwards  resorted  to  a  simulated  and 
fictitious  sale  of  the  family  homestead,  in  or- 
der to  dlsi)ossess  her  of  the  premises;  and, 
further,  that  be  has  since  failed  to  contribute 


to  bar  support  She  also  avers  that  th» 
plaintiff  has  publicly  defamed  her,  by  char- 
ging her  with  adultery  In  the  Instant  suit 
Coupled  with  her  demand  for  a  judicial  sep- 
aration a  mensa  et  thoro.  Is  a  demand  for 
alimony  at  the  rate  of  $60  per  month  during 
the  pendency  of  the  suit  The  trial  resulted 
In  a  judgment  against  the  plaintiff  on  the 
main  demand,  and  In  favor  of  the  defendant 
on  hw  reconventional  demand,  awarding  her 
alimony  at  the  rate  of  $60  per  month  from 
the  Inception  to  the  finality  of  the  suit 
Both  from  the  judgment  decreeing  the  de- 
fendant a  separation,  and  that  awarding  her 
alimony,  the  plaintiff  appeals. 

During  the  course  of  the  trial  various  wit- 
nesses were  Introduced  and  Interrogated  on 
the  port  of  the  plaintiff  for  the  double  pur- 
iwse— First,  of  proving  the  charges  of  adul- 
tery alleged  against  the  defendant,  as  grounds 
for  a  divorce;  and,  second,  of  defeating  the 
defendant's  reconventional  demand  for  a  sep- 
aration. But  this  testimony  was  objected 
to,  and  the  objections  were  sustained,  and 
the  testimony  ruled  out,  on  the  ground  that 
same  was  Inadmissible  under  the  pleadings, 
neither  of  plaintiff's  petitions  containing  any 
specification  of  adultery  committed  at  the 
matrimonial  domicile  rendering  the  fact  sus-- 
ceptlble  of  proof.  Plaintiff  specially  offered 
In  rebuttal  of  defendant's  evidence  proof  to 
the  effect  that  the  defendant  was  taken  in 
the  act  of  adultery  In  the  common  domicile, 
and  further  to  show  that  this  was  the  cau^ie 
of  her  abandoning  the  same;  but  the  court 
sustained  the  defendant's  objection  thereto, 
on  the  ground  that,  In  his  opinion,  the  proof 
of  any  one  act  of  adultery,  for  any  and  all 
purposes  of  the  case,  must  be  restricted  to 
the  allegations  of  the  petition  and  supple- 
mental petition.  Pretermitting  an  expres- 
sion of  opinion  as  to  the  correctness  of  tbe 
judge's  ruling:  with  regard  to  the  admissi- 
bility vd  non  of  this  testimony  quoad  the 
plalntUTs  demand,  we  think  It  a  self-evident 
proposition  that  It  was  admissible  for  the  pur- 
pose of  rebutting  the  defendant's  evidence  In 
support  of  her  reconventional  demand,  and 
that  It  was  error  on  the  part  of  the  judge 
In  excluding  it  Answers  to  reconventional 
demands  are  not  permissible  In  law,  and, 
consequently,  there  could  not  be  any  plead- 
ing or  demurrer  on  the  part  of  plaintiff  to 
the  defendant's  demand— such  as  Is  clearly 
contemplated  by  the  judge's  ruling— to  render 
same  admissible.  And,  inasmuch  as  no  an- 
swer to  a  reconventional  demand  is  contem- 
plated in  law,  it  must  be  assumed  that  the 
plaintiff  in  tbe  suit  Is  considered  to  have  de- 
nied and  resisted  such  demand.  On  this  hy- 
pothesis  It  is  clear  that  the  plaintiff  was  en- 
tltied  to  offer  in  rebuttal  such  evidence  as 
would  tend  to  defeat  the  defendant's  recon- 
ventional demand,  without  first  making  form- 
al answer  and  denial  of  the  allegations  there- 
of. Considering  the  particular  averment  of 
her  demand,  to  the  effect  that  the  plaintiff 
had  openly  and  publicly  defamed  her  by  the 
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institution  of  this  snit,  founded  npon  charges 
of  adultery,  It  would  seem  to  be  reasonable 
that  the  plaintiff  should  be  afforded  an  op- 
portunity of  justifying  against  this  charge  of 
defamation,  by  maUng  proof,  if  he  can,  that 
she  bad  been  guilty  of  adulteries  in  the  com- 
mon domicile,  though  this  is  not  one  of  the 
particular  charges  on  wlilch  he  claims  a  di- 
vorce. And  it  seems  reasonable  that  he 
should  be  allowed  to  make  the  proof  that 
was  objected  to  for  the  purpose  of  establish- 
ing her  abandonment  of  the  matrimonial 
domicile,  thus  rebutting  her  charge  against 
plaintiff  of  abandonment  on  account  of  which 
she  alleges  herself  entitled  to  claim  a  sei*- 
aration  from  bed  and  board.  la  such  case 
as  this— a  double  action  for  divorce,  and, 
Iter  contra,  of  separation  from  bed  and  board 
—we  consider  it  better  practice  to  admit  than 
to  reject  evidence  that  may  shed  light  on  the 
controversy.  For  this  purpose  it  is  our  opin- 
ion that  the  cause  should  be  remanded  to  the 
comrt  a  qua,  with  directions  to  admit  the  re- 
jected testimony,  in  so  far  as  same  may  have 
a  bearing  on  the  defendant's  reconventlonal 
demand,  and  in  keeping  with  the  views  here- 
in expressed. 

With  respect  to  the  allowance  of  alimony 
vel  non  the  following  provisions  of  the  Code 
are  pertinent  and  controlling,  to  wit:  "If, 
the  wife,  who  sues  for  a  separation,  has  left, 
(M:  declared  her  intention  to  leave  the  dwell- 
ing of  her  husband,  the  judge  shall  assign 
the  home  wherein  she  shall  be  obliged  to 
dwell,  until  the  determination  of  the  suit." 
"The  wife  shall  be  subject  to  prove  her  said 
residence  as  often  as  she  may  be  required 
to  do  so,  and  in  case  she  falls  so  to  do,  ev- 
ery proceeding  on  the  separation  shall  be 
suspended."  Rev.  Civ.  Code,  art  147.  "It 
the  wife  has  not  sufficient  income  for  her 
maintenance  during  the  suit  of  separation, 
the  judge  shall  allow  her  a  sum  for  her  sup- 
port proportioned  to  the  means  of  the  hus- 
band. The  husband  cannot  be  compelled 
to  pay  this  allowance  unless  the  wife  proves 
that  she  has  constantly  resided  in  the  house 
appointed  by  the  judge."  Id.  art  148.  Ali- 
mony is  an  incident  of  the  wife's  suit  for 
separation,  and  It  la  evident  that  same  can- 
not be  allowed  accept  upon  the  terms  of 
the  Code,  to  wit:  Fh^t,  that  the  wife  shall 
have  instituted  suit  for  separation  against 
her  husband;  second,  that  she  has  either 
left,  or  declared  her  intention  to  leave,  the 
dwelling  of  the  husband;  third,  that  the 
judge  shall  have  assigned  her  a  home  where- 
in she  shall  be  obliged  to  dwell  during  the 
pendency  of  her  suit  Conceding,  then,  for 
the  purpose  of  the  argument,  that  the  wife's 
rec(«ventional  demand  for  a  separation  is 
such  a  suit  as  the  law  contemplates,  the  de- 
fendant is  still  confronted  with  the  difficulty 
that  the  Judge  did  not  assign  her  a  domicile 
for  her  occupancy  during  the  pendency,  of 
same;  and  the  law  plainly  and  most  em- 
phatically declares  "that  the  husband  can- 
not be  compelled  to  pay  this  allowance,  un- 


less the  wife  proves  that  she  has  constantly 
resided  in  the  house  appointed  by  the  judge." 
Id.  art.  148.  An  examination  of  the  case  of 
D'AuvlUlers  v.  Her  Husband,  32  La.  Ann. 
605,  does  not  .bear  out  the  statement  of  de- 
fendant's counsel  that  no  domicile  need  be 
assigned  to  the  wife  when  she  is  defendant 
In  a  suit  for  separation  or  divorce;  and  it 
could  not  have  been  so  dedded,  for  the  rea- 
son that  the  wife  was  plaintiff  claiming  a 
divorce.  That  no  domicile  bad  been  as- 
signed to  the  wife,  under  Bev.  Civ.  Code,  art. 
147,  was  matter  of  exception  by  the  defend- 
ant husband,  but  it  did  not  prevail,  because 
the  court  was  of  the  opinion  that  "this  arti- 
cle has  no  application  to  a  case  like  the  in- 
stant one,  where  the  tpoustt  toert  raiding 
in  the  home  of  the  wifels  parenU  in  a  for- 
eign country,  and  the  husband  had  aban- 
doned her,  and  eloped  with  a  concubine." 
(Our  italics.)  In  that  case  there  was  no 
matrimonial  domicile  from  which  the  com- 
plaining wife  had  elected  to  depart  And 
it  Is  upon  such  an  election  alone,  by  the 
terms  of  the  Code,  that  the  judge  Is  autfaw- 
ized  to  make  the  assignment  Id.  art  147. 
Defendant's  coimsel  is  under  a  misappre- 
hension of  fact  in  making  the  statement  that 
the  court  awarded  alimony  in  Lauber  t. 
Mast  15  La.  Ann.  593,  although  it  does  not 
appear  that  a  domicile  had  been  assigned 
the  wife,  as  it  appears  that  the  court  predi- 
cated its  opinion  on  the  authority  of  Bow- 
ley  V.  Rowley,  19  La.  557,  in  which  an  as- 
signment of  a  domicile  had  been  made  on 
the  wife's  application  as  the  plaintiff.  State 
V.  Judge,  22  La.  Ann.  264,  only  decides 
that  the  respondent  had  jurisdiction  to  en- 
tertain and  award  alimony,  subsequent  to 
Judgment,  and  during  the  pendency  of  a  sus- 
pensive appeal,  for  the  reason  that  the  plain- 
tiff had  made  application  therefor  in  her 
original  petition,  and  it  had  been  inadver- 
tently overlooked  at  the  time  of  decision. 
These  are  all  the  decisions  to  which  counsel 
have  dted  us  aa  favoring  the  allowance  of 
alimony  in  the  absence  of  an  order  of  the 
judge  assigning  the  wife  a  domicile  pen- 
dente lite,  and  we  are  confident  they  do  not 
support  that  contention. 

In  answer  to  the  contention  that  the  hus- 
band owes  to  his  wife  support  and  assistance, 
and  "Is  bound  to  furnish  her  with  whatever 
is  required  for  the  convenience  of  life,"  it  Is 
sufficient  to  say  that  those  are  among  the 
obligations  that  the  law  Imposes  under  the 
tiUe  of  "Husband  and  Wife."  Rev.  av. 
Code,  arts.  119,  120.  But  they  are  not  ac- 
tionable during  the  existence  of  the  mar- 
riage, and  can  only  be  enforced  after  the 
marriage  has  been  dissolved.  They  are 
treated  of  under  the  title  of  "Separation  of 
Property,"  and  can  only  be  recovered  after 
the  wife  has  obtained  a  divorce,  for  the  Code 
says:  "If  the  wife  who  has  obtained  the 
divmrce  has  not  sufficient  means  for  her 
maintenance,  the  court  may  allow  her,  in  its 
discretion,  out  of  the  property  of  the  hus- 
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band,  alimony  which  dutll  not  exceed  one- 
third  of  his  Income."  Id.  art.  160.  It  Is 
evident  that  this  species  of  alimony— for  the 
maintenance  of  a  divorced  wife— Is  an  inci- 
dent of  the  settlement  of  the  matrimonial 
community,  and  la  only  recoverable  after  a 
decree  of  separation  has  been  pronounced. 
Prior  to  the  passage  of  Act  No.  307  of  1855, 
since  Incorporated  In  the  Revised  Civil  Code 
of  1870  as  article  160,  no  allowance  of  such 
alimony  could  be  awarded  after  a  decree  of 
divorce  had  been  rendered.  Bnt  the  ali- 
mony we  have  under  consideration  Is,  by 
the  terms  of  the  law,  for  the  wife's  main- 
tenance "during  the  suit  for  separation." 
It  was  of  this  kind  of  alimony  that  the  court 
treated  In  Holbrook  v.  Holbrook,  32  La.  Ann. 
13,  and  of  which  they  said:  "The  demand 
for  alimony  by  the  wife  against  the  hus- 
band. Is  an  Incident  of  the  suit  for  separa- 
tion or  divorce— is  accessory  to  It,  and  Insepa- 
rable from  it  An  order,  or  judgment  for 
alimony  is  made  pending  such  suit.  •  •  • 
An  allowance  for  alimony  Is  always  made 
pendente  lite,  and  is  not  conditioned  on  the 
mccess  of  the  prlncli)al  demand.  !«  Beau  t. 
Tmdeau,  1  Mart.  (N.  S.)  93;  Rowley  v.  Row- 
ley, 19  La.  557."  That  decision  is  in  keep- 
ing with  Heyob  v.  Her  Husband,  18  La. 
Ann.  41,  and  Moore  v.  Moore,  Id.  613;  and 
they  are  bottomed  on  Code  Pr.  art  105, 
which  declares  that  "a  married  woman  can- 
not sue  her  husband  so  long  as  the  marriage 
continues"  otherwise  than  in  the  exceptional 
cases  mentioned  therein.  Oiv  conclusion  is 
tliat  the  defendant's  claim  is  of  the  latter 
class,  and  does  not  Include  her  right  to  de- 
mand assistance  and  support,  for  which  her 
right  of  action  can  only  arise  subsequent  to 
the  dissolution  of  the  marriage.  And,  re- 
stricting the  issue  to  alimony  vel  non  pen- 
dente lite,  we  are  of  the  opinion  that  the 
plaintiff  cannot  be  compelled  to  pay  this  al- 
lowance, if  the  record  discloses  that  no  domi- 
cile has  been  assigned  the  wife  pendente 
lite,  as  the  evident  object  of  the  law  is  to 
provide  her  the  means  of  maintaining  a  sep- 
arate domicile  "during  the  suit  for  separa- 
tion," the  selection  of  which  the  suit  ren- 
ders necessary.  Inasmuch  as  the  defendant 
confessedly  left  the  domicile  of  her  hus- 
band without  obtaining  from  the  judge  an 
order  assigning  her  a  domicile  pending  her 
suit,  it  was  manifestly  Impossible  for  her 
to  make  the  proof  reqiiired  of  her  as  a  con- 
dition precedent  to  her  recovery  of  alimony 
against  the  plaintiff.  It  is  of  no  consequence 
that  the  plaintiff  did  not  urge  formal  ex- 
ception or  objection  on  this  score  in  limine. 
The  phraseology  of  the  statute  clearly  im- 
poses the  burden  of  proof  on  the  defendant 
to  establish  this  essential  Ingredient  of  her 
demand,  and  the  plaintiff  had  a  perfect  right 
to  rely  upon  her  failure  to  discharge  it  as 
a  substantial  defense,  to  the  effect  that  he 
could  not  be  compelled  to  pay  this  allowance 
otherwise.  On  the  state  of  the  controversy 
thus   formulated   we  think  the  defendant's 


reconventional  demand  for  alimony  should 
be  disallowed  and  rejected.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoid- 
ed, and  reversed;  and  it  la  further  wdered, 
adjudged,  and  decreed  that  the  judgment 
rejecting  the  plaintiff's  demand  for  divorce 
be,  and  the  same  is,  a£9rmed;  that  the  de- 
fendant's reconventional  demand  for  ali- 
mony be  rejected  and  disallowed;  and  that 
the  cause  be  remanded  to  the  court  a  qua 
for  the  purpose  of  allowing  the  plaintiff  to 
Introduce  the  rejected  testimony  of  witnesses 
offered  for  the  purpose  of  rebutting  the  de- 
fendant's reconventional  demand  for  separa- 
tion, in  keeping  with  the  views  herein  ex- 
pressed, and  for  further  proceedings  accord- 
ing to  law.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  defendant  and  appel- 
lee be  taxed  with  the  costs  of  appeal,  and 
that  aU  other  costs  await  the  final  judgment 
in  the  cause. 


(4f  Lk.  Ann.  178) 
SCOTT,  Sheriff,  v.  PRBSEDBNT  OP  POLICE 
JURY  OF  RICHLAND  et  al. 
(No.  11,444.) 

(Supreme  Court  of  Louisiana.     Feb.  12,  1894.) 
MAKnAMUS — Examination  or  OFriciAi.  Records. 

1.  The  inspection  and  examination  of  the 
books  and  papers  of  a  public  ofiBce  may  be  claim- 
ed on  the  writ  of  mandamus  by  those  who,  by 
reason  of  their  official  positions,  have  an  inter- 
est in  that  examination. 

2.  In  view  of  the  relations  of  the  sheriff  as 
the  collector  of  parish  taxes  and  licenses,  and 
that  he  is  required  to  settle  for  his  coiiections 
with  the  pariui  treasurer,  who  settles  with  the 
jury,  the  police  jury  must  be  deemed  to  have 
an  interest  in  the  examination  of  the  sheriff's 
books  and  papers  whenever  the  information  to 
be  elicited  becomes  necessary  for  settlemrats 
of  the  jury  with  the  parish  treasurer,  or  other 

Jinrposes  within  the  scope  of  the  duties  of  the 
ury.     1  Greenl.  Bv.  §{  471,  473. 
(Syllabus  by  the  Court.) 

Original  application,  at  the  relation  of  Lem 
Scott,  shaiff  and  tax  collector,  for  writs  of 
certiorari  and  prohibition  to  the  president  of 
the  police  jury  of  Richland,  and  others.  De- 
nied. 

Wells  &  Wells  and  Boatner  &  Lamkin,  for 
relator.     Ounby  &  Sholars,  for  respondents. 

MILLER,  J.  The  relator  invokes  the  ex- 
ercise of  the  supervisory  jurisdicUon  vested 
in  this  court  by  article  90  of  the  state  con- 
stitution. The  proceedings  sought  to  be  re- 
viewed were  in  the  sixth  judicial  district 
court,  parish  of  Richland.  That  court  made 
peremptory  a  mandamus  directing  the  re- 
lator to  submit  books,  papers,  and  documents 
pertaining  to  his  office,  of  sheriff  and  ex  offi- 
cio tax  collector,  for  examination  by  a  com- 
mittee appointed  by  the  police  jury  of  the 
parish,  or  by  the  expert  selected  by  the  com- 
mittee. It  is  claimed  on  behalf  of  the  p<^ce 
jury  and  their  committee  that  the  examina- 
tion proposed  is  to  obtain  information  neces- 
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sary  for  the  perfwmance  of  the  fimctloafl  of 
the  Jury.  The  rdator  here,  in  his  petition 
for  the  writs,  and  in  his  answer  and  excep- 
tions in  the  lower  court,  substantially  urges 
that  the  bocdcs,  except  the  cash  book  show- 
ing the  pariah  taxes  collected,  are  not  public, 
but  his  private,  property;  that  the  current 
tax  rolls,  the  lists  of  delinquent  taxpayers, 
and  other  books  and  papers  he  enumerates, 
are  of  dally  use  in  the  office,  for  its  busi- 
ness; and  as  to  his  vouchers,  which  he  sup- 
poses are  demanded,  he  insists  he  cannot  be 
called  on  to  surrender  them.  Besides  these 
grounds  on  which  he  contests  the  mandamus, 
he  insists  that  the  committee  appointed  by 
the  Jury,  on  whose  application  the  manda- 
mus issued,  has  no  authority  to  institute  the 
suit,  or  stand  In  Judgment  for  the  Jury;  that 
the  district  attorney  should  have  sued,  if 
there  was  any  basis  for  the  suit;  and  that 
the  petition  sets  fcxth  no  interest  in  those 
who  applied  for  the  mandamus,  <»:  any  thing 
or  object  within  the  Jurisdiction  of  the  court. 
Courts  are  not  infrequently  called  on  to  en- 
force rights  not  susceptible  of  estimatiou  in 
money.  It  is  fmtunate  for  the  good  order  of 
society  that  the  Judicial  functicnis.  In  that 
class  of  controversies,  are  not  dependent  on 
the  test  of  the  amount  Involved,  applied  in 
other  suits  that  come  before  the  court  Const 
La.  art  11;  9tate  v.  Judge,  35  La.  Ann.  637; 
State  y.  Theard,  45  La.  Ann.  681,  12  South. 
892.  The  contention  of  the  relator,  substan* 
tially,  is  that  the  committee  of  the  police 
Jury  had  no  Interest  to  sue  for  the  manda- 
mus, and  th^e  Is  no  subject  of  suit  1.  e.  of 
which  a  court  can  take  cognizance.  The 
sheriff  is  the  tax  collector  for  the  parish,  and 
accounts  to  the  parish  treasurer.  The  police 
Jury  la  charged  with  the  levy  of  the  parish 
taxes;  the  disbursement  of  the  taxes,  when 
collected;  the  appointment  of  the  parish 
treasurer,— and  it  is  with  the  police  Jury  the 
parish  treasurer  effects  his  settlements.  It  is 
averred  on  the  part  of  the  police  Jury  that 
the  information  sought  to  be  obtained  from 
the  sheriff's  books,  and  the  papers  of  his  of- 
fice, was  important  and  necessary  for  the 
pOTformance  of  the  duties  of  the  Jury.  There 
is  testimony  in  the  record  with  reference  to 
settlements  with  the  parish  treasurer.  It  is 
in  evidence  that  there  was  no  final  settle- 
ment with  the  ex-parish  treasurer.  From 
the  language  of  Ibe  ordinances  of  the  Jury 
app<rfntlng  the  committee  to  examine  the 
sh^lff's  bo<AB,  as  well  as  from  the  testimony, 
it  is  the  fair  conclusion,  as  Is  stated  in  the 
briefs  for  the  parish  committee,  that  the  in- 
formation to  be  derived  from  the  sheriff's 
books  and  papov  Is  requisite  for  the  adjust- 
ment of  the  accounts  of  the  treasurer.  This 
court  cannot  assume  the  information  is 
sought  by  the  Jury  from  Improper  motives. 
The  presumption  arising  from  the  acts  of  a 
public  body  clothed  with  imp(»-tant  duties  Is 
that  It  passed  the  ordinances  calling  for  this 
examination  with  the  view  of  obtaining  as- 
sistance in  the  performance  of  public  duty. 


The  poilicB  Jury,  in  view  of  their  relation  to 
the  parish  treasiurer,  and  those  tietween  the 
parish  treasurer  and  the  sheriff,  has  an  in- 
terest in  the  examination  of  the  official  books 
and  papers  pertaining  to  the  sheriff's  office. 
That  Interest  we  think  sufficient  to  ^rtitle 
the  committee  to  demand  the  mandamus  to 
compel  the  exhibition  of  such  books  and  pa- 
pers for  an  examination.  1  GreenL  Ev.  H 
471,  47a  While  this  right  of  Inspection  of 
official  records  is  to  be  conceded  to  those  hav- 
ing the  requisite  interest  in  the  subject.  It 
must  be  exercised  with  doe  regard  to  public 
interest  and  the  rights  of  the  sheriff.  The 
ordinances  of  the  Jury  required  him  to  de- 
liver his  official  books  and  papers  to  the  com- 
mittee. This  he  declined  to  do.  The  order 
of  the  lower  court,  maldng  peremptory  the 
mandamus.  Is  that  he  submit  his  books  fen: 
examination.  To  submit  hia  books  for  ex- 
amination to  be  conducted  in  his  office,  and 
within  reasonable  hours,  will  not  interfere 
with  conducting  the  business  of  the  office. 
This  Is  all,  we  presume,  the  mandamus  re- 
quires, or  should  be  exacted.  The  manda- 
mus affirms  only  the  right  of  inspection  and 
examination  of  the  books  of  a  public  <^ce 
by  those  who  have  the  legal  interest  It  Is 
therefore  ordoed,  adjudged,  and  decreed  that 
the  application  in  this  court  for  the  writs  be 
refused. 


(M  La.  Ann.  OS) 
PONT  et  al.  t.  McCONNBLL.  (Na  11,340.) 
(Supreme  Court  of  Louisiana.    Jan.  15,  1894.) 

ElBCTMBNT— TiTLB  TO  BUPPOHT— RE8  JUDICATA. 

1.  Defendant  in  possession,  claiming  title, 
has  the  right  to  require  that  plaintiff  not  only 
show  a  better  title  than  his  own,  but  a  title  as 
good  as  any  the  latter  can  oppose  to  him,  wheth- 
er vested  in  defendant  or  not  This  ontstand- 
ing  title  must  be  a  legal,  Bubsisting,  and  better 
title  thnn  the  plaintifTs. 

2.  Where  defendant  does  not  claim  to  h(dd, 
himself,  under  that  title,  but  avers  that  it  is 
vested,  not  In  the  plaintiff,  but  in  others,  his 
contention  Is  repelled  by  a  judgment  having 
the  force  of  res  judicata,  rendered  contradictori- 
ly ttetween  the  parties  themselves,  which  de- 
creed the  plaintiff  to  legally  own  the  same. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  pariab  of 
Orleans;   Frederick  D.  King,  Judge. 

Action  by  George  Font  and  others  against 
James  McConnell,  Jr.,  to  recover  land.  There 
was  Judgment  for  piaintiflls,  and  defendant 
appeals.    Affirmed. 

Harry  H.  Hall,  for  appellant  Ous  A. 
Breanx  and  T.  H.  Thorpe,  for  aK)ellee8. 

NIOHOLLS,  a  J.  The  plaintiffs  allege 
that  they  are  the  sole  heirs  of  Louis  F.  Ban- 
dy, deceased,  and  as  such  are  the  owners  of 
certain  immovable  property  situated  in  the 
sixth  district  of  the  city  of  New  Orleans,  de- 
scribed In  their  petition.  That  their  ances- 
toe  acquired  said  property  by  notarial  act 
of  sale  (which  was  duly  recorded)  on  the 
16tb   December,   1837,   from  John   Greene. 
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That  on  the  27th  October,  1891,  the  defend- 
ant,  as  the  attorney  of  Julia  Caroline  Roe, 
widow  of  John  Greene,  Instituted  In  her 
name  a  suit  in  the  civil  district  court  for  the 
parish  of  Oiieans  against  petitioners,  In  the 
petition  in  which  suit  the  present  defendant 
did  aver  that  said  Julia  Caroline  Koe  was  the 
owner  of  said  property,  and  prayed  for  a 
inAgment  decreeing  her  to  be  such,  and  or- 
derlng  the  erasure  from  the  records  of  the 
Inscription  of  the  act  of  sale  from  John 
Greene  to  Louis  F.  Bundy.  That  petitioners 
were  cited  to  appear  and  answer  that  de- 
mand, and  they  did  appear  and  answer 
thereto,  and  averred  their  ownership  of  said 
proper^,  and  prayed  to  be  recognized  and 
quieted  in  the  ownership  thereof.  That  upon 
the  Issue  thus  Joined  said  suit  was  tried  in 
the  civil  district  court,  and  final  judgment 
was  given  thereon,  rejecting  the  demand, 
and  decreeing  the  present  petitioners  to  be 
the  owners  of  said  property.  That  from 
said  judgment  an  appeal  was  taken  by  the 
present  defendant,  as  attorney  for  Mrs.  Ju- 
lia Caroline  Boe,  widow  of  John  Greene,  to 
the  supreme  court,  where  the  said  Judgment 
of  the  district  court  was  affirmed,— the  decree 
of  the  supreme  court  becoming  final  on  the 
27th  March,  1893,— and,  by  virtue  thereof,  pe- 
titioners are  entitled  to  the  undisturbed  own- 
ership and  possession  of  said  property.  45 
La.  Ann.  398,  12  South.  759.  That  on  the 
28th  March,  1893,  the  present  defendant  pre- 
sented to  the  civil  district  court  a  petition  in 
which  he  averred  that  he  was  the  owner  of 
said  property  by  virtue  of  an  act  of  sale 
passed  June  19,  1891,  to  him,  by  the  auditor 
of  public  accounts  of  the  state  of  Louisiana, 
transferring  to  him  the  title  of  the  state  ac- 
quired by  previous  adjudication  for  the  un- 
paid taxes  assessed  against  said  property  for 
the  years  1881, 1882,  and  1883  In  the  name  of 
one  G.  W.  Brown,  which  said  act  of  sale 
was  recorded  in  the  conveyance  office  of  the 
parish  of  Orleans  on  the  8th  of  July,  1892; 
and,  said  petition  being  allotted  to  division 
O  of  said  court,  the  defendant  prayed  for  and 
obtained  a  writ  of  possession  commanding 
the  civil  sheriff  to  place  him  In  possession  of 
said  property,  and  in  execution  of  said  writ 
the  sheriff  did  seize  the  same,  and  did  put 
defendant  in'  possession  thereof,  which  said 
IMssession  the  defendant  holds,  and  claims 
to  hold  said  property,  as  owner,  against  pe- 
titioners, and  refuses  to  surrender  same  to 
them  upon  their  demand.  That  prior  to 
the  Institution  of  the  present  suit  the  defend- 
ant informed  petitioners  that  he  would  not 
surrender  said  property  to  them,  or  cancel 
said  act  of  sale  from  said  auditor  to  him, 
upon  payment  by  them  to  him  of  the  sum 
paid  by  him  to  said  auditor  for  said  act  of 
sale.  Petitioners  represent  that  by  the  Judi- 
cial averment  and  admission  made  by  the 
defendant  in  the  petition  of  said  Julia  Caro- 
line Roe,  widow  of  John  Greene,  against  pe- 
titioners, in  the  suit  referred  to,  that  she 
was  the  owner  of  said  property,  the  defend- 


ant was  and  Is,  In  equity  and  by  law,  for- 
evee  estopped  from  asserting  or  claiming, 
In  and  for  himself,  against  petitioners,  any 
ownership  of  or  title  to  said  property  ac- 
quired or  existing  at  or  before  the  making 
of  said  Judicial  averment  or  admission,  which 
estoppel  they  expressly  plead  in  perpetual 
bar  of  defendant's  claim  of  right  of  owner- 
ship and  possession  of  said  property  under 
and  by  virtue  of  said  act  of  sale  from  the 
auditor  to  him.  Petitioners  further  repre- 
sent that,  by  said  judicial  averments  and  ad- 
missions In  said  suit,  the  present  defendant 
renounced  and  abandoned,  In  favor  of  the 
parties  to  said  suit,  any  and  all  claims  of 
right  and  title  he  may  have  had  in  or  to  said 
property,  which  said  renunciation  and  aban- 
donment they  expressly  plead  in  bar  to  his 
dalm  of  ownership  under  and  by  virtue  of 
said  act  of  sale  from  the  auditor  to  him. 
They  aver  that  the  adjudication  of  said  prop- 
erty to  the  state  of  Louisiana  recited  In  the 
act  of  sale  of  the  auditor  to  the  defendant 
was  and  is  an  absolute  nullity,  upon  Its  face, 
and  conferred  no  right  or  title  in  or  to  said 
property  for  this,  to  wit:  That  said  adjudi- 
cation was  made  in  the  proceeding  of  The 
State  of  Louisiana  v.  G.  W.  Brown  for  taxes 
of  the  years  1881,  1882,  and  1883  assessed  In 
the  name  of  said  Brown;  that  said  Brown 
was  not,  during  those  years,  nor  had  he  ever 
been  since  the  year  1837,  the  owner  of  said 
property;  Giat  during  said  years  1881,  1882, 
and  1883,  there  was  no  inscription  upon  the 
record  of  the  parish  of  Orleans  of  a  title  to 
said  property  In  the  name  of  said  Brown; 
that  during  said  years,  and  always  since 
December  16,  1837,  petitioners  and  their  an- 
cestor Louis  P.  Bundy  were  and  have  been 
owners  of  said  prop^ty,  and  their  title  there- 
to has  been  Inscribed  upon  the  conveyance 
records  of  the  parish  of  Orleans  continuously 
since  the  16th  day  of  December,  1837,  and 
the  assessment  of  the  taxes  for  which  said 
adjudication  was  pretended  to  have  been 
made  not  having  been  In  the  name  of  the 
true  owners  of  said  property,  nor  of  any 
one  having  an  Interest  In  or  to  the  same 
where  title  was  spread  upon  the  records  of 
the  parish  of  Orleans,  tho-e  was  no  assess- 
ment of  taxes  against  said  property,  to 
form  the  basis  of  said  pretended  adjudica- 
tion, and  the  same  was  and  Is  absolutely  null 
and  void  upon  its  face;  that  it  conferred 
upon  the  state  no  right  or  title  to  said  proj)- 
erty,  and  hence  the  state  could  confer  none 
to  defendant  by  the  act  of  sale  of  the  audi- 
tor to  him,  all  of  which  was  fully  known  to 
the  defendant)  at  and  before  the  passing  of 
the  said  act  of  sale.  Petitioners  aver  that 
by  reason  of  all  the  foregoing  the  defendant 
has  taken  and  holds  possession  of  said  proj)- 
orty  without  right  or  title,  and  In  bad  faith, 
and  he  owes  petitioners  rents  and  revenues 
of  the  same  from  the  commencement  of 
said  possession,  to  wit,  the  3d  day  of  April, 
1893,  until  delivery  of  said  possession  to 
them,  and  said  rents  and  revenues  are  worth 


Digitized  by 


Google 


524 


SOUTHEBN  BEFOBT£B,Yoi:..14. 


(La. 


to  them  $100  per  month.  The  prayer  of  pe- 
titioners In  the  premises  was  that  the  defend- 
ant be  cited  to  appear  and  answer;  that, 
after  due  proceedings,  there  be  Judgment  in 
their  favor,  decreeing  the  adjudication  of  the 
property  to  the  state  of  Louisiana  in  the 
proceedings  of  The  State  v.  Brown  to  be 
null,  void,  and  of  no  effect,  and  ordering  the 
Inscription  of  the  same  upon  the  records  of 
the  parish  of  Orleans  to  be  null,  void,  and  of 
no  effect,  and  ordering  the  Inscription  of 
the  same  upon  the  records  of  the  parish  of 
Orleans  to  be  erased,  and  decreeing  that 
the  act  of  sale  of  the  auditor  of  public  ac- 
counts of  the  state  of  Louisiana  to  the  de- 
fendant, purporting  to  transfer  and  conv^ 
said  property,  to  be  null.iToid,  and  of  no  ef- 
fect, and  ordering  the  same  to  be  canceled, 
and  the  Inscription  thereof  upon  the  records 
of  the  register  of  conveyances  of  the  parish  of 
Orleans  to  be  erased,  and  decreeing  petition- 
ers to  be  the  true  and  lawful  owners  of  the 
property  described,  and  ordering  that  they  be 
put  in  possession  thereof,  and  quieted  as 
owners  and  possessors  thereof,  and  com- 
manding defendant  to  pay  to  them  rents 
and  revenues  of  said  property  at  the  rate  of 
$100  per  month  from  AprU  3,  1893,  until 
delivery  of  possession  of  the  same  to  peti- 
tioners. 

Defendant,  in  his  answer,  first  pleads  a 
general  denial.  He  then  admits  that  he  is 
la  full  and  complete  possession  of  the  prop- 
erty, and  that  be  purcliased  said  property 
from  the  state  of  Louisiana,  as  is  evidenced 
by  the  act  of  June  19,  1891,  from  the  auditor. 
He  avers  that  said  act  of  sale  was  perfected, 
as  to  all  the  world,  on  the  6th  of  July,  1892, 
by  registry  of  the  same  in  the  conveyance 
office  of  the  parish  of  Orleans.  He  admits 
that  be  was  duly  put  in  possession  of  said 
property  by  Judgment  of  the  civil  district  court 
on  AiNTll  S,  1893,  and  he  avers  that  be  now 
owns  and  possesses  said  property  in  full  and 
complete  and  perfect  ownership,  in  good  faith, 
and  under  a  valid  title  translative  of  owner- 
ship, and  a  Judgment  of  court  recognizing  said 
title  and  ownership.  He  specially  denies 
that  plaintiffs  liave  any  valid  or  legal  title 
to  the  property  thus  claimed  by  them,  aver- 
ring the  fact  to  be  that  the  act  of  sale  under 
and  by  virtae  of  which  they  claim  said  prop- 
erty, to  wit,  a  notarial  act  to  Louis  P.  Bundy, 
deceased,  December  16,  1837,  was  and  Is  a 
mere  sham  and  simulated  title  made  by 
John  Greene  to  L.  F.  Bundy  solely  for  the 
convenience  of  the  former;  that  neither  the 
latter  nor  his  heirs  have  ever  had  any  inter- 
est or  ownership  in  said  property;  that  L. 
P.  Bundy,  during  his  lifetime,  never  had  pos- 
session of  said  property,  nor  exercised  or  at- 
tempted to  exercise  any  act  of  ownership 
thereon;  that  plaintiffs'  pretensions  are 
fraudulent,  and  made  in  bad  faith,  they 
knowing  full  well  that  their  said  ancestor 
had  no  interest  and  no  right  In  and  to  said 
property.  He  prays  that  their  demand  be 
rejected. 


On  the  trial,  plaintiffs  offered  In  evidence 
a  copy  of  the  act  of  sale  from  John  Greene 
to  Louis  F.  Bundy  dated  December  16,  1837, 
and  the  certificate  of  the  registry  thereof; 
also,  certificate  of  the  register  of  convey- 
ances of  the  nonalienation  of  the  same  after 
that  date;  also  the  petition  in  the  suit  of 
Roe  V.  The  Heirs  of  Louis  F.  Bundy,  the 
amended  petition  in  the  same  suit,  the  answer 
of  the  defendant  therein,  and  the  Judgments  of 
the  district  court  and  of  the  supreme  court. 
The  defendant  offered  the  act  of  sale  from 
the  auditor  to  the  defendant  under  date  of 
19th  July,  1891,  and  the  cerUficate  showing 
Its  registry  tn  the  conveyance  office  of  the 
parish  of  Orleans  on  the  9th  July,  1892. 
Plaintiffs  objected  to  this  evidence  on  the 
ground  that  the  deed  antedated  the  filing  of 
the  suit  of  Roe  v.  The  Heirs  of  Bundy,  and 
that  the  defendant  was  estopped  by  the  Ju- 
dicial admissions  of  the  petition  in  said  suit 
from  setting  up  any  title  in  himself  in  con- 
flict with  the  title  asserted  In  that  petition. 
The  court  admitted  the  evidence,  stating, 
"The  objection  would  go  to  its  effect,  and  not 
to  its  admisslbiilty."  Plaintiffs  reserved  a 
bill  of  exceptions.  Defendant  next  offered, 
without  objection,  the  record  of  the  pro- 
ceedings placing  him  in  possession  under  the 
audltcw's  deed.  Upon  his  next  offering  pa- 
rol testimony  for  the  purpose  of  proving  the 
averments  of  the  answer  that  Biindy  never 
had  any  money  with  which  to  buy  this  prop- 
erty, that  be  ner&e  bought  it,  and  that  the 
title  In  his  name  was  a  sham,— in  other 
words,  of  supporting  the  averment  of  simula- 
tion,—plaintiffs  objected  to  all  evidence  of- 
fered to  sustain  that  averment,  on  the  ground 
that  the  defendant  is  concluded  by  the  terms 
of  the  notarial  act  from  Greene  to  Bundy; 
that.  In  the  absence  of  any  averment  by  him 
that  said  deed  was  a  forgery,  the  law  would 
not  permit  him  to  contradict  the  terms  of 
the  agreement  expressed  by  the  terms  of  that 
act;  that  the  defendant,  having  failed  to  aver 
in  his  answer  that  there  was  fraud  or  error 
In  the  notarial  act  from  Greene  to  Bundy, 
cannot  be  heard  to  allege  its  simulation;  and 
that  he  is  estopped  by  his  Judicial  admission 
In  the  suit  of  Roe  v.  The  Heirs  of  Bundy 
from  questioning  the  verity  and  validity  of 
the  title  from  Greene  to  Bundy.  The  court 
sustained  the  objection,  and  ruled  that  tes- 
timony for  the  purposes  sought  should  not 
be  admitted,  on  the  ground  that  the  present 
defendant  was  the  attorney  of  Mrs.  Julia 
Caroline  Roe  in  the  suit  of  Roe  v.  The  Heira 
of  Bundy;  that,  as  said  attorney,  he  had 
averred  that  Mrs.  Greene  was  the  ovmer  of 
the  property  in  dispute,  against  the  heirs  of 
Bundy;  that  he  then  held  the  title  under 
which  he  now  claims  ownership  and  pos- 
session, which  title  was  antagonistic  both  to 
that  of  his  client  and  that  of  the  heirs  of 
Bundy;  that  he  did  not  advance  ttiat  title  ' 
th»i,  and  that  he  could  not  do  so  now; 
that  to  allow  him  to  do  so  would  be  to  con- 
tradict his  former  declarations  as  attorney 
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of  Mrs.  Greene,  on  wblch  the  judgment  of 
the  court  had  been  sought  and  obtained. 
Defendant  reserved  a  bill  to  this  ruling  of 
the  court,  the  effect  of  which  was  to  effectu- 
ally cut  off  all  attack  upon  the  title  to  the 
property  as  between  John  Greene  and  his 
widow  and  the  plaintiffs.  Defendant  made 
no  effort  to  support  the  tax  title,  further 
than  through  the  evidence  already  alluded 
to.  The  court  rendered  Judgment  In  favor 
of  the  plaintiffs,  recognizing  and  decreeing 
them  to  be  the  true  and  lawful  owners  of 
the  property  described,  and  adjudging  and 
decreeing  null  and  void  the  sale  of  the  said 
property  evidenced  by  the  act  of  sale  from 
the  auditor  of  the  state  of  Loulsana  to  the 
defendant,  of  date  of  June  19,  1891,  and 
ordering  that  the  inscription  of  the  same  In 
the  conveyance  office  of  the  parish  of  Or- 
leans be  canceled  and  erased,  but  rejecting 
plaintiffs'  demand  for  rents  and  revenues. 
Defendant  has  appealed. 

The  present  action  is,  under  Its  pleadings, 
petitory  In  character.  That  action  Is  gov- 
erned by  well-establiEdied  rules,  one  of  which 
is  that  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  the  weak- 
ness of  that  of  the  defendant;  another,  that 
the  defendant  in  possession,  claiming  title, 
has  the  right  to  require  that  plaintiff  not 
only  show  a  belter  title  than  defendant  does, 
but  a  title  as  good  as  any  the  latter  can  op- 
.  pose  to  him.  whether  vested  In  the  defend- 
ant or  not  The  outstanding  title  in  a  third 
person,  of  which  he  Is  entitled  to  avail  him- 
self, must  be  a  legal,  subsisting,  and  better 
title  than  the  plaintiff's;  and  it  has  been 
held  that  it  must  be  pleaded.  In  order  that 
plaintiff  may  have  notice  thereof. 

In  the  case  at  bar,  defendant  rests  his  own 
claim  of  ownership  and  possession  upon  an 
adjudication  made  to  the  state  imder  the 
title  of  one  G.  W.  Brown,  the  origin  of  which 
is  neither  alleged  nor  shown.  Neither  In  his 
pleadings  nor  in  his  evidence  has  he,  as  to 
his  own  actual  personal  rights,  gone  beyond 
and  behind  the  auditor's  deed  of  sale  to  him, 
and  the  recitals  of  the  same.  He  does  not 
claim  to  hold  under  the  John  Greene  title, 
but  seeks  to  avail  himself  of  it  as  the  title 
of  a  third  person.  He  has  attempted  in  this 
salt  to  establish,  as  a  fact  to  Inure  to  his 
benefit,  that  John  Greene's  title  is  a  valid, 
legal,  subsisting  title,  vested  In  Mrs.  Greene, 
outstanding,  and  held  adversely  to  that  ad- 
vanced as  their  own  by  the  pl&lntlfl^,  and 
rdled  upon  by  them.  He  does  not  claim  that 
the  Greene  title  Is  outstanding,  both  as  to 
Mrs.  Greene  and  the  heirs  of  Bundy.  He 
contends  that  Mrs.  Greene  holds  that  title, 
and  he  denies  that  the  plaintiffs  have  ac- 
quired It.  Defendant  overlooks  the  fact  that 
the  questions  which  he,  claiming  as  a  third 
person,  endeavors  to  have  collaterally  looked 
Into  by  us  in  this  proceeding,  have  been  di- 
rectly examined  through  Judicial  proceed- 
ings which  have  terminated  in  a  decree  of 
this  court  between  the  very  parties  them- 


selves whose  clashing  claims  he  now  wishes 
passed  upon.  Mrs.  Greene,  in  that  matter, 
championed  her  own  rights,  as  universal  leg- 
atee of  her  husband,  against  the  present 
plaintiffs,  who,  in  the  suit  brought  by  ber 
against  them,  successfully  pleaded  in  recon- 
vention their  rights  of  ownership  under  the 
notarial  act  of  sale  from  her  husband  to  the 
ancestor  of  the  defendants.  The  right  of 
ownership  (between  those  parties)  to  this 
property  has  been  fixed  by  a  Judgment  now 
res  Judicata,  and  It  cannot  be  reopened  by 
one  who  asserts,  himself,  no  legal  adverse 
Interest  la  the  Greene  title.  This  view  sus- 
tains the  ruling  of  the  district  Judge  on  the 
question  of  the  admissibility  of  evidence  to 
attack  (as  being  simulated)  the  title  of  the 
Bundy  heirs  to  the  property. 

The  Issue  as  to  the  Greene  title  being  dis- 
posed of,  defendant's  rights  are  made  to  de- 
pend, by  him,  upon  the  tax  title  conveyed  to 
him  by  the  state.  We  have  before  us  tmques- 
tionable  evidence  that  as  far  back  as  1837  the 
title  of  this  property  was  placed  of  record  as 
being  In  Louis  F.  Bundy,  and  derived  by  him 
from  John  Greene,  and  unquestionable  evi- 
dence that,  from  that  time  to  the  date  when 
the  defendant  was  placed  in  possession  un- 
der the  auditor's  deed,  the  property  was  in 
the  continuous  possession  of  John  Greene  and 
his  widow  and  universal  legatee.  In  the  liti- 
gation between  the  widow  and  the  Bundy 
heirs,  the  character  of  that  possession  was  de- 
clared to  have  been  continuously  a  precarious 
one,— not  legally  a  possession  of  Greene  and 
his  widow,  but  legally  a  detention  or  custody 
by  them  of  the  prop^ity  for  Louis  F.  Bundy 
and  his  heirs.  Defendant  did  not  Introduce 
In  evidence  the  proceedings  under  which  It 
Is  claimed  that  the  property  was  adjudicated 
to  the  state,  or  In  any  way  show  at  what 
time  and  in  what  manner  Brown  (in  whose 
name  the  propoty  was  assessed  for  the 
taxes  of  1881,  1882,  and  1883)  became  con- 
nected with  It,  or  what  that  connection  was. 
He  has  failed  to  do  this,  notwithstanding  the 
direct  and  precise  charge  In  plaintiffs'  peti- 
tion that  he  never  was  the  owner  of  the  proj)- 
erty,  and  never  had  an  interest  in  it  Undo- 
the  pleadings  and  under  the  evidence,  plain- 
tiffs' title  must  prevail.  Lanfear  v.  Harper, 
13  La.  Ann.  548. 

It  is  claimed  that  even  had  this  tax  title 
been  an  outstanding  one,  better  than  that 
upon  which  plaintiffs  declare.  It  would  not 
have  been  available  to  the  defendant  for  the 
reason  that  be  already  held  it  by  purchase 
when  Mrs.  Greene  brought  her  suit  against 
the  Bundy  heirs,  and,  instead  of  then  advan- 
cing rights  under  it  adversely  to  the  Greene 
title,  he,  on  the  contrary,  consented  to  be- 
come Mrs.  Greene's  counsel,  and  as  such  en- 
deavored to  enforce  her  rights  under  the  lat- 
ter, and  for  that  purpose  had  averred  that 
John  Greene  and  his  residuary  legatee,  Mrs. 
Greene,  owned  the  property,  and  bad  been 
continuously  in  possession  of  the  same  since 
1837;  and  f w  the  further  reason  that  the  allega- 
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Hon  of  ownership  In  Mrs.  Greene,  nt  the  time 
of  the  Institution  of  her  suit,  was  Inconsist- 
ent with  the  contention  tliat  defendant  was 
himself,  at  that  time,  the  owner.  We  are  not 
called  upon  to  say  whether  the  contention  be 
well  founded  or  not,  but  we  think  it  right  to 
say  that  in  this  case,  Iiad  such  an  efFect  fol- 
lowed from  the  fact  stated,  it  would  have 
been  the  consequence,  not  of  any  wrong,  per- 
sonally or  otherwise,  on  the  part  of  the  de- 
fendant, but  of  a  siitiple  error  of  legal  judg- 
ment The  duty  which  he  owed  his  client 
has  always  been  recognized  and  performed 
by  him.  He  has  never  occupied  a  position 
antagonistic  to  her.  On  the  contrary,  his  ef- 
forts have  been  constantly  in  the  direction 
of  assisting  her.  If  the  plaintiffs,  tlirough 
the  fact  alluded  to,  would  have  gained  such 
a  vantage  ground,  they  would  have  done  so, 
not  because  defendant  liad  failed  in  any  duty 
to  them,  but  through  the  application  of  a  rule 
of  law  which  inured  to  their  benefit  Plain- 
tiffs themselves  say  in  their  brief  that  be 
would  have  renounced,  in  favor  of  the  parties 
to  the  first  suit,  any  claims  antagonistic  to 
either  of  them.  Defendant  would  have  paid 
the  penalty  of  the  loss  of  bis  own  rights  by 
an  attempt  to  serve  his  client  For  the  rea- 
son herein  assigned,  it  is  hereby  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
firmed. 

McENERY,  J.,  absent  sick.   PARLANQB, 
J.,  take*  no  part 

On  Rehearing, 

(Feb.  6,  1894.) 
BRBATTZ,  J.  The  defendant  in  his  appli- 
cation for  a  rehearing,  directs  attention  to 
the  fact  tliat  the  plaintiffs  averred  in  their 
petition  that  prior  to  the  institution  of  the 
suit  the  defendant  informed  them  he  would 
not  surrender  the  property  sued  for,  nor 
cancel  the  sale  from  the  auditor  to  Iiim,  up- 
on payment  by  them  to  Urn  of  the  sum 
paid  by  liim  to  the  auditor  as  the  purchase 
price  of  the  property.  He  adds:  Tliat  this 
allegation  was  put  at  issue  by  liis  general  de- 
nial, and  ttiat  no  evidence  was  introduced  by 
pl^ntlffs  in  support  of  their  allegation.  The 
price  paid  was  $98.50;  10  per  cent,  |9.85; 
total,  1108.35.  That  thier  amount  should  be 
rdmbursed,  and  tliat  plaintiffs  should  be  re- 
qoired  to  pay  tills  amount  as  a  condition  pre-- 
cedent  to  the  annulling  of  the  tax  deed.  In 
the  answer  of  the  defendant  to  plaintiffs'  pe- 
tition, he  avers  that  he  purchased  the  proper- 
ty involved  in  the  suit  from  the  auditor,  and 
in  snpport  of  bis  defense  he  introduced  a 
copy  of  the  act  of  sale.  The  purpose  was,  In 
thus  introducing  that  act  to  prove  title.  The 
issue,  by  the  pleadings,  was  limited  to  a 
question  of  title  of  the  defendant  vel  non.  No 
plea  was  made  with  the  view  of  recovering 
the  taxes  paid,  in  the  event  that  the  tax  deed 
failed  to  sustain  ownership  in  the  defendant 


There  was  no  want  of  tender  averred,  and 
no  plea  whatever  looking  to  the  return  of  the 
money  paid,  as  made  to  appear  by  the  tax 
deed.  The  court,  therefore,  did  not  pass  np- 
on  an  issue  not  made.  This  court  has  repeat- 
edly held  that  rights  such  as  those  now  claim- 
ed may  be  pleaded  in  reconvention,  and 
when  the  purchaser  of  a  tax  title  not  valid 
has  chosen  to  claim  the  taxes  in  reconven- 
tion, if  they  were  taxes  that  at  all  inured  to 
the  benefit  of  the  property  involved,  they 
were  allowed.  In  the  present  condition  of 
this  suit  it  is  not  possible  to  determine 
whether  the  taxes  paid  are  taxes  which  the 
plaintiffs  should  reimburse.  The  records  do 
not  disclose  that  they  were  the  only  taxes 
paid  upon  the  property  during  the  time  for 
which  the  illegal  payment  was  made,  or  that 
they  are  taxes  for  the  payment  of  which  the 
ovmer  is  responsible.  We  liave  no  authority 
to  recall  and  annul  Judgments  rendered  con- 
tradictorily, on  the  ground  that  plaintiffs 
should  have  made  a  tender  of  the  amount 
of  taxes  paid,  for  the  reason  we  have  already 
given,— that  no  plea  of  tlie  want  of  tender 
has  been  made.  And  no  proof  has  I>een  ad- 
mitted to  show  that  the  taxes  were  taxes  for 
which  the  plaintiff  was  responsible.  To  be 
more  explicit  on  this  point:  If  the  taxes, 
though  assessed  In  the  name  of  a  third  per- 
son, not  the  owner,  were  the  only  taxes  as- 
sessed on  the  property,  and  the  state  received 
the  amount  &s  taxes  due  on  the  property,  (and 
no  other  taxes  were  assessed  and  paid,)  the 
prop^ty  would  have  received  a  benefit  for 
which  the  ownar  should  account  although 
the  tax  deed  was  not  valid.  We  have  not 
the  facts  before  us  to  determine  if  such  was 
the  case  in  the  matter  of  the  property  in 
controversy  in  this  suit  The  defendant's 
right  for  taxes  paid,  whatever  they  may  be, 
will  be  protected  by  reserving  to  him  his 
right  to  sue  for  relmbui-semeur  of  any  aniount 
he  may  have  paid  on  account  of  taxes  ngcln&t 
the  property,  inuring  to  the  benefit  of  the 
plaintiffs.  TMs  reservation  having  been 
made,  oxu-  previous  decree  remains,  and  re- 
hearing is  refused. 


(71   Kin. 
OARTWRTOHT  v.  STATH. 
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(Supreme  Court  of  Mississippi.     Nov.  20,  189S.) 

MAN8I.AC0BTSB— ^EW  TrIAI.— IMFBOPBB  RSXABKS 

or  District  Attossbt— MiscOKDnoT  of  Jorors. 

1.  The  supreme  court  will  not  order  a  new 
trial  for  unwarranted  and  Improper  remarks  of 
the  district  attorney,  unless  they  amounted  to 
a  most  extreme  and  intolerable  abuse  of  iiis 
privilege,  if  defendant's  attorney  failed  to  inter- 
pose an  objection  to  such  remarks. 

2.  Defendant  Is  entitled  to  a  new  trial 
where  the  Jury  obtained  and  read,  dnrinc  the 
trial,  newspaper  reports  of  the  evidence,  colored 
by  the  feelings  of  the  reporter,  who  was  a  parti- 
san of  the  state,  and  whose  report  of  the  evi- 
dence was  accompanied  by  remarks  unfriendly 
to  defendant 

3.  A  juror,  when  passing  a  store  with  the 
other  jurors  during  a  trial,   left  them,   went 
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into  the  store  alone,  called  for  pai>er  and  pen, 
and  wrote  a  note.  Hdd,  that  such  misconduct, 
if  not  explained,  waa  ground  for  a  new  trial. 

Appeal  from  drcalt  court.  Hinds  county; 
J.  B.  Ctarisman,  Judge. 

Jactc  Gartwright,  alias  Swanson,  was  con- 
victed of  manslaughter,  and  appeals.  Be- 
versed. 

W.  B.  Harper  and  O.  H.  Alexander,  for  ap- 
pellant Franl^  Johnston,  Atty.  Gen.,  for  the 
State. 

WOODS,  J.  The  errors  complained  of  in 
the  first  and  second  assignments,  if  errors 
they  were,  need  not  lie  considered.  ■  Tliey 
proved  harmless,  for  the  action  of  the  Jury 
In  acquitting  one  of  the  defendants,  and  in 
finding  title  other  guilty  of  manslaughter, 
demonstrates  that  the  homicide  committed  18 
months  before  did  not  furnish  to  the  mind  of 
the  Jury  the  material  for  the  homicide  charged 
in  this  prosecation.  Bridoitly,  the  Jury  re- 
jected the  state's  theory  that  the  lulling  was 
murder,  and  that  the  motive  for  its  com- 
mission was  to  prevent  arrest  for  the  prior 
offense  in  another  state,  and  so  the  defendant 
is  left  without  groimd  for  complaint  on  this 
point 

The  remarks  of  the  district  attwney  were 
unwarranted  and  improper,  we  think,  but 
no  objection  was  interposed  nor  any  excep- 
tion taken  at  the  time.  Only  in  the  motion 
for  a  new  trial  is  any  mention  to  be  found 
in  the  record  of  the  supposed  transgression 
of  the  counsel  for  the  state.  If  counsel  go 
beyond  propo:  bounds  in  the  heat  of  debate, 
opposing  counsel  should  then  interpose,  and 
have  an  opportunity  given  for  the  correction 
of  the  wrong.  If  such  error  is  suffered  to 
pass  unnoticed  at  the  time,  it  must  be  a  most 
extreme  and  intolerable  abuse  of  the  advo- 
cate's privilege  ttiat  will  receive  correction 
at  our  hands. 

l%e  law  was  fairly  and  fully  given  for  the 
defendant  and  we  find  no  error  in  any  action 
of  the  court  upon  the  instructions. 

The  eighth  assignment  of  error  is  well 
taken.  Some  members  of  the  Jury,  during 
the  progress  of  the  trial,  procured  copies  of 
a  daily  newspaper  containing  the  substance 
of  the  evidence  of  many  of  the  witnesses 
who  testified  on  the  trial,  as  the  same  im- 
pressed itself  upon  the  mind  of  the  news- 
pAper  reporter.  It  filtered  through  the  medi- 
um of  a  partisan  of  the  state,  and  was  his 
version  of  the .  evidence.  Tliis  version,  too, 
was  accompanied  by  remarks  of  the  reporter 
nnfrlendly  to  the  accused,  and  well  calculated 
to  excite  prejudice  in  the  mind  of  a  readtf. 
The  homidde  was  characterized  as  "the  un- 
provoked murder  of  two  ofllcers  while  in  the 
discharge  of  official  duty."  T^e  defendants 
were  declared  to  be  the  possessors  !'of  very 
unsavory  and  damaging  antecedents."  Tills 
method  of  communicating  to  and  impressing 
upon  the  Jury,  or  any  member  of  it  the  opin- 
ions of  others,  is  open  to  the  same  condemnar 


tion  which  would  be  visited  iq)on  oral  ex- 
pressions of  opinion  touching  a  defendant  in- 
jected into  the  body  of  the  Jury  by  some  de- 
signing intermeddier.  We  can  see  no  differ- 
ence, unless  in  degree.  The  widely-read  and 
influential  dally  Journal,  Bi)eaking  for,  as  wdl 
as  to,  the  public,  r^ecdng  popular  sentiment 
as  weU  as  making  it  must  be  held  to  be  mu<A 
more  powerful  in  influencing  the  average 
man  than  any  expression  of  opinion  by  a 
single,  private  IndividuaL  We  know  of  no 
reported  case  in  which  an  outside  person  has 
been  shown  to  have  talked  with  the  Jury,  or 
a  member  of  it  concerning  the  accused  when 
on  trial  for  a  high  crime,  and  especially  to 
have  talked  unfavorably  to  and  with  the  Jury 
of  the  accused,  in  which  the  verdict  has  not 
been  set  aside.  It  seems  to  us  impossible  to 
distinguish  between  the  mischief  done  by 
oral  and  writtrai  or  printed  communications. 
In  every  Instance  in  wlilch  improper  in- 
fluences have  been  brought  to  bear  upon  the 
Jury  thoe  will  arise  the  fear  that  the  accused 
has  not  had  tliat  fair  and  impartial  trial  to 
which  he  was  entitled. 

But  in  addition  to  tills  most  reprehensible 
conduct  of  the  Jurors  in  thus  reading  the 
newspaper  reports  of  the  evidence  adduced, 
colored  necessarily  by  the  feelings  of  the  re- 
porto-,  it  is  shown  that  there  was  an  un- 
warranted and  wholly  unexplained  separa- 
tion of  the  Jurors.  On  hearing  evidence  in 
support  of  the  motion  of  the  prisoner  for  a 
new  trial,  Mr.  Eyrich  testlfled  that  on  one 
occasion,  during  the  progress  of  the  trial, 
when  the  Jury  passed  the  door  of  his  busi- 
ness house,  one  of  the  Junws  came  into  his 
store  alone,  called  f<»'  paper  and  pen,  and 
wrote  a  note.  How  long  this  Juror  remained 
away  from  his  fellows  nowhere  appears.  To 
whom  the  note  was  written,  or  what  were 
its  contents,  does  not  appear.  Whether  the 
Juror  talked  with  persons  in  the  store  or  (Aa^ 
where  when  he  set  out  to  rejoin  his  fdlow 
Jurors  (for  we  must  assume  that  he  did  some- 
where, at  some  time,  rejoin  them,  seeing  we 
find  a  vo-dict  subsequently  rendered)  is  left 
to  blind  conjecture.  The  state  made  no  ef- 
fort to  show  any  fact  by  any  witness  which 
would  relieve  Oie  conduct  of  the  culpable 
Juror  of  that  suspicion  which  naturdly  at- 
taches to  it  and  this,  at  least  the  state  was 
boimd  to  do  before  its  vwdict  would  have 
been  permitted  to  stand.  So  long  as  Jurors 
redUessly  disregard  the  instructions  of  the 
trial  court  (for  we  unhesitatingly  assume  that 
the  court  did  instruct  the  Jury  as  to  its  duty 
to  remain  together,  and  Shun  aU  communica- 
tion from  any  source)  Just  so  long  will  this 
court  in  seeing  that  every  person  accused  of 
crime  has  a  fair  impartial  trial,  feel  bound  to 
set  aside  verdicts  thus  obtained.  In  all  the 
multiplied  cases  in  our  own  reports,  from 
Hare's  Case,  in  4  How.  (Miss.)  187,  to  Skate's 
Case,  hi  81  Miss.  644,  1  South.  843,  thwe  is  to 
be  found  universal  and  unmeasured  condem- 
nation of  verdicts  open  to  grave  suspicion  of 
unfairness.    We  regret  the  necessity  of  re> 
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versing  the  judgment,  but  an  ImperatiTe 
sense  of  duty  demands  It  Bev^'sed  and  re- 
manded. 


(71  Utu.  K) 

SCHOOLPIELD  et  al.  t.  HIRSH  et  al. 
(Snpreme  Coart  of  Mississippi.     Not.  20,  1893.) 

G-AHKISHMBNT  —  ASSIONMENT    OF    JddOHENT    BT 

Prixoipal  Debtor— Validitt—Eppkct. 

1.  The  assignment  of  a  Jadgment  Tests  tlte 
title  in  tile  assignee,  so  as  to  defeat  a  garnish- 
ment of  the  Judgment  debtor  by  a  creditor  of 
the  assignor,  though  the  garnishee  is  not  noti- 
fied of  the  assignment  before  service  of  the 
garnishment 

2.  The  assignment  of  a  Judgment  to  pay 
the  assignee  and  certain  other  creditors  of  the 
assignor,  in  consideration  of  their  acceptance 
of  the  judgment  in  full  of  their  seTeral  claims, 
aggregating  more  than  the  judgment,  vested 
title  in  the  assignee,  as  against  a  garnishing 
creditor  of  the  assignor,  since  the  acceptance  by 
the  assignee  in  trust  for  himself  and  the  other 
creditors  named  was  a  sufficient  acceptance  as 
to  all. 

Appeal  from  circuit  court,  Washington 
county;   K.  W.  Williamson,  Judge. 

Garnishment  proceedings  by  Schoolfleld, 
Hananer  &  Co.  against  Henrietta  Hlrsh  and 
others.  From  a  Judgment  for  defendants, 
plalntifte  appeal. '  Affirmed. 

St  John  Waddell  and  Johnston  &  John- 
ston, for  appellants.  Jayne  &  Watson,  for 
appellees. 

OAMPBELIi,  0.  J.  All  the  questions  In 
this  case  resolve  themselves  Into  two,  the 
disposition  of  which  wlU  be  decisive  of  the 
case,  and  render  unnecessary  any  reference 
to  the  others.     These  questions  are: 

First  is  the  assignment  of  a  Judgment 
valid  and  effective  to  vest  tbe  title  to  It  In 
the  assignee,  so  as  to  defeat  a  gamislunent 
of  the  Judgment  debtor  by  a  creditor  of  the 
assignor,  without  notice  to  tbe  garnishee  of 
the  assignment  before  service  of  tbe  gar- 
nlsbment?  We  have  no  hesitation  to  an- 
swer this  in  the  affirmative,  both  on  prin- 
ciple and  authority.  Notice  may  be  impor- 
tant as  to  the  garnishee  or  the  claims  of  con- 
flicting assignees;  but  a  valid  assignment 
unquestionably  passes  the  title  of  the  assign- 
or, without  notice  to  the  debtor,  and,  after 
assigning,  the  assignor  has  no  interest  to  be 
reached  by  his  creditor  in  any  proceeding. 
As  between  rival  claimants  of  what  is  In 
the  hands  of  a  garnishee,  notice  to  the  gar- 
nishee is  not  matter  for  inquiry.  Their 
rights  do  not  depend  on  notice.  Except  as 
affected  by  the  registry  laws,  a  creditor  can 
subject  to  legal  process  only  the  Interest  of 
his  debtor,  and  his  debtor  has  no  interest  In 
a  chose  In  action  he  assigned  before  seizure 
by  legal  process.  Oldham  v.  Ledbetter,  1 
How.  (Miss.)  43;  Byars  v.  Griffin,  31  Miss. 
603;  Moffatt  v.  Loughridge,  61  Miss.  211. 
Many  cases  might  be  cited  in  support  of  this 
view,  but  it  Is  needless.  A  Judgment  is  as- 
signable, and  tbe  effect  of  assigning  a  Judg- 
ment so  far  as  divesting  the  assignor  of  all 


interest  Is  the  same  as  if  the  subject  wet« 
something  else. 

The  other  question  Is,  was  the  Judgment 
In  favor  of  Mrs.  Hlrsh  assigned  in  such 
effectual  way  as  to  defeat  the  right  of  the 
garnishing  creditor?  She  bad,  before  the 
garnishment  of  h&:  Judgment  debtmr  by  b& 
creditor,  assigned  the  Judgment,  by  written 
transfer,  to  Theo.  Fohl,  one  of  her  creditors, 
to  pay  him  and  others  named  In  the  assign- 
ment their  several  claims,  which  were  spect- 
fled,  In  consideration  of  their  acceptance  of 
the  Judgment  shared  among  them  in  full  of 
their  several  demands,  which  aggregated 
more  than  the  judgment  Pohl  received  and 
accepted  the  transfer,  but  the  other  credit- 
ors, beneficiaries  of  it  are  not  shown  to  have 
signified  their  assent  to  it  until  some  days 
afterwards,  and  after  the  service  of  the  gar- 
nishment The  argument  is  that  tbe  assent 
of  the  creditors  provided  for  by  the  assign- 
ment was  necessary  to  its  validity,  so  as  to 
defeat  the  Intervening  garnishment  on  the 
established  principle  that  two  parties  are 
necessary  to  a  contract  and  there  must  be 
aggregatio  mentlum,  and  the  assent  of  the 
grantee,  to  make  a  grant  good;  and  Hart  v. 
Forbes,  60  Miss.  745,  and  other  cases  in  ac- 
cord with  it  are  relied  on  as  decisive  <rf 
this  case  on  this  principle.  In  these  cases 
tbe  transfer  was  to  the  creditor,  who  had 
no  knowledge  of  it,  and  was  no  party  to  it 
and  therefore  did  not  assent  until  after  the 
rights  of  others  attached  to  the  subject  of 
the  transfer,  and  the  principle  here  Invoked 
was  applicable  and  decisive.  But  in  this 
case  the  assignment  was  to  one  creditor  tor 
himself  and  others;  and  he  accepted  it  and 
gave  a  valuable  consideration  for  it  and  be- 
came a  trustee  for  the  others,  who  were  im- 
mediately entitled  to  enforce  the  trust  in 
their  favor.  The  assignment  certainly  vest- 
ed the  legal  title  of  the  Judgment  in  Pohl, 
and  that  put  It  beyond  the  reach  of  garnish- 
ment at  law;  end.  In  a  contest  in  a  court  of 
chancery  between  ccmfiictlng  equities,  the 
beneficiaries  of  the  assignment  b^ng  prior 
In  time,  would  be  prior  In  right  to  the  gar- 
nishing creditor.  The  cases  which  hold  that 
assent  of  the  assignee  is  necessary,  |}efore 
seizure  imder  legal  process,  to  defeat  the 
creditors,  proceed  oa  tbe  proposition  that  un- 
til such  assent  the  right  to  revoke  the  assign- 
ment is  in  the  assignor.  But  Mrs.  Hlrsh  did 
not  have  the  right  to  revoke  her  assignment 
to  Pohl  after  his  acceptance  of  It  for  him- 
self and  others.  Her  right  was  gone.  It 
was  in  PobI,  and  beyond  her  control,  and 
therefore  beyond  the  reach  of  her  credited. 
It  is  true,  if  all  tbe  other  beneficiaries  be- 
sides Pohl  had  refused  assent  to  the  assign- 
ment he  would  have  been  either  owner  of 
tbe  Judgment  himself,  or  trustee  tor  Mrs. 
Hlrsh  of  the  excess  realized  from  the  Judg- 
ment beyond  his  claim,  and  be  might  in  such 
case,  be  garnished  as  her  debtor;  but  no 
such  case  is  presented.  The  other  benefi- 
ciaries did  not  refuse  assent    They  bad  the 
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right  to  slgnlty  assent,  Tcltbin  a  reasonable 
time,  and  the  trust  created  for  them  was  not 
defe&ted  or  affected  by  the  garnishment  be- 
fore they  had  given  their  assent.  The  books 
make  a  wide  distinction  between  a  transfer 
directly  to  a  creditor,  and  one  to  a  trustee 
for  creditors.  In  the  latter  case,  the  assent 
of  the  trustee,  by  acceptance  of  the  trust, 
renders  the  assignment  Irrevocable.  That 
fulfils  the  requirement  of  two  parties  and  an 
agr^ment  of  minds,  and  the  assent  of  the 
beneficiaries  Is  not  necessary  to  the  validity 
of  the  assignment.  It  creates  a  trust,  and 
they  may  assent,  and  Claim  Its  enforcement, 
after  attachment,  execution,  or  garnishment. 
This  is  the  true  doctrine,  as  we  think,  and  It 
has  abundant  support  Burrill,A8Signm.  |284 
et  seq.;  Bump,  Fraud.  Oonv.  p.  324  et  seq.; 
Oakley  t.  Hlbbard,  44  Amer.  Dec.  426,  427; 
Ingram  t.  Elrkpatrlck,  6  Ired.  £q.  463;  Skip- 
with  T.  Cunningham,  8  Leigh,  271;  Marbury 
V.  Broolu,  11  Wheat.  78.  It  seems  also  to 
be  affirmed  by  most  respectable  courts  In 
England  and  America  that  when  an  assign- 
ment is  made,  not  to  a  stranger,— a  mere 
trustee,— but  to  a  creditor  in  trust  for  others, 
this  makes  the  required  assent  of  all  to  the 
assignment,  or  that  no  other  assent  than 
that  of  the  creditor  to  whom  the  assignment 
is  made  Is  necessary.  Hastings  v.  Baldwin, 
17  Mass.  551;  Siggers  v.  Evans,  32  Eng. 
Law  &  Eq.  139.  We  think  that  the  assign- 
ment of  Mrs.  Hirsh  to  Pohl  was  effectual  to 
Test  in  him  the  right  to  collect  the  Judgment 
and  carry  out  the  assignment,  and  that  the 
garnishing  creditor  has  no  right  to  the  pro- 
ceeds of  the  Judgment,  or  any  part  of  them. 
The  suggestion  that  the  assignment  was 
made  for  the  very  purpose  of  defeating  the 
garnishing  creditor,  and  therefore  that  It  Is 
void,  is  unavailing.  It  matters  not  if  It  was. 
If  Mrs.  Hirsh  chose  to  prefer  her  creditors 
named  as  beneficiaries  in  the  assignment, 
and  made  the  assignment  for  the  purpose  of 
preventing  the  appropriation  of  the  Judg- 
ment by  another  creditor,  she  did  nothing 
but  what  the  law  allows.  That  is  Just  as 
allowable  a  mode  of  preferring  creditors  as 
any  other.    Affirmed. 


(71   Mts8.   4M) 

MOSELY  V.   JAMISON. 

(Snpreme  Oonrt  of  MisBissippi.    Tan.  8,  1894.) 

D18HI88AI.  OP  Action— Power  of  Pakties. 

Thoagh  the  plaintiff  agrees  to  give  his 
attorney,  for  his  services,  a  part  of  the  jndg- 
ment  he  recovers,  he  may  compromise  and  dis- 
miaa  the  suit  without  the  attorney's  consent. 

Appeal  from  circuit  court  Chickasaw  coun- 
ty; Newnan  Cayce,  Judge. 

Action  by  E.  A.  Mosely  against  A.  J.  Jami- 
son to  recover  a  sum  agreed  to  be  paid  by 
defendant  in  consideration  of  plaintllTs  dis- 
missal of  an  action  against  him.  There  was 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

v.l480.no.l2— 34 


E.  A.  Mosely  brought  a  suit  for  damages 
against  A.  J.  Jamison  and  employed  W.  T. 
Houston  as  his  attorney,  agreeing  to  give  a 
part  of  what  he  recovered  for  his  services. 
After  this  suit  had  been  tried  and  appealed 
several  times,  Mosely  agreed  with  Jamison 
to  dismiss  the  suit  if  Jamison  would  pay  all 
costs,  and  pay  him  $150.  Jamison  paid  the 
costs,  and  an  order  of  dismissal  was  entered 
on  the  minutes  of  the  court  Mosely  notified 
his  attorney,  who  appeared,  and  asked  the 
court  to  set  aside  the  order  dismissing  the 
salt,  and  reinstate  the  case,  on  the  ground 
that  he  was  Interested  in  the  result  of  the 
case,  and  that  Mosely  had  no  right  to  dismiss 
without  his  consent.  This  motion  was  dis- 
missed by  the  court  Houston  has  not  ap- 
pealed from  this  order,  but  sUll  threatens  to 
do  so,  and  so  Informs  Jamison.  Jamison  re- 
fused to  pay  the  $150  promised  in  settlement 
of  Mosely's  claim  on  the  groimd  that  the  case 
has  not  been  finally  dismissed,  and  cannot 
be  until  the  two  years  provided  by  statute  for 
Houston  to  appeal.  Mosely  thereupon  brought 
this  action  to  recover  the  $150.  To  this  ac- 
tion Jamison  replied,  as  above  set  oat,  that 
the  former  suit  was  still  pending.  There  was 
a  verdict  and  Judgment  in  the  court  b^ow  for 
the  defendant,  from  which  Mos^y  appealed. 

W.  R.  Harper  and  E.  A.  Mos^,  for  ap- 
pellant   A.  J.  Jamison,  In  pro.  per. 

CAMPBELL,  C.  J.  The  appellant  Is  enti- 
tled to  the  Judgment  be  seeks  in  this  case. 
He  and  Jamison  had  a  perfect  right  to  com- 
promise and  settle  their  controversy  as  they 
did.  There  Is  no  danger  whatevM',  on  the 
facts  appearing  in  this  record,  that  Jamison 
will  be  held  further  liable  in  the  action  of 
Mosely  against  him  in  Clay  county  at  the  suit 
of  Mosely  or  his  attorney.  The  right  of  par- 
ties to  settle  their  suits  in  good  faith,  and 
without  collusion,  for  the  express  purpose  of 
wronging  another,  is  undlspnted  and  indispu- 
table, even  in  England,  where  costs  to  attor- 
neys are  regulated  by  law,  and  taxable;  and, 
a  fortiori,  mnst  that  right  be  recognized  here, 
where  there  are  no  taxable  costs  In  favor  of 
attorneys.  Weeks,  Attys.  at  Law,  f  382,  and 
cases  dted  in  note  3;  1  Am.  &  Eng.  Enc. 
Law,  p.  970  et  seq.,  and  notes.  The  claim  of 
an  assignment  of  an  Interest  in  Mosely's 
claim  for  damages  against  Jamison  to  the 
attorney,  and  his  right  to  prosecute  the  ac- 
tion In  Clay  county  because  of  this,  need  not 
disturb  Jamison's  fears.  He  can  never  be 
hurt  by  it  Reversed,  and  remanded  for  a 
new  trial  In  accordance  with  this  opinion. 


HOUSTON  et  al.  v.  BLACK  et  al. 
(Supreme  Conrt  of  Mississippi.  Jan.  1,  1894.) 
Appeal — Dbfective  Recoed. 
A  judgment  against  defendants  must  be 
reversed  for  want  of  jurisdiction,  where  the 
record  does  not  show  service  of  summons  or 
appearance,  entries  in  the  appearance  docket 
being  insufficient  to  show  such  facts. 


Digitized  by 


Google 


530 


SOUTHBBN  BSFOBTEB,  Vol.  14. 


QDag. 


■  Appeal  from  drciHt  court,  TaU&hatcble 
county;    R.  W.  WiUlamson,  Judge. 

Action  by  Black  &  Go.  against  T.  F.  Hous- 
ton and  another  to  recover  on  notes  jointly 
executed  by  defendants.  There  was  jodg* 
ment  by  default  against  defendants,  and  they 
appeal    Be'versed. 

The  record  does  not  show  that  th&ce  was 
ever  a  summons  issued  for  defendants,  and 
there  Is  no  evidence  In  the  record  to  show 
that  there  had  been  a  summons  Issued  and 
served.  The  entry  on  the  appearance  docket 
shows  the  style  of  the  case,  the  names  of  the 
attorneys,  both  for  plaintifCs  and  defendants, 
and  the  return  of  the  sheriff,  redtlng  that 
personal  service  was  bad  on  both  defendants. 
Tlius  was  relied  on  by  plalntUEs  to  show  no- 
tice. An  execution  was  Issued  on  this  Judg^ 
ment,  when  defendants  filed  their  appeal 
bond  and  superseded  the  judgment. 

Bskrldge  &  McGorkle,  for  appellants.  Mar- 
shall &  Broome,  for  appellees. 

CAMPBELL,  O.  3.  There  is  notbmg  in  the 
record  to  show  that  the  court  acquired  Jn- 
rlsdictlon  of  the  defendants  who  have  ap- 
pealed. There  is  no  summons  or  appearance. 
The  entries  on  the  appearance  docket  are  no 
part  of  the  record,  and  are  out  of  place  In 
the  transcript  on  appeal  Reversed  and  re- 
manded for  proceedings  in  the  circuit  court, 
where,  In  pursuance  of  the  long-settled  prac- 
tice In  this  state,  and  Independent  of  the  late 
statute,  the  appellants  will  be  held  to  be  par- 
ties defoidant,  by  virtue  ot  thdr  appeal. 
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(Supreme  Court  of  Mississippi.  Nov.  6,  1893.) 
G-AMiNO — Allowiko  Minobs  to  Bbt. 
In  Code,  }  1129,  forbidding  an  adult  to 
bet  money  or  thing  of  any  valae  with  a  minor, 
or  allow  a  minor  to  bet  at  a  earning  table  exhib- 
ited by  lUm,  the  word  "bet"  implies  the  wager 
of  money  or  thing  of  value. 

Appeal  from  circuit  court,  Simflower  coun- 
ty;  R.  W.  Williamson,  Judge. 

"To  be  c^dally  reported." 

Archie  Martin,  convicted  under  Code,  f 
1129,  of  allowing  a  minor  to  l>et  at  a  gaming 
table  exhibited  by  him,  appeals.    Affirmed. 

Southwortb,  Paxton  &  Nelll,  for  appel- 
lant Franlc  Jolmston,  Atty.  Gen.,  for  the 
State. 

WOODS,  X  The  word  "bet"  to  employed 
In  the  statute  under  which  the  indictment  in 
this  case  was  drawn  In  its  usual  and  well- 
imderstood  signification,  and  that  is  to  pat 
to  hazard  a  sum  ascertained  upon  a  future 
happening  of  some  event  then  uncertain.  It 
means  the  wagering  of  money,  or  something 
of  value.  It  is  Impossible  to  think  of  bet- 
ting at  •  gaming  table  without  associating 
money,  or  something  of  value,  with  such 
betting.    Tbe  statute  was  intended  to  keep 


minors  from  the  gaming  table.  It  punishes 
those  who  allow  a  minor  to  bet  at  any  gam- 
ing table  exhibited  by  the  offender,  or  in 
which  he  is  concerned  or  interested.  "To 
bet"  necessarily  means  to  bet  something  of 
valuer  in  the  connection  in  which  the  word  is 
used;  and  that  is  tbe  common  and  reason- 
able signification  of  the  word,  alsow  Af- 
finsed. 


HANNAH  V.  LONO. 
(Supreme  Conrt  of  MisslasippL  Nov.  27,  1893.) 
Pbomisbobt  Hots— Patmsmt. 
In  an  action  on  a  note  payable  in  cotton, 
by  one  who  held  it  as  collateral  secarity  for  a 
debt  doe  from  the  payee,  it  appeared  that  at 
the  maturity  of  the  note  defendant  delivered 
the  cotton  to  a  third  person,  with  directions  to 
turn  it  over  to  whoever  presented  the  note  or 
gave  a  receipt  against  it;  and  that,  before  the 
surrender  of  the  note  or  delivery  of  the  cot- 
ton to  the  holder,  the  cotton  was  seized  on  exe- 
cution against  the  payee,  and  was  afterwards 
sold  thereunder.  JBetd.  uiat  it  was  error  to 
direct  a  verdict  for  defendant. 

Appeal  from  circuit  court,  WlnstiHi  coun- 
ty; A.  G.  Mayers,  Judge. 

Action  by  C.  B.  Hannah  against  M.  li. 
Long  on  a  promissory  note  payable  in  a 
bale  of  cotton,  executed  to  O.  O.  Ivey,  and 
by  him  transferred  to  plaintiff  as  collateral 
security  for  a  debt  due  him  from  Iv^. 
From  a  judgment  entered  on  the  verdict  of 
a  jury  directed  by  the  court  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

On  the  day  the  note  fell  due  Long  had  the 
bale  of  cotton  ginned  and  packed  at  a  neigh- 
boring gin,  and  was  ready  to  turn  It  over  in 
payment  of  his  note.  The  cotton  remained 
at  tbe  gin  for  several  days,  when  Long  re- 
guested  one  Klnard,  a  son-in-law  of  Ivey, 
to  take  tbe  cotton  to  his  house,  and  to  no- 
tify Ivey  that  the  cotton  was  ready  for  him. 
Klnard  took  the  cotton  and  notified  Ivey. 
Long  instructed  Klnard  to  turn  the  cotton 
over  to  any  one  who  would  bring  his  note  or 
give  a  receipt  against  It  About  fifteen  days 
after  the  note  was  due  tbe  cotton  was  seiz- 
ed by  an  officer  under  an  execution  on  a 
judgment  against  Ivey,  and  sold  to  satisfy 
same.  Long  and  Hannah  were  both  pres- 
ent at  the  sale,  but  neither  objected  to  the 
sale,  or  made  any  claim  to  the  cotton. 

J.  W.  Barron,  for  appellant  Hamp  Tni>> 
nw,  for  api)^ee. 

COOPER,  J.  Accepting  as  true  all  that 
the  evidence  proves  or  tends  to  prove  in  be- 
lialf  of  tbe  defendant,  the  verdict,  found  by 
the  jury  under  a  peremptory  instruction, 
cannot  be  sustained.  On  the  contrary,  the 
comrt  might  well  have  Instructed  the  jury  to 
find  for  the  plaintiff.  Mr.  Long,  the  defend- 
ant, distinctly  states  that  he  had  never  de- 
livered the  bale  of  cotton  spoken  of  in  the 
testimony  either  to  Ivey  or  Hannah.  He 
placed  it  in  the  possession  of  Klnard,  as  his 
agent,  and  directed  him  to  deliver  It  to  wb»> 
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evo:  Elhoald  present  the  note.  While  the  cot- 
ton was  In  ECinard'a  possession  it  was  levied 
on  under  an  execution  against  Ivey,  who  was 
neither  the  owner  of  the  cotton,  nor  at  that 
time  the  holder  of  the  note.  Mr.  Long  should 
have  protected  his  property  from  the  unlaw- 
ful seizure.  Having  submitted  to  It,  he  can- 
not visit  the  consequences  upon  Hannah,  who 
Is  entitled  to  payment  of  the  note  sued  on. 
Judgment  reversed. 


m  UlaB.  lU) 

LOWENSTEIN  et  aL  v.  HOOKER  et  al. 
(Supreme  Court  of  Mississippi.    Oct.  16,  1893.) 

PiuoTiOB— Dismissal  of  Fstition — Bncor  os 
Cross  Petition, 
Where  the  petition  of  an  assignee,  filed 
under  Code  1892,  c.  8,  against  the  creditors  of 
the  assignor,  asking  to  haTe  the  trust  admin- 
istered by  the  chancery  court,  is  dismissed  be- 
cause the  assignment  was  only  partial,  it  is  not 
error  to  also  dismiss  a  cross  petition  by  creditors 
setting  up  new  matter  on  which  they  ask  relief. 

Appeal  from  chancery  court.  Holmes  coun- 
ty; T.  B.  Graham,  Chancellor. 

Petition  by  B.  S.  Beail,  assignee  for  bene- 
fit of  creditors  of  D.^  W.  Beall,  against  B. 
Lowenstein  &  Bros,  uid  others,  to  have  the 
trust  under  the  assignment  administered  by 
the  cliancery  court,  to  which  B.  Lowenstein 
&  Bros,  and  part  of  the  other  defendants 
filed  an  answer  and  cross  petition,  making 
the  assignor  and  H.  S.  Hooker  and  other  pre- 
ferred creditors  defendants  thereto.  From  a 
judgment  sustaining  a  demurrer  by  such  pre- 
ferred creditors  to  and  dismissing  the  peti- 
tion and  cross  petition  <m  the  ground  that 
the  statute  does  not  apply  to  partial  as- 
signments, B.  Lowenstein  &  Bros,  and  others 
appeal    Affirmed. 

J.  B.  Givin,  fw  appdlantB.  Hooker  & 
Wilson,  for  appellees. 

CAMPBELL,  O.  J.  The  assignment  shows 
that  it  is  not  a  general  assignment,  and  the 
proceeding  by  the  assignee  under  chapter  8 
of  the  Code  of  1882  was  not  authorized  by 
It,  and  this  proceeding  was  properly  dis- 
missed. Divers  creditors  of  the  assignor,  in- 
stead of  exhibiting  an  original  bill,  came  In 
according  to  the  statute  by  cross  petition, 
and  Introduced  sundry  new  matters  on  which 
they  prayed  relief.  This  petition  was  Uke- 
-wlse  dismissed,-  which  is  complained  of,  but 
the  dismissal  was  proper,  for  it  Is  a  mere 
cross  petition,  and  the  rule  is  a  general  one 
that,  except  in  rare  instances,  the  dismissal 
of  the  original  carries  with  it  the  cross  biU. 
There  is  a  greater  reason  for  the  application 
of  the  general  rule  in  such  a  case  as  this 
than  usually  in  chancery  causes,  because  it 
is  alone  by  virtue  of  statute  that  new  par- 
ties and  new  and  distinct  matters  may  be 
Introduced  by  cross  petition;  and  when  the 
<«lglnal  petition  is  put  out  of  court  as  a  mat- 
ter not  properly  there  everything  dependent 
should  for  the  same  reason  go  too.    In  a 


case  embraced  by  chapter  8  of  the  Code  there 
could  not  be  a  dismissal  of  the  assignee's  pe- 
tition, because  rightly  filed.  The  mistake 
made  by  the  petitioners  in  the  cross  petition 
was  in  not  Ignoring  the  proceeding  by  the  as- 
signee, and  in  not  exhibiting  an  original  bUl, 
which  would  not  Iiave  been  a  mere  depend- 
ency of  the  unwarranted  proceeding  which 
the  chancellor  rightly  dismissed  as  wholly 
unauthorized.  It  is  true  that  the  partial  as- 
signment was  dealt  with  as  a  general  one 
by  the  parties  concerned,  but  their  blunder 
did  not  bind  the  court    Affirmed. 


(71  HlSB.  16S) 
GEORGE  V.  SOLOMON. 
(Supreme  C!ourt  of  Mississippi.    Oct  30,  1893.) 
Bux  or  DtsoovBKT— When  Maintainable. 

1.  A  bill  alleged  that  complainant,  who 
had  rented  R.'s  jproperty  from  her  husl>and  as 
agent  paid  $1,000  rent  to  him,  and  after  his 
death  the  same  amount  to  R.,  on  her  denying 
her  husband's  authority  to  reoeive  it;  that  the 
estate  of  one  or  the  other  owed  him  51,000,— 
and  asked  that  their  personal  representatives 
be  made  to  show  which  should  refund  such 
amount  Held,  that  such  bill  conld  not  be 
maintained,  since  it  did  not  allege  that  the 
husband  had  no  authority  to  receive  it,  which 
alone  would  make  his  estate  liable,  and  since, 
on  the  other  hand,  it  did  not  allege  that  he  had 
authority  to  receive  it  the  essential  fact  on 
which  the  liability  of  R.'s  estate  would  rest 

2.  The  bill  further  alleged  that  complainant 
paid  the  rent  to  R.  under  a  contract  reciting 
that  he  agreed  to  propound  his  claim  against  the 
husband's  estate  for  the  rent  paid  him,  and  that 
R.  agreed  to  substantiate  the  fact  that  her 
husband  had  no  right  to  collect  such  rent.  HM 
not  to  authorize  a  recovery  against  R.'s  estate, 
even  though  it  bound  her  to  substantiate  com- 
plainant's claim  against  R.'s  estate,  since  the 
bill  alleges  no  breach  of  such  agreement 

Appeal  from  chancery  court,  Lauderdale 
county;  W.  T.  Houston,  Chancellor. 

"To  be  officially  reported." 

Bill  by  J.  S.  Solomon  against  W.  W.  George, 
execntor  of  the  estate  of  Sarah  A.  Ragsdale, 
deceased,  and  L.  A.  Ragsdale,  executor  of  the 
estate  of  L.  A.  Ragsdale,  deceased,  alleging 
that  complainant  rented  Sarah  Ragsdale's 
property  from  L.  A.  Ragsdale,  deceased,  ber 
husband,  as  agent  and  that  he  paid  him  the 
rent  thorefor;  that,  after  his  death,  complain- 
ant paid  the  rent  to  Sarah  Ragsdale,  who  de- 
nied her  husband's  authority  to  receive  it,— 
and  asking  that  defendants  be  made  to  show 
who  should  refund  the  rent  erroneously  paid, 
and  that  the  court  make  a  personal  decree 
against  one  or  the  other  of  the  defendants  to 
refund  such  rent  to  him.  There  was  a  decree 
against  defendant  George,  and  he  appeals. 
Reversed. 

Walker  &  Hall,  for  appellant  Hamm, 
Witherspoon  &  Witherspoon,  tor  appellee. 

COOPER,  J.  The  decree  In  this  cause  rests 
upon  no  sufficient  foundation.  Whethw  we 
look  to  the  so«aIled  "written  contract"  of  the 
pcurtles,  by  which  Mrs.  Ragsdale  agreed  to 
"substantiate"  the  claim  of  appellee  against 
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the  estate  of  L.  A.  Ragsdale,  or  to  the  agree- 
meat  Interpreted  by  tbe  averments  of  the 
bill,  it  is  clear  that  no  tight  of  action  of  any 
sort,  either  at  law  w  in  eqvlty,  exists  in  fa- 
vor of  the  appellee.  Solomon  leased  the  land 
of  Mrs.  Ragsdale  from  her  husband,  who  act- 
ed, in  so  doing,  as  her  agent  He  paid  to  Mr. 
Bagsdale  $1,000  of  the  accruing  rent,  believ- 
ing, but  not  knowing,  that  Ragsdale  was  the 
agent  of  his  wife  authmized  to  receive  such 
rent  After  the  death  of  Mr.  Ragsdale,  Mrs. 
Ragsdale  denied  that  he  had  been  her  agent, 
and  repudiated  his  authority  to  collect  the 
rents.  She  also  denied  the  validity  of  the 
lease  made  by  him  to  Solomon.  An  adjust- 
ment of  the  matter  was  made  between  Solo- 
mon and  Mrs.  Ragsdale,  and  on  March  8, 

1888,  its  terms  were  reduced  to  writing, 
which  was  signed  by  them.  Atta  reciting 
the  facts  of  the  lease,  the  payments  to  Rags- 
dale made  by  Solomon,  and  that  Mrs.  Rags- 
dale denied  his  authority  to  act  for  her,  the 
agreement  continues  thus:  "Now,  the  said 
parties  have  adjusted  said  matters  on  the  fol- 
lowing basis:  Solomon  pays  Mrs.  R.  one 
thousand  dollars  on  account  of  back  rents  on 
said  premises,  and  Solomon  agrees  to  pro- 
pound his  claim  against  the  estate  of  Mr. 
Ragsdale  tor  the  sum  of  money  so  paid  to 
him,  and  Mrs.  R.  agrees  to  substantiate  the 
fact  and  claim  of  Solomon  that  Mr.  B.  had 
no  right  to  collect  said  rents."  The  bill  of 
complaint  exhibited  by  Solomon  in  this  cause 
against  the  personal  representatives  of  Mr. 
and  Mrs.  Ragsdale  avers  that,  soon  after  the 
execution  of  the  written  agreement  between 
himself  and  Mrs.  Ragsdale,  he  probated  his 
claim  against  the  estate  of  Mr.  Ragsdale, 
"and  expected  to  obtain  a  Judgment  against 
his  executor  on  the  testimony  of  said  Sarah 
A.  Bagsdale  that  the  said  L.  A.  Ragsdale 
was  not  authorized  to  collect  said  rents,  but 
In  a  few  months  after  said  money  was  paid 
to  said  Sarah  A.  Ragsdale,  and  after  she  had 
agreed  as  aforesaid  to  substantiate  said  daim, 
to  wit,  on  the day  of  January,  A.  D. 

1889,  the  said  Sarah  A.  Bagsdale  died;  and 
the  complainant  has  never  been  able  to  find 
any  other  person  who  knows  whether  the 
said  Sarah  A.  Ragsdale  had  authorized  and 
empowered  said  L.  A.  Ragsdale  to  collect 
said  money  or  not,  nor  has  complainant  been 
able  to  prove  that  the  said  L.  A.  Ragsdale 
was  authorized  to  collect  said  rents,  or  that 
he  was  not  authwlzed  to  collect  the  same." 
The  bill  then  avers  that  the  complainant  does 
not  Imow  whethw  the  estate  of  L.  A.  Rags- 
dale or  the  estate  of  Mrs.  S.  A.  Ragsdale,  but 
that  either  the  one  or  the  other  of  said  estates 
owes  him  the  sum  of  $1,000,  and  prays  that 
L.  A.  Ragsdale,  executor  of  the  estate  of  L. 
A.  Ragsdale,  deceased,  and  W.  W.  George, 
executor  of  the  estate  of  Mrs.  Sarah  A.  Rags- 
dale, may  be  made  parties  defendant,  and 
"that  said  defendants  may  be  required  to 
show  and  prove  to  the  court  whether  the  said 
L.  A.  Ragsdale  was  authorized  to  collect  the 
rents  named  in  this  bill  or  not,  and  to  show 


and  prove  to  the  court  which  of  said  defend- 
ants is  bound  to  refund  said  one  thousand 
dollars  paid,  as  set  forth,  both  to  said  IJ.  A. 
Ragsdale  and  to  Sarah  A.  Ragsdale;  and  if, 
on  a  final  hearing.  It  shall  be  proved  to  the 
satisfaction  of  the  court  that  L.  A.  Ragsdale 
collected  said  money  without  authority  so  to 
do,  the  court  wiU  make  a  personal  decree 
against  his  executor  to  pay  to  complainant 
said  sum  of  money,  and  Interest  thereon,  and. 
If  it  shall  not  be  proven  that  said  L.  A.  Rags- 
dale was  unauthorized  to  collect  said  rents, 
that  the  court  will  make  a  personal  decree 
against  said  W.  W.  George,  executor  of  Mrs. 
Bagsdale,  to  pay  to  complainant  said  sum  of 
one  thousand  dollars  and  Interest"  The  de- 
fendants Joined  In  a  demurrer  to  the  bill, 
which  was  overruled.  After  this  the  com- 
plainant, bef<»'e  the  time  had  passed  in  which 
answers  might  have  been  filed,  exhibited  an 
amended  bill,  which  does  not  materially  dif- 
fer from  the  original,  except  in  so  far  as  It 
enjoins  the  execution  of  a  Judgment  obtained 
against  him  by  the  defendant  George,  exec- 
utor, until  the  final  hearing,  and  prays  that 
his  demand  asserted  in  this  suit  may  be  ap- 
plied to  the  satisfaction  of  such  Judgment 
The  defendant  George,  executor,  was  sum- 
moned to  answer  the  amended  bUl,  but  failed 
to  file  his  answer  by  the  time  fixed  by  law. 
The  complainant  moved  the  court  tar  a  pro 
confesso  on  the  amended  bill,  whereupon  the 
defendant  George  asked  further  time  in 
which  to  prepare  and  file  his  answer.  Hie 
motion  for  pro  confesso  and  the  ap^llcatioa 
for  leave  to  answer  were  passed  by  tiie  court 
to  a  subsequent  day,  when  the  defendant  pre- 
sented his  answer,  and  asked  leave  to  file  the 
same.  The  chancellor,  upon  examining  the 
answer,  was  of  opinion  that  it  presented  no 
defense  to  complainant's  bill,  and  tor  that 
reason,  as  his  decree  recites,  and  not  because 
it  was  filed  too  late,  overruled  the  defend- 
ant's application,  granted  the  decree  pro  con- 
fesso, and  upon  that  made  a  final  decree 
against  George,  as  executor,  as  prayed. 

We  are  unable  to  discover  any  right,  legal 
(Mr  equitable,  stated  in  complainant's  plead- 
ing, and  entitling  him  to  relief.  The  demur- 
rer to  the  orlgrlnal  bill  should  have  been  sus- 
tained. If  no  defense  had  been  made  by  the 
defendants  to  the  blU  of  complaint  a  decree 
pro  confesso  thereon  would  not  have  war- 
ranted a  final  decree  against  either  of  the  de- 
fendants, tor,  though  a  decree  pro  confes8(> 
may  be  entered  against  a  defendant,  no 
final  decree  can  be  given  thereon  unless  the 
bill  confessed  states  a  case  for  relief.  Gar- 
land V.  Hull,  13  Smedes  &  M.  76.  Stating 
complainant's  case  as  strongly  as  it  may  be 
expressed  for  him,  and  as  favorably  as  it  is 
put  by  the  averments  of  his  bill,  his  right  to 
relief  against  one  or  the  other  of  the  defend- 
ants rests  upon  the  proposition  that  he  has 
paid  the  rent  of  Mrs.  Ragsdale's  property, 
first,  to  Mr.  Ragsdale,  who  claimed  to  be  au- 
thorized to  receive  it  as  his  wife's  agent  and, 
secondly,  after  his  death,  to  Mrs.  Bagsdale, 
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who  then,  for  the  first  time,  denied  that  Mr. 
Uagsdale  was  her  agent  In  this  aspect  of 
the  case,  it  Is  evident,  from  a  mere  reading  of 
the  bill,  that  no  recovery  can  be  liad  against 
either  defendant.  There  is  no  averment  in 
the  bill  that  Ragsdale  had  no  authority,  as 
agent,  to  receive  the  money  paid;  and  this 
was  the  essential  fact,  upon  the  existence  of 
which  the  liability  of  his  representation  could 
only  rest  On  the  other  hand,  there  Is  no 
averment  that  Ragsdale  did  have  authority 
.to  receive  the  rents;  and,  unless  this  ]a  true, 
Mr.  Bagsdale's  estate  is  not  liable  to  make 
restitution  of  the  money  she  received,  unless 
she  bound  herself  for  its  return  by  the  terms 
of  the  written  agreement  signed  by  herself 
and  the  complainant,  which  will  be  consid- 
ered hereafter.  Considering  the  case  tor  the 
present  without  reference  to  the  written 
agreemoit,  it  will  be  seen  that  its  whole 
statement  is  that  Ragsdale  or  Mrs.  Ragsdale 
received  money  from  complainant  which  he 
or  she  ought  not  to  have  taken,  and  that  com- 
plainant does  not  know  who  should  repay  the 
amount;  and  the  court  is  asked  to  set  the 
representations  of  the  two  estates  at  issue, 
to  the  end  that  complainant  may  know  who 
is  his  debtor.  This  is  certainly  a  novel  pro- 
ceeding, and  we  know  of  no  precedent  or 
principle  upon  which  It  can  be  maintained. 
The  bill  is  a  pure  and  simple  fishing  bill,  and 
complainant  angles  in  the  broadest  water.  If 
relief,  under  these  circumstances,  can  be 
aft<vded  in  equity,  we  see  no  reason  why  the 
owner  of  lost  or  stolen  property  might  not 
implead  in  cme  suit  the  residents  of  a  city  or 
county  upon  the  averment  that  some  one  of 
them— which  one,  the  complainant  is  not  in- 
formed—has converted  his  property,  and  is 
liable  for  its  value.  There  is  nothing  In  the 
decisions  of  this  court  In  Gay  v.  Edwards,  30 
Miss.  218;  Tate  Co.  v.  De  Soto  Co.,  51  Miss. 
588;  State  v.  Brown,  58  Miss.  835;  and  Board 
T.  Alford,  65  Miss.  63,  3  South.  246,— that 
lends  the  slightest  support  to  the  present  pro- 
ceeding. Gay  V.  Edwards  was  rested  upon 
the  facts  that  the  fund  sought  to  be  distritv 
uted  was  a  trust  fund;  that  the  complainants 
had  no  remedy  at  law;  and,  finally,  because 
the  rights  of  the  respective  parties  could  be 
determined  only  upon  the  statement  of  an  ac- 
count to  which  statement  all  the  claimants 
were  necessary  parties.  The  other  cases 
were  such  that  the  liability  of  the  respective 
defendants  could  only  be  determined  by  an 
accounting  in  which  all  were  interested.  The 
distinction  between  those  cases  and  this  is 
palpable  and  radical. 

No  right  of  recovery  against  the  representa- 
tion of  Mrs.  Ragsdale  on  the  agreement  of 
March  8,  1888,  which  was  reduced  to  writing 
and  signed  by  her  and  complainant,  is  shown 
by  the  bill.  Whether  the  agreement  meant 
more  than  that  she  would  testify,  as  a  wit- 
ness, in  a  suit  to  be  brought  by  Solomon 
against  the  representative  of  Ragsdale,  that 
Ragsdale  had  no  authority  to  collect  the 
rents   of  her  property,   we  need   not  now 


decide.  If  It  be  conceded  that  the  agree- 
ment ttound  her  to  "substantiate"  Solomon's 
claim  against  the  estate  by  supplying  him 
with  sufficient  evidence,  either  by  her  own 
testimony  or  otherwise,  the  sufiidcnt  reply 
is  ttiat  there  is  no  averment  of  the  bill 
that  there  has  been  a  breach  of  such  agree- 
ment In  any  event,  Solomcm  should  have 
brought  suit  against  the  estate  of  Mr.  Rags- 
dale, and  thus  have  afforded  Mrs.  Ragsdale 
in  her  life,  or  her  representative  since  her 
death,  the  opportunity  of  keeping  the  con- 
tract she  had  made.  This  he  has  never  done. 
The  present  proceeding,  even  if  complainant's 
construction  of  the  written  agreement  be  cor- 
rect is  not  such  suit:  First,  because  the 
breach  of  contract  relied  on  to  sustain  the  re- 
covery against  Mrs.  Ragsdale's  executor  oc- 
curred, if  at  all,  after  it  was  instituted,  and 
by  reason  only  of  her  failure  to  prove  in  this 
proceeding  the  want  of  authority  in  Ragsdale 
to  receive  the  rent  money  and  security,  be- 
cause, if  her  representative  had  In  this  suit 
supplied  fuU  proof  of  that  fact,  no  recovery 
could  have  been  had  against  Ragsdale's  r^)- 
resentative,  tor  there  is  no  averment  in  the 
bUl  to  which  such  testimony  would  liave  been 
relevant  No  evidence  Is  admissible,  except 
such  as  Is  relevant  to  the  issues  made  by  the 
pleadhig.  George,  Dig.  p.  863,  (  203.  The 
decree  is  reversed,  and  bill  dismissed. 


(n  Kin.  UT) 
JOHNSTON  r.  STANDARD  OIL  00. 
(Supreme  Court  of  Mississippi.     Dec.  18,  1893.) 
Claimant's  Issdb — Measctre  of  Damaohs. 
On  the  trial  of  a  claimant's  issue,   the 
measure  of  damages  of  plaintiff  in  execution  if 
he  has  judgment  is  the  value  of  the  property 
converted  at  the  time  of  the  trial,  with  interest 
from  tliat  date. 

Appeal  from  circuit  court,  Lowndes  county; 
L.  E.  Houston,  Judge. 

Claimant's  issue  between  S.  B.  Johnston 
and  the  Standard  Oil  Company  to  try  title 
to  a  hcnrse  levied  on  by  the  company  under 
an  execution  In  its  favor  against  one  Brown. 
There  was  Judgment  for  the  company,  and 
claimant  appeals.     Reversed. 

The  Standard  Oil  Company  recovered  a 
Judgment  against  W.  P.  Brown  in  July,  1891, 
for  $161.87.  In  October  thereafter  execution 
was  issued  on  this  Judgment  and  levied  on  a 
horse  in  a  livery  stable  in  Columbus,  Miss., 
as  the  property  of  Brown.  S.  B.  Johnston, 
appellant  made  affidavit  of  his  right  and 
title  to  the  horse,  gave  bond,  and  took  pos- 
session of  the  horse.  The  claimant's  Issue 
was  tried  November  3,  1891.  Johnston  claim- 
ed by  virtue  of  an  unrecorded  and  unac* 
knowledged  bill  of  sale  by  Brown  to  him  of 
the  horse.  The  testimony  showed  that  the 
horse  had  I>een  owned  by  Brown;  that  it  had 
been  in  his  uninterrupted  possession  and  use; 
and  that  he  Imd  continuaUy  exercised  domin- 
ion over  it  by  paying  its  livery  bill,  and 
holding  himself  out  as  the  owner  of  the 
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horse,  and  the  horse  was  assessed  to  Brown. 
There  was  a  Judgment  In  the  justice  court 
In  favor  of  appellee,  and  an  appeal  was 
taken  to  the  circuit  court,  where  appellee 
again  obtained  a  Judgment  for  $200,  alleged 
value  of  the  horse.  The  verdict  and  Judg- 
ment were,  on  motion,  set  aside,  and  a  new 
trial  granted.  The  case  then  came  up  for 
trial  at  the  Ma^,  1893,  ttrm  of  the  circuit 
court  of  Lowndes  county,  when  the  court  gave 
a  peremptory  charge  to  the  Jury  to  find  for 
the  plaintifr  in  execution,  and  to  assess  the 
value  of  the  horse  as  at  the  time  of  the  al- 
leged conversion  by  the  claimant,  with  in- 
terest thereon,  which  resulted  in  a  verdict 
and  Judgment  to  that  effect  Olaimant's 
motion  for  a  new  trial  was  ovemiled,  and  he 
appealed. 

Wm.  Baldwin,  for  appellant  Humphries 
&  Sykes,  for  appellee. 

WOODS,  J.  All  the  evidence  in  the  case 
shows  quite  satisfactorily  that  Brown,  the 
execution  debtor,  made  no  sale  of  the  horse 
to  the  appellee;  and  the  execution  of  what 
the  appellee  in  its  evidence  calls  a  bill  of 
sale  does  not  make  that  a  sale  which  clearly 
was  not  The  agreement  as  to  the  horse  be- 
tween the  claimant  and  the  execution  debt- 
or was  only  an  executory  undertaking  by 
Brown  to  sell  the  horse  when  and  where  and 
as  he  would,  and  apply  the  proceeds  to  the 
payment  of  bis  debt  to  appellee.  If  he  nev- 
er sold,  there  could  be  no  application.  If  the 
horse  had  died  before  sale,  the  loss  must  cer- 
tainly have  been  Brown's.  Appellee  was  no 
way  interested  until  the  horse  was  sold,  and 
then  it  had  an  agreement  with  Brown  by 
which  it  was  to  have  the  purchase  money  of 
the  horse,  and  credit  Brown  with  that  sum. 
The  horse  remained  in  Brown's  possession, 
with  the  right  to  sell  him;  and  to  sell  him, 
as  we  have  said,  when  and  where  and  as 
he  wished.  These  facts  show  there  was  no 
sale,— no  legal  sale,— and  the  appellant  should 
have  prevailed  in  the  trial  below. 

We  are  constrained,  however,  to  reverse 
the  Judgment  appealed  from  because  of  &:- 
ror  complained  of  in  the  instructions  given 
for  appellee.  It  has  long  been  held  by  this 
court  that  in  a  suit  of  this  cliaracter  the 
value  of  the  property  at  the  time  of  trial, 
with  interest  from  that  date,  is  the  measure 
of  the  plaintiff's  recovery  if  successful,  and 
not  the  value  at  any  prior  time.  Selser  v. 
Ferriday,  13  Smedes  &  M.  698.  The  rule  an- 
nounced in  George  v.  Hewlett,  70  Miss.  1, 
12  South.  855,  and  reaffirmed  in  Lumber  C!o. 
V.  McPherson,  70  Miss.  91,  11  South.  657,  is 
Inapplicable  on  the  trial  of  a  claimant's  is- 
sue, for  the  obvious  reason  that  in  a  contro- 
versy of  the  character  Involved  in  that  issue 
there  is  no  wrongful  taking  or  withholding 
of  the  property  from  the  owner  by  the  claim- 
ant The  property  is  not  that  of  the  exe- 
cution creditor,  but  is  or  is  not  that  of  his 
debtor,  and  Its  real  status  can  only  be  de- 


termined by  a  trial  of  a  claimant's  Issue.  It 
is  true  that  vexatious  delay  may  occur,  and 
the  value  of  the  property  may  be  depredat- 
ed, but  that  Is  only  an  ordinary  Incident  to 
many  phases  of  litigation.  We  will  reinstate, 
however,  the  first  verdict,  as  the  appellant  is 
entitled  to  that  The  verdict  is  for  an 
amount  greater  than  the  judgment  debt,  and 
the  Judgment  on  this  verdict  is  for  the  like 
excessive  amount;  but  this  is  formal,  and  the 
satisfaction  of  the  amount  principal  and  in- 
terest of  appellee's  Judgment  against  Brown,- 
the  Judgment  debtor  of  the  oil  company,  will 
discharge  the  reinstated  Judgment  If  the 
appellee  should  undertake  to  exact  more  than 
the  amount  of  its  demand  against  Brown  un- 
der the  Judgment  against  him,  a  motion  in 
the  court  from  which  the  execution  issues 
will  readily  protect  the  appellant  The  Judg- 
ment appealed  from  will  be  reversed,  and  the 
first  verdict  reinstated,  and  Judgment  entered 
here  on  the  same. 
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(Supreme  Court  of  MississippL  Jan.  1,  1894) 
Witness— KzAKiN^Tioii. 
Leading  qnestionB  cannot  be  asked  by 
counsel  of  bis  own  witness,  introduced  to  im- 
peach an  opposing  witness  or  showing  that  he 
bad  made  other  and  contradictory  statements 
to  what  he  had  testified. 

Appeal  from  circuit  court  Tippah  county; 
Elngene  Johnson,  Judge. 

Charles  C.  Rucker  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

C.  C.  Rucker  was  Indicted  in  the  circuit 
court  of  Tippah  county  for  the  murder  of  one 
William  Sanders,  was  tried,  and  convicted  of 
manslaughter,  and  sentenced  to  10  years  in 
the  penitentiary,  from  which  he  appealed. 
On  the  4th  day  of  November,  1892,  a  Uttle  be- 
fore daylight  deceased  and  a  man  named 
Crum  arrived  at  the  house  of  one  Kelly,  on 
the  plantation  of  appellant's  father,  before  it 
was  light  enough  to  see  welL  Dodc  Rucker, 
a  boy  then  14  years  old,  a  brother  of  appel- 
lant, was  sent  by  bis  fbther  on  an  errand,  and 
passed  the  house  of  Kelly,  where  deceased 
and  Crum  had  stopped.  While  the  boy  was 
passing  Kelly's  house,  he  was  cursed  and 
shot  at  by  some  one  unknown  to  him.  When 
the  boy's  father  was  told  of  the  shooting,  he 
took  a  negro  man  named  Cy  Rucker,  and 
went  to  find  the  man  who  did  the  shooting 
In  the  mean  time  one  of  these  strangers 
had  sent  for  Dr.  Rucker,  the  appellant  He 
reached  Kelly's  house  before  his  father  did, 
but  knew  nothing  of  the  shooting.  When  the 
elder  Mr.  Ruck»  arrived,  appellant  was  talk- 
ing to  Crum.  Mr.  Rucker  asked  Crum  who 
had  shot  at  his  boy,  and  Crum  told  him  that 
it  was  the  other  man,  meaning  deceased.  Dr. 
Rucker,  appellant,  then  Joined  his  father  and 
Cy  Rucker  and  one  of  Kelly's  sons  in  a 
search  for  the  man  who  did  the  shooting. 
Cy  Informed  them  that  be  bad  seen  the  other 
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man  goin?  in  the  direction  In  which  he  was 
afterwards  killed;  that  he  had  a  gun  and 
was  disguised.  AH  the  searching  party  were 
armed  with  shotguns.  They  proceeded  In  the 
direction  indicated  by  Cy  as  having  been  tak- 
en by  Sanders,  when  they  reached  a  thicket 
which  he  was  seen  to  enter,  and  through 
which  there  ran  a  ditch  from  north  to  south. 
They  stopped  and  sent  Cy  to  the  bead  of  the 
ditch  to  look  down  it.  Defendant  went  fnr^ 
tber  down  the  ditch,  and,  after  he  had  gotten 
about  30  yards  below  Cy,  he  slipped  into  the 
ditch;  and  he  stated  that  at  that  time  he  heard 
something  like  the  popping  of  a  gun  cap 
directly  between  blm  and  Cy,  and  when  he 
looked  up  he  saw  deceased  lying  in  the  ditch 
with  a  gnn  p<rfnted  at  him,  and  that  he  heard 
the  click  of  a  gnn  lock,  when  he  fired  both 
barrels  of  his  gun,  and  Jumped  out  of  the 
ditch.  He  then  saw  deceased's  gun  pointed 
towards  Cy,  and  said  to  Cy,  "He  is  going  to 
shoot  you.  Shoot  him,"— when  Cy  fired  both 
barrels  of  his  gnn,  and  deceased  was  then 
found  to  be  killed.  Cy  was  examined  before 
the  coroner's  jury,  on  a  -habeas  trial,  before 
the  grand  jury,  and  in  the  circuit  court,  where 
he  made  statements  substantially  as  above 
set  out  On  the  trial,  after  he  had  been  ex- 
amined and  cross-examined,  he  was  brought 
on  the  stand  the  next  day  by  the  state,  and 
made  statements  wholly  different  from  any 
made  befor&  On  the  trial,  Cy  was  asked  by 
defendant  If  Mr.  Backer  did  not  ask  him,  as 
soon  as  be  shot,  why  he  shot,  and  if  he  did 
not  reply  that,  "instead  of  holding  up  his 
hands,  he  (deceased]  was  trying  to  shoot 
him,"  —  which  Cy  denied.  When  defendant 
was  being  examined,  he  was  proceeding  to 
state  this  conversation,  when  the  district  at- 
torney objected,  and  the  court  sustained  the 
objection,  and  defendant  excepted. 

Tho.  Splght  and  John  Y.  Murray,  Jr.,  for 
appellant  Frank  Johnston,  Atty.  Gen.,  for 
the  State. 

WOODS,  J.  All  assignments  of  error  are 
without  avail,  save  one,  and  fw  this  error  we 
are  constrained  to  reverse  the  judgment  of 
the  court  below.  On  the  cross-examination 
of  the  state's  witness,  Cy  Rucker,  the  predi- 
cate was  properly  laid  for  the  introduction 
of  evidence  to  contradict  his  statement  as  to 
what  was  said  by  blm  In  resxranse  to  an  in- 
quiry made  by  C.  C.  Rucker  of  him  (the  wit- 
ness) as  to  why  be  shot  at  the  deceased,  im- 
mediately after  he  fired  his  gun.  The  matter 
on  which  it  was  sought  to  contradict  was  ma- 
terial. The  conflict  between  the  state's  wit- 
ness and  the  accused  as  to  the  circumstances 
attendant  upon  Cy's  shooting  was  direct  and 
violent  The  state's  witness  testified  that  he 
shot  under  compulsion,  and  to  save  his  own 
life  from  threatened  injury  at  the  hands  of 
the  accused.  This  evidence  of  Cy  was  con- 
tradicted fiatly  by  the  prisoner's  testimony, 
and,  for  the  pmrpose  of  discrediting  Cy,  the 
foundation  was  laid,  on  his  cross-examinap 


tlon,  for  the  Introduction  of  the  contradicting 
statement  said  to  have  been  made  by  him  at 
the  time  of  the  commission  of  the  homicide. 
This  Impeaching  evidence  was  competent, 
and  the  serious  difficulty  which  confronts  us 
is  as  to  the  manner  in  which  It  was  sought 
to  be  Introduced.  The  Impeaching  witness 
was  to  state,  in  general  terms,  what  was 
Cy's  answer  when  0.  O.  Rucker  asked  him 
what  be  (Cy)  shot  tixe.  The  witness  was  ask- 
ed to  state  what  Cy  said,  without  repeating 
to  him  in  terms  the  question  which  had  been 
put  to  Cy  In  the  laying  of  the  predicate  for 
his  impeadiment  fay  the  Introduction  of  bis 
contradictory  statements  made  out  of  court 
The  question  to  be  determined  Is,  was  the 
general  interrogation  propo\mded  to  the  Im- 
peaching witness  the  proper  method  of  ex- 
amination,  or  should  the  question  have  been 
put  in  the  words  employed  In  cross-examin- 
ing the  witness  sought  to  be  discredited?  To 
state  it  in  simpler  and  clearer  form,  should 
leading  questions  be  permitted  to  be  pro- 
pounded by  counsel  to  his  own  witness,  who 
has  t>een  Introduced  to  impeach  an  opposing 
witness  by  showing  that  such  adverse  wit- 
ness has  made  other  and  contradictory  state- 
ments touching  the  material  point  to  which 
he  testified?  The  question  must  be  answer- 
ed, genially,  in  the  negative,  and  tor  several 
reasons:  If  the  discrediting  witness  be  real- 
ly in  poBsesdon  and  having  memory  of  the 
particular  contradictory  statements  supposed 
to  have  been  made,  and  as  to  which  he  Is 
called  to  testify,  it  will  be  quite  enough  to 
direct  his  attention  to  time,  place,  and  per- 
son, and  the  subject  of  the  conversation  In 
which  the  contradiction  is  thought  to  be 
found,  and  then  ask  generally  what  the  wit- 
ness sought  to  be  discredited  said.  If  he  be 
truthful  and  of  ordinary  memory,  this  course 
of  examination  will  be  sufficient,  usually,  to 
secure  the  desired  evidence.  If  he  be  im- 
truthful,  or  without  clear  recollection,  this 
course  of  examination  will  result  in  nothing, 
as,  indeed,  in  such  case  it  should.  But  again, 
the  Indulgence  In  leading  questions  of  the 
character  we  are  considering,  where  the  very 
words  are  put  into  the  impeaching  witness' 
mind  and  mouth,  suggests  to  the  party's  wit- 
ness exactly  what  answer  is  desired  by  coun- 
sel, and  what  is  necessary  for  him  to  say  in 
order  that  the  side  calling  him  may  put  down 
a  hurtful  witness  of  the  adversary  party.  As 
has  been  strikingly  said,  this  method  of  ex- 
amination supplies  the  forgetful  witness  with 
a  false  memory,  and  a  lying  witness  with  a 
ready  answer.  And  It  Is  palnfuUy  unjust  to  the 
witness  sought  to  be  Impeached  to  permit  his 
veracity  to  be  assailed,  not  by  the  clear  and 
unaided  evidence  of  a  competent  and  trustwcnr- 
thy  person  speaking  his  own  mind  and  from 
his  own  memory,  but  by  a  dull  or  a  willing 
tool,  dexterously  supplied  with  evidence,  fur- 
nished him  ready-made,  in  the  form  of  lead- 
ing questions.  To  us  It  seems  clear  that  the 
reasons  for  denying  to  a  party  the  right  to 
lead  his  own  witness  are  of  vigorous  force 
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In  the  very  hurtances  we  are  considering. 
There  can  be  no  danger  of  failure  of  Justice 
In  any  case  by  pursuing  the  ordinary  and  ap- 
proved course  of  examination,  and  primarily 
ask  the  impeaching  witness  what  the  other 
witness  said,  and  not  asli  him  whether  the 
other  said  any  particular  words,  or  used  sucb 
and  such  language.  See  Allen  t.  State,  28 
6a.  395;  Gould  v.  Lead  Co.,  9  Cush.  338;  2 
Phil.  Ey.  c.  1,  S  10.  Greenleaf,  In  bis  Inval- 
uable treatise  on  Eyidence,  states  the  excep- 
tion to  the  general  rule  as  we  have  laid  it 
down,  as  follows:  "In  some  cases,  however, 
leading  questions  are  permitted,  even  on  di- 
rect examination,  namely,  •  •  •  where 
the  mind  of  the  witness,  from  the  nature  of 
the  case,  cannot  be  directed  to  the  subject 
of  the  inquiry  without  a  specification  of  it; 
as,  where  he  is  called  to  contradict  another 
as  to  the  contents  of  a  letter  which  is  lost, 
and  cannot,  without  suggestion,  recollect  all 
Its  contents,  the  particular  passage  may  be 
suggested  to  him.  So,  where  a  witness  Is 
called  to  contradict  another,  who  had  stated 
that  such  and  such  expressions  were  used,  or 
the  like,  counsel  are  sometimes  permitted  to 
ask  whether  those  particular  expressions 
were  used.  Instead  of  asking  the  witness  to 
state  what  was  said."  1  Greenl.  Ev.  569,  570. 
For  the  refusal  of  the  court  below  to  permit 
the  defendant  to  answer  the  general  ques- 
tion, "What  did  Cy  answer  when  your  father 
asked  him  what  he  shot  for?"  we  are  forced 
to  reverse  the  case,  and  award  a  new  trial. 

The  accused  has  no  ground  to  complain  of 
the  instructions.  The  law  was  most  liberally 
charged  on  his  behalf.  The  deceased  was 
not  an  escaped  felon,  and  he  was  entitled  to 
exercise  the  right  of  self-defense,  even  if  he 
had  fled  and  attempted  to  conceal  himself 
from  armed  persons  pursuing  him  for  an  of- 
fense he  never  committed.  Grant  that  he 
was,  or  had  been,  unlawfully  engaged  in  the 
manufacture  and  sale  of  distilled  liquors,  and 
that  he  had  escaped  from  confinement  in  the 
coimty  Jail  on  conviction  for  a  misdemeanor; 
this .  defendant  and  his  armed  fellow  pursu- 
ers were  not  aware  of  these  small  offenses, 
and  they  were  not  hunting  him  down  to  ar- 
rest him  for  these  things.  What  these  inci- 
dents and  events  had  to  do  with  the  killing 
of  the  man  it  is  difficult  to  conjecture.  They 
were  Illustrative  of  timorous  conduct  in  flee- 
ing and  biding  himself  from  his  pursuers  in 
the  ditch  where  he  met  his  miserable  death, 
but  we  are  perplexed  to  conceive  in  what 
way  they  shed  light  on  the  conduct  of  the 
accused.  The  instructions,  too,  which  left  It 
broadly  to  the  Jury,  on  the  evidence  offered 
on  the  point,  to  say  whether  the  prisoner  did 
not  have  an  honest  belief  that  the  deceased 
had  committed  a  felony,  was  most  favorable 
to  the  accused  under  the  facts  in  proof,  see- 
ing no  Inquiry  was  made  by  the  accused,  be- 
fore the  armed  pursuit  of  the  deceased  was 
begun,  of  the  Keilys,  father  and  son,  or  any 
other  person  known  to  the  accused,  as  to  who 
fired  on  his  brother  in  the  road  at  Kelly's 


house  early  that  morning,  but  the  deadly 
chase  of  the  hunted  old  man  was  begtm  on 
the  false  statement  of  the  drunken  youth 
who  had  actually  fired  that  shot  The  con- 
sideration of  the  question  of  the  diligence, 
or  want  of  diligence,  shown  by  the  prisoner 
In  seeking  to  ascertain  the  person  who  had 
fired  upon  his  brother  before  taking  up  the 
armed  hunt  for  the  supposed  felon,  who 
might  readily  have  been  seen  to  be  no  felon, 
was  wholly  overlooked.  The  Instructions,  too, 
which  overlook,  not  to  say,  by  implication, 
deny  to  the  dead  man  the  right  to  defend 
himself  against  armed  pm-suers,  whose  avow- 
ed piurpose  was  to  arrest  him  and  carry  him 
before  a  magistrate  for  an  offense  he  had 
not  committed,  and  for  which  he  had  no  rea- 
son to  believe  be  was  being  hunted,  these 
pursuers  armed  with  deadly  weapons,  per- 
sistent in  their  chase,  and  under  circumstan- 
ces, as  detailed  by  the  state's  witness  Cy 
Rucker,  well  calculated  to  arouse  the  liveli- 
est apprehensions  of  danger  In  the  mind  of 
deceased,— these  instructions  are  not  to  be 
complained  of  by  this  defendant.  Reversed 
and  remanded. 


BILES  V.  DEAN  et  aL 

(Supreme  Conrt  of  Mississippi.     Dec  18,  1893.) 

Wiixs— CoKTEST  — "  Persons  Ikterestbd  "—  Who 
Ake. 

A  person  who  takes  more  under  a  will 
than  he  would  as  heir  is  not  a  "person  inter- 
ested," tdthin  Code,  S  1822,  anthorizing  such 
persons  to  contest  a  will  probated  without  no- 
tice. 

Appeal  from  chancery  court.  La  Fayette 
county;  B.  T.  Kimbrough,  Chancellor. 

Petition  by  Georgia  D.  Biles  against  R.  A. 
Dean,  executor  of  the  will  of  Russel  Dean, 
and  others,  contesting  the  validity  of  the 
will.  Defendants  were  allowed  to  withdraw 
their  answer  to  set  up  a  plea  of  estoppel,  and 
complainant  appeals.     Affirmed. 

In  October,  1889,  Russel  Dean  died,  leaving 
a  will  in  which  R.  A.  Dean,  one  of  the  appel- 
lees, was  appointed  executor.  The  will  was 
probated  in  the  chancery  court  of  Marshall 
county.  In  May,  1893,  appellant,  Georgia  D. 
Biles,  who  was  one  of  the  heirs  of  Russel 
Dean,  filed  her  petition  contesting  the  validity 
of  the  will,  making  the  remaining  distributees 
parties  thereto.  To  this  petition  all  of  the 
defendants  filed  their  answer.  After  the 
answer  was  filed,  the  defendants  asked  leave 
of  the  court  to  withdraw  it,  and  to  be  allow- 
ed to  file  a  plea  of  estoppel,  setting  up  that 
under  the  will  the  said  Georgia  D.  Biles  be- 
came entitled  to  one-fourth  of  the  real  and 
personal  estate  of  the  decedent,  while.  If 
said  testator  had  died  Intestate,  or  If  said 
will  be  declared  invalid,  she  would  be  enti- 
tled to  only  one-fifth  thereof.  PYom  a  de- 
cree allowing  appellees  to  withdraw  their 
answer  and  file  said  plea,  complainant  ap- 
pealed. 
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W.  M.  Strickland,  for  appellant 
Totten,  for  appellees. 


Smitli  & 


COOPER,  J.  Counsel  for  appellant  are 
mistaken  In  supposing  tbat  the  plea  of  tlie 
defendants  states  that  under  the  will  of 
Russel  Dean  the  appellant  takes  one-fourth 
of  the  personal  estate,  only,  of  the  testatw. 
The  averment  is  that  "imder  which  will  the 
said  Georgia  D.  Biles  became  entitled  to  re- 
ceive one-fourth  interest  of  the  estate,  real 
and  personal,  of  said  decedent,  while  If 
the  said  testator  had  died  intestate,  or  if 
said  will  be  declared  Invalid,  she  would  be 
entitled  to  only  one-fifth  interest  therein." 
Counsel  are  also  mistaken  In  saying  that 
the  plea  does  not  aver  that  appellant,  in  re- 
ceiving distribution  of  the  personal  property, 
knew  that  such  distribution  was  made  under 
the  will.  The  averment  of  the  plea  is  that 
"the  said  R.  A.  Dean,  as  executor,  has  paid 
to  the  contestant,  during  the  course  of  his 
administration,  a  fourth  interest  of  the  per- 
sonalty of  said  estate,  which  she  has  received 
without  protest  as  her  distributive  Elhare  of 
said  personal  estate,  and  which  she  claimed 
under  said  will  she  was  legally  entitled  to 
receive."  If,  however,  it  be  true,  as  alleged 
in  the  plea,  that  the  appellant  is  entitled,  un- 
der the  will,  to  one-fourth  of  the  estate  of  the 
testator,  and  would  only  be  entitled  to  one- 
fifth  thereof  if  the  will  be  disproved,  we 
do  not  see  how  she  can  be  said  to  be  a  "per- 
son interested,"  within  the  meaning  of  the 
statute  (Code,  f  1822)^  authorizing  the  con- 
test If  she  takes  more  under  the  will  than 
she  could  without  it  she  has  no  interest  to 
^ntest  its  validity.  The  order  permitting 
the  filing  of  the  plea  is  affirmed,  and  the 
cause  remanded. 


m   HiBO.   471) 

LUCAS  V.  STATE. 
'Supreme  Court  of  Mississippi.    Jan.  1,  1894.) 

HuBSER — Indictment — Conviction  of  Lessbb 
Upfenbe. 
Under  an  indictment  for  murder,  drawn 
in  accordance  with  Code  1880,  J  3016,  providinsr 
that  it  need  not  set  forth  the  manner  or  the 
means  by  which  the  crime  wag  committed,  it  is 
aot  permissible  to  convict  for  the  oSenae  of 
intentionaliy  pointing  a  pistol,  and  accidental- 
ly discharging  the  same  and  killing  deceased, 
provided  for  in  Code  1892,  S  969. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty;  R.  W.  WlUiamson,  Judge. 

"To  be  officially  reported." 

John  D.  Lucas  was  convicted  of  crime,  and 
appeals.     Reversed. 

Appellant  was  indicted  for  mmrder,  and 
tried  in  the  court  below.  The  Jury  brought 
In  the  following  verdict:  "Guilty  imder  sec- 
tion 969,  Code  1892,  of  intentlonaUy  pointing 
a  pistol,  and  accidentally  discharging  the 
same,  and  killing,  by  such  discharge,  the  de- 

'Code  S  1822,  provides  that  any  person  in- 
terested may  contest  the  validity  of  a  will  pro- 
bated without  notice. 


ceased."  The  defendant  then  made  a  motion 
to  arrest  the  Judgment  because  the  indict- 
ment did  not  charge  the  murder  of  deceased 
by  any  act  which  could  constitute  the  of- 
fense described  in  section  969,  and  because 
the  offense  of  which  the  defendant  has  been 
found  guilty  is  not  a  constituent  ofCense  of 
that  charged  In  the  Indictment  This  motion 
was  overruled,  and  defendant  appealed. 

Code  1880,  {  3016,  provides  that  in  an  in- 
dictment for  homicide  it  shall  not  be  neces- 
sary to  set  forth  the  manner  in  which,  or  the 
means  by  which,  the  death  of  the  deceased 
was  caused,  but  it  shall  be  sufficient  to 
charge,  on  an  Indictment  fw  murder,  that  the 
defendant  did  feloniously,  willfuUy,  and  of 
his  malice  aforethought  kill  and  murder  de- 
ceased. 

FitzGerald  &  Maynard,  for  appellant 
Frank  Johnston,  Atty.  Gen.,  for  the  State. 

CAMPBELL,  O.  J.  See  Moore  v.  State,  89 
Miss.  25,  and  Scott  v.  State,  60  Miss.  268. 
Reversed,  Judgment  arrested,  and  accused 
held  for  the  acticm  of  the  grand  Jury,  as  he  is 
liable  to  Indictment  under  section  969  of  the 
Code,  not  having  been  tried  or  in  Jeopardy 
for  that 
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(Sopreme  Court  of  Mississippi.     Oct  30,  1883.) 
£xBCCTioN— Claim  bt  Third  Partt  —  Bvidbncb 

— DeCLJLRATIOKS  against    InTBBBST  —  INSTBUO- 

noxs. 

1.  On  trial  of  a  claim  to  horses  levied  on  as 
belonging  to  claimant's  hnsband,  testimony  of 
the  express  agent  by  whom  the  money  to  pay 
for  the  horses  was  transmitted  was  incompetent 
to  show  title  in  the  husband,  when  it  was 
based  on  an  entry  of  the  money  on  the  com- 
pany's books  in  the  hnsband's  name,  made  with- 
out the  latter's  direction. 

2.  Evidence  that  one  of  the  horses  was  en- 
tered in  the  husband's  name  in  the  boc^s  of  a 
fair  association  was  properly  excluded,  when  he 
did  not  appear  to  Imve  been  instrumental  in 
having  the  entry  made. 

3.  Declarations  of  the  husband,  made  wiiile 
the  horses  were  in  the  possession  of  himself  and 
wife,  as  to  the  ownership  thereof,  were  admis- 
sible against  those  claiming  under  him. 

Appeal  from  circuit  court,  Noxubee  county; 
S.  H.  Terrai,  Judge. 

"To  be  officially  reported." 

Claimant's  issue  between  Charles  E.  Levy 
and  F.  M,  Holburg  to  try  title  to  horses  lev- 
ied on  under  an  execution  on  a  Judgment 
against  claimant's  husband.  From  a  Judg- 
ment for  claimant  Levy  appeals.    Affirmed. 

In  1882  appellant  obtained  a  Judgment 
against  Moses  Holburg  and  others  in  the  cir- 
cuit court  of  Noxubee  county.  Execution 
was  issued  on  this  Judgment  in  1888,  and  lev- 
ied on  two  horses,  valued  at  $750,  as  the 
property  of  M.  Holburg.  Mrs.  F.  M.  Hol- 
burg Interposed  a  claim  to  the  horses,  and 
after  several  continuances  a  Judgment  was 
rendered  against  the  claimant  in  February, 
1891.   This  Judgment  was  set  aside  by  the 
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court,  on  motion  of  appdiee,  and  a  new  trial 
granted.  The  case  was  again  tried  In  Febru- 
ary, 1893,  and  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  the  claimant  From  this 
judgment,  licvy  appealed,  and  assigned  the 
following  as  error:  The  court  erred  In  set- 
ting aside  the  former  Judgment  and  granting 
a  new  trial.  The  court  erred  in  excluding 
the  testimony  of  Tyson,  and  In  permitting  F. 
T.  Scott  to  testify  as  to  the  conversation  he 
bad  with  defendant  The  court  erred  In  mod- 
ifying the  fourth  and  fifth  InstructlonB  asked 
by  plaintiff,  and  in  refusing  the  sixth  and 
seventh  Instructions  asked  by  plaintiff.  The 
following  are  the  fourth  and  fifth  instruc- 
tions, as  given,  and  the  sixth  and  seventh, 
refused:  "(4)  If  tbe  Jury  believe  from  the 
evidence  that,  at. the  time  the  horses  were 
bought,  M.  Holburg's  note  was  given  for 
them,  and  that  they  were  purchased  by,  and 
then  belonged  to,  M.  Holburg,  then,  even  if 
tbey  believe  that  Mrs.  F.  M.  Holburg's  mon- 
ey was  sent  by  express,  and  paid  off  that 
note  for  the  borsies,  that  did  not  affect  the 
right  or  title  of  M.  Holbmrg  to  the  horses. 
The  right  or  title  to  the  horses  could  not  be 
transferred  by  M.  Holburg  to  Mrs.  F.  M.  Hol- 
burg, as  against  plaintiff,,  except  by  written 
transfer  acknowledged  and  filed  for  record. 
(5)  The  Jury  will  take  all  the  facts  and  dr- 
cumstahces  Into  consideration,  in  determin- 
ing whether  the  horses  were  bought  for  M. 
Holburg  or  not,  and,  if  they  believe  from  the 
evidence  that  they  were  bought  for  M.  Hol- 
burg, then  they  became  M.  Holburg's  horses, 
whether  they  were  bought  by  him.  In  person, 
or  Kohl  man  for  him,  by  his  direction;  and  in 
that  case— that  is,  if  tbe  horses  were  bought 
by  or  for  him,  by  bis  consent— It  is  immate- 
rial whether  the  name  of  M.  Holburg  was 
signed  to  the  note  by  himself  or  by  Kohl- 
man.  (6)  If  the  Jury  believe  from  the  evi- 
dence that  the  money  that  was  sent  to  pay 
for  tbe  horses  was  sent  in  the  name  of  M. 
Holburg,  they  may  take  that  circumstance 
Into  consideration,  in  determining  whether  It 
was  his  money  or  not  (7)  If  the  Jury  believe 
from  the  evidence  that  In  188S,  and  before 
the  levy,  the  horses  wore  assessed  as  the 
property  of  M.  Holburg,  and  that  in  1889, 
and  after  the  levy,  they  were  assessed  as  the 
property  of  F.  M.  Holburg,  they  may  take 
those  circumstances  Into  consideration,  in  de- 
termining whether  they  were  M.  Holburg's 
horses,  or  not,  at  the  time  of  tbe  levy." 

Rives  &  Rives,  for  appellant  A.  O.  Boyle, 
for  appellee. 

WOODS,  J.  The  action  of  the  trial  court  in 
setting  aside  tbe  verdict  of  the  Jury,  and  In 
awarding  a  new  hearing,  was  not  erroneous. 
The  testimony  of  Phelps,  the  express  compa- 
ny's agent  at  Macon,  was  Incompetent  He 
showed  that  his  entry  of  the  money  on  his 
books  in  the  name  of  M.  Holburg  was  his  own 
act,  done  without  direction  or  suggestion  from 
M.  Holburg,  or  any  one  representing  him. 


To  fix  title,  or  to  attempt  to  fix  title,  to  the 
horses,  in  M.  Holburg,  by  Phelps'  action,  was 
manifestly  inadmissible;  and  this  the  court's 
action  tended  to  do,  on  the  first  triaL  But 
moreover,  the  overwhelming  weight  of  the 
evidence  preponderated  In  favor  of  Mrs.  Hol- 
burg's claim  of  ownership.  The  opposing  ev- 
idence consisted  of  a  few  inconclusive  cir- 
cumstances, and  was  not  siafficient  to  suppwt 
the  verdict 

We  find  no  reversible  error  In  any  of  the 
rulings  of  the  court  on  the  finaf  trial. 

The  testimony  of  J.  A.  Tyson  was  properly 
excluded.  The  witness  only  offered  to  show 
what  the  books  of  entries  of  the  fair  associ- 
ation showed  as  to  the  entry  of  one  of  the 
horses  In  the  name  of  M.  Holburg.  He  did 
not  offer  to  show  that  M.  Holburg  had  any 
Instrumentality  in  having  that  entry  made^ 
and  the  evidence  was  properly  ruled  out 

The  testimony  of  F.  T.  Scott  was  admissi- 
ble. It  showed  the  dedaratlons  of  M.  Hol- 
burg as  to  the  title  of  the  horses;  and 
these  de<daratlons,  thus  made  by  the  husband 
while  the  horses  were  In  bis  possession,  ot 
rather  in  the  possession  of  himself  and  his 
wife,  as  to  the  ownership  of  the  property, 
are  admissible  against  him,  and  against  those 
claiming  under  him.  They  were  declarations 
against  his  own  interest,  made  by  the  hus- 
band when  in  possession  of  the  property  now 
sought  to  be  subjected  to  payment  of  his 
debts  as  his  property.  Clearly,  the  declara- 
tions would  have  been  admissible  against  M. 
Holburg  himself,  and  to  us  it  seems  equally 
clear  that  they  were  properly  admitted 
against  his  creditors  claiming  under  him. 
Sharp  V.  Maxwell,  30  Miss.  588. 

The  action  of  the  court  on  the  charges  was 
correct  The  modifications  of  the  fourth  and 
fifth  charges  of  plaintiff  were  harmless,  and 
the  refusal  of  the  sixth  and  seventh  charges 
of  plaintiff  was  not  error.  It  was  simply  a 
refusal  of  the  court  to  point  out  and  empha- 
size one  segregated  piece  of  evidence,  and 
this  we  have  more  than  onoe  pronounced 
commendable^   Afi^med. 


(UO  AIM.  UD 
HARRIS  r.   STATE. 
(Supreme  Court  of  Alabama.    Jan.  12,  1894.) 

LaROBUT— IWDIOTMBNT— IWBTHCCTIOKB. 

1.  An  indictment  charging  that  accused 
feloniously  took  and  carried  away  a  part  of  an 
outstanding  crop  of  com,  the  property  of  W., 
sufficiently  alleges  the  thing  stolen,  the  owner- 
ship,  and  the  \aiceay. 

2.  A  charge  that  If  the  Jury  believe  the 
evidence  they  must  find  defendant  guilty  as 
charged  is  erroneous  as  failing  to  require  belief 
beyond  a  reasonable  doubt. 

Appeal  from  circuit  court,  Marengo  coun- 
ty; James  T.  Jones,  Judge. 

Frank  Harris  convicted  of  larceny  of  an 
outstanding  crop,  appeals.    Revra^ed. 

The  indictment  was  in  the  following  lan- 
guage: "Tbe  grand  Jury  of  said  county 
charge  that  before  tba  finding  of  this  indict- 
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ment  Frank  Hanis  fdonlonsly  took  and  car- 
ried away  a  part  of  an  outstanding  crop  of 
com,  to  wit,  two  ears  of  corn,  the  property 
of  Arthur  Walker,  against  the  peace  and  dig- 
nity of  the  state  of  Alabama."  The  defend- 
ant demurred  to  this  Indictment  on  the  fol- 
lowing grounds:  "First,  said  Indictment  fails 
to  allege  that  the  part  of  the  crop  stolen 
was  the  property  of  Arthur  Walker;  second, 
it  fails  to  show  what  part  of  an  outstand- 
ing crop  of  com  was  stolen;  third,  it  falls  to 
aver  of  what  the  part  consisted  of  the  out- 
standing crop  of  com  that  was  alleged  to  be 
stolen;  fourth,  it  fails  to  aver  that  the  two 
ears  of  com  alleged  to  have  been  stolen 
were  a  part  of  an  outstanding  crop  of  com." 
The  court  overruled  this  demurrer  and  the 
defendant  duly  excepted.  The  bUl  of  ex- 
ceptions shows  that  the  cmly  witnesses  in- 
troduced were  witnesses  for  the  state,  and 
tlieir  testimony  tended  to  show  that  the  de- 
fendant was  guilty  as  charged  in  the  indict- 
ment Upon  the  request  of  the  solicitor,  the 
court  gave  the  Jury  the  charge  copied  in  the 
opinion,  to  the  giving  of  wliich  charge  the 
defendant  duly  excepted. 

O.  K.  Abrahams,  fOr  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  Stat& 

McCLBLLAN,  X  The  demurrer  to  the  In- 
dictment in  this  case  was  manifestly  bad, 
If  not  frivolous,  and  the  court  committed  no 
error  In  overruling  it  The  charge  given  at 
the  instance  of  the  state  was  In  these  words: 
"Gentlemen  of  the  Jury,  if  you  believe  the 
evidence  In  this  case,  you  must  find  the  de- 
fendant guilty  as  charged  in  the  indictment" 
This  instruction  was  erroneous,  in  that  it  au- 
thorized and  required  a  conviction  though 
the  jury  may  not  have  believed  the  evidence 
beyond  a  reasonable  doubt  Plerson  v.  State, 
(Ala.)  13  South.  550;  Heath  v.  State,  Id.  690. 
The  Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded. 


IIW 
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NICHOLS  T.  STATE. 


(Supreme  C!onrt  of  Alabama.    Jan.  12,  1894.) 

CaBBTISO  WeAFOXS— EVIDBNCa  — JUDOIIENT  Kk- 
TBT. 

1.  There  being  evidence  that  at  the  time 
and  place  charged  defendant  did  carry  a  pistol 
concealed  on  his  person,  he  cannot  show  tlwt  at 
another  place  in  the  same  town,  and  at  some 
time  near  that  charged,  he  had  a  pistol  uncon- 
cealed. 

2.  Defendant  having  testified  that  he  did 
have  a  pistol  on  his  i^erson,  but  in  a  scabbard, 
with  the  handle  sticking  out,  where  It  could  be 
seen,  cannot  be  asked  whether  it  could  be  seen 
by  ordlnarv  observation. 

3.  A  judgment  entry,  merely  reciting  the 
return  of  verdict,  assessment  of  fine  by  the 
jury,  and  confession  of  judgment  by  defendant 
and  his  sureties,  shows  no  judgment  as  basis  for 
an  appeal. 

Appeal  trom  circuit  court,  Butler  county; 
J.  B.  Tyson,  Judge. 


John  J.  Nichols,  convicted  of  carrying  a 
pistol  concealed  about  his  person,  appeals. 
Dismissed. 

The  testimony  for  the  state,  which  was 
only  given  by  one  witness,  was  to  the  effect 
that  the  defendant  had  a  pistol  concealed 
about  his  person.  Upon  the  Introduction  of  a 
witness  in  his  own  behalf  the  defendant  un- 
dertook to  prove  that  he  saw  the  defendant 
have  a  pistol,  at  his  house,  during  that  term 
of  the  court,  (the  time  specified  by  the  state's 
witness,)  and  that  it  was  not  concealed;  but 
that  the  witness  could  not  fix  any  special 
day.  The  state  objected  to  the  Introduction 
of  this  testimony,  which  objection  the  court 
sustained,  and  the  defendant  duly  excepted. 
The  defendant.  In  his  own  behalf,  testified 
that  he  did  have  a  pistol  about  his  pa-son  at 
the  time  specified  by  the  state's  witness,  but 
that  it  was  carried  In  a  scabbard,  "with  the 
handle  sticking  out,  where  it  could  be  seen." 
The  defendant  was  then  asked  this  question: 
"Could  the  pistol  be  seen  by  ordinary  obser- 
vation?" The  court  sustained  the  objection 
to  this  question,  and  the  defendant  duly  ex- 
cepted. Upon  the  introduction  of  all  the  tes- 
timony the  defendant  requested  the  court  to 
give  the  following  charge,  and  duly  excepted 
to  the  court's  refusal  to  give  the  same  as 
asked:  "If,  from  the  evidence  In  this  case, 
there  Is  a  reasonable  possibility  of  the  de- 
fendant's innocence, .  you  should  acquit  the 
defendant"  The  Judgment  entry  only  recit- 
ed the  making  up  of  the  issue  and  the  return 
of  the  verdict  of  the  Jury  finding  the  defend- 
ant guilty,  and  then,  without  adjudging  the 
defendant  guilty  as  found  by  the  Jury,  the 
entry  proceeded  with  the  recital  of  the  con- 
fession of  Judgment 

Gamble  &  Powell,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  States 

McOIiELLAN,  J.  The  inquiry  being  wheth- 
er at  a  given  time  and  place  the  defendant 
carried  a  pistol  concealed  about  his  person, 
and  there  being  evidence  tending  to  show 
that  at  such  time  and  place  he  did  carry  a 
pistol  concealed  about  his  person,  he  offered 
to  show  that  at  another  place  in  the  Viclnity, 
I.  e.  In  the  same  town,  during  the  same  week, 
or  rather  "during  that  term  of  the  court,"  the 
defendant  had  a  pistol  which  was  not  con- 
cealed. This  testimony  was  properly  exclud- 
ed. The  fact  that  the  defendant  "had  a 
pistol,"  it  not  appearing  even  that  he  had  It 
"about  his  person,"  which  was  not  concealed 
at  one  time  and  place,  manifestly  involves  no 
tendency  to  show  that  he  did  not  carry  it 
concealed  about  his  person  at  a  different  time 
and  place.  All  that  this  testimony  tended  to 
prove  was  that  the  defendant  then  had  In  his 
possession  a  pistol  which  may  not  have  been 
on  his  person  at  all;  and  we  are  not  prepared 
to  say  that  the  testimony  would  have  been 
evidence,  even  had  It  gone  further,  and  shown 
that  at  the  time  in  question  the  defendant 
carried  the  pistol  openly  about  bis  person, 
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though  It  probably  would  have  been  compe- 
tent had  It  identified  the  time  as  being  Just 
before  or  just  after  that  to  which  the  state's 
evidence  related,  or  had  it  tended  to  show  de- 
fendant's habit,  covering  the  time,  to  carry 
a  pistol  openly  on  his  person,  the  evidence 
for  the  state  not  being  such  as  to  wholly  ex- 
clude the  idea  that  the  weapon  was  so  car- 
ried at  the  time  referred  to  by  its  witness. 
The  court  also  properly  excluded  the  pro- 
posed testimony  of  the  defendant  that  "the 
pistol  could  have  been  seen  by  ordinary  ob- 
servation." Tbla  was  the  mere  opinion  or 
conclusion  of  the  witness  from  facts  capa- 
ble of  being  put  before  the  Jury,  and  from 
which  it  was  thehr  right  and  duty,  unaided 
by  the  mental  processes  of  the  witness,  to 
draw  whatever  conclusion  was  justified  in 
the  premises.  "A  reasonable  possibility"  Is, 
and,  in  the  nature  of  things,  can  be,  no  more 
or  less  than  a  possibility;  and  a  possibility  of 
innocence  does  not  require,  and  will  not  jus- 
tify, acqulttaL  The  charge  requested  by  the 
defendant  was  w^  refused.  Sims  v.  State, 
18  South,  'tfa 

There  was  a  verdict  of  guilty,  the  assess- 
ment of  a  fine  by  the  jury,  and  a  recital  of 
confession  of  judgment  for  fine  and  costs  by 
defendant  and  sureties  in  this  case,  but  there 
was  no  judgment  of  guilty.  There  was,  in 
other  words,  no  judgment  from  which  an  ap- 
peal would  lie  in  the  court  below.  Ayers  v. 
State,  71  Ala,  11.  This  appeal  must  therefore 
be  dismissed.   Appeal  dismissed. 


<iOt  AliL  M) 

MORGAN  T.  HENDREN. 
(Supreme  Court  of  Alabama.     Jan.  10,  IS&i.) 
Pbobati  Ck>nBT— Assionxbht  or  Dowbb— Jubi»- 

DIOTIOJI. 

Where  lands  conveyed  by  claimant's  hus- 
band have  been  improved  to  the  amount  of 
about  one-fourth  the  value  of  the  land,  an  as- 
signment of  dower  by  metes  and  bonuds  by  the 
probate  court,  under  Code,  {  1010,  would  be  un- 
just, and  claimant's  remedy  is  In  equity. 

Appeal  from  probate  court,  Jackson  coun- 
ty; William  B.  Bridges,  Judge. 

Petition  by  Rebecca  Hendren  for  the  as- 
signment of  dowN'  in  certain  lands,  to  which 
B.  F.  Morgan  holds  the  legal  title.  From  a 
decree  for  petitioner,  Morgan  appeals.  Re- 
versed. 

J.  E.  Brown  and  B.  W.  Walk»,  for  appel- 
lant    W.  H.  Norwood,  for  appellee. 

McCLBLLAN,  J.  On  the  evidence  set  out 
in  this  record  we  are  satisfied  that  petition- 
er's husband  was  seised  of  the  land  in  con- 
troversy at  the  time  of  and  for  many  years 
after  Us  marriage  to  her.  Our  conclusion 
further  is  that,  being  so  seised,  be  conveyed 
the  land  to  Addison  White,  as  security  for 
money  the  latter  had  loaned  to  or  paid  for 
him.  Whether,  if  this  money  was  a  loan,  it 
was  advanced  by  White  to  enable  Hendren 


to  pay  for  the  land,  and  used  fon  that  pur- 
pose, or  loaned  to  him  generally  and  without 
reference  to  any  particular  object,  we  regard 
as  an  immaterial  inquiry.  In  any  view  as 
to  that,  the  money  became  Hendren's,  and  in 
its  stead  White  held  Hendren's  obligation  to 
repay  a  like  sum,  secured  by  a  mortgage  on 
this  property.  Conceding,  In  other  words, 
that  the  money  was  loaned  and  used  to  pay 
for  the  land,  it  was,  after  being  loaned,  so 
used,  not  as  White's  money,  but  as  Hen- 
dren's; and  White's  rigbts  in  respect  of  the 
land  were  referable  to  the  mortgage,  and  not 
to  the  operation  of  law  by  which  a  trust  Is 
raised  up  in  favor  of  him  whose  funds  have 
been  used  In  the  acquisition  of  title  to  realty 
by  another.  He  was  a  mortgagee,  and  not 
a  cestui  que  trust;  and  neither  his  mortgage, 
nor  any  devolution  of  title  througb  it,  could 
present  any  obstacle  to  the  allotment  of  dow- 
er by  metes  and  bounds  to  Hendren's  widow, 
the  present  petitioner,  since  that  instrument 
was  executed  after  seizure  and  marriage, 
and  was  not  joined  in  by  her.  It  is  not  pre- 
tended that  the  petitioner  had  ever  relin- 
quished her  claim  to  dower,  and  it  follows 
that  she  is  now  dowable  of  the  premises  in- 
volved here.  But  it  does  not  follow  that  the 
probate  court  had  jurisdiction  to  make  the  al- 
lotment On  the  contrary,  the  evidence  ad- 
duced shows  to  our  satisfaction  that  "be- 
cause of  the  improvements  made  by  the 
alienee  an  assignment  of  dower  by  metes 
and  bounds  would  be  unjust"  and  in  such 
case  the  chancery  court  alone  has  power  to 
make  the  allotment;  tbe  probate  court  being 
without  authority  to  take  the  Improvements 
Into  consideration,  and  hence  incapable  of 
doing  justice  between  the  parties  by  a  de- 
cree having  reference  to  them,  or  making 
any  allowance  to  the  alienee  because  of  the 
betterments  he  has  put  on  the  land.  Code, 
i  1910.  It  was  developed  in  this  case  that 
Morgan,  the  alienee,  had  made  improvements 
of  the  value  of  from  9100  to  9150,— quite  a 
large  sum  in  relation  to  the  value  of  tbe 
land  itself,  which  was  about  9500.  Mani- 
festly, in  allotting  one-third  of  the  land  by 
metes  and  bounds  to  Mrs.  Hendren,  she 
wotild  receive  one  third  of  the  value  of 
Morgan's  improvements,  to  which  she  has 
no  sbadow  of  right  When  this  state  of  case 
developed  on  the  trial,  the  probate  comrt 
should  have  dismissed  the  petition  for  dow- 
er. Its  decree  assigning  dower  must  be  re- 
versed and  the  cause  remanded.  Reversed 
and  remanded. 


(M  Ala.  M) 
Ex  parte  RAND.' 
(Supreme  Court  of  Alabama.    Feb.  6,  1894.) 

Sbntenox— Unddb  Delat  in  Exbcvtion— Habbas 
Corpus. 
A  person  sentenced  to  hard  labor  and  de- 
tained In  jail  by  the  sheriff  for  14  days  is  en- 
titled to  a  writ  of  habeas  corpus. 

*  Rehearing  denied  February  13,  1884. 
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Jim  Rand  petitioned  tiie  probate  Jndge  of 
lAuderdale  county  for  a  writ  of  habeas  cor- 
pus. Denied.  Petitioner  excepts.  Writ  grant- 
ed. 

John  T.  Ashcraft,  for  petitioner.  Wm.  It. 
Martin,  Atty.  Gen.,  for  respondent. 

COIiEMAN,  J.  On  the  8th  of  December, 
1B82,  Jim  Rand  was  tried  and  convicted  upon 
a  charge  of  assault  and  battery,  and  sen- 
tenced to  perform  hard  labor  for  the  county. 
Being  detained  in  Jail  by  the  sheriff,  on  the 
80th  of  December,  1892,  he  sued  out  a  writ 
of  habeas  corpus,  alleging,  among  other 
things,  that  he  was  wrongfully  and  Illegally 
detained  in  the  county  jail  by  the  sheriff. 
The  facts  are  undisputed,  and  there  are  no 
circumstances  or  reasons  given  why  the  pe- 
titioner has  been  thus  detained  in  jail  for  so 
long  a  time  after  his  conviction  and  sentence. 
Under  the  following  authorities  it  was  the 
duty  of  the  probate  judge  to  grant  the  writ, 
and,  upon  hearing,  to  have  discharged  the 
prisoner:  Ex  parte  Crews,  78  Ala.  457; 
Klrby  V.  State,  62  Ala.  61;  Ex  parte  King,  82 
Ala.  69,  2  South.  763.  There  are  other  ir- 
regularities in  the  proceedings,  but  it  is  tin- 
necessary  to  notice  them.  The  writ  of  ha- 
beas corpus  will  be  awarded,  unless  the  peti- 
tioner is  content  to  renew  ills  application  be- 
fore a  court  or  Judge  of  primary  Jurisdiction. 


OOO  Ala.  S) 

tJPSHTJK  T.  STATB. 
(Sopreme  Oonrt  of  Alabama.     Jan.  11,  1894.) 

bDIOTMSKT— CBABome  Bevcbai.  OrnNBBB — 
Election  bt  Stats. 
Where,  out  of  precantion  to  meet  every 
aspect  of  a  single  offense,  an  indictment  char- 
ges distinct  crimes,  and  no  attempt  is  made  to 
convict  accused  of  disconnected  offenses,  the 
state  will  not  be  compelled  to  elect.  Butler  v. 
State,  9  South.  191,  91  Ala.  87,  and  Tanner  v. 
State.  9  South.  613,  92  Ala.  1,  followed. 

Appeal  trova  Montgomery  dty  court; 
Thomas  M.  Arrington,  Judge. 

Levi  UpEdiur  was  indicted  in  one  count  for 
unlawfully  disposing  of  a  horse  upon  which 
there  was  a  lien,  and,  in  another  count,  for 
embezzling  the  same  horse.  There  was  a 
general  verdict  of  guilty,  and  he  appeals. 
Affirmed. 

The  appellant  was  indicted  and  tried  under 
the  following  indictment:  "The  grand  Jury 
of  said  county  charge  that,  before  the  finding 
of  this  indictment,  Levi  Upshur,  with  the 
purpose  to  hinder,  delay,  or  defraud  Winter 

&  Loeb,  a  partnership  composed  of  

Winter,  whose  Christian  name  is  to  the  grand 
Jury  unknown,  and  Jacques  Loeb,  who  had 
a  lawful  and  valid  claim  thereto  under  a 
written  Instrument,  lien  created  by  law,  for 
rent  or  advances,  or  other  lawful  and  valid 
claim  verbal  or  written,  did  sell  or  remove 
pn^onal  property,  consisting  of  a  horse,  of 
the  value  of  fifty  declarer,  the  said  Levi  Up- 
shur tmvlng  at  the  time  a  knowledge  of  the 


ASHUaST  e.  PECK. 
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existence  of  such  claim.  The  grand  jury  ot 
said  county  further  charge  that,  t>efore  the 
finding  of  this  indictment,  Levi  Upshur,  be- 
ing the  bailee  of  Alf  Downing,  did  embezzle, 
or  fraudulently  convert  to  his  own  use,  one 
horse,  the  personal  property  of  said  Alf 
Downing,  which  said  horse  had  come  Into 
the  possession  of  the  said  Upshur  by  virtue 
of  a  bailment  for  the  benefit  of  the  said  baU- 
ee,  the  said  Upshur,  and  which  said  horse 
was  of  the  value  of  fifty  dollars,  against  the 
peace,"  eta  On  the  trial  of  the  cause,  the 
jury  returned  the  following  verdict:  "We, 
the  jury,  find  the  defendant  guilty."  The 
defendant  then  moved  the  court  for  an  ar- 
rest of  judgment  on  the  following  grounds: 
"(1)  That  the  indictment  is,  upon  its  face,  de- 
fective; (2)  that  the  verdict  of  the  Jury  is 
defective,  in  that  a  general  verdict  of  guilty 
was  returned  upon  an  indictment  which  char- 
ges two  separate  and  distinct  offenses,  and 
against  separate  and  distinct  persons;  (3) 
that  the  state  failed  to  elect  upon  which 
count  in  the  Indictment  it  would  try  the  de- 
fendant,—all  of  which  defendant  alleges  as 
error."  This  motion  was  overruled,  and  thC' 
defendant  excepted. 

John  A.  Blmwe,  for  appellant  Wm.  h. 
Martin,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  case  is  affirmed,  on 
the  authority  of  Butler  v.  State,  91  Ala.  87, 
9  South.  191;  Tanner  v.  State,  92  Ala.  1,  9 
South.  613;   8  Brick.  Dig.  p.  268,  |  242. 

Affirmed, 


(m  Ala.  my 

ASHURST  V.  PECK  et  al. 

(Supreme  Court  of  Alabama.     Jan.  11,  1894.) 

HAiMTKirANCB  —  What  Constitutbs  —  Dsed  of 
Land  Advbrsblt  Held  —  Bpscirio  Fekfokh- 

ANCE— DEHintRBB  TO  BiLL — RENTS  AND  PbOPITS. 

1.  Where  the  vendor  of  land  retains  the 
title  as  security  for  the  purchase  money,  the 
possession  of  the  land  and  pernancy  of  rents 
and  profits  by  him  are  presumptively  subservi- 
ent to  the  equitable  ownership  of  the  vendee, 
and  hence  do  not  render  conveyances  by  the 
vendee  to  third  persons  void  for  maintenance. 

2.  A  bill  for  the  specific  performance  of  a 
contract  by  which  defendant's  intestate  agreed 
to  convey  land  on  payment  of  a  certain  price 
recited  that  complainant  did  not  know  whethw 
certain  notes  which  the  contract  stated  were 
^ven  for  the  agreed  price  to  the  intestate  by 
complainant's  deceased  assignor  were  actually 
executed  or  not,  and  there  was  no  averment 
as  to  when  the  price  was  to  be  paid,  nor  did 
this  appear  from  the  contract  Beld,  that  com- 
plainant was  entitled  to  relief,  though  unable 
to  aver  the  time  for  the  payment  of  the  price, 
or  that  no  such  time  was  fixed,  and  that  he 
could  assume  that  the  vendee  was  to  perform 
in  a  reasonable  time. 

3.  A  demurrer  to  the  bill  did  not  raise  the 
objection  tliat  the  bill  did  not  sufficiently  show 
that  complainant  had  done  what  he  could  to 
learn  whether  the  notes  recited  in  the  contract 
as  given  for  the  purchase  money  were  actually 
executed,  in  the  absence  of  an  averment  In  the 
demurrer  pointing  out  sndi  defect 

4.  An  allegation  in  the  demurror  that  "the 
alleged  right  of  complainant  is  stale"  implies 
that  defendant  has  slept  on  his  rights  for  ft 
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long  time,  and  does  not  cover  a  defense  based 
on  complainant's  acquiescence  in  special  condi- 
tions and  circumstances  rendering  it  inequitable 
to  enforce  the  demand. 

5.  To  obtain  specific  performance  of  a  con- 
tract for  the  sale  of  land,  complainant  vendee 
need  not  offer  to  perform,  or  tender  a  deed  be- 
fore filing  the  bill. 

6.  A  vendor  of  lands  who  has  retained  the 
title  and  possession,  but  has  bound  himself  to 
convey  on  payment  of  the  price,  is  accountable 
for  rents  and  profits  to  the  vendee  to  the  same 
extent  as  a  mortgagee  in  possession. 

Appeal  from  chancery  court,  Montgomery 
county;  John  A.  Foster,  Chancellor. 

Bill  by  James  V.  Asburst  against  W.  D. 
Peck,  aumlnistrator,  etc.,  and  others,  for  Qie 
specific  performance  of  a  contract  of  pur- 
chase. From  a  decree  sustaining  defend- 
ants' demurrer  to  the  bill,  plalntllF  appeals. 
Reversed. 

The  defendants  demurred  to  the  bill  on  the 
following  groimds:  (1)  That  the  bill  and  ex- 
hibits thereto  show  that  the  relation  of  mort- 
gagor and  mortgagee  did  not  exist  between 
Charles  F.  Asburst  and  A.  B.  Peck,  but  that 
tbe  relation  was  that  of  vendor  and  vendee. 
(2)  On  the  facts  stated  In  the  opinion  the 
complainant  has  no  rl^t  to  redeem.  (3) 
The  contract  discloses  an  unconditional  ex- 
ecutory contract  of  sale,  and  the  said  trans- 
action cannot  be  held  a  mortgage,  at  the  in< 
stance  of  the  complainant  (4)  The  bill  is 
insufficient,  as  one  for  specific  perform- 
ance, in  falling  to  show  that  the  complainant 
had  ever  offered  to  perform  his  part  of  the 
contract  (5)  Tbe  bill  fails  to  show  that  any 
tender  was  ever  made  of  the  amount  due  to 
tbe  defendant  (6)  The  bill  fails  to  show 
that  a  deed  was  ever  tendwed  to  either  of 
tbe  defendants  for  execution. 

Bri<^ell,  Semple  &  Gunter,  for  appellant 
J.  M.  Chilton  and  J.  M.  Falkner,  for  appel- 
lees. 

HEAD,  J.  On  tbe  22d  day  of  November, 
1886,  W.  T.  Burney  and  wife,  for  the  cash 
consideration  of  $4,260,  sold  and  conveyed 
by  deed  to  A.  B.  Peck  the  lands  described  in 
the  bllL  The  bill  avers  tliat  the  purdiase 
was  negotiated  by,  and  was  really  made  toe 
the  benefit  of,  Cltarles  F.  Ashurst,  who  was 
the  son-in-law  of  Peck,  the  Iatt«  agreeing 
to  convey  tbe  lands  to  tbe  former  upon  be- 
ing repaid  the  said  purchase  money,  with  in- 
terest; and  so  it  was  that  by  an  instrument 
in  writing  executed  on  the  Ist  day  of  De- 
cember, 1886,  the  said  Peck,  reciting  the  said 
purchase,  agreed  that  when  Ashurst  pays  or 
causes  to  be  paid  to  him  the  said  purchase 
money,  (which  in  this  instrument  is  stated 
to  be  $4,000,)  with  Interest  at  10  per  cent 
per  annum,  he  would  make  to  him  (Ashurst) 
the  same  warranty  title  Hiat  Bumey  and 
wife  had  made  to  him  (Peck;)  and  it  was 
further  stipulated  that  it  was  understood  that 
tbe  contract  so  entered  into  was  based  on  a 
note  that  Asburst  had  that  day  executed  to 
Peck,  and  another  that  he  would  thereafter 
execute,  covering  the  said  $4,000,  with  in- 


terest Upon  the  consummation  of  tbe  pur- 
chase, the  bill  avers,  Ashurst  went  into  ac- 
tual possession  of  the  land,  and  remained 
therein  until  liis  death,  wliich  occurred  la 
the  fall  of  the  year  1887,  exactly  when  does 
not  appear.  Tbe  complainant  avers  that  be 
does  not  ioiow  whether  either  of  tbe  men- 
tioned notes  was  in  fact  executed  or  not 
The  recital  of  the  written  instrument  how- 
ever, must  be  regarded  as  ground  for  tbe  as- 
sumption that  the  first  one  was  in  fact  ex- 
ecuted and  delivered  to  Peck.  The  com- 
plainant avers  that  after  tbe  purchase  Ash- 
urst made  "some  considerable  payments" 
thereon  to  Peck,  but  he  does  not  know  the 
amount  On  the  17tb  day  of  January,  1887, 
Ashurst  conveyed,  by  way  of  mortgage,  bis 
interest  in  the  land  to  Lehman,  Durr  &,  Co., 
to  secure  a  largo  debt  due  in  October,  1887, 
with  power  of  sale  on  default  in  John  W. 
Durr  and  Joseph  Ooetter  or  either,  who  wen 
members  of  said  firm;  and  on  the  1st  day  of 
April,  1889,  Goetter,  in  conformity  to  the 
trust  executed  tbe  power,  and  sold  and  con- 
veyed the  land,  with  other  lands  embraced 
In  the  mortgage,  to  Meyer  Lelunan  for  the 
sum  of  $3,000.  Afterwards,  on  the  15tb  day 
of  February,  1890,  Lehman  conveyed  the 
land  to  the  complainant,  James  V.  Ashurst, 
who  immediately  offered  to  pay  to  the  ad- 
ministrator of  said  A.  B.  Peck,  who  died 
meanwhile,  whatever  balance  there  was  due 
to  tbe  estate  of  A.  B.  Peck  on  said  purchase, 
but  tbe  administrator  refused  to  accept  the 
payment  The  bill  avers  that  on  the  death 
of  Charles  F.  Ashurst  in  the  fall  of  1887, 
saM  A.  B.  Peck  took  possession  of  the  lands, 
and  received  the  crops  and  rents  of  1887, 
amounting  in  value  to  $1,000  or  other  large 
sum,  and  remained  In  possession  thereafter 
until  his  death,  receiving  the  rent  of  such 
portion  as  was  rented,  and  enjoying  tbe  use 
of  such  portion  as  was  not  rented;  and  that 
since  bis  death— the  date  of  which  is  not 
averred— Ills  administrator,  W.  D.  Peck,  as 
such,  has  remained  in  possession,  receiving 
each  year  the  rents,  and  oijoylng  tbe  use^ 
as  his  intestate  had  done,  amounting  to  speci- 
fied large  sums;  and  it  is  insisted  that  the 
payments  made  by  Charles  F.  Ashurst  in  bis 
lifetime,  and  the  said  crops,  rents,  and  values 
of  use  and  occupation  received  and  enjoyed 
by  Peck  and  bis  administrator  since,  are 
proper  credits  on  the  indebtedness  owing 
by  Charles  F.  Ashurst  The  bill  is  filed  by 
said  James  V.  Ashurst  against  tbe  admin- 
istrator and  heirs  of  A.  B.  Peck  to  obtain 
spedflc  performance  of  tbe  contract  of  piu> 
chase.  He  prays  for  an  accounting  wherein 
be  shall  be  allowed  all  just  credits  on  said 
indebtedness,  and  offers  and  submits  himself 
to  pay  whatever  sum  may  be  found  due  the 
estate  of  A.  B.  Peck  thereon,  and  prays  for  a 
conveyance,  and  for  general  relief. 

It  is  objected  by  way  of  denourrer  to  the 
biU  that  the  relief  sought  cannot  be  had  by 
this  complainant  for  that  the  conveyance 
to  Lehman,  imdsr  the  foreclosure  sale,  and 
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his  conveyance  to  complainant,  are  void 
for  maintenance,  because  upon  the  facta 
averred,  which  we  have  substantially  set 
forth  above,  A.  B.  Peck,  or  hta  adminis- 
trator, must  be  held  to  have  then  had  pos- 
session of  the  land  adversely  to  Lehman, 
Etarr  A  Co.  and  Lehman.  We  are  of  opin- 
ion that  the  presumption,  upon  the  facts  as 
we  find  them  stated,  Is  that  the  possession 
taken  and  held  by  Peck  and  his  adminis- 
trator, when  the  occupancy  of  Charles  F. 
Ashurst  was  terminated  by  his  death,  was 
In  subordination  to  the  equitable  title  of  the 
latter's  mortgagees,  and  Lehman,  claiming 
under  them,  imtil  tlie  refusal  of  the  admin- 
istrator to  perform  the  contract  took  place. 
Upon  entering  into  the  contract  of  sale  by 
Peck  with  Charles  P.  Ashurst  equity  treated 
Peck,  the  vendor,  as  the  owner  of  the  pur- 
chase money,  and  as  trustee  of  the  legal  title 
to  the  land  for  the  use  of  Ashurst,  the  ven- 
dee, and  for  his,  the  vendor's,  security  In 
the  collection  of  the  purchase  money,  by  vir- 
tue of  the  lien  which  equity  raises.  In  the 
nature  of  a  mortgage.  In  favor  of  the  vendOT 
who  retains  in  himself  the  legal  title;  Ash- 
urst, the  vendee,  being  regarded  as  the  real 
owner  of  the  land,  and  as  trustee  of  the  ven- 
dor for  the  purchase  money.  The  mere  pos- 
session and  pernancy  of  rents  and  profits  by 
Peck  and  the  administrator  created  no  im- 
plication of  hostile  enjoyment  They  were 
presumptively  subservient  to  the  equitable 
ownership,  and  it  devolves  upon  him  who 
would  claim  that  such  possession  was  in  fact 
adverse  to  aver  and  prove  an  assertion  of 
actual  hostility,  so  manifested  as  that  ac- 
tual knowledge  thereof,  or  that  which  must 
be  regarded  aa  its  equivalent,  was  carried 
home  to  the  equitable  owner.  Wlmblsh  v. 
AasocUtlon,  6d  Ala.  675;  1  Pom.  Bq.  Jar. 
K  368-372;  8  Pom.  Eq.  Jur.  H  1161-1406;  2 
Story,  Bq.  SS  789,  790;  Pom.  Cont  H  314, 
315;  Haiighwout  v.  Murphy,  22  N.  J.  Eq. 
531.  The  present  bill  may  be  taken  as  show- 
ing such  an  adverse  assertion  from  and  after 
the  administrator's  refusal  to  perform  the 
contract,  but  not  sooner. 

It  to  argued  by  the  appellees  that  the  bill 
does  not  set  forth  with  sufficient  certainty 
the  terms  of  the  contract  of  purchase,  in 
that  it  fails  to  show  when  the  purchasB 
money  agreed  to  be  paid  by  Ashurst  was 
payable.  We  have  seen  that  the  written 
agreement  stipulates  that  Peck  would  con- 
vey when  Ashurst  "pays  or  causes  to  be 
paid"  the  purchase  money;  and,  further, 
that  the  contract  was  based  on  a  note  then 
executed  by  Ashurst,  and  another  note  he 
would  thereafter  execute  covering  the  pur- 
chase money.  The  only  reference  in  the  bill 
to  these  notes  is  the  averment  that  complain- 
ant does  not  know  whether  they  wore  ever 
executed  or  not  and,  aside  from  this,  there 
Is  no  averment  when  the  contract  was  to  be 
performed  by  the  payment  of  the  money  on 
the  part  of  Ashurst.  It  is  averred  that  Ash- 
nrst  made  some  payments  before  his  death 


in  the  fall  of  1887.  The  ground  of  demur- 
rer upon  which  the  argument  Is  predicated  is 
assigned  In  the  f (lowing  words:  "The  bill 
falls  to  describe  the  notes  alleged  to  have 
been  executed  for  the  purchase  money,  or 
to  show  when  same  was  due."  It  is  obvious 
that  the  allegation  of  the  bill  above  referred 
to,  that  complainant  did  not  know  whether 
the  notes  were  ever  executed  or  not,  was 
intended  by  the  pleader  as  the  averment  of 
an  excuse  for  the  absence  of  a  particular 
statement  of  the  terms  of  the  contract  In 
reference  to  the  time  stipulated  for  perform- 
ance on  the  part  of  the  vendee,  If,  indeed, 
there  was  such  a  stipulation.  It  to  ob- 
served that  the  bill  does  not  allege  that  there 
was  such  a  stipulation,  farther  than  it  might 
be  Inferred  there  was  such  from  that  clause 
In  the  written  contract  that  a  note  had  been 
executed,  and  that  another  would  be  exe- 
cuted, covering  the  purchase  money.  What 
the  tenor  and  effect  of  these  notes  were  or 
were  to  be,  whether  they  expressed  or  were 
to  express  a  particular  time  of  payment, 
does  not  appear,  either  by  a  redtal  of  the 
contract  or  averment  of  the  pleader.  If  the 
notes,  both  of  them,  were  in  fact  executed, 
the  presumption  to  that  they  were  in  the  pos- 
session of  Peck's  administrator  when  thto 
bill  was  filed ;  and  if  the  complainant,  as  he 
alleges,  did  not  in  fact  know  whether  they 
had  been  executed  or  not,  and  if  he  made 
all  reasonable  effort  to  inform  himself  as  to 
tiielr  extotence  and  effect  without  avail,  we 
are  of  opinion  that  he  would  not  be  without 
remedy  for  specific  performance  of  the  con- 
tract because  of  hto  inability  to  aver  affirm- 
atively that  time  for  the  payment  of  the  pur- 
chase money  was  or  was  not  expressly  fixed 
by  the  contract,  and.  If  so  fixed,  what  that 
time  was;  but  we  think  rather  that,  as  the 
terms  of  the  contract,  so  far  as  known  to 
the  complainant,  are  pecnUarly  made  to  ap- 
pear In  this  transaction,  the  complainant, 
coming  to  his  rights  by  assignment  from  the 
original  vendee,  would  be  Justified  in  as- 
suming, as  he  has,  in  effect,  done  In  the 
present  bill,  that  the  contract  was  to  be  per- 
f(vmed  by  the  vendee  within  a  reasonable 
time,  and  as  much  earlier  as  the  vendee 
might  choose  to  perform,  at  least  until  dis- 
closure from  the  defendants,  representing 
the  vendor,  that  the  terms  of  the  contract 
fixed  the  time  for  Its  performance.  It  may 
be  that  the  averment  simply  that  complain- 
ant does  not  know  whether  the  notes  were 
executed  or  not  to  insufficient  to  excuse  a 
mwe  specific  averment  of  the  terms  of  the 
contract,  in  that  it  does  not  show  that  com- 
plainant had  done  what  he  ought  to  have 
done  to  inform  himself  in  the  premises;  but 
we  are  of  opinion  that  the  demurrer  does 
not  sufficiently  ratoe  that  objection.  The  de- 
murrer assumes  that  both  the  notes  were 
executed,  and  requires  that  the  bill  should 
describe  them,  or  show  when  they  became 
due,  without  exemption  from  that  require- 
ment by  reason  of  any  excuse  whatever.   As 
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we  bave  said,  the  pleader  Intended  to  aver 
an  excuse,  and.  If  the  averment  Is  Insuffi- 
cient, the  defect  should  have  been  pointed 
out  by  the  demurrer,  so  that  It  might  have 
been  obviated  by  amendment 

It  is  also  demurred  that  "the  alleged  right 
of  complainant  is  stale."  We  do  not  un- 
derstand it  to  be  Insisted  that  the  supposed 
staleness  Is  produced  by  the  mere  lapse  of 
time.  It  appears  that  the  bill  was  filed 
atx>ut  5%  years  after  the  contract  of  sale 
was  entered  into,  and  about  1  year  and  10 
months  after  complainant  ofTered  to  per- 
form the  contract.  The  argument  which 
proceeds  upon  this  assignment  of  demurrer 
is  that  the  complainant  has  so  acquiesced 
in  the  assertion  by  the  vendor  and  his  per- 
sonal representatiye  of  possession  of  the 
land,  and  the  reception  by  them  of  the  rents 
and  profits,  that  a  court  of  equity,  In  the 
discretionary  exerdse  of  Its  ]\irlsdlctlon  to 
enforce  executory  agreements,  should  not 
lend  him  its  aid  in  the  enforcement  of  the 
present  contract.  It  is  said  that  the  statu- 
tory duties  of  the  administrator  In  respect 
of  the  land  and  its  rents,  which  It  must  be 
presumed  be  has  performed,  have  imposed 
upon  him  obligations  and  liabilities  to  his 
trust  which  he  cannot  discharge  uninjured 
If  he  Is  made  to  surrender  these  lands,  and 
account  to  complainants  for  the  rents  and 
profits  he  has  received;  and  that  complain- 
ant, having  acquiesced  in  the  exercise  of  his 
statutory  powers  over  the  land,  and  the  im- 
position upon  himself  of  these  obligations 
and  liabilities,  without  sooner  moving  for 
the  relief  now  sought,  should  be  estopped 
from  asking  a  performance  of  the  contract 
As  in  reference  to  the  demurrer  last  con- 
sidered, we  think  we  are  not  called  upon  to 
pass  upon  the  merit  of  this  argument,  for 
the  reason  that  the  demurrer  does  not  prop- 
erly raise  it  The  affirmation  that  the  de- 
mand is  stale  does  not  imply  mere  acquies- 
cence in  special  conditions  and  circumstances 
which  render  it  Inequitable  to  enforce  tne 
demand,  but-  It  implies  rathw  that  the  suitor 
has  slept  upon  his  supposed  rights  for  so 
great  length  of  time  that  It  may  be  justly 
expected  that  events  have  become  forgotten, 
witnesses  died  or  removed  beyond  the  reach 
of  parties,  and  other  means  of  proof  lost  or 
destroyed.  Bouvier  defines  stale  demand 
as  "a  claim  which  has  been  for  a  long  time 
undemanded;  as,  for  example,  where  there 
has  been  a  delay  of  twelve  years  unexplain- 
ed." 2  Bouv.  Law  Diet  660.  And  Rap- 
alje  defines  it  as  "a  demand  or  claim  which 
has  not  been  pressed  or  assarted  for  so  long 
a  time  that  a  court  of  equity  will  refuse  to 
enforce  It"  2  Rap.  &  L.  Law  Diet  1214. 
The  idea  involved  seems  to  be  the  great 
lapse  of  time,  and  not  mere  changes  In  con- 
ditions, apart  from  such  lapse  of  time,  which 
render  the  enforcement  of  the  demand  in- 
equitable. We  are  of  opinion,  therefore, 
that  good  pleading  requires,  in  order  to  sup- 
port the  argument  now  made,  that  the  de- 


murrer point  more  definitely  than  in  the 
present  case  to  the  facts  and  drcumstancea 
Which  It  is  Insisted  render  the  complainants' 
demand  inequitable.  It  is  not  essential  to 
the  maintenance  of  a  bill  for  specific  per- 
formance that  the  complainant,  vendee,  of- 
fer to  perform,  or  tender  a  deed,  before  filing 
the  bllL  A  failure  to  do  so  affects  only  the 
question  of  costs.  Stevenson  v.  Maxwell,  2 
N.  Y.  408;  Bruce  v.  Tilson,  25  N.  Y.  194; 
Morris  v.  Hoyt  11  Mich.  0;  Irvin  v.  Greg- 
ory, 13  Gray,  215.  It  is  a  familiar  rule,  de> 
clared  In  many  of  our  decisions,  that  the  re- 
lation of  a  vendor  of  lands,  who  has  retain- 
ed the  title  and  bound  himself  to  conv^  on 
payment  of  the  purchase  money,  to  his  ven- 
dee, is  analogous  to  that  of  mortgagee  to 
mortgagor.  All  the  incidents  of  a  mort- 
gage attach  to  It  We  hold,  therefore,  that 
such  a  vendor  in  possession  of  the  lands  is 
accountable  to  the  vendee  or  his  assignee  for 
rents  and  profits  to  like  extent  that  a  mort- 
gagee in  possession  Is  accountable. 

The  other  groimds  of  demurrer  are  so  man- 
ifestly untenable  that  we  do  not  discuss 
them.  The  decree  of  the  chancery  court  is 
reversed,  and  a  decree  will  be  here  rendered 
overruling  the  demurrers  to  the  bUl,  and  re- 
manding the  cause  for  further  proceedings. 
The  defendants  will  plead  to  or  answer  the 
bill  within  30  days,  with  authority  in  the 
chancery  court  to  extend  the  time,  if  neces- 
sary.   Reversed,  rendered,  and  remanded. 


(IM  Ala.  <U 
ST.  CLAIR  V.  STATE. 
(Supreme  Court  of  Alabama.     Jan.  11,  1894.) 
Embezzlement — What  Cokstitctes  — Nontiuits- 

FERABLE  ORDBBS. 

Defendant,  having  received  in  itayment 
of  wages  certain  labor  checks,  in  form  ordei* 
on  his  employer's  treasurer,  expressly  made 
"nontransferable,"  thereafter  undertook  to  sell 
them  to  another,  who  at  their  maturity  gave 
them  to  defendant  to  collect.  Held,  that  as,  by 
the  terms  of  the  checks,  no  property  therein 
could  pass  to  defendant's  vendee,  money  collect- 
ed on  them  by  defendant  belonged  to  the  latter, 
and  he  was  not  guilty  of  embezzlement  becatue 
he  failed  to  pay  it  ovw  to  his  vendee. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

John  St.  Clair  was  convicted  of  embezzle- 
ment and  appeals.    Reversed  and  remanded. 

Amos  E.  Goodhue,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  This  is  a  prosecution  for 
embezzlement  The  indictment  contains  two 
counts.  The  first  count  charges  that  defend- 
ant, being  the  agent  of  one  Holcombe,  em- 
bezzled certain  described  evidences  of  debt 
belonging  to  his  principal,  and  which  had 
come  to  defendant's  possession  by  virtue  of 
his  employment  as  such  agent  The  second 
count  charges  the  defendant,  being  the  agent 
of  Holcombe,  with  the  embezzlement  of  co- 
tain  money  of  his  principal,  which  had  come 
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into  bis  possession  by  vtrtae  of  liis  employ- 
ment as  sucli  agent.  On  the  trial  it  was 
shown  without  conflict  that  "the  evidfences 
of  debt"  charged  by  the  first  count  to  have 
been  converted  were  what  are  commonly 
known  as  "labor  ticlcets"  or  "labor  checks," 
whicb  had  been  issued  by  the  Elliott  Gar 
Company,  through  its  timekeeper,  to  the  de- 
fendant, John  St.  Clair,  in  payment  of,  or  to 
evidence,  amounts  due  to  him  from  the  com- 
pany for  labor  performed  by  him  for  it.  The 
following  is  a  copy  of  one  of  said  tickets,  and 
the  others  involved  here  are  substantially  the 
same,  for  all  the  purposes  of  the  questions 
arising  in  regard  to  them:  "The  Elliott  Car 
Company.  On  the  10th  day  of  AprU,  1S92, 
pay  to  John  St  Clair  (not  transferable)  ten 
&  62/100  dollars,  ($10.62,)  less  amount  punch- 
ed in  margin,  in  full  payment  for  his  wages, 
week  ending  Friday,  Mar.  25,  1892.  T. 
B.  8imm<His,  Timekeeper.  To  Treasurer 
of  the  Elliott  Ciar  Company,  Gadsden,  Ala. 
No.  30,785."  Five  of  these  tickets,  aggregat- 
ing $72.31,  being  thus  issued  to,  and  in  the 
tiands  of,  St.  Clair,  he  undertodb:  to  sell  them 
to  Holcombe,  and  did  deliver  them  to  him  to 
that  end,  and  received  an  agreed  considera- 
tion for  them.  At  their  maturity  Holcomt>e 
put  them  in  the  hands  of  St.  Clair,  to  be  by 
him  collected  from  the  company  for  and  on 
account  of  Holcombe,  to  whom  the  proceeds 
were  to  be  paid  by  St.  Clair  immediately  up- 
on the  letter's  receipt  thereof  from  the  com- 
pany. St.  Clair  collected  the  money  due  on 
the  tickets,  and  delivered  them  up  to  the 
company,  whereupon  the  word  "CJanceled" 
was  written  across  the  face  of  each  of  them 
by  an  officer  of  the  company;  but  the  defend- 
ant failed  to  account  for  or  pay  over  the 
proceeds  to  Holcombe,  and  absconded.  This 
money— the  proceeds  of  said  "evidences  of 
debt"— Is  the  ?72.31  alleged  in  the  second 
count  of  the  Indictment  to  have  been  em- 
bezzled by  the  defendant.  These  tickets  or 
"evidences  of  debt"  were  merely  orders  on 
the  treasurer  of  the  car  company  to  p&y  cer- 
tain sums  to  John  St.  Clair  only,  or  at  most 
a  contract  on  the  part  of  the  company  to  pay 
said  sums  to  St.  Clalr,  with  an  expressed 
stipulation  that  It  would  not  pay,  and  would 
not  be  liable  to  pay,  the  money  to  any  other 
person.  It  was,  of  course,  eQtbrely  compe- 
tent for  the  parties  to  make  this  stipulation, 
and  thus  embody  it  In  the  order  or  contract. 
Its  effect  was  to  limit  the  car  company's  lia- 
bility exclusively  to  St.  CSalr.  The  corpora- 
tion ordered  its  treasurer  to  pay  him,  and 
him  alone;  and  In  taking  the  paper  he  irecog- 
nized,  in  a  way  that  bound  him  contractually, 
that  the  only  right  he  had  under  it  was  to 
demand  payment  to  himself,  on  contract  to 
pay  him,  and  him  only,  the  amovmts  evi- 
denced by  the  papers;  and  whether  the  pa- 
pers be  regarded  as  an  order  for  money,  or 
as  contracts  to  pay  money,  by  their  very 
terms  they  could  never  import  any  manner  of 
liability  to  any  third  person.  It  is  not  ques- 
tioned that  the  legal  title  to  these  evidences 
v.l4Bo.no.l2— 35 


of  debt  was  all  along  in  St.  Clair,  and  was 
incapable  of  divestiture  out  of  him.  But  it 
is  insisted  that  his  delivery  of  the  papers  to 
Holcombe  passed  an  equity  into  the  latter,— 
vested  an  equitable  title  In  him  which  gave 
him  rights  against  the  car  company  enforce- 
able by  an  action  in  the  name  of  St.  Clair  to 
tiis  use.  We  do  not  think  so.  To  so  bold 
would  be  not  only,  by  indirection,  to  emascu- 
late the  stipulation  against  a  transfer  of 
them,  but  directly,  in  substance  and  effect, 
to  create  a  liability  of  the  car  company  to 
Holcombe,  against  the  expressed  terms  of  the 
contract,  upon  which  alone  rested  all  liability 
on  their  part  In  the  premises,  even  to  St. 
Clair.  We  cannot  go  to  this  extent  We 
are  constrained,  in  giving  effect  to  the  words 
"not  transferable"  in  instnuuents  of  the  class 
involved  here,  to  hold  that  no  property  of 
any  character  in  these  tickets  was  ever  in 
Holcombe,  but,  to  the  contrary,  tliat  the  en- 
tire property  in  them  was  all  along  in  the 
defendant.  The  latter  thus  being,  for  all  the 
purposes  of  this  case,  the  technical  and  hine- 
fidal  owner  of  these  evidences  of  debt,  the 
money  collected  by  him  on  tliem  became  at 
once,  and  was,  his  money,  and  be  could  not 
be  guilty  of  embezzling  either  the  one  or  the 
other.  In  reality  the  only  thing  wliich  In- 
ured to  Holcombe  out  of  the  original  trans- 
action between  him  and  the  defendant  was 
a  promise  on  the  part  of  the  latter  to  pay 
liim  the  proceeds  of  the  tickets  when  collect- 
ed; and,  however  morally  reprehensible  de- 
fendant's failure  to  comply  with  this  prom- 
ise may  have  heen,  it  was  not  a  crime.  The 
trial  court  should  have  given  the  general 
cliarge  for  the  defendant,  as  requested.  The 
Judg:ment  of  conviction  Is  reversed.  No  legal 
conviction  can  ever  be  had  on  the  facts  of  the 
case,  and  a  Judgment  will  therefore  be  en- 
tered here,  acquitting  and  discharging  the 
defendant.    Beversed  and  rendered. 


m  Ala.  602) 
FIBST  NAT.  BANK  OF  MONTGOMEBY  v. 

SLAUGHTBB  et  al.» 
(Supreme  Court  of  Alabama.     April  27,  1893.) 

Neootiable  Isstkuments— What  abe— Addi- 
tional Clauses. 
A  note  payable  absolotely  at  a  desig- 
nated bank,  for  a  sum  certain,  at  a  definite 
time,  is  "paper  governed  by  the  commercial 
law,  whidi,  if  negotiated  before  maturity,  is, 
under  Code  1886,  §  2684,  free  from  set-off  or 
recoupment,  though  it  also  waive  exemptions. 
and  provide  for  attorney's  fees  and  retention 
of  title  to  the  property  bought  with  it,  as  se 
curlty  for  its  payment 

Appeal  from  circuit  court  Crenshaw  coun 
ty;  John  P.  Hnblwrd,  Judge. 

Action  by  the  First  National  Bank  of  Mont 
gomery  against  N.  M.  Slaughter  and  others 
on  a  promissory  note.  Judgment  for  defend- 
ants.    Plaintlll  api>eals.     Beversed. 

Tills  action  was  founded  upon  a  promissory 

'  Behearing  denied  February  13,  1884. 
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note,  of  which  the  following  is  a  copy: 
"*246.00.  Patsburg,  Ala.,  July  15th,  1889. 
On  or  before  the  lat  day  of  October,  1889, 
tor  valne  received,  the  ondenaigned,  of  the 
county  of  Crenshaw,  state  of  Ala.,  Jointly 
and  severally  promise  to  pay  to  the  order 
of  Montgomery  Iron  Works  two  hundred  and 
forty-five  dollars,  payable  at  1st  National 
Sank  of  Montgomery,  with  Interest  tmtll 
paid,  and  reasonable  attorney's  fees,  if  col- 
lected by  law;  and  we  hereby  waive  pre- 
sentment for  payment,  and  notice  of  protest 
for  nonpayment,  of  the  same,  and  also  waive 
ail  homestead  and  exemption  laws  as  to  this 
debt  It  is  also  further  understood  and 
agreed  that  the  title  to  the  De  lioach  wheel 
and  Pratt  gtn,  for  which  the  note  is  given  in 
payment,  stiall  remain  in  said  Montgomery 
Iron  Works  until  .this  note,  and  all  interest 
there<«  accrued,  Is  paid  In  full.  N.  M. 
Slaughter.  J.  L.  SIau8:hter.  D.  L.  Slaughter. 
Post-office  address:  N.  M.  &  J.  L.  Slaughter, 
Patsburg,  Ala."  The  note  was  properly  in- 
dorsed by  the  secretary  and  treasurer  of  the 
Montgomery  Iron  Works,  and  it  was  shown 
that  the  said  note  was  transferred  to  the 
plalntifC  in  due  course  of  trade,  before  ma- 
turity, for  a  valuable  consideration,  There 
were  several  rulings  of  the  circuit  court  up- 
on the  evidence  sought  to  be  Introduced,  to 
which  exceptions  were  reserved  by  the  plain- 
tiff. These  rullngB'  of  the  lower  court  were 
based  upon  the  idea— and  the  court  so  held— 
that  the  note  sued  on  was  not  commercial 
paper,  and  that,  thwifore,  certain  evidence 
which  was  sought  to  be  Introduced,  going  to 
show  a  failure  of  consideration  as  to  said 
note,  and  other  defenses  thereto,  was  prop- 
erly allowed.  Under  the  opinion  in  this  case. 
It  is  not  deemed  necessary  to  set  out  these 
rulings  in  detail,  tkx  is  it  thought  necessary 
to  set  out  all  of  the  charges  which  were  ask- 
ed by  the  plaintiff  in  writing,  and  refused  by 
the  court  Among  the  number,  however, 
was  the  following:  "The  court  charges  the 
Jury  that  If  they  believe  the  evidence  they 
must  find  for  the  plaintiff."  The  court  re- 
fused to  give  this  charge,  and  the  plaintiff 
duly  excepted  to  its  refusal.  There  was  Judg- 
ment for  the  defendants,  and  plaintiff  ap- 
peals. 

M.  W.  Hushton,  for  appellant  L  H.  Parts, 
tar  appellees. 

COLEMAN,  J.  The  Instrument  sued  on 
possesses  all  the  requisites  of  commercial  pa- 
per. It  Is  made  payable  absolutely  at  a 
designated  bank,  for  a  sum  certain,  and  at  a 
definite  time.  The  fact  that  it  contains  a 
provision  for  the  payment  of  attorney's  fees, 
a  waiver  of  exemptions,  or  the  retenticHi  of 
the  legal  title  to  the  property  for  which  it 
was  given  as  a  security  for  the  payment  of 
the  debt  does  not  Impede  its  (drculatlon  or 
impair  its  validity  as  negotiable  paper. 
Montgomery  v.  Crossthwait  90  Ala.  553,  8 
South.  488;  McOhee  t.  Bank,  88  Ala.  182,  8 


South.  734.  The  circuit  court  was  In  error 
in  holding  th'at  the  paper,  the  foundation  of 
the  suit  was  not  commercial  paper. 

There  are  other  exceptions  reserved,  a  con- 
sideration of  which  would  lead  to  a  reversal 
of  the  case  on  other  groimds,  but  we  are  of 
opinion  that  all  such  questions  will  be  elimi- 
nated from  the  case  on  another  trial.  The 
holder  of  such  paper,  received  in  due  course 
of  trade,  before  maturity,  tar  a  valuable  con- 
sideration, without  notice,  is  not  affected  by 
any  defense  or  equities  which  might  be  avail- 
able to  the  maker  against  the  payee;  and, 
by  the  express  provision  of  the  statute  of 
this  state,  "paper  governed  by  the  commer- 
cial law,  negotiated  before  maturity,  Is  not 
subject  to  set-off  or  recoupment"  Code  1886, 
{  2684.  The  evidence  shows  ttiat  plainttfT 
became  the  owner,  in  due  coarse  of  trade,  for 
value,  before  maturity.  There  is  no  proof  of 
notice  to  the  plaintiff,  nor  o^  facts  calculated 
to  put  him  upon  notice,  of  any  defense  to 
the  note.  Under  such  cbrcnmstances,  the 
plaintiff  was  entitled  to  a  v«^ict  Ross  v. 
Drlnkard,  S5  Ala.  441;  Johnson  v.  Bank,  88 
Ala.  274,  275,  6  South.  909;  Barton  T.  Barton, 
75  Ala.  400. 

Revwaed  and  remanded. 


(M  Ala.  A«) 
JASPER  TRUST  CO.  v.  KANSAS  CITY,  M. 

&  B.  R.  CO.* 
SOUTHERN  EXP.  00.  v.  JASPER  TRUST 

CO. 
(Supreme  Court  of  Alabama.     Nov.  21,  1892.) 
Common  Carhieb^ — Liabilities  —  False  Bill  or 
Lading— Nebotiabilitt— Express  Compaihbs— 
Ehbbzzlemext  bt  AoBirr. 

1.  A  bona  fide  pnrcbaaer  of  a  false  bill  of 
lading  from  the  person  to  whom  it  was  issued 
by  a  railroad  company's  agent  may  hold  the 
company  liable  to  the  extent  of  advances  made 
on  it  under  Code  1886,  S  1179,  which  provides 
that  any  carrier  which  issues  a  bill  of  lading,  as 
if  property  had  been  received,  shaii  be  liable  to 
any  person  ibjured  thereby. 

2.  Where  a  railroad  company's  agent  issned 
a  bill  of  lading  to  a  fictitious  firm  for  goods  nev- 
er received,  and  indorsed  it  to  a  bank  with 
the  name  of  such  firm,  the  bank  was  pat  on 
inquiry  concerning  the  indorsing  firm,  and  conld 
not  recover  from  the  railroad  company  for  ad- 
vances on  the  biU,  under  Code  1886.  {  1179. 

3.  The  agent  of  an  express  company  at  S. 
induced  a  bank  at  J.,  by  frand,  to  send  money 
to  a  fictitions  firm  at  S.,  and  the  express  com- 
pany received  and  receipted  for  the  package  at 
J.,  and  shipped  it  to  S.,  where  the  agent  em- 
bezzled it  EM,  that  the  monev  sent  was  con- 
structively in  the  possession  of  the  express  com- 
pany, and  could  be  recovered  from  it  by  the 
bank. 

McClellan,  J.,  dissenting. 

Appeal  from  cb-cuit  court  Walker  county; 
James  B.  Head,  Judge. 

Actions  by  the  Jasper  Trust  Company 
against  the  Kansas  City,  Memphis  &  Bir- 
mingham Railroad  Company  on  a  bill  of 
lading,  and  against  the  Southern  Express 
Company  for  the  failure  to  deliver  a  pack- 


*  Rdiearing  denied  February  18,  1884. 
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age  of  money.  From  a  Judgment  for  the 
railroad  company,  and  a  Judgment  against 
tbe  express  company,  plaintiff  and  the  ex- 
press comi>any  respectively  appeal  Afflrmr 
ed. 

The  causes  of  action  In  each  of  these  two 
cases  arose  out  of  the  same  transaction,  and, 
being  BO  Intimately  connected,  they  were  con- 
sidered togetho'.  In  the  first  case  the  Jasper 
Trust  Company  sued  the  Kansas  Olty,  Mem- 
phis &  Birmingham  Railroad  Company  to  re- 
cover damages  alleged  to  have  been  suffered 
by  tbe  plaintiff  by  reason  of  the  alleged  Is- 
sue of  a  fraudulent  bill  of  lading  by  an 
agent  of  the  aald  railroad,  said  bill  of  lading 
acknowledging  tbe  receipt  of  80  baleq  of  cot- 
ton, on  the  faith  of  which  receipt  and  ac- 
knowledgment the  plaintiff  advanced  the 
amount  for  which  the  action  was  brought, 
BO  cotton.  In  fact,  having  been  received  by 
the  defendant  In  this  case  there  was  Judg- 
ment tor  the  defendant,  and  plaintiff  ap- 
peals. In  the  second  case  the  Jasper  Trust 
Company  sued  the  Southern  Sxpress  Com> 
pany  for  the  failure  to  deliver  a  package  of 
money  to  B.  H.  Sandford  &  Co. 

In  the  case  against  the  Kansas  City,  Mem- 
phis &  Birmingham  Hailroad,  the  defendant, 
after  the  Introduction  of  all  the  evidence,  re- 
quested the  court,  in  writing,  to  give  the 
general  affirmative  charge  in  its  behalf.  The 
court  gave  this  charge,  and  the  plaintiff 
duly  excepted. 

In  the  case  against  the  Southern  Express 
Company  the  complaint  contained  two 
counts.  The  first  seeks  to  recover  for  the 
failure  of  the  defendant  to  deliver  certain 
moneys  sued  for,  which  were  delivered  to 
it,  as  a  common  carrier,  to  be  delivered  to 
B.  H.  Sandford  &  Ca  The  second  count- 
claims  tbe  same  sum  for  money  had  and  re- 
ceived. Upon  the  Introduction  of  all  the 
testimony,  the  court,  among  other  things. 
Instructed  the  Jury  as  follows:  "If  D.  B. 
Sandford,  being  the  agent  of  the  railroad 
company,  made  out  and  signed  the  bill  of 
lading  In  question  for  the  purpose  of  de- 
frauding or  imposing  on  plaintiff,  without 
having  any  cotton  for  shipment  thereunder, 
or  expecting  to  have  any,  but  that  the  bill 
of  lading  was  spurious  and  fraudulent,  and 
If  D.  R.  Sandford  fraudulently  procured  plain- 
tiff to  ship  the  money  to  B.  H.  Sandford  & 
Co.,  and  If  D.  B.  Sandford,  as  agent  of  de- 
fendant, received  the  money,  it  was  his  duty, 
as  agent  of  defendant,  to  hold  the  money, 
when  it  came  into  his  hands  as  agent  of  the 
express  company,  for  the  use  of  plaintiff, 
and,  if  he  failed  to  do  so,  the  defendant  is 
liable  in  this  action."  The  defendant  ex- 
cepted to  tills  portion  of  the  court's  general 
charge,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
diarges  requested  by  it:  (1)  "It  was  the 
duty  of  the  Jasper  Trust  Company  to  ascer- 
tain with  whom  It  dealt,  and  in  shipping 
mon^  to  B.  H.  Sandford  &  Co.  at  their 
request  It  was  ttte  duty  of  the  Jasper  Trust 


Company  to  ascertain  with  whom  It  dealt^ 
and  who  B.  H.  Sandford  &  Co.  was;  and 
if,  by  failure  to  make  such  proper  and  neces- 
sary inquiries,  the  money  was  delivered  to 
a  fictitious  firm,  then  the  plaintiff  has  no' 
right  to  a  verdict"  (2)  "If  the  Jury  be- 
lieve from  the  evidence  that  D.  B.  Sandford, 
or  D.  B.  Sandford  and  his  brother,  composed 
the  firm  of  B.  H.  Sandford  &  Co.,  and  if  the 
Jury  further  believe  that  the  money  was  de- 
livered to  D.  B.  Sandford  for  B.  H.  Sandford 
&  Co.,  then  the  Jasper  Trust  Company  is  not 
entiUed  to  a  verdict"  (3)  "Tbe  burden  of 
proving  that  the  money  was  not  delivered 
to  B.  H.  Sandford  &  Co.  is  on  the  plalntlfl; 
and  if  the  plaintiff,  the  Jasper  Trust  Com- 
pany, baa  failed  to  prove  that  the  money  was 
not  paid  over  or  delivered  to  B.  H.  Sand- 
ford &  Co.,  the  ve'dict  must  be  in  favor  of 
the  Southern  Bxpress  Company."  (4)  "If  D. 
B.  Sandford,  under  the  name  of  B.  H.  Sand- 
lori  &  Co.,  wrote  the  Jasper  Trust  Compa- 
ny to  send  the  money,  and  Jasper  Trust  Com- 
pany sent  the  money  to  B.  H.  Sandford  & 
Co.,  and  D.  B.  Sandford  received  the  mou^ 
from  the  express  company,  then  tbe  ex- 
press company  Is  not  liable."  (6)  "If  the 
Jury  believe  the  evidence,  they  must  find  a 
verdict  in  favor  of  the  defendant  the  ex* 
press  company." 

B.  W.  Coleman,  for  appellant  Jasper  Trust 
Co.  Wallace  Pratt  and  Hewitt  Walker  & 
Porter,  for  appellee  Kansas  City,  M.  &  B.  B. 
Co. 

J.  J,  Altman,  for  appdlant  Southern  Exp. 
Co.  Coleman  &  Sow^  for  appellee  Jasper 
Trust  Co. 

STONB,  C.  J.  These  two  cases  are  so 
intimately  connected  with  each  other  that  we 
will  consider  them  together.  The  Jaspn 
Trust  Comi>any,  located  at  Jasper,  was  en- 
gaged in  banking.  On  the  Kansas  City, 
Memphis  &  Birmingham  Bailroad,  distant 
from  Jasper  some  60  miles,  is  a  railroad  sta- 
tion known  by  the  name  of  Sulligent  and  thi> 
Southern  Express  Company  has  an  office 
there.  D,  B.  Sandford  was  a  depot  agent  of 
the  railroad  at  that  place,  and  was  also  agent 
of  the  express  company;  he  filling  both  of- 
fices at  that  station.  On  September  9,  1890, 
D.  B.  Sandford,  as  agent  of  the  railroad  com- 
pany, signed  a  bill  of  lading,  using  one  of 
the  railroad's  blanks,  by  which  he  acknowl- 
edged to  have  received  from  B.  H.  Sandford 
ft  Co.  30  bales  of  cotton,  weighing  16,000 
pounds.  In  apparent  good  order,  to  be  deliver- 
ed to  Barry  Thayer  &  Co.  at  Boston,  Mass. 
On  the  back  of  this  bill  of  lading  is  this  in- 
dorsement without  date:  "Deliver  to  Jasper 
Trust  Co.  B.  H.  Sandford  &  Co."  The  orig- 
inal bill  of  lading  has  been  sent  up,  under 
the  trial  court's  order,  for  our  Inspection.  We 
find  a  very  striking  resemblance  and  similar- 
ity in  the  two  signatures,— D.  B.  Sandford  to 
the  bill  of  lading,  and  B.  H.  Sandford  &  Co. 
to  the  Indorsement   Soon  aftec  the  Issue  of 
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this  receipt,  a  draft  was  drawn  on  Barry 
Ttaayer  &  Ca,  Boston,  Mass.,  bearing  the  sig- 
nature of  R.  H.  Sandtord  &  Co.,  for  a  sum 
approximating  the  value  of  30  bales  of  cot- 
ton, in  favor  of  the  Jasper  Trust  Company; 
and  this  draft,  with  the  bill  of  lading  attach- 
ed, and  Indorsed  to  it  as  copied  at>ove, 
were  forwarded  to  the  trust  company,  and 
by  it  discounted.  That  company  thereupon 
attempted  to  remit  the  proceeds  of  the  draft 
(something  over  f  1,100)  to  R.  H.  Sandford  & 
Co.  at  SulUgent,  and  to  that  end  delivered 
the  money  to  the  Southern  Express  Compa- 
ny, taking  its  receipt  and  obligation  to  pay 
and  deliver  the  same  to  R.  H.  Sandford  & 
Co.  Boon  afterwards  D.  R.  Sandford,  the 
agent  alike  of  the  railroad  and  the  express 
company,  absconded,  carrying  with  him  said 
sum  of  money,  together  with  other  moneys 
obtained  by  similar  practices.  The  bill  of 
lading  acknowledging  the  receipt  of  the  30 
bales  of  cotton  to  be  shipped  was  false  and 
fraudulent,  no  cotton  in  fact  having  been  re- 
ceived. Nor  was  there  such  a  firm  as  R.  H. 
Sandford  &  Co.  The  entire  transaction  was 
planned  and  carried  into  effect  by  D.  R. 
Sandford,  the  agent.  He  issued  the  false  bill 
at  lading:  issued  it  to  R.  H.  Sandford  &  Co., 
when  there  was  no  such  firm  or  business 
house.  He  indorsed  the  pretended  name  of 
this  fictitious  firm  on  the  bill  of  lading,  to 
give  It  negotiability,  and  to  enable  him  to 
consummate  bis  fraudulent  scheme.  The 
money  consigned  to  this  fictitious  firm,  in  due 
course  of  business,  came  to  him  as  the  ex- 
press company's  agent  at  Sulligent,  and  he 
did  not  deUver  it  to  R.  H.  Sandford  &  Co. 
He  could  not,  for  they  were  a  fiction. 

The  Jasper  Trust  Company  instituted  these 
two  suits,— the  one  against  the  railroad  com- 
pany for  the  nondelivery  of  the  30  bales  of 
cotton.  This  suit,  und«-  the  trial  court's  rul- 
ing, terminated  in  favor  of  the  defendant 
The  facts  were  all  agreed  on,  and  at  the  writ- 
ten request  of  the  defendant,  the  railroad 
company,  the  court  charged  the  Jury  that, 
if  they  believed  the  evidence,  they  should 
find  for  the  defendant  They  so  found. 
There  can  be  no  question  that  before  Febru- 
ary 28,  1881,  the  trust  company  was  without 
right  to  maintain  this  action.  Advancing 
money  on  a  false  bill  of  lading  given  by  the 
railroad's  agent  would  have  placed  them  up- 
on no  higher  ground  than  the  person  to  whom 
It  was  improperly  issued  would  have  occu- 
pied. It  was  in  no  sense  a  negotiable  Instru- 
ment. Moore  V.  Robinson,  62  Ala.  537.  On 
February  28,  1881,  (Sess.  Acts,  p.  133.)  the 
act  was  approved,  "to  prevent  the  Issue  of 
,  false  receipts,"  eta  The  principles  of  that 
statute  have  carried  into  the  Code  of  1886, 
commencing  with  section  1175.  We  quote 
from  section  1179:  "If  any  common  carrier, 
not  having  received  things  or  property  for  car- 
riage, shall  g^ve  or  issue  a  bill  of  lading,  or  re- 
ceipt, as  if  such  things  or  property  had  been 
received,  *  •  *  such  carriM:  *  *  •  or 
pwHon  Is  liable  to  any  person  Injured  thereby 


for  all  damages,  Immediate  or  consequential, 
therefrom  resulting."  An  argument,  prepar* 
ed  with  great  labor  and  research,  has  been 
submitted  by  the  appellee.  Its  contention 
is  that  while  D.  R.  Sandford  was  the  accred- 
ited depot  agent  to  execute  bills  of  lading  for 
freight  to  be  transported  on  the  railroad,  he 
had  no  authority  to  execute  such  bills  unless 
the  thing  or  merchandise  to  be  transported 
was  in  fact  received;  that,  as  the  cotton 
specified  in  the  bill  of  lading  was  not  re- 
ceived, Sandford  transcended  his  delegat- 
ed authority  when  he  gave  the  receipt,  and 
fastened  no  liability  on  the  railroad  com- 
pany. This  ingenious  argument  is  follow- 
ed by  many  citations  of  authority.  In  the 
absence  of  our  statute,  the  foregoing  argu- 
ment would  be  conclusive.  The  blU  of  lad- 
lug  not  being,  in  any  sense,  a  negotiable  in- 
strument, the  indorsee  could  asert  no  greater 
rights  than  the  indorser  could  have  asserted. 
2  Am.  &  Bng.  Bnc.  Law,  241,  and  notes.  The 
argument  claims  that  our  statute  has  wrought 
no  change  In  this  rule.  It  seems  to  us  that 
a  full  answer  to  this  contention  is  found  in 
the  fact  that  such  Interpretation  would  prac- 
tically annul  that  part  of  the  statute  which 
we  have  copied.  Corporations  are  artificial 
entities  or  things,  and  can  act  only  through 
human  agency.  Deny  to  them  this  agency, 
and  they  are  left  without  power  to  do  any 
act  or  to  achieve  any  result  The  d^wt 
agent,  in  executing  a  bill  of  lading,  is  the 
railroad  company  speaking  through  him. 
His  delegated  power  is  restricted,  it  is  true, 
for  he  is  authorized  to  receipt  for  freight 
only  when  the  freight  is  actually  delivered  to 
the  railroad.  But  agents  are  sometimes  false 
to  their  trusts,  and  injury  to  innocent  out- 
siders is  the  consequence.  It  was  this  which 
rendered  the  statute  under  consideration  nec- 
essary, and  caused  its  enactment  The  leg- 
islature realized  that  carriers  or  their  agents 
might  be  negligently  or  intentionally  dere- 
lict, and  that  damage,  immediate  or  conse- 
quential, might  result  therefrom.  To  visit  th« 
loss  thus  occasioned  on  the  carrier  was  sim- 
ply placing  the  penalty  wh«-e  personal  fault, 
or  that  of  an  agent,  had  caused  the  injury  to 
be  inflicted.  Not  to  give  the  statute  this  in- 
terpretation is  to  deny  to  It  all  operation 
when  a  corporation  Is  the  carrier.  Its  whole 
intention  was  to  punish  and  prevent  the  giv- 
ing of  a  bill  of  lading  when  the  property  or 
thing  was  not  in  fact  received  for  transpor- 
tation; and,  if  we  limit  the  carrier's  liability 
to  cases  in  which  the  property  or  thing  re- 
ceipted for  Is  actually  received,  do  we  not  leave 
the  statute  without  any  purpose  to  be  accom- 
plished? Its  language  is:  "Not  having  re- 
ceived things  or  property  for  carriage,  shall 
give  or  issue  a  bill  of  lading,  or  receipt,  as  it 
such  things  or  property  had  been  received." 
This  makes  the  statute  precisely  applicable 
to  the  case  we  have  in  hand,  and  not  to  give 
It  such  construction  would  be  to  deny  it  all 
oi>eration  as  against  corporations.  Our  stat- 
ute was  preceded  by  statutes  on  the  same 
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subject  alike  in  England  and  in  many  of  the 
states  of  this  Union.  See  them  referred  to  in 
2  Am.  &  Eng.  Enc.  Law,  241,  242,  and  notes. 
It  was  enacted  to  prevent  frauds  sometimes 
perpetrated  through  spurious  bills  of  lading. 
It  was  not  intended  to  make  them  negotiable 
instruments,  like  bills  of  exchange.  Though 
transferable  "by  indorsement  and  delivery, 
It  does  not  follow  that  all  the  consequences 
Incident  to  the  Indorsement  of  bills  and  notes 
before  maturity  ensue,  or  are  Intended  to  re- 
sult, from  such  negotiation."  The  statute 
must  not  "be  construed  as  altering  the  com- 
mon law,  or  as  making  any  innovation  there- 
in, further  than  the  words  import"  Shaw  v. 
Ralhx>ad  Co.,  101  U.  S.  557.  A  blU  of  lading 
regular  on  Its  face,  and  Issued  by  a  carrier 
or  Its  authorized  agent,  Is  a  certificate  that 
the  person  to  whom  tt  is  Issued  Is  the  shipper 
of  the  property  or  goods  therein  described, 
and  that  they  really  exist,  and  are  subject  to 
the  order  and  direction  of  the  shipper,  unless 
the  bill  of  lading  furnishes  notice  that  such 
is  not  the  fact;  and  our  statute  Is  authority 
for  any  one  to  deal  with-  the  person  to  whom 
such  bill  of  lading  Is  Issued,  on  the  basis  and 
postulate  that  the  property  or  goods  in  fact 
exist,  are  In  the  possession  of  the  carrier,  and 
subject  to  the  conditions  expressed  in  the  bill 
of  lading.  Any  one  to  whom  such  bill  of  lad- 
ing is  indorsed  and  transferred  by  the  person 
to  whom  it  was  Issued,  and  who  parts  with 
value  and  becomes  the  Innocent  holder  of  It 
without  notice,  may  hold  the  carrier  respon- 
sible for  the  truth  of  Its  recitals,  and  for 
damages  to  the  extent  be  may  have  advan- 
ced on  the  faith  of  its  genuineness  and  truth 
as  a  bin  of  lading.  Code  1886,  {  1179,  last 
clause.  As  between  the  railroad  company 
company  and -any  one  who  shows  himself  a 
bona  fide  transferee  and  purchaser  of  the  bill 
of  lading,  the  corporation  Is  estopped  from 
denying  that  It  received  and  holds  the  cotton 
specified  In  the  receipt.  Still,  as  we  have 
said,  such  Indorsed  bill  of  lading  is  not  raised 
to  the  elevated  plane  of  bills  of  exchange 
and  other  negotiable  Instruments.  A  bill  of 
exchange  payable  to  a  fictitious  person  may. 
Tinder  some  circumstances,  be  negotiable,  and 
the  holder,  If  without  notice  and  for  value, 
may  be  protected  against  defenses,  original 
or  intermediate.  1  Daniel,  Neg.  Inst  !  136 
et  seq.  This  principle,  however,  cannot  and 
does  not,  apply  to  bills  of  lading.  They  are 
not  transferable  by  delivery,  and  possession 
of  them  by  any  person,  of  whose  ownership 
the  writing  furnishes  no  proof,  raises  no  pre- 
snmptlon  of  change  of  property  in  the  thing 
receipted  for.  The  statute  makes  no  express 
jHTOVlsIon  for  their  indorsement  or  transfer, 
but  it  is  alike  natural  and  reasonable  that 
any  one  who  claims  to  have  succeeded  to  the 
ownership  of  the  chattels  or  things  expressed 
in  the  writing  must  furnish  the  proof  of  such 
changed  ownership.  Indorsement  will  ac- 
complish this.  Who  can  Indorse?  Only  the 
person  to  whom  the  bill  of  lading  is  given,— 
the  person  the  paper  declares  to  be  the  own- 


er and  shipper,  or  his  authorized  agent  The 
power  exists  in  no  one  else;  and  If  any  out- 
sider, having  no  authority  therefor,  attempt 
to  indorse  or  otherwise  transfer  it,  no  title 
or  right  to  the  property  or  things  therein  ex- 
pressed is  thereby  transferred  or  incumbered. 
It  is  unlike  a  bill  of  exchange  or  negotiable 
note  which  is  perverted  to  a  use  other  than 
that  to  which,  by  the  terms  of  the  agency, 
it  was  alone  authorized  to  be  applied.  Salt- 
marsh  V.  TuthlU,  13  Ala.  390. 

The  question  then  comes  up,  who  can  trans- 
fer a  bill  of  lading,  or  incumber  it,  so  as  to 
vest  a  title  or  right  in  the  transferee?  Mani- 
festly, this  can  be  done  only  by  the  person 
to  whom  It  Is  Issued,  or  with  his  authority:. 
If  a  stranger  obtain  unauthorized  posses- 
sion of  It  and  pervert  it  to  unauthorized 
uses,  no  one  who  trusts  such  stranger,  and 
parts  with  value  on  the  strength  thereof,  can 
claim  damages  of  the  carrier  for  the  Injury 
he  may  thereby  have  sufTered.  It  would  be  his 
own  fault  and  folly  if  he  dealt  with  one  hav- 
ing no  authority  In  the  premises.  He  should 
have  inquired.  The  bill  of  lading  In  the 
present  case  was  Issued  to  s  fictitious  firm. 
There  was  no  such  company  as  R.  H.  Sand- 
ford  &  Co.  That  name  indorsed  on  the  bill 
of  lading  Imported  nothing,  —  represented 
nothing.  The  Jasper  Trust  Company  acquir- 
ed no  rights  from  R.  H.  Sandford  &  Co.,  for, 
being  only  an  imaginary  firm,  it  could  nei- 
ther have  nor  transfer  rights.  The  bill  of 
lading  being  drawn'  In  favor  of  the  person  or 
firm  having  no  real  existence,  how  could  it 
confer  any  rights  on  another?  Manifestly, 
having  no  existence,  it  neither  did  nor  could 
confer  rights;  neither  did  nor  could  indorse 
the  bill  of  lading;  and  the  Jaspev  Trust  Com- 
pany, acquiring  no  rights  save  those  con- 
ferred on  It  by  the  Indorsement,  was  neces- 
sarily put  on  Inquiry  as  to  who  were  R.  H. 
Sandford  &  Co.  That  inquiry  would  have 
led  to  the  discovery  that  there  was  in  fact 
no  such  firm,  but  that  It  was  a  fiction  and  a 
myth.  The  railroad  company  has  done  the 
Jasper  Trust  Company  no  legal  wrong  of 
which  the  latter  company  can  complain.  Its 
failure  to  Inform  Itself  whether  there  was 
such  firm  as  R.  H.  Sandford  &  Co. —  Its 
failure  to  obtain  an  Indorsement  of  the  bin 
of  lading  from  the  person  or  firm  to  which  it 
was  issued— is  a  bar  to  any  claim  of  dam- 
ages it  may  assert  against  the  railroad  com- 
pany. 

The  second  suit  was  against  the  express 
company,  to  recover  the  money  Intrusted  to 
It  We  have  seen  that  the  trust  company 
or  bank  was  made  the  victim  of  fraud  and 
false  pretense.  No  30  bales  of  cotton  were 
in  fact  ddlvered  to  the  railroad  company, 
and  there  was  no  such  firm  or  company  as 
R.  H.  Sandford  &  Co.  If  there  had  been 
such  a  company,  and  the  express  company 
had  delivered  the  package  of  money  to  it 
before  notice  given  not  to  pay,  then  the  ex- 
press company  would  have  performed  its 
whole  contract  anS  the  trust  company  would 
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be  without  remedy.  Such  Is  not  this  case. 
Yarborougb  ▼.  Wise,  5  Ala.  292;  Wilson  ▼. 
Sergeant,  12  Ala.  TT6.  In  the  first  of  these 
cases— that  of  the  Kansas  City.  Memphis  & 
Birmingham  Railroad  Company  — the  facta 
were  agreed  on,  and  it  was  admitted  there 
was  no  such  firm  as  R.  H.  Sandford  &  Co. 
There  was  no  agreement  in  the  case  against 
the  express  company  as  to  what  the  facta 
were.  It  was  tried  on  testimony  adduced. 
We  have  examined  the  transcript  with  care, 
and  have  narrowly  scrutinized  the  testimony, 
all  of  which  is  set  out  in  the  biU  of  excep- 
tions. The  proof  is  fall  that  D.  R.  Sandford, 
the  agent,  did  all  the  writing  and  correspond- 
Ing  which  purports  to  have  been  done  in  the 
name  of  R.  H.  Sandford  &  Co.  The  proof  is 
quite  full  that  there  was  no  such  firm  as  R. 
JEL  Sandford  &  Co.,  wliiie  there  was  not  a 
semblance  of  proof  that  there  was,  or  ever 
had  been,  such  company.  We  malce  this 
statement  because  it  constitutes  an  impor- 
tant factor  in  pronouncing  on  one  or  more 
of  the  charges  requested.  According  to  the 
testimony,  if  believed,  the  simple  and  naked 
facts  of  this  case  may  be  summarized  aa 
follows:  Through  the  fraud  and  false  pre- 
tense of  D.  R.  Sandford,  the  Jasper  Trust 
Company  was  induced  to  deliver  its  money 
to  the  Southern  Express  Company  to  be  car- 
ried and  delivered  to  R.  E.  Sandford  &  Co. 
at  Suiligent  The  express  company  received 
and  receipted  for  the  paclcage,  carried  it  to 
Suiligent,  where  It  was  received  by  the  ex- 
press company's  agent,  and  by  him  convert- 
ed and  embezzled.  The  express  company  has 
never  performed  the  contract  it  entered  into, 
by  paying  the  money  to  R.  H.  Sandford  & 
Co.,  or  to  any  one  else  authorised  to  receive 
it  The  present  suit  is  brought  to  recover 
that  money  as  still  constructively  in  the  pos- 
session of  the  express  company.  It  is  ele- 
mentary law  tliat  If  one,  through  mistalte  of 
fact,  false  r^resentation,  or  fraud,  obtain 
mon^  from  another,  an  action  lies  to  re- 
cover it  back,  on  the  simple  principle  that 
the  one  has  mon^  which  ex  aequo  et  bono 
belongs  to  another.  2  Daniel,  Neg.  Inst  ( 
186  et  seq.;  Bisb.  Cont  {  226;  1  Pars.  Cont 
bottom  page  496;  8  Rand.  Com.  Paper,  { 
1486;  RuthKford  v.  Mclvor.  21  Ala.  760;  1 
Brick.  Dig.  p.  140.  i  72;  Wilson  ▼.  Sergeant, 
supra.  So,  If  money  be  transmitted  through 
fraudulent  procuration,  and,  while  the  money 
is  in  transit  the  fraud  is  discovered,  and  the 
bearer  or  carrier  is  notified  not  to  deliver, 
then  such  bear«r  or  carrier  becomes  the  cus- 
todian of  the  money  for  the  use  and  benefit 
of  him  who  remitted  it  and  is  liable  to  ac- 
count to  him  therefor.  But,  after  dellvoy, 
demand  and  notice  come  too  late.  The  rule 
in  such  case  is,  to  this  extent  analogous  to 
that  which  obtains  in  stc^pages  in  transitu. 
2  Am.  &  Eng.  Enc.  Law,  855;  Bish.  Cont  { 
802.  That  part  of  the  court's  general  charge 
to  which  exception  was  reserved  is  in  pre- 
cise accordance  with  our  views,  and  is  free 
from  error.    For  the  same  reason  the  first 


charge  asked  was  rightly  refused.  The  sec- 
ond charge  asked  was  abstract  in  that  tboe 
was  no  testimony  to  support  it  No  testi- 
mony offered  tended  to  show  that  D.  R.  Sand- 
ford was  a  member  of  the  firm  of  R.  H. 
Sandford  &  Co.,  or  in  fact  that  there  was 
such  firm.  It  was  proved  to  I>e  fictitloua. 
This  diarge  was  rightly  refused  for  this 
reason.  3  Brick.  Dig.  p.  113,  {  106.  There 
is  nothing  in  the  other  charges.  On  the  case 
made  by  the  testimony,  giving  fuU  weight  to 
everything  claimed  l^  defendant  as  in  Its 
favor,  the  trial  court  would  have  been  Justi- 
fied in  giving  the  general  charge  in  favor  of 
the  plaintiff.  Such  being  the  case,  we  will 
not  inquire  specially  into  the  court's  rulings 
in  receiving  testimony  offered  by  plaintiff. 
Whether  some  portion  of  it  was  material  or 
not  it  neither  strengthened  plaintiff's  case  in 
any  material  point,  as  shown  by  the  unchal- 
lenged testimony,  norcould  it  weaken  the  de- 
fense attempted  to  be  made.  In  such  condi- 
tions it  is  not  a  reversible  error  to  receive 
Illegal  testimony.  Seymour  v.  Farquhar,  83 
Ala.  292,  8  South.  486,  and  authorities  cited. 
It  is  not  intended,  in  wliat  we  liave  stated, 
to  affirm  that  Illegal  testimony  was  received 
in  this  case.  The  fundamental  fact  on  which 
plaintiff's  right  of  recovery  depended  was  D. 
R.  Sandford's  machinationB,  tlurough  which 
he  deceived  the  Jasper  Trust  Company,  and 
Induced  it  to  remit  its  money  to  the  myttdcal 
R.  H.  Sandford  &  Co.  Every  step  taken  in 
that  chainwork  was  part  and  parcel  of  the 
fraud  he  so  successfully  designed  and  perpe- 
trated. It  cannot  be  questioned  that  every 
act  done  which  contributed  to  the  consum- 
mation of  the  particular  wrong  complained  of 
In  this  case  was  material  and  p^tinent  tes- 
timony to  go  before  the  Jury. 

There  is  no  error  in  either  of  the  records, 
and  each  of  the  Judgments  must  be  affirmed. 
Affirmed. 

COLEMAN,  J.,  not  sitting.  McOLBLLAN, 
J.,  dissenting. 


(»  Al*.  SM) 

DICKINSON  «t  aL  V.  NA'nONAL  BANK  OB* 

REPUBLIC 
(Supreme  Court  of  Alabama.    Auril  28,  1893.) 

FBAUSOUniT  CONVBTJLXCBS— SlXPLB   CHIDTrOBS— 
ACOOUNTINO  BT  Q-BA.KTCa. 

A  creditor  without  a  lien,  l>eing  permit- 
ted by  Code,  (  3544.  to  sue  in  chancery  to  dis- 
cover or  subject  to  Ms  claim  any  property  fraud- 
ulently conveyed  by  his  debtor,  may  call  the 
transferee  to  account  for  the  prtx^eeds  of  sach 
property  sold  by  him. 

Appeal  from  chancery  court  Barbour  coun- 
ty; John  A.  Foster,  Chancellor. 

Bill  by  the  National  Bank  of  the  Republic 
against  H.  DIcIdnson  and  others  for  an  ac- 
counting. Demurrw  overruled.  Defendants 
appeal     Affirmed. 

The  bill  alleges  that  the  property,  or  the 

*  Rehearing  doiied  Febniazy  18,  1893^ 
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most  of  It,  which  it  is  averred  was  fraudn- 
lently  Bold,  has  been  disposed  of,  and  Its  pro- 
ceeds appropriated  by  the  vendees  of  said  H. 
Dickinson;  and  it  therefore  seeks  to  have  a 
lien  on  all  the  property,  or  upon  the  proceeds 
thereof,  and  also  asks  for  a  personal  Judg- 
ment against  each  of  the  defendants.  The 
defendants  demurred  to  the  bill  on  the 
grounds  that  It  contained  no  equity;  that  the 
complainant  had  full,  adequate,  and  com- 
plete remedy  at  law;  and  that  the  relief  ask- 
ed as  to  a  personal  decree  against  all  of  the 
defendants  was  such  as  a  court  of  law  was 
oon^ketent  to  give.  Each  ground  of  the  de- 
murrer was  overruled,  and  the  chancellor's 
decree  in  that  behalf  is  assigned  as  error. 

S.  H.  Dent,  Jr.,  tor  appellants.  A.  H.  Mei- 
rill,  for  appellee. 

HEAD,  X  Section  3544  of  the  Code  reads 
as  follows:  "A  creditor  without  a  lien  may 
file  a  bill  in  chancery  to  discover  or  to  sub- 
ject to  the  payment  of  his  debt  any  property 
which  has  been  fraudulently  transferred  or 
conveyed,  or  attempted  to  be  fraudulently 
transferred  or  conveyed,  by  his  debtor."  H. 
Dickinson,  a  debtor  by  simple  contract  mere- 
ly to  the  complainant,  the  National  Bank  of 
the  Republic,  as  the  bill  avers,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors,  sold 
and  transferred  to  his  codefendants  the  stock 
of  goods  and  other  property  mentioned  in 
the  bill,  of  value  more  than  sufficient  to  pay 
complainant's  debt,  which  property  the  said 
fraudulent  purchasers  afterwards  sold,  and 
appropriated  the  proceeds  thereof  to  their 
own  use.  The  averments  of  the  bill  make 
a  clear  case  of  fraudulent  disposition  of  the 
property  by  Dickinson,  participated  In  by  the 
purchasers.  The  bill  prays  for  an  account- 
ing to  ascertain  the  amount  of  complainant's 
demand,  and  also  to  ascertain  the  value  of 
the  property  which  went  into  the  possession 
of  said  purchasers,  under  the  fraudulent  sale, 
and,  on  final  hearing,  for  personal  decrees 
against  the  defendants  for  the  amount  found 
due  complainant,  and  for  general  relief. 

The  question  is  raised  by  demurrer  wheth- 
er the  statute  above  copied  should  be  so  In- 
terpreted as  that  the  remedy  therein  provid- 
ed can  be  made  to  reach  the  proceeds  of 
property  fraudulently  conveyed  by  the  debt- 
or, in  the  hands  of  the  purchaser,  who,  after 
the  sale,  converted  It;  or  whether  the  reme- 
dy is  confined  to  a  subjection  of  the  prop- 
erty itself  to  the  payment  of  the  creditor's 
demand.  Prior  to  this  statute,  a  creditor  by 
simple  contract  had  no  remedy  by  bill  in 
equity  to  reach  and  subject  property  fraud- 
ulently transferred  by  his  debtor.  Only  cred- 
itors who  had  reduced  their  demands  to  Judg- 
ment and  exhausted  their  legal  remedies 
against  the  debtor  could  obtain  such  relief 
in  the  chancery  court  The  statute  was  en- 
acted to  cure  that  disability.  It  is  remedial 
in  its  nature,  and  must  receive  that  liberal 
construction  and  enforcement  which  will  give 


full  effect  to  the  beneficial  object  the  legisla- 
ture Intended  to  be  accomplished.  It  will 
not  be  expounded  by  any  narrow  or  strict 
rules  of  Interpretation  tending  to  Impair  the 
efficiency  of  the  remedy  given.  2  Brick.  Dig. 
p.  461,  a  16,  17;  Jones  v.  Smith,  02  Ala.  455, 
9  South.  179.  Thus  construed.  It  Is  manlf  eirt 
the  purpose  was  to  confer  upon  simple  con- 
tract creditors  the  same  rights  and  remedies 
which  Judgment  creditors  who  had  exhaust- 
ed their  legal  remedies  then  had,  to  reach, 
through  the  chancery  court,  property  of  the 
debtor  liable  to  satisfy  debts,  which  had 
been  fraudulently  conveyed,  or  attempted  to 
be  fraudulently  conveyed,  by  the  debtor. 
Wels  V.  Goetter,  72  Ala.  250;  Bromberg  t. 
Heyer,  69  Ala,  22;  Reynolds  v.  Welch,  47 
Ala.  200;  Evans  t.  Welch,  63  Ala.  250.  In 
determining  the  question  now  presented  we 
may  therefore  have  recourse  to  precedents 
and  adjudged  cases  touching  the  rights  and 
remedies  of  such  Judgment  creditors  In  re- 
spect of  the  subjection  by  bill  in  equity  of 
the  proceeds  of  fraudulently  assigned  proper- 
ty in  the  hands  of  the  fraudulent  grantee  or 
donee.  Ih  Ferguson  v.  Hlllman,  56  Wis.  190, 
12  N.  W.  889,  the  court,  in  a  case  in  principle  ■ 
like  the  present,  used  this  language:  "If  the 
fraudulent  grantee  in  possession  of  the  prop- 
erty of  the  debtor  cannot  be  protected  for 
the  money  or  other  consideration  he  may 
have  given  for  the  transfer,  as  against  the 
creditors  of  such  debtor.  It  would  seem  to 
follow  as  a  necessary  consequence  that  such 
grantee  cannot  be  protected  in  the  posses- 
sion of  the  proceeds  of  such  property  re- 
ceived by  him  on  a  sale  thereof.  The  prop- 
erty in  the  hands  of  the  fraudulent  purchaser 
is  held  by  him  In  trust  for  the  creditors  of  his 
fraudulent  vendor,  and  when  the  property  Is 
converted  Into  money  the  money  Is  Impressed 
with  the  same  trust.  The  original  convey- 
ance being  void  as  to  creditors,  no  title  as  to 
them  ever  passed  to  the  grantee;  and.  If 
he  sells  it,  and  receives  the  money,  he  must 
hold  the  money  for  the  benefit  of  creditors. 
In  equity  such  money  in  the  hands  of  tne 
fraudulent  grantee  Is  held  for  the  benefit  of 
the  creditors,  and,  although  they  may  not  be 
able  to  maintain  an  action  at  law  for  money 
had  and  received  for  their  use,  because  they 
were  never  the  owners  of,  or  had  the  title 
to,  the  property  which  has  been  converted 
Into  such  money,  yet  a  court  of  equity,  hav- 
ing all  the  parties  interested  before  it,  may 
make  sach  order  as  to  the  application  thereof 
as  would  be  just.  If  the  coiut,  in  a  proper 
case,  would  have  the  power  to  order  the 
fraudulent  grantee  to  pay  money  received  by 
him  in  satisfaction  of  the  debt  of  a  creditor, 
then  the  fact  that  it  directed  a  personal  judg- 
ment to  be  rendered  against  him  for  the 
money  so  received,  and  that  the  amount  be 
collected  on  execution,  would  be  a  mere  mat- 
ter of  form,  which  does  not  prejudice  his 
rights,  and  of  which  he  cannot  complain." 
This  doctrine  is  fully  sustained  by  the  fol- 
lowing   authorities:    Fullerton  v.  Viall,  42 
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How.  FT.  294;  Glllett  r.  Bate.  86  N.  T.  87; 
Murtba  y.  Cmrley,  90  N.  T.  872;  Qulnby  t. 
Straus,  Id.  C64;  Post  t.  Stiger,  29  N.  J.  Bq. 
558;  Robinson  y.  Bank,  85  Tenn.  3C3,  3  S. 
W.  656;  Wait,  Fraud.  CJonv.  8  177  et  aeq. 
Bump  on  Fraudulent  Conveyances,  citing 
many  authorities,  states  It  as  follows:  "The 
grantee  Is  construed  to  be  a  trustee  for  the 
creditors,  and  as  such  Is  responsible  for  all 
his  acts  In  disposing  of  the  property  fraudu- 
lently conveyed  to  him.  If  he  has  parted 
with  it  be  must  account  tor  the  value.  Is 
autem  dolo  malo  emit,  bona  fide  autem  emen- 
ti  vendldlt,  in  soUdum  pretlum  rei  quod  ac- 
ceplt  tenebltur.  A  court  of  equity  follows  the 
proceeds  of  the  property,  and  affords  a  rem- 
edy by  turning  the  legal  owner  Into  a  trustee 
for  the  benefit  of  creditors.  The  proceeds 
may  be  followed  into  any  property  in  which 
they  have  been  invested,  so  far  as  they  can 
be  traced.  The  grantee  is  liable  for  property 
which  he  lias  converted  to  bis  own  use.  If 
be  sells  tho  property,  and  receives  Insuffl- 
dent  security,  the  loss  falls  upon  him,  and 
not  upon  the  creditors.  If  he  Impedes  the 
creditors  by  unnecessary  litigation,  he  will 
be  held  to  make  good  all  loss  wliicb  may  be 
occasioned  by  his  unjust  Interference.  When 
he  gives  notes  as  a  consideration  for  the  trans- 
fer, he  furnishes  the  debtor  with  facilities 
for  defrauding  bis  creditors,  and  will  there- 
fore be  held  liable  for  the  notes  that  are  mis- 
applied. If  the  property  has  been  mixed 
with  other  property  of  the  grantee,  so  that 
the  proceeds  cannot  be  ascertained,  he  may 
be  charged  with  the  value  and  Interest  there- 
on." Bump,  Fraud.  Cony.  608.  We  are  en- 
tirely satisfied  with  the  correctness  of  the 
principles  here  stated,  and  hold  that,  under 
our  statute,  they  apply  in  behalf  of  a  simple 
contract  creditor  proceeding  by  bill  in  equity, 
to  the  same  extent  that  they  are  applicable 
in  behalf  of  Judgment  creditors  who  have 
extiausted  their  legal  remedies.  The  pro- 
ceeds of  the  property  fraudulently  conveyed, 
in  the  hands  of  the  fraudulent  vendee,  may 
be  condemned  and  ordered  paid  to  the  cred- 
itor, or  the  right  enforced  against  the  vendee 
by  personal  decree  and  execution.  So,  also, 
if  the  goods  have  been  otherwise  converted  or 
appropriated  by  the  fraudulent  vendee,  he  is 
liable,  upon  an  accounting,  by  personal  de- 
cree and  execution,  to  pay  the  value  thereof, 
in  discharge  of  the  claim  of  the  creditor. 
The  bill  contains  equity,  and  the  demurrer 
woa  properly  overruled.    Affirmed. 


(100  Ala.  148) 

SCHOI/ZB  et  aL  V.  STEINBR  «t  al.> 
(Supreme  Court  of  Alabama.    Nov.  14,  1893.) 
Equitt  Plsadino  —  Motion  to  Dismiss  Bnx  — 
Sst-Ofv  bt  Sukbtt— Right  or  Appbai. — ^I>IS80- 

LDTIOS  OT  INJONOTION. 

1.  Where  the  court  overrules  modonB  to 
dismiss  a  bill  for  want  of  equity  and  to  dis- 
•olve  the  temporary  injunction  granted  thereon, 

'  Rehearing  denied  February  13,  1894. 


any  defendant  Injnrlonsly  aifeeted  by  sadi  de> 
cree  may  appeal  therefrom,  though  he  is  not 
the  one  wlio  made  the  modons  wliich  were  over- 
ruled. 

2.  Where  the  principal  has  a  valid  daim 
against  the  creditor,  the  surety  will  be  allowed 
in  equity  to  show  the  principal  s  insolvency,  and 
set  off  such  claim  against  the  creditor. 

3.  An  averment  in  the  t^  wliich  is  a  mere 
conclusion  cannot  be  attacked  by  a  motion  to 
dismiss  the  bill  for  want  of  equity,  but  on  snch 
motion  the  defective  averment  will  l>e  treated 
as  amended. 

4.  Where,  if  defendant's  allegations  are 
true,  the  injunction  granted  plaintiff  will  not 
harm  defendant,  and,  if  piaintiff's  allegations 
are  true,  a  dissolution  will  do  him  irreparable 
injury,  tlie  injunction  will  not  be  dissolved. 

Appeal  from  chancery  court,  Jefferson  cotm- 
ty;  Thomas  Cobbs,  Chancellor. 

Bill  by  B.  Steiner  and  SoL  Levi  against 
Bol>ert  Scholze  and  others.  From  a  decree 
overruling  motions  to  dismiss  the  bill  for 
want  of  equity,  and  to  dissolve  an  injunction, 
defendant  Scholze  appeals.    Affirmed. 

Complainants  were  sureties  on  an  appeal 
bond  given  by  Emll  Lesser  fbr  an  appeal  to 
the  supreme  court  In  the  case  of  H.  Scholze 
and  B.  Lesser  against  Robert  Scholze  and  the 
Francis-CJhenoweth  Hardware  Company,  and 
the  bill  prayed  for  an  Injunction  restraining 
the  said  Robert  Scholze  from  enforcing  by 
execution  the  Judgment  rMidered  against  the 
complainants  by  the  supreme  court,  and  tliat 
they  be  allowed  to  set  off  against  the  Judg- 
ment rendered  against  them,  the  complain- 
ants, a  Judgment  rendered  in  favor  of  Allen 
&  Taylor  against  H^man  Scholze,  and  that 
as  to  the  balance  the  defendants  be  required 
to  Interplead  with  each  other. 

Lomax  Pittman  and  James  B.  Webb,  for 
appellant  Cabaniss  &  Wealdey,  tor  appd- 
lees. 

STONB,  O.  T.  The  appeal  in  this  case  la 
from  the  decree  of  the  chancery  court  over- 
ruling a  motion  to  dismiss  the  bill  for  want 
of  equity,  and  also  a  motion  to  dissolve  the 
injunction  on  the  denials  of  the  answer,  and 
for  want  of  equity  in  the  bilL  No  other 
questions  are  presented  for  review  in  this 
court  The  facts  set  forth  in  the  bill  are,  in 
brief,  as  follows:  On  the  5th  day  of  Septem- 
ber, 1889,  Allen  &  Taylor  recovered  a  Judg- 
ment against  Herman  Scholze,  in  the  city 
court  of  Birmingham,  for  the  sum  of  $105.67 
and  costs  of  suit  On  June  3,  1890,  Herman 
Scholze  recovered  Judgment  in  the  city  court 
of  Birmingham  against  Emll  Lesser  tor 
$322.30  and  costs  of  suit,  and  immediately 
thereafter  transferred  the  same  to  Robert 
Scholze.  In  June,  1890,  after  the  above-men- 
tioned transfer,  and  without  notice  thereof, 
Lesser  purchased  the  Judgment  of  Allen  & 
Taylor  against  Herman  Scholze.  The  Judg- 
ment in  favor  of  Herman  Scholze  against 
Emll  Lesser  was  appealed  by  the  latter 
to  the  supreme  court,  (9  South.  273.)  ap- 
pellees. Steiner  and  Levi,  becoming  si^re- 
ties  on  the  supersedeas  appeal  bond.  In 
May,  1891,  this  Judgment  was  affirmed  by 
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the  supreme  court  against  Lesser,  and  ap- 
pellees as  sureties  on  the  appeal  bond, 
witb  Interest,  damages,  and  costs.  At  the 
fall  term,  1890,  of  the  circuit  court  of  Jeffer- 
son county,  the  Francls-Chenoweth  Hard- 
ware C<ompany  recovered  Judgment  against 
Herman  Scholze  for  $281.88  and  costs  of 
suit,  on  which  a  writ  of  garnishment  was 
sued  out,  (after  the  Lesser  Judgment  was  af- 
firmed,) and  was  served  on  appellees  Steiner 
and  Levi.  The  garnishees  answered,  setting 
out  the  facts  as  hereinabove  detailed,  and 
suggested  Bobert  Scholze  as  a  claimant 
After  the  filing  of  their  answer,  the  gar- 
nishees, by  their  attorney,  applied  to  the  at- 
torney of  the  Francis-Ohenoweth  Hardware 
Company  to  know  if  they  might  with  safety 
pay  to  Robert  Scholze  the  amount  they  real- 
ly owed  after  deducting  the  amount  of  the 
Allen  &  Taylor  judgmeat,  and  were  warned 
not  to  do  80.  It  Is  farther  averred  In  the 
bill  that  the  transfer  of  the  Judgment  by 
Herman  Scholze  to  Robert  Scholze  "was  not 
made  in  good  talth,  but  for  the  purpose  of 
hindering,  delaying,  or  defrauding  the  credit- 
ors of  said  Herman  Scholze,  Allen  &  Taylor 
among  the  number,  to  whose  rights  the  said 
B.  Lesser  has  succeeded."  It  is  also  averred 
that  Lesser  had  offered  to  set  off  his  Judg- 
ment against  Herman  Scholze  in  diminution 
of  the  Judgment  in  favor  of  Herman  Scholze 
against  him  and  appellees,  which  offer  was 
declined:  -  that  Robert  Scholze  had  caused 
execution  to  be  issued  in  the  name  of  Her- 
man Scheie  for  his  use  against  Lesser  and 
appellees  for  the  full  amount  of  the  Judg- 
ment, and  was  about  to  have  the  same  levied 
on  appdlees'  property;  that  executions  have 
been  issued  against  Herman  Scholze  on  the 
Allen  &  Taylor  Judgment,  but  were  returned 
"No  property;"  that  Robert  Scholze  is  a  non- 
resident, and  has  no  property  in  the  state 
subject  to  execution,  and  that  Herman 
Scholze  is  insolvent;  that  neither  complain- 
ants (appellees)  not  Lesser  can  exercise  the 
statutory  right  of  setting  off  the  one  Judg- 
ment against  the  other,  when  executions  are 
issued,  because  the  Judgment  ovrned  by  Les- 
ser is  against  Herman  Scheie,  while  the  ^e- 
cation  issued  against  Lesser  and  appellees  Is 
In  the  name  of  Herman  Scholze,  for  the  use 
of  Robert  Scholze,  who  claims  and  controls 
the  same.  There  are  also  appropriate  aver- 
ments in  the  bill  denying  all  collusion  in  re- 
spect of  the  Interpleader.  The  bill  seeks  to 
set  off  the  Allen  &  Taylor  Judgment  pro 
tanto  against  the  Herman  Scholze  Judgment, 
and,  as  to  the  balance  of  the  last-named  Judg- 
ment, to  require  an  interpleader  between 
Robert  Scholze  and  the  Francis-Chenoweth 
Hardware  CJompany.  A  temporary  injunc- 
tion was  granted  restraining  the  collection  of 
the  Judgment  by  Herman  and  Robert  Scholze 
until  the  determination  of  the  rights  of  the 
parties.  The  Francis-Chenoweth  Hardware 
Company  answered,  admitting  all  the  allega- 
tions of  the  bill.  Robert  and  Herman  Scholze 
filed  a  Joint  and  several  answer,  admitting 


the  several  Judgments,  but  denying  that  Les- 
ser bought  the  Allen  &  Taylor  Judgment 
without  notice  of  the  transfer  «f  the  Her- 
man Scholze  Judgment  to  Roboit  Scholze. 
They  deny  that  the  transfer  of  said  Judg- 
ment to  Robert  Scholze  was  fraudulent,  and 
also  deny  the  right  of  set-off  as  claimed  in 
the  bill.  They  also  set  up  affirmatively  that 
Lesser  bought  the  Allen  &  Taylor  Judgment 
with  notice  of  the  previous  transfer  of  the 
Herman  Scholze  Judgment  to  Robert  Scholze. 
The  chancery  court  overruled  the  motions  to 
dismiss  the  bill  for  want  of  equity  and  to 
dissolve  the  Injunctions.  The  ccH-rectness  of 
that  ruling  is  the  question  Involved  in  the 
appeal.  Appdlees'  counsel,  however,  as  a 
preliminary  question,  urge  that  the  assign- 
ments of  error  cannot  avail  appellant,  tor 
the  reason  that  it  does  not  appear  affirma- 
tively from  the  record  that  Robert  Scholze 
was  the  movant  in  the  motion  to  dismiss  the 
bill  and  dissolve  the  injunction.  The  mo- 
tion ler  not  set  out  in  the  record,  and  there 
were  several  defendants  besides  Robert 
Scholze.  The  decree  of  the  court  simply  re- 
cites that  the  cause  was  submitted  "on  the 
motion  to  dismiss  the  bill  for  want  of  equity 
therein,  and  on  the  denial  in  the  answer," 
without  stating  by  whom  it  was  made.  It 
sufficiently  appears  from  the  record  that  the 
Interest  daimed  by  Robert  Scholze  in  the 
subject-matter  of  the  controversy  was  Inju- 
riously affected  by  the  decree  of  the  court. 
That  fact  gives  him  the  right  of  appeal, 
whether  he  was  or  not  the  party  who  actual- 
ly submitted  the  motion  upon  which  the  de- 
cree was  rendered.  Furthermore,  the  only 
answer  containing  any  denial  of  the  equity 
of  the  bill  is  the  Joint  answer  of  Robert  and 
Herman  Scholze.  The  answer  of  the  other 
defendant  admits  every  allegation  of  the  bill. 
It  is  a  reasonable  inferaice  from  these  facts 
that  the  motion  to  dismiss  the  bill  for  want 
of  equity  and  to  dissolve  the  Injtinctlon  upon 
the  de&ials  in  the  answer  was  submitted  by 
the  parties  who  had  Jointly  denied  the  equi- 
ties of  the  bill,  and  not  by  the  party  who  had 
admitted  in  its  answer  all  the  averments  of 
the  biU. 

€k>ing  now  to  the  main  question,  it  will 
be  seen  from  the  above  statement  of  the  avo-- 
ments  and  prayer  of  the  bill  that  its  purpose 
Is  twofold:  First,  to  set  off  pro  tanto  the 
Allen  &  Taylor  Judgment  against  the  Judg- 
ment of  Herman  Scholze  against  licsser;  and, 
second,  to  require  the  Francis-CSienoweth 
Hardware  Company  and  Robert  Scholze  to 
Interplead  as  to  the  balance  of  the  Lesser 
Judgment  remaining  after  the  allowance  of 
the  set-off.  Ordinarily,  a  surety,  when  sued 
upon  his  obligation,  cannot  avail  himself  of 
an  independent  cause  of  action  existing 
against  the  plaintiff  in  favor  of  his  principal 
as  a  defense  or  counterclaim.  It  is  for  the 
principal  to  determine  what  use  he  will  make 
of  such  cause  of  action,  and  the  surety  can- 
not control  his  discretion.  Lash»  y.  Wil- 
liamson, 65  N.  Y.  619;    Mwgan  t.  Smith,  7 
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Hun,  2M.  By  fltatnte  In  this  state  (Code,  { 
2681)  It  Is  provided  that  a  comaker  or  surety, 
sued  alone,  may,  with  the  consent  of  bis  co- 
maker or  principal,  avail  himself,  by  way  of 
set-off,  of  a  debt  or  liquidated  demand  dae 
from  the  plaintiff  at  the  commencement  of 
the  suit  to  such,  comaker  or  principal.  But 
this  statute  by  its  terms  Is  confined  to  cases 
where  the  surety  Is  sued  alone,  and  where  he 
has  the  consent  of  the  principal  to  avail  him- 
self of  the  set-off,  and,  consequently,  gives 
no  support  to  the  bill  In  this  case.  Appd- 
lees'  right  of  set-off  Is  Independent  of  the 
statute,  and  Is  referable  to  the  Jurisdiction  in 
courts  of  equity  arising  in  such  cases  from 
the  Insolvency  of  the  principal.  The  doctrine 
generally  recognized  is  that,  where  the  prin- 
cipal has  a  valid  claim  against  the  credltw, 
the  surety  will  not  be  compelled  to  pay  the 
claim,  and  seek  a  doubtful  remedy  against 
the  Insolvent  principal,  but,  on  being  sued  on 
bis  ccmtract,  will  be  allowed  In  equity  to 
show  the  Insolvency  of  his  principal,  and  set 
off  the  claim  against  the  creditor.  Morgan  v. 
Smith,  supra;  Gillespie  v.  Torrance,  25  N.  Y. 
306.  According  to  this  rule,  the  Insolvency 
of  Lesser,  the  principal,  furnishes  a  special 
ground  of  equity,  giving  to  the  court  juris- 
diction of  the  question  of  set-off  presented  by 
the  bill,  and  sufficiently  establishes  the  ri^t 
of  appellees.  In  equity,  to  set  off  pro  tanto  the 
judgment  of  Allen  &  Taylor  against  Herman 
Scholze,  which  was  purchased  by  Lesser,  un- 
less that  right  Is  defeated  by  the  priot  trans- 
fer by  Herman  Scholze  to  Robert  Scholze  of 
his  judgment  against  Lesser  and  appellees. 
Watts  T.  Sayre,  76  Ala.  397,  400.  If  that 
transfer  was  valid,  the  right  of  set-off  would 
thereby  be  defeated.  But  the  bill  attempts 
to  show  its  InTalidlly  by  attacking  it  for 
frand,  and  this,  as  hereinabove  shown.  Is 
done  by  simply  avoring  that  "said  transfer 
was  not  made  in  good  faith,  but  for  the  pmv 
pose  of  hindering,  delaying,  or  defrauding  the 
creditors  of  the  said  Herman' Scholze,  Allen  & 
Taylor  among  the  number,  to  whose  rights 
the  said  Emil  Lesser  has  succeeded."  We 
have  often  hdd  that  an  averment  substan- 
tially In  this  language  Is  nothing  more  than 
the  avermmt  of  a  conclusion,  and  therefore 
Insufficient,  when  challenged  by  special  de- 
murrer. Flewellen  v.  Orane,  58  Ala.  629; 
Lipscomb  V.  McGlellan,  72  Ala.  15&  The 
qoestion  is  different  when  raised  by  a  motion 
to  dismiss  the  bill  for  want  of  equity,  as  It 
now  comes  before  us.  In  Seals  v.  Robinson, 
75  Ala.  863,  we  said:  "A  motion  to  dismiss 
for  want  of  equity  Is  not  the  equivalent  of  a 
demurrer;  nor  is  It  appropriate  to  reach  mere 
defects  or  Insufficiencies  of  pleading  curable 
by  amendment,  which  is  matter  of  right  at 
any  time  b^ore  final  decree.  It  should  be  en- 
tertained only  when,  admitting  the  facts  ap- 
parent <Mi  the  face  of  the  bill,  whether  well 
or  Illy  ideaded,  the  complainant  is  without 
right  to  equitable  relief."  To  the  same  effect 
are  the  following  authorities:  Glover  v.  Hem- 
bree,  82  Ala.  32^  8  South.  251;    Haynes  r. 


Short,  88  Ala.  662,  7  South.  157.  We  must 
therefore,  on  this  motion,  treat  the  defects  in 
this  -avwrnait  as  amended,  and,  consequent- 
ly, regard  the  bill  as  showing  the  Invalidity 
of  the  transfw.  It  may  be  the  same  conclu- 
sion results  from  the  fact  that  the  Allen  & 
Taylor  judgment  Is  shown  to  have  been  in  ex- 
istence when  the  transfer  of  the  judgment 
was  made  by  Hainan  Scholze,  and  that  the 
latter  was  Insc^oit,  npon  the  principle  that 
the  transfer  of  property  by  an  Insolvent  la 
presomptivdy  frandolent  as  against  existing 
creditors,  which  presomptlon  Is  only  over- 
come by  proof  of  a  sufflclent,  valuable  con- 
sideration paid  for  the  transfer. 

Again,  It  Is  expressly  denied  In  the  bill  that 
Lesser  had  knowledge  or  notice,  when  he 
bought  the  Allen  &  Taylor  judgment,  that 
the  judgment  of  Herman  Scholze  against 
Lesser  had  been  transferred;  and  there  Is 
nothing  In  the  bill  showing  that  the  latter 
transfer  was  entered  of  record.  TUs  last 
fkct  only  appears  from  the  answer.  Carroll 
T.  Malone,  28  Ala.  621.  Looking  to  the  alle- 
gations of  the  bill  alone,  the  alleged  transfer 
by  Herman  Scholze  of  his  judgment  against 
Xiesser  to  Robert  Scholze  Interposes  no  ob- 
stacle to  the  right  of  set-off  sought  by  the 
bin,  and  that  ground  of  equitable  relief  Is,  as 
against  the  motion  to  dismiss  the  bill  for 
want  of  equity,  made  out  by  Its  averments. 
Wood  y.  Steele,  65  Ala.  436.  Having  reached 
the  condaalon  that  the  bill  contains  equity  In 
one  aspect.  In  which  it  is  filed,  It  Is  unneces- 
aary  to  decide  whether  it  Is  also  malntalnaUe 
In  Its  second  aspect  or  alternative,  viz.  as  a 
bill  of  Interpleader,  That  question  has  not 
been  raised  by  demurrer,  and  may  not  be. 
We  will  not  anticipate  It  Inasmuch  as  the 
bill  contains  equity.  It  was  not  a  matter  of 
absolute  right  in  the  defendants  to  the  bill 
to  have  the  Injunction  dissolved  upon  the  de^ 
Dials  of  the  answer.  The  role  in  such  cases 
has  been  well  expressed  as  follows:  "Where, 
tf  the  defendant's  allegations  are  true,  the  In- 
junction will  do  him  no  harm,  and,  if  the 
plaintiff's  allegations  are  true,  a  dlssolatftm 
will  involve  him  in  irreparable  injory,  the 
injunction  wUl  not  be  dissolved."  McBrayer 
y.  Etardin,  7  Ired.  Bq.  1;  Purndl  v.  Daniel,  8 
Ired.  Eq.  9.  We  discover  no  error  in  the  rec- 
ord and  proceedings  of  the  chanceiy  court 
Its  decree  Is  affirmed. 


ROBERSON  V. 


(UO 
STATH.* 


37) 


(Supreme  Court  of  Alabama.    Dec.  19,  1893.) 
lNTOXiai.Tnia  Liqcoks — Illxoai.  Disposition — 

PaOSBCCTION— EVIDBNCE. 

1.  Under  a  statute  prohibiting  "the  sell- 
ing, giving  or  otherwise  disposing  of"  Intoxicat- 
ing liquors  without  a  license,  the  words  "or 
otherwise  disposing  of  refer  to  a  disposition  of 
the  same  class  as  a  sale  or  gift. 

2.  On  a  prosecution  under  the  statute,  a 
conviction  can  be  had  on  testimony  of  a  wit- 

*  Rehearing  denied  February  13,  1894 
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neas  that  he  came  Into  defendant's  barber 
shop,  and  asked  him  if  he  had  anr  whisky,  and, 
on  defendaaf  a  saying  no,  but  that  there  was 
some  in  a  box  which  beloneed  to  some  one  else, 
he  said  he  would  take  a  drink,  which  he  did, 
and  that  several  times  before  he  had  gone  into 
the  shop,  and,  without  saying  anything,  taken 
a  drink  of  whisky  from  the  box. 

Appeal  from  Shelby  county  court;  Jolm 
S.  Leeper,  Judge. 

Bd  Roberson  was  convicted  of  violating 
the  law  against  ftelling,  giving,  or  otherwise 
disposing  of  intoxicating  litiuors  without  a 
license,  and  appeals.    Affirmed. 

The  appellant  was  prosecuted  and  convict- 
ed "for  seHlng,  giving  away,  or  otherwise 
disposing  of  spirituous,  vinous  or  malt  liquors 
without  a  license,  and  contrary  to  law." 
There  were  only  two  witnesses  introduced. 
Joe  Tlnney,  a  witness  introduced  for  the 
'State,  and  the  defendant  testified  in  his  own 
belialf.  The  tendencies  of  each  of  these  wit- 
nesses' testimony  are  sufficiently  stated  in 
tbe  opinion.  The  defendant  requested  the 
following  written  charges,  and  separately 
excepted  to  the  refusal  to  give  each  of  them 
as  asked:  (1)  "If  the  Jury  believe  the  evi- 
dence they  must  And  the  defendant  not 
guilty."  (2)  "If  the  Jury  believe  from  the  evl- 
deace  that  Ed  Roberson  neither  sold  or  gave 
or  otherwise  disposed  of  to  Tlnney  any  liq- 
uor, but  simply  told  him  where  Shorty  had 
left  Ills  liquor  in  Ed's  shop,  and  Tlnney  got 
some  of  Shorty'*  liquor,  then  this  would  not 
malce  Ed  guilty  and  on  this  evidence  alone 
the  Jury  should  find  him  not  guilty."  (3)  "If 
the  evidence  shows  that  Shorty  was  engaged 
in  selling  liquw  illegally  and  that  he  came 
into  Ed  Roberson's  with  some  whisky  in  a 
bottle  and  left  it  there,  and  sifterwards  Mr. 
Tlnney  came  into  the  shop  and  Ed  Roberson 
told  Mr.  Tlnney  where  It  was,  and  this  was 
all  the  connection  that  Ed  had  with  it,  then 
he  is  not  guOty."  (4)  "If  the  Jury  believe 
from  the  evidence  that  tbe  whislcy  that  the 
witness  Tlnney  got  at  Ed  Roberson's  shop 
was  Shorty's  whisky,  and  that  Ed  Roberson 
bad  no  intvest  in  tbe  sale  of  it,  or  in  the 
whisky  or  in  the  price  paid  for  it,  if  any  was 
paid,  and  that  he  simply  informed  Tlnney 
where  it  was,  and  that  Tinney  then  got 
some  of  the  liquor  without  the  assistance 
of  Ed  RobwBon,  then  this  would  not  make 
him  gollty  and  the  Jury  should  find  bim  not 
guilty."  (5)  "If  the  evidence  only  shows 
tliat  Ed  Roberson  only  gave  an  occasional 
drink  of  liquor  out  of  his  bottle  to  Mr.  Tln- 
ney, .who  was  at  the  time  a  visitor  to  bis 
shop,  then  this  would  not  make  him  guilty, 
and  the  Jury  should  find  him  not  guilty." 
(6)  "If  the  Jury  believe  from  the  evidence  that 
the  only  connection  Ed  Roberson  had  with 
the  whisky  was  that  the  whisky  was  in  a  box 
in  defendant's  8h(^  and  that  Mr.  Tinney 
came  in  and  asked  defendant  if  be  had  any 
whisky  and  defendant  said  'I  have  none, 
but  there  is  some  in  tbe  box  that  bdongs 
to  other  parties,'  and  that  Tlnney  went  to 
the  b(xx.  and  poured  out  a  drink  and  walked 


out  without  paying  any  money  to  defendant, 
and  if  the  Jnry  further  believe  from  the  evi- 
dence that  defendant  had  no  interest  in  the 
whisky,  then  they  must  find  the  defendant 
not  guilty."  (7)  "The  court  charges  the  Jury 
that  unless  it  is  proved  by  the  evidence  that 
Ed  Roberson  had  some  interest  in  the  whis- 
ky then  they  must  acquit  defendant"  (8) 
"If  there  is  no  evidence  that  defendant  own- 
ed the  whisky  or  acted  as  agent  for  any  one 
except  Tlnney,  then  the  Jury  must  acquit 
defendant."  (9)  "If  the  evidence  only  shows 
that  Ed  Roberson  occasionally  allowed  the 
witness  Tinney  to  take  a  social  drtak  out  of 
his  bottle  or  Jug  or  some  other  bottle  or  Jug 
that  some  one  had  left  in  his  shop,  then  this 
would  not  make  him  guilty  and  the  Jury 
should  find  him  not  guilty."  (10)  "The  court 
charges  the  Jury  that  if  all  that  the  defendant 
had  to  do  wlQi  the  whisky  was  to  inform  the 
witness  Tinney  that  there  wa&  some  whisky 
in  a  box  in  defendant's  shop,  and  if  they  fur- 
ther believe  from  the  evidence  that  the  de- 
fendant did  not  give  or  sell  the  whisky  to 
Tinney,  and  had  no  Interest  in  the  whisky, 
then  they  must  find  the  defendant  not 
guilty."  (11)  "If  the  evidence  only  shows  that 
Bd  Roberson  only  gave  Mr.  Tinney  an  oc- 
casional friendly  drink  out  of  his  bottle  that 
had  been  left  in  his  shop,  then  this  would 
not  make  him  guilty  and  the  Jury  should 
find  him  not  guilty."  (12)  "If  the  evidence  only 
shows  that  Ed  Roberson  only  gave  Mr.  Tin- 
ney an  occasional  drink  in  a  friendly  way 
out  of  his  bottle  or  some  one  else's  bottle 
that  had  been  left  in  bis  shop,  then  this 
would  not  make  him  guilty,  and  the  Jury 
should  find  him  not  guilty." 

Browne,  McMillan  &  I<e^>er,  for  appdlant 
Wm.  li.  Martin,  Atty.  G^i.,  for  tbe  State. 

HARALSON,  J.  The  defendant  was  prose- 
cuted for  "selling,  giving  away  or  oth^wise 
disposing  of  spirituous,  vinous  or  malt  liquors, 
without  a  license  and  contrary  to  law."  The 
proceeding  is  under  a  local  prolilbltlon  law 
for  the  town  of  Columbiana.  Acts  1880-Sl,  p. 
148.  Tbe  evidence  In  the  case  does  not  tend 
to  show  that  the  defendant  sold  the  whisky, 
which  he  is  charged  with  having  disposed  of; 
and,  tf  guilty  at  aU,  it  must  be  for  having 
given  it  away,  or  with  having  otherwise  dis- 
posed of  it,  in  a  manner  not  allowed  by  law. 
A  sale  Imports  a  transfer  of  the  property 
upon  a  valuable  consideration;  and  a  gift,  a 
transfer  of  it,  gratuitously,  or  upon  a  good, 
as  contradlstingolshed  from  a  valuable  con- 
sideration. "The  more  general  words,  'or 
otherwise  dispose  of,'  (as  used  in  this  stat- 
ute) following  the  more  specific  or  particular 
words,  'sell  or  give  away,'  upon  a  settled  rule 
of  statutory  construction,— a  larger  legislative 
intention  not  being  clearly  expressed,— must 
be  construed  as  extending  only  to  a  disposi- 
tion ejusdem  generis  with  a  sale  or  gift 
They  are  not  to  be  extended  to  any  and  evMy 
act  which  may  be  said  to  be  a  disposition." 
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Amos  T.  State,  73  Ala.  501;  Reynolds  v. 
State,  Id.  3.  Whether  or  not  the  liquor  was 
given  away  by  defendant,  or  whether  his 
disposition  of  it,  if  he  made  any,  was  unlaw- 
ful, was  a  matter  for  the  determination  of  the 
Jury  from  all  the  evidence,  tinder  proper  in- 
structions from  the  court.  We  cannot  say 
there  was  no  evidence  tending  to  show  that 
defendant  gave  the  whisky,  or  disposed  of  it 
unlawfully,  to  Joe  Tlnney.  Tlnney  testified, 
that  going  to  defendant's  barber  shop,  be 
asked  him  If  he  had  any  whisky,  to  which 
defendant  replied,  he  did  not,  but  there  was 
some  in  a  box,  there.  In  the  shop,  which  be- 
longed to  some  other  parties;  that  he  then 
told  defendant,  if  the  whisky  did  not  belong 
to  him,  he  would  take  a  drink,  and  did  so, 
put  the  bottle  back  in  the  box  and  walked 
out,  without  saying  any  thing  more,  or  pay- 
ing anything  to  defendant  for  the  drink; 
that  he  had  several  times  before,. gone  into  de- 
f aidant's  shop  to  be  shaved,  and  had  gone  to 
this  same  box,  in  which  there  was  a  bottle  of 
whisky  ttora  which  he  would  take  a  drink, 
without  saying  anything  to  defendant  about 
it;  that  the  box  was  a  small  one,  that  de- 
fendant used  as  a  waste  basket.  On  this  evi- 
dence, inferences  of  defendant's  guilt  might 
fairly  have  been  drawn.  The  procedure  fa- 
vors a  device,  on  the  part  of  defendant,  to 
evade  the  law.  In  treating  those  with  a  drink 
who  favored  him  with  their  patronage,  and  it 
requires  considerable  explanation  and  pro- 
testation of  innocence,  to  keep  one  from  so 
believing.  It  was  Improper,  therefore,  to  give 
the  general  charge,  as  requested  by  defendant 
Coker  V.  State,  91  Ala.  96,  8  South.  874.  The 
defendant's  account  of  the  transaction  was, 
that  when  Tlnney  came  and  asked  for  the 
whisky,  he  told  him  he  had  none;  that  there 
was  some  there  in  a  box  that  belonged  to  other 
parties,  and  Tlnney  replied,  that  It  was  all 
right;  if  it  was  not  his,  he  would  take  a 
drink;  that  Tlnn^  went  to  the  box,  but  he 
did  not  know  whether  he  got  the  whisky  or 
not;  that  different  persons,  his  customers, 
left  their  whisky  in  bis  shop,  but  that  he 
had  never  sold,  given  or  otherwise  disposed 
of  any  whisky  to  Tlnney;  that  the  whisky 
belonged  to  one  Shorty,  who  was  sitting  be- 
hind the  door  in  his  shop  at  the  time.  If 
the  defendant  kept  the  whisky  of  his  cus- 
tomers in  his  barber  shop,  for  their  con- 
venience to  come  and  drink  when  they  chose, 
and  he  allowed  others  of  bis  customers  to 
come,  and  ask  for  whisky,  and  be  would  teQ 
them  he  had  none,  but  there,  in  a  box,  was 
the  whisky  of  these  other  customers,  and 
those  calling  for  it  would,  with  the  knowledge 
of  the  defendant,  without  any  dissent  from 
him,  help  themselves,  this  would  be  an  illegal 
disposition  of  it,— even  if  defendant  had  no 
pecuniary  interest  or  ownership  in  it,— such 
as  would  amount  to  an  evasion  and  violation 
of  the  law.  This  barber  shop  was  a  public 
house  within  the  prolilbitlon  district,  and  in 
it,  imllke  at  a  man's  private  dwelling,  in 
social  life,  the  owner  cannot  sell,  give  away 


or  otherwise  dispose  of,  spirituous  Uquors,  io 
the  manner  condemned  by  the  statute,  not 
even  to  the  extent  of  a  drink.  Bain  v.  State, 
61  Ala.  75;  Reynolds  t.  State,  73  Ala.  3. 
The  evidence  tends  to  show,  that  the  whisky 
drank  by  Tlnney  belonged  to  Shorty,  who  was 
in  the  barber  shop  at  the  time  it  was  pointed 
out  to  Tlnney  by  defendant,  and  it  does  not 
show  that  Shorty  claimed  the  whisky,  or 
said  or  did  any  thhig  to  indicate  that  he 
owned  or  controlled  it,  and  defendant  said 
nothing  himself,  to  Shorty,  but  pointed  it  out 
to  Tlnney;  and,  there  is  no  evidence  that 
Shorty  was  engaged  in  the  illicit  sale  of  liquor. 
The  charges  asked  and  refused,  are  eitta^ 
abstract  and  misleading,  In  hypothesizing 
facts  not  in  evidence^  or  they  ignore  aU  those 
phases  of  the  evidence,  which  tend  to  show, 
that  the  whisli:y  was  deposited  in  defendant's 
barber  shop  with  his  knowledge  and  consent, 
and  that  he  assumed  the  control  and  disposi- 
tion of  it  to  his  customers,  other  than  those 
to  whom  it  is  said  to  have  belonged,  when 
they  came  and  asked  for  It,  and  that  they 
drank  it  with  his  knowledge  and  consent,  and 
without  any  protest  from  him,  or,  in  this  par- 
ticular Instance,  from  Shorty,  who  was  pres- 
ent when  Tlnney  called  for  a  drink,  and 
were  properly  refused.    Afflrmed. 


SOOTT  T.  RENFBO.* 


(US 


«U) 


(Supreme  Oourt  of  Alabama.    Dec.  20,  18D8.) 

liiss  roB  Kent— S4LB  of  Tbnint's  Fuknitcbk— 
Right  of  Pkopbbtt. 
Where  property  belonging  to  a  tenant 
at  the  time  of  leasing  is  placed  oy  him  on  the 
leased  premises,  and  remams  there  till  attached 
by  the  landlord  for  the  rent,  the  landlord's 
rights  are  superior  to  those  ot  one  to  whom 
the  tenant  sold  the  property  for  a  past-due 
debt,  at  a  time  when  the  tenant  had  his  rent 
paid  in  advance  for  part  of  the  term. 

Appeal  from  city  court  of  Decatur;  W.  H. 

Simpson,  Judge. 

Trial  of  right  of  property  between  John  F. 
Scott,  as  plaintiff,  and  Nancy  R.  Renfro,  as 
claimant.  Judgment  for  claimant.  Plain* 
tiff  appeals.     Reversed. 

On  the  31st  of  July,  1888,  John  F.  Scott 
obtained  an  attachment  and  began  an  action 
against  the  Merchants  Insurance  Oompany, 
to  enforce  his  lien  as  a  landlord  for  the  rent 
of  certain  offices  in  a  building  in  the  town  of 
Decatur,  known  as  the  "Scott  Block,"  which 
offices  vrexe  rented  by  him  to  the  Merchants 
Insurance  Company  for  the  year  from. April 
1.  1887,  to  April  1,  1888.  On  the  same  day 
of  the  issuance  thereof,  the  writ  of  attacdi- 
ment  was  levied  on  certain  property,  con- 
sisting of  office  furniture,  theb  in  the  offices 
rented  by  said  Insurance  company  from  the 
sold  Scott  Upon  the  levy  of  this  attach- 
ment, Mrs.  N.  R.  Renfro  interposed  a  claim 
to  the  property  so  levied  upon,  and  after  ffi- 
ing  affidavit  and  bond,  as  required  by  law, 

*  Rehearing  denied  February  13,  1891 
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the  property  was  delivered  to  her;  and  an 
Issue  was  duly  tendered  by  the  plaintiff.  In 
which  the  claimant  joined.  Upon  this  stat- 
utcHry  trial  of  the  right  of  property  the  evi- 
dence tended  to  show,  as  Is  shown  by  the 
bill  of  exceptlona,  that  the  plaintiff  in  the 
attachment,  John  F.  Scott,  rented  to  the  Mer- 
chants Insurance  Company  certain  offices  In 
the  block  of  buildings  owned  by  him;  that 
the  property  levied  upon  under  the  attach- 
ment was,  at  the  time  of  the  renting,  the 
property  of  the  Merchants  Insurance  Com- 
pany, and  had,  up  to  that  time,  been  upon 
the  rented  premises.  The  claimant  did  not. 
In  any  way,  claim  that  she  had  any  title  or 
interest  In  the  property  at  the  time  of  the 
renting  of  the  premises.  She  bases  her  title 
to  the  property,  as  is  shown  by  the  evidence, 
under  a  bill  of  sale,  piu-porting  to  have  been 
made  to  her  by  the  Merchants  Insurance 
Company  on  May  24,  1888.  She  did  not  at- 
tempt to  take  possession  of  the  property  un- 
tU  July  31,  18S8,  Just  as  the  attachment  In 
this  action  was  levied.  The  evidence  fur- 
ther tended  to  show  that  on  November  5, 
1887,  the  Merchants  Insv^rance  Company,  is- 
sued to  the  claimant  a  policy  of  Insurance, 
insuring  certain  property  belonging  to  the 
claimant  against  loss  by  fire;  that  there  was 
loss  under  this  policy,  which  was  adjusted  at 
the  sum  of  $312.42;  that  not  having  the 
money  to  pay  the  loss,  the  Merchants  In- 
surance Company  made  a  bill  of  sale  to  the 
daimant  to  the  property  in  controversy,  on 
May  24,  1888,  aa  above  stated.  It  was  fur- 
ther shown  that  the  claimant,  through  her 
attorneys,  took  possession  of  the  property, 
and  was  removing  it  from  the  premises  when 
the  attachment  in  this  case  was  levied. 
There  was  also  evidence  tending  to  show  that 
at  the  time  of  the  sale  to  claimant,  defendant 
In  attachment  had  paid  the  rent  in  advance 
for  several  months.  Upon  the  introduction 
of  all  the  evidence  the  court  refused  to  give, 
at  the  request  of  the  plaintiff,  among  others, 
the  following  charge:  "If  the  jury  believe 
the  evidence  they  must  find  for  the  plain- 
tiff." The  plaintiff  duly  excepted  to  this 
charge,  and  also  separately  excepted  to  the 
court's  refusal  to  give  the  other  charges  re- 
quested by  him. 

Morris  A.  Tyng,  few  appellant  O.  Kyle, 
for  appellee. 

HARALSON,  J.  It  is  not  disputed,  that 
the  property  in  question  was  the  property 
of  the  Merchants  Insurance  Company,  at 
the  time  they  rented  the  premises  from  the 
plaintiff,  John  F.  Scott,  nor  that  it  was 
placed  by  the  company  on  the  rented  prem- 
ises and  remained  there,  imtll  the  attach- 
ment of  plaintiff  was  issued  and  levied  on 
It;  and,  the  claimant,  Mrs.  Renfro,  the  ap- 
pellee, does  not  claim,  that  at  the  time  of 
the  renting  of  the  premises  by  said  insur- 
ance company  from  plaintiff,  she  had  any 
title  to  or  Interest  whatever  in  the  property 


levied  on  under  the  plaintiff's  attachment 
for  rent  The  only  pretense  of  a  right  by 
her  to  the  property,  is,  that  the  said  Insur- 
ance company,  the  lessee  of  the  plaintiff,  had 
paid  to  plaintiff,  for  some  time  In  advance, 
the  rent  for  the  offices  in  which  the  furni- 
ture levied  on  for  rent  was  placed,  and  dur- 
ing the  time  for  which  the  rent  was  thus 
paid  in  advance,  the  company  transferred 
the  title  to  said  furniture  to  the  claimant, 
who  had  constructive  notice,— the  property 
purchased  being  at  the  time  in  the  rented 
rooms,— and  as  the  proof  also  tends  to  show, 
actual  knowledge  of  the  tenancy  of  said 
insurance  company,  as  lessees  of  the  plain- 
tiff. It  was  also  shown,  that  the  sale  and 
transfer  of  said  property  by  said  company 
to  claimant,  was  made  solely  for  the  pur- 
pose of  paying  a  past-due  Indebtedness  by 
said  company  to  her.  If  all  that  the  claim- 
ant contends  for,  therefore,  be  granted,— that 
she  purchased  the  furniture  during  a  period 
of  the  rent  term,  for  which  the  rent  was 
paid  in  advance,  for  the  purpose  alone  of  pay- 
ing a  past-due  debt  by  the  defendant  in  at- 
tachment to  her,— the  purchase  by  her  would 
not  be  good  against  the  claim  of  plaintiff 
for  his  unpaid  rent  for  the  entire  rent  term. 
The  lien  of  plaintiff,  on  the  property,  for 
any  rent  remaining  unpaid,  was  not  lost  or 
impaired  by  this  sale  to  claimant  Aderhold 
V.  Blumenthal,  95  Ala.  66,  10  South.  230; 
WeU  V.  McWhorter,  94  Ala.  540,  10  South. 
131;  Manassea  v.  Dent  88  Ala.  665,  8  South. 
108;  Abraham  v.  Nicrosl.  87  Ala.  173,  6 
South.  293;  Ex  parte  Barnes,  84  Ala.  540,  4 
South.  769;  Scalfe  v.  StovaU,  67  Ala.  237. 
The  evidence  tended  to  show,  without  con- 
ffict,  that  there  was  a  balance  due  the  plain- 
tiff. The  issue  in  a  contest  of  ttils  charac- 
ter is,  whether  the  property  claimed  is  the 
property  of  the  defendant  In  attachment' 
and  is  liable  to  its  satisfaction,  and  the 
amount  of  the  plaintiff's  debt  is  Immaterial 
and  foreign  to  the  issue.  That  question  may. 
be  adjudicated  afterwards,  on  the  trial  -of 
the  case  against  the  defendant  in  attach- 
ment which  has  stood  in  abeyance  until  the 
claim  suit  has  been  determined.  Dryor  t. 
Abercrombie,  57  Ala.  497;  Shahan  v.  Herz- 
burg,  73  Ala.  59;  Abraham  v.  Nicrosl,  supra; 
Code,  g§  3005,  3012,  as  amended.  The  gen- 
eral cliarge,  on  the  undisputed  facts,  should 
have  been  given,  as  requested  for  the  plain- 
tiff. In  this  view  of  the  case,  it  is  unnec- 
essary to  consider  the  other  questions  raised. 
Reversed  and  remanded. 


(m 


No. 


a.  E69) 
6  V. 


TORRENT  FIRE-ENGINE  CO. 
CITY  OF  MOBILE. 

(Supreme  Court  of  Alabama.  Jan.  9,  1894.) 
Lost  Dbkds— Quieting  Titlb— Lachbs. 
1.  A  bill  to  re-establish  a  lost  deed,  which 
fails  to  show  how,  when,  or  by  whom  the  deed 
was  lost,  what  it  contained,  what  title  or  inter- 
est it  conveyed,  for  what  consideration,  or  by 
whom  paid,  but  merely  states  that  complainant 
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caused  the  lot  to  be  bought  and  paid  for,  that 
the  legal  title  was  conreyed;  that  the  deed  was 
not  recorded,  bat,  after  delivery,  was  lost  or 
destroyed  in  some  way  unknown,  —  and  this 
without  Teri&;ation, — is  demurrable. 

2.  Bqnit^  will  quiet  a  title  based  on  ad- 
verse iKMsession. 

3.  Laches  is  no  defense  to  a  suit  to  quiet 
a  title  based  on  adverse  possession. 

4.  A  corporation's  bill  to  quiet  title  is  not 
demnrrable  for  failure  to  allege  its  charter 
right  to  take  and  hold  land. 

Appeal  from  chancery  ctfort;  MoUIe  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

Bin  by  the  Torrent  Flre-Englnd  Company 
No.  5  against  the  city  of  Mobile  to  gtdet  com- 
plainant's title  in  certain  land.  Demurrer 
sustained,  and  bill  dismissed.  Complainant 
appeals.    Reversed. 

Ther  bill  in  this  case  was  filed  by  the  appe- 
lant against  the  appdlee;  and  sought  to 
have  the  title  of  the  complainant  to  a  cer- 
tain lot  in  the  city  of  Mobile  established,  and 
the  title  of  the  dty  of  Mobile,  as  it  appeared 
on  the  records,  divested  out  of  said  d^,  and 
removed  as  a  <dond  on  complainant's  title. 
Inhere  were  several  demurrers  interposed  by 
the  complainant,  which  were  sustained  by 
the  chancellor,  and  the  complainant  appeals. 
Reversed  and  remanded. 

The  bill  alleged,  in  substance,  that  the  com- 
plainant was  a  fire-extingalstaiDg  corpoi-fition, 
and  that  as  said  corporation,  owned  a  fire 
engine  and  other  appardtus,  and  upon  deter- 
mining to  buy  a  lot,  upon  which  to  build  a 
bouse.  It  purchased  from  the  defendant  the 
lot  now  in  controversy,  and  erected  a  build- 
ing thereon,  whldi  was  used  as  an  engine 
house;  that  tbte  pnrdiase  was  made  in  1850, 
and  that  the  complainant  topk  possession 
thereof  at  once,  an''  from  that  time  up  to  the 
filing  of  the  bill,  July  80,  1882,  it  had  been  in 
tbe  exclusive,  open,  notorious,  continuous 
and  nildistarbed,  adverse  possession  of  said 
property,  using  and  claiming  the  same  open- 
ly, notoriously,  and  contlnnously  as  its  own 
Tftoperty,  against  all  the  world;  that  about 
a  year  befwe  the  filing  of  the  bill  tt  under- 
took to  sell  tbe  said  property,  and  complain- 
ant discovered  for  the  first  time,  that  tbe 
title  to  said  property  was  still  upon  the  rec- 
otds  In  the  name  of  the  city  of  Mobile;  that 
npoa  the  request  of  the  complainant  the  city 
of  Mobile  declined  to  execute  a  quit  claim 
deed  to  the  purchaser,  and  bos  since  that 
time,  set  up  a  claim  to  some  Interest  In  the 
said  property.  The  bill  contains  the  farther 
allegations  that  the  complainant  cannot  find 
any  deed  to  it  from  the  dty  of  Mobile,  but 
it  charges  that  the  legal  title  to  said  prop- 
erty was.  In  fact,  conveyed  to  It  by  the  said 
dty,  and  the  deed  covelng  the  same,  was 
not  recorded,  and  bad,  in  some  manner  im- 
known  to  the  complainant,  been  lost  or  de- 
stroyed. By  amendment  It  was  further  al- 
leged that  If  the  complainant  was  mistaken 
in  the  allegations  of  tbe  original  bill,  and  that 
the  property  was  not,  In  fact,  conveyed  to  It 
by  the  city  of  Mobile,  such  conveyance  was 
not  recorded,  and  In  some  manner  was  lost 


or  destroyed,  still  the  complainant  had  a  le- 
gal title  to  said  property  by  adverse  posses- 
sion, which  was  shown  by  tbe  allegations  of 
tbe  (KTlginol  bill— having  been  in  adverse  pos- 
session thereof  for  40  years.  Tbe  relief.  In 
its  double  aspect,  as  prayed  for  in  the  bill,  is 
suflSclently  stated  In  tbe  opinion.  The  de- 
fendant InteriMsed  several  demurrers  to  the 
bm,  among  which  were,  that  the  simple  aver- 
ments of  tbe  bill  that  the  deed  executed  by 
the  defendant  to  the  complainant  had  been 
lost.  Is  not  sufficient  to  give  equitable  Juris- 
diction; that  the  averments  of  the  bQl  were 
insuffldent  to  give  a  court  Jurisdiction  to  re- 
move a  doud  on  complainant's  title;  that 
by  the  averments  of  the  bill  the  complainant 
Is  shown  to  have  been  guilty  of  laches  In  not 
having,  heretofore,  asserted  his  right  In  the 
premises;  and  that  It  Is  not  shown  by  the 
averments  of  the  bill  tbat  the  complainant 
had  the  right  to  acquire  property.  The  chan- 
cellor sustained  the  several  gronnds  of  de- 
murrer, and  on  this  appeal  bis  decree  is  as- 
signed as  OTor. 

Gregory  Ij.  &  H.  T.  Smith,  for  appellant. 
Pillans,  Torrey  &  Hanaw,  for  appdlee. 

HARALSON,  J.  The  bUI  in  this  case  Is 
filed  in  a  double  aspect:  First,  on  tbe  theory, 
and  on  allegations  to  support  it,  that  tbe 
dty  of  Mobile  conveyed  to  complainant  the 
lot  of  land  referred  to  in  the  bill,  and  that 
the  deed  conveying  the  same  was  not  re- 
corded, but  was,  after  the  same  bad  been 
duly  executed  and  delivered,  in  some  man- 
net  nnknown  to  complainant,  lost  or  destroy- 
ed; and  on  this  aspect  of  tbe  case,  com- 
plainant seeks  relief,  on  the  ground  that 
the  recorded  deed  of  the  city  from  its  gran- 
tor, executed  in  the  year  1849,  is  a  cloud  on 
complainant's  title,  which  interferes  with 
its  making  sale  of  said  lot,  whidi  doud.  It 
seeks  to  have 'removed  by  having  its  title  to 
the  property  established  and  quieted,  and 
the  property  decreed  to  belong  to  complain- 
ant: second,  on  the  theory,  that  complainant 
has  the  legal  title  to  the  ixvperty  by  adverse 
possession,  having,  as  alleged,  been  in  the 
exclusive,  open,  continued,  notorious  and  un- 
disturbed possession  and  occupation  of  said 
property,  using  and  claiming  the  same  open- 
ly, notoriously,  continuously  and  adversely 
against  all  persons,  from  1850,  tbe  date  of 
its  alleged  deed  from  the  dty,  until  tbe  pres- 
ent time,  on  which  ground,  it  seeks  relief; 
and  the  relief  sought  In  each  alternative  as- 
pect of  the  case,  is  the  same,  In  that.  In  each, 
complainant  seeks  to  have  its  title  establish- 
ed and  quieted,  and  the  title  vested  in  the 
city  by  virtue  of  Its  deed  to  the  property, 
from  its  grantor,  to  be  divested,  and  said 
deed  removed,  as  a  doud  on  complainant's 
title. 

1.  There  can  be  no  question  of  tbe  author- 
ity of  a  court  of  chancery,  to  re-establish  a 
deed  which  has  been  lost  or  destroyed  by  ac- 
cident; bat,  It  seems  to  be  well  settled,  tbat 
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the  mere  loss  of  a  deed  la  not  always  ground 
for  coming  Into  a  court  of  equity  for  relief, 
on  account  of  such  loss  or  destruction,  for. 
If  there  is  no  more  than  that  in  the  case,  a 
court  of  law  may  afford  Just  relief,  since  It 
will  admit  evidence  of  the  loss  and  contents 
of  a  conTeyance,  Joat  as  a  court  of  equity 
will  da  So,  to  enable  one  to  come  into 
equity  for  relief,  in  case  of  a  lost  deed,  he 
must  show  that  there  is  no  remedy  at  law 
which  la  adequate  and  adapted  to  the  cir- 
cumstances of  hia  case.  "The  bill,"  says 
Story,  "must  always  lay  some  ground,  be- 
sides the  mere  loss,  to  Justify  a  prayer  tur 
relief,  as  that  the  loss  obstructs  the  rights 
of  the  plalntifC  at  law,  or  leaves  him  exposed 
to  undue  perils  in  the  future  assertion,"  and, 
it  might  have  been  added,  enjoyment,  "of 
such  rights."  1  Story,  Eq.  Jur.  {  84;  Lancy 
V.  Randlett,  80  Me.  169,  13  AtL  686;  Donald- 
son V.  Williams,  50  Mo.  407;  OrlfSn  r. 
Fries,  (Fla.)  2  South.  266;  Cumminga  v. 
Coe,  10  GaL  629.  The  bill  In  this  case  was 
not  sworn  to,  and  It  fails  to  show  how, 
when  oc  by  whom  the  deed  was  lost  It  con- 
tains no  description  of  the  contents  of  the 
deed,  the  title  or  interest  conveyed  by  it, 
nor  the  consideration  paid  and  by  whom 
paid.  It  merdy  states,  "that  the  legal  title 
to  said  property  was  in  fact  conveyed  to  it 
by  said  city,  and  that  the  deed  conveying 
the  same  was  not  recorded,  and  was,  after 
the  same  was  duly  executed  and  delivered. 
In  some  manner  imknown  to  complainant, 
lost  or  destroyed,"  and  that  It  caused  said 
lot  to  be  purchased  and  paid  for.  It  there- 
fore presents  insufficient  grounds  for  r^ef 
on  this  phase  of  the  case,  and  the  grounds  of 
demurrer  intwpoaed,  questioning,  relief  bas- 
ed on  this  theory,  yr&ce  properly  sustained. 

1  Stoiy,  E3q.  Jur.  H  82,  88;  Hoddy  y.  Hoard, 

2  Ind.  474;    Ooop.  Eq.  PL  125,  126. 

2.  Of  the  second  alternative,  on  which  the 
bill  seeiui  to  proceed,  it  may  be  said,  that  "a 
court  of  equity  wUl  not  interpose  to  prevent 
or  remove  a  cloud  which  can  only  be  shown 
to  be  prima  fade  a  good  title,  by  leaving  the 
complainant's  title  entirely  out  of  view.  It 
Is  always  assumed,  when  the  court  inter- 
feres, that  the  title  of  the  party  complain- 
ing is  affected  by  a  hostile  title,  apparently 
good,  bat  really  defective,  and  inequitable 
by  something  not  appearing  on  its  face." 
Rea  V.  Longstreet,  64  Ala.  294;  Lytle  v. 
Sandefur,  93  Ala.  899,  9  South.  260.  The 
test,  as  we  have  heretofore  laid  It  down  Is,— 
Would  the  owner  of  the  property  in  an  ac- 
tion of  ejectment  brought  by  the  adverse 
party,  founded  upon  the  deed,  be  required  to 
offer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary,  the  cloud  would 
exist.  If  the  proof  would  be  unnecessary, 
no  shade  would  be  cast  by  the  presence  of 
the  deed.  In  this  case.  If  complainant  were 
sued  by  the  city  for  this  land,  in  an  action 
of  ejectment  founded  on  the  deed  from  Its 
grantor.  It,  complainant,  would,  necessarily, 
have  to  introduce  oral  proof  of  its  adverse 


possession,  to  defeat  a  reeoyery.  We  have 
accordingly  hdd,  that  when  adverse  posses- 
sion is  relied  on  by  a  complainant,  as  a 
ground  for  the  removal  of  a  cloud  on  bis 
title,  the  right  of  necessity,  must  be  effectuat- 
ed by  extraneous  evidence,  and  equity  may 
always  be  Invoked,  in  the  absence  of  legal 
remedies,  to  quiet  a  title  thus  resting  in 
parol.  The  grounda  of  demurrer  which  ques- 
tion the  insufficiency  of  the  bill,  to  remove 
a  dtfud  on  complainant's  title,  should  have 
been  overruled,  and  the  bill  retained  as  one 
for  that  purpose^  Bchols  ▼.  Hubbard,  90 
Ala.  309,  819,  7  South.  817;  Marston  v. 
Bowe,  89  Ala.  722;  Arrington  v.  Liscom,  84 
CaL  366;  Moodjr  t.  Holcombe,  26  Tex.  714 

8.  It  is  objected,  on  demurrw,  ta&t  com- 
plainant has  delayed  too  long  In  filing  this 
blU,  and  is  guilty  of  such  laches  as  bar  its 
right  of  r^ef.  The  city  has  no  rig^t  found- 
ed on  its  deed,  which  would  enable  it  to 
maintain  or  defeat  a  suit  for  the  la^d,  as 
against  complainant's  plea  and  proof  of  ad- 
verse possession,  as  set  up  In  the  bill.  Whom 
then  did  the  alleged  laches  of  complainant  in- 
jure, and  who  has  any  ri^t  to  complain,  on 
that  score?  If  any  rights  have  been  lost  by 
laohes,  it  has  been  by  the  city,  in  acquiescing 
so  long  in  complainant's  claim.  Obe  who  has 
acquired  title  by  adverse  holding,  cannot  be 
said  to  be  guilty  of  laches  In  not  bringing 
a  suit  to  remove,  as  a  doud,  the  title  of  an- 
other, who  disputes  hia  title  by  adverse  pos- 
session. Long  delay  on  the  part  of  him,  who 
might  have  dispossessed  the  adverse  holder, 
by  suit  begun  in  time,  is  the  very  basia  of  the 
title  of  the  latter.  The  lapse  of  time  which 
the  law  allows  as  a  foundation  of  the  title 
by  adverse  possession,  cannot  be  made  the 
instrument  or  means  for  Impairing  or  destroy- 
ing one's  rlgbta  and  privUeges  growing  out 
of  that  title. 

4.  The  bill  waa  not  subject  to  dannrrer  on 
the  ground,  that  it  docs  not  aver  that  the 
complainant  corporation  had  the  power,  under 
Its  charts*,  to  acquire  and  hold  land.  Boul- 
ware  r.  Davis,  90  Ala.  211,  8  Sooth.  84;  Ala- 
bama Qold  life  Ins.  Co.  t.  Ooitral,  etc.. 
AsB'n,  54  Ala.  7a 

Bevorsed  and  remanded. 


■  (m  AU.   204) 

FIBST  NAT.  BANK  OF  OADSDBN  t. 

DUNN  et  al. 

(Supreme  Comt  of  Alabama.    Jan.  10,  1894.) 

OAJtNISHMBilT  —  PROOEBDIKOS   IK  CiTT  CoOKT  ON 

JuDOMBNT  IN  Cisocrr  GOUBT— Vjluditt. 
Oamishment  cannot  be  maintained  in  the 
city  court  on  a  Judgment  of  the  circuit  court. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Action  by  the  First  National  Bank  of  Oads- 
den  against  F.  O.  Dunn  and  J.  O.  Thompson, 
in  which  there  was  a  Judgment  for  plaintiff 
in  the  circuit  court.  Plaintiff  sued  out  a  gar- 
nishment in  the  city  court  of  Gadsden,  and 
defendants  moved  to  diasolve  the  garnish- 
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nient  on  the  ground  that  the  city  coxirt  had 
no  Jurisdiction.  From  a  judgment  granting 
the  motion,  plaintiff  appeals.    Affirmed. 

Jas.  li.  Tanner,  for  appellant  Amos  B. 
Goodhue,  tor  appellees. 

COLEMAN,  3.  The  appellant,  having  re- 
covered a  Judgment  against  J.  O.  Thompson 
and  F.  O.  Dunn  In  the  circuit  court  of  Eto- 
wah county,  sued  out  process  of  garnishment 
on  the  Judgment  before  the  clerk  of  the  city 
court  of  Oadsden,  returnable  to  the  city 
court.  At  the  hearing  the  city  court  dismiss- 
ed the  garnishment  suit.  The  question  pre- 
sented Is  whether  the  clerk  of  the  city  court 
of  Gadsden  was  authorized  to  issue  the  gar- 
nishment returnable  to  the  city  court  Gar- 
nishment proceedings  depend  wholly  upon  au- 
thority conferred  by  statute,  and  must  be  com- 
menced and  prosecuted  as  therein  provided. 
Section  2971  of  the  Code  Is  as  follows:  "Pro- 
cess of  garnishment  may  issue  on  a  Judgment 
or  decree  on  which  execution  can  issue  with- 
out bond  or  security,  and  may  be  sued  out  by 
the  assignee  of  such  Judgment  or  decree." 
Clearly,  this  section  only  provides  for  the  issu- 
ance of  garnishment  process  upon  a  Judgment 
but  Is  entirely  silent  as  to  who  shall  issue  the 
summons  in  garnishment;  and  recourse  must 
be  had  to  the  law  as  It  existed  prior  to  the 
adoption  of  this  statute,  and  to  other  existing 
statutes  regulating  suits  in  garnishment 
Section  2971  of  the  Code,  supra,  was  substi- 
tuted for  secUon  3218  of  the  Code  of  1876. 
Under  section  3218  of  the  Code  of  1876,  the 
judgment  creditor  was  required  to  make  the 
necessary  affidavit  before  the  clerk  of  the 
court  in  which  his  Judgment  was  recovered, 
and  the  deck  was  the  only  officer  authorized 
to  issue  the  process.  By  Act  1882-83,  p.  6, 
section  3218  of  the  Code  of  1876  was  amend- 
ed so  as  to  authorize  the  making  of  the  affi- 
davit "before  any  officer  authorized  to  ad- 
minister oaths;"  but  the  amendment  did  not 
authorize  any  officer  to  issue  process,  other 
than  the  clerk  of  the  court  In  which  the  Judg- 
ment was  rendered.  Section  3219  of  the  Code 
of  1876  was  not  brought  forward  Into  the 
Code  of  1886,  but  this  section  (3219  of  the 
Code  of  1876)  was  amended  by  act  of  the  leg- 
islature of  December  9,  1886,  (Acts  1886-87, 
p.  141;  note  in  Code  of  1886,  p.  662,)  and  as 
amended  Is  in  force.  The  amendment  has 
no  Influence  upon  the  question  under  consid- 
eration. Under  this  section,  (3219,)  and  as 
amended.  It  is  provided  that  "a  creditor 
*  *  *  may  obtain  garnishment  against  any 
person  •  •  •  when  a  summons  or  sum- 
mons and  complaint  have  Issued,  by  making 
affidavit  before  the  Justice  of  the  peace  or 
clerk  of  the  court  to  which  the  summons  is 
returnable,  or  any  person  authorized  to  ad- 
ndnistor  oaths;  •  *  •  thereupon  the  Jus- 
tice of  the  peace  or  clerk  of  the  court  must 
issue  process  of  garnishment"  etc.  The  act 
of  the  legislature  of  December  9,  1886,  supra, 
and  section  3219,  provide  for  the  issue  of  gar- 


nishments where  a  summons  or  summons  and 
complaint  have  issued,  and  evidently  refer 
to  a  garnishment  in  aid  of  a  pending  suit 
and  before  Judgment  has  been  rendwed,  and 
not  to  a  garnishment  upon  a  Judgment  An 
examination  of  this  statute,  and  others  au- 
thorizing garnishment  In  aid  of  a  pending 
suit  will  show  that  no  .officer,  other  than  an 
officer  of  the  court— the  one  in  which  the 
suit  la  brought— is  authorized  to  issue  the 
process  of  garnishment  Sections  3218  and 
3219  of  the  Code  of  1876  together  comprised 
section  2892  of  the  Code  of  1867,  and  a  read- 
ing of  this  section  very  clearly  shows  that 
garnishment  process  upon  a  Judgment  or  gar- 
nishment process  "when  a  summons  or  sum- 
mons and  complaint  have  issued,"  could  be 
Issued  only  by  the  derk  of  the  court  in 
which  the  Judgment  was  rendered,  or  the  suit 
against  the  original  debtor  was  brought;  and 
this  Is  also  the  law  where  an  attachment  is 
executed  by  summoning  a  garnishee,  unless 
specially  otherwise  provided.  If  the  plain- 
tiff had  brought  suit  in  the  city  court  upon 
his  Judgment  recovered  in  the  circuit  court, 
the  garnishment  would  liave  been  regular; 
but  the  attempt  in  the  case  at  bar  is  to  main- 
tain a  garnishment  suit  in  the  dty  court  not 
in  aid  of  a  pending  suit  In  that  court  but  up- 
on a  Judgment  rendered  and  in  force  In  an- 
other coiut  It  is  true  that  a  proceeding  by 
gamlshmoit  is  essentially  a  new  suit,  in 
which  the  creditor  is  plaintiff  and  the  gar- 
nishee Is  defendant  and  in  which  the  orig- 
inal debtor  has  no  right  to  intervene,  except 
to  contest  the  answer  of  the  garnishee,  it  he 
sees  proper.  It  is  also  essentially  an  auxili- 
aiy  proceeding,  and  of  consequential  charac- 
ter,—a  remedy  given  by  statute  to  the  plain- 
tiff against  a  third  person.  But  the  statute 
does  not  authwize  the  enforcement  of  the 
remedy  in  a  court  which  has  no  Jurisdiction 
over  the  debt  itself.  A  suit  upon  the  Judg- 
ment in  a  court  different  from  that  in  which 
It  was  rendered  gives  the  court  Jurisdiction 
of  the  debt  and  authorizes  process  of  gar- 
nishment in  that  court.  Blair  v.  Rhodes,  5 
Ala.  648;  Jones  v.  Kolisenski,  11  Ala.  006; 
Jackson  v.  Shlpman,  28  Ala.  488;  Skipper  v. 
Foster,  29  Ala.  330;  Cross  v.  SpiUman.  93 
Ala.  170,  9  South.  302;  Gatchell  v.  Foster,  94 
Ala.  622, 10  South.  434.  There  is  no  question 
of  estoppel  In  this  case.  The  city  court  did 
not  have  jurisdiction  of  the  aubject-matter. 
Littie  V.  FlttB,  33  Ala.  343. 
Affirmed. 


(100   Ala. '23) 
SIMS  V.  STATE. 
(Supreme  Court  of  Alabama.     Jan.  10, 1891.) 
CBimiiAi.  Law — Instructions— "Reasokablb 
PossiBiLiTT  or  Innoobncb.  " 
A  request  to  charge  that,  "If  there  is, 
from  the  evidence,  a  reasonable  possibility  of  de- 
fendant's innocence,   the  jnry  should  acquit" 
is  properly  refused,  since  there  may  be  evidence 
to  suggest  a  "possibility"  of  innocence,  and  yet, 
from  the  whole  evidence,  no  reasonable  doubt  of 
defendant's  guilt 
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Appeal  tmm  drcnlt  court,  Butler  county; 
John  R.  Tyson,  Jadtre. 

George  Slma  appeals  from  tt  conviction  of 
carrying  a  concealed  weapon.    Affirmed. 

Gamble  &  Powell,  for  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

COLEMAN,  3.  The  defendant  was  con- 
victed for  carrying  concealed  about  his  per- 
son a  pistol.  The  only  question  reserved  Is 
to  the  refusal  of  the  court  to  charge  the  jury 
that  "If  there  Is,  from  the  evidence,  a  rea- 
sonable possibili^  of  defendant's  Innocence, 
the  Jury  should  acquit."  We  think  the 
charge  properly  refused.  It  tends  to  con- 
fusion. Moreover,  there  may  be  some  facts 
in  evidence  which  tend  to  suggest  the  pos- 
sibility of  the  defendant's  innocence,  and  yet 
a  jury  might  be  satisfied  from  the  whole 
evidence,  beyond  a  reasonable  doubt,  of  the 
defendant's  guilt.  One  does  not  necessarily 
exclude  the  other.  There  is  a  wide  differ- 
ence between  a  "probability"  of  innocence 
and  "possibility"  of  Innocence.  Bain's  Case, 
74  Ala.  38.  Charges  should  be  Clear  and 
simple.   Affirmed. 


an  Ala.  «28) 

WEIiLS  et  al.  v.  WATSON. 
(Supreme  Court  of  Alabama.     Jan.  11, 1894.) 

Const DBRATIOK  OF  DEED — RECITALS  AS  EyiOKNCE. 

Recitals  in  a  deed  as  to  coDBideration 
paid  are  not  evidence  thereof  as  against  one 
claiming  title  by  purchase  at  execution  sale,  un- 
der a  judgment  against  the  grantor  in  the  deed, 
for  a  debt  which  arose  before  the  date  of  the 
deed. 

Appeal  from  circuit  court,  Covington  coun- 
ty;  John  P.  Hubbard,  Judge. 

Action  by  Ezekiel  Watson  against  M.  D. 
Wells  and  others.  Fr(Hn  a  judgment  for 
plaintlfF,  defendants  appeal.    Affirmed. 

B.  R.  Lewis,  for  appellants. 

STONE,  C.  J.  This  was  a  statutory  real 
action,  Instituted  In  1890,  by  Watson  against 
Chandler  and  Dozler  Wells,  for  the  recovery 
of  the  land  described  in  the  complaint  De- 
fendants disclaimed  as  to  one  of  the  subdi- 
visions, and  as  to  this  part  of  the  tract  there 
was  no  contest.  As  to  the  other  part  of  the 
tract  they  pleaded  not  guilty,  which,  under 
our  statute,  was  an  admission  that  they  were 
in  possession.  As  to  this  latter  parcel  the 
only  question  was,  which  party  had  the  bet- 
ter title?  Watson  made  title  as  follows:  At 
the  spring  term,  1879,  of  the  circuit  conrt  of 
Crenshaw  county,  Ala.,  a  county  adjoining 
Covington,  he  (Watson)  recovered  a  judgment 
against  Levi  Wells  and  Lizzie  Wells  for  $824. 
On  this  judgment  executions  were  Issued,  and 
placed  with  the  sheriff,  at  the  following  dates, 
sometimes  in  Crenshaw  county,  and  some- 
times ta  CTovington  cmmty,  that  is  to  say:  On 
March  27, 1879;  May  30, 1885;  November  30, 
1887;  May  17, 1888.  On  some  of  these  ezecu- 
v.l4so.nal2— 36 


dons  partial  collections  were  made,  and  oth- 
ers were  returned  "No  property  found."  No 
question  is  raised  on  the  bona  fides  of  this 
debt,  and  that  in  large  part  it  remained  un- 
satisfied. On  May  17,  1889,  an  alias  execu- ' 
tion  was  Issued,  and  placed  in  the  hands  of 
the  sheriff  of  Covington  county,  under  which 
he  levied  aa  the  lands  In  controversy;  and, 
having  advertised  them  for  sale,  he  sold  the 
same  at  the  courthouse  door  oit  said  county. 
Elzekiel  Watson,  appellee,  became  the  high- 
est bidder,  and  was  declared  the  purchaser. 
He  received  the  sheritTs  deed,  which  was  put 
la  evidence.  The  title  of  defendants  con- 
sisted of  a  deed  executed  by  L.  T.  and  Lizsie 
A  Wells,  bearing  date  November  15,  1887, 
by  which  they  conveyed  the  lands  to  M.  D. 
Wdls,  on  a  recited  consideration  of  $000. 
There  was  no  proof  offered  for  M.  D.  Wells 
that  he  paid,  or  promised  to  pay,  the  pur- 
chase money,  save  the  recital  in  the  deed. 
The  question  raised  was  whether  that  recital 
in  the  deed  was  sufficient  to  sustain  the  con- 
veyance against  the  claim  of  an  antecedent 
creditor  of  Levi  and  Lizzie  Wells.  The  cir- 
cuit court  mled  that  it  was  not,  and  Watson 
had  judgment  for  the  recovery  of  the  land. 
That  ruling  of  the  court  la  assigned  as  error, 
and  this  presents  the  sole  question  for  our 
consideration. 

In  Ellis  V.  Allen,  80  Ala.  615,  2  South.  676, 
this  court  said:  "When  it  is  shown  that  the 
attaching  creditor's  debt  antedates  the  sale 
or  conveyance,  the  burden  is  on  the  grantee 
to  prove  payment  «f  an  adequate  and  valu- 
able consideration."  In  Hamilfam  v.  Black- 
well,  60  Ala.  545,  we  said:  "On  the  dearly- 
established  fact  that  the  debt  to  complainant 
was  older  than  the  deed  to  Miss  Blackwell, 
the  burden  was  on  her  to  show  by  proof  that 
the  debt  from  her  brother  to  her,  to  the  ex- 
tent of  fifteen  himdred  dollars,  really  ex- 
isted." In  TutwUer  v.  Munford,  68  Ala.  124, 
we  employed  this  language:  "As  against  an- 
tecedent creditors,  and  those  holding  in  their 
right,  the  recitals  in  the  deed  from  Thomas 
T.  to  Emma  Munford  are  not  evidence  of 
consideration."  See,  also,  Lipscomb  v.  Mc- 
Clellan,  72  Ala.  151;  Calhoun  v.  Hannan,  87 
Ala.  277,  6  South.  291;  Thorlngton  v.  City 
Council,  88  Ala.  548,  7  South.  363;  DoUins  v. 
Pollock,  89  Ala.  351,  7  South.  904,  and  au- 
thorities cited.  There  is  no  error  in  the  rec- 
ord.   Affirmed. 


(UO  Ala.  tO) 
BOOKER  V.  STATE. 
(Supreme  Conrt  of  Alabama.     Jan.  12,  1884.) 

BLANCaR— ChAKGIKO  BhIBEBY  —  iNDICTMBiiT  ARD 

Paoor — Va  ri  xycE. 

1.  A  statement  by  a  person  that  he  is  "sat- 
isfied" that  another  had  Hired  witnesses  to  tes- 
tify against  him  is  slander,  as  charging  briber}-. 

2.  There  is  no  material  variance  between 
an  indictment  charging  defendant  with  accus- 
ing M.  of  bribery,  by  saying  that  M.  had  hired 
witnesses  to  swear  to  lies,  and  proof  that  he 
had  said  he  was  satisfied  that  M.  had  hired  wit- 
nesses to  swear  lies  against  him. 
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Appeal  itom  clicnlt  conrt,  Escambia  ooim- 
ty;  John  R.  Tyson,  Judge. 

Cnmbia  Booker  was  oonrlcted  ot  slander, 
and  appeals.    AfiBrmed. 

John  D.  Bennett,  for  appellant.  Wm.  li. 
Martin,  Atty.  Gen.,  for  the  State. 

8X0NB,  0.  J.  Indictment  for  verbal  slan- 
der or  defamation  nnder  section  8773  of  the 
Code  of  1886.  The  otrense  imputed  In  the 
Blander  charged  to  baye  been  uttered  was 
subornation  of  perjury.  This  offense— subor- 
nation of  perjury— is  a  felony  under  our  stat- 
utes. Code  1886,  H  3906,  3807.  Such  def- 
amation or  slander  is  an  indictable  misde- 
meanor. Section  377.^  The  charge  in  the 
indictment  is  that  the  defendant  "did  falsely 
and  maliolously  speak  of  and  concerning 
Bryant  Mandll,  in  the  presence  of  Will  Pal- 
more,  charging  him  with  having  committed 
bribwy.  In  substance  as  follows:  That 
Bryant  ManclU  had  hired  witnesses  in  the 
Justice  of  the  peace  court  to  swear  to  lies.'  " 
The  testimony  of  the  witness  was  that 
Cnmbia  Booker,  speaking  of  a  trial  which 
had  Just  come  oflt  in  a  Justice's  conrt  be- 
tween him  and  Manctll,  said  "he  [Booker] 
was  satisfied  that  he  [Hancill]  had  hired 
witnesses  to  swear  lies  against  him."  The 
questions  are  whether  the  language  proved 
is  a  charge  of  bribery  preferred  against  Man- 
dll, and  whether  there  Is  a  material  variance 
between  the  charge  la  the  indictment  and 
the  testimony  of  the  witness. 
■  Do  the  words  "he  [Booker]  was  satisfied" 
change  the  meaning  of  the  words  charged 
in  the  indictment?  In  Smith  v.  Stew- 
art, 6  Pa.  St.  372,  the  words  charged  were: 
"That  man  was  In  the  penitentiary  of  Ohio, 
and  I  can  prove  It."  The  different  connts 
varied  the  language,  but  each  charged 
that  the  wmxis  were  spoken  positively  as 
facta.  Some  of  the  witnesses  testified  that 
the  imputed  slanderons  words  were  pre- 
faced with  the  words,  "If  reports  be  true."* 
It  was  contended  that  this  phase  of  the  tes- 
timony did  not  sustain  the  charge,  but  made 
a  different  case.  The  c(»itentlon  was  dls> 
allowed.  The  court  after  citing  leading 
Knglish  authorities,  and  among  them  that  of 
Ijord  Kenyon,  (Davlu  v.  Lewis,  7  Term  R. 
19,)  to  the  effect  that  "the  plaintiff  can  only 
impute  the  slander  to  him  who  utters  it  If 
the  latter  does  not  m<vtlon  the  name  of  the 
person  from  whom  ho  heard  it,"  added:  "If 
it  were  otherwise,  oua  Individual  might  ruin 
the  loftiest  reputation,  and  torture  the  purest 
heart  In  the  country,  by  secretly  circulating 
and  giving  the  embodiment  of  report  (such 
as  It  is)  to  some  vlln  slander,  and  then  set- 
ting np  the  very  slander  itself  as  a  defense 
to  an  action  for  uttering  and  publishing  it. 
'If  reports  be  true.'  This  language  desig- 
nates no  individual,  lights  upon  no  one,  de- 
Kcribes  nobody,  and  is,  in  fact,  nothing  but 
the  mere  ideal  of  refiponsiblllty,  which  the 
wicked  conjure  np  to  slander  them  while 


ttaey  Inflict  a  wound."  In  Bedder  v.  Steever, 
2  Whart.  313-328,  It  was  said  by  the  oomi 
that  the  words,  "  'I  believe  yon  are  conspir- 
ing with  othorg  to  cheat  me,'  amount,  in 
substance,  to  a  positive  charge  that  "you  are 
conspiring  with  others  to  cheat  me.'  It  is 
equal  to  a  positive  averment  of  gtillt,  for  a 
man  only  avers  a  thing  because  he  is  cog- 
nizant of  it"  See,  also,  MlUor  v.  Miller,  8 
Johns.  74.  So,  to  say  of  a  man,  "I  believe 
he  will  steal,  and  I  believe  be  did  steal," 
amounts  to  the  charge  of  larceny.  Dottarer 
V.  Bushey,  16  Pa.  St  204;  Bobbins  v.  Fletch- 
er, 101  Mass.  115;  Treat  v.  Browning,  4 
Conn.  408,  414;  Townsb.  Sland.  &  L.  $  368. 
The  principle  of  these  cases  Is  that  the  ut- 
terance of  slanderous  words  on  belief  ae  on 
information  or  on  report  unless  the  name 
of  the  informant  be  furnished  as  part  of  the 
utterance,  is  the  legal  equivalent  of  their 
positive  statement  a«. facts.  To  deny  this 
principle  would  be  to  enable  the  slanderer, 
by  a  dlght  change  of  the  mode  of  expression, 
to  blacken  <x  stain  the  most  spotless  repu- 
tation with  perfect  impunity.  Can  it  change 
the  principle  if  the  word  "satisfled"  be  the 
preface  employed.  Instead,  of  the  weaker 
words  "believed"  or  "reported?"  In  Old- 
ham V.  Peake,  2  W.  BL  959,  the  words 
spoken  were:  "Xoa  ate  a  bad  man,  and  I 
am  thoroughly  convinced  that  yon  are 
guilty,"  etc.  It  waf  contended  that  these 
words  did  not  amount  to  a  charge  of  guilt 
in  such  form  as  to  bo  actionable.  The  court 
said:  "As  to  the  certainty  of  the  charge,  1 
am  thoroughly  convinced'  is  equal  to  a  pos- 
itive averment;  for  a  man  only  avers  a 
thing  because  he  is  convinced  of  the  truth  of 
it"  Tbe  Judgment  for  plaintiff  was  per- 
mitted to  stand.  As  bearing  on  some  of  the 
questions  presented,  we  cite  Commons  v. 
Walters,  1  Port  (Ala.>  377;  Smith  v.  Gaffard, 
31  Ala.  46;  Haley  v.  State,  63  Ala.  89.  We 
find  no  error  in  the  record.   Affirmed. 


on  Aim.  42) 

MBHLBSTTB  t.  STATB. 

(Supreme  Court  of  Alabama.     Jan.  12,  1894.) 

Dispositions  —  Commission  —  Issitancb    bt  As- 
sistant  RSOISTER — VaLIDITT— IllBM    BOSARS. 

1.  The  duty  imposed  by  statute  on  the  regis- 
ter of  the  chancery  court  of  issuing;  a  commis- 
sion to  take  a  deposition  is  ministerial,  and  may 
be  lawfnlly  performed  by  an  assistant  or  dep- 
uty. 

2.  The.  proper  names  "Muletta"  and  "Mer- 
lette"  are  not  Idem  sonans. 

Api>eal  from  dty  court  of  Montgomery; 
Thomaa  M.  Arrington,  Judge. 

Ben  Merlette  was  convicted  of  perjury,  and 
appeals.     Reversed. 

John  Glndrat  Winter,  for  appellant  Wm. 
Ia  Martin,  Atty.  Gen.,  for  the  State. 

STONB,  a  J.  The  defoidant  was  Indicted 
and  convicted  ot  perjury,  and  the  record  pre- 
sents tor  our  consideration  the  legality  of  the 
oath  admlnstersd  to  the  witness;  under  whldt 
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he  ia  diarged  to  hare  committed  perjniy. 
Tbe  perjury  Is  cbaiged  to  have  been  com- 
mitted bef(H:«  one  Charles  Faber,  a  commis- 
sioner app<toted  for  the  purpose,  In  glrtng 
his  testimony  for  complainant  tai  a  certain 
suit  In  equity,  in  which  Wesley  Wilson  was 
complainant,  and  Bmma  '^^^ison  was  defend- 
ant The  commission  was  In  due  form,  and 
was  Issued  in  the  name  of  V.  M.  Blmore, 
who  was  tbe  register  of  said  court  It  was 
objected,  however,  and  proved,  that,  when 
the  commission  was  Issued,  the  said  register 
was  not  In  the  office;  that  it  was  neither  is- 
sued nor  signed  by  him;  but  that  it  was  is- 
sued and  signed  In  his  name  by  another,  who 
was  an  employe  and  assistant  in  his  office. 
It  is  contended  that  the  Issue  of  the  commis- 
sion was  without  auth(Hity  and  illegal,  and 
that,  as  a  consequence,  the  said  commission- 
er so  appointed  could  not  admlnlstw  a  law- 
ful and  binding  oath,  and  that  perjury  can- 
not be  predicated  of  any  falsehood  the  wit- 
ness may  have  uttered  while  giving  his  dep- 
osition. Whether  tbe  oath,  so  admlnstered 
by  Faber,  was  legal  and  binding,  is  the  ques- 
tion in  th^  case. 

Our  statutes  make  no  provision  for  the  ap- 
pctotment  or  quallflcati(Hi  of  a  deputy  reg- 
Istter  of  the  chancery  court  Code  1886,  i 
732.  ,  The  register's  duties  are  prescribed, 
some  of  which  are  judicial  and  some  mlnls- 
terlaL  Section  736.  Subdivision  S  pertains 
to  the  taking  of  testimony  by  deirasltlon,  and 
the  register's  duties  therein.  See,  also,  rule  60 
of  "Chancery  Practice,"  (Code  1886,  p.  821.)  It 
will  be  «een  that  a  party  desiring  to  take 
the  deposition  of  a  witness  flies  with  the 
register  his  interrogatMies  to  be  propounded, 
"giving  the  names  of  the  commissioner  or 
commissioners."  These  are  then  served  on 
the  opposite  party,  or  his  counseL  Such  oi>- 
poslte  party  may  file  objections  to  the  com- 
missioner or  commissioners  named,  and.  If 
he  does  so,  the  register  passes  on  them,  and 
allows  them,  or  disallows  them.  If  he  disal- 
lows them,  or  tf  none  be  interposed,  it  is  then 
his  duty  to  Issue  the  commission  to  the  per- 
son or  persons  named.  This  is  a  duty  which 
the  law  itself  has  prescribed,  and  the  register 
is  left  without  discretion  tn  the  premises. 
Is  such  act  judicial  or  ministerial?  No  ob- 
jection to  the  commissioner  proposed  was 
filed  in  this  case.  Deflnlng  the  line  of  dis- 
tinction between  judicial  and  ministerial 
functions.  It  was  said  by  this  court,  in  Grider 
V.  Tally,  77  Ala.  422:  "Judicial  power  is  au- 
thority, vested  In  some  court,  officer,  or  per- 
son, to  hear  and  determine  when  the  rights 
of  persons  or  property,  or  the  iwopriety  of 
doing  an  act,  are  the  subject-matter  of  ad- 
)udIcatl(H>.  Official  action,  the  result  of  judg- 
ment or  discretion,  Is  a  judicial  act.  The 
duty  Is  ministerial  when  the  law  exacting  Its 
discharge  prescribes  and  defines  the  time, 
mode,  and  occasion-  of  its  performance  with 
such  <;ertainty  that  nothing  ^^malns  for  judg- 
ment or  discretion.  Official  action— the  re- 
sult of  performing  a  certain  and  specific  du- 


ty, arising  from  fixed  and  designated  facts- 
is  a  ministerial  act;"  citing  authorities. 
Throop,  Pub.  OfT.  {{  535,  538,  630;  Flour- 
noy  V.  City  of  JeffersonvUle,  17  Ind.  168;  14 
Am.  &  Eng.  Enc.  Law,  100,  In  note.  Anoth- 
er test  for  determining  whether  any  given 
official  power  or  duty  Is  ministerial  or  judicial 
is  brought  into  requisition  by  the  inquiry, 
would  its  specific  ez^clse  be  enforced  by 
mandamus?  If  the  power  inv(Aed  be  min- 
isterial, and  if  the  official  act  be  the  d(^g  of 
a  specific  thing,  then  mandamus  will  lie  to 
compel  the  act  to  be  done  as  prayed  for.  If 
the  powet  be  judicial,  then  mandamus  will 
lie  to  compel  action,  but  not  to  control  or  di- 
rect the 'shape  such  action  shall  take.  Tbe 
one  is  determinative  in  its  purpose  and  ef- 
fect, while  the  other  simply  puts  the  ma- 
chinery of  the  law  In  motion,  without  com- 
manding or  directing  what  judgment  shall 
be  rendered.  14  Am.  &  Eng.  Enc.  Law,  99, 
108,  109;  8  Brick.  Dig.  p.  625,  H  6,  7.  In 
Boney  v.  Simmons,  97  Ala.  88,  11  South. 
740,  we  apia-oved  and  affirmed  a  judgment 
of  a  circuit  court,  which,  by  mandamus,  had 
commanded  the  doing  of  a  specific  thing,  un 
facts  which  cannot  be  distinguished  in  prin- 
ciple from  those  presented  by  this  record. 
See  14  Am.  &  Eng.  Ena  Law,  100,  in  note. 
Judicial  authority  cannot,  in  the  absence  of 
statutory  authorization,  be  delegated,  or 
vested  In  a  deputy  or  appointee  of  the  rlghtr 
fnl  Incumbent  Not  so  with  ministerial  pow- 
er. It  may  be  rightfully  exercised  by  an  as- 
sistant or  deputy.  Mechem,  Pub.  0£C.  g{ 
667,  668;   Throop,  Pub.  Off.  §  569  et  seq. 

We  have  not  discussed  the  question,  wheth- 
er, even  If  the  commission  in  this  case  had 
been  issued  without  authority,  it  would  not 
have  constituted  the  commissioner  a  quasi 
officer  de  facto,  and  legalized  the  oath  ad- 
ministered by  him  to  the  witness,  so  as  to 
make  its  violation  a  predicate  for  the  charge 
of  perjury.  The  authorities  on  this  inquiry 
will  be  found  somewhat  in  conflict  We  need 
not  and  do  not  undertake  their  reconciliation. 
Throop,  Pub.  Off.  I  653  ct  seq.;  Mechem, 
Pub.  Off.  {  328  et  seq.;  18  Am.  &  Eng.  Enc. 
Law,  302  et  seq.;  Mayo  v.  Stoneum,  2  Ala. 
390;  Lockhart  v.  City  of  Troy,  48  Ala.  670; 
Masterson  v.  Mathews,  60  Ala.  260;  3  Greenl. 
Ev.  §  190;  2  Bish.  Cr.  Law,  (7th  Ed.)  ( 
1026;  Gary  v.  State,  76  Ala.  78.  We  hold 
that  the  oath  in  this  case  was  lawfully  ad- 
ministered. 

The  defendant  was  described  and  charged 
in  the  indictment  as  Ben  Mulette.  He 
pleaded  In  abatement  that  his  name  is  Mer- 
lette.  The  plea  is  in  proper  form,  and  was 
sworn  to.  The  dty  court  sustained  a  de- 
murrer to  this  plea,  and  this  ruling  Is  com- 
plained of  as  error.  In  this  ruling  the  city 
court  erred.  "Mu"  and  "Mer"  are  not  idem 
sonans,  nor  near  enough  thereto  to  meet  the 
requirements  of  the  legal  rule.  Lawrence  v. 
State,  59  Ala.  61;  Adams  v.  State,  67  Ala. 
89;  Munkers  v.  State,  87  Ala.  96,  6  South. 
367;  Lynes  y.  State,  6  Fort  (Ala.)  236;  Jacobs 
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y.  State,  61  Ala.  448;  and  otber  autliorlties 
on  brief  of  counsel.  Reversed  and  remand- 
ed. 


(101  Ala.  700) 

LTON  et  al.  t.  DEES. 

(Sutnreme  Court  ot  Alabama.    Jan.  10,  1894.) 

UoRTOAOES  —  Bill  to  Redeem  —  Multivabioc»- 

NESa — ACCODNTINO. 

1.  A  bill  to  redeem  from  defendant  differ- 
ent lands  covered  by  Beveral  mortgages  made  to 
him,  and  to  cancel  a  deed  ezecnted  by  the  Bh»v 
iff  to  him  after  the  debt  secured  was  paid,  as 
well  as  a  deed  by  defendant  of  some  of  such 
land  to  his  sister,  made  without  consideration,  is 
not  multifarious. 

2.  On  a  bill  for  an  accounting,  and  for  re- 
demption from  TarioQs  mortgages  giTen  to  se- 
cure the  same  debt,  it  is  proper  to  charge  the 
mortgagee  for  the  amount  for  which  land  was 
sold  under  one  of  the  mortgages,  though  a  prop- 
er deed  has  not  been  made  to  the  purchaser  un- 
der the  sale,  and  the  latter  has  not  paid  the 
amount  bid,  when  it  appears  that,  by  arrange- 
ment with  such  purchaser,  the  mortgagee  has 
remained  in  possession  since  the  sale. 

Appeal  from  chancery  court,  Choctaw  coun- 
ty; John  A.  Foster,  Judge. 

Bill  by  W.  J.  Dees  against  J.  K.  Lyon  and 
others  for  an  accounting,  and  for  the  re- 
demption of  certain  lands.  From  a  decree 
for  complainant,  defendants  appeaL  Affirm- 
ed. 


Hayward  T.  Taylor,  for  appellants. 
Glover,  for  appellee. 


W.  F. 


COLEMAN,  J.  The  amended  bill  shows 
that  appellant  J.  M.  Lyon,  the  defendant, 
was  the  assignee  of  a  judgment  recovered  by 
one  Ward  for  the  sum  of  $480  against  W.  J. 
and  Calvin  Dees;  that,  after  the  death  of 
Ward,  the  Judgment  was  revived  in  the  name 
of  the  assignee,  with  the  consent  of  the  judg- 
ment debtors,  for  the  full  amount  of  the 
judgment  The  bill  further  avers  that  J.  M. 
Lyon  was  the  mortgagee  of  three  several 
mortgages  executed  by  complainant.  Dees, — 
one  dated  18th  of  May,  1878,  for  $500;  one 
dated  27th  of  August,  1878,  for  $514;  and  one 
dated  March  6,  1882,  for  $350.  The  bill  avers 
that  the  two  mortgages  of  the  year  1878  were 
executed  to  secure  the  same  debt,  and  em- 
braced 1,300  acres  of  land,  the  subject  of  this 
controversy.  The  bill  also  avers  that  Ward, 
the  judgment  plaintiff,  agreed  with  complain- 
ant and  Calvin  Dees,  the  judgment  debtors, 
to  take  $200  for  the  judgment;  that  this 
amount  was  advanced  by  J.  M.  Lyon  as  a 
loan  to  them,  under  the  agreement  that  the 
Judgment  was  to  be  assigned  to  him  merely 
as  a  security  for  this  loan.  The  bill  further 
avers  that  tiie  consideration  of  the  mortgage 
of  March  6,  1882,  for  $350,  included  the  $200 
loaned  to  pay  Ward  for  the  judgment,  some 
advances  which  were  to  be  made  by  Lyon 
to  assist  them  to  mal^e  a  crop,  and  usurious 
Interest;  and  that  this  latter  mortgage  was 
upon  other  lands  and  property  not  embraced 
in  the  mortgage  of  1878.  The  bill  avers  that 
Lyon  had  proceeded  to  enforce  both  the  judg- 


ment for  its  full  amount,  and  also  the  mcnrt 
gage  given  to  secure  the  same  debt  The  bill 
avers  that  J.  M.  Lyon  had  used  bis  advan- 
tages as  mortgagee  and  assignee  oppressive- 
ly and  unjustly;  that  he  had  extorted  large 
sums  of  money  as  forbearance  money,  and 
had  taken  possession  of  all  the  lands,  and  all 
the  property  conveyed  in  the  mortgages. 
The  bill  avers  that  complainant  had  fully 
paid  bis  entire  indebtedness,  prays  for  an  ac- 
count, and  that  he  be  let  in  to  redeem;  and 
offers  to  do  equity.  The  defendants  demur- 
red to  the  bill  on  the  grounds  of  multifari- 
ousness, in  tliat  the  bill  seeks  to  redeem  un- 
der a  judgment  and  also  under  mortgages. 

The  foregoing  statement  of  the  averments 
of  the  bill  is  a  sufficient  answer  to  show  that 
the  bill  Is  not  subject  to  the  objection  of 
multifariousness.  The  object  of  the  bill  Is 
to  redeem  the  lands  from  the  same  creditor, 
covered  by  several  mortgages,  and  to  caned 
the  deed  of  the  sheriff,  executed  to  J.  M. 
Lyon,  and  to  cancel  the  deed  of  3.  M.  Lyon 
to  his  sister,  Mary  J.  Lyon.  The  court,  hav- 
ing jurisdiction  for  one  purpose,  will  settle 
all  questions  necessary  to  granting  the  relief 
prayed  upon  proper  proof.  Lyons  v.  Mc- 
Cunly,  90  Ala.  498,  8  South.  62;  Bullock  v. 
TutUe,  90  Ala.  439,  440.  8  South.  69.  To  so 
much  of  the  bill  as  averred  that  the  Judg- 
ment was  assigned  to  J.  M.  Lyon  as  a  mere 
security  for  a  loan  of  $200,  the  respondents 
pleaded  that  the  judgment  was  revived  for 
the  full  amount,  with  the  consent  of  the  com- 
plainant This  question  was  considered  and 
adjudicated  adversely  to  respondents  by  this 
court  on  a  former  appeal.  Lyon  v.  Dees,  84 
Ala.  505,  4  South.  407.  We  will  not  consider 
this  question  further.  Upon  submission  of 
the  case  upon  pleadings  and  proof,  the  chan- 
cery court  held  that  plaintiff  was  entitled  to 
relief,  and  ordered  the  master  to  state  an  ac- 
count, and  to  eliminate  from  the  account  nil 
usurious  interest  charged  and  collected.  The 
register  held  a  reference,  stated  the  account, 
and  reported  that  the  debt  secured  by  the 
mortgages  of  1878  had  been  overpaid  by 
$366.31,  and  that  upon  the  mortgage  of  1S82, 
which  included  the  amount  loaned,  to  secure 
which  the  judgment  was  assigned,  there  was 
a  balance  due  J.  M.  Lyon  of  $9.53.  We  think 
there  is  an  error  in  the  statement  of  the  lat- 
ter account,  and  upon  a  proper  statement  it 
will  be  seen  that  this  debt,  also,  has  be«n 
overpaid.  On  this  latter  statement  the  reg- 
ister found  tliat.  on  November  1,  1882,  thore 
was  a  balance  due  to  J.  M.  Lyon  of  $186.40. 
The  interest  'should  have  been  calculated  on 
this  amount  to  Jime  15, 1885,  to  which  should 
have  been  added  court  costs  paid,  $65.41, 
with  interest  thereon  to  June  15,  1885. 
These  sums,  with  interest  included,  amount 
to  the  sum  of  $292.27,  due  J.  M.  Lyon  on  the 
15th  of  June,  1885.  This  amount  should  be 
credited  of  that  date  with  $240,  the  purchase 
price  of  160  acres  of  land  sold  that  day,  and 
which  are  not  sought  to  be  redeemed,  and 
also  with  $22.30,  received  from  sale  of  per- 


Digitized  by 


Google 


Ala.) 


ATTALLA  MINING  «  MANUF'G  CO.  e.  WINCHESTER. 


565 


sonal  property  sold  January  15,  1886.  Add- 
ing these  together,  we  have  $262.30,  to  be 
credited  upon  the  balance,  1292.27,  due  J. 
M.  Lyon,  and  we  hare  a  balance  due  Ityon, 
June  15,  1885,  of  $29.97.  Add  to  this  the 
Interest  to  October  15,  1885,  and  thwe  was 
due  Lyon  on  that  day  $30.76.  On  the  16th 
of  Octob^,  Lyon  collected  the  alternate  val- 
ue of  a  horse,  $40,  and  damages  for  detention, 
$17.50,  which  overpaid  him  about  $27.  As 
the  errw  was  in  favor  of  appellant,  It  canr 
not  avail  liim  on  'appeaL  There  were  many 
exceptions  reserved  to  the  finding  of  the  reg- 
ister, based,  principally,  upon  the  testimony 
of  J.  M.  Lyon.  His  evidence  was  In  conr 
fllct  with  the  testimony  introduced  by  the 
complainant.  We  agree  with  the  chancellor 
that  the  weight  of  the  evidence  sustains  the 
conclusions  of  the  register,  and  the  excep- 
tions were  property  overruled.  It  Is  contended 
by  appellant  that  he  should  not  be  charged 
with  ^40,  the  purchase  price  ot  the  160  acres 
of  land  knocked  down  to  one  Seale  as  the  pur- 
chaser. This  contention  la  based  upon  two 
grounds:  First,  that  J.  M.  Lyon,  the  mortga- 
gee, never  executed  a  valid  deed  to  Seale, 
and,  second,  that  Seale  has  never  paid  the 
ptirchase  money,  or  any  part  of  it.  On  this 
question  the  answer  of  respondents  avers 
that  "Exhibit  D  is  a  substantial  copy  of  the 
deed  executed  by  said  Lyon  to  said  Seale 
that  day."  A  deed  "executed"  Is  one  signed, 
sealed,  delivered.  Exhibit  D,  as  an  instru- 
ment of  conveyance,  Is  defective,  but  there 
is  no  doubt  that  It  was  intended  to  operate 
as  a  deed.  This  Is  apparent  from  the  instru- 
ment Itself,  and  from  the  afBdavlt  of  Lyon, 
filed  and  recorded  with  the  instrument 
There  is  no  doubt  that  the  lands  were  adver- 
tised and  sold  under  the  mortgage,  and  bid 
off  by  Seale  at  the  price  of  $240,  on  the  16th 
of  June,  1885,  and  that  Lyon,  as  mortgagee, 
was  in  possession  of  the  same,  and  has  re- 
mained In  possession  ever  since.  What  ar- 
rangements, if  any,  were  made  between  Lyon 
and  Seale  does  not  concern  the  complainant. 
He  has  ratified  the  sale,  and  charged  the 
mortgagee  with  the  amount  of  the  purchase 
price.  So  far  as  the  complainant  Is  concern- 
ed, the  title  to  the  lands  has  passed  from 
him,  and  he  is  entitled  to  a  credit  on  the 
mortgage  debt  for  the  amount  of  the  pur- 
chase money.  We  agree  with  the  chancery 
court  in  the  conclusion  that  the  conveyance 
by  J.  M.  Liyon  of  the  lands  In  controversy  to 
bis  sister,  Mary  J.  Lyon,  was  without  con- 
sideration. The  consideration  expressed  in 
the  deed  was  $3,000.  The  conslda-ation  at- 
tempted to  be  proven  by  respondents  was 
barely  admissible  under  the  answer;  but 
waiving  that  objection,  and  examining  it  up- 
on its  own  merits,  it  is  wholly  unsatisfactory. 
Although  the  consideration  expressed  in  the 
deed  is  $3,000,  in  response  to  the  sixth  para- 
graph of  the  bill  the  answer  admits  that  the 
property  conveyed  to  Mary  J.  Lyon  was 
worth  $5,000.  The  bill  charges  that  Mary  J. 
Lyon  was  without  means,  paid  no  taxes,  and 


no  property  was  ever  assessed  to  her,  and 
that  she  had  lived  with  her  brother  for  15 
years,  dependent  on  his  bounty.  The  an- 
swer admits  that  she  had  lived  with  him  a 
"series"  of  years,  and  avere  that  she  "claim- 
ed" property.  There  is  no  proof  In  the  rec- 
ord that  she  owned  any  property  or  had  any 
resources,  and,  in  order  to  show  a  considera. 
tlon,  J.  M.  Lyon  goes  back  to  the  year  1871,— 
14  years  before  the  transaction  between  him 
and  his  sister,— and  testifies  that  he  was  In- 
debted to  her  on  a  settlement  made  with  her 
On  that  day  in  the  sum  of  $1,284.  He  adds 
the  Interest  on  this  amount  for  14  years  or 
more,  so  as  to  sw^  it  to  $2,722.08.  This, 
he  says,  was  the  read  consideration  for  the 
conveyance  of  land  to  her,  which  he  admits 
in  his  answer  was  worth  $5,000.  He  was 
"righteous  overmuch."  On  the  same  day, 
and  at  the  same  time  of  the  execution  of  the 
deed  to  her,  she  executed  back  to  him  a  pow- 
er of  attorney,  which  absolutely  empowers 
him  to  manage,  control,  sell,  and  dispose  of 
this  property  as  fully  as  If  it  was  his  own, 
ratifying  all  his  acts  In  the  premises.  More 
might  be  stated,  but  enough  has  been  said 
to  show  that,  to  sustain  this  transaction,  hu- 
man credulity  must  be  subjected  to  a  severer 
strain  than  Justice  to  the  rights  of  other  per- 
sons will  admit  By  the  assignment  of  the 
Judgment  and  the  execution  of  the  several 
mortgages,  the  debtor  was  completely  In  the 
power  of  his  creditor.  All  the  resources  of 
the  debtor  were  tied  up,  and  his  credit  ae- 
stroyed.  The  mortgagee  used  his  power  op- 
pressively. A  court  of  conscience  will  re- 
quire the  debtor  to  pay  the  last  farthing  he 
Justly  and  legally  owes.  Having  done  this, 
it  delights  to  loosen  the  iron  grasp  of  the 
creditor,  and  let  the  unfortunate  debtor  go 
free.  The  answer  of  respondents  avers  a 
willingness,  upon  full  payment,  "to  relin- 
quish all  claims  to  any  and  all  property  ac- 
quired by  said  J.  M  Lyon  from  them,  or  ei- 
ther of  them,"  and  to  "surrender  all  of  their 
claims  to  said  lands."  We  are  of  opinion 
the  chancery  court  has  meted  out  exact  Jus- 
tice and  equity  to  the  respondents,  and  its 
decree  is  in  all  respects  affirmed.    Affirmed. 


(lU  Ala.  184) 
ATTALLA  MINING  &  MANUF'G  CO.  v. 
WINCHESTER  et  al. 

(Supreme  Court  of  Alabama.     Jan.  12,  1894.) 

LbaBES— FOBFBITDBE  —  E<)CITABLB    RBLIBF— ReM- 

BDY  AT  Law — Multiplicity  op  Suits— Accocnt- 
iso. 

1.  A  bill  to  enjoin  actions  for  rent  and 
ejectment  for  the  leased  premises,  thougrh  al- 
leging a  claim  of  forfeiture  by  defendant 
through  failure  of  complainant  to  pay  rent, 
shows  that  there  is  no  necessity  for  equitable 
relief  against  the  forfeiture  by  alleging  that 
rent  was  paid  in  accordance  with  the  lease,  an<} 
that  if  there  was  any  default,  it  wa8  waived  b; 
acceptance  of  rent  thereafter. 

2.  A  bill  showing  two  actions  pending,  as 
to  which  there  are  good  legal  defenses,  ajxH 
merely  stating  that  ''other  soits  ore  threaten- 
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ed,"   cannot  be  maintained  on  the  gronnd  of 
avtddlns  a  multiplicity  of  salts. 

S.  A.  bill  for  acconntlng  cannot  be  maintain- 
ed where  the  accounts  are  neither  mutual  nor 
complicated. 

Appeal  from  t^ancoy  court,  Ettowah  conn- 
ty;  S.  K.  McSpadden,  Chancellor. 

Bill  by  the  Attalla  Mining  &  Manufacturing 
Company  against  S.  M.  Wlncheater  and  oth- 
ers for  an  injonction  restrainlns  the  main- 
tenance of  certain  suits  brought  by  the  de- 
fendant Winchester  against  the  complainant, 
and  also  for  an  accounting  between  the  com- 
plainant and  the  defendants.  The  defend- 
ants' demurrer  to  the  bill,  and  motion  to  dis- 
miss It,  on  the  grounds  that  it  contained  no 
equity,  and  that  the  complainant  had  a  full, 
complete,  and  adequate  remedy  at  law,  were 
sustained.    Complainant  appeals.     Affirmed. 

Jas.  L.  Tanner  and  Chas.  Turner,  for  app^ 
lant.    Dortch  &  Martin,  for  appeUees. 

STONE],  C.  3.  The  appeal  In  this  case  Is 
from  the  decree  of  the  chancery  court  sustain- 
ing demurrers  to  the  bUI  of  complaint  and 
dissolving  the  injunction.  Hie  case  made  by 
the  bill  Is,  In  substance,  as  follows:  In 
1886,  S.  M.  Winchester  conveyed  to  Obal 
Christopher  and  Samuel  Stewart  the  right  to 
mine  the  soft  ore  In  and  upon  certain  Iron 
ore  lands  tn  Etowah  county  tar  a  term  of  10 
years.  By  the  terms  of  the  lease  the  lessees 
were  bound  to  mine  not  less  than  20,000  tons 
of  soft  ore  per  annmn,  except  that,  In  case 
of  strikes  or  blow-outs  at  furnaces  with 
wh)ch  the  lessees  might  have  contracts,  due 
allowance  was  to  be  made  tor  the  period  cov- 
ered by  such  strikes  and  blow'^rats.  The 
shipments  of  ore  were  to  be  at  least  1,500 
tons  each  and  every  month  during  the  con- 
tlnnance  of  the  lease,  on  which  a  royalty  of 
30  cents  per  ton  of  2,268  pounds  was  to  be 
paid  to  the  lessor;  bat  the  mining  and  ship- 
ment of  ore  were  reqtilred  to  reach  20,000 
tons  each  year,  and,  if  the  shipment  of  ore 
should  fall  below  1,500  tons  In  any  months, 
the  lessees  w»e  authorized  to  make  It  np  In 
the  other  months  of  the  year.  In  case  of 
fallnre  to  mine  and  ship  20,000  tons  of  ore 
In  any  year,  the  lessees  were  to  pay  royalty 
as  If  the  entire  annual  quantity  had  been 
mined  and  shipped.  The  royalty  was  made 
payable  between  the  15th  and  25th  of  each 
month,  in  cash,  except  where  the  lessees 
found  It  necessary  to  take  time  paper  from 
the  purchaser  of  ore,  (which  time  should  not 
exceed  fonr  months;)  then,  and  In  that  event, 
the  purchaser  was  to  make  separate  paper  to 
the  lessor  for  the  royalty;  and  if,  by  the  tak- 
ing of  time  paper,  the  price  of  ore  should  be 
Increased  above  the  cash  price,  the  lessor  was 
to  have  the  benefit  of  a  proportionate  in- 
crease on  bis  royalty.  No  sales  of  ore  on 
time  were  to  be  made  by  the  lessees  Without 
notice  to  the  lessor,  and,  if  made  against  his 
objection,  the  lessees  were  bound  to  make 
the  royalty  good  on  all  ore  so  sold.  The  lee- 
sees  were  allowed  to  use  all  timber  neces- 


sary f(^  mining  purposes  and  for  building 
honses  for  miners,  and  all  laps  and  wood  left 
over  from  timber  so  used.  Tbe  lessees  were 
also  to  have  the  nse  of  all  houses  then  on  tbe 
premises,  and  at  all  cars,  railroad  tracks,  and 
everything  th^  on  the  property,  bdonglng 
to  the  lessor,  wbidi  was  used  for  mining  pur- 
poses, but  all  sncb  property,  together  with 
all  Improvements  diat  might  be  placed  np<« 
the  property  by  the  lessees,  except  madiinery 
operated  by  ateam,  was  to  b^ong  to  the 
lessor  at  the  termination  of  the  lease.  Fail- 
ure to  pay  the  royalty  on  ore  actually  mined 
and  shipped,  for  00  days  after  it  became  due 
according  to  Uie  terms  of  the  lease,  was  to 
operate  a  forfeiture  of  the  lease,  entitling  the 
lessor  to  re-enter  and  take  possession  of  the 
propo^.  Failure  to  mine  and  ship  20,000 
tons  of  ore  in  any  year,  and  ftiilmre  for  90 
days  to  pay  royalty  on  that  quantity  of  ore 
for  snch  year,  was  to  work  a  like  forfeiture. 
The  lease  was  also  to  be  forfeited  if  tbete 
should  be  an  abandonment  of  mining  opera- 
tions for  six  months.  The  lease  was  to  re- 
main in  force  for  10  years,  as  aforesaid,  if 
Uie  aott  <tfe  should  last  that  long,  and  the 
lessees  wore  to  mine  and  ship  as  much  more 
than  20,000  tons  of  ore  as  might  be  practi- 
cable, and  as  could  be  sokL  The  lessees 
were  to  have  possession  of  the  leased  prc^ter- 
ty  by  December  1,  1886,  and  were  to  com- 
mence shipping  ore  by  the  1st  day  of  Jan- 
nary,  1887.  The  books  of  the  lessees  relat- 
ing to  the  business  and  the  mines  them- 
selves were  to  be  subject  to  the  lessor's  in- 
spection. The  lease  contains  other  provi- 
sions not  material  to  the  questions  raised  by 
the  appeal  On  the  30th  day  of  October, 
1888,  Winchester  granted  to  Obal  Christo- 
pher the  right  to  mine  the  hard  ore  on  the 
same  lands,. by  lease  containing  substantial- 
ly the  same  8tlt>tilatlons  embraced  In  the 
lease  above  described,  except  as  to  the  price 
of  the  ore,  and  the  quantity  to  be  mined 
and  shipped  per  month  and  per  annum,  the 
price  of  the  hard  ore  being  flxed  at  12^ 
cents  per  ton,  and  the  minimum  quantity  to 
be  shipped  monthly  and  annually  being,  re- 
spectively, 2,000  and  24,000  tons.  Both  leases, 
the  bill  avers,  were  duly  transferred  and  as- 
signed to  the  Attalla  Mining  &  Manufactur- 
ing Company,  the  appellant,  with  the  con- 
sent or  acquiescence  of  the  lessor,  who  has 
since  accepted  and  received  payments  of 
royalty  under  the  terms  of  said  leases.  The 
bill  farther  shows  that,  notwithstanding  the 
stipulation  in  the  leases  that  possession 
should  be  given  of  all  said  property  at  the 
time  mentioned  in  the  leases,  neither  appel- 
lant nor  any  of  its  predecessors  under  said 
lease  had  ever  been  able  to  obtain  possesion 
of  that  part  of  the  leased  property  designa- 
ted In  tbe  leases  as  the  "Rhea  Lands,"  but 
possession  thereof  had  been  f(vclbly  with- 
held (but  by  whom  la  not  stated)  from  the 
original  lessees,  and  the  successive  assignees 
of  said  leases,  (including  appellant,)  by 
which  the  rigbt  to  mine  both  soft  and  hard 
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ore  on  that  portion  of  the  property  had  been 
lost  to  appellant;  that  frequent  demand  had 
been  made  upon  the  lessor  by  appellant  and 
its  predecesswa  under  aald  leases  to  be  put 
In  possession  of  said  Rhea  lands,  bat  said 
lessor  made  no  effort  In  that  behalf;  that 
said  Rhea  lands  contain  large  qaantttles  of 
both  hard  and  soft  ore,  and  constitute  a 
material  and  valuable  portion  of  the  leased 
property;  that  Winchester  has  a  good  title 
to  the  Iron  ore  In  said  Rhea  lands,  and  the 
right  to  Immediate  xiossession  thereof  for  his 
lessees,  and  that  his  failure  to  place  appel- 
lant in  possession  1b  due  to  Winchester's  neg- 
lect and  disregard  of  appellant's  rights,  or 
bis  purpose  to  defeat  appellant's  rights  under 
the  lease.  It  la  further  averred  that  during 
the  year  1881  several  strikes  of  the  employes 
occurred,  greatly  delaying  appellant's  min- 
ing operations  on  that  portion  of  the  prop- 
erty of  which  It  was  placed  In  possession, 
and  that  several  furnaces  with  which  It  bad 
contracts  tot  ore  went  out  of  blast.  In  con- 
sequence of  which  appellant  was  not  able 
to  mine  the  full  quantity  of  ore  required  by 
said  leases  for  the  year  1891,  and  in  conse- 
quence of  which  appellant  was  relieved,  by 
the  terms  of  the  leases,  from  its  failure  to 
mine  the  stipulated  minlmnm  quantity  of 
ore,  and  from  paying  royalty  for  said  year. 
The  bill  farther  shows  that  a  portion  of  the 
railroad  track  that  was  on  the  premises  at 
the  time  the  leases  were  executed,  and 
which  were  embraced  by  the  terms  of  the 
lease,  was  wrongfully  removed  from  the  lands 
by  the  railroad  company,  whereby  appellant 
was  greatly  hindered  and  Inconvenienced  In 
its  mining  op«atlons,  and  the  covenants  of 
the  leases  violated,  etc.  It  is  further  averred 
that  appellant  has  expended  about  $15,000 
or  more  in  improvements  necessary  for  de- 
veloping the  mines,  and  that,  notwithstand- 
ing the  hindrances  complained  of,  It  has 
(due  allowance  being  made  for  strikes  and 
blow-outs)  mined  the  full  quantity  of  ore, 
and  paid  all  the  royalty  prescribed  by  the 
leases;  but  that,  notwithstanding  this,  Win- 
chester, the  lessor,  combining  and  conspiring 
with  others  unknown  to  appellant,  has  en- 
deavored to  coerce  it  Into  a  modification  of 
said  leases,  by  which  It  would  be  deprived 
of  many  of  the  favorable  terms  of  said  leas- 
es; and  that,  falling  In  this,  said  Winchester 
bas  declared  said  leases  forfeited,  b&a 
brought  suit  to  recover  the  sum  of  |5,000 
claimed  to  be  due  for  royalties,  and  has  also 
brought  suit  in  ejectment  to  recovo:  posses- 
sion of  the  leased  property,  which  suits 
were  so  brought  with  the  fraudulent  purpose 
of  compelling  appellant  to  agree  to  a  modi- 
fication of  said  leases,  as  above  stated.  The 
bill  also  avers  full  compliance  on  appellant's 
port  with  the  stipulations  of  the  leases,  after 
making  due  allowance  for  blow-outs  and 
strikes,  and  that  It  has  frequently  demand- 
ed an  accounting  of  Winchester,  which  has 
been  refused  by  bim;  tbat  nothing  is  due 
by  way  of  royalty,  or,  if  anytbing,  it  Is  a 


small  amount,  wUlch  appellant  bas  always 
been  willing  to  pay,  and  ofTers  to  pay;  that 
said  amount  could  not  be  settled  In  the  action 
brought  to  recover  the  property,  but  the  ac- 
count, being  complicated,  can  only  be  settled 
In  a  court  of  equity;  that,  If  the  ejectment 
suit  proceeds,  appellant  will  lose  the  benefit 
of  the  remainder  of  its  term,  and  its  improve- 
ments, however  small  may  be  tbe  amount  it 
may  owe  for  royalties,  and  notwithstanding 
its  willingness  to  pay  the  same;  that  other 
suits  are  threatened,  and  the  state  of  the 
account  can  only  be  determined  in  equity. 
It  la  further  shown  tbat  Winchester  has  as- 
signed to  the  First  National  Bank  of  Chatta- 
nooga all  the  royalties  accruing  under  the 
leases  as  collateral  security;  and  that  pay- 
ments of  royalty  have  been  made  to  said 
bank,  some  of  which  were  so  made  with 
Winchester's  Imowledge  and  acquiescence, 
after  he  had  declared  the  leases  forfeited, 
whereby  be  had  waived  such  forfeiture.  It 
any  such  right  existed.  The  bank  Is  made 
a  party  defendant  with  Winchester,  and  the 
prayer  of  the  bill  Is  for  an  Injunction  against 
the  fnrtho-  maintenance  of  said  suits,  and 
for  an  accounting  pursuant  to  the  terms  of 
the  leases.  The  case  was  submitted  on  de- 
murrer to  the  bill  and  on  motion  to  dissolve 
tbe  Injunction.  The  chancery  court  sustain- 
ed the  demurrers,  and  dissolved  the  Injunc- 
tion. 

The  frame  of  the  bill  indicates  that  Its 
equity  Is  based  upon  the  undoubted  Juris- 
diction of  coiurta  of  equity  to  grant  reUef 
against  forfeitures  incurred  under  agree- 
ments for  the  payment  of  money,  In  cases 
where  the  damages  accruing  from  a  breach 
of  the  agreement  may  be  compensated  by 
tbe  payment  of  the  amount  actually  due, 
with  interest;  the  general  rule  being  that 
where  the  agreement  is  simply  one  for  the 
payment  of  money,  a  forfeiture  incurred  by 
its  nonperformance  will  be  set  aside  at  tbe 
instance  of  the  defaulting  party,  or  relieved 
against  in  any  other  manner  made  necessary 
by  the  circumstances  of  the  case,  on  pay- 
ment of  the  debt,  interest,  and  costs.  If  any 
have  accrued,  unless  by  his  Inequitable  con- 
duct be  bas  debarred  himself  from  the  re- 
medial right,  or  unless  tbe  remedy  Is  prohib- 
ited under  the  special  circumstances  of  tbe 
case,  by  some  other  controlling  doctrine  of 
equity.  As  applicable  to  eases  involving 
leases,  the  rule  has  been  stated  to  be  that 
when  a  lease  contains  a  condition  that  tbe 
lessor  may  re-enter,  and  put  an  end  to  the 
lessee's  estate^  or  even  tbat  the  lease  shall 
be  void,'  upon  the  lessee's  failure  to  pay  the 
rent  at  tbe  time  spedfled,  a  court  of  equity 
wlU  relieve  the  lessee,  and  set  aside  a  tor- 
felture  Incurred  by  his  breach  of  the  condi- 
tion, whether  tbe  lessor  bas  or  has  not  en- 
tered and  dispossessed  the  tenant  The  rea- 
son and  philosophy  of  the  rule  In  such  cases 
are  that  such  condition  and  forfeiture  are  In- 
tended merdy  as  security  for  the  payment 
of  money.    1  Pom.  Bq.  Jur.  H  450,  453.    In 
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Root  T.  Johnson,  (Ala.)  10  South.  293,  vre 
said:  "Forfeitures  are  not  favorites  In  eq- 
uity, and,  nnless  the  penalty  Is  fairly  propor- 
tionate to  the  damage  suffered  by  the  breach, 
relief  will  be  granted  when  the  court  can 
give,  by  way  of  compensation,  all  that  could 
be  reasonably  expected."  While  the  doc- 
trine of  equitable  relief  In  cases  of  forfeiture 
Is  clearly  settled,  as  we  have  shown,  it  is  by 
no  means  clear  that  the  bUl  of  complaint 
in  this  cause  makes  out  a  case  within  that 
ground  of  equity  Jurisdiction.  Indeed,  con- 
struing the  allegations  of  the  bill  most 
strongly  against  the  pleader,  as  we  must  on 
demurrer,  we  are  constrained  to  hold  that 
it  not  only  falls  to  show  a  forfeiture  In- 
curred, against  which  relief  is  necessary  in 
equity,  but,  on  the  contrary,  that  there  has 
been  a  full  compliance  by  appellant  with 
the  terms  of  the  lease,  and  consequently  that 
no  forfeiture  has  accrued,  and,  furthermore, 
that,  if  a  forfeiture  has  accrued,  it  has  been 
waived  by  the  lessor.  While  the  bill  shows 
that  Winchester,  the  lessor,  claims  a  for- 
feiture of  the  leases  because  of  appellant's 
alleged  failure  to  mine  and  pay  royalty  on 
the  minimum  quantity  of  ore  required  by  the 
terms  of  the  leases,  It  further  shows  that  this 
failure  Is  protected  by  the  express  stipula- 
tions of  the  leases,  which  provides  against 
such  failure  when  caused  by  strikes  and 
blow-outs.  We  quote  briefly  from  the  eighth 
paragraph  of  the  bill,  as  follows:  "But 
the  amoimt  of  ore  actually  mined  by  your 
orator,  with  the  credits  and  reduction  to 
which  your  orator  Is,  by  the  terms  of  said 
lease,  entitled  on  account  of  said  strilces  and 
blow-outs,  greatly  exceeds  the  minimum 
fixed  and  required  to  be  mined."  And, 
again,  from  the  amendment  of  April  4,  1893: 
"Your  wator  alleges  and  Insists  that  it  has 
not  failed  to  substantially  comply  with  the 
terms  and  stipulations  of  said  leases,  ac- 
cording to  the  terms  and  legal  effect  there- 
of, and  that,  due  allowance  being  made  tor 
the  contingencies  provided  for  therein,  your 
orator  has  mined  the  full  amount  of  ore  re- 
quired by  the  terms  thereof,  and  has  paid 
the  royalties  due  on  all  the  ore  mined." 
From  these  statements  of  the  bill  it  is  very 
clear  that  appellant  has  a  full  and  adequate 
defense  at  law,  both  to  the  action  of  eject- 
ment and  to  the  suit  for  rent  In  the  for- 
mer action  the  introduction  in  evidence  of 
the  written  leases  from  the  plaintiff  in  eject- 
ment, and  proof  of  their  transfer  to  appel- 
lant, would  of  course  defeat  a  recovery,  un- 
less the  plaintiff  should  be  able  to  show  a 
breach  of  the  conditions  of  the  leases  op- 
erating a  forfeiture  of  appellant's  estate,  but 
which,  taUng  the  allegations  of  the  bill  to 
be  true,  the  plaintiff  would  be  unable  to 
show.  So,  also,  in  regard  to  the  suit  for 
rent  Proof  of  the  full  payment  of  royalty, 
as  alleged  in  the  bUl,  would  defeat  any  re- 
covOTy  by  the  plaintiff.  We  also  quote  fur- 
ther from  the  statements  of  the  amendment 
to  the  bill  of  Februai7  27,  1883,  as  follows: 


"That  complainant  has  paid  rents  and  roy* 
alties  to  tlie  said  assignee's  agent,  and  rep- 
resentatlve  of  said  defendant  Winchester, 
since  the  assertion  of  said  alleged  forfeiture, 
and  since  the  institution  of  said  ejectment 
suit,  and  such  payments  have  been  applied 
to  and  for  the  benefit  of  said  defendant  Win- 
chester, and  so  received  and  accepted  by 
him."  The  language  employed  in  the  bill 
to  show  such  waiver  would  be  wholly  insuf- 
ficient for  that  purpose  had  it  been  set  up 
in  answer  to  a  bill  to  enforce  the  forfeiture. 
Brooks  V.  Rodgers,  (Ala.)  12  South.  61.  But 
as  employed  in  the  bill  before  us,  and  on  de- 
murrw,  we  must  construe  it  most  strongly 
against  the  pleader,  and  therefore  hold  that 
it  Implies  that  the  rent  so  received  by  Win- 
chester accrued  after  the  alleged  breach  of 
condition,  and  was  so  rec^ved  under  the 
lease  with  knowledge  of  all  the  circumstan- 
ces. So  construing  it,  the  bill  shows  a  fUU 
and  complete  defense  to  Winchester's  action 
of  ejectment  on  two  grounds,  viz.:  First, 
that  no  forfeiture  of  the  leases  has  ever  .oc- 
curred; second.  If  a  forfeiture  ever  occurred, 
it  was  waived  by  Winchester.  From  what 
we  have  said,  it  is  clear  the  bill  cannot  be 
maintained,  for  the  reason  that  it  fails  to 
show  a  necessity  for  equitable  relief  against 
the  forfeiture,  or  that  pecuniary  compensa- 
tion cannot  be  made  for  the  breach. 

It  is,  however,  urged  that  other  grounds 
of  equitable  interposition  are  shown,  and 
that,  if  any  one  ground  is  established,  the 
court  should  not  only  assume  Jurisdiction, 
but  go  on  and  determine  all  the  questions  in 
controversy,  although  it  might  Involve  the 
adjudication  of  matters  of  purely  legal  cog- 
nizance. The  principle  contended  for  is  un- 
doubtedly correct.  We  have  frequently  rec- 
ognized it  in  our  decisions.  Manufacturing 
Ck>.  V.  Hale,  03  Ala.  542,  9  South.  256.  But 
we  are  unable  to  perceive  that  the  bill  con- 
tains any  ground  upon  which  equitable  Jn- 
risdictlon  attaches.  It  cannot  be  maintain- 
ed upon  the  ground  of  avoiding  a  multiplic- 
ity of  suits,  because  but  two  suits  are  shown 
to  be  pending,  as  to  both  of  which  clear  and 
unembarrassed  defenses  at  law  are  shown  to 
exist;  and  the  bare  allusion  in  the  thir- 
teenth paragraph  of  the  bill  to  threatened 
suits  is  too  vague  and  indefinite  to  add  any- 
tiling  to  this  alleged  ground  of  equity.  Nor 
does  the  bill  show  mutual  or  complicated  ac- 
counts, which  a  jury  could  not  examine,  and 
state  with  requisite  accuracy.  The  bill 
shows  that  the  necessary  data  are  readily 
ascertainable,  sufficient  to  enable  a  Jury  to 
det^mine  what  deductions,  according  to  the 
terms  of  the  lease,  should  be  allowed,  on 
account  of  strikes  and  blow-outs,  from  the 
required  output  of  ore,  and  from  the  roy- 
alty agreed  to  be  paid.  There  is  no  such 
complexity  or  intricacy  In  the  accounts,  ap- 
pearing from  the  averments  of  fact  in  the 
biU,  (outside  of  the  mere  statement  of  the 
pleader's  conclusions,)  as  show  a  necessity 
for  a  resort  to  equity  for  a  statement  there- 
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«C.  The  Jnrbidletlon  of  tqvity  on  tbla 
croTind  was  denied  by  oa  In  a  case  showing 
much  greato:  dlfflcnlties  In  the  statement 
of  the  acooont  than  are  here  shown.  Manu- 
facturing Oo.  T.  Hale,  snpra. 

We  wUl  not  discuss  the  other  alleged 
grounds  of  equity  Jurisdiction  urged  in  sup- 
port of  the  biU.  We  simply  dte  the  ao- 
thoritles,  which  show  condnslTely  that  nei- 
ther the  alleged  failure  of  appellant  to  ob- 
tain possession  of  the  Rhea  lands  embraced 
in  the  lease,  nor  the  removal  by  the  rail- 
way company  of  its  track  from  part  of  the 
leased  premises,  nor  the  alleged  conspiracy 
of  Winchester  with  others  to  compd  a  foi> 
feltnre  of  the  lease,  singly  or  togethor,  war- 
rant a  resort  to  a  court  of  equity.  Abrams 
T.  Watson,  60  Ala.  524;  Wingo  t.  Hardy, 
(Ala.)  10  South.  659.  The  cbancoy  court 
did  not  err  in  sustaining  the  demurrer  to  the 
original  and  amended  bills,  and  In  dlssolT- 
Ing  the  injunction.    Its  decree  is  affirmed. 


(101  Ala.  ST3) 

TOUNO  T.  HUBBABD.» 
(Supreme  C!ourt  M  Alabama.     Feb.  18,  18B4.) 
GABHremreuT— CI.AIK  or  Exsmptioh— Buffioish- 

CT— Tims  of  Vbrifkutiok. 

1.  In  garnishment  the  debtor  filed  the  same 
daim  of  exemption  of  money  attached  that  he 
had  filed  in  another  case  two  montlia  t>efore, 
and  without  reverifying  it.  It  did  not  show 
that  the  debt  against  which  it  was  originally 
asswted  had  been  contracted  since  the  passage 
of  the  law  living  the  exemption  claimed.  BM 
Insoffieient  to  show  that  anch  debtor  was  en- 
titled to  the  exemption,  even  if  the  facts  stated 
in  the  claim  were  true. 

2.  Where  a  claim  of  exemptl<w  after  gai^ 
nishment  most  have  an  inventoiy  of  all  the 
personal  property,  cliosea  in  action,  and  money 
belonging  to  the  claimant,  "and  the  valne  and 
location  thenof,"  which  mventoty,  aa  well  as 
the  claim  itself,  must  "be  verified  by  oath," 
(Code,  U  2525,  2533.)  the  claim  and  inventoiT 
must  l>e  verified  at  the  very  time  they  are  filed, 
and  not  before. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrtngton,  Judge. 

Action  by  Randolph  Tonng  against  Joseph 
D.  Hubbard,  in  which  there  was  a.  judgment 
for  plaiutifl,  and  a  vrrit  of  garnishment  serv- 
ed on  the  Louisville  &  Nashville  Railroad 
Company.  The  garnishee  answered,  disclos- 
ing money  in  its  hands  belonging  to  defend- 
ant, and  the  latter  int^rppsed  a  claim  of 
exemption.  From  a  Judgment  sustaining  the 
claim  of  exemption  and  discharging  the  gar- 
nishee, plaintiff  appeals.    Reversed. 

Richardson  &  Reese,  for  appellant  B. 
P.  Morrisett,  for  appellee; 

McCLELLAN,  J.  The  claim  of  exemp- 
tions filed  by  the  defendant,  Joseph  D.  Hub- 
bard, on  August  2,  1892,  was  insufficient.  In 
that  it  Is  not  made  to  appear  thereby  that 
the  debt  against  which  the  claim  was  in- 
terposed had  been  contracted  since  the  ordi- 

^Rdiearing  denied  Februaiy  18.  189^ 


nation  and  enactment  of  tlie  laws  providing 
for  the  exemption  intended  to  be  asserted. 
Randolph  ▼.  Uttle,  62  Ala.  398.  The  in- 
8ufflci«icy  of  this  claim,  however,  appears 
to  have  been  waived  by  the  plalntifl.  With- 
out objecting  to  it  on  this  ground,  be  filed 
an  affidavit  of  contestation.  The  claim  of 
August,  1892,  bad  reference  to  and  covered 
$80  due  and  to  become  due  defendant  £rom 
the  garnishee  for  services  rendered  in  June 
and  July,  1892.  Defendant  continued  in  the 
service  of  the  garnishee  until  December  81, 
1892;  and  in  March,  1893,  the  garnishee  an- 
swered in  this  and  another  (McFhilUps')  case 
against  Hubbard  that  it  then  owed  defend- 
ant a  certain  sum,  which  was  greater  than 
the  total  of  the  Judgments  in  both  cases. 
On  January  19,  1803,  the  defendant  had  in- 
terposed a  claim  of  exemptions  in  the  Mc- 
PhiUips  case  to  the  money  due  him  from  the 
garnishee.  After  answer,  the  defendant,  on 
March  18,  1803,  against  plaintiff's  objection, 
filed  In  tills  case  the  claim  which  he  had 
two  months  before  inta-posed  in  the  Mc- 
PhiUips  case,  without  reveriflcatlon.  This 
claim,  as  thus  propoimded  in  the  case  at  bar, 
was  fatally  l>ad  in  two  particulars.  Even  In 
respect  of  McPhllUps'  Judgment  it  did  not 
show  that  the  debt  against  which  it  was 
asserted  had  bem  eontAicted  since  the 
passage  of  laws  giving  the  exempticm  sought 
to  be  effectuated;  and,  being  asserted 
against  McPhllUps'  debt,  and  not  originally 
against  that  of  plaintiff,  and  having,  when 
verified,  no  reference  to  plaintiff's  demand, 
its  avermmt  of  the  conclusion  that  defend- 
ant was  entitled  to  the  exemption  asserted 
cannot  be  ctmstrued  to  have  reference  at  all 
to  the  debt  involved  in  the  present  case. 
There  is,  therefore,  no  averment  of  facts 
which,  if  true,  show  that  the  defendant  is 
mtitled  to  an  exempti«m  of  the  money  held 
by  the  garnishee  from  condemnation  to  the 
satisfaction  of  this  plaintitrs  Judgment,  nor 
even  any  averment  of  the  conclusion  from 
facts  not  set  out  that  he  is  entitled  to  such 
exemption.  The  other  particular  in  which 
the  claim  as  interposed  in  this  case  must  be 
adjudged  to  be  wholly  insufficient  is  this: 
The  law  requires  that  a  claim  of  exemption 
interposed  after  levy  of  garnishment  must 
contain  or  be  accompanied  by  a  statement 
setting  forth  an  inventwy  of  all  the  personal 
property,  choses  in  action,  and  money  be- 
longing to  the  claimant,  "and  the  value  and 
location  thereof;"  and  this  statement,  as  well 
as  the  claim  itself,  must  "be  verified  by 
oath."  Code,  |{  2525,  2533.  It  is  too  mani- 
fest to  need  discussion  that  the  verification 
required  by  the  statute  nrast  be  of  a  present- 
ly existing  state  of  facts;  it  must  have  refer- 
ence to  the  property  the  defendant  has  at 
the  moment  of  filing  the  claim  and  making 
the  statement  What  property,  choses  In 
action,  or  money  the  defendant  owned  a 
year  before  the  claim  is  filed  it  is  wholly 
immaterial  to  inquire.  His  rights  depend 
upon  the  amount  of  property  he  owns  to-day. 
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at  the  moment  of  his  solenm  statement  tin- 
der oath,  not  upon  what  he  had  last  year 
or  last  month  or  yesto-day.  And  the  plain- 
tiff la  entitled  to  know  afflrmatlTely  from 
his  claim  and  inventory  what  he  has  now. 
Had  the  claim  filed  on  March  18th  in  terms 
stated  that  on  the  19th  day  of  the  preceding 
January  the  defendant  owned  the  property 
therein  described,  and  was  then  entitled  to 
have  the  money  due  htm  trom  the  garnishee 
exempted  from  the  satisfaction  of  plaintiff's 
Judgment,  it  would  not,  we  apprehend,  be 
for  a  moment  insisted  that  the  claim  and 
inventory  wo'e  sufficient,  and  made  a  prima 
facie  showing  for  the  allowance  of  the  ex- 
emption; for  non  constat  but  that  the  de- 
fendant In  the  mean  time  had  acquired,  and 
at  tha  time  of  filing  the  claim  was  the  owner 
of,  personal  property,  choses  in  action,  and 
money  which  was  not  and  could  not  have 
been  embraced  in  ilie  claim.  This  Is  pre- 
cisely the  substance,  meaning,  and  effect  of 
the  claim  and  statement  which  was  filed  in 
this  case,  though  it  does  not  in  so  many 
words  aver  that  two  months  before  it  was 
filed  defendant  had  only  the  property  set 
forth  in  it,  and  was  then  entitled  to  the 
exiemption  claimed.  This  claim  and  Inven- 
tory was  sworn, to  on  January  18,  1893.  It 
was  a  statement  of  the  property,  etc.,  which 
the  defendant  then  had.  It  asserted  that 
the  defendant  was  then  entitled  to  the  ex- 
emption claimed,  and  this  only,  as  we  have 
seen,  against  the  judgment  of  McPhilllps. 
The  paper  speaks  only  of  the  time  when  it 
was  originally  filed.  The  defendant  swore 
that  the  facts  set  forth  in  it  were  then  true. 
It  was  taken  out  of  the  file  In  that  case,  and 
filed  for  the  defendant  in  this;  but  it  sUU 
speaks  only  of  a  state  of  things  existing  on 
the  19th  of  January,  and  not  of  facts  exist- 
ing on  the  18th  of  March.  Whethw  the  in- 
tervening time  be  long  or  short  can  make 
no  manner  of  difference.  If  a  defendant 
can  claim  exemptions  on  a  state  of  facts 
which  are  shown  by  his  affidavit  to  have 
existed  two  months-  before,  but  which  are 
not  shown  to  exist  at  the  time  the  claim  is 
actually  Interposed,  he  may  equally  well  base 
his  claim  upon  facts  existing  10  years  before. 
If  the  requirement  that  his  claim  shall  be 
accompanied  by  a  sworn  statement  showing 
the  pN«onal  property,  choses  in  action,  and 
money  belonging  to  him,  and  the  location 
thereof,  at  the  time  the  claim  Is  propound- 
ed, can  be  filled  by  his  affidavit  that  two 
months  before  he  owned  only  certain  de- 
scribed personal  property,  etc.,  it  can  eq\ial- 
]y  be  met  by  a  verified  statement  of  his  per- 
sonal effects  10  years  before,  or  by  presently 
filing  a  sworn  inventory  made  and  verified 
any  length  of  time  In  the  past  There  is, 
we  think,  therefore,  no  escape  from  the  con- 
clusion that  the  claim  filed  in  this  case  was 
wholly  Insufficient  and  bad,  in  that— if  not 
toe  other  reasons  than  this  and  those  first 
adverted  to— it  was  not  accompanied  by  a 
presently  va-ified  statement  of  the  personal 


property,  dttoses  in  action,  and  money  be> 
longing  to  him  at  the  time  of  filing  the  claim. 
Buckland  v.  Tonsmere,  90  Ala.  SOS,  8  South. 
68;  Tonsmere  v.  Buckland,  88  Ala.  812,  6 
South.  00<I.  The  plaintiff  did  not  waive  any 
of  the  infirmities  of  the  claim  of  exemptions 
to  which  we  have  referred.  To  the  contra^ 
ry,  on  account  of  them  he  objected  to  the 
filing  of  the  claim,  and  moved  to  strike  it 
out  after  it  had  been  filed  against  his  objeo 
tion,  and  finally  moved  for  Judgment  against 
the  defendant  and  his  sureties  on  the  bond 
given  under  the  act  of  1890-91  to  dissolve  the 
garnishment,  notwithstanding  the  pending  of 
the  alleged  claim.  His  objection  to  the  fil- 
ing waa  overruled,  and  each  of  hia  motions 
was  denied.  In  each  and  aU  of  these  rulings 
the  trial  court  erred.  The  claim  should  not 
have  been  admitted  to  the  file.  Having  been 
put  on  file,  it  should  have  been  stricken  out; 
and  Its  being  oo  the  file  was  no  obstacle 
to  the  rendition  of  a  Judgment  on  the  an- 
swer of  the  garnishee.  Reversed  and  re- 
manded. 


(100  Ala.  tn 
ITBLDBLL  v.  STATB. 

(Supreme  Comt  of  Alabama.    Jan.  18,  1884.^ 

CaoitNAii  Law  —  Conduct  o>  Thiai.  —  Limitiso 
Aboumbst  or  Dbfekdant'b  Covkskl — Costs. 

1.  A  eonrt  which  has  allowed  defendant 
"to  confess  Judgment  with  good  and  sufficient 
sureties  for  the  fine  and  costs"  (Code,!  45U2) 
need  not  grant  an  order  to  be  entered  on  the 
docket  limitinir  the  confession  of  costs  to  those 
incnired  on  behalf  of  the  state,  since  the  clerk 
can  enter  judgment  for  such  costs  only. 

2.  Defendant  was  tried  for  assault  with  In- 
tent to  murder,  and  convicted  of  assanit  and 
battery.  The  witnesses  were  few,  and  there 
was  little  conffict  as  to  the  facts.  BM,  that 
the  court  did  not  abate  its  discretioD  in  limit- 
ine  the  argument  of  defendant's  counsel  to  2S 
minutes. 

Appeal  ftom  circuit  court,  Butler  county; 
John  R.  T^rson,  Judge. 

Finney  Yeldell  was  convicted  of  assault 
and  battery,  and  appeals.   Affirmed. 

J.  O.  Richardson,  for  apt>eltant  Wm.  L. 
Martin,  Atty.  Qen.,  for  the  State. 


HARALSON,  J.  1.  The  defendant  was  In- 
dicted and  tried  for  an  assault  with  intent  to 
murder.  He  was  convicted  of  an  assault  and 
battery  and  fined  five  dollars.  He  asked  a 
charge  which  had  reference  alone,  to  an  as- 
sault with  Intent  to  murder,  but  we  will  not 
consider  It,  since  he  was  not  convicted  of 
this,  but  of  a  smaller  offense,  to  the  commis- 
sion of  which  the  charge  had  no  reference. 

2.  Section  4502  of  the  Code  provides,  that 
"when  a  fine  is  assessed,  the  court  may  al- 
low the  defendant  to  confess  Judgment,  with 
good  and  sufficient  sureties,  for  the  fine  and 
costs."  The  defendant,  after  he  and  his 
sureties  had  confessed  Judgment  for  fine  and 
costs,  requested  the  coiurt,  by  an  order  to  ba 
entered  on  the  docket,  to  limit  the  oonfessioa 
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aa  to  tlie  costs,  to  aucb  as  bad  been  Incurred 
on  behalf  of  the  state  The  conrt  refused  to 
make  sncb  an  order  on  the  docket,  but  stated 
he  would  Instruct  the  clerk,  and  did  bo  In- 
struct him,  to  Include  In  the  taxation  of  the 
costs,  only  such  as  had  been  Incurred  on  be- 
half of  the  state.  To  the  refusal  of  the  court 
to  make  the  order  on  the  docket  as  requested, 
the  defendant  excepted.  There  was  no  error 
here.  The  confession  of  tbe  Judgment  was 
made  In  exact  accordance  with  the  statute, 
and  it  was  not  incumbent  on  the  court  to  go 
any  further,  and  do  as  the  defendant  pro- 
posed, although  It  would  not  have  been  im- 
proper to  do  so,  and  really,  by  so  doing,  the 
ludgment  entry  in  this  respect  would  have 
been  clearer,  and  a  mistake  of  a  wrong  taxa- 
tion of  the  costs  afterwards,  rendared  less 
liable  to  occur.  Tbe  judgment  entry,  how- 
ever, as  made,  could  include  only  the  costs  of 
the  state,  and  the  clerk,  without  being  told, 
was  bound  to  Imow  tbat  fact,  and  tbat  any 
taxation  by  him  of  tbe  costs  of  tbe  defend- 
ant, would  be  UlegaL  Bowen  t.  State,  (Ala.) 
12  South.  809. 

3.  The  only  other  Qoestlon  presented  li^ 
whether  the  court  liad  the  right  to  limit  the 
argument  of  the  defendant's  counsel,  as  to 
the  time  It  should  occupy.  It  is  stated  In  the 
bill  of  exceptions,  that  before  the  argument 
of  tbe  caose  began,  the  presiding  Judge  stat-. 
ed,  that  he  would  limit  the  arguments  to  15 
minutes  on  each  side.  Against  this  limita- 
tion tbe  defendant,  by  his  attorneys,  protest- 
ed, on  the  grounds,  that  thb  court  bad  no 
right,  in  a  case  like  this,  to  put  such  a  limit 
on  the  speech  of  his  counsel;  that  IS  minutes 
to  the  side,  was  an  imreasonable  limitation, 
in  violation  of  defendant's  constitutional 
rights;  and  he  demanded  that  the  court 
should  not  limit  the  argument  of  defendant's 
counsd  to  15  minutes,  but  allow  It  with(}ut 
limit  as  to  time.  This  tbe  court  refused  to 
do,  and  the  defendant  excepted.  After  one 
of  the  defendant's  attorneys  had  addressed 
tbe  court  and  jury  for  26  minutes,  the  Judge 
announced  that  his  time  for  argument  had 
expired,  and  the  attorney  again  demanded 
that  he  be  permitted  to  continue  the  argu- 
ment, which  tbe  conrt  refused  to  allow,  and 
tbe  defendant  excepted. 

4.  The  constitution  of  tills  state  provideeT 
(article  1,  i  7)  "tbat  in  all  criminal  prosecu- 
tions the  acctised  has  tbe  right  to  be  heard 
by  himself  and  coimsel,  or  either."  Tbe  con- 
stitutions of  most  of  the  states  have  similar 
provisions,  and  the  federal  constitution  pro- 
vides, that  in  all  criminal  prosecutions,  the 
accused  shall  have  the  assistance  of  counsel 
for  his  defense  Article  6,  Amendments.  In 
Oe<»'gla,  In  a  prosecution  for  an  assault  wltb 
intent  to  murder,  the  conrt  below,  against 
the  protest  of  defendant,  limited  the  de- 
fendant's counsel  to  30  minutes  in  his  argu- 
mait  to  tbe  Jury.  The  (»urt  allowed  him  40 
minntes.  The  defendant  was  convicted  of 
ma  assault  and  battery.  On  a  motion  for  a 
new  trial,  baaei  on  these  facts,  the  supreme 


court  bdd,  that  tbe  court  l>eIow  committed 
a  grave  error.  Htmt  t.  State,  49  Oa.  2Ki. 
In  North  Carolina,  on  a  prosecution  for  mur- 
der, the  trial  court  limited  the  argument  of 
counsel  for  defendant,  to  VA  hours.  The 
right  thus  to  limit  counsel,  coming  before  tbe 
supreme  court,  the  court  indulged  an  expres- 
sion of  regret  at  tbe  necessity  for  a  question 
of  tbe  kind  to'  be  presented  In  tliat  court  for 
review,  stating,  tbat  theretofore,  the  Judges, 
In  tbe  exercise  of  their  discretion  in  such 
matters,  had  deemed  it  better  to  submit  to 
an  abuse  of  tbe  privilege  of  argument  by 
counsel,  rather  than  to  api>ear  to  deny  a 
right  in  such  connections.  The  court,  how- 
ever, held  that  it  was  a  matter  within  the 
discretion  of  the  Judges  to  regulate,  and  that 
an  admission  of  the  discretion  was,  at  the 
same  time,  a  denial  of  the  right  to  review 
the  exercise  of  that  discretion.  State  t. 
Colllna,  70  N.  O.  241.  These  two  cases  pre- 
sent the  extremes  of  the  doctrine,  and  neither 
meets  our  approval.  The  correct  and  Just 
principle,  sanctioned  by  reason  and  author- 
ity, lies  between  these  extremes.  C!ourts  are 
established  for  the  administration  and  pro- 
motion at  Justice.  If  time  and  patience  are 
not  accorded  a  defendant,  proceeded  against 
in  a  cause  in  which  bis  life  or  liberty  is  en- 
dangered, this  high  end  and  aim  of  the  court, 
would  be  subverted.  If  time  is  valuable  and 
is  pressing,  if  patience  has  been  sorely  taxed, 
any  Just  Judge  will  be  careful,  yet,  to  allow 
full  and  fair  opportunity  to  counsel  to  pre- 
sent his  client's  defense.  This  much  Is  guar- 
antied \n  the  constitution,  and  no  more;  and 
this  guaranty  Is  not  Inconsistent  with  tbe  ex- 
istence of  power,  in  the  court  to  regulate  the 
exercise  of  the  right  of  argument  by  reason- 
able rules  and  regulations.  Counsel  have  no 
more  right,  from  whatever  motive,  unneces- 
sarily to  waste  the  time  of  tbe  court,  in  im- 
proper and  unnecessary  apeeotk,  than  the 
court  has,  tO|  deprive  them  of  reasonable  oj)- 
portunlty  to  moke  defense  for  their  clients.. 
Should  they  abuse  their  privilege  In  this  re- 
gard. It  is  the  right  and  duty  of  the  court 
to  restrain  them  within  proper  and  legal 
bounds.  Weeks,  Attys.  at  Law,  i  IIS;  Froff. 
Jury,  I  254;  State  ▼.  Page,  21  Uo.  257; 
Lynch  v.  State,  9  Ind.  641;  Mussleman  y. 
Pratt,  44  Ind.  126;  Weaver  v.  State,  24  Ohio 
St  684;  Com.  v.  Bucderl,  153  Pa.  St  551, 
26  AtL  228;  Dobbins  v.  Oswalt  20  Ark.  619; 
Freligh  v.  Ames,  31  Mo.  253. 

6.  The  witnesses  in  this  case  were  but  few, 
and  several  were  examined  alone  as  to  the 
character  of  the  defendant  and  the  party  as- 
saulted,—the  evidence  of  all  of  them  being 
set  out  In  about  2Vi  pages  of  the  transcript 
loosely  written,  in  a  large  hand.  The  fadts 
were  few  and  simple,  with  but  gUght  conflict 
The  question  of  self-defense  hardly  bad  a 
place  for  argument  and  the  principles  of  law 
were  plain  and  familiar.  We  fail  to  see  any 
evidence  In  this  record,  that  the  privilege  of 
counsel  was  improp^-ly  restricted  In  this  in- 
stance.   In  the  absence  of  such  dlaoorery  we 
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do  not  fed  aothorlaea  to  declare  that  the 
trial  court  exercised  Ita  discretion  Improperly. 
Affirmed. 


(102  Ala.  218) 

HOOD  y.  LEAGUE. 
(Supreme  Court  of  Alabama.     Jan.  12, 1894.) 
Action  against  Administrator — Liuitatioks. 

1.  Where  services  are  rendered  by  one  per- 
son to  another,  and  knowingly  accepted,  a  prom- 
ise to  pay  therefor  is  presumed,  unless  the  re- 
lation of  the  parties,  the  nature  of  the  serr- 
ices,  or  other  circumstances,  are  snch  aa  to  re- 
but this  presumption. 

2.  In  computing  the  three-years  limitation 
in  an  action  against  an  administrator  f<»  terv- 
ices  rendered  his  intestate,  the  six  months  in 
which,  under  Code,  S  2263,  no  suit  can  be 
brought  against  an  a&ninistrator,  must  be  ex- 
cluded. 

Appeal  from  dty  court  of  Gadsden;  3obn 
H.  Disque,  Judge. 

Action  by  Patience  League  against  William 
H.  Hood,  as  administrator  of  Louisa  Garrett, 
deceased,  for  services  rendered  to  defend- 
ant's Intestate.  From  a  Judgment  for  plaln- 
tiir,  defendant  appeals.    Reversed. 

The  complaint  in  this  case  sought  to  re- 
cover an  amount  due  from  defendant's  Intes- 
tate "by  an  account  made  by  said  Intestate 
on  the  Ist  day  of  October,  1890,  or  for  work 
and  labor  done,  and  for  services  rendered  to 
the  said  Louisa  Garrett,  now  deceased,  dur- 
ing her  lifetime,  by  the  plaintiff,  during  di- 
vers days,  weeks,  months,  and  years  prior  to 
her  death,"  etc.  The  defendant  pleaded  the 
general  issue,  and,  for  a  further  plea,  pleaded 
the  statute  of  limitations  of  three  years  and 
of  six  years.  On  the  trial  of  the  cause.  It 
was  shown  by  several  witnesses  Introduced 
in  behalf  of  the  plaintiff  that  she  had  lived 
with  the  defendant's  Intestate,  Louisa  Gar- 
rett, since  October,  1868,  up  to  the  time  of 
her  death,  which  occurred  In  Novembw,  1890; 
that  for  some  four  years  prior  to  her  death 
the  said  Louisa  Garrett  was  partially  para- 
lyzed, and  unable  to  help  herself;  that  plain- 
tiff did  the  cooking,  washing,  cleaning  up 
the  house,  milking,  cutting  wood,  fed  and 
tended  the  stock,  and  that  for  these  services 
she  had  never  been  paid,  except  a  few  dol- 
lars at  different  times.  It  was  also  shown 
by  the  testimony  of  these  witnesses  that  no 
contract  to  pay  the  plaintiff  for  her  services 
In  the  household  of  Louisa  Garrett  had  ever 
been  made  between  the  plaintiff  and  the 
said  Louisa  Garrett;  but  It  was  shown  that 
said  Louisa  Garrett,  some  few  days  before 
her  death,  had  requested  the  physician  who 
attended  her  In  her  last  Illness,  and  who  bad 
been  her  family  physician  for  a  number  of 
years,  "to  see  that  plaintiff  got  her  pay  for 
waiting  on  her,  as  she  had  never  paid  her 
anything  or  given  her  anything."  The  value 
of  the  services  was  proved  by  the  testimony 
of  witnesses.    The  cause  was  tried  by  the 


court  without  the  intervention  of  a  Jiffy,  and 
upon  the  Introduction  of  all  the  testimony 
the  court  rendered  Judgment  for  the  plaintiff, 
hfttf  deducting  the  several  small  payments 
that  bad  been  made  to  the  plaintiff;  but  It 
was  recited  that  In  this  Judgment  the  recov- 
ery of  the  plaintiff  was  restricted  to  the  four 
years  prior  to  Louisa  Garrett's  death,  during 
the  time  she  was  partially  paralyzed. 

Dortcb  &  Martin,  for  appellant 

COLEMAN,  J.  This  action  was  to  recover 
for  services  roidered  by  Patience  League  to 
defendant's  intestate.  Prima  fade,  valuable 
manual  services  rendered  by  one  person  for 
another,  the  benefits  of  which  are  knowingly 
accepted  and  enjoyed  by  the  latter,  are  not 
Intended  or  tmderstood  to  be  a  donation.  Un- 
less there  is  something  in  the  relation  of  the 
parties,  the  nature  of  the  service  rendered,  or 
other  circumstances  to  rebut  the  presump- 
tion, the  law  will  presume  an  obligation  to 
iny  for  such  services;  and.  If  there  was  no 
express  contract  as  to  value,  the  law  will  Im- 
ply that  the  party  receiving  the  benefit  of  the 
services  agreed  to  pay  what  they  were  rea- 
sonably worth.  Wood  v.  Brewer,  66  Ala.  570; 
Ralh-oad  Co.  v.  Hill,  76  Ala.  303.  In  addition 
to  this  prindple  of  law,  the  family  physldan 
of  deceased  testified  that,  a  few  days  before 
her  death,  she  requested  him  "to  see  that 
plaintiff  got  her  pay  for  waiting  on  her." 
This  testimony  Is  not  only  uncontradicted,  but 
there  are  no  facts  In  evidence  which  would 
authorize  an  Inference  in  conflict  with  it. 
The  action  was  for  services  rendered  during 
a  number  of  years  prior  to  the  death  of  de- 
ceased, and,  as  the  evidence  shows,  was  upon 
an  implied  contract  to  pay.  The  evidence 
shows  that  it  was  customary  to  pay  for  simi- 
lar services,  either  by  the  month  or  by  the 
year.  The  suit  was  upon  an  open  account. 
Gayle  v.  Johnston,  72  Ala.  254.  The  defend- 
ant Interposed  the  plea  of  the  statute  of  lim- 
itations of  three  years.  This  was  a  good  plea 
in  bar  to  the  action  for  so  much  of  the  claim 
as  had  become  due  three  years  before  the  be- 
ginning of  the  action,  excluding  from  the 
computation  six  months,  as  provided  In  sec- 
tion 2263  of  the  Code.  When  the  wages  are 
payable  by  installments,  the  party  entitled 
to  receive  them  may  sue  and  recover  each 
installment  as  it  becomes  due.  Strauss  v. 
Meertlef,  64  Ala.  299.  It  will  depend  upon 
whether  the  wages  became  due  and  were 
payable  monthly,  or  at  the  end  of  each  year, 
to  determine  what  claims  are  barred  by  the 
statute  of  limitation  of  three  years. 

The  court  properly  credited  the  claim  with 
the  payments  made,  but  erred  in  rendering 
Judgment  for  services  rendered  during  a  pe- 
riod back  beyond  that  to  which  the  plea  of 
the  statute  of  limitations  applied.  Reversed, 
and  remanded. 
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(100  Ala.  296) 
REYNOLDS  et  al.  t.  EXCELSIOR  COAL 
CO.     (No.  827.) 

SAME  T.  TANNEHILL.     (No.  965.) 

(Snpreme  Court  of  Alabama.     Not.  14, 1893.) 

CANCILI.ATION  OP  DEED — PrOCTBBMBNT  BT  FbAUD 

— ETIDEN'CB. 

Plaintiff  grantor  testified  that  defendant 
grantee  came  to  his  house  to  boy  both  sections 
6  and  29  in  a  certain  township,  and  that  he 
agreed  to  sell  only  section  5,  bat  that  while  he 
was  in  another  room  the  grantee  substituted  a 
deed  of  section  29  for  that  of  section  5,  which 
he  had  put  on  the  table,  preparatory  to  signing. 
Defendant  denied  this,  and  testified  that  plain- 
tiff was  willing  to  deed  section  29^nd  not  sec- 
tion 6.  It  appeared  that  section  29  was  enter- 
ed in  the  name  of  D.  T.,  and  section  5  in  the 
name  of  D.  M.  T.,  and  plaintiff  testified  that  he 
intended  to  sell  land  entered  in  the  name  of  D. 
T.,  and  not  that  entered  in  the  name  of  D.  M. 
T.,  and  the  deed  actually  signed  by  him  de- 
scribed the  land  as  entered  by  £>.  T.  It  further 
appeared  that  when  defendant  called  on  plain- 
tifc  to  purchase  the  land  he  had  a  deed  for 
each  piece  of  land  for  plaintiff  to  sign,  one  de- 
scribing a  piece  as  entered  by  D.  T.,  and  the 
other  a  piece  as  entered  by  D.  M.  T.  Beld, 
that  it  was  not  shown  that  defendant  substi- 
tuted one  deed  for  another,  as  alleged. 

Appeal  from  clumcery  court,  Shelby  county; 
S.  K.  McSpadden,  Chancellor.' 

BUI  by  the  Excelsior  Coal  Company  against 
H.  C.  &  W.  B.  Reynolds.  BiU  by  L.  M.  Tan- 
nehill  against  the  same  defendants.  From  a 
decree  for  complainants  in  each  case,  defend- 
ants appeal.     Reversed. 

In  the  case  in  which  the  Excelsior  Goal 
Company  is  comidainant,  the  bill  was  filed  by 
It  as  the  grantee,  which  alleged  that  it  did  not 
know  when  ltbOTight,nor  when  It  took  posses- 
sion, and  when  the  deed  to  the  land  in  contro- 
versy was  made,  that  Its  grantor  had,  before, 
through  fraud  or  mistake,  executed  a  deed  to 
the  defendants.  The  prayer  of  the  said  bill 
was  to  remove  and  cancel  the  deed  made  by 
L.  M.  Tanneblll  to  the  defendants  as  a  dond 
on  complainant's  title,  and  to  have  the  de- 
fendants perpettially  enjoined  from  claiming 
title  thereunder  to  the  land  tn  controversy. 
In  the  case  in  which  L.  M.  TannehiU  is  com- 
plainant, the  bill  was  filed  to  protect  his  war- 
ranty  in  the  deed  he  had  executed  to  the  Ex- 
celsior Coal  Company,  alleging  fraud  against 
the  defendants,  in  the  procurement  of  the 
deed  to  the  same  land  he  afterwards  granted 
to  the  Excelsior  Coal  Company;  and  the 
prayer  of  the  bill  was  that  the  said  deed  be 
canceled,  and  a  perpetual  Injunction  be  is- 
sued, restraining  the  defendants,  or  either  of 
them,  from  asserting  any  right,  title  or  claim 
to  the  land  in  controversy  under  and  by  vir- 
tne  of  said  deed.  In  the  first  case  there  was 
a  demurrer  to  the  biU  filed,  which  assigned 
in  variotis  ways  a  want  of  eqnity.  In  the 
latter  case  there  was  a  motion  made  to  dis- 
miss the  biU  fcH-  the  want  of  equity.  Both 
the  demurrer  and  the  motion  were  ovemded. 
On  the  final  submission  of  the  cause,  on  the 
pleadings  and  proof,  the  chancellor  rendered 
a  decree  granting  the  relief  prayed  for. 

The  principal  ground  on  which  relief  Is 


Bou^t,  is  that  of  fraud  practiced  by  the  de- 
fendants upon  L.  M.  TannehiU  in  procuring 
the  execution  of  the  deed  to  the  land  in  con- 
troversy from  said  TannehiU  to  them.  The 
aUegatlons  setting  out  the  facts  as  to  the 
charges  claimed  to  have  constituted  the  al- 
leged fraud,  are  found  in  the  sixth  paragraph 
of  the  blU,  and  are  aa  foUows:  "On  the  31st 
day  of  January,  1890,  the  defendant,  WlUIam 
B.  Reynolds,  came  to  the  house  of  the  said 
L.  M.  TannehiU,  in  Winn  parish,  state  of 
Louisiana,  and  made  himself  known  to  the 
said  TannehiU  as  from  MontevaUo,  Alabama, 
and  proposed  to  purchase  from  him  certain 
lands,  which  he  said  be  had  discovered  be- 
longed to  said  TannehiU,  the  same  being  the 
land  hereinabove  described,  and  the  sontheast 
%  of  the  northwest  i^  of  section  five  in  the 
same  township  and  range;  that  the  said 
TannehiU  told  him  that  he  knew  about  the 
piece  of  land  in  section  twenty-nine;  that  be 
and  his  brother  had  had  some  correspondence 
with  one  T.  H.  Aldrlch,  at  Blocton,  Alabama, 
In  regard  to  purchasing  It,  and  that  his 
brother  had  gone  to  Alabama  to  make  a  sale 
of  It  to  him,  and  that  he  had  given  his  brother 
authority  to  represent  him  in  the  mattw,  and 
that  he  would  not  under  any  circumstances 
sell  it  or  have  anything  to  do  with  It  until 
his  brother's  return;  that  the  said  Reynolds 
then  proposed  to  purchase  from  him  his  in- 
terest in  the  other  piece,  being  the  said  south- 
east ^,  of  the  northwest  %  of  section  five,  in 
the  same  township  and  range,  and  that  after 
some  talk  and  bargaining  the  said  TannehiU 
agreed  to  seU  and  deed  to  him  whatever  In- 
terest he  might  have  in  said  southeast  %  of 
the  northwest  %  of  section  five  at  and  for 
the  sum  of  one  htmdred  and  seventy-five  dol- 
lars; the  said  Reynolds  had  with  him  already 
written  out  two  instruments,  one  of  which 
he  represented  to  be  a  deed  of  the  southeaat 
V4  of  the  northeast  14  of  section  29,  and  the 
other  a  deed  for  the  southeast  Vt  of  the  north- 
west Vi  of  section  5;  that  the  said  L.  M. 
TannehiU  read  over  the  one  purporting  to 
be  a  deed  of  the  said  S.  E.  Yi,  of  the  N.  W.  % 
of  Sec  5,  and  being  satisfied  to  seU  and  deed 
to  him  his  interest  in  that  piece,  he  went 
into  the  house,  their  Interview  up  to  this 
time  having  been  outside,  and  placing  the  in- 
strument which  he  had  read  on  a  bureau 
near  the  outside  door,  went  with  his  wife 
into  an  adjoining  room  to  procure  ink  and 
pen,  but  finding  no  pen  and  ink  he  returned 
to  the  room,  and  on  his  return  found  the  said 
Reynolds,  whom  he  had  left  outside  the  door, 
standing  in  front  of  and  close  to  the  bureau 
and  the  paper  which  he  supposed  to  be  the  one 
he  had  left  there  on  the  bureau,  and  that  with- 
out again  reading  or  examining  it  to  see  if  It 
was  the  same,  and  not  suspecting  anything 
wrong,  lie  and  his  wife  wrote  their  names  to 
the  paper  with  a  lead  pencU  at  the  suggestion 
of  the  said  Reynolds,  In  the  presence  of  I>.  F. 
Dunn,  who  had  come  In  from  outside  the 
house,  and  who  had  been  brought  out  to  his 
house  by  the  said  Reynolds;    that  the  said 
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Dunn  signed  his  name  as  a  witness  to  tbe 
instnunent,  and  the  daughter  of  said  Tanne- 
hlll.  Just  ten  years  of  age,  was  called  In  from 
the  back  yard,  where  she  was  at  play,  and, 
with  some  assistance  from  her  mother,  wrote 
her  name  as  a  witness  to  the  paper;  that  the 
said  Reynolds  Immediately  folded  the  paper 
and  put  It  in  his  pocket,  remarking  that  he 
was  in  a  hurry  to  get  back  to  the  railroad  to 
meet  a  certain  train;  that  the  said  TannehUl 
requested  the  said  Reynolds  to  give  him  a 
memorandum  of  the  land  he  had  sold  him  his 
interest  in,  that  he  might  show  his  brother 
what  he  had  sold  on  his  return,  and  that 
thereupon  the  said  Reynolds  wrote  down  on 
a  piece  of  paper  in  pencil  the  southeast  %  of 
northeast  %  of  section  29,  with  a  cross  In  a 
circle  opposite  It  as  indicating  the  piece  he 
had  not  purchased,  and  the  southeast  %  of 
the  nwthwest  %  of  section  5,  with  a  pencil  Une 
drawn  around  It  as  Indicating  the  piece  he 
had  purchased,  and  as  he  was  leaving  said 
to  said  Tannehlll,  "Don't  sell  or  deed  away 
the  other  piece  to  any  one  without  letting 
us  know,  as  we  will  do  fifty  or  seventy-five 
dollars  bett»  by  you  than  any  one  else  will;' 
your  orator,  th«%fore,  upon  such  informa- 
tion and  belief,  charges  and  states  that  the 
said  Ii.  H.  Tanneliill  never  sold,  or  agreed  to 
sell,  never  agreed  to  convey  or  Intended  to 
convey,  and  never  received  any  consideration 
for  conveying  to  the  said  defendants,  or 
either  of  them,  or  to  any  other  person  other 
than  the  Excelsior  Coal  CSompany  the  said 
southeast  ^  of  the  northeast  %  of  section  29, 
township  21,  range  4  west,  that  if  the  said 
defendants  have  a  deed  or  instrument  pur- 
porting to  be  a  conveyance  to  them  of  said 
piece  of  land  the  same  was  obtained  by  frauds 
and  is  either  a  forgery  as  to  the  land  de- 
scribed therein,  or  was  secured  by  substitut- 
ing for  the  Instrument  purporting  to  convey 
the  southeast  %  of  the  northwest  ^,  of  sec- 
tion 5,  which  the  said  TannehiU  had  read 
and  agreed  to  execute,  am  Instrument  con- 
veying the  southeast  ^  ot  the  northeast  ^  of 
section  29  which  he  had  positively  and  re- 
peatedly refused  to  sell  to  him,  and  that  thus 
or  by  some  other  artful  contrivance  his  sig- 
nature was  secured  to  said  Instrument,  or 
that  the  same  has  been  since  Its  execution 
fraudulently  changed  or  altered,  but  exactly 
in  what  manner  your  orator  and  the  said 
TannehUl  are  unable  to  state,  inasmuch  as 
neither  your  orator  nor  the  said  TannehiU 
has  been  able  to  secure  a  sight  of  the  orig- 
inal, the  same  being  still  In  the  possession 
of  the  said  defendants." 

Tompkins  &  Tn^,  J.  M.  Falkner,  and  J.  B. 
Knox,  for  appdlants.  W.  C.  Ward,  Henry 
Wilson,  and  Charles  Xnmer,  for  appellees. 

HA.RAL80N,  J.  For  a  proper  de<dsion  of 
this  case,  It  is  necesnary  to  ascertain  from 
the  pleadings,  what  the  precise  issue  of  fact 
is.  The  record  is  of  voluminous  proportions, 
and  a  great  mass  of  evidence  has  been  in- 
troduced, much  of  whloh,  according  to  the 


view  we  take  of  the  case,  may  be  eliminated 
from  consideration,  lu  the  solution  of  the 
real  issue.  The  arguments  of  counsel,  on 
each  side,  are  lengthy  and  have  been  pre- 
pared with  great  car<>,  covering  a  wide  field 
of  controversy.  WhOn  the  subject-matter  In- 
volved is  an  undivided  half  interest  in  a  40- 
acre  tract  of  coal  land,  the  contention  over 
it  could  not  be  greater,  if  its  value  were 
priceless,  since  it  is  supposed  the  character 
and  reputation  of  thf«  parties,  especially  of 
the  appellants,  are  Involved  In  the  settlement 
of  the  litigation.  We  propose  to  limit  the 
discussion  to  the  real  issue,  and  thereby  car- 
tail  its  l«igth,  and  save  the  unpleasant  and 
unnecessary  task  of  discussing  the  character 
of  the  witnesses  and  the  principals  in  the 
transaction. 

The  allegations  of  the  bill  as  to  the  fraud, 
by  which  the  deed  rought  to  be  set  aside 
Is  alleged  to  have  benn  procured,  are  foimd 
in  the  sixth  paragraph  th^eof,  which  the 
reporter  wUl  set  out  <n  full  In  the  statemeit 
of  the  case.  The  blU  Is  distinctly  one  to 
vacate  and  set  aside  the  deed  held  by  the 
defendants  below— the  appellants  here— to 
the  one-half  lnt»est  to  the  land  In  contro- 
versy, on  the  ground,  that  the  same  was  ob- 
tained by  actual  fraud.  The  main  allega- 
tion, as  will  be  gathered  from  the  statement 
of  the  pleadings  in  the  cause,  is,  that  there 
were  two  40-acre  tracts  of  land,  in  the  same 
township  and  range,  one  in  section  5,  and 
the  other— the  one  in  oontroversy^in  section 
28,  and  that  a  fraud,  such  as  Is  particularly 
set  forth,  was  practiced  by  W.  B.  Reynolds, 
one  of  the  defendants,  by  which  a  deed  to 
the  latter  tract  was  obtained  fr<»n  TannehiU, 
the  vendor,  when  he  had  contracted  to  con- 
vey the  former  tract  In  section  5.  Tlie  par- 
ticular land  in  litigation— the  40  in  section  29 
—had  been  entered  in  the  name  of  David 
TannehiU,  and  the  40  in  section  6,  had  been 
entned  in  the  name  of  David  M.  TannehiU. 
The  complainant  below— appeUee  here— 
claims,  that  it  was  the  purpose  and  intention 
of  Ii.  M.  TannehiU,  the  grantor  in  the  deed, 
to  sell  to  the  defendants,  the  land  in  section 
5,  and  not  that  in  section  29;  that  such  was 
the  agreement  and  understanding  between 
TannehiU  and  W.  B.  Reynolds;  that  Reyn- 
olds had  with  him  two  deeds  flUed  out,  one  to 
the  land  in  section  5,  and  the  other  to  the 
land  in  section  29;  that  ne  nanded  TannehiU, 
and  TannehiU  read,  the  one  purporting  to 
convey  the  land  in  section  5,  wliich  he  was 
wiUlng  and  agreed  to  seU;  that  he  took  the 
deed  in  the  house,  his  wife  going  with  him, 
for  the  purpose  of  executing  it;  and  placed  it 
on  a  bureau  in  the  room,  and  went  with  his 
wife  bito  an  adjoining  room  to  procure  a 
pen  and  ink,  Imt  finding  none,  he  returned  to 
the  room,  and  found  said  Reynolds,  whom  he 
had  left  outside  the  room,  standing  in  front 
of  and  close  to  the  bureau,  on  which  lay  the 
paper  he  supposed  to  be  the  one  he  had  left 
there,  and  not  suspecting  anything  wrong, 
he  and  his  wife  wrote  tfaeh:  names  to  the 
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instniment  yrith  a  lead  pencil  at  the  sug- 
gestion of  Bald  Reynolds,  In  the  presence  of 
Donn  and  a  little  daughter  of  said  Tannehin, 
who  had  been  brousht  In  for  the  purpose, 
and  who  signed  the  same  as  witnesses;  that 
the  deed  was  dellva'ed  to  Reynolds,  who 
paid  the  $175  to  Tannehlll;  and  npon  this 
state  of  facts,  the  complainant  charges,  that 
saia  instrument  pmi-portlng  to  be  a  convey- 
ance to  defendants  of  said  piece  of  land,  was 
procnred  by  fraud,  the  parttcnlar  act  of  fraud 
being,  as  alleged,  that  the  Instrument  Is  (1) 
"a  forgery  as  to  the  land  described  therein," 
or  (2)  it  "was  secured  by  substituting  for  the 
iiistniment,  purporting  to  convey  the  south- 
east %  of  the  northwest  %  of  section  5,  which 
Tannehlll  had  read  and  agreed  to  execute, 
an  Instrument  conveying  the  southeast  ^  of 
the  northeast  ^  of  section  20,  which  he  had 
positively  and  repeatedly  refused  to  sell  to 
him,"  or  (3)  "that  the  same  has  been  since 
its  execution,  firaadulently  changed  or  al- 
tered." These  three  charges,  then,  are  the 
issues  to  be  tried,  and  we  are  to  inquire.  If 
the  instrument  was  a  fOrgery,  or,  if  It  was 
frandnloitly  changed  or  altered  since  its  ex- 
ecatloD,  BO  as  to  mair.e  it  appear  to  convey 
a  dUferent  piece  of  land  from  that  sold,  or, 
If  Reynolds,  liaTing  in  his  possession  two 
deeds,  ah«ady  i^epared,  fraudulently  and 
surreptitiously  sabstituted  another,  for  the 
one  that  had  been  accepted  and  was  about 
being  executed. 

It  ia  a  familiar  prbidple,  that  fraud  Is  a 
conclusion  of  law  f><om  facts  stated  and 
proved.  Wh«i  It  Is  pleaded  at  law  or  In 
equity,  the  facts  out  of  which  It  is  supposed 
to  arise,  must  be  stated.  A  mere  general 
averment  of  fraud,  without  such  facts,  is 
not  sufficient  louchelm  t.  Bank,  (Ala.)  18 
South.  374;  8  Brick.  Dig.  p.  610,  i  81.  FoUow- 
Ing  this  rule  of  law,  the  complainant  has  not 
left  va  In  uncertainty  as  to  the  grounds  of 
the  relief  sought  It  has  stated  them  clearly 
and  distinctly,  as  we  have  recited  them 
above.  Another  familiar  principle  is,  that  ne' 
who  alleges  fraud  must  clearly  and  distinctly 
prove  the  fraud  he  alleges.  The  burden  is 
upon  him  to  prove  hte  case  as  It  is  alleged  in 
the  bUl.  "If  the  fraud  is  not  strictly  and 
clearly  proved,  as  It  Is  alleged,  relief  cannot 
be  had,  although  the  party  against  whom  re- 
lief is  sought,  may  not  have  been  perfectly 
clear  in  his  dealings.  Fraud  will  not  be 
carried  by  way  of  relief  one  tittle  beyond  the 
manner  In  which  It  Js  proved  to  the  satis- 
faction of  the  court  If  a  case  of  actual 
fraud  is  alleged  by  the  bill,  relief  cannot  be 
had  on  the  bill  by  proving  only  a  case  of 
constructive  fraud.  If  the  bill  alleges  a  case 
of  constructive  fraud,  and  the  title  to  relief 
rests  upon  that  fraud  only,  the  Mil  will  be 
dismissed.  If  the  fraud,  as  alleged.  Is-  not 
proved.  It  cannot  be  allowed  to  be  used 
for  any  secondary  purpose."  Kerr,  Fraud 
&  M.  882;  Adams  v.  Thornton.  78  Ala.  490. 
"Tlioac^  the  ptoot  may  show   that  oons- 


plainants  are  entitled  to  relief  ft  cannot  be 
granted,  unless  it  Is  shown  that  they  are 
entitled  to  It  on  the  grounds  stauid  in  the 
bia"  Slmms  v.  Greer,  83  Ala.  263,  266,  S 
South.  423;  Winter  v.  Merrick,  69  Ala.  86; 
Mnnchus  v.  Harris,  Id.  506;  8  Brick.  Dig. 
p.  402,  I  571.  In  Porter  v.  Collins,  90  Ala. 
510,  8  South.  80,  where  the  bill  sought  a  re- 
scission, of  a  contract  for  the  sale  of  land,  on 
the  ground  of  materlRl  misrepresentation  by 
the  vendor  pending  the  negotiations,  alleg- 
ing that  they  were  made  either  fraudulently 
or  through  honest  mistake  on  his  part,  and 
the  evidence  showed  only  a  mutual  mistake 
of  both  parties,  the  variance  was  held  to  be 
fataL  The  court  said.  "The  bill,  as  we  have 
seen,  claims  rescission  solely  on  the  ground 
of  misrepresentations.  Its  only  reference  to 
any  supposed  mistake  was  in  connection  with 
and  qualification  of  the  allegations  of  mis- 
representations. It  avers  that  the  transac- 
tion was  Induced  by  misrepresentations  on 
the  part  of  Clollins.  and  that  these  were 
made  dther  fraudulently  or  mistakenly. 
But  It  nowhere  avers  that  the  sale  was  the 
result  of  the  mistake  of  the  parties.  Misrep- 
resentation either  intentional  or  Inadvra^ent 
and  not  mistake,  Is  made  the  gravamen  of 
the  bin;  and  upon  misrepresentation  and 
not  upon  mistake,  the  case  must  turn.  Re- 
lief cannot  be  granted  od  facts  developed  in 
evidence  bat  not  alleged,  any  more  than  up- 
on facts  alleged  and  not  proved."  Park  v. 
liide,  90  Ala.  246,  7  South.  805. 

The  case  at  bar  is  one  where  relief  is 
sought,  not  upon  any  alleged,  simple  mis- 
take on  the  part  of  the  grantor,  in  the  execu- 
tion of  the  instrument  sought  to  be  canceled, 
or  for  any  alleged  mutual  mistake  on  the  part 
of  the  grantor  and  grantees  therein;  but, 
the  relief  is  distinctly  and  clearly  claimed, 
on  account  of  the  actual  fraud,  as  we  have 
before  stated  it,  of  W.  B.  Reynolds,  one  of 
the  defendants,  and  to  these  allegations  and 
the  proofs  introduced  tending  to  support 
them,  we  bestow  our  attention.  The  defend- 
ants in  their  answer,  deny  positively  every 
allegation  of  fraud  made  against  them,  and 
give  an  account  of  the  transaction  of  the  ex- 
ecution of  said  deed,  which,  if  true,  Is  con- 
sistent with  honesty  and  fair  dealing.  As 
to  the  charge  of  forgery  of  said  deed  by  de- 
fendants, it  is  Bufflclent  to  say,  that  no  evi- 
dence has  been  offered  to  sustain  it  The 
original  deed  is  in  evidence,  catifled  here  for 
our  inspection,  and  there  is  every  reason  to 
believe,  and  nothing  tending  to  show  to  the 
contrary,  that  the  signatures  of  the  grantors 
are  genuine. 

The  other  two  charges  of  fraud— the  substi- 
tution of  another  deed  In  place  of  the  one 
intended  to  be  signed,  or  its  alteration  after 
it  was  signed— Will  be  considered  together. 
The  evidence  tends  to  show,  that  the  com- 
plainant, the  Bxcelslor  Coal  Coodpany,  own- 
ed and  was  operating  a  coal  mine  In  lands 
belonging  to  it,  adjoining  the  40-acre  tract 
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in  qnestloii,  and  we  are  not  left  to  doubt, 
tbat  the  company  was  anxious  to  own  It, 
also.  On  tbe  16th  of  April,  1889,  T.  H.  Al- 
drlch,  the  president  of  tbe  company,  wrote 
to  R.  li.  Tannelilll,  at  Wlnfleld,  La.,  making 
inquiries  about  the  particular  piece  of  land, 
entered,  as  he  stated,  by  David  Tannehlll, 
his  father,  asltlng,  if  his  father  had  ever  sold 
it,  and  if  so,  to  whom,  and  stating,  that  if 
not  sold,  he  had  a  customer  who  would  give 
$100  for  a  good  title  to  it  Not  hearing  from 
TannebiU,  he  wrote  again,  on  the  7th  of 
July,  maiding  the  same  inquiries  about  the 
land,  and  ofTerlng  $2  an  acre  for  it,  and 
to  take  a  quitclaim  title  to  it.  This  corre- 
spondence resulted  in  a  visit  by  R.  L.  Tanne- 
hlll to  Alabama,  in  the  latter  part  of  Janu- 
ary, 1889,  to  investigate  his  title  to  said  land, 
and  to  make  sale  of  it.  lb  M.  Tannehlll,  the 
other  brother,  and  the  grantor  in  the  deed 
in  question,  gave  said  R.  L.'  verbal  authority 
to  dispose  of  his  interest  in  said  land,  if  he 
succeeded  in  making  a  sale  of  it,  whUe  be 
was  in  Alabama,  It  is  also  put  beyond  ques- 
tion, that  the  defendants  had  been  anxious, 
themselves,  to  become  the  owners  of  this 
tract  of  land,  and  to  purchase  it,  before  the 
complainant  did  so.  They  deny,  and  the 
evidence  does  not  clearly  show  to  the  con- 
trary, that  they  knew  Aldrich  was  negotiat- 
ing t<x  the  land,  but  tbe  concern  they  mani- 
fested about  it,  tbe  diligence  they  exercised 
to  ascertain  who  were  the  heirs  of  David  or 
D.  M.  Tannehlll,  the  haste  they  made  and  tbe 
expense  and  trouble  they  took  upon  them- 
selves, to  acquire  the  title,  and  their  con- 
duct after  they  had  acquired  tbe  deed  to  Lu 
M.  Tannebill's  half  interest,  and  the  effort 
they  made  to  purchase  tbe  other  half  from 
R.  Ll  TannebiU,— all  show,  if  they  did  not 
know  that  Aldrich  was  negotiating  for  tbe 
land,  that  he  would  do  so,  and  might  pur- 
chase it,  at  any  time.  In  this,  however, 
there  was  no  impropriety.  They  had  a  right, 
without  injustice  to  complainant,  to  purchase 
the  land,  ahead  of  it,  even  for  the  purpose  of 
speculation,  and  of  selling  it  to  complainaut 
at  a  price  very  much  greater  than  it  would 
cost  them.  Without  any  delay,  as  soon  as 
W.  B.  Reynolds  learned  of  the  whereabouts 
of  tbe  TannebiU  heirs,  he  went  directly  to 
see  them,  for  the  puri>ose  of  purchasing  tue 
land.  He  had  ascertained,  that  there  was 
another  40  acres  in  section  5,  same  township 
and  range,  which  bad  been  entered  by  D.  M. 
TannebiU, — tbe  40  in  section  29,  having  been 
entered  by  David  TannebiU.  He  supposed 
that  the  names  D.  M.  and  David  TannehiU 
represented  one  and  tbe  same  person— the 
father  of  said  R.  L.  and  L.  M.  TannebilL 
Before  leaving  Birmingham,  on  his  way  to 
Louisiana  to  see  these  parties,  said  Reynolds 
procured  two  printed  forms  of  blank  deeds, 
and  filled  them  out.  Tbe  originals,  as  before 
stated,  have  been  transmitted  by  order  of  tbe 
chancery  court  for  our  inspection,  and  are  be- 
fora  01.    One  conveys  from  "S.  Lafayttu  and 


Monroe  TannehiU,  only  heirt  of  David  TanneiiB, 
to  S.  a.  and  Wm.  B.  Beynoldt,  •  •  •  O* 
touUieati  quarter  of  the  northecut  quarter  of  Mo- 
tion twenty -nine,  (£9,)  totonthip  81,  B.  4  W., 
hnovan  a*  the  David  TannehiU  entry, — eaniain- 
ing  40  aarei  or  mere;  •  •  •  gituated  in  Shti- 
by  county,  Alabama. "  The  other  unexecuted 
deed,  is  filled  out  in  the  same  way,  to  convey 
from  the  same  grantors  to  same  grantees,  "the 
a.  E.  l/j  of  N.  W.  1/A  of  See.  6.  T.  »1,  B.  k 
W.,  containing  40  aeree  or  more,  knovm  ai  the  Da 
cut  M.  TannehiU  erUry,  tituated  in  Shelby  county, 
Alabama."  The  words  Italicized  are  writ- 
ten in  the  blank  places  of  the  printed  deeds. 
In  the  first  deed,  the  section  and  numliers'of 
subdivisions,  are^  for  tbe  most  part,  written  in 
full,  whereas,  in  tbe  second,  letters  are  em- 
ployed. But  this,  we  take  it,  from  common  us- 
age in  such  matters,  is  of  no  significance.  The 
writing  in  both  deeds  seems  to  be  in  the  same 
liand,  and  with  same  pen  and  ink,  and  if 
there  is  anything  on  the  face  of  the  instru- 
ments, to  indicate  tbat  they  were  not  writ- 
ten at  the  same  time,  by  tbe  same  person,  we 
are  unable,  after  close  Inspection,  to  detect 
it.  W.  B.  Reyncdds  swears,  positively,  that 
they  were,  and  tbat  there  has  been  no  change 
in  either,  and  that  they  are  the  identical  pa- 
pers, in  every  respect,  except  that  be  erased 
the  name  of  Fayette  TannehiU  (com  tbe  one 
that  was  executed,  at  the  request  of  Mrs. 
TannehiU,  at  the  time  It  was  signed,  and 
fiUed  in  with  the  consideration  paid,  and  tbe 
date  and  the  probate  before  the  justice  of  the 
peace.  It  is  observable,  and  ought  to  be 
stated,  as  ccnrroborative  of  Reyr^^lds'  state- 
ment of  the  identity  of  the  paper,  that  the 
probate  of  the  deed  by  Dunn,  is  filled  out  in 
the  same  handwriting  as  tbat  found  in  the 
body  of  the  deed,  but  In  a  different  and 
blacker  ink.  According  to  Reynolds*  version 
of  the  execution  of  tbe  deed  by  TannehiU  and 
wife,  he,  Reynolds,  told  them  they  had  two 
fwties  in  Alabama,  Instead  of  one,  and  he 
had  come,  and  desired  to  purchase  both  of 
them,  that  one  40  was  entered  by  David,  and 
the  other  by  D.  M.  TannebiU;  but,  he  had 
no  doubt  that  it  was  his  father,  and  David 
and  D.  M.  stood  for  the  same  man,  and  that 
tbe  lands  were  coal  lands.  He  showed  them 
both  deeds,  and  they  Informed  him,  tbat  they 
knew  of  but  one  40,  from  InfcH'matlon  de- 
rived from  Mr.  Aldrich;  but,R.  L.  Tanne- 
biU was  then  in  Alabama  to  see  about  tbe 
land;  that  he  told  them  the  40  in  section  5 
was  entered  in  tbe  name  of  D.  M.,  and  tbat 
in  29  in  tbe  name  of  David  TannebiU;  that 
TannehiU  said  be  would  not  sell  tbe  D.  M. 
TannehiU  land,  at  any  price,  as  he  was  satis- 
fied that  was  tbe  land  bis  brotbor  had  gone 
to  Alabama  to  see  about,  and  that  he  would 
not  sell  the  David  TannehiU  40,  because  he 
was  afraid  it  was  not  his  father's  land,  and 
tbat  he  had  no  Interest  in  It;  that  if  tbe 
entryman  had  "M.,"  in  bis  name^  he  would 
be  certain  that  it  was  his  father's,  and  he 
did  not  deshre  to  bring  disgrace  on  bia  family, 
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by  selUn?  a  thing:  that  did  not  belong  to  him; 
that  Reynolds  then  asked  him  to  sell  him 
the  D.  M.  TannehiU  entry,  in  section  5,  about 
which  he  had  no  doubt,  but  this  he  refused 
to  do,  before  his  brother  returned  from  Ala- 
bama; that  Reynolds  offered  him,  first,  |100 
for  the  David  TannehiU  land,  again  $125, 
and  finally,  $175,  which  he  agreed  to  take, 
having  offered  to  sell  it  for  $200,  if  Reynolds 
would  take  the  risk  of  Its  being  his  father's 
land,  which  he  was  willing  to  do.  Reynolds 
alao  swears,  that  he  answered  truthfully, 
every  question  TannehiU  and  wife  propound- 
ed to  him  about  the  two  pieces  of  land,  as  to 
its  location,  quality,  and  by  whom  entered, 
and  misled  them  In  nothing;  that  they  saw 
the  two  deeds,  refused  to  seU  the  D.  M.  land, 
but  did  consent  to  seU  that  entered  by  David, 
and  executed  the  deed  thereto;  that  Mrs. 
TannehiU,  before  signing,  requested  that 
Fayette  TannehiU's  name  should  be  erased 
as  a  grantor,  which  was  done;  that  after 
the  execution  of  the  deed,  be  put  it  in  bis 
pocket,  and  left  with  Dunn,  one  of  the  wit- 
nesses, to  have  it  probated,  which  was  done 
before  a  justice  of  the  peace;  that  the  nego- 
tiations were  conducted  on  the  porch,  and 
when  an  agreement  was  reached,  th^  all 
walked  in  the  room,  and  TannehiU,  having 
the  deed  in  his  hand,  laid  it  on  the  bureau  In 
the  room  where  they  all  were,  and  went  to 
the  mantel  to  get  a  pen  and  ink,  and  finding 
none,  Mrs.  TannehiU  went  in  an  adjoining 
room  to  look  for  the  writing  materials,  and 
immediately  came  back  and  said  her  little 
girl  had  carried  them  to  school;  that  he, 
Reynolds,  told  them  they  could  sign  with  a 
pencU;  that  he  opened  the  deed  out,  and 
wrote  in  it,  the  consideration,  and  filled  in 
the  date,  and  TannehiU  and  wife  signed 
their  names  to  it  In  his  presence,  and  that  of 
Dunn  and  TannehiU's  little  daughter,  as  wit- 
nesses. This  was  on  the  31st  January,  and 
the  next  day,  the  Ist  of  February,  L.  B. 
TannehiU,  being  In  Alabama,  made  a  writ- 
ten contract  with  complainant,  to  seU  to  it, 
his  own,  and  bis  brother's  title  to  the  40 
acres  In  question,  for  the  sum  of  $1,000, 
agreeing,  that  a  deed  should  be  executed  by 
them.  Immediately  on  his  return  to  Louisiana, 
which  deed— the  one  sought  to  be  set  aside— 
was  executed  on  the  6th  of  February,  and  re- 
turned, when  the  balance  of  the  purchase 
money  was  paid,— the  sum  of  $20  having 
been  paid  in  cash  at  the  date  of  the  execu- 
tion of  the  contract,  as  a  part  of  the  consid- 
eration. 

The  three  witnesses  examined  by  complain- 
ant, viz.  L.  M.  TannehUl,  Harriet  H.  Tanne- 
hiU, especially,  and  D.  F.  Dunn,  in  their  di- 
rect examination,  give  an  account  of  this 
transaction  variant  from  and  contradictory 
of  that  given  by  W.  B.  Reynolds.  L.  M. 
TannehiU,  in  his  direct  examination,  testified, 
that  T.  H.  Aldrlch  first  brought  to  his  atten- 
tion, by  correspondence  between  them,  that 
he  and  his  brother  owned  the  land  in  litiga- 
v.l480.no.l2— 87 


tion,  and  that  he  desired  to  purchase  It 
This  statement,  as  to  the  identity  of  the 
land,  he  made,  "to  the  best  of  my  [his] 
knowledge."  He  also  further  stated,  that  he 
had  information,  that  OUver,  who  was  act- 
ing as  their  agent,  said  he  could  get  $o00  for 
the  land;  that  he  verbaUy  authorized  his 
brother,  B.  L.  TannehiU,  when  be  went  to 
Alabama,  to  seU  his  interest  in  the  land,  at 
the  same  price  for  which  he  could  seU  his 
own;  that  said  B.  L.  did  make  a  contract  of 
sale  of  both  their  interests  in  the  land  to 
complainant,  on  the  1st  day  of  February, 
1890;  that  W.  B.  Reynolds  came  to  his  house 
in  Louisiana,  <»i  the  day  before  the  3Urt  Jan- 
uary, 1890— and  told  him  that  the  object  of 
his  visit  was  to  buy  some  land,  and  offered 
him  $125  for  his  half  Interest  in  section  5, 
which  he  said  was  owned  by  witness;  that 
it  lay  down  in  a  wUdemess,  adjoining  some 
lands  he  and  his  father  owned,  which  was 
the  reason  he  desh-ed  to  buy  it;  that  a  New 
York  company  would  be  there,  soon,  to  pur- 
chase their  lands,  and  he  claimed  this  land 
was  entered  by  David  TannehiU;  that  wit- 
ness told  him  he  did  not  know  about  seUlng 
the  David  TannehiU  entry,  when  his  father 
signed  bis  name,  D.  M.  TannehiU,  to  which 
Reynolds  replied.  It  would  make  no  differ- 
ence, since  David  and  D.  M.  TannehiU  was 
the  same  person.  Witness  then  says:  "We 
argued  some  time  over  the  land,  and  then  I 
told  him,  if  he  would  take  aU  responsibil- 
ities, and  give  me  $200  for  my  half  interest, 
I  would  sell  to  him.  He  then  agreed  to  split 
the  differehce,  and  offered  me  $150.  After 
arguing  some  time,  he  offered  me  $176  for  it. 
If  I  would  make  him  a  deed  to  it,  which  I 
agreed  to  do,  he  taking  aU  responsIbiUty  oa 
himself.  After  this  he  drew  the  deeds  out 
of  his  pocket  in  a  large  envelope,  which  be 
said  were  separate  deeds  to  each  piece  of 
land— sections  5  and  29.  He  handed  me  the 
deed  to  section  6— which  be  said  was  section 
5.  I  looked  through  it,  and  the  number 
showed  up  the  same  as  the  description  he 
gave  me  of  It.  The  deed  was  partlaUy  flUed 
out,  portions  of  it  a  blank.  With  the  deeds, 
he  took  out  a  plat,  which  he  said  was  lands 
marked  off  In  Sh^by  county.  Alabama;  He 
ran  across  the  plat,  and  showed  me  the  two 
different  pieces  of  land,  where  section  5  lay, 
and  where  section  29  lay.  •  •  •  We  were 
sitting  on  the  gaUery.  I  got  up  with  the 
deed  in  my  hand,  to  the  lands  in  section  5, 
after  I  decided  that  I  would  take  $175  for 
my  half  interest  I  turned  round,  and  walked 
in  the  door  of  the  house,  laid  the  deed  on 
the  bureau,  and  said  to  my  wife,  'Where  is 
the  pen  and  ink?'  I  walked  on  through  the 
house  into  a  side  room  to  look  for  the  pen 
and  Ink.  My  wife  foUowed  me  into  the 
room,  and  told  me  there  was  no  pen  and 
ink  there,  that  our  little  girl  had  It  aU  at  the 
Bchoolhouse,— leaving  Beynolds  on  the  gaUery 
at  the  time.  On  my  retui-n  back  Into  the 
house  [room]  Reynolds  was  standing  in  £ront 
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of  the  tmnan,  with  his  hand  apparently  on 
the  deed  that  I  had  left  there.  I  told  blm 
I  could  not  find  any  pen  and  Ink;  that  my 
Uttle  girl  had  It  off  at  the  schoolbouse.  He 
said  that  he  did  not  know  that  It  made  mu<A 
difference,  anyhow,  and  handed  me  his  pen- 
cil, and  then  I  called  Mr.  Dunn,  and  I  signed 
the  deed,  which  I  supposed  I  had  laid  on  the 
bureau,  as  I  went  through  the  house.  My 
wife  also  signed  It  •  *  •  Reynolds  left 
my  house  about  6  minutes  after  the  execu- 
tion of  the  deed  by  myself  and  wife,  and 
said  he  was  sorry  that  he  had  made  the  trip 
and  not  got  both  pieces  of  the  land,  and 
said  to  be  sure  and  let  me  know,  before  I 
signed  away  my  rights,  provided  my  brother 
had  not  sold  that  piece  of  land,  and  he  would 
do  |60  or  $76  better  by  me  than  any  one 
else."  Mrs.  Harriett  A.  Tannehlll,  testified 
substantially  to  the  same  as  her  husband 
did,  and  Dunn's  recollection  Is,  that  the 
agreement  related  to  section  6,  but  he  never 
read  the  deed  or  heard  It  read.  As  he  wait* 
Into  the  room,  Reynolds  was  standing  by  the 
btu-eau,  and  Tannehlll  and  wife  had  gone  In- 
to a  side  room  to  look  for  pen  and  Ink.  He 
says  he  saw  Reynolds  have  two  papers  on 
the  gallery,  which  he  said  were  blank  deeds, 
but  he  only  presented  one  for  signature 

Let  us  refer,  now,  to  the  testimony  of  these 
witnesses  on  the  cross-examination.  L.  M. 
Tannehlll,  the  grantor  in  the  deed,  and  the 
complainant  in  one  of  the  suits  being  tried, 
testified  that  he  was  examined  as  a  witness 
befM-e  Judge  Cobb,  in  the  last  days  of  Feb- 
ruary, or  the  1st  of  March,  1890,  touching 
these  very  matters;  that  he  stated  on  the 
examination,  "that  the  land  Aldrlch  wrote 
about  was  the  land  entered  by  D.  M.  Tanne- 
hlll," and  the  land  D.  M.  entered  was  In  sec- 
tion 6.  Again  he  says,  that  he  did  say  also 
In  substance,  "Well,  there  are  two  pieces  of 
land,  but  I  could  not  tell,  if  I  was  going  to  be 
hung,  the  difference  in  the  sections,  without 
looking  at  the  numbers  that  had  been  given 
me  before;  that  I  only  knew  them  by  the  Ini- 
tials of  the  entry  name;  that  I  could  not  tell 
the  numbers  if  I  were  going  to  be  hung; 
that  I  could  only  give  the  numbers  that  he, 
W.  B.  Reynolds,  gave  me.  I  did  tell  Reyn- 
olds, that  I  would  sell  him  the  land  entered 
by  David  Tannehlll,  if  be  wonld  take  all  the 
risks,  as  I  did  not  know  whether  my  father 
entered  any  land  in  the  name  of  David  Tan- 
aehlll  or  not  I  told  him  I  would  not  sell 
him  the  land,  entered  by  David  M.  Tanne- 
hlll, under  any  circumstances."  He  further 
testified,  that  he  did  not  know  that  he  had 
more  than  one  40  acres  of  land  in  Alabama, 
until  he  was  informed  by  Reynolds,  at  the 
time  of  his  visit  to  him  in  Louisiana,  and 
that  the  only  40  acres  be  knew  of,  before 
that  time,  was  the  40  which  had  been  en- 
tered in  the  name  of  David  M.  TannehUl,  in 
section  5.  Again  he  says,  "I  Intended  to 
sign  a  deed  to  the  land  entered  by  David 
Tannehlll  In  secOom  S.    I  did  not  Intaid  to 


sign  a  deed  to  land-entered  by  David  H.  Tan- 
nehill.  It  is  a  fact,  I  declined  to  sell  the 
land  entered  by  David  M.  Tannehlll.  I  did 
say,  that  I  would  sign  a  deed  to  the  land 
entered  by  David  TanndiUl,  if  Reynolds 
would  take  the  rUk.  I  wonld  not  have  sign- 
ed a  deed  which  purported  to  convey  lands 
entered  by  David  M.  Tannehlll."  "It  is  a 
fact,  that  in  all  the  conversatioa  between  me 
and  Reynolds,  the  land  was  spoken  of,  the 
<me  piece  as  the  David  Tannetiill  entry,  the 
other  piece  aa  the  David  M.  Tannehlll  entry, 
and  the  land  I  agreed  to  sell  was  the  David 
Tannehlll  entry."  In  answering  further  he 
said,  he  stated  on  the  former  examination, 
that  at  the  time  he  signed  the  deed  it  was 
lying  open,  so  as  to  enable  him  to  see  the 
description  of  the  land;  that  Reynolds  told 
him,  one  of  the  reasons  why  he  desired  to 
purchase  tills  particular  piece  of  land  was 
that  be  and  his  father  owned  lands  about 
It;  that  Reynolds  maiited  off  on  a  plat,  the 
lands,  and  showed  the  different  subdivisions, 
and  that  the  land  he  wanted  to  buy  was 
surrounded  by  their  own  lands;  and  wag 
towards  the  bottom  of  the  plat,  and  he,  wit- 
ness, considered  the  top  part  of  the  plat  as 
the  north.  (It  is  a  fact  that  29  lies  at  the 
bottom  part  of  the  plat,  and  6  at  the  north- 
ern, or  upper  part)  Mrs.  Tannehlll  adheres, 
<m  the  cross,  more  strictly  to  her  evidence 
gtven  in  the  direct  examination,  than  hes 
husband  did  to  his,  but  she  does  say,  that  she 
remembered  the  two  sections,— 0  and  29,— 
but  that  she  did  not  remember  anything 
about  the  numbers;  that  ghe  heard  her 
husband  state,  that  bis  father,  D.  M.  Tanne- 
hlll, bad  entered  a  piece  of  land  in  secticn 
29;  that  her  husband  agreed  to  sell  the  land 
entered  by  David  TannehiU,  in  section  6,  and 
She  remembered  that  Reynolds  said  the  land 
her  husband  agreed  to  sell  him,  was  de- 
scribed as  the  land  entered  by  David  Tanne- 
hiU. D.  F.  Dunn,  on'  the  cross  testified,  that 
on  the  examination  before  Judge  Oobb,  in 
March,  1890,  he  had  testified  he  could  not 
repeat  the  numbers  of  the  land,  but  that  the 
best  of  his  recollection  it  was. section  5,  and 
was  the  David  TannehiU  entry;  that  Reyn- 
olds said,  that  there  was  another  entry  that 
was  caUed  the  D.  M.  TannehUl  entry;  that 
on  the  occasion  of  the  purchase,  Reynolds 
spoke  of  two  entries— one,  the  D.  M.,  and  the 
other,  the  David  TannehiU  entry,  and  he 
did  not  know  what  the  deeds  described. 

The  evidence  of  these  witnesses  on  direct 
examination,  as  appears,  tended  to  support 
the  contention  of  complainant— that  Reyn- 
olds substituted  a  deed  to  lot  29  in  the  place 
of  the  deed  to  lot  6,  which  had  been  agreed 
to  be  executed.  On  the  cro8»«xaminati(Mi, 
however.  It  is  manifest,  the  strength  of  this 
evidence  is  much  weakened,  and  is  persuasive 
to  show,  that  in  making  sale  of  the  land,  the 
grantors  were  Intent  upon  not  seUing  the 
land  entered  in  the  name  of  D.  M.  Tanne- 
hlll, but  were  wlUing  to  sdl,  and  did  s^  that 
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enrtered  in  the  name  of  David  lannehiU; 
that  they  are  In  confusion  about  the  num- 
bers, and  their  memories  are  not  to  he  trust- 
ed as  to  that,  especially  when  by  holding 
them  to  be  infUllble,  they  Involve  W.  B. 
Beynolds  in  fraud  and  j^rivaj.  In  one 
thing,  on  the  direct  and  oross  examinations, 
Tanneliill  and  his  wife  are  consistent  and  un- 
confused  in  their  statements,  and  ttrnt  is, 
that  they  did  not  consent  to  sell  the  land  en- 
tered in  the  name  of  D.  H.  Tanneliill,  bnt 
did  sell  that  altered  In  tbe  name  David,  and 
that  is  Just  what  their  deed  showed  they  did 
do.  Tannehlll  swears,  the  deed  he  held  in 
his  hand  and  laid  on  the  borean,  described 
the  land  as  having  been  entered  by  David, 
and  not  by  D.  M.  TannehllL  He  was  par- 
ticnlar  and  certain  as  to  that,  but  was  not 
certain  as  to  numbers.  And  yet,  the  deed 
he  did  sign,  contained  that  very  description 
«f  entry.  In  what  did  the  deed  alleged  to 
have  been  fraudulently  substituted  by  Reyn- 
olds differ,  then,  from  the  one  Tannehlll  in- 
tended to  sign?  Not,  certainly,  in  the  de- 
scription of  the  entryman,  for  the  one  signed, 
as  stated,  describes  the  land  as  entered  by 
David,— the  very  description  be  says  he  in- 
tended to  adopt.  This  is  a  powerful  fact 
In  support  of  Reynolds'  version  of  the  trans- 
action. The  only  possible  way,  therefore, 
for  such  a  snbstitDtlon  to  have  taken  place, 
was  for  Reynolds  to  have  had  two  deeds, 
both  made  oirt  alike,  as  to  the  entryman,  but 
with  different  land  numbers,  whereas,  the 
evidence  tends  strongly  and  almost  concln. 
sively  to  show,  he  had  two  deeds,  already 
flUed  out,  one  toe  each  piece  of  land— the 
one  describing  a  tract  as  having  l>een  en- 
tered by  David,  and  the  other,  another  tract 
by  D.  M.  Tannehlll,— or,  if  not  this,  that  he 
altered  the  deed  "by  erasing  5  and  substituting 
29,  for  It,  after.it  was  executed,  of  which  the 
Mlginals  contain  no  internal  evidence,  and 
tite  proof  is  not  satisfactory  to  show.  Reyn- 
olds went  there,  as  he  swears,  and  as  tbe 
TannehDls  testify  he  told  them,  and  as  he  of- 
fered to  do,  to  buy  both  pieces  of  land.  If 
he  expected  to  be  able  to  purchase  both 
pieces,  it  was  thie  natural  tiling  to  do,  if  he 
prepared  any  deeds  at  all,  to  correctly  pre- 
pare them  toe  each  separate  piece.  The  idea 
of  his  having,  beforehand,  inrepared  himself 
-with  two  deeds,  with  the  name  of  David  in 
each  as  tbe  entryman,  to  accomplish  tbe 
fraud  with  which  he  is  charged,  Involves  an 
amount  of  prescience,  as  to  what  would  oc- 
cur in  the  tmnsactloD,  to  g^ve  him  an  op- 
portunity to  sboffle  the  one  deed  for  the  oth- 
er, such  as  we  can  hardly  attribute  to  the 
most  trained  gambler,  who  would  rob  his 
adversary  in  a  false  deal  of  the  cards.  The 
demurrer  to  the  bill  was  properly  overruled, 
but  the  proofs  fall  short  of  sustaining  the  al- 
legations of  fraud,  on  wUch  relief  is  based, 
and  tbe  bill  must  be  dismissed.  The  case 
No.  965,  submitted  on  the  same  evidence,  for 
like  reasons,  must  share  the  same  fate.  Re- 
versed and  dismissed. 


(9S  Ala.  SU) 
WBSTBEN  UNION  TEL.  00.  v.  CUNNING- 
HAM.' 
(Supreme  Court  of  Aialtama.    Jane  7,  1893.) 

TiLBORAPH  CoMPAKtES — DeLAT  IN  TBANSMITTINO 

Hessaoe  — Recotekt  by  Sbsdbb— Mbntal  An- 
eouH — Fdnitive  Damages. 

1.  One  who  sends  a  teleg^ram  to  .Us  sister, 
inquiring  as  to  the  health  of  his  mother,  may  re- 
coTer  for  the  delay  of  the  telegraph  company 
in  transmitting  a  reply  message  sent  by  a 
brother. 

2.  A  telegraph  company  whose  agent  has 
accepted  a  message  for  transmission  without 
prepayment  cannot  escape  liability  for  delay  by 
evidence  that  its  rule  required  prepayment,  in 
the  absence  of  a  showing  tliat  the  sender  laiew 
of  such  rule. 

S.  Where  the  evidence  tends  to  establish 
the  material  allegations  of  the  complaint,  de- 
fendant's reqnest  for  the  general  afflrmatlTe 
charge  is  properl:^  refused. 

4.  In  an  action  against  a  telegraph  com- 
pany, it  appeared  that  plaintiff  sent  a  message 
Inquiring  as  to  the  h^ilth  of  ills  mother,   re- 

a nesting  an  answer;  that  the  reply,  disclosing 
lat  there  were  no  hopes  of  lier  recovery,  was 
not  forwarded  by  defendant  until  tbe  day  fol- 
lowing its  filing;  and  that  by  the  delay,  plain- 
tiff did  not  reach  her  bedside  until  after  her 
deatlL  EM  sufficient  to  authorize  the  submis- 
sion of  the  question  of  punitive  damages  to  the 
Jury. 

5.  Where  defendant  telegraph  company's 
negligent  delay  in  transmitting  a  message  to 
plaintiff,  with  whom  a.  contractual  relation  ex- 
isted, resulted  in  his  inability  to  be  present  at 
the  deathbed  of  his  mother,  damages  for  men- 
tal Buffering  caused  by  such  inability  are  recov- 
erable. 

6.  In  such  case,  an  award  of  $500  is  not  so 
excessive  as  to  be  disturbed  on  appeal. 

Appeal  ft'om  city  court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Action  by  O.  T.  Cunningham  against  the 
Western  Union  Telegraph  Company  for  fail- 
ure to  promptly  transmit  a  telegram.  Judg- 
ment'for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

W.  H.  Deoson,  toe  appellant  J.  A.  BUbro, 
for  appellee. 

HEAD,  J.  The  complaint  alleges:  That 
plaintiff,  whose  mother  was  at  the  time  very 
III  at  or  near  Bluff  City,  Tenn.,  sent  by  the 
defendant  telegraph  company,  on  the  evening 
of  April  6,  1890,  from  Attala,  Ala.,  to  his 
slster-bi-law,  at  Bluff  City,  a  teiegrapliio  mes- 
sage, as  follows:  "How  is  ma?  Answer  at 
once."  That  this  message  was  promptly 
transmitted  and  delivered  to  plaintiff's  broth- 
er, at  Bluff  City,  almnt  an  hour  afterwards, 
who  at  once  replied  as  follows:  "No  better 
tbls  morning.  But  little  hopes  of  recovery." 
That  tills  reply  was  given  to  defendant  to  lie 
forwarded  immediately,  which  defendant 
promised  to  do,  bnt  negligently  and  careless- 
ly failed  to  do  until  the  next  day  after  it  was 
received.  That  plaintiff,  on  receiving  the  re- 
ply, at  once  went  to  ids  mother,  and  on  reach- 
ing her  ttedside  found  she  liad  been  dead 
several  hours.  The  complaint  alleges  that.  If 
defendant  had  promptly  transmitted  and  de- 

*  Rehearing  denied  Febmaiy  18,  1894. 
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liyered  his  brother's  message,  he  -would  have 
reached  his  mother  several  hours  before  her 
death;  that  by  reason  of  the  failure,  etc., 
plaintiff  suffered  painful  anxiety  and  distress 
of  mind,  etc.  The  defendant  Interposed  de- 
murrers to  this  complaint,  but.  If  the  com- 
plaint contains  a  substantial  cause  of  action, 
we  cannot  consider  them,  for  the  reason  that 
they  are  general  demurrers,  forbidden  by  the 
statute.    Code,  S  2690. 

The  principle  la  settled  by  our  decisions  that 
the  sendee  of  a  message,  between  whom  and 
the  company  there  Is  no  contractual  relation 
in  reference  to  its  transmission,  cannot  mahi- 
taln  an  action  for  damages  for  mental  an- 
guish suffered  by  him  by  reason  of  a  negligent 
failure  to  transmit  the  message.  Telegraph  Co. 
T.  Wilson,  93  Ala.  32,  9  South.  414,  and  cases 
there  cited.  We  are  of  opinion  the  present 
complaint  discloses  that  relation  between  the 
plaintiff  and  the  defendant.  The  message 
which  the  plaintiff  sent  to  his  sister-in-law, 
in  legal  effect.  If  she  had  acted  under  It,  con- 
stituted her  his  agent  to  obtain  for  him  the 
necessary  Information  as  to  the  condition  of 
his  mother,  and  communicate  the  same  to 
him,  at  his  expense.  The  defendant  trans- 
mitted and  delivered  this  message,  and  knew 
its  Import;  knew  the  service  was  to  be  per- 
formed by  her  for  the  use  and  benefit  of  the 
plaintiff,  and  at  his  special  request.  The 
brother  received  the  message,  and  undertook 
to  perform,  and  did  perform,  the  service,  in 
the  place  of  the  sister-ln-law;  and  it  Is  al- 
leged the  defendant  received  from  him  the 
reply,  and  agreed  to  send  it.  It  was  com- 
petent for  the  plaintiff  to  ratU^,  and  he  did 
ratify,  this  substitution  of  the  brother  for 
the  sister-in-law  in  the  performance  of  the 
service;  and  the  defendant,  knowing  all  the 
facts,  and  having  received  the  reply  from  the 
brother,  and  agreed  to  send  It,  cannot  be 
beard  to  complain  that  the  agency  was  not 
performed  by  the  sister-in-law.  We  think, 
therefore,  the  complaint  shows  a  substan- 
tial cause  of  action  for  the  recovery  of  dam- 
ages for  the  breach  of  a  contract  made  with 
the  plaintiff  to  transmit  and  deliver  the  re- 
ply message;  and  in  aggravation  of  the  dam- 
age naturally  resulting  from  that  breach, 
which  in  this  case  is  merely  nominal,  special 
damages  for  mental  anguish,  If  any  resulted, 
may  be  recovered. 

The  evidence  shows  that  the  delivery  of  the 
reply  message  to  the  agent  of  the  defendant, 
If  that  delivery  occurred  according  to  the 
plaintiff's  version,  was  not  accompanied  by 
payment  of  the  toll  or  reward;  the  plaintiff's 
testimony  tending  to  show  that  the  agent 
agreed  to  accept  payment  next  morning,  when 
it  would  be  more  convenient  to  make  the 
necessary  change.  The  agent.  King,  testified: 
"The  roles  of  the  company  did  not  allow  me 
to  credit  anybody.  I  had  no  instructions  to 
credit  anybody.  Cash  must  be  paid  before 
message  is  sent"  The  evidmce  shows  that 
he  was  the  operator  in  charge  of  the  defend- 
ant's office  at  Bluff  City.    It  was  his  duty  to 


transact  generally  the  tdegraph  business  of 
the  defendant  at  that  place.  He  was  there- 
fore a  general  agent  for  that  purpose.  There 
Is  no  evidence  tending  to  show  that  plaintiff 
or  bis  agent,  the  brother,  knew  of  any  lim- 
itation imposed  by  the  company  upon  the  au- 
thority of  Its  agent  to  contract  for  the  send- 
ing of  a  message  without  prepayment  of  the 
toll.  Coffin  Co.  V.  Stokes.  78  Ala.  372;  1  Am. 
&  Bng.  Bnc.  Law,  350;  Wheeler  v.  McGulre, 
86  Ala.  398,  5  South.  190.  If,  therefore,  it 
be  true,  as  the  plaintiff's  evidence  tends  to 
show,  that  the  agent  waived  the  payment 
untU  the  next  day,  and  accepted  the  message, 
and  agreed  to  sent  it  at  once,  the  defendant 
cannot  avaU  itself  of  private  instructions,  not 
known  to  the  plaintiff,  forbidding  the  agent 
so  to  act.  Authorities  supra.  Inasmuch  as 
the  plaintiff's  evidence  tends  to  establish  the 
material  allegations  of  the  complaint,  the  gen- 
eral charge  requested,  by  the  defendant  was 
properly  refused. 

Charge  No.  1  requested  by  the  defendant 
raises  the  question  whether,  as  a  matter  of 
law,  upon  the  effect  of  the  whole  evidence, 
the  plaintiff  might  recover  punitive  damages. 
We  are  of  opinion  that  was  a  question  for  the 
Jury.  The  telegram  disclosed  that  plaintiff's 
mother  was  very  Ul,  with  but  little  hope  of 
her  recovery.  It  was  in  reply  to  plaintiff's 
message  requesting  the  information  at  once. 
Plaintiff's  brother  testified  that  he  said  to 
the  operator  that  he  wanted  the  message  to 
go  at  once,  and  be  promised  that  it  should. 
These  facts  suggested  urgent  necessity  for  the 
utmost  promptness  and  dispatch  on  the  part 
of  the  defendant.  If,  under  these  circum- 
stances, as  the  platntiff's  evidence  tends  to 
show,  the  message  was  received  by  the  de- 
fendant for  transmission,  and  was  detained 
from  one  day  until  the  next,  we  think  it  was 
properly  left  to  the  Juiy  to  determine  whether 
such  failure  was  or  not  so  grossly  negligent 
as  to  evince  an  utter  disregard  of  the  feelings 
and  rights  of  the  plaintiff.  If  such  was  Its 
character,  the  jui7  might  properly  have 
awarded  punitive  damages.  The  charge  was 
properly  refused. 

We  are  asked  to  review  the  ruling  of  the 
dty  court  refusing  a  motion  for  a  new  trial. 
The  grounds  of  the  motion  Insisted  upon  In 
argument  are  (1)  that  the  verdict  was  con- 
trary to  the  evidence;  (2)  that  the  damages 
awarded  were  excessive. 

It  is  very  clear,  under  the  evidence,  that 
we  cannot  disturb  the  ruling  of  the  court  on 
the  first  ground  of  the  motion.  The  testi- 
mony of  the  plaintiff's  brother  is  positive  and 
emphatic  that  the  message  was  delivered  by 
him,  on  the  night  of  the  5th  of  April,  to  King, 
the  operator,  in  person,  who  promised  to  send 
it  at  once.  On  the  contrary,  the  testimony  of 
King  is  positive  and  emphatic  that  the  mes- 
sage was  not  handed  to  him  In  person,  but 
was  sent  to  him  by  the  hands  of  Davis,  a 
young  man  in  the  office:  that  be  refused  to 
receive  and  transmit  it,  becanse  not  accom- 
panied by  payment  of  the  toll,  antU  the  next 
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morning,  when  plalntifTa  brother  called  at 
the  <^ce  and  paid  the  tolL  King's  version 
of  the  transaction  Is  corroborated  by  Davis. 
These  witnesses  were  before  the  Jury,  who 
had  the  opportunity  of  observing  their  de- 
meanor, and  determining  more  Intelligently 
than  we  can  who  was  most  entitled  to  credit. 
Moreover,  the  proof  Is  undisputed  that  the 
house  of  plaintiff's  brother,  where  the  mes- 
sage was  wrlttrai,  and  where  he  could  at  once 
be  fomid,  was  only  150  yards  from  the  tele- 
graph office.  Taking  the  defendant's  evi- 
doice  as  presenting  the  true  version,  Davis 
was  the  man  appointed  by  King  to  deliver 
the  plaintiff's  message  of  Inquiry.  Davis  de- 
livered It,  and  received  from  plaintiff's  broth- 
er the  reply,  with  the  request  that  It  be  trans- 
mitted at  once,  and  the  statement  that  he 
(the  sender)  wonld  call  next  morning  and  pay 
for  it.  Davis  carried  It  to  the  office,  and  offered 
it  to  King,  making  known  the  sender's  re- 
quest In  view  of  the  urgent  nature  of  the 
message,  and  the  very  short  distance  the 
sender  then  was  from  the  office,  it  was  clearly 
King's  duty  to  have  notified  the  sender  of 
his  unwillingness  to  send  the  message  with- 
out prepayment  of  the  toll,  so  as  to  have 
given  the  latter  an  opportunity  to  comply  with 
the  demand.  This  duty  he  ignored,  and  left 
the  sender  to  remain  In  reliance  upon  the 
belief  that  the  message  had  been  promptly 
transmitted.  This  was.  In  our  Judgmoit,  of 
Itself,  a  waiver  of  the  right  to  demand  pre- 
payment, and  it  was  King's  duty  to  have  sent 
the  message. 

The  plaintiff's  actual  damages  In  this  case 
were  alone  sustained  in  the  mental  anguish 
he  suffered  by  reason  of  not  reaching  his 
mother's  bedside  before  her  death.  The  law 
fixes  no  standard  by  which  to  measure  such 
damages,  except  the  application  to  the  pecul- 
iar circumstances  of  the  case  of  the  sound 
judgment  and  discretion  of  the  Juiy,  and  their 
just  and  Impartial  determination  of  what 
sum  is  fair  and  right  to  be  awarded.  The 
Jury,  in  the  present  case,  awarded  $500.  In 
this  sum  they  may  lawfully,  as  we  have  said, 
have  included  damages  by  way  of  punish- 
ment The  amount  Is  not  so  great  Uiat  we 
can  say  it  is  manifestly  unjust  or  oppressive, 
and  we  must  therefore  treat  the  verdict  as 
not  an  improper  exercise  of  the  discretion  of 
the  Jury.  The  Judgment  of  the  city  court  Is 
affirmed. 


(100  Ala.  619) 

NOBLE  et  al.  v.  MITCHELL.' 
(Supreme  Court  of  Alabama.     Dec  21,  1893.) 

fobbion  irsdrancb  companies— llcbnsb— 
Agent's  Liabilitt. 
1.  Though  Code  1886,  {  1207,  makes  the 
term  "insurance  company,"  as  used  in  that  ar- 
ticle, include  every  company,  corporation,  as- 
sociation, or  partnership  organized  for  that  busi- 
ness, section  1205,  declaring  "an  insurance  com- 
pany not  incorporated  by  the  laws  of  this  state" 
end  taking  risks  in  the  state  to  be  doing  busi- 

>  Rehearing  denied  February  13, 1894. 


uess  therein  subject  to  license,  and  section  1206, 
making  the  agent  personally  liable  on  risks  writ- 
ten in  an  unlicensed  "foreign  insurance  com- 
pany," being  construed  as  merely  amended  by 
section  1207,  may  be  deemed  separable  in  their 
provisions,  and  upheld  so  far  as  they  apply  to 
foreign  corporations,  though  not  as  to  individual 
citizens  of  other  states. 

2.  Conditions  of  a  policy  requiring  proof  of 
loss  within  60  days,  and  bringing  of  suit  after 
90  days,  do  not  apply  to  a  policy  holder's  suit 
under  Ckxle  1886,  §  1206,  to  enforce  the  personal 
liability  of  the  agent  of  an  unlicensed  foreign 
compaiur  for  a  loss  covered  by  its  policy. 

3.  A  policy  procured  through  Chicago  bro- 
kers, purporting  to  be  issued  by  "The  F.  I.  As- 
sociation of  Philadelphia,  Pa.,"  called  for  proofs 
of  loss  at  the  office  in  Philadelphia,  contained 
provisions  subject  to  the  orders  of  the  "direct- 
ors, pursuant  to"  the  association's  charter  and 
by-laws  and  the  laws  of  Pennsylvania,  and  was 
"signed  by  its  president  and  attested  by  its  sec- 
retary at  Philadelphia."  Held,  that  there  was 
evidence  that  the  insurer  was  a  corporation  for- 
eign to  Alabama. 

4.  Code  1886,  §  1205,  defines  an  agent  for 
the  insurer  as  any  one  who  solicits  insurance,  or 
transmits  an  application  or  policy,  or  gives  no- 
tice that  he  will  transmit  or  receive  them,  or 
receives  or  delivers  a  policy,  or  inspects  a  risli, 
or  makes  or  forwards  a  diagram,  or  does  any- 
thing in  the  making  of  an  insurance  contract 
for  another.  Defendants  solicited  from  plaintiff 
an  order  to  place  a  risk,  and  asked  a.  Chicago 
broker  to  place  it.  The  broker  had  the  policy 
sent  to  the  plaintiff,  who  sent  his  check  for  the 
premium  to  defendants,  and  they  remitted  pro- 
ceeds to  the  broker.  Held,  that  defendants  were 
the  insurer's  agents,  though  they  had  no  cor- 
respondence with  it  and  did  not  know  that  such 
company  existed  or  had  issued  plaintiff  a  policy. 

5.  Counsel's  assertion  that  "the  evidence 
showed  tliat  defendants  had  taken  $32.50  from 
plaintiff  and  insured  him  in  an  insolvent  com- 
pany," when  the  evidence  did  not  show  the 
company's  insolvency,  was  not  ground  for  re- 
versal, since  defendants'  liability  depended  mere- 
ly on  their  agency  for  a  foreign  company,  sol- 
vent or  otherwise,  doing  business  without  a 
license. 

Appeal  from  circuit  court  Montgomery 
county;  John  P.  Hublmrd,  Judge. 

Action  by  S.  M.  Mitchell  against  Noble  & 
Ware  on  a  policy  of  insurance.  Judgment 
for  plaintiff.     Defendants  appeal.     Affirmed. 

The  complaint  as  amended  sought  to  re- 
cover $1,000  damages,  and  alleged  that  the 
plaintiff  was,  at  the  time  of  taking  out  the 
policy  of  insiurance,  a  merchant,  and  that  on 
September  25,  1890,  "plaintiff  received  from 
the  defendants,  who  were  engaged  in  a  gen- 
eral insurance  business  in  the  city  of  Mont- 
gomery, an  Insurance  policy  purporting  to 
have  been  Issued  by  the  Falrmount  Insurance 
Association  of  Philadelphia,  Pennsylvania, 
the  said  policy  contracting  to  insure  from 
loss  by  fire  the  goods,  wares  and  merchan- 
dise of  the  plaintiff,  to  the  amount  of  one 
thousand  dollars."  The  complaint  then  al- 
leges that  a  short  time  after  the  receipt  of 
the  policy  of  insurance,  the  plaintiff  forward- 
ed to  the  defendants  a  draft  for  the  premium 
due  on  the  said  policy;  that  the  premium 
was  received  by  thi*  defendants;  that  on 
December  22,  1890,  during  the  period  cov- 
ered by  the  policy,  the  plaintiff's  storehouse, 
with  his  goods,  wares,  and  merchandise,  de- 
scribed In  the  policy,  was  deenroyed  by  flre. 
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wlthont  fanit  on  the  part  of  the  plaintiff. 
The  complaint  further  alleges  that  the  Pair- 
mount  Insurance  Association  Is  a  corpora- 
tion not  Incorporated  under  the  laws  of  the 
State  of  Alabama,  and  that  said  Insurance 
association  "had  not  procured  a  license  from 
the  auditor  of  the  state  of  Alabama  to  do 
business  in  said  city  for  either  the  year  1890 
or  1891."  The  defendant  demurred  to  the 
complaint,  on  the  ground  that— First,  It  does 
not  appear  In  said  complaint  that  the  defend- 
ants ever  at  any  time  acted  In  this  state  as 
agents  for  the  Fairmoimt  Insurance  Associa- 
tion; second,  that  it  does  not  appear  from 
the  said  complaint  that  defendants  were  in 
any  manner  parties  to  said  policy  of  insur- 
ance; third,  that  the  complaint  does  not  show 
that  the  defendants  acted  as  agents  of  said 
Fairmount  Insurance  Company  in  respect  to 
the  alleged  policy  mentioned  in  the  com- 
plaint; fourth,  it  is  not  shown  by  the  com- 
plaint that  the  defendants,  or  either  of  them, 
undertook  or  promised  to  pay  to  the  plaintiff 
the  amount  of  said  policy.  All  of  these 
grounds  of  demurrer  were  oyarruled  by  the 
court,  and  issue  was  joined  on  the  plea  of 
the  general  issue. 

The  testimony  for  the  plaintiit  tended  to 
show  that,  at  the  request  of  one  of  the  de- 
fendants, Mr.  Ware,  he  authorized  him  to 
write  $1,000  of  Insurance  on  his  stock  of 
goods;  that  some  time  after  he  received 
through  the  mail  a  policy  for  $1,000  on  hla 
stock  of  goods,  which  was  issued  by  the 
Falrmount  Insurance  Association  of  Phila- 
delphia, Pa.;  that  upon  receipt  of  said 
policy  he  forwarded  to  the  defendants  a 
check  for  $S2.50,  which  was  the  stipulated 
premium.  The  plaintiff  then  Introduced, 
against  the  objection  and  exception  of  the 
defendants,  the  policy,  which  was  received 
by  Iiim,  and  which  was  issued  by  the  Fair- 
mount  Insurance  Association  of  Philadel- 
phia. The  plaintiff  Introduced  as  a  witness 
the  chief  clerk  in  the  auditor's  office,  who, 
after  having  testified  that  as  chief  clerk  he 
kept  a  record  of  all  the  licenses  Issued  by 
the  auditor,  further  tratlfled,  against  the  ob- 
jection and  exception  of  the  defendants, 
that  be  had  examined  the  record  of  licenses 
issued  to  foreign  insurance  companies,  on  file 
during  the  years  1890  and  1891,  and  that 
there  was  no  license  issued  to  the  Falrmount 
Insurance  Association  of  Philadelphia,  Pa., 
during  that  time.  The  loss  of  the  stock  of 
goods  by  fire  was  proved,  and  not  question- 
ed. The  testimony  for  the  defendants  tend- 
ed to  show  that  they  secured  for  the  plain- 
tiff a  p<dlcy  of  insurance  In  the  New  Haven 
Security  C!ompany,  and  that,  shortly  after 
the  receipt  of  said  policy,  the  said  plaintiff 
sent  them,  through  the  mall,  a  check  for 
$32.60,  which  was  the  amount  of  premium 
due  on  the  New  Haven  Security  policy.  It  was 
also  further  abown,  however,  by  the  testimo- 
ny for  the  defendants  that,  upon  fbe  new  Ha- 
ven Security  Company  bdng  Informed  of  the 
issuance  of  said  itolicjr,  the  defendants  were 


instructed  to  cancel  the  same;  that  in  4>bedl- 

ence  to  the  said  instruction  they  notified  ttie 
plaintiff  that  the  policy  was  canceled;  that 
thereupon,  at  the  plaintiff's  request,  they  un- 
dertook to  place  his  insurance  with  some 
other  company;  that  they  notified  plaintiff 
that  they  could  not  get  him  insurance  In 
Montgomery,  but  thought  they  could  get  him 
insurance  in  Chicago;  and  that  thereupon  the 
plaintiff  told  them  to  go  ahead.  The  plain- 
tiff denied  that  he  Instructed  the  defoidants 
to  send  to  Chicago  for  the  poli<^.  All  the 
other  evidence  In  the  case  is  sufficiently  stat- 
ed in  the  opinion. 

The  defendants  excepted  to  the  following 
portions  of  the  court's  general  charge  to  the 
Jury,  which  was  given  after  the  introducti<m 
of  all  the  evidence:  "The  plaintiff  sued  to  re- 
cover of  the  defendants  one  thousand  dol- 
lars, because  he  says  that  the  defendants 
were  agents  of  the  Falrmount  Insurance 
Company,  a  foreign  corporation,  who  did 
business  in  this  state  without  liaving  first 
procured  a  license  as  the  law  requires.  Now, 
a  f  w^gn  corporation,  and  any  corporation  not 
incorporated  under  the  laws  of  this  state.  Is 
a  foreign  corporation  within  the  meaning  of 
this  section  of  the  statutes,  which  requires, 
before  it  does  business  In  the  state,  to  pro- 
cure a  license  from  the  auditor  of  the  state; 
otherwise,  its  contracts  are  illegal  and  void, 
if  the  parties  seek  to  take  advantage  of  it; 
and  in  addition  to  that  a  penalty  is  Imposed 
upon  any  person  who  acts  as  agent  of  said 
company.  Now,  this  agency  may  arise  in 
either  one  of  two  ways.  One  Is  where  the 
person  acting  as  acrent  is  such  in  point  of 
fact,  under  the  rules  which  usually  constitute 
one  person  the  agent  of  another.  The  other 
way  in  wlilch  he  can  become  an  agent  is  by 
doing  either  one  of  the  acts  which  the  stat- 
ute, imposing  a  penalty  for,  says  if  he  does 
he  becomes  liable  as  an  agent  Now,  this 
statute  says  if  the  defendant  transmits  a 
policy  of  insivance,  or  a  premium  of  Insur- 
ance, that  he  is  an  agent,  although  In  point 
of  fact  he  has  no  connection  with  the  com- 
pany. So  the  question  under  this  com- 
plaint here  for  you  to  decide  is  whether  the 
defendants  in  this  case  transmitted  to  the 
plaintiff  a  policy  of  Insurance  of  the  Fair- 
mount  Association  of  Philadelphia.  That  Is 
what  the  plaintiff  alleges  defendants  did. 
Now,  is  that  true?  You  are  to  decide  that 
question  in  the  light  of  all  the  evidence,  as 
persona  of  common  sense,  using  your  every- 
day experience,  and  see  what  the  evidence 
establishes.  Now,  does  it  establish  the  prop- 
osition that  the  defendants  transmitted  to 
this  plaintiff  a  policy  of  insurance  of  the 
Falrmount  Association,  or  for  the  Falrmount 
Association?  If  they  did  this,  then  they  are 
liable  therefor  for  loss,  \t  any  was  sustained. 
Furthw,  you  must  decide  as  to  the  amount 
of  loss,  (and  there  is  no  controversy  that 
this  store  was  burned,)  and  that  the  amount 
of  injury  resulting  was  as  much  as  one  thoor 
sand  dollars.    Plaintiff  cannot  ebootst  more 
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than  a  thoosand  dollars,  but  anything  vbA&! 
that.  Now,  what  would  constitute  a  trans- 
mitting of  the  policy  by  the  defendants  to 
the  plaintiff?  Now,  under  this  statute,  I  in- 
stmct  you  that  If  you  find  from  the  testi- 
mony, and  are  reasonably  satisfied  that  It  is 
true,  that  the  defendants  received  of  the 
plaintiff  $32.S0,  and  that  he  requested  them 
to  place  Insurance  for  him,  and  they  sent 
the  money  to  brokers  In  Chicago  for  the  pur- 
pose of  haTlng  such  brokers  effect  Insiur- 
ance  for  the  plalntllt,  and  such  brokers  did 
effect  insurance  in  the  Falrmount  Company, 
and  the  Falrmount  Company  sent  a  policy 
of  insurance  dtrectly  to  the  plaintiff,  or  sent 
it  to  the  bribers  In  Chicago  and  they  sent  It 
to  the  plaintiff,  or  It  was  transmitted  to  the 
defendants  here,  and  they  sent  it  to  the 
plaintiff,  that  would  be  a  transmitting  of  the 
polii^of  insurance  by  the  defendants,  because 
the  defendants  could  not  escape  liability  un- 
der this  statute  by  sending  a  premium  of  In- 
surance to  Chicago  brokers  there,  and  having 
those  brokers  procure  Insurance  and  trans- 
mit the  policy  to  the  plaintiff,  although  they 
did  not  know  at  the  time  they  sent  the  money, 
and  did  not  give  directions  as  to  what  com- 
pany the  insurance  should  be  placed  at 
This  is  a  new  statute,  so  far  as  enforcing  .It 
Is  concerned,  and  I  was  Inclined  to  think  that 
It  was  necessary  that  the  defendants  should 
be  placed  in  the  same  position  as  if  the  com- 
pany Itself  were  sned,  and  that  the  plain- 
tiff would  hare  to  make  proof  of  loss  and 
bring  suit  In  the  time  specified.  I  hare  ex- 
amined it  more  carefully,  in  connection  with 
some  other  cases,  and  my  conclusion  Is  that 
It  is  not  necessary,  and  that  when  the  de- 
fendants violated  the  statute  by  becoming 
the  agents  of  a  foreign  insurance  company 
without  license  to  do  business  in  this  state, 
that  It  was  a  duty  devolving  ui>on  them  to 
pay  the  amount  of  loss  sustained  by  the 
plaintiff,  and  that  loss  is  the  amount  of  the 
policy,  and  that  it  Is  not  necessary  for  the 
plaintiff  to  make  proof  of  It  In  order  to  re- 
cover against  the  defendant  This  Is  my 
charge.  So  what  I  have  stated  to  you,  I 
give  you  as  the  law  of  the  case.  If  you 
find  from  the  testimony,  and  are  reasonably 
satisfied  with  Its  truth,  that  the  defendants 
received  $32.50,  and  that  they  were  to  pro- 
cure insurance  for  the  plaintiff,  and  they.  In 
pursuance  thereof,  sent  the  money  to  brokers 
in  Chicago  with  directions  to  effect  Insur- 
ance, and  the  brokers  did  effect  Insurance 
and  transmit  the  policy,  either  directly  or  In- 
directly, to  the  plaintiff,  or  to  the' defendants 
here,  and  the  policy  went  into  the  hands  of 
the  plaintiff,  that  that  would  be  a  transmit, 
ting  of  the  policy  within  the  meaning  of  this 
statute."  The  defendants  also  requested  the 
court  to  give  the  following  written  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (1)  "If  the 
jury  believe  from  the  evidence  that  the  de- 
fendants were  not  the  agents  of  the  Fair- 
mount  Insurance  Company,  and  that  they 


never  received  a  premium  as  such  agents,  and 
they  nev«r  remitted  any  such  premium  to 
said  company,  or  t^  any  one  with  directions 
to  procure  a  policy  in  said  company,  then 
the  plaintiff  cannot  recover."  (2)  "Under 
the  complaint  in  this  cause  it  Is  Incumbent 
on  the  plaintiff  to  prove  that  the  defendants 
took  or  transmitted  to  the  Falrmount  Com- 
pany a  premium  of  Insurance,  or  received  or 
delivered  a  policy  of  Insurance  issued  by 
said  company.  And  If  the  Jury  believe  from 
the  evidence  that  the  premium  received  by 
the  defendants  was  the  premium  on  another 
and  different  policy,  and  that  It  was  sent  to 
Chicago,  at  the  request  of  plaintiff,  to  bro- 
kers, to  be  invested  in  insiurance  by  them, 
and  If  they  further  believe  from  the  evi- 
dence that  said  brokers  secured  the  policy  of 
the  Fahrmount  Insurance  Company  without 
the  knowledge,  direction,  or  consent  of  said 
defendants  that  It  would  be  Invested  In  a 
policy  In  that  particular  company,  then  the 
Jury  must  find  for  defendants."  (3)  "If  the 
Jury  believe  from  the  evidence  that  the  plain- 
tiff requested  the  defendants  to  send  $S2.60 
to  brokers  In  Chicago  to  pay  a  premium  on 
a  policy  of  insurance;  and  if  they  further  be- 
llevie  from  the  evidence  that  the  defendants 
gave  no  instructions  to  said  brokers  as  to  the 
company  in  which  they  should  procure  the 
pc^cy;  and  if  they  further  believe  that  said 
premium  was  Invested  In  payment  of  a  pms 
mlum  to  the  Falrmount  Insurance  Company 
on  the  policy  in  evidence,  and  that  such  pay- 
ment was  made  without  authority  or  direc- 
tion from  defendants;  and  If  the  Jury  fur- 
ther believe  from  the  evidence  that  said  poli- 
cy in  evidence  was  never  received  by  defend- 
ants, or  delivered  by  them  or  their  direction, 
—then  the  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  defendants."  (4)  "If  the 
J\iry  believe  thfe  evidence  they' must  find  for 
the  defendants."  (5)  "Unless  the  plaintiff 
has  reasonably  satisfied  the  Jury  by  the  evi- 
dence that  he  made  out  a  sworn  statement 
of  loss  and  forwarded  it  to  the  Falrmount 
Assodatlon  of  Philadelphia  within  fifteen 
days  after  the  occurrence  of  the  loss,  then 
the  plaintiff  Is  not  entitled  to  recover  In  this 
action."  (6)  "Unless  the  plaintiff  has  reason- 
ably satisfied  the  jury  by  the  evidence  that 
proof  of  loss  was  made  as  required  by  a 
clause  In  the  policy,  and  that  suit  was  not 
brought  until  after  ninety  days  next  succeed- 
ing the  time  of  the  filing  of  this  proof  of 
loss,  the  plaintiff  Is  not  entitled  to  recover  vn 
this  action."  (7)  "The  burden  of  proof  Is 
upon  the  plaintiff  to  make  out  his  case  to  the 
reasonable  satisfaction  of  the  Jiuy,  and  be- 
fore the  plaintiff  can  recover  of  the  defend- 
ants in  this  action  he  must  make  the  proof 
as  strong,  as  to  every  material  fact  as  he 
would  have  to  make  it  U  the  Falrmount  Insur- 
ance Association  of  Philadelphia  were  sued; 
and  that  to  hold  the  defendants  liable  in  this 
action  as  agents,  the  measure  of  proof  must 
be  as  fun  and  convincing  as  would  be  re- 
quired to  make  the  Falrmount  Association  of 
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Philadelphia  liable  if  sued.  If  no  recovery 
could  be  had  against  that  association,  if  it 
were  sued  directly,  then  the  plaintiff  cannot 
recorer  of  the  defiendants."  (8)  "The  state- 
ment of  plalntUTs  counsel,  in  his  concluding 
speech,  that  the  defendants  received  $32.60, 
and  insured  plaintiff  in  an  insolvent  com- 
pany, Is  not  evidence,  and  cannot  be  consid- 
ered by  the  Jury  as  evidence  in  this  cause." 
(9)  "The  fact  that  the  defendants  transmit- 
ted $32.50  to  Elsworth  &  Co.,  Chicago  bro- 
kers, being  the  amount  necessary  to  procure 
an  insurance  policy,  does  not,  without  more, 
make  the  defendants  the  agents  of  the  Fair- 
mount  Insurance  Association  of  Philadelphia, 
unless  the  Jury  believe  from  the  evidence 
that  the  premium  of  insurance  was  remitted, 
either  by  themselves  or  by  anoth^  with 
their  knowledge  and  consent;  to  the  Fair- 
mount  Insurance  Company  to  procure  the 
p<fllcy  of  insurance  offered  In  evidence.  The 
Jury  are  not  authorized  to  hold,  without 
more,  that  the  defendants  are  the  agents  of 
the  Falrmount  Insurance  Association  of  Phil- 
adelphia." 

A.  ▲.  Wiley  and  J.  M.  Chilton,  for  appd- 
lanta.     Chas.  Wilkinson,  for  appelleei 

COLEMAN,  3.  The  action  was  Instltated 
by  appellee  to  recover  a  loss  covered  by  a 
policy  of  fire  insurance,  and  arose  under  sec- 
tion 1206  of  the  Code  of  1886.  It  is  contend- 
ed by  the  defendants  that  the  act  is  unconsti- 
tutional, and  that  this  is  apparent  when  sec- 
tion 1206  is  considered  and  construed  in  con- 
nection with  sections  1205  and  1207.  These 
three  sections  are  as  follows:  Section  1206: 
"Any  person,  who  solicits  Insurance  on  be- 
half of  an  Insurance  company,  not  incorpo- 
rated by  the  laws  of  this  state,  or  who,  oth- 
er than  for  h^mself,  takes  or  transmits  an  ap- 
plication for  insurance,  a  premium  of  Insur- 
ance^ or  a  policy  of  insurance  to  or  firom  such 
company,  or  in  any  way  gives  notice  that  he 
will  receive  or  transmit  the  same,  or  receives 
vc  delivers  a  policy  of  insurance  of  such  com- 
pany, or  who  Inspects  any  risk,  or  makes  or 
fcMTwards  a  diagram  of  any  building,  or  does 
any  other  thing  in  the  making  of  a  contract 
of  Insurance,  for  or  with  such  company,  oth- 
er than  for  himself,  or  examines  into,  ad- 
Justs,  or  aids  in  examining  into  or  adjusting 
any  loss  for  such  company,  whether  such 
acts  are  done  at  the  instance  of  such  com- 
pany, or  any  broker,  or  other  person,  shall  be 
held  to  be  the  agent  of  the  company  for 
which  the  act  is  done,  and  such  company 
held  to  be  doing  business  in  this  state."  Sec- 
tion 1206:  "Any  person,  acting  as  agent  of 
any  foreign  insurance  company  which  has 
not  received  the  license  from  the  auditor  pro- 
vided for,  or  shall  so  act  after  its  expiration, 
to  liable  pwsonally  to  the  bolder  of  any  pol- 
icy of  insurance  in  respect  to  which  he  so 
acted  as  agent,  for  any  loss  covered  by  it; 
and  shall  forfeit,  for  each  offense,' the  sum 
of  Ave  hundred  dollars,  to  be  sued  for  in  the 


circuit  court  where  the  delinquency  occurs, 
by  the  solicitor,  in  the  name  of  the  state,  and 
paid  Into  the  state  treasury,  less  twenty  per 
osat  retained  by  the  solicitor  for  his  serv- 
ices." Section  1207:  "The  term  'insurance 
company,'  as  used  in  this  article,  includes 
every  company,  corporation,  association,  or 
partnership,  wganized  for  the  purpose  of 
transacting  the  business  of  insurance." 

The  Virginia  statute,  construed  in  the  case 
of  Paul  V.  Virginia,  8  Wall.  168,  provided 
"that  no  insurance  company,  not  incorporat- 
ed under  the  laws  of  the  state,  should  carry 
on  Its  business  within  the  state  without  pre- 
viously obtaining  a  license  for  that  purpose," 
etc.  This  statute  was  construed  as  applica- 
ble to  foreign  cori>orations,  and  it  was  held 
to  be  constitutional  Section  1205  of  the 
Code  Is:  "Any  person,  who  solicits  insurance 
on  behalf  of  an  insurance  company  not  incor^ 
porated  by  the  laws  of  this  state,"  etc  If 
section  1205  of  the  Code,  supra,  stood  alone^ 
we  could  put  no  other  construction  upon  the 
words,  "an  insurance  company  not  incorpo- 
rated by  the  laws  of  this  state,"  than  as  hav- 
ing reference  only  to  foreign  corporations; 
and  so,  if  necessary  to  sustain  the  constitii- 
tionall^  of  section  1206,  supra,  we  would 
bold,  that  the  term  "foreign  insurance  com- 
p'any,"  as  there  used,  referred  only  to  foreign 
corporations,  resting  this  construction  upon 
the  principle  that,  when  a  statute  is  assailed 
ui>on  constitutional  grounds,  it  is  the  duty  of 
the  court  to  adopt,  if  the  statute  will  admit 
of  it,  such  a  construction  as  will  bring  it 
within  the  constitutional  power  of  the  legis- 
lature, (Wilbum  V.  McCalley,  63  Ala.  4360 
but,  when  construed  in  pari  passu  with  sec- 
tions 1201  and  1206,  and  other  provisions  ap- 
pearing in  the  same  article  of  the  Code  as  sec- 
tion 1207,  it  would  appear  that  such  was  dear- 
ly the  legislative  intention.  It  is  w^  settled 
that  the  legislature  of  the  state  has  author^ 
ity  to  exclude  foreign  corporations  altogeth- 
er, and  may  impose  any  restrictions  it  may 
deem  proper  as  a  condition  upon  which  for- 
eign corporations  may  do  business  in  the 
state.  Paul  v.  Vhrginla,  8  WaU.  181;  Ware 
T.  Shoe  Co.,  93  Ala.  149,  9  South.  136;  Nelms 
▼.  Mortgage  Ca,  93  Ala.  160,  161,  9  South. 
141.  It  is  contended,  however,  that  by  sec- 
tion 1207  of  the  Code,  supra,  these  provisions 
of  the  law  are  made  to  include  "associations" 
and  "partnerships,"  as  well  as  "corporations,'* 
and  in  this  respect  discriminate  against  citi< 
zens  of  another  state  who  may  compose  such 
"partnerships,"  and  in  this  respect  is  vloI»- 
tlve  of  the-  constitutional  provision  which  de- 
clares that  "the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities 
of  citizens  In  the  several  states."  Const  U. 
S.  art.  4,  I  2.  We  construe  section  1207  ah 
amendatory  of  the  sections  to  which  it  refers, 
80  as  to  substitute  the  words  "corporation, 
association,  or  partnership,"  for  the  words 
"insurance  company,"  Thus  construed,  sec- 
tion 1205,  supra,  would  read  as  follows: 
"Any  person  who  solicits  Insurance  on  be- 
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half  of  a  corporation,  association,  or  partner- 
ship not  incorporated  by  the  laws  of  this 
state,"  etc.;  and  section  1206,  supra,  would 
read:  "Any  person  acting  as  agent  of  any 
foreign  corporation,  association,  or  partner- 
ship which  has,"  etc.  By  holding  that  section 
1207  is  amendatory  of  the  other  sections  re- 
ferred to  in  the  manner  declared,  sections 
1203  and  1206  are  separable  In  their  provi- 
sions, and,  so  far  as  they  are  made  to  apply 
to  and  are  enforced  against  "foreign  corpora- 
tions," they  do  not  contravene  any  provision 
of  the  state  constitution  or  the  constitution 
of  the  United  States.  Paul  v.  Virginia,  su- 
pra; Baldwin  v.  Franlis,  120  U.  8.  678,  7 
Sup.  Ct  656,  763;  Railroad  Co.  y.  Morris,  65 
Ala.  193;  McCreary  t.  State,  73  Ala.  480; 
Powell  V.  State,  68  Ala.  10;  Vines  v.  State, 
G7  Ala.  73.  The  construction  of  the  statute 
Is  one  of  difficulty,  and  the  one  given  to  it 
is  not  altogether  satisfactory;  but  we  are  of 
opinion  the  language  used  in  section  1207, 
considered  in  connection  with  other  sections 
to  which  it  refers,  admits  of  the  interpreta- 
tion given  to  it,  and  when  the  statute  is  at- 
tacked upon  constitutional  grounds  it  is  our 
duty  to  avoid  such  a  construction,  if  it  can 
be  done  consistently,  as  will  defeat  the  en- 
tire legislation  of  the  state  upon  questions 
embraced  in  these  statutes  relating  to  Insmr- 
ance  companies. 

We  are  of  opinion  that  plaintiff  was  not 
required,  in  order  to  maintain  his  action 
imder  section  1206,  supra,  to  comply  with 
the  provision  of  the  policy,  in  the  matt«: 
of  making  proof  of  the  loss  and  forwarding 
the  same  to  the  insurance  company  within 
00  days,  or  the  other  provision  that  no  suit 
should  be  begun  within  90  days,  and  like 
proTisions  contained  in  the  policy,  which  the 
policy  required  to  be  complied  with  before 
the  institution  of  a  suit  against  the  com- 
pany itself.  The  right  of  action  is  given 
against  the  agent  who  acts  as  such  for  a  for- 
eign insurance  company  which  has  not  re- 
ceived a  license  from  the  auditor.  It  is  the 
acting  as  agent  for  such  a  company  that  con- 
stitutes the  "offense"  which  Is  the  founda- 
tion of  the  suit.  The  recovery  is  limited  to 
the  loss  sustained  covered  by  the  policy. 
The  amount  which  may  be  recovered  does 
not  affect  the  right  of  action.  It  is  the  "of- 
fense" which  forfeits  to  the  state  $500,  and 
not  the  failiu-e  to  observe  the  stipulations 
contained  in  the  policy  of  insurance.  We 
think  there  was  some  evidence  tending  to 
show  the  Pairmount  Association  of  Phila- 
delphia was  a  foreign  corporation.  It  is 
fully  proven  that  the  policy  was  procured 
through  brokers  living  in  Chicago,  and  that  it 
was  sent  to  plaintiff  by  mail.  The  policy  itself 
bears  on  Its  face  evidence  tending  to  show 
it  was  chartered  under  the  laws  of  Pennsyl- 
vania. Its  heading  is,  "The  Falrmount  In- 
surance Association  of  Philadelphia,  Pa." 
The  proofs  of  loss  were  to  be  "received  at 
the  office  of  the  association  in  Philadelphia, 
state  of  Penn."    Other  provisions  were  sub- 


ject to  the  orders  of  the  "directors,  •  •  • 
pursuant  to  its  charter  and  by-laws,  and  the 
laws  of  the  state  of  Pennsylvania."  It  was 
"signed  by  its  president  and  attested  by 
its  secretary  at  the  city  of  Philadelphia, 
Penn." 

It  is  further  contended  by  the  defendant 
that  there  is  nq  evidence  to  show  they  act- 
ed as  agents  for  the  Falrmount  Insurance 
Association.  We  do  not  think  this  con- 
tention maintainable.  Stated  broadly  and 
favorably  for  the  defendants,  the  facts  are 
that  the  defendants  themselves  had  no  cor- 
respondence whatever  with  the  insurance 
company,  had  no  information  that  the  Fair- 
mount  Association  Insurance  Company  had 
issued  to  pUiintiff  a  policy,  and  did  not  in 
fact  know  there  was  such  an  insurance  com- 
pany in  existence.  We  give  the  defendant 
the  benefit  of  this  extreme  statement  of  the 
facts.  On  the  other  hand,  the  plaintiff  re- 
ceived and  held  through  some  agency  an  in- 
surance contract  in  this  insurance  company. 
He  had  no  correspondence  with  the  insur- 
ance company,  and  had  no  transaction  with 
any  other  person,  directly  or  indirectly,  than 
the  defendants  in  the  procurement  of  the 
policy.  The  defendants  solicited  from  the 
plaintiff  an  order  to  place  an  insurance  risk, 
and  the  plaintiff  authorized  them  to  place  a 
risk  for  $1,000  In  some  good  company  on  his 
stock  of  goods.  Not  being  able  to  place  the 
risk  in  Montgomery,  the  defendants  request- 
ed an  insurance  broker  In  Chicago  generally 
to  place  the  risk.  This  broker  had  the 
policy  In  question  executed  and  forwarded  to 
the  plaintiff.  The  plaintiff  had  no  notice  or 
information  of  the  correspondence  between 
the  defendants  and  the  Chicago  broker,  or 
of  that  of  the  Chicago  broker  with  the  insur- 
ance company.  The  plaintiff  sent  his  check, 
payable  to  the  defendants,  to  pay  the  pre- 
mium on  a  policy.  The  policy  bears  date  of 
September  25,  1890,  and  the  check  for  the 
premium  bears  date  October  13,  1890.  This 
check  was  cashed  to  the  defendants  upon 
presentation  to  the  drawee,  and,  as  they  tes- 
tify, the  proceeds  were  remitted  by  them  to 
the  broker  in  Chicago.  The  first  policy  ob- 
tained was  canceled  before  the  application 
was  made  to  the  Falrmount  Association  In- 
sm*ance  Company,  and  necessarily  before  the 
latter  policy  was  received  by  plaintiff.  When 
defendants  received  and  retained  plaintiff's 
check  for  the  premium,  they  knew,  neces- 
sarily, that  the  money  received  by  them 
could  not  be  applied  to  the  canceled  policy, 
and  when  they  remitted  the  premium  to 
Chicago,  they  knew  it  was  not  for  a  policy 
already  canceled  by  them.  Certainly,  the 
facts  of  the  defendants,  if  believed  by  the 
Jury,  are  sufficient  to  constitute  them  agents 
within  the  sweeping  provisions  of  section 
1205  of  the  Code,  supra.  The  acts  of  the 
legislature  of  1879  (page  26)  and  of  1884, 
(sections  16,  17,  pp.  19,  20,)  codified  as  sec- 
tion 1205,  supra,  fixed  a  penalty,  and  by 
the  latter  act,  in  addition  to  the  penalty,  a 
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personal  UabUlty  upon  any  person  who  did 
any  of  the  acts  therein  epeclfled  for  such  an 
insurance  company,  and  we  do  not  doubt 
that  it  was  the  Intention  of  the  legislature  to 
subject  such  a  person  or  agent  to  the  liabili- 
ties provided  in  section  1206,  under  which 
the  present  action  was  brought  The  con- 
struction given  to  the  statute  by  the  court. 
In  its  instructions  to  the  jury,  accords  with 
these  conclusions.  The  charges  requested  by 
the  defendants  were  properly  refused.  The 
propositions  of  law  contained  in  them  either 
asserted  a  contrary  doctrine,  or  were  ab- 
stract, or  argumentatlTe  and  misleading. 

The  bill  of  exceptions  states  that,  in  the 
concluding  argument  of  plaintiff's  counsel  to 
the  Jury,  he  stated  "that  the  evidence  show- 
ed that  defendants  had  talien  $32.50  from 
plaintiff  and  Insured  blm  in  an  insolvent 
company."  The  defendants  objected  to  this 
statement  of  counsel,  and  moved  the  court 
to  exclude  it  from  the  Jury.  This  question  is 
presented  in  a  somewhat  different  form  from 
that  heretofore  considered.  It  will  be  seen 
that  the  statement  is  "that  the  evidence 
showed,"  etc.  This  was  not  the  assertion  of 
a  fact  as  being  within  the  knowledge  ct 
counsel,  outside  of  and  without  reference  to 
the  evidence.  Where  counsel  honestly  differ 
as  to  the  facts  in  evidence,  or  are  honestly 
mistaken  as  to  correct  Inference  from  proven 
facts,  there  is  not  that  transgression  of  the 
limits  of  legitimate  argument  which  will 
cause  a  reversal  of  the  case.  While  we 
think  the  statement  was  not  warranted  by 
the  evidence,  and  its  tendency  may  have 
l)een  to  prejudice  the  defendants  before  the 
jury,  the  fact  itself,  whether  true  or  false, 
could  have  no  material  bearing  on  the  issue. 
The  real  Issues  were  whether  the  company 
was  a  foreign  corporation  doing  an  insurance 
business  without  a  license,  and  whether  the 
defendants  acted  as  agents  within  the  pro- 
visions of  the  statute.  The  solvency  or  in- 
solvency of  the  corporation  could  exert  no  in- 
fluence on  these  issues,  and  the  verdict  should 
have  been  the  same  in  either  event.  Cross 
V.  State,  68  Ala.  476;  Railroad  Co.  v.  Orr,  91 
Ala.  548,  8  Boutb.  360.     Affirmed. 


(33  Fla.  SU) 

TATUM  et  al.  t.  STATE. 
(Supreme  Conrt  of  Florida.  Feb.  13,  1894.) 
Oamino— UcrrioisNCT  or  Evidbsob. 
T.  and  C.  were  indicted  for  engatring 
in  a  game  of  cards  together,  or  with  each  other, 
for  money,  and  tried  jointly  and  convicted. 
The  sole  witness  testified  that  be  saw  G.  and 
other  persons,  not  naming  them,  sitting  aronnd 
in  a  circle  on  the  ground  playing  cards,  and 
saw  mon^  on  the  ground  where  they  were 
playing;  that  C.  was  dealing  the  cards,  and  T. 
was  standing  by;  that  he  did  not  see  T.  play 
cards,  but  saw  tum  throw  a  dime  down  where 
they  were  playing  cards,  and  some  one  picked 
it  up;  that  he  did  not  know  whether  they  were 
betung  or  not;  only  saw  the  money  on  the 
j;roand,  and  saw  C.  dealing  the  cards;  saw  no 
one  else  but  C.  have  any  cards  in  his  hands; 
did  not  know  the  name  of  the  game  they  were 


playing,— and,  stating  the  time  and  the  venoe, 

said  this  was  all  he  Knew  about  It    Bdd,  that 
the  testimony  did  not  sustain  the  verdict. 
(Syllabus  by  the  Court) 

Brror  to  circuit  court,  Suwannee  county; 
John  F.  White,  Judge. 

John  Tatum  and  Dock  Church  were  con- 
victed of  unlawfully  playing  at  cards,  and 
bring  errw.    Beversed. 

Blackwell  &  Rees,  for  plaintiffs  in  error. 
William  B.  Lamar,  Atty.  Glen.,  toe  the  State. 

BANET,  a  J.  The  Indictment  charges  that 
John  Tatum  and  Dock  Church,  on  April  1, 
1893,  in  Suwannee  county.  In  this  state^  un- 
lawfully did  then  and  there  play  and  engage 
In  a  game  at  cards  together,  and  did  then 
and  there  play  and  engage  in  a  game  at  cards 
with  eaoh  other,  for  money,  which  said  game 
at  cards  was  then  and  then  a  game  of 
chance,  contrary  to  the  statute  in  such  cases 
made  and  provided. 

The  only  evidence  Introduced  on  the  trial 
was  the  testimony  of  one  Josh  Wright  who 
testified  as  follows:  "I  know  the  defend- 
ants, J<rfm  Tatum  and  Dock  Church.  They 
are  in  court  [Points  them  out]  I  saw  the 
defendant  Dock  Clhiu'cb  and  other  persons 
sitting  around  In  a  cinde  on  the  ground  play- 
ing cards.  I  saw  some  money  on  the  ground 
where  they  were  playing.  Dock  Church  was 
dealing  the  cards.  John  Tatum  was  stand- 
ing by.  I  did  not  see  Tatum  playing  carda 
I  saw  him  throw  a  dime  down  where  they 
were  playing  cards,  and  some  one  picked  it 
np.  I  do  not  know  whether  they  were  bet- 
ting or  not  I  only  saw  the  money  on  the 
ground,  and  saw  Dock  diurch  dealing  tho 
cards.  I  saw  no  one  else  but  Dock  Church 
have  any  cords  in  his  hands.  I  do  not  know 
the  name  of  the  game  they  wwe  playing. 
This  was  on  the  Ost  day  of  April,  1883,  in 
Suwannee  county,  state  of  Florida,  This  was 
near  Brevaldo's  mllL  This  is  all  I  know 
about  It" 

The  testimony  Is  not  sufflci^it  to  sustain 
the  verdict  (Oder  v.  State,  26  Fla.  520,  7 
South.  856,)  and  the  Judgment  must  be  re- 
versed, and  a  new  trial  granted.  It  will  be 
so  ordered. 


(ts  Fla.  M) 
STATE  ex  rel.  FLORAL  CITY  PHOS- 
PHATE CO.  V.  HOOKER,  car- 
cnlt  Judge,  et  al. 
(Supreme  Court  of  Florida.     Jan.  30,  1894.) 

VsNtnt— Waivbb— PaoHiBrnoN. 
1.  The  statutory  provisions  that  suits  shall 
be  begun  only  in  the  county  where  the  defend- 
ant resides,  or  where  the  cause  of  action  ac- 
crued, and  that  suits  against  two  or  more  de- 
fendants residing  in  different  counties  may  l>e 
brought  in  any  county  in  which  any  defendant 
resides,  and  that  suits  against  domestic  corpora- 
tions shall  be  commenced  only  in  the  county 
where  such  conporation  shall  have  or  usually 
keep  an  office  tor  the  transaction  of  its  cus- 
tomary business,  (sections  998,  999,  1001,  Rev. 
St,)  are  not  limitations  upon  the  constitutional 
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Jvrlsdictlott  or  powen  of  the  drenit  eonrts,  but 
mettij  iiiTest  defendanta  with  the  prlTlIege  of 
being  sned  In  such  coantiea,  which  priTilege  they 
ma/  waive. 

2.  The  writ  of  prohibition  doe*  not  lie  to 
teat  the  correctness  of  a  ruling  sustaininR  a  de- 
mnrrer  to  a  plea  setting  op  a  mere  privilege  to 
be  sned  in  another  county  than  the  one  In  which 
the  action  la  pending,  and  to  restrain  further 
proceeding  by  the  court  in  the  cause,  where  the 
court  has  jurisdiction  of  the  subject-matter,  or 
power  to  decide  the  cause.  The  question  is  one 
arising  In  the  progress  of  a  cause  of  which  the 
«ourt  has  jurisdiction,  and  a  writ  of  error  at 
the  proper  juncture  is  the  remedy, 
(Syllabus  by  the  OonrL) 

Original  action,  at  the  relation  of  the  Flo- 
ral City  Phosphate  Company,  for  a  vrlt  of 
prohibition  to  William  A.  Hocker,  circuit 
judge,  and  othos.  Heard  on  demurrer  to 
suggestion.    Demurrer  sustained. 

D.  D.  Vennlgertaolz,  Thomas  Palmer,  and 
T.  P.  Lloyd,  for  plalntlft.  Baymond  B.  Bul- 
lock, for  defendants. 

RANET,  a  X  This  Is  a  case  of  prohlbl* 
tlon.  The  suggestion  shows  that  the  First 
National  Bank  of  Ocala  began  an  action  in 
the  circuit  court  in  Marlon  county,  which  Is 
In  the  fifth  circuit,  against  the  Flora]  City 
Phosphate  Ck)mpany,  a  body  corporate  under 
the  laws  ot  Florida,  and  W.  M.  Brooks  and 
George  C.  Stevens,  on  a  written  instrument 
for  the  payment  of  money,  made  by  the 
Floral  City  Phosphate  Company,  in  favor  of 
the  named  bank,  and  indorsed  by  the  other 
defendants;  such  Instrument  appearing  to 
have  been  made  and  being  payable  at  Oca- 
la,  which  Is  in  Marion  county.  The  declar- 
ation was  filed  on  September  8,  1893,  which 
was  three  days  after  the  issue  of  the  sunt. 
mons,  which  writ  was  returnable  to  the  then 
ensuing  October  rules,  and  was  served,  on 
the  day  of  its  issue,  on  the  Floral  City  Phos- 
phate Company  and  Brooks,  and  on  Stevens 
on  the  18th  day  of  September.  The  de- 
fendants appeared  by  attorney  on  the  stat- 
ed rule  day.  On  November  6th  a  default  for 
want  of  a  plea  was  entered  against  Stevens. 
On  the  7th  day  of  November,  a  rule  day, 
the  Floral  City  Phosphate  Company  and 
Brooks  filed  "a  joint  and  separate  plea,"  to 
the  effect  that  such  company,  at  the  time  of 
the  commencement  of  the  action,  had,  and 
has,  but  one  ofilce  for  the  transaction  of  Its 
customary  business,  and  that  such  office 
was  and  had  been  ever  since  Its  organization, 
kept  at  Floral  City,  In  Citrus  county,  in  the 
state  of  Florida,  and  that  the  company  had 
never  had  or  kept  any  office  for  the  transac- 
tion of  business  In  Marlon  county.  They 
also  filed  two  other  pleas— one  to  the  effect 
that  before  and  at  the  commencement  of 
the  action  the  defendant  William  M.  Brooks 
was,  and  long  prior  thereto  had  been,  a 
citizen  and  resident  of  Hernando  county,  in 
this  state,  and  had  never  been  a  citizen  or 
resident  of  Marion  county,  and  that  neither 
the  plaintiff,  nor  any  one  in  its  behalf,  had 
made  or  filed  with  the  praedpe  In  the  action 


an  affidavit  that  the  suit  #as  brought  In  good 
faith,  and  with  no  intention  to  annoy  the 
defendant,  nor  had  such  affidavit  been  since 
filed.  The  remaining  plea  is.  In  substance^ 
that  the  summons  was  not  served  on  the 
defendant  company  in  Citrus  county,  Fla., 
where  It  kept  Its  office  for  the  transaction 
of  its  customary  business,  but  was  served 
In  Marlon  county,  Fla.,  where  it  had  no  oSB.- 
cer  or  agent,  resident  or  otherwise.  Each 
plea  ends  with  a  verification  and  a  prayer  of 
Judgment  against  taking  cognizance  of  the 
action. 

To  these  pleas  the  bank  filed  a  demurrer, 
on  the  16th  of  November,  the  points  of 
which  are  that  the  defendants,  by  these 
pleas,  admit  the  jurisdiction  of  the  court  over 
their  persons;  the  matters  set  up  are  not 
proper  subjects  of  a  plea;  and  it  la  appar- 
ent upon  the  record  of  the  cause  that  the 
defendants  have  entered  a  general  appear- 
ance, thereby  waiving  all  defects  in  the  Is- 
suance and  service  of  summons  herein,  and 
the  pleas  are  otherwise  insufficient  and  un- 
certain. 

On  the  2l8t  of  November,  the  circuit  judge 
sustained  the  demurr^*,  defendants  Inter- 
posing  the  plea  excepted,  and  the  defend- 
ant Stevens  being  allowed  20  days  to  plead. 

The  purpose  in  seeking  a  writ  of  prohibi- 
tion Is  to  restrain  any  further  proceeding  in 
the  stated  action. 

The  statutory  provisions  that  suits  shall 
be  begun  only  In  the  county  where  the  de- 
fendant resides,  or  where  the  cause  of  ac- 
tion accrued,  or  where  the  property  In  liti- 
gation Is,  and  that  suits  against  two  or  more 
defendants  residing  in  different  counties  may 
be  brought  in  any  county  In  which  any  de- 
fendant resides,  and  that  suits  against  do- 
mestic corporations  shall  be  commenced  only 
In  the  county  where  such  corporation  shall 
have  or  usually  keep  an  office  for  the  trans- 
action of  its  customary  business,  (sections 
998,  999,  1001,  Rev.  St,)  are  not  limitations 
upon  the  constitutional  jurisdiction  or  pow- 
ers of  the  circuit  courts.  On  the  contrary, 
they  were  made  for  the  benefit  or  conven- 
ience of  parties  who  may  be  sued,  Investing 
defendants  with  the  privilege  of  being  sued 
In  such  counties,  which  privilege  they  can 
waive;  and  If,  on  being  brought  Into  court, 
at  least  by  personal  service  of  process,  th^ 
do  not  see  fit  to  Insist  upon  an  observance 
of  their  rights  in  the  premises,  they  will, 
notwithstanding  the  strong  language  of  the 
statute,  be  deemed  to  have  waived  such  priv- 
ilege. An  assertion  of  the  privilege  goes 
simply  to  an  abatement  of  the  action.  Mc- 
Dougal  V.  Lea,  2  Fla.  632;  Rnss  v.  Mitchell, 
11  Fla.  80;  Buckl  y.  Cone,  25  Fla.  1,  6  South. 
160;  also,  Curtis  y.  Howard,  33  Fla.  — ,  14 
South.  812,  decided  at  the  present  term,  and 
holding  that  a  general  appearance  is  not, 
under  our  rules  of  practice,  a  waiver  of  the 
right  to  plead  such  privilege.  The  court 
not  being  without  jurisdiction  of  the  subject- 
mattw  or  power  to  decide  the  cause,  the 
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question  of  the  relators'  right  to  the  privi- 
lege set  up  by  their  pleas  Is  a  question  aris- 
ing In  the  progress  of  a  cause  of  wlilch  the 
circuit  court  has  Jurisdiction;  and  a  writ  of 
error  to  the  final  judgment  against  the  par- 
ties Instituting  this  proceeding,  should  there 
be  such  a  Judgment,  will  be  the  iH-oper  rem- 
edy for  reviewing  In  tills  court  that  court's 
action  on  the  point  now  before  us;  but  the 
writ  of  prohibition  does  not  lie  In  such  a 
case.  State  v.  King,  32  Fla.  416,  13  South. 
891;  State  t.  Smith,  32  Fla.  — ,  14  South. 
43;  Ex  parte  Gordon,  104  U.  S.  515;  Ex 
parte  BalUmore  &  O.  R.  Co.,  108  U.  S.  566, 
2  Sup.  C5t  876.  Prohibition  lies  where  the 
inferior  court  either  has  no  Jurisdiction  to 
entertain  the  cause,  or,  while  doing  so,  it 
goes  beyond  its  le«^tlmate  powers.  In  the 
former  case,  the  writ  lies  to  prohibit  it  from 
acting  at  all,  and.  In  the  latter,  to  restrain 
it  to  Its  lawful  powers  in  the  premises.  19 
Am.  &  Eng.  Enc.  Law,  263-265,  268,  269; 
Sherlocl^  t.  Mayor,  17  Fla.  93. 

The  demurrer  to  the  suggestion  will  be  sus- 
tained, and  there  will  be  final  Judgment  in 
favor  of  the  defendants. 


(X  Fla.  lO) 

OSBORNE  V.  STATE. 

(Supreme  Court  of  Florida.     Jan.  16,  1894.) 

License— Express  Compa:<ieb — I^iterstatb  Coh- 

MEKCB. 

1.  A  state  cannot  tax  or  regulate  interstate 
commerce,  or  make  the  payment  of  a  tax  or  the 
taking  out  of  a  iiceose  a  condition  precedent 
to  cartyine  on  interstate  commerce.  A  state 
statute  which  does  so,  either  expressly  or  in  ef- 
fect, is  offensive  to  the  commerce  clause  of  the 
constitution  of  the  United  States,  and  void  at 
least  to  that  extent.  The  same  is  true  as  to 
foreign  commerce. 

2.  A  state  btatute  which  imposes  a  tax,  in 
general  terms,  on  the  doing  of  specified  kinds  of 
business,  or  the  pursuit  of  designated  occupa- 
tions, in  the  state,  and  requires  that  a  license 
shall  be  taken  out  before  any  such  business  or 
avocation  shall  be  done  or  engaged  in,  should 
not  be  construed  to  apply  to  any  business  of 
the  kind  that  may  constitute  interstate  com- 
merce, but  only  to  business  that  is  domestic  or 
state  commerce,  and  to  persons  engaged,  or  in- 
tending to  engage,  in  such  domestic  or  state 
husiness. 

3.  Although  interstate  commerce  cannot  be 
taxed  or  regulated  by  state  legislation,  and  the 
commerce  clause  of  the  federal  constitution  ex- 
empts all  such  commerce  from  regulation  or 
taxation  by  state  authority,  yet  the  doing  of 
business  that  constitutes  interstate  commerce, 
by  a  person  who  is  also,  at  the  same  time,  en- 
gaged in  business  of  the  same  kind  that  con- 
stitutes fttate  or  local  commerce,  cannot  be  made 
a  bar  or  exemption  of  the  local  or  state  com- 
merce husiness  from  taxation  or  regulation  by 
state  authority. 

4.  The  ninth  section  of  the  general  revenue 
law  of  1893,  c.  4115,  (approved  June  2,  1893,) 
provides  that  no  person  shall  engage  in  or  man- 
age the  business,  profession,  or  avocation  men- 
tioned therein  without  first  taking  out  a  state 
license,  as  provided  therein,  and  paying  the  oc- 
cupational tax  and  license  fee  prescril)ed  there- 
by; and  it  authorizes  counties  and  incorporated 
cities  and  towns  to  impose  further  taxes.  Aa 
to  express  companies  its  special  provisions,  sub- 
stituting figures  for  words,  are  as  follows:   "All 


express  companies  doinj;  business  in  this  state 
shall  pay  in  cities  of  fifteen  thousand  inhabit- 
ants or  more,  a  license  tax  of  $200;  in  cities 
of  ten  thousand  to  fifteen  thousand  inhabitants, 
$l00;  in  cities  of  five  to  ten  thousand  inhabit- 
ants, $75;  in  cities  of  three  thousand  to  five 
thousand  inhabitants,  $50;  in  cities  of  one  thou- 
sand to  three  thousand  inhabitants,  $25;  in 
towns  and  villages  of  less  than  one  thousand 
and  more  than  fifty  inhabitants,  $10."  Any  ex- 
press company  violating  these  provisions,  or  any 
person  that  knowingly  acts  as  agent  for  any  ex- 
press company  before  it  has  paid  the  tax  pay- 
able by  such  company,  is  guilty  of  a  misdemean- 
or, and  punishable  as  therein  provided.  Held: 
(a)  The  act  does  not  tax  or  regulate  or  apply  to 
interstate  commerce,  as  distinguished  from  state 
or  local  commerce  carried  on  by  an  express 
company,  but  applies  only  to  express  business 
that  is  local  or  state  commerce,  (b)  That  so 
long  as  an  express  company  confines  its  opera- 
tions to  express  business  that  constitutes  inter- 
state or  foreign  commerce  it  is  exempt  from 
the  above  legislation;  but  if  it  engages  in  busi- 
ness that  is  state  or  local,  as  distinguished  from 
interstate  or  foreign,  commerce,  it  becomes  sub- 
ject to  the  statute,  notwithstanding  it  may  at 
the  same  time  engage  in  Interstate  or  foreign 
commerce,  (c)  The  eftect  of  the  section,  in  so 
far  as  it  imposes  license  taxes  on  express  com- 
panies, is  that  each  company  doing  any  business 
that  constitutes  local  or  state  commerce,  as  con- 
tradistinguished from  interstate  or  foreign  com- 
merce, shall  pay  a  state  license  tax,  and  take 
out  a  state  license  when  it  proposes  to  do  busi- 
ness in  any  dty  or  town  or  village  having  more 
than  50  inhabitants,  the  amount  of  such  tax  l>e- 
ing,  as  above  Indicated,  according  to  the  popu- 
lation. When  there  are,  in  one  county,  several 
cities  or  towns  or  villages  belonging  to  one  or 
more  of  the  stated  classes,  the  company  must 
take  out  a  sqiarate  state  license  for  each  city, 
town,  or  village  it  may  intend  to  do  busiuess  in, 
and  pay  the  tax  and  the  fee  for  the  same.  An^ 
county  may  require  each  company  doing  busi- 
ness within  its  limits  to  pay,  for  doing  business 
in  any  city,  town,  or  village  in  the  county, 
and  within  the  provisions  of  the  act,  a  li- 
cense tax  not  exceeding  50  per  cent,  of  the 
amount  paid  the  state  for  doing  business  in 
such  city,  town,  or  village;  and  any  iucorpo- 
rati-d  city  or  town  may  impose  a  tax  of  as 
much  as  60  per  cent,  of  the  state  tax  on  any 
company  doing  business  therein,  (d)  That  the 
amount  of  the  tax  is  not  shown  to  be  prohibitory 
or  destructive  of  the  business  of  express  compa- 
nies, even  if  it  be  that  any  judicial  action  could 
be  based  on  such  a  showing,  (e)  The  act  is  of 
uniform  operation  throughout  the  state  as  to  all 
per8on»  standing  in  the  situation  made  the  test 
of  such  taxation,  (f)  The  ascertainment  of  pop- 
ulation involved  in  the  act  is  not  one  that  the 
courts  are  incapable  of  dealing  with  success- 
fully. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Duval  county;  R, 
M.  Call,  Judge. 

Petition  In  habeas  corpus  by  P.  R.  Osborne 
for  release  from  custody  on  a  charge  of 
acting  as  agent  for  an  express  company 
witboat  having  procured  a  license.  From  a 
judgment  denying  the  petition,  petitioner 
brings  error.    Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  RANEY,  O.  J.: 

Section  8  of  chapter  4115  of  the  Laws  ap- 
proved June  2,  1893,  provides  that  "no  per- 
son shall  engage  in  or  manage  the  business, 
profession  or  occupation  mentioned  in  this 
section,  unless  a  state  license  shaU  have  been 
procured  from  the  tax  collector,  which  license 
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BbaQ  be  issued  to  each  person  on  receipt  of 
the  amoont  hereinafter  provided,  together 
with  the  county  judge's  fee  of  twenty-five 
cents  for  each  license,  and  shall  be  signed 
by  the  tax  collector  and  the  county  Judge, 
and  have  the  county  judge's  seal  upon  It. 
Counties  and  Incorporated  cities  and  towns 
may  impose  such  further  taxes  of  the  same 
kind  upon  the  same  subjects  as  they  may 
deem  proper,  when  the  business,  profession 
or  occupation  shall  be  engaged  In  within  such 
county,  city  or  town.  The  tax  Imposed  by 
such  city,  town  or  coimty  shall  not  exceed 
fifty  per  cent  of  the  state  tax.  But  such 
city,  town  or  county  may  impose  taxes  on 
any  business,  profession  or.  occupation  not 
mentioned  In  this  section,  when  engaged  in 
or  managed  within  such  city,  town  or  coun- 
ty. No  license  shall  be  Issued  for  more  than 
one  year,  and  all  licenses  shall  expire  on  tite 
first  day  of  October  of  each  year,  but  frac- 
tional licenses,  except  as  hereinafter  provid- 
ed, may  be  Issued  to  expire  on  that  day  at  a 
proportionate  rate,  estimating  from  the  first 
day  of  the  month  in  which  the  license  is  so 
issued,  and  all  licenses  may  be  transferred, 
with  the  approval  of  the  comptroller,  with 
the  business  for  which  they  were  taken  out, 
when  there  is  a  bona  fide  sale  and  transfer 
of  the  property  used  and  employed  In  the 
business  as  stock  In  trade;  but  such  trans- 
ferred license  shall  not  be  held  good  for  any 
longer  time,  or  for  any  other  place,  tlian  that 
for  which  it  was  originally  issued." 

The  same  section,  in  various  subdivisions, 
then  enumerates  divers  business  occupations 
and  professions  that  are  required  to  procure 
licenses,  and  prescribes  the  amount  of  tax 
that  each  sliaU  annually  pay  therefor,  until 
we  reach  the  twelfth  subdivision  of  the  sec- 
tion, that  provides,  among  other  things,  that 
"all  express  companies  doing  business  in  this 
state,  shall  pay  in  cities  of  fifteen  thousand 
Inhabitants  or  more,  a  license  tax  of  two  hun- 
dred dollars;  in  cities  of  ten  thousand  to 
fifteen  thousand  inhabitants,  one  hundred 
dollars;  in  cities  of  five  thousand  to  ten  thou- 
sand inhabitants,  seventy-five  dollars;  in 
cities  of  three  thousand  to  five  thousand  In- 
habitants, fifty  dollars;  in  cities  of  one  thou- 
sand to  tliree  thousand  inhabitants,  twenty- 
five  dollars;  in  towns  and  villages  of  less 
than  one  thousand  and  more  than  fifty  in- 
habitants, ten  dollars.  Any  express  com- 
pany violating  this  provision,  and  any  person 
tliat  knowingly  acts  as  agent  for  any  ex- 
press company  before  it  has  paid  the  above 
tax,  payable  by  such  company,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars,  or  confined 
In  the  county  Jail  not  less  than  six  months." 
Besides  the  criminal  penalty  above,  section 
10  of  the  same  act  provides  that  "the  pay- 
ment of  all  license  taxes  may  be  enforced  by 
the  seizure  and  sale  of  the  property  by  the 
collector."  For  an  alleged  violation  of  this 
statute,   in  luiowlngly   acting  as  agent   at 


JadcsonvUle,  in  Duval  county,  Fla.,  for  the 
Southern  Express  Company,  a  corporatiOQ 
created  under  the  laws  of  the  state  of  Geor- 
gia, but  doing  business  in  Florida  without 
having  paid  such  license,  F.  K.  Osborne,  the 
plaintiff  in  error,  was  arrested  upon  affidavit 
and  warrant,  and  required  to  give  bond  for 
his  appearance  before  the  criminal  coturt  of 
record  for  Duval  county  to  answer  said 
charge.  Upon  his  refusal  to  give  such  bond 
he  was  committed  to  the  common  jail  of  the 
county,  there  to  await  trial,  whereupon  he 
applied  to  the  Judge  of  the  circuit  court,  for 
the  writ  of  habeas  corpus  to  test  the  legality 
of  his  arrest  and  detention.  Upon  the  hearr 
Ing  on  habeas  corpus  the  arrest  and  deten- 
tion of  the  plaintiff  in  error  on  the  charge 
alleged  against  him  under  this  statute  were 
adjudged  to  be  legal,  and  he  was  remanded 
to  the  custody  of  the  sheriff,  and  this  order 
he  brings  here  for  review  by  writ  of  error. 

The  cause  was  submitted  to  the  court  be- 
low upon  the  following  agreed  statement  of 
factH:  "That  the  said  F.  R.  Osborne  is  the 
a«ent  of  the  Southern  Eixpress  Company,  and 
that  said  company  \a  a  corporation  created, 
existing,  and  being  under  the  laws  of  the 
state  of  Georgia.  That  said  Southern  Ehc- 
press  Company  Is  doing  a  business  In  the 
state  of  Florida  (H-dinarily  done  by  express 
companies  in  the  United  States,— of  carry- 
ing goods  and  freight  for  hire  from  points 
within  the  state  of  Fl(»lda  to  points  In  said 
state,  and  also  of  carrying  goods  and  freight 
for  hire  from  points  within  the  state  of  Flor- 
ida, to  points  without  the  state  of  Florida, 
In  other  states,  in  divers  parts  of  the  United 
States;  and  in  carrying  goods  and  fi-eights 
for  hire  from  points  in  other  states  of  the 
United  States  to  points  within  the  state  of 
Florida,— and  that  It  has  been  engaged  In 
such  business  for  more  than  20  years,  and 
was  BO  engaged  on  the  3d  day  of  October^ 
1893.  That,  of  the  business  done  by  the 
Southern  Express  Company,  95  per  cent, 
thereof  consists  of  traffic  carrying  of  goods 
and  freights  from  the  state  of  Florida  into 
other  states,  and  bringing  and  carrying  from 
other  states  of  the  United  States  to  points 
within  the  state  of  Florida,  and  6  per  cent 
thereof  consists  of  carrying;  goods  and 
freights  between  points  wholly  within  the 
state  of  Florida.  That  F.  R.  Osborne  did 
knowingly  act  as  the  agent  of  said  express 
company  on  the  3d  day  of  October,  1893,  in 
the  city  of  Jacksonville,  Duval  county,  Florida, 
a  city  having  more  than  15,000  Inhabitants; 
the  said  Southern  Express  Company  having 
then  and  there  failed  and  refused  to  pay  the 
license  tax,  as  required  by  subdivision  12,  S 
9,  of  an  act  entitled  'An  act  for  the  assess- 
ment and  collection  of  revenue,'  of  the  Laws 
of  Florida  approved  June  2,  1893.  That  the 
Southern  Express  Company  does  business  In, 
and  has  agents  in,  more  than  one  town  in 
nearly  every  county  in  the  state,  and  that  sal^ 
towns  differ  in  population;  and  that  it  has 
an  office  and  agent  and  does  business  lu 
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Podk  cotmty,  Florida,  In  the  following  incor- 
Vonted  towns,  wltb  a  popnlatlon  as  fol- 
lowtr:  Bartow,  1,S00  Inhabitants;  Ft  Meade, 
800  inhabitants;  Coltunbia,  600  inhabitants; 
Lakeland,  800  inhabitants;  and  Winter  Ha- 
ven, 200  Inhabitants.  In  Orange  county: 
Apopka,  500  Inhabitants;  Orlando,  10,000  In- 
habitants; Sanford,  6,000  inhabitants;  Uma- 
tilla, 3,000  Inhabitants;  Winter  Park,  600  In- 
habitants; and  Z^wood,  300  Inhabitants. 
In  Alachua  county:  CampvUle,  400  Inhab- 
itants; Archer,  ISO  inhabitants;  Grove  Park, 
110  Inhabitants;  Gainesville,  ifi.OOO  Inhab- 
itants; Hawth<H:ne,  800  inhabitants;  High 
Springs,  000  inhabitantcr;  and  Island  Grove, 
200  Inhabitants.  In  Dnval  county:  Jackson- 
ville, with  a  population  of  over  16,000;  Bald- 
win. 125  InhaUtants." 

John  B.  Hartrtdge^  for  plaintiff  In  error. 
William  B.  Lamar,  Attj.  Gen.,  for  the  State. 

RANBT,  0.  J.,  (after  stating  the  fiicts.)  In 
the  case  of  Osbom  v.  Mobile,  16  WalL  479, 
decided  in  1872,  the  ordinance  then  In  ques- 
tion provided  that  every  express  or  railroad 
company  doing  a  business  in  the  city  of  Mo- 
bile, Ala.,  and  having  a  business  extending  be- 
yond the  limits  of  that  state,  should  pay  an 
annual  license  of  a  stated  amount,  and  every 
such  company  doing  a  business  within  the 
limits  of  the  state,  and  every  such  company 
OfAnfs  business  within  the  city,  should  take 
out  a  Uoense,  paying  therefor  other  amounts. 
Osbom  was  there,  as  here,  the  agent  of  the 
Southern  Express  Company,  a  Georgia  cor- 
poration, which  transacted  a  general  express 
business  within,  and  extaiding  beyond,  the 
<4tate  of  Alabama.  The  company  fell  under 
the  first  clause  of  the  ordinance,  and,  not- 
withstanding Its  terms,  that  danse  was  held 
onobjectlonable  to  the  commerce  clause  of 
the  federal  constitution.  The  decision  la 
founded  expressly  on  the  rule  laid  down  In 
the  case  of  the  State  Tax  on  Railway  Gross 
BecelptB,  15  Wall.  284,  where  It  was  said 
that  it  Is  not  ev»ythlng  which  affects  com- 
merce that  amounts  to  a  r^fulatlon  of  It, 
within  the  meaning  of  the  constitution,  and 
was  also  admitted  that  the  ultimate  effect  of 
the  tax  on  such  receipts  might  be  to  increase 
the  cost  of  transportation,  but  was  held  that 
the  right  to  tax  the  receipts,  though  derived 
In  part  from  tasterstate  transportation,  was 
within  the  general  authority  of  the  state  to 
tax  persons,  propwty,  business,  or  occnpa- 
ti<»is  within  their  limits.  In  Phlladdphia 
Southern  Steamship  Oo.  v.  Pennsylvania,  122 
U.  S.  828,  7  Sup.  Ct.  1118,  the  decision  tai  the 
case  of  the  State  Tax  on  Railway  Gross  Re- 
cdpts  was  considered  and  questioned;  it  be- 
ing held  by  a  unanimous  court  that  a  state 
tax  npon  the  g^ross  receipts  of  a  steamship 
company  Incorporated  under  Its  laws,  such  re- 
ceipts being  derived  from  the  transportation 
of  persons  and  property  by  sea  between  dif- 
ferent states,  and  to  and  from  fwelgn  coun- 
tries, was  a  regulation  of  Interstate  and  for- 


eign commerce,  and  In  conflict  wltb  the  ex- 
clusive powers  of  congress.  That  the  Osbom 
Case  has  been  overruled  by  that  of  Leloup  v. 
Port  of  MobUe,  127  U.  S.  640,  8  Sup.  Ct  1380, 
decided  In  1888,  cannot  be  denied,  and  It  is 
dear  that  the  first  danse  of  the  ordinance 
did.  In  terms  and  effect.  Impose  a  tax  on  that 
class  of  exiuress  companies  which  might  be 
engaged  in  Inta^tate  commerce,  as  a  distinct 
class  from  the  other  dasses  engaged,  one  In 
business  not  extending  beyond  the  states  and 
the  other  In  that  not  extending  outside  of  the 
corporate  limits. 

In  the  Ldoup  Case,  supra,  an  ordinance 
adc^ted  in  1883  Imposed  an  annual  license 
tax  of  (225  "on  tdegraph  companies."  Le- 
loup was  the  agent  of  the  Western  Union 
Telegraph  Company  at  Mobile,  and,  the  li- 
cense tax  not  having  been  paid,  a  dvU  action 
was  brought  in  the  circuit  court  against  Le- 
loup to  recover  a  pecuniary  penalty  which 
had  been  adjudged  In  another  tribunal  under 
the  ordinance  for  Its  violation;  the  com- 
plaint In  the  circuit  court  alleging  tliat  the 
company  was  a  New  York  corporation,  hav- 
ing a  place  of  business  at  Mobile,  and  had 
been  engaged  tUere,  in  the  business  of  trans- 
mitting telegrams  from  and  to  points  within 
Alabama,  and  between  private  Individuals  of 
that  state,  as  well  as  between  citizens  there- 
of and  of  other  states.  The  plea  alleged.  In 
substance,  Leloup's  agency,  and  that  the  com- 
pany's charter  authorized  It  to  constroct  and 
operate  lines  of  telegraph  In  and  between 
the  various  states  of  the  Union,  induding 
Alabama;  and,  further,  that  on  June  6,  18C7, 
the  company  accepted  the  restrictions  and 
obligations  of  the  act  of  congress  of  July  24. 
1866,  and  that  In  accordance  with  its  charter, 
the  act  of  congress,  and  agreements  with  the 
railroad  companies.  It  constructed,  and  was, 
at  the  time  of  the  alleged  breach  of  the  or- 
dinance, maintaining  and  operating,  its  lines 
of  telegraph  on  various  specified  public  rail- 
roads leading  Into  Mobile,  and  through  Ala- 
bama and  several  other  named  states,  and 
into  others,  and  over  all  the  principal  rail- 
roads, post  roads,  and  military  roads  in  the 
United  States,  said  roads  being  public  higlt- 
ways,  and  the  daily  mails  being  regularly 
carried  thereon  under  authority  of  law  and 
the  direction  of  the  postmaster  general,  and 
undo:  and  across  navigable  streams  in  said 
states,  but  without  Interruption  to  naviga- 
tion of  the  streams,  or  travel  on  such  mili- 
tary and  post  roads;  that  before  and  during 
the  year  1883  it  had  been,  and  still  was,  en*- 
gaged  in  the  business  of  sending  and  recelv-. 
ing  tdegrams  over  such  lines  for  the  public' 
between  Its  office  In  Mobile  and  other  places 
In  other  states  and  territories  of  the  United 
States,  and  to  and  from  foreign  countries; 
also.  In  sending  telegraphic  communications 
between  the  several  departments  of  the  gov- 
ernment of  the  United  States  and  their  offi- 
cers and  agents,  giving  priority  to  said  offi- 
cial telegraphic  communications  over  all  oth- 
er business,  such  official  communications  be- 
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iii£  sent  at  ratea  fixed  hj  the  postmaster  gen- 
eral unnimiiy  Binoe  Jtme  S,  1B67.  To  this 
plea  there  waa  a  demurrer,  which  was  8us~ 
talned  by  the  drcoit  court,  and  Judgment 
was  given  tap  the  plaintiff,  and  this  Judg- 
u'cnt  afilrmed  by  the  supreme  court  of  Ala- 
bama. The  supreme  court  of  the  United 
States  revarsed  the  judgment,  and  decided 

(1)  that  the  license  tax  imposed  by  the  ordi- 
nance was  purely  a  tax  on  the  privilege  of 
doing  the  business  In  which  the  telegraph 
company  was  engaged,  the  company  being 
also  required  to  pay  taxes  on  its  property  aa 
other  corporations  and  individuals,  and  also 
a  tax  on  Ita  gross  receipts  within  the  state; 

(2)  stating  that  the  question  was  squarely 
presented  whether  a  state,  as  a  condition  of 
doing  business  within  its  jurlsdlctloo,  may 
exact  a  license  tax  from  a  telegraph  com- 
pany, a  large  port  of  whose  business  is  the 
transmission  of  messages  from  one  state  to 
another,  apd  between  the  United  States  and 
foreign  countries,  and  which  is  invested  with 
the  powers  and  privileges  conferred  by  the 
act  of  congress  of  July  24,  1866,  and  other 
acts  incorpwated  in  title  65  of  the  Revised 
Statutes.  Proceeding  to  answer  this  ques- 
tion, it  held  that  a  state  cannot  tax  a  busi- 
ness occupation  when  it  cannot  tax  the  busi- 
ness itsdf,  and  that  a  tax  on  the  occupation 
of  doing  a  business  is  a  tax  on  the  business; 
that  communication  by  telegraph  Is  com- 
merce, as  well  as  in  the  nature  of  postal 
service,  and,  If  carried  on  between  different 
states,  it  is  commerce  among  the  several 
states,  and  directly  within  the  power  of  regu- 
lation conferred  I^>on  congress,  and  free  from 
the  control  of  state  regulations,  except  such 
as  are  strictly  of  a  police  character.  In  re- 
ply to  the  argument  that  a  portion  of  the 
company's  business  was  internal  to  the  state, 
nnd  therefore  taxable  by  the  state,  it  Is  said 
that  such  fact  does  not  remove  the  diffi- 
culty; that  the  tax  affects  the  whole  busi- 
ness without  discrimination;  and  that  there 
are  sufficient  modes  In  which  the  tntemal 
business.  If  not  already  taxed  in  some  other 
way,  may  be  subjected  to  taxation,  without 
the  imposition  of  a  tax  which  covers  the  en- 
tire operation  of  the  company.  The  cases  of 
Pensacola  TeL  Co.  v.  W.  U.  TeL  Co.,  90  U.  & 
1,  and  W.  U.  TeL  Co.  v.  Texas,  106  U.  8.  460, 
are  also  ref^red  to  approvin^y,  and  the 
cmiduslon  reached  in  Leloup's  Case  Is  de- 
clared to  be  plainly  within  the  principles  of 
the  decisions  in  Bobbins  v.  Taxing  Dist.,  120 
U.  a.  489.  7  Sup.  Ot.  692,  and  Philadelphia  & 
S.  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  7  Sup.  Ot  1118,  and  the  case  is  held  to 
be  parallel  with  that  of  Brown  v.  Maryland, 
X2  Wheat.  419;  and  the  court  declares  that 
the  fairest  and  most  Just  construction  of  the 
constitution  In  all  its  parts  "leads  to  the  con- 
clusion that  no  state  lias  the  right  to  lay  a 
tax  on  interstate  commerce  in  any  form, 
whether  by  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  that  commerce, 
or  on  the .  receipts  derived  from  that  trans- 


portation, or  OS  &e  occupation  or  badness 
of  carrying  it  on;  and  the  reaaon  is  that  such 
taxation  is  a  burden  on  that  commerce,  and 
amounts  to  a  regulation  of  it,  which  tielongs 
solely  to  congress." 

It  will  be  well  to  notice  here  the  cases  of 
Pensacola  TeL  Co.  T.  W.  U.  TeL  Co.  and  of 
W.  U.  TeL  Co.  V.  Texas,  referred  to  supra. 
The  farmer  case  is  one  In  which  it  was  held 
that  the  above  act  of  congress,  in  so  far  as 
it  declares  that  the  erection  of  telegraph 
lines  shalL  as  against  state  Interference,  be 
free  to  all  who  accept  its  terms  and  c<«dl- 
tions,  and  that  a  telegraph  company  shall 
not,  after  accepting  them,  be  excluded  by 
another  state  from  prosecuting  its  business 
within  her  Jurisdiction,  is  a  legitimate  regula- 
tion of  commercial  intercourse  among  the 
states,  and  appropriate  legislation  to  exe- 
cute the  iiowers  of  congress  over  the  postal 
service,  and  is  not  limited  In  its  operation 
to  such  military  and  post  roads  as  are  upon 
the  public  domain.  Tliis  act,  it  will  be  found, 
gives  to  all  telegraph  companies  organized 
under  the  laws  of  any  of  the  states  the  right 
to  construct  telegraph  lines  through  and  over 
any  portion  of  the  public  domain  of  the 
United  States,  and  over  and  along  any  of  the 
military  and  post  roads  of  the  United  States, 
and  over  and  across  the  navigable  streams 
and  waters  ot  the  United  States,  with  cer- 
tain conditions  as  to  construction;  and  grants 
the  right  to  occupy  land  and  use  materials; 
and  enacts  that  telegraplilc  commimlcations 
between  the  several  departments  of  the  gen- 
eral government  and  their  officers  and  agents 
ahall.  In  their  transmission  over  the  linen 
of  such  companies,  have  priority  over  all 
other  business,  and  be  sent  at  rates  to  be 
annually  fixed  by  the  postmaster  general; 
and  also  enacts  that.  l>efore  any  company 
shall  exercise  the  powers  and  privileges  con- 
feired  thereby.  It  sball  file  its  written  ac- 
ceptance with  the  postmaster  general  of  the 
restrictions  and  obligations  required  by  this 
act  And  in  W.  U.  Tel.  Co.  v.  Texas,  where 
a  Texas  statute  required  every  chartered  tel- 
egraph company  doing  business  in  that  state 
to  pay  a  tax  of  one  cent  on  every  full-rate 
message,  and  one-half  cent  for  every  mes- 
sage less  than  full  rate,  the  state  sued  to  re- 
cover the  fax  for  messages,  of  which  a  large 
number  w&ie  sent  to  places  outside  of  the 
state,  and  by  officers  of  the  general  govern- 
ment on  public  business.  There  was  Judg- 
ment for  the  state;  no  deductions  being  al- 
lowed by  the  state  courts  for  messages  sent 
out  of  the  state,  or  by  government  officers 
on  government  business.  The  supreme  court 
of  the  United  States,  in  reversing  the  Judg- 
ment, says:  "The  •  •  •  company,  hav- 
ing accepted  the  restrictions  and  obligations 
of  this  provision  by  congress,  occupies.  In 
Texas,  the  position  of  an  instrument  of  for- 
eign and  interstate  commerce,  and  of  a  gov- 
ernment agent  for  the  transmission  of  mes- 
sages on  public  business.  Its  property  In 
the  state  is  subject  to  taxation  the  same  as 
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other  property,  and  It  may  undonbtedly  be 
taxed  in  a  proper  way  on  account  of  Its  oc- 
oupatlon  and  its  business.  Tbe  precise  ques- 
tion now  iK-esented  is  whetlier  the  power  to 
tax  its  occupation  can  be  exercised  by  placing 
a  specific  tax  on  each  message  sent  out  of  tbe 
state,  or  sent  by  public  officers  c«  tbe  business 
of  the  United  State.  •  •  •  As  such,  so  far  as 
it  operates  on  private  messages  sent  out  of  the 
state,  it  is  a  regulation  of  foreign  and  Inter- 
state commerce,  and  beyond  the  power  of 
the  state.  That  Is  folly  established  by  the 
cases  already  cited.  As  to  the  government 
messages,  it  is  a  tax  by  the  state  on  the 
means  employed  by  tbe  government  of  the 
United  States  to  execute  Its  constitutional 
Vowtxa,  and  thM-efttre  void."  The  conclur 
sion  was  that  the  judgment.  In  so  far  as  It 
Included  taxes  for  government  messages  or 
those  sent  out  of  the  state,  was  erroneous; 
it  being  observed  that  any  tax  which  the 
state  might  put  on  messages  sent  by  ^ivate 
parties,  and  not  by  the  agents  of  the  general 
government,  from  one  place  to  another  ex- 
clusively within  the  jurisdiction  of  the  state, 
will  not  be  repugnant  to  the  federal  consti- 
tution, and  that  whether  the  stated  law  of 
Texas,  in  its  present  form,  could  be  used'  to 
enforce  the  collection  of  such  a  tax,  was  a 
question  entirely  within  the  jurisdiction  of 
the  courts  of  the  state,  and  as  to  which  the 
supreme  court  had  no  power  to  review.  Still 
another  case  involving  the  effect  of  the  act 
of  congress  refCTred  to  above,  and  tending, 
also,  to  elucidate  the  queati<m  before  us,  inde- 
pendent of  such  legislation,  is  W.  U.  Tel.  Co. 
V.  Massachusetts.  125  U.  S.  530,  8  Sup.  Ct961. 
The  valuation  of  the  entire  capital  stock  of  the 
company  was  obtained  from  the  company, 
and  from  this  there  were  made  certain  de- 
ductions allowable  in  determining  the  assess- 
able value  of  such  entire  stock,  and  the  value 
of  the  property  of  thA  company  in  the  state 
was  ascertained  upon  the  basis  of  the  propor- 
tion of  the  length  of  the  lines  within  the 
state  to  the  length  of  its  lines  throughout  the 
country,  and  this  value  was  assessed  at  the 
unifonn  rate  of  $14.14  on  each  $1,000  of  val- 
uation. The  company  contended  that  in  view 
of  the  act  of  congress,  which  it  had  accepted, 
no  tax  could  be  claimed  for  that  part  of  its 
llne-2,334.55  out  of  2,833.05  mUes— that  was 
over,  under,  or  across  post  roads.  The  Massa- 
chusetts law  had  a  provision  to  the  eftect  that, 
upon  a  failure  to  pay  the  taxes  required  to 
be  paid  to  tbe  treasurer,  he  might  commence 
an  action  for  the  recovery  of  the  same,  and, 
farther,  that  all  penalties  denominated  by 
the  act  might  be  collected  by  Information, 
and  that  upon  such  infmination  the  court 
might  issue  an  injunction  restraining  the 
further  prosecution  of  business  by  the  cor- 
poration, company,  copartnership,  or  associa- 
tion until  all  auab  taxes  due,  or  penalties  in- 
curred, should  be  paid,  with  interest  and 
costs.  The  tax  was  held  by  the  supreme 
court  to  be  essentially  an  excise  on  the  cap- 
ital of  the  corporation,  imposed  in  an  at- 


tempt by  the  commonwealth  to  ascntaln  tbe 
just  amount  which  any  corporation  engaged 
In  business  within  its  limits  should  pay  as  a 
contribution  to  the  support  of  its  government 
on  the  amount  and  value  of  the  capital  em- 
ployed by  the  company  therein;  or,  as  else- 
wh»e  said,  the  tax,  though  nominally  upon 
the  shares  of  the  capital  stock,  is.  In  effect, 
a  tax  upon  that  organization  on  account  of 
property  owned  and  used  by  it  In  the  state, 
and  the  proportion  of  the  length  of  its  lines 
hi  the  state  to  their  entire  length  throughout 
the  whole  country  is  made  the  basis  for  as- 
certaining the  value  of  that  property.  WhUe, 
says  the  opinion,  the  state  could  not  Inter- 
fere by  any  specific  statute  to  prevent  a  cor- 
poration from  placing  Ita  lines  along  these 
post  roads,  or  stop  the  use  of  them  after  they 
were  placed  there,  nevertheless  the  company 
receiving  the  benefit  of  the  laws  of  the  state 
for  the  protection  of  its  property  and  its 
rights  Is  liable  to  be  taxed  upon  its  real  and 
personal  property,  as  any  other  person  would 
be;  and  that  it  never  could  have  been  in- 
tended by  congress,  in  conferring  upon  a  cor- 
poration of  one  state  the  authority  to  enter 
the  territory  of  another,  and  erect  its  poles 
and  lines  therela  *o  establish  the  proposition 
that  such  a  company  owed  no  obedience  to 
the  laws  of  the  state  into  whi<di  It  thus  en- 
tered, and  was  under  no  obligation  to  pay 
Its  fair  proportion  of  the  taxes  necessary  to 
its  support  The  tax  was  held  to  be  valid, 
but  that  part  of  the  Htate  legislation  which 
authorized  an  Injunction  was  decided  to  be 
void;  the  court  observing  that  the  efTect  of 
the  injunction  was  to  utterly  suspend  the 
business  of  the  company  and  defeat  Its  oper- 
ations within  the  state;  that,  if  congress  had 
authority  to  say  that  the  company  might  con- 
struct and  operate  its  telegraph  over  these 
lines,  the  state  can  have  no  authority  to  say 
it  cannot  be  Aoae;  bat  that,  In  holding  this 
portion  of  the  act  to  be  void,  it  was  not 
meant  to  deprive  the  state  of  the  power  to 
assess  and  collect  the  tax. 

In  Crutcber  v.  Kentucky,  141  U.  S.  47,  11 
Sup.  Ct  851,  a  statute  of  Kentucky  made  it 
unlawful  for  any  agent  of  any  express  com- 
pany not  incorporated  by  the  laws  of  that 
state  to  carry  on  the  business  of  transporta- 
tion in  that  state  without  first  obtaining  a 
license  therefor  from  the  auditor;  and,  be- 
fore the  auditor  could  issue  such  license 
to  any  agent  of  any  company  incorporated 
by  any  state  of  the  United  States,  there  had 
to  be  filed  with  such  officer  a  copy  of  the 
company's  charter,  and  a  sworn  statement 
showing  the  assets  and  Uabllities  of  the 
company,  amount  of  capital  stock,  how  paid, 
and  of  what  the  assets  of  the  company  con- 
sist, and,  in  short,  the  financial  condition  of 
the  company,  and  that  it  was  possessed  of 
$150,000,  either  In  cash  or  safe  investments, 
inclusive  of  stock  notes,  such  statement  to 
be  renewed  annually.  A  fee  of  $5,  to  be 
paid  by  the  company  or  agent,  was  allowed 
to  the  auditor  for  Issuing  the  license,  and  • 
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like  fee  for  tOlng  copy  of  charter,  and  of 
$10  f<nr  filing  original  and  annual  state- 
ments. Orutcher  was  Indicted  for  doing 
business  as  tbe  a^nt  of  the  United  States 
Express  Company— an  express  company  not 
Incorporated  by  the  laws  of  Kentncky,  but 
trading  and  doing  business  as  a  common 
carrier,  by  express,  of  goods  and  other  things 
of  value  in  and  throng  the  county  of  Frank- 
lin and  state  of  Kentucky— 'without  having 
any  license  so  to  do,  either  for  himself  or 
for  such  company,  and  on  a  plea  of  not 
guilty  was  found  guilty,  and  sentenced  to 
pay  a  fine.  There  was  an  agreed  statement 
of  facts,  including  in  its  admissions  the 
agency,  the  incorporation,  and  absence  of 
license,  and  Hie  doing  of  business  ordinarily 
done  by  express  companies  in  this  conntry,— 
of  carrying  goods  and  freight  for  liire,  not 
only  between  points  in  the  state,  but  also 
from  points  in  the  state  to  points  out  of 
It,  and  vice  versa.  The  statement  also  show- 
ed the  total  amount  of  business  done  at  the 
Frankfort  office  in  November,  1888,  and  that 
not  quite  one-fourth  of  it  was  local  to  the 
state,  and  the  balance  was  between  places 
In  the  state  and  places  outside  of  it.  The 
court  of  appeals  of  Kentucky  affirmed  the 
Judgment  of  conviction;  but  the  supreme 
court  of  the  United  States  reversed  it,  and, 
in  doing  so,  said  of  the  statute  that  it  requir- 
ed from  the  agent  of  every  express  company 
a  license  before  be  could  carry  on  any  busi- 
ness for  the  company  In  the  state,  and  that 
this,  of  course,  embraced  Interstate  business 
as  well  as  business  confined  wholly  within 
the  state,  and  was  a  prohibition  against  the 
carrying  on  of  interstate  business  without  a 
compliance  with  the  state  law.  The  re- 
quirement of  the  statement  as  to  $150,000 
Investment  is  also  held  to  be  a  regulation  of 
such  commerce  in  Its  application  to  corpora- 
tions or  associations  engaged  in  that  busi- 
ness, and  a  subject  belonging  to  the  juris- 
diction of  the  national,  and  not  the  state, 
legislature.  "If,"  says  the  opinion,  "a  part- 
nership firm  of  individuals  should  undertake 
to  carry  on  the  business  of  interstate  com- 
merce between  Kentucky  and  other  states,  it 
would  not  be  within  the  province  of  the 
state  legislature  to  exact  conditions  on  which 
they  should  carry  on  their  business,  nor  to 
require  them  to  take  out  a  license  therefor. 
To  carry  on  Interstate  commerce  is  not  a 
franchise  or  a  privilege  granted  by  the  state; 
it  is  a  right  which  every  citizen  of  the  Unit- 
ed States  is  entitled  to  exercise  under  the 
constitution  and  laws  of  the  United  States; 
and  the  accession  of  mere  corporate  facili- 
ties, as  a  matter  of  convenience  in  carrying 
on  their  business,  cannot  have  the  effect  of 
depriving  them  of  such  right  unless  con- 
gress should  see  fit  to  interpose  some  con- 
trary regulation  on  the  subject."  In  citing 
Plckard  v.  Car  Co.,  117  U.  S.  34,  6  Sup.  Ct. 
635,  and  other  cases,  observes  the  opinion, 
the  court  has  frequently  decided  that  a  state 
law  is  unconstitutional  and  void  which  re- 
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quires  a  party  to  take  ont  a  license  for  car- 
rying on  Interstate  commerce,  no  matter  how 
specious  the  pretext  may  be  for  imposing  It- 
Again,  the  court,  addressing  Itself  to  the  fact 
that  the  statement  shows  some  business  of  a 
purely  domestic  character  to  have  been  done, 
says:  "This  is  probably  quite  as  much  for 
the  accommodation  of  the  people  of  that 
state  as  for  the  advantage  of  the  company; 
but,  whether  so  or  not.  It  does  not  obviate 
the  objection  that  the  regulations  as  to  li- 
cense and  capital  stock  are  imposed  as  con- 
ditions on  the  company's  carrying  on  the 
business  of  interstate  commerce,  which  was 
manifestly  the  principal  object  of  its  organ- 
isation. These  regulations  ore  clearly  a  bur- 
den and  restriction  on  that  commerce. 
Whether  intended  as  such  or  not,  they  oper- 
ate as  such;  but  taxes  or  license  fees,  in 
good  faith  Imposed  exclusively  on  express 
business  carried  on  wholly  within  the  state, 
would  be  open  to  no  such  objection."  The 
opinion  also  distinguishes  the  case  from 
those  of  foreigm  corporations  seeking  to  do 
a  business  which  does  not  belong  to  the 
regulating  power  of  congress,  as  insurance 
business  and  manufacturing,  and  all  other 
corporations  whose  business  is  of  a  local  and 
domestic  nature,  as  to  all  of  which  the  state 
has  full  power  to  prescribe  the  conditions  of 
their  doing  such  business  in  its  limits.  Bank 
V.  Barle,  13  Pet.  519;  Paul  v.  Virginia,  8 
Wall.  168;  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  Wall.  566;  Manufacturing  Co.  v. 
Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  739;  Phil- 
adelphia Fh:e  Ass'n  v.  New  York,  119  U.  S. 
110,  7  Sup.  Ct  106.  The  act  was  held  null 
and  void  as  applied  to  the  Case  of  Crutcher. 
The  case  of  Maine  v.  Grand  Tnmk  By.  Co., 
142  U.  S.  217,  12  Sup.  Ct.  121,  163,  cited  by 
the  attorney  general,  holds,  as  the  same  is 
summarized  in  the  syllabus,  that  a  statute 
which  requires  every  corporation,  person,  or 
association  operatii^  a  railroad  within  the 
state  to  pay  an  annual  tax  for  the  privilege  of 
exercising  its  franchises  therein,  to  be  deter- 
mined by  the  amount  of  its  gross  transporta- 
tion receipts,  and  further  provides  that,  when 
applied  to  a  railroad  lying  partly  within,  and 
partly  without,  the  state,  or  to  one  operated 
as  a  part  of  a  line  or  system  extending  be- 
yond the  state,  the  tax  shall,  be  equal  to  the 
proportion  of  the  gross  receipts  In  the  state, 
to  be  ascertained  In  the  manner  provided  by 
the  statute,  does  not  conflict  with  the  consti- 
tution of  the  United  States,  and  the  tax  there- 
by imi>osed  upon  a  foreign  corjioration  op- 
erating a  line  of  railway  partly  within,  and 
partly  without,  the  state,  is  one  within  the 
power  of  the  state  to  levy.  By  the  terms  of 
the  statute  passed  In  1881  It  was  provided 
that  "every  corporation,  person  or  associa- 
tion, operating  any  raUroad  In  this  state, 
shall  pay  to  the  state  treasurer  for  the  use 
of  the  state  an  annual  excise  tax  for  the 
privilege  of  exercising  its  franchise  In  this 
state.  •  •  •"  The  named  railway  com- 
pany was  a  Canadian  corporation  having  >is 
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place  of  badnem  at  Montreal.  Its  railroad 
In  Maine  had  he^i  constructed  by  a  Maine 
corpora.tl<Hi,  whose  diarter  authorized  it  to 
construct  and  operate  a  railroad  from  Port- 
land to  the  boundary  of  the  state,  and  with 
the  permission  of  New  Hampshire  and  Ver- 
mont it  constmcted  a  railroad  from  that  city 
to  a  point  in  Vermont  In  1853  the  Maine 
company  leased  its  rights  and  privileges  to 
the  Canadian  company,  which,  since  then, 
had  operated  the  road  and  used  Its  franchises. 
The  manner  of  ascertaining  the  amount  of 
the  tax  was  as  follows:  The  amount  of  gross 
transportation  receipts  for  the  jeax  aiding 
September  30th  preceding  the  levying  of  the 
tax  was  to  be  divided  by  the  number  of  miles 
of  railroad  operated,  to  ascertain  the  gross 
receipts  per  mile,  and  the  tax  was  tO'  be 
fixed  on  a  scale  of  pvcentage  varying  accord- 
ing to  the  average  recdpts  per  mUe,  not  to 
exceed,  in  any  event,  a  stated  per  centum; 
and  when  a  road  lay  partly  within,  and  part- 
ly without,  the  state,  or  was  operated  as  a 
part  of  a  system  extending  beyond  the  state, 
the  gross  transportation  receipts  of  the  rail- 
road line  or  system  over  its  whole  extent 
within  and  without  the  state  were  to  be  di- 
vided by  the  total  number  of  miles  operated 
to  obtain  the  gross  receipts  per  mile,  and  the 
gross  receipts  in  the  state  were  to  be  taken 
to  be  the  average  gross  receipts  per  mile, 
multiplied  by  the  number  of  miles  operated 
within  the  state.  The  snprenie  court  held 
the  tax  to  be  an  excise  tax  upon  the  cor- 
poration for  the  privilege  of  exercising  its 
franchise  within  tlie  state  of  Maine;  and  it 
is  said  In  the  opinion  that  the  privilege  of 
exercising  the  franchise  of  a  corporation  with- 
in a  state  is  generally  one  of  value,  and  often 
of  great  value  and  the  subject  of  earnest 
contention,  and  tliat,  as  the  grBnting  of  the 
privilege  rests  entirely  in  the  discretion  of  the 
state,  whether  the  corporation  be  of  domestic 
or  foreign  origin,  It  may  be  conferred  upon 
such  conditions,  pecuniary  or  otherwise,  as' 
the  state  in  its  Judgment  may  deem  most 
conducive  to  Its  Intwest  and  policy,  and  it 
may  require  the  payment  into  its  treasury 
each  year  of  a  specific  sum,  or  may  apportion 
the  amount  exacted  according  to  Uie  value  of 
the  business  permitted,  as  disclosed  by  its 
gains  or  receipts  of  present  or  of  past  years; 
and,  further,  that  the  erroneous  ruling  of  the 
lower  court,  to  the  effect  that  the  tax  in 
<lueetion  was  a  regulation  of  interstate  and 
fweign  commerce,  was  founded  upon  the  as- 
sumption tliat  a  reference  by  the  statute  to 
the  transportation  receipts,  and  adopting  a 
certain  percentage  of  the  same  for  determin- 
ing the  amount  of  the  occlse  tax,  was,  in  ef- 
fect, the  imposition  of  the  tax  upon  such  re- 
ceipts, and  therefore  an  Interference  with  in- 
terstate and  foreign  commerce,  whereas  the 
resort  to  the  stated  methods  was  not  an  in- 
toiterence  with  transportation,  domestic  or 
foreign,  over  the  road  of  the  railroad  com- 
pany, or  any  regulation  of  commerce  consist- 
ing in  such  transportation,  and  thae  being  no 


levy  by  the  statute  on  the  reoelptB  tbon- 
selves,  elth«  in  form  or  fact,  tbey  constitut- 
ing merely  the  means  of  ascertaining  the 
value  of  the  privilege  conferred.  The  case  is 
assimilated  by  the  coart  to  that  of  Home  Ins. 
do.  V.  New  TorlE,  13A  U.  S.  604,  10  Sup.  Ct 
503,  where  a  portion  of  the  capital  stock  of 
the  company  was  invested  in  bonds  of  tlie 
United  States;  and  b^  an  act  (»r  the  legis- 
lature of  New  Tork  it  was  declared  that  cer- 
tain classes  of  companies,  with  certain  ex- 
ceptions, incorporated  under  the  laws  of  tliat 
state,  or  <rf  any  other  state  or  country  and 
doing  business  in  New  York,  should  be  sub- 
ject to  a  tax  on  Its  corporate  frandUae  or 
business,  to  be  computed  at  a  varying  per- 
centage on  Its  capital  stock,  aoootding  as  its 
dividends  Uiereon  ahonld  be  more  or  less,  or 
there  should  be  no  dividend,  as  stated  in  the 
act  The  company  resisted  the  payment  of 
the  tax,  asserting  that  it  was  one  upon  the 
capital  stock  of  the  company,  and  that  conse- 
quently there  should  be  deducted  from  the 
amount  of  the  tax  a  sum  bearing  the  same 
ratio  thereto  that  the  amount  invested  in 
govemmmt  bonds,  which  were  ^empt  from 
taxation,  bore  to  its  capital  stock,  and  that 
the  law  requiring  a  tax  without  such  redac- 
tion was  unconstitutional  and  void.  It  was 
hdd,  however,  that  the  tax  was  not  mi  the 
capital  stock,  nor  nptm  any  Ix>nds  of  the 
United  States  composing  a  part  thereof,  but 
upon  the  corporate  ftancliise  or  business  of 
the  company,  and  that  reference  was  only 
made  to  tlie  stock  and  dividends  for  the  pur- 
pose ai  determining  the  amount  of  the  tax 
to  be  exacted  each  year. 

In  1870  the  legislature  of  Pennsylvania 
enacted  a  statute  to  the  effect  as  far  as  It 
need  be  stated,  that  no  foreign  corporatiun, 
except  insurance  companies,  tliat  did  not  in- 
vest and  use  its  capital  in  that  common- 
wealth, should  liave  an  office  or  officers 
therein  for  the  use  of  its  officers,  stockhold- 
ers, agents,  or  employes,  unless  it  should 
have  first  obtained  from  the  auditor  general 
an  annual  license  so '  to  do,  and  for  such 
license  paid  into  the  state  treasury  annually 
one-fourth  of  a  mill  on  each  dollar  of  capi- 
tal stock  that  it  was  authorised  to  have, 
such  payment  to  be  made  before  the  license 
could  issue.  This  statute  has  lieen  before 
the  supreme  court  of  the  United  States  in 
the  case  of  Pembina  Oon.  Silver  Mln.  & 
Milling  Co.  V.  Pennsylvania,  125  U.  a  181. 
8  Sup.  Ct  737,  and  in  NaetoOs.  &  W.  R. 
Co.  V.  Pennsylvania,  136  U.  S.  114,  10  Sup. 
Ct  958.  In  the  former  case  it  appeared 
merely  that  the  appellant  company,  a  cor- 
poration organized  under  the  laws  of  Colo- 
rado for  the  purpose  of  carrying  on  a  gen- 
eral mining  and  mining  business  in  that 
state,  with  its  principal  office  there,  had  an 
office  in  the  dty  of  Philaddphia,  Pa.,  for  the 
use  of  its  offices,  stodcholders,  agents,  and 
employes,  and,  not  having  compiled  with  the 
law,  an  action  was  brought  to  recover  of  it 
the  tax  and  penalty  authorized  by  the  stat- 
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nta  Tlie  tax  wag  sustained  by  the  sapreme 
conrt  of  the  United  States  as  not  In  con- 
flict 'With  the  commerce  clause  of  the  constl- 
tntlon;  and  Judge  Field,  speaking  for  the 
court,  said  of  the  statute  that  It  Imposed  no 
prohibition  upon  the  transportation  Into 
Peimsylvanla  of  the  products  of  the  corpora- 
tion, or  upon  their  sale  In  the  common- 
wealth, but  exacted  only  a  license  tax  from 
the  corporation  when  It  has  an  ofSce  In  the 
commonwealth  for  the  use  of  Its  officers, 
stockholders,  agents,  or  employes;  and  It  Is 
also  observed  by  him  that  the  only  limita- 
tion upon  the  power  of  a  state  to  exclude  a 
foreign  corporation  from  doing  business 
within  its  limits,  m  hiring  officers  for  that 
purpose,  or  to  exact  conditions  for  allowing 
it  to  do  business  or  have  offices  there,  arises 
where  the  corporation  is  in  the  employ  of 
the  federal  government,  or  where  its  busi- 
ness is  strictly  commerce.  Interstate  or  for- 
eign; that  the  control  of  such  commerce, 
being  in  tbe  federal  government,  is  not  to  be 
restricted  by  state  authority.  In  the  sec- 
ond case  there  was  a  different  state  of  facts. 
The  road  of  the  railroad  company,  a  cor- 
poration existing  under  the  laws  of  Vir- 
ginia and  West  Virginia,  though  entirely 
within  the  two  states  named,  was  a  link  in 
a  through  line  of  railroad  by  which  passen- 
gers and  freight  were  carried  Into  Pennsyl- 
vania from  other  states,  and  from  that  state 
to  other  states;  and  it  kept  Its  office  In  Phil- 
adelphia for  Ita  stockholders,  officers,  agents, 
and  employes  for  the  "furtherance  of  its 
business  Interests  in  the  matter  of  its  com- 
mercial relations,"  and  did  not  "exercise  or 
seek  to  exercise  any  privilege  or  franchise 
not  Immediately  connected  with  interstate 
commerce,  and  required  for  the  purposes 
thereof."  The  Pennsylvania  courts  held 
that  tbe  company  was  subject  to  tbe  tax  im- 
posed by  the  statute,  but  the  supreme  court 
of  the  United  States  decided  that  the  office 
was  maintained  because  of  the  necessities 
of  the  Interstate  business  of  the  company, 
and  for  no  other  purpose,  and  that  a  tax 
upon  the  company  was  therefore  a  tax  upon 
one  of  the  means  or  instrumentalities  of  the 
company's  interstate  commerce,  and  as  such 
was  in  vlolaUon  of  the  commerce  clause  of 
the  constitution. 

In  McCall  V.  California,  136  U.  S.  104,  10 
Sup.  Ct  881,  the  appellant  was  an  agent  in 
the  city  and  county  of  San  Francisco  for  the 
New  York,  Lake  Erie  &  Western  Railroad 
Company,  a  railroad  corporation  having  Its 
principal  place  of  business  in  Chicago,  and 
operating  a  continuous  line  of  road  between 
Chicago  and  New  Xork;  and  as  such  agent 
his  duties  consisted  in  soliciting  passenger 
traffic  in  that  dty  and  county  over  such 
road.  He  did  not  sell  tickets  to  passengers 
oT^  tliat  or  any  other  road,  but  took  the 
passengers  to  the  Central  Pacific  Railroad 
Company,  where  tickets  were  sold  them. 
The  only  duty  he  was  required  to  perform 
for  such  company  was  to  Induce  people  who 


contemplated  taking  a  trip  east  to  be  booked 
over  the  line  he  represented,  he  neither  re- 
ceiving nor  paying  out  any  money  or  other 
valuable  consideration  on  account  thereof. 
An  ordinance  of  San  Francisco  prescribed 
certain  rates  of  license,  and,  among  others, 
"for  every  railroad  agency,  twenty-flve  dol- 
lars per  quarter,"  and  made  any  yiolatlon 
of  the  ordinance  a  misdemeanor.  McCall 
was  convicted  by  the  state  court  upon  the 
above  state  of  facts  and  the  further  circum- 
stance that  he  had  not  complied  with  the  or- 
dinance. The  tax  was  exacted  of  him  as 
a  condition  precedent  to  carrying  on  the 
business.  "It  Is  admitted,"  says  the  opin- 
ion of  the  supreme  court  of  the  United 
States,  reversing  the  state  court,  that  "the 
Iravd  which  it  was  his  business  to  solicit 
was  not  from  one  place  to  another  within 
the  state  of  California.  His  business,  there- 
tore,  as  a  raUroad  agent,  bad  no  connection, 
direct  or  indirect,  with  any  domestic  com- 
merce between  two  or  more  places  within 
the  state.  His  employment  was  limited  ex- 
clusively to  Inducing  persons  in  the  state  of 
California  to  travel  from  that  state  into  and 
ttirough  other  states  to  the  city  of  New 
York."  The  conclusion  was,  the  business 
of  the  agent  was  Interstate  commerce,  and 
that  the  tax  was  forbidden  by  the  federal 
organic  law. 

In  Pullman's  Palace  Car  Go.  v.  Pennsylva- 
nia, 141  U.  S.  18, 11  Sup.  Ct.  876,  the  decision 
was  that  a  state  statute  imposing  a  tax  on 
the  capital  stock  of  all  corporations  engaged 
in  tbe  transportation  of  freight  or  passen- 
gers within  the  state,  under  which  a  corpora- 
tion t>f  another  state  engaged  in  running 
railroad  cars  into,  through,  and  out  of  the 
state,  and  having  at  all  times  a  large  num- 
ber of  such  cars  within  the  state.  Is  taxed 
'by  taking  as  the  basis  of  assessment  such 
proportion  of  its  capital  stock  as  the  number 
of  miles  of  railroad  over  which  its  cars  are 
run  within  the  state  bears  to  the  whole  num- 
ber of  miles  in  that  and  other  states  over 
which  its  cars  are  run,  does  not,  as  applied 
to  such  a  corporation,  violate  the  interstate 
commerce  provision  of  the  federal  constitu- 
tion. In  the  opinion  of  the  coinrt,  by  Judge 
Gray,  it  Is  said,  citing  Moran  v.  New  Or- 
leans, 112  U.  S.  69,  5  Sup.  Ct.  38;  Flckard 
V.  Car  Co.,  117  U.  S.  34,  6  Sup.  Ct  635;  Rob- 
bins  V.  Taxing  Dist,  and  Leloup  v.  Port  of 
Mobile,  supra,— that  much  reliance  was 
placed  by  the  plaintiff  In  error  upon  the 
cases  In  which  it  has  been  decided  that  citi- 
zens or  corporations  of  one  state  cannot  be 
taxed  by  another  state  for  a  license  or  priv- 
ilege to  carry  on  Interstate  or  foreign  com- 
merce within  Its  limits,  and  It  is  then  observed 
that  In  each  of  those  cases  the  tax  was  not 
on  the  property  employed  In  the  buslnesfs, 
but  upon  the  right  to  carry  on  the  business 
at  all,  and  was,  therefore,  held  to  Impose  a 
direct  burden  on  the  commerce  Itself. 

In  Bobbins  v.  Taxing  Dlst.,  120  U.  S.  489, 
7  Sup.  Ct.  692,  a  Tennessee  statute  enacted 
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that  "an  drummers  and  all  persons  not  hav- 
ing a  regular  licensed  house  of  business  In 
the  tsTlng  district  offering  for  sale  or  selling 
goods,  wares  or  merchandise  therein,  by 
sample,  shall  be  required  to  pay  to  the  coun- 
ty trustee  the  sum  of  $10  per  week  w  $25 
per  month  for  such  privilege,  and  no  license 
shall  be  Issued  for  a  longer  period  than  tliree 
months."  Bobbins,  according  to  the  agreed 
statement  of  facts,  was  a  citizen  and  resi- 
dent of  Cincinnati,  Ohio,  and  was  engaged 
in  the  tasing  disti-ict  of  Shelby  county,  Ten- 
nessee, In  the  business  of  drumming— solic- 
iting trade  by  the  use  of  samples— for  the 
firm  of  Rose,  Bobbins  &  Co.,  doing  business 
at  Cincinnati,  all  the  members  thereof  being 
citizens  and  residents  of  Cincinnati,  for 
which  firm  he  worked  as  a  drummer,  the 
firm  being  engaged  in  the  selling  of  paper 
and  other  articles  used  in  the  book  stores 
of  the  stated  taxing  district  Bobbins  was 
arrested  for  drumming  In  the  district  with- 
out a  license.  There  was  Judgment  against 
Bobbins,  and  on  appeal  It  was  affirmed  by 
the  supreme  court  of  Tennessee,  from  which 
court  the  case  was  carried  to  the  supreme 
court  of  the  United  States,  where  the  Judg- 
ment was  reversed  on  the  ground  tliat  the 
legislation,  in  so  far  as  it  applied  to  cases 
like  that  then  under  consideration,  was  a 
regulation  of  commerce  among  the  states, 
and  unconstitutional.  In  Ficklen  v.  Taxing 
DisL,  145  U.  S.  1,  12  Sup.  Ct  810,  Ficklen 
and  Cooper  &  Co.  were  respectively  commer- 
cial agents  or  brokers  having  an  office  in 
the  district,  and  In  1887  took  out  licenses 
for  their  said  business  under  a  statute  of 
Tennessee,  which  provided  that  "every  per- 
son or  firm  dealing  In  cotton  or  any  other 
article  whatever,  whether  as  factor,  broker, 
buyer,  or  seller,  on  commission  or  otherwise, 
$50  per  annum,  and,  In  addition,  every  such- 
person  or  firm  shall  be  taxed  ad  valorem  ten 
cents  on  every  hundred  dollars  of  amount 
of  capital  Invested  or  used  in  such  business. 
•  •  •  And  provided  further  that  if  the 
person  or  persons  taxed  in  this  subsection 
have  no  capital  invested  they  shall  pay  2% 
per  cent,  on  their  gross  year  commissions, 
charges  or  compensation  for  said  business, 
and  at  the  time  of  taking  out  said  license 
they  shall  give  bond  to  return  said  gross  com- 
missions, charges  or  compensation  to  the 
trustee  at  the  end  of  the  year,  and  at  the 
end  of  the  year  they  shall  make  return  to 
said  trustee  accordingly  and  pay  him  the 
said  2%  per  cent."  During  the  year  for 
which  they  took  out  license  all  the  sales  ne- 
gotiated by  Ficklen  were  made  on  behalf  of 
principals  residing  in  other  states,  and  the 
goods  so  sold  were  at  the  time  of  the  sale 
in  other  states,  to  be  shipped  to  Tennessee 
as  sales  should  be  effected.  During  the  same 
time  at  least  nine-tenths  of  the  commissions 
of  Cooper  &  Co.  were  derived  from  similar 
sales.  They  bad  no  capital  invested  in  their 
business.  At  the  expiration  of  the  stated 
year  they  applied  for  a  renewal   of  their 


license  for  1888,  tendering  eacli  the  tax  and 
fee  therefor,  but,  as  they  had  made  no  re< 
turn  of  their  commissions,  and  no  payment 
of  the  percentage  on  their  commissions,  tbip 
application  was  denied.  Thereupon  the/ 
filed  a  bill  to  restrain  the  collection  of  the 
percentage  tax  for  the  past  year,  and  also 
to  restrain  any  Interference  with  their  cur- 
rent business,  claiming  that  the  tax  was  a 
tax  on  interstate  commerce.  The  supreme 
court  of  the  United  States  held  that,  if  the 
tax  could  be  said  to  affect  Interstate  com- 
merce in  any  way,  it  did  so  incidentally, 
and  so  remotely  as  not  to  amount  to  a  regu- 
lation of  it;  and  that,  under  the  circum- 
stances, the  complainants  could  not  resort 
to  the  court  simply  on  the  ground  that  the 
authorities  had  refused  to  Issue  a  new  license 
without  the  payment  of  the  stipulated  tax. 
Speaking  here  for  all  the  court,  except  Har- 
lan, J.,  who  dissented,  there  being,  however, 
one  vacancy,  Chief  Justice  Fuller  said  of 
the  Bobbins  Case,  supra,  that  the  question 
Involved  there  was,  in  the  language  of  Judge 
Bradley,  who  wrote  the  opinion  of  the  court, 
"whether  It  Is  competent  for  a  state  to  levy 
a  tax  or  Impose  any  other  restrictions  upon 
the  citizens  or  Inhabitants  of  any  other  state 
for  selling  or  seeking  to  sell  their  goods  la 
said  state  before  they  are  Introduced  there- 
in;" and  that  It  was  decided  that  It  was 
not,  yet  that  it  was  conceded  that  com- 
merce among  the  states  might  be  legiti- 
mately Incidentally  affected  by  state  laws 
when  they,  among  other  things,  provided 
"for  the  Imposition  of  taxes  upon  persons 
residing  within  the  state*  or  belonging  to 
its  population,  and  upon  avocations  and  em- 
ployments pursued  therein  not  directly  con- 
nected with  foreign  or  Interstate  commerce, 
or  with  some  other  employment  or  business 
exercised  imder  authority  of  the  constitution 
and  laws  of  the  United  States."  That  in 
Bobbins'  Case  the  tax  was  held  in  effect  not 
to  be  a  tax  on  him,  but  on  his  principals; 
while  In  the  Ficklen  Case  it  was  clearly  lev- 
ied upon  the  parties  in  respect  of  the  gen- 
eral commission  business  they  conducted, 
and  their  property  engaged  therein,  or  their 
profits  realized  therefrom.  "No  doubt,"  he 
further  says,  "can  be  entertained  of  a  right 
of  a  state  legislature  to  tax  trades,  profes- 
sions, and  occupations  in  the  absence  of  In- 
hibition in  the  state  constitution;  and,  where 
a  resident  citizen  engages  in  general  business 
subject  to  a  particular  tax,  the  fact  that  the 
business  done  chances  to  consist  for  the  time 
being  wholly  «•  partially  In  negotiating  sales 
between  resident  and  nonresident  merchants 
of  goods  situated  in  another  state  does  not 
necessarily  Involve  the  taxation  of  interstate 
commerce,  forbidden  by  the  constitution." 
Beferring  to  what  was  said  In  Lyng  v.  Mich- 
igan, 135  U.  S.  161,  166,  10  Sup.  Ct  725,  he 
observes:  "But  here  the  tax  is  not  laid  on 
the  occupation  or  business  of  carrying  on 
interstate  commerce,  or  exacted  as  a  condi- 
tion of  doing  any  particular  commission  busi- 
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nesB,  and  the  complainants  vobintarlly  sub- 
jected themselTea  thereto  In  order  to  do  & 
general  business."  And  as  to  Wiggins  Ferry 
Co.  V.  Caty  of  East  St  Lonla,  107  U.  S.  365, 
2  Sup.  Gt.  257,  whore  an  annual  license  fee 
was  imposed  on  a  ferry  company  by  the  city 
of  East  St  Louis,  111.,  the  company  having 
been  chartered  by  that  state,  and  being  dom- 
iciled In  the  city,  but  its  boats  plying  be- 
tween there  and  St  liouls.  Mo.,  be  quotes 
from  the  opinion  therein  as  follows:  "The 
exaction  of  a  license  fee  is  an  ordinary  ex- 
ercise of  the  police  power  by  municipal  cor- 
porations. When,  therefore,  a  state  express- 
ly grants  to  an  Incorporated  city,  as  in  tills 
case,  the  power  to  'license,  tax,  and  regulate 
ferries,'  the  latter  may  impose  a  license 
tax  on  the  lieepers  of  ferries,  although  Ihelr 
boats  ply  between  lands  lying  in  two  differ- 
ent states,  and  the  act  by  which  this  section 
Is  authorized  will  not  be  held  to  be  a  reg- 
ulation of  commerce."  And  of  McCall  r. 
CSallfornla,  supra,  he  says  that  the  deci- 
sion was  because  the  business  of  the  agency 
was  carried  on  with  the  purpose  to  assist 
in  increasing  the  amount  of  passenger  traf- 
fic ova  the  road,  and  was,  therefore,  a  part 
of  the  commerce  of  the  road,  and  hence  of 
interstate  commerce.  And  of  Pliiladelphia 
&  S.  Steamship  Ck>.  v.  Pennsylvania,  122  U. 
S.  326,  7  Sup.  Ct.  1118,  he  remarks  that  the 
specific  gross  receipts  were  taxed  as  such; 
taxed  "not  only  because  they  are  money,  or 
its  value,  but  because  they  were  received 
for  transportation."  Referring  to  Maine  v. 
Grand  Ti-unk  Ry.  Co.,  supra,  he  says:  "Since 
:i  railroad  company  engaged  in  interstate 
commerce  is  liable  to  pay  an  excise  tax  ac> 
cording  to  the  value  of  the  business  done  In 
the  state,  ascertained  as  it  was  there,  it  is 
difficult  to  see  why  a  citizen  doing  a  general 
business  at  the  place  of  his  domicile  should 
escape  payment  of  his  share  of  the  burdens 
of  municipal  government  because  the  amount 
of  his  tax  is  arrived  at  by  reference  to  his 
profits.  This  tax  is  not  on  the  goods,  or 
on  nonresident  merchants;  and  If  it  can  l>e 
said  to  affect  interstate  commerce  in  any  way, 
it  is  incidentally,  and  so  remotely  as  not  to 
amount  to  a  regulation  of  such  commerce. 
•  •  •  What  position  they  would  have  oc- 
cupied if  they  had  not  undertalcen  to  do  a 
general  commission  business,  and  had  taken 
out  no  license  ther^or,  but  had  simply  trans- 
acted business  for  nonresident  principals,  is 
nn  entirely  different  question,  which  does  not 
arise  on  this  record." 

The  present  case  Is  also  fdearly  distingniish- 
able  from  Plckard  v.  Car  Co.,  117  U.  S.  34, 
a  Sup.  Ct  636,  whore  a  Tennessee  statute  im- 
posing a  privilege  tax  of  $50  per  annum  on 
every  sleeping  car  or  coach  used  or  nm  over 
a  railroad  in  that  state,  and  not  owned  by  the 
railroad  on  which  it  should  be  run  or  used, 
was  held  void  in  so  far  as  it  applied  to  Inter- 
state transportation  of  passengers  carried 
over  railroads  in  Tennessee  into  or  ont  of  or 
tcross  that  state  in  sleeping  cars  owned  by  a 


coi^oration  of  another  state  aod  leased  by  it 
for  transportation  purposes  to  Tennessee  rail- 
road corporations,  the  latter  receiving  the 
transit  fare  and  the  former  the  compensatiou 
for  the  sleeping  accommodations.  In  the 
opinion  it  is  said:  "The  car  was  equally  a 
velilcle  of  transit  as  if  it  had  been  a  car 
owned  by  the  railroad  company,  and  the 
special  conveniences  or  comforts  to  the  pas- 
senger had  been  furnished  by  the  railroad 
company  itself.  As  such  vehicle  of  transit, 
the  car,  so  far  as  it  was  engaged  in  Interstate 
commerce,  was  not  taxable  by  the  state  of 
Tennessee,  because  the  plaintiff  had  no  domi- 
cile in  Tennessee,  and  was  not  subject  to  Its 
Jurisdiction  for  purposes  of  taxation,  and  the 
cars  had  no  situs  within  the  state  for  pm-- 
poses  of  taxation,  and  the  plaintiff  carried 
on  no  business  witiiln  the  state  in  the  sense 
in  wliich  the  carrying  on  of  business  In  a 
state  is  taxable  by  way  of  license  or  privi- 
lege." Here  the  express  company  has,  as  is 
well  known,  its  local  offices  and  local  agents 
throughout  the  state,  and  is  doing  business 
as  personally  here,  and  enjoying  the  protec- 
tion of  our  government  and  laws  over  that 
business  as  mudi  as  any  p«8on  In  the  state. 
The  statute  now  before  us  is  clearly  dis- 
tinguishable from  those  involved  in  many  of 
the  preceding  dedsions.  It  does  not  impose 
any  tax  upon  the  value  of  the  property  of  the 
company  within  the  state,  assessed  either  up- 
on the  principle  adopted  by  the  legislatures 
of  Massachusetts  and  Pennsylvania  in  the 
cases  of  W.  U.  TeL  Go.  v.  Massachusetts 
and  Pullman's  Palace  Gar  Co.  v.  Pennsyl- 
vania, or  otherwise.  Nor  does  it  Impose  a 
tax  on  the  mere  right  to  exercise  within 
the  state  a  corporate  franchise,  estimating 
the  value  of  such  use,  as  in  Maine  v.  Grand 
Trunk  Ry.  Go.  Again,  it  is  not  a  tax  on 
a  corporation  for  merely  having  an  office 
in  the  state  for  the  use  of  Its  officers,  stock- 
holders, agents,  or  employes,  as  in  Pembina 
Con.  Silver  Mining  &  Milling  Go.  v.  Pennsyl- 
vania« — in  all  of  which  cases  the  statutes  were 
sustained;  n(Hr  one  where  the  state  had  given 
exclusive  right  to  a  domestic  corporation,  and 
the  questicm  of  the  validity  of  that  grant  to 
the  exclusion  of  another  company  which  the 
aot  of  congress  gave  the  right  to  enter  the 
same  territory,  and  constituted  a  federal  agen- 
cy, as  in  Pensacola  TeL  Co.  v.  W.  U.  Tel. 
Co.,  where  the  efficiency  of  the  state  grant 
to  exclude  the  latter  company  was  denied. 
Our  statute  is  clearly  one  in  which  the  tax 
is  imposed  on  the  i>erson,  and  for  doing  the 
business  of  an  express  company.  It  is  an 
occupational  tax,  and  is  not  Imposed  on  any 
corpcH-ation  because  it  is  a  corporation,  or  for 
exercising  its  corporate  franchise  within  the 
state;  but  it  is  imposed,  as  are  most  of  the 
occupational  taxes  to  be  found  in  the  act,  on 
any  and  every  person,  whether  natural  or 
artificial,  who  may  do  the  express  business, 
and  simply  because  of  doing  such  business. 
It  is,  moreover,  entirely  clear  that  the  statute 
does  not  anywhere  show  any  intent  to  tax 
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Interstate  or  fMeIgn  eommerce  as  saeh,  or  to 
tax  any  mie  because  of  d(rfng  buaineBa  that 
constltates  interstate  <x  foreign  commerce, 
aa  contradistinguished  from  local  business. 
That  a  state  cannot  tax  interstate  commerce, 
either  directly  or  otherwise,  or  that  it  can- 
not make  the  payment  of  a  tax.  or  the  taking 
ont  of  a  license  a  condition  precedent  to  car- 
rying on  interstate  commerce,  we  do  not 
doty;  nor  do  we  wish  to  be  understood  as 
meaning  tliat  a  state  tax  which  in  effect 
burdens  such  commerce  wherever  it  may  be 
carried  on,  although  not  laid  directly  or  ex- 
pressly on  interstate  commerce,  la  not  offen- 
sive to  the  commerce  clause  of  the  constitu- 
tion; still  we  do  believe  tliat  a  state  tax  im- 
posed on  any  avocation  goterally,  such  as 
those  usually  imposed  on  merchants,  drug- 
gists, dealers  in  tobacco,  and  others,  for  doing 
business  in  the  state,  is  not  itself,  nor  is  the 
statute  imposing  it,  unconstitutional.  That 
the  commerce  clause  of  the  constitution,  ex- 
empts from  the  burden  of  state  taxation 
those  who  confine  themselves  to  interstate 
commerce  la  a  truth,  of  which,  at  this  day, 
knowledge  must  be  imputed  to  the  lawmak- 
ing power  of  the  states;  and,  in  the  absence 
of  language  that  clearly  connects  such  an  in- 
tent with  that  power,  it  should  not  be  held 
that  there  was  a  purpose  to  Ignore  such  truth 
or  violate  its  principles;  but  that  the  doing 
of  express  or  other  business  which  constitutes 
interstate  commerce  along  with  and  as  a  part 
of  a  general  business,  which  is  also  made  up  in 
part  of  business  of  the  same  nature  that  is  local 
to  the  state,  exempts  those  engaged  in  such 
general  business  from  the  tax  which  the  law 
imposes  upon  it,  we  do  not  admit.  Of  course, 
where  such  statutes  make  the  payment  of  the 
tax  or  the  taldng  out  of  a  license  a  condi- 
tion preced«it  to  such  general  business,  they 
are  never  a  bar  to  any  one  at  any  time  enter- 
ing upon  or  doing  interstate  commerce  busi- 
ness, and  as  long  as  any  one  does  only  such 
business  he  is  exempted  by  the  commerce 
clause  from  the  effect  of  the  statute,  and  is, 
in  our  Judgm«it,  placed  beyond  the  intent  of 
the  more  general  language  usually  adopted 
in  imposing  oocupational  taxes;  but  when  he 
does  not  confine  himself  to  sudi  business,  but 
engages  indiscriminately  in  local  and  inte- 
state business,  he  cannot,  by  making  the 
former  a  feature  of  that  business,  relieve 
himself  from  the  taxes,  conditions,  or  regula- 
tions to  which  the  latter  subjects  liim.  Ein- 
gaging  in  the  torraer  business  does  not  neces- 
sitate bis  engaging  in  the  latter;  and  if  he 
does  not  engage  in  the  latter  the  former  is 
in  no  wise  burdened,  or  even  affected,  by  the 
tax  or  the  statute^  but,  on  the  contrary,  he  is 
as  free  to  carry  on  interstate  commerce  un- 
affected by  the  jvovislons  of  this  act  as  If  It 
was  not  on  the  statute  hoc^.  He  may,  if  he 
'Chooses,  keep  ills  local  and  interstate  business 
entirely  distinct,  or  carry  them  on  each  as  a 
separate  business;  and,  if  he  does  so,  the 
former  Will  be  sublect  to  state  taxation  and 
regulation,  tmt  the  bitter  will  be  exempt  ttom 


aby  legislation  regulating  or  burdening  the 
former.  In  our  Judgment,  it  was  nevo:  the 
purpose  of  the  commerce  danse  to  interfere 
with  state  taxation  or  state  regulation  of  tax- 
ation so  long  as  any  regulation  of  interstate 
or  foreign  commerce  <w  commerce  with  the 
Indian  tribes  is  not  interfered  with. 

It  is  obvious  ficom  several  of  the  decisions 
cited  above  that  there  is  a  dear  distinction 
between  the  unconstitutionality  of  a  statute 
as  such,  or  of  a  specific  provision  thereof, 
tested  by  the  commerce  clause,  and  the  appli- 
cation of  a  general  provision  like  that  be- 
fore us,  of  a  statute  to  intm^tate  commerce 
business,  wlilch,  but  for  the  commerce  clause, 
would  be  within  the  operation  of  such  gen- 
eral provision.  This  is  lUostrated  by  the 
Case  of  the  Pembina  Con.  Silver  Mining  & 
MiUlng  Co.,  and  that  of  the  Norfolk  &  W.  R. 
Co.,  involving  the  Pennsylvania  statute  aa  to 
foreign  corporations  having  offices  in  the 
state  for  the  use  of  officers  and  others.  In 
the  former  of  these  cases,  where  the  impo- 
sition of  the  tax  was  sustained,  it  was  said, 
and  is  evident,  that  the  statute  proposed  no 
prohibition  upon  the  transportation  of  the 
products  of  the  corporation  or  upon  their 
sale  in  the  state,  nor  Is  there  In  the  statute 
anything  that  shows  an  intent  to  affect  in- 
terstate commerce  as  such  in  any  way;  bnt 
when  It  was  attempted  to  subject  to  that 
statute'  a  company  which  was  using  its  of- 
fices solely  for  interstate  commerce  purposes, 
and  the  state  court  had  decided  both  that 
the  statute  applied  to  offices  so  used,  and 
tliat  the  tax  as  thus  applied  was  not  con- 
trary to  the  commerce  danse,  the  supreme 
court  reversed  the  decision,  and  held  that, 
as  so  applied,  the  tax  was  unconstitutional. 
Again,  in  the  McCall  Case,  where  It  Is  made 
prominent  that  the  business  of  the  agent 
was  exdusively  interstate  In  Its  character. 
It  is  entirely  plain  that  It  was  not  the  mean- 
ing of  the  court  that  the  statute  or  ordinance 
Involved  In  these  cases  did  not  stand  in  full 
force  and  effect  as  to  everything  except  In- 
terstate or  other  commerce  falling  witliln 
the  terms  of  the  commerdal  clause.  And 
in  the  case  of  W.  U.  Tel.  Go.  v.  Texas,  where 
telegrams  sent  between  persons  in  Texas  and 
those  in  other  states  and  those  sent  to  govern- 
ment officers  were  held  to  be  exempted  from 
the  general  provision  of  the  act  taxing  all  mes- 
sages,—the  former  because  they  were  inter- 
state commerce,  and  the  latter  because  of  the 
character  of  the  company  as  a  governmental 
agency, — ^It  is  apparent  that  telegrams  them- 
selves were  the  subject  of  taxation  by  the 
terms  of  the  act,  and  those  which  were  held  to 
be  exempt  were  purely  interstate  or  govern- 
mental in  their  character.  Again,  it  is  shown 
In  the  Shelby  County  Taxing  District  Cases. 
In  one  of  them  (Robblns*  Case)  the  facts  show- 
ed nothing  but  interstate  commerce  business, 
pure  and  simple;  tho-e  being  not  a  fact  in  It 
that  makes  the  dedsion  authority  b^ond  the 
inability  to  tax  snch  commerce  as  sach.  Of 
course,  no  one  would  pretend  to  say  that  It 


Digitized  by 


Google 


71a.) 


OSBORNE  V.  STATE. 


committed  the  court  to  the  view  that  In  the 
doing  of  a  general  boainess  of  a  particular 
&iaxHctee  composed  of  botii  Interstate  and 
local  commerce,  the  former  component  wonid 
relieve  tha  entire  bOBlneas  from  a  state  tax 
or  regnlatlon  to  which  It  wonld  be  subject  if 
there  was  no  such  comiMnent,  or  that  the  act 
was  not  entirely  effectual  except  as  to  busi- 
ness covered  by  the  commerce  clause.  In 
the  Flckleu  Case,  however,  the  tax  was,  as 
it  wag  imposed  by  the  statute,  as  general  as 
it  was  In  the  Bobbins  Case,  and  yet,  be- 
cause the  parties  had  submitted  themselves 
to  the  statute  as  i>ersons  intending  to  do  a 
general  business,  or,  in  other  words,  one  In- 
discriminate as  to  local  or  interstate  com- 
merce, it  was  held  that  they  could  not,  either 
because  In  the  one  case  only  Interstate  busi- 
ness was  done,  and  in  the  other  mostly  such 
business,  and  only  one-tenth  of  local  busi- 
ness, evade  the  provisions  of  the  statute. 
We  do  not  understand  any  case  to  hold  that 
the  protection  of  the  commerce  clause  is  con- 
fined to  citizens  of  other  states  than  that 
whose  legislation  is  complained  of.  It  Is  as 
much  a  shield  to  the  Floridian  who  In  Florid 
da  is  doing  such  business  with  those  in  oth- 
er states  as  It  Is  the  CTeorglan  residing  In 
Georgia  who  may  be  engaging  in  business 
with  residents  of  Florida;  the  protection  is 
to  all  interstate  commerce. 

We  are  not  unmindful  of  the  seeming  con- 
flict to  these  views  to  be  found  in  the  expres- 
sions embodied  in  the  Leloup  and  the  Crutch- 
er  Cases,  but  our  judgment  is  that  those  ex- 
pressions are  to  be  viewed  with  reference 
to  the  circumstances  under  which  the  su- 
preme court  of  the  United  States  was  then 
speaking.  The  state  courts  which  it  was  re- 
viewing had  each  declared  in  effect  that 
these  statutes  were  binding  upon  and  effectu- 
al as  to  companies  as  doers  of  interstate 
business,  or,  in  other  words,  were  a  bar  to 
their  doing  Interstate  business  without  hav- 
ing complied  with  their  requirements.  Port 
of  Mobile  v.  Leloup,  76  Ala.  401;  Crutcher  v. 
Com.,  89  Ky.  7,  12  S.  W.  141.  This  construc- 
tion has  become.  In  so  far  as  the  federal  tri- 
bunals were  concerned,  binding  upon  the  fed- 
eral court  as  to  the  effect  of  each  statute 
within  the  state  enacting  it,  as  much  as  if  it 
had  been  expressly  stated  In  the  act  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141 
tJ.  S.  18,  21,  11  Sup.  Ot  876.  This  being  so, 
the  doing  <^  local  business  could  not  affect 
the  question.  It  gave  to  the  statute  the 
same  effect  on  interstate  commerce  as  if  It 
had  had  a  special  clause  as  to  such  com- 
merce, like  the  first  clause  of  the  Alabama 
statute  in  the  case  of  Osl>om  v.  Mobile,  su- 
pra, which  decision  we  regard,  in  view  of 
that  clause,  as  entirely  overthrown  by  the 
subsequent  decisions  of  the  same  tribunaL 
It  cannot  be.  Where  the  state  statute  does 
not  interfere  with  interstate  commerce,  but 
It  can  be  carried  on  protected  by  the  state 
courts  against  regulation  or  Interference  by 
state  authority,  that  tb*  more  fact  that  state 


commerce,  if  carried  on.  Is  regulated  or  bur- 
dened, operates  as  a  regulation  of  or  burden 
on  interstate  commerce. 

It  is  not  to  be  doubted  that,  under  our 
statute,  any  citizen  of  the  state,  or  of  any 
other  state,  or  any  body  corporate  of  either, 
that  should  enter  upon  the  express  business 
in  this  state,  proposing  to  confine  Itself  to 
local  or  state  business,  or  actually  doing  so, 
would  be  subject  to  all  the  provisions  of 
this  statute;  and  we  cannot  see  how  it  can 
be  that  an  engagement  by  any  sucih  person, 
natural  or  artificial,  in  local  business,  can 
be  reeved  from  the  provisions  of  the  statute 
by  an  engagement  at  the  same  time  in  inte- 
state commerce  business,  or  how  his  engage- 
ment in  the  latter  business  can  make  the 
statute  Inapplicable  to  the  other.  Is  It  true 
that  the  merchant  who  may  be  doing  a  large 
^ocal  business  can  exempt  himself  from  the 
statute  by  the  fact  that  he  may  also  do  a 
regular  business  with  customers  In  other 
states,  to  whom  he  sells  and  ships  goods? 
We  do  not  think  that  anything  but  inter- 
state and  foreign  business,  or  business  with 
the  Indian  tribes,  is  protected  by  the  clause' 
in  question,  or  that  that  clause  Is  the  basis 
either  for  intMfwIng  with  a  state's  domin- 
ion over  Its  own  commerce,  or  for  prescrib- 
ing the  mere  form  of  Its  legislation  as  to  its 
affairs. 

Our  state  statute  can  have  no  effect  as  to 
any  Interstate  or  foreign  commerce  bustuess 
which  may  be  carried  on  by  the  Southern 
Express  Company,  the  principal  of  the  plain- 
tiff in  error,  or  by  him  as  its  agent,  or  In 
fact  by  any  one.  So  long  as  he  and  the 
company  confine  their  operations  to  express 
business  constituting  Interstate  or  foreign 
commerce,  they  are  exempt  from  any  inter- 
ference with  them  under  state  legislation. 
Such  commerce  Is  the  subject  of  federal  regu- 
lation, and  is  beyond  the  Jurisdiction  of  state 
authority.  That  the  Southern  Express  Com- 
pany Is  engaged  In  such  commerce  Is  admit- 
ted, and  that  it  is  engaged  In  domestic  or 
state  commerce  Is  also  admitted;  and  noth- 
ing Is  clearer  than  that  the  right  to  engage 
in  Interstate  or  foreign  commerce,  freed  from 
any  regulation  or  burden  of  the  same  by  the 
states,  gives  no  Immunity  from  state  regula- 
tion or  state  taxation  of  state  commerce. 
The  exclusion  of  state  Interference  In  the 
one  case  Is  no  more  perfect  nor  any  more 
essential  than  the  exclusion  of  federal  inter- 
ference In  the  other.  In  our  Judgment,  the 
Florida  statute  now  under  consideration  Is, 
In  so  far  as  Its  terms  can  be  construed  to 
apply  to  Interstate  or  foreign  commerce,  of 
no  effect;  and,  besides  this,  there  Is  In  the 
act.  In  so  far  as  It  applies  to  express  com- 
panies, nothing  that  necessarily  regulates, 
or  that  burdens  or  interferes  with,  anything 
that  is  strictly  Interstate  or  foreign  com- 
merce, or  that.  In  view  of  the  commerce 
clause  of  the  federal  constitution,  should  or 
can  properly  be  construed  to  apply  to  Inter- 
state or  foreign  commerce.    Any  person  or 
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persons  or  body  corporate  wishing  to  en- 
gage in  the  express  business,  and  confine 
that  business  to  interstate  or  foreign  com- 
merce, can  do  so,  and  any  effort  to  apply  to 
or  enforce  against  him  the  proyisions  of 
the  statute  as  to  license,  license  tax,  or  li- 
cense fee  must  prove  futile.  The  commerce 
clause  of  the  constitution  of  the  United 
States  protects  him  against  any  such  inter- 
ference. But,  because  such  person  or  per- 
sons or  body  corporate  may  have  this  right, 
he  or  they  have  not,  as  an  incident  to  it, 
the  right  to  engage  in  state  commerce,  and 
the  statute,  as  a  regulation  of  state  com- 
merce, is  ehtta-ely  valid.  It  is  a  legal  regu- 
lation of  state  commerce,  and  there  is  noth- 
ing in  the  federal  constitution  that  exempts 
any  person  or  persons,  natural  or  artificial, 
from  its  provisions. 

If  the  person  engaging,  or  proposing  to 
engage,  In  interstate  commerce  express  busl-- 
ness,  finds  that  to  engage  in  express  busi- 
ness, which  is  state  commerce,  will  or  may 
take  some  of  bis  Interstate  commerce  ex- 
press earnings  to  pay  the  license  taxes  and 
fees  of  the  state  commerce  business,  he  has 
only  to  refrain  from  the  latter  business  to 
avoid  incurring  such  exaction  from  such 
earnings.  It  is  undeniable  that  taxes  on 
property  employed  in  interstate  commerce 
business  do  not  constitute  a  regulation  of 
such  commerce,  (Maine  v.  Grand  Trunk  Ry. 
Co.  and  W.  n.  Tel.  Co.  v.  Massachusetts,  su- 
pra, and  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  11  Sup.  Ct  876;)  and 
this  must  be  true,  notwithstanding  that  the 
payment  of  such  taxes  cannot  be  met  from  the 
earnings  of  state  or  local  commerce.  It  is  not 
sufficient  to  constitute  a  regulation  of  such 
commerce  that  the  thing  complained  of  af- 
fects it  indirectly,  Incidentally,  and  remote- 
ly. Sherlock  v.  Ailing,  »3  U.  S.  99,  102; 
Smith  V.  Alabama,  124  U.  S.  465,  8  Sup.  Gt. 
564;  Railroad  Co.  v.  Penlston,  18  Wall.  6, 
30.  31. 

II.  We  fall  to  discover  any  uncertainty  or 
obscurity  in  the  statute  as  to  the  sums  re- 
quired by  it  to  be  paid  by  express  companies 
as  a  state  license  tax,  or,  we  may  add,  as  a 
county  or  a  city  or  a  town  license  tax.  The 
obvious  meaning  of  the  act,  in  so  far  as  its 
provisions  relate  to  these  companies,  Is  that 
each  company  shall  pay  a  state  license  tax, 
and  take  out  a  state  license,  when  it  proposes 
to  do  business  in  any  city  or  town  or  village 
having  more  than  50  inhabitants;  the  amount 
of  such  state  license  tax  being  $200  for  cities 
of  15,000  at  more  inhabitants,  and  $100  for 
cities  of  from  10,000  to  16,000  Inhabitants,  $75 
for  cities  of  from  5,000  to  10,000,  $50  for 
those  of  from  3,000  to  5,000,  $25  for  those 
of  from  1,000  to  3,000,  and  $10  for  towns 
and  villages  of  more  than  50  inhabitants. 
Where  there  are  in  one  county  several 
cities  or  towns  or  villages  belonging  to 
one  w  mcsre  of  these  classes,  the  company 
must  take  out  a  separate  state  license  for 
each  one  of  them  that  It  may  Intend  to  do 


business  In,  and  pay  the  tax  and  fee  for  the 
same  as  stated.  It,  of  course,  takes  out  no 
license  for  any  city,  town,  or  village  that  it 
does  not  do  business  In.  Any  county  may 
impose  on  a  company  doing  business  within 
its  limits  a  license  tax  of  not  more  than  50 
per  cent,  of  the  state  tax,  and  thus  require 
the  company  to  pay  it  not  more  than  60  per 
cent  of  the  amount  such  company  has  to  pay 
to  the  state  as  a  license  tax  tor  doing  busi- 
ness at  any  city,  town,  or  village,  within  the 
provisions  of  the  act  If  one  company  is  do- 
ing business  in,  say,  three  places,  one  of 
which  belongs  to  one  class,  another  to  an- 
other class,  and  the  third  to  still  another, 
the  county  may  Impose  a  tax  on  the  company 
for  each  of  the  three  places,  not  exceed- 
ing 50  per  cent,  of  the  amount  of  the  state 
tax  for  that  place.  Likewise,  any  incorpo- 
rated city  or  town  may  Impose  on  any  such 
company  doing  business  within  its  limits  a 
municipal  license  tax,  not  escceeding  50  per 
cent,  of  the  state  license  tax  imposed  upon  it 
for  that  place  by  the  statute.  Whether  or 
not  this  construction  of  the  statute  wiU  re- 
sult in  rendering  it  impossible  for  express 
companies  to  carry  on  within  our  borders 
business  that  Is  local  to  the  State  Is  a  con- 
sideration for  the  lawmaking  power,  but  It 
cannot  be  Invoked  properly  to  Influence  a 
construction  that  is  contrary  to  the  plain 
meaning  of  the  statute,  made  more  palpable 
still  by  a  ccHuparison  of  It  with  former  legis- 
lation as  to  the  same  matter.  Acts  1872, 
p.  37;  Acts  1881,  p.  26;  Acts  1891,  p.  8.  By 
the  legislation  cited,  the  tax  was  Imposed 
first  on  the  agents,  and  afterwards  changed 
to  the  companies,  the  tax  on  the  companies 
being  confined  to  simply  a  state  tax,  payable 
to  the  state  treasurer,  without  any  license 
from  collectors  of  revenue  or  any  county  or 
municipal  taxation  under  the  general  provi- 
sions of  the  license-tax  section  of  the  stat- 
utes; while'  now  the  state  tax  is  payable  to 
the  collectors  of  revenue,  and  the  license  is 
signed  and  delivered  according  to  the  general 
proyisions  of  the  ninth  section  of  the  revenue 
law  of  1893,  Just  as  in  the  cases  of  many  oth- 
er, if  not  all,  the  occupations  made  subject 
to  license  by  that  section;  Its  county  and  mu- 
nicipal taxation  features  being  likewise  ap- 
plicable to  these  companies.  Just  as  they 
are  to  merchants,  keepers  of  hotels,  liquor 
dealers,  and  banks,  and  others  too  numerous 
to  designate.  Upon  most  deliberate  consid- 
eration, we  are  satisfied  beyond  doubt  that 
any  other  construction  of  the  act  on  this 
point  would  be  streiced  and  inconsistent,  and 
contrary  to  its  meaning  and  the  manifest  pur- 
pose exhibited  by  >be  statute.  The  amount 
of  the  tax,  If  not  a  matter  solely  of  leg- 
Ishitive  discretion,  is  still  not  shown  by 
this  record  to  be  prohibitory  or  destructive  of 
business;  and,  if  thore  be  one  or  more  coun- 
ties in  the  state  in  which  there  is  not  even 
a  village  of  50  inhabitants,  the  fact  does,  not 
bring  the  act  in  conflict  with  any  provision 
of  our  constitution,  nor  does  it  impair  the 
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uniform  operation  of  the  act  throughout  the 
state  as  to  all  persons  standing  in  the  situa- 
tion which  the  act  makes  the  test  of  taxation. 
The  question  of  the  population  of  any  city, 
town,  or  TiUa^  has,  as  the  petition  shows, 
presented  no  insuperable  difficulty  to  peti- 
tioner or  his  counsel,  nor,  as  is  shown  by  the 
stipulation  between  counsel,  any  to  the  state 
authorities;  and,  when  it  shall  be  made  an 
issue,  it  will  be  one  of  fact,  and  not  beyond 
the  power  of  the  courts  to  deal  with  success- 
fully; and  it  is  entirely  clear,  from  the  case 
before  us,  that  the  law  aftords  a  hearing  as 
to  the  enforcement  of  the  criminal  features 
of  the  statute,  and  it  would  be  improper  to 
Intimate  any  opinion  as  to  its  provisions  that 
give  resort  to  lery  and  sale  of  property,  when 
no  such  levy  has  been  made. 

It  cannot  be  said  that  the  detention  of  the 
plaintiff  In  error  is  without  Jurisdiction,  and 
therefore  he  could  or  should  have  been  dis- 
diarged  on  habeas  corpus  from  the  custody 
in  which  he  was  when  the  writ  issued.  Bix 
parte  Prince,  27  Fla.  196,  9  South.  659.  The 
plaintiff  in  error  was  properly  remanded  by 
the  circuit  Judge  for  a  hearing  before  the 
criminal  court  of  record  of  Duval  county  up- 
on the  charge.  That  hearing  must  be  con- 
ducted on  principles  consistent  with  the  con- 
clusions we  have  reached,  and  particularly 
with  an  ^e  to  the  fact  that  onr  legislation 
has  and  can  have  no  effect  upon  Interstate 
commerce,  but  is  applicable  alone  to  state  or 
local  business.  The  Southern  Express  Ck)m- 
pany  may  carry  on  any  and  all  business  that 
constitutes  interstate  or  fweign  commerce, 
free  from  regulation  by  or  under  our  laws; 
but  business  strictly  of  a  state  or  local  char- 
acter cannot  be  exempted  from  our  laws,  or 
put  beyond  our  authority,  by  Its  engaging  at 
the  same  time  in  interstate  or  foreign  com- 
'  merce. 

The  judgment  will  be  affirmed,  and  the 
cause  remanded  for  proceedings  not  incon- 
sistent with  this  opinl(»h 


(4S   la.   Ann.    237} 
liAOAZE  et  al.  v.  THEIR  CREDITORS. 
(No.  11,42a) 

(Supreme  Court  of  Louisiana.     Feb.  12,  1894.) 

AOTIOU  BT  CORFORATIOItr — FlB^UISO —  CAFACITT 
TO  BDB. 

An  exception  that  the  petition  of  a  cor- 
poration does  not  show  that  suit  was  authorized 
will  be  overruled  if  the  affidavit  accompanying 
the  petitioD  discloses  the  name  of  the  vice  pres- 
ident of  the  company,  and  affirms  the  truth  of 
its  allegations;  the  necessary  inference  there- 
from being  that  the  suit  was  properly  author- 
ized. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St 
John  Baptist;    Emlle  Rost,  Judge. 

Petition  of  the  Joseph  Bowling  Company, 
Limited,  creditor,  In  opposition  to  the  dis- 
cbarge in  insolvency  of  Lacaze  &  Reine,  in- 
solvents.   On  exceptions  thereto  the  petition 


was  dismissed,  and  petltlonaa  appeaL   B& 
versed. 

Prentice  B.  Edrington,  William  0.  Dufour, 
and  Hcnrace  L.  Dufour,  for  apiteUants.  J. 
Ii.  Oaudet,  for  appellee& 

WATKINS,  J.  The  question  for  decision 
is  raised  upon  an  exception  that  was  urged 
in  favor  of  the  insolvents,  and  sustained, 
the  opponents  appealing  from  the  judgment 
dismissing  its  opposition.  The  commercial 
firm  of  Lacaze  &  Reine  and  the  individual 
meml)a«  thereof  made  a  cession  of  their 
property,  under  the  insolvent  law  of  the 
state,  and  caused  a  meeting  of  their  cred- 
itors to  be  convolved.  Subsequent  to  the  con- 
vocation of  their  creditors,  the  Joseph  Bow- 
hng  Company,  Limitedi  filed  an  opposition  to 
the  discharge  of  the  insolvents,  charging 
fraud,  and  praying  for  their  arrest  To  this 
opposition  the  counsel  for  the  insolvents  ten- 
dered the  following  exception,  to  wit:  "That 
the  allegations  of  said  petition  and  of  the  affi- 
davit thereto  attached  failed  to  show  that  B. 
W.  Bowling,  styling  himself  the  vice  president 
Of  said  company,  is  authorized  to  sign  said 
affidavit  or  to  appear  In  any  Judicial  pro- 
ceedings, and  bind  the  said  company  in  the 
present  proceedings."  This  exception  was 
sustained,  and  the  opposition  dismissed,  and 
the  opponent  company,  limited,  has  appealed. 

1.  No  affidavit  is  contemplated  as  accom- 
panying an  opposition  to  the  discharge  of  an 
Insolvent  debtor,  the  law  simply  providing 
that,  "should  any  creditor  of  an  insolvent 
debtor  deem  in  necessary  to  •  •  •  charge 
fraud  against  the  debtor,  he  shall,  within  ten 
day  next  following  the  meeting  of  creditors, 
lay  liefore  the  court  his  written  opposition, 
stating  particularly  the  several  facts  of 
*  *  *  fraud  alleged  against  the  insolvent 
debtor,"  without  any  further  fwmallty.  Rev. 
St  I  1802.  Consequently,  we  need  not  ex- 
amine the  sufficiency  of  the  affidavit  of  the 
opponent,  but  confine  ourselves  to  the  alle- 
gations of  the  petition  and  affidavit,  in  de- 
termining the  merits  of  the  exception. 

2.  The  question  is  whether  the  petition  dis- 
closes that  the  opponent  company,  limited, 
is  represented  by  a  person  authorized  to 
Institute  the  suit  or  opposition,  and  is  capac- 
itated to  stand  in  judgment  therein,  and 
bind  the  company  in  the  Instant  proceedings. 
The  following  is  the  opening  paragraph,  viz. : 
"The  petition  of  Joseph  Bowling  &  Com- 
pany, Limited,  a  corporation  domiciled  and 
doing  business  in  the  parish  of  Orleans,  state 
aforesaid,  with  respect,  represents  that  It  is 
a  creditor  of  the  insolvents  herein,"  etc.,— 
charging  fraud;  and  the  concluding  para- 
graph is  that,  "the  premises  considered,  your 
petitioner  prays,"  etc.  The  company  uses  its 
own  name,  and  does  not  appear  in  and 
through  its  president  vice  president,  or  any 
other  person  or  officer  for  the  purpose  of 
bringing  the  suit  It  is  the  accompanying 
affidavit  alone  that  employs  the  name  of 
B.  W.  Bowling,  vice  president   This  was 
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quite  necessary,  for  the  reason  that  the  cor- 
poration could  not  make  the  affidavit,  though 
it  was  perfectly  competent  tor  it  to  sue  in 
Its  corporate  name.  The  law  declares  that 
"corporations  shall  have  power  and  author- 
ity," among  other  things,  to  "sue  and  be 
sued  In  their  corporate  name."  Rev.  St 
I  eSi.  It  further  declares  that  corporations 
must  liave  a  name  given  to  them,  and  that 
"It  is  in  that  name  they  must  sue  and  be 
sued,  and  do  all  th^  legal  acts."  Rev.  Civ. 
Oode^  art  432.  But  these  provisions  only 
go  to  the  power,  authority,  and  capacity 
of  corporations.  We  must  look  Into  the  Code 
of  Practice  to  find  the  manner  in  which 
cc«i>orations  must  enter  courts  of  Justice 
in  the  assertion  of  tueir  rights;  and,  examin- 
ing Its  provisions,  (article  112,)  we  find  that 
"bodies  corpwate,  and  chartered  institutions 
act  Judicially  through  their  proper  represents 
attves,  imder  the  name,  w  title  given  to 
them  in  the  act  of  incorporation."  Not  only 
must  a  corporation  sue  "under  the  name  or 
title  given  to  It  in  the  act  of  incorporation," 
but  it  can  only  act  Judicially  through 
"its  proper  representatives."  The  case  of 
Oil  Tank  Go.  v.  Scott,  83  La.  Ann.  946,  was 
one  to  restrain  the  defendant  from  infrin- 
ging Its  trade-mark,  and  the  defendant  ten- 
dered the  exception  that  the  plaintiff  corpo- 
ration did  not  appear  through  its  proper 
officer,  as  required  by  law.  Of  this  excep- 
tion the  court  said:  "The  petition  was  in  the 
name  of  the  corp<Mrati(»i,  without  the  desig- 
nation of  any  oBycet.  The  exception  was 
cumulated  with  the  merits,  and,  on  trial, 
it  was  proved  that  the  action  had  been 
brought  by  the  presidmt,  with  the  approval 
of  the  board  of  directors.  This  cures  the 
defect"  The  theory  of  that  decision  is  that 
plaintiff's  failure  to  state,  in  its  petition,  the 
name  of  the  proper  representatives  through 
whose  instrumentality  the  suit  is  brought, 
was  a  defect,  but  that  the  defect  had  been 
remedied  by  the  cumulation  of  the  exertion 
with  the  merits,  and  the  proof  having  been 
administered,  on  the  trial  of  the  merits, 
that  suit  had  been  brought  with  the  author- 
izati<m  of  the  board  of  directors.  There  can 
be  no  doubt  of  the  correctness  of  that  rul- 
ing, as  the  exception  was  tried  with  the 
merits,  and  the  objection  fully  met  by  evi- 
dence that  the  suit  was  duly  authorized. 
In  this  case  the  exception  is  directed  against 
the  petition  and  accompanying  affidavit;  and, 
notwithstanding  it  was  unnecessary  for  the 
pnrpoees  of  the  opposition,  yet  it  may  be 
properly  considered,  for  the  purpose  of  de- 
to'mining  the  sufficiency  of  the  averments 
ot  the  petition;  and,  thus  considering  the 
I>etiti<Mi  and  affidavit,  it  is  evident  that  the 
suit  was  apparently  authorized,  the  vice 
president  of  the  corporation  having  made 
same,  affirming  the  truth  and  correctness 
of  the  allegations  of  the  petition.  We  can- 
not doubt  that  the  suit  was  authorized,  nor 
that  B.  W.  Bowling,  vice  president  of  the 
coriraratlon,  represented  the  corporatl(Mi  In 


Instituting  the  suit;  that  Is  to  say,  !n  inak- 
Ing  the  opposition.  The  exception  was  Im- 
properly sustained,  and  the  Judgment  ap- 
pealed frcMn  must  be  reyersed.  It  Is  there- 
fore ordered  and  decreed  that  the  Judgment 
appealed  from  be  annulled  and  reversed,  and 
it  Is  further  wdered  and  decreed  that  the 
exception  be  overruled,  and  the  opposition 
reinstated,  and  the  cause  remanded  to  the 
court  a  qua,  for  trial  according  to  law;  costs 
of  appeal  to  be  taxed  against  the  appellees 
and  those  of  the  lower  court  to  await  final 
Judgment  therein. 


(46  lA  Ann.  SGI) 
Snccesaion  of  GAINBS.    (No.  11,241.) 
(Supreme  Court  of  Louisiana.    Nov.  20,  1893.) 

ASHINISTOATION— TOBEIsa  AND  Akchxart— Du- 
TBIBOTIOX  OF  ASSBTI. 

1.  The  power  of  conrts  to  order  the  remis- 
sion of  the  funds  belonging  to  a  foreign  succes- 
sion to  the  representatives  of  the  succession 
authorized  to  receive  them,  by  the  conrts  of  the 
domicile  of  the  deceased,  we  consider  undonbt- 
ed.  Its  exercise  is  neceBsarilj  a  matter  of  dis- 
cretion, depending  on  the  circumstances  of  each 
case,  and  is  a  consequence  of  the  comity  which 
prevails  l>etween  nations  in  amity  with  each 
other. 

2.  The  interests  of  commerce  and  civiliza- 
tion require  that  this  comity  should  be  carried 
ilito  ^ect  by  our  tribunals. 

3.  It  is  done  in  Bngiand  and  in  other  states 
of  the  Union,  in  analogous  and  similar  cases; 
and,  wherever  the  rights  of  our  citizens  are  not 
affected  by  the  act  to  be  done,  it  is  the  duty 
of  this  court  to  act  on  a  principle  which  is 
impressed  upon  us  equally  oy  an  enlightened 
policy  and  a  certainty  that  it  will  tend  to  the 
great  purposes  of  Justice. 

On  Rdiearing. 
LThe  court  having  recognized  the  validity 
of  the  Judgment  probating  the  will  of  Myra 
Clark  Gaines,  pronounced  in  New  York,  in 
which  was  the  domicile  of  the  teBtator,--<he 
legatees  and  creditors  being  before  the  court, 
and  applying  to  be  paid  here, — the  assets  in  this 
state  of  the  succession  are  ordered  to  be  dis- 
tributed here,  and  legatees,  creditors,  and  all 
other  parties  in  interest,  are  ordered  paid  from 
the  funds  on  hand. 

2.  The  case  is  remanded  for  the  disposition 
of  the  prop^ty,  and  the  passing  upon  questions 
at  issue.  In  accordance  with  views  expressed. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 
•  Petition  In  opposition  by  William  B.  Daven- 
port, temi)orary  administrator  In  the  state 
of  New  York  of  Myra  dark  Gaines,  de- 
ceased, and  others,  to  recover  surplus  assets 
in  the  hands  of  decedent's  Louisiana  admin- 
istrator. From  the  Judgment  roidered,  op- 
ponents appeal    Modified. 

Browne  &  Choate  and  Richard  De  Gray, 
for  appellants  Harman,  Benson,  Gaines,  and 
Mazarat  Farrar,  Jones  &  Kruttschnltt,  for 
appellant  W.  B.  Davenport  Thomas  J. 
Semmea,  for  appellees  the  administrator  and 
the  Whitney  heirs.  Bouse  &  Grant,  for  ap- 
pellees the  Christmas  heirs. 

WATKINS,  J.  The  object  of  this  suit  is 
the  recovery  by  tbo  New  York  admlnistni- 
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tor  of  fhe  primary  sacoesslon  of  the  de- 
ceased. In  that  state,  of  the  residuum  of  as- 
sets of  the  ancillary  succession,  In  the  state 
of  Louisiana,  from  the  administrator  apitolnt- 
ed  undMT  the  laws  thereof,  and  for  their  re- 
moval to  the  probate  court  of  Kings  county, 
N.  Y.,  for  the  purpose  of  administration  and 
distribution  under  and  in  puisxumce  of  the 
laws  of  that  state,  and  of  the  provisions  of 
the  will  of  the  deceased,  therein  admitted  to 
probata  The  demand  of  the  New  York  ad- 
ministrator, as  weU  as  that  of  certain  lega- 
tees under  the  probated  will,  is  resisted 
mainly  on  two  grdtands,  ▼!&:  (L)  That  the 
allowance  of  such  an  application  is  within  the 
discretion  of  the  courts  of  this  state,  and 
this  is  not  a  proper  case  tor  Its  exerdse. 
<2)  That  our  Civil  Code  requires  a  complete 
administration  within  this  state  of  the  suo- 
cession  of  nonresidents,  and  that  the  courts 
of  this  state  should  deal  with  them  as  If  tb^ 
were  domestic  estates. 

The  facts  necessary  to  be  stated  as  perti- 
nent to  the  Issues  involved,  and  in  order  to  a 
dear  understanding  of  same,  are  as  follows, 
viz.:  On  the  6th  of  January,  1885,  Mrs. 
Gaines  made  her  will  in  the  city  of  New  Or- 
leans, and  died  in  this  city  on  the  0th  of 
that  month,  though  she  was  at  that  time  a 
citizen  and  resident  of  the  state  of  New  York, 
and  temporarily  absent  ther^rom.  Soon 
afterwards  the  persons  named  In  said  will 
as  joint  testamentary  executors  thereof  pre- 
sented same  to  the  civil  district  court  for 
the  parish  of  Orleans,  In  Louisiana,  for  pro- 
bate, but  its  probate  was  refused  on  the 
ground  that  it  was  informal,  and  not  enti- 
tled to  probate  imder  the  laws  of  Louisiana; 
though  reserving  proponents'  right  to  pre- 
sent said  wUl  in  Washington,  O.  C,  the  sup- 
posed residence  of  the  deceased  at  the  time 
of  her  demise.  On  appeal  to  this  court  of 
another  branch  erf  the  case,  the  Judgment  of 
the  lower  court  was  affirmed,  (38  La.  Ann. 
123;)  the  proponents  of  this  particular  will 
having  acquiesced  in  the  Judgment  rendered 
In  the  court  below.  There  subsequently 
arose  a  c(«troversy  in  the  courts  of  this 
state,  in  1889,  between  one  of  the  Christmas 
grandchildren  and  one  of  the  Whitney  grand- 
children, over  the  adminlstratloa  of  the 
Louisiana  succession  of  deceased;  and  it  was 
decided  in  favor  of  the  latter,  who  was  duly 
qualified,  (42  La.  Ann.  699,  7  Sonth.  788;) 
the  sole  asset  thereof  being  a  Judgment 
against  the  city  of  New  Orleans  for  the  sum 
of  $923,788.  Ccmtemporaneously  with  these 
proceedings  in  Louisiana,  others  were  in- 
augurated in  the  surrogate's  court  of  Kings 
county,  N.  T.,  for  the  puri)ose  of  obtaining 
th«%in  the  probate  of  the  aforesaid  will  of 
Mrs.  Oalnes,  and  which  resulted  in  a  Judg- 
ment of  the  latter  court  on  the  24th  of  June, 
1891,  probating  It;  and  thereunder  William  B. 
Davenport,  of  New  York,  was  appointed  tem- 
porary administrator  of  the  decedent's  estate. 
In  pursuance  of  the  laws  of  that  state.  Sub- 
sequently, the  administrator  ot  the  Louisiana 


succession  of  deceased  filed  an  aocoont, 
wherein  are  exhibited  sundry  large  amounts 
as  having  beoa  paid  and  disbursed,  and  cer- 
tain others  as  of  doubtful  validity,  the  pay- 
ment whereof  ought  to  be  refused;  show- 
ing a  large  cash  surplus  to  his  credit,  unex- 
pended. The  recognized  legal  heirs  of  the 
deceased  appeared  therein,  and  preferred 
claim  to  this  surplus;  and  their  demands  are 
resisted  by  five  different  alleged  legatees  of 
the  deceased  under  the  will  that  was  pro- 
bated by  the  New  York  court,— the  aggregate 
of  whose  claims  being  about  $55,000,— and 
also  by  the  New  York  administrator.  These 
various  parties  appeared  by  way  of  opposi- 
tions to  the  account  and  the  demands  of 
the  heirs  to  be  placed  in  possession,  and  sub- 
stantially claimed  "that  the  balance  of  the 
funds  or  assets  here  remaining  after  the 
payment  of  all  debts  here  proved  should  be 
paid  over  to  said  Daveniwrt,  temporary  ad- 
ministrator, for  distribution  by  the  surro- 
gate's court  aforesaid,"  and  coupled  with 
their  demand  the  prayer  that,  in  the  alterna- 
tive, that  said  relief  should  be  refused,  the 
court  should  order  the  Louisiana  administra- 
tor to  pay  same  out  of  the  funds  In  his 
hands.  The  special  averments  of  Daven- 
port's opposition  are  to  the  effect  that  there 
are  large  legacies  that  were  created  by  said 
will,  and  debts  due,  and  others  contested, 
which  must  necessarily  be  adjusted,  paid, 
or  rejected  by  the  New  York  administrator 
after  same  had  been  passed  upon  by  said 
probate  court;  and  for  that  purpose  he 
prayed  "that  the  said  residue  of  the  estate 
here  remaining,  after  the  payment  of  all  the 
debts  here  estahUshed,  be  paid  over  to  him 
for  administration  In  Kings  county,  N.  Y." 
Its  further  averment  is  that,  under  the  laws 
of  New  York,  he,  as  temporary  administra- 
tor, has  all  the  powers  of  an  administrator 
with  a  wlU  annexed,  or  dative  testamentary 
executor  under  the  law  of  Louisiana,  and 
that  there  are  legacies  created  by  said  wiU, 
and  debts  due  by  persons  domiciled  in  the 
state  of  New  York,  and  also  amounts  claimed 
to  t>e  due  to  persons  there  domiciled,  which 
claims  and  debts  must  necessarily  be  adjust- 
ed, and  paid  or  rejected,  by  the  adminis- 
trator under  the  will  of  the  deceased  in  said 
county  of  Kings,  in  the  state  of  New  York. 
Its  further  averment  is  that  large  amounts 
are  also  due  for  attorney's  fees,  costs,  and 
disbursements  In  the  matter  of  the  probate 
of  said  will,  and  In  the  matter  of  the  defeat 
of  another  so-called  "will,"  commonly  known 
SB  the  "Evans  Will,"  and  that  all  of  said 
claims  should  be  passed  upon  by  the  said 
court  of  probate  of  the  domicile  of  said  de- 
ceased. It  is  further  alleged  therein  that  the 
administration  of  the  deceased's  estate  In 
Louisiana  has  been  purely  auxiliary,  and  for 
the  purpose  of  paying  debts  due  creditors 
of  the  deceased  residing  in  this  state,  or  those 
who  have  obtained  Judgments  In  the  courts 
sitting  in  Louisiana,  After  these  recitals 
comes  the  opponent's  prayer  for  the  surren- 
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d«r  and  delivery  to  him  of  the  surplus  of 
fonds  remaining  in  tlie  administrator's  liands 
after  all  demands  against  tlie  Louisiana  es- 
tate have  been  paid  and  fully  satisfied.  The 
foregoing  summary  of  established  facts,  and 
the  truth  of  opponents'  averments  of  fact, 
are  conceded,  leaving  for  discussion  and  de- 
cision only  the  two  questions  of  law  hereto- 
fore propounded. 

On  the  trial,  all  of  said  oppositions  were 
dismissed,  and  the  administrator's  demands 
were  rejected;  the  Judgment  reserving  the 
right  of  the  legatees  to  make  dalm  for  their 
legacies  from  the  Louisiana  administrator,  or 
heirs,  in  case  the  court  should  order  the  reg- 
istry and  execution  of  the  decedent's  will.  In 
a  different  proceeding  In  the  same  succession, 
in  Louisiana,  the  lower  court  rejected  and 
disallowed  the  will  which  had  been  probated 
in  New  York,  and  from  that  Judgment  an 
appeal  was  prosecuted  to  tills  court;  and 
same  has  this  day  been  decided,  and  the 
Judgment  appealed  from  reversed.  14  South. 
233.  In  80  deciding,  the  purport  of  our  0];dn- 
lon  1b  that  the  probate  of  said  will  In  New 
York  is  recognized  "to  the  extent  necessary 
to  make  it  the  basis  of  claims  predicated 
upon  it  as  such," — the  will  of  deceased.  It 
Is  further  to  the  effect  that  the  administration 
of  the  estate  of  Mrs.  Gaines  in  Louisiana  is 
ancillary  merely,  and  that  the  administration 
thereof  In  Kings  county,  N.  Y;,  Is  the  primary 
administration  of  her  estate;  same  having 
been  inaugurated  at  the  plnce  of  the  dece- 
dent's domicile,  and  predicated  upon  her 
will.  It  is  further  held  that  these  recognized 
and  established  facts  must  be  given  effect 
In  the  courts  of  Louisiana  as  established 
facts.  It  necessarily  follows  from  that  Judg- 
ment that  the  opponents  cannot  make  claim 
for  the  legacies  either  from  the  Louisiana 
administrator  or  heirs,  inasmuch  as  the 
will  of  the  deceased  has  not  been  ordered  to 
be  registered  and  executed  here.  And  Just 
here  it  must  be  observed  and  borne  in  mind 
that  the  controversy  contemplates  no  fur- 
ther act  of  administration  in  Louisiana,  bat, 
on  the  contrary.  It  proceeds  upon  the  opposite 
hypothesis,— that  the  ancillary  succession 
here  has  been  closed  and  terminated  by  the 
payment  of  all  the  claims  proved  or  provable 
here,  only  contemplating  the  removal  of  the 
residue  of  assets  afterwards.  Hence,  the 
question  arises  whether  opponents  have 
made  out,  under  the  law,  a  proper  case  for 
the  transfer  of  the  residuum  of  the  ancillary 
succession  in  Louisiana  to  the  probate  court 
In  Kings  county,  N.  Y.,  for  administration 
there  according  to  law  and  the  provisions  of 
the  will.  The  question  arose  and  was  de- 
cided In  the  case  of  GraviUon  y.  Richard's 
Ex'r,  13  La.  293,  In  which  Judge  Eustis,  the 
organ  of  the  court,  expressed  the  opinion 
of  the  court  as  follows,  viz.:  "The  power  of 
comta  to  order  the  remission  of  the  funds 
belonging  to  a  foreign  succession  to  the  rep- 
resentatives of  the  succession  authorized  to 
receive  them  by  the  courts  of  the  domicile 


of  the  deceased,  we  consider  undoubted.  Its 
exercise  is  necessarily  a  matter  of  discretion, 
depending  on  the  circumstances  of  each  case, 
and  Is  a  consequence  of  that  comity  which 
prevails  between  nations  In  amity  with  each 
other.  The  interests  of  commerce  and  of 
civilization  require  that  this  comity  should 
be  carried  into  effect  by  our  tribunals.  It  is 
done  in  England  and  In  other  states  of  the 
Union,  In  analogous  and  similar  cases;  and, 
whenever  the  rights  of  our  citizens  are  not 
affected  by  the  act  to  be  done,  we  shall  feel 
ourselves  bound  to  act  on  a  principle  which 
Is  Impressed  upon  us  equally  by  an  en- 
lightened policy  and  a  certainty  that  it  will 
tend  to  the  great  purposes  of  Justice.  •  •  • 
We  therefore  determine  that,  as  the  interests 
of  no  one  will  t>e  injured  thereby,  that  the 
court  of  probates  ought  to  have  placed  the 
funds  of  the  estate  at  the  disposal  of  the 
syndics  and  curator  of  the  vacant  estate, 
for  the  purpose  of  their  being  transmitted 
to  the  place  of  domicile  of  the  deceased  for 
distribution."  The  same  principle  was  recog- 
nized and  reannounced  in  Mouraln  v.  Poy- 
dras,  6  La.  Ann.  151,  and  again  in  Succession 
of  Taylor,  28  La.  Ann.  367,  and  we  are 
aware  of  no  decision  of  this  court  to  the 
contrary.  The  cases  cited  by  counsel  for 
the  Louisiana  administrator  and  heirs  (Hen- 
derson's Heirs  V.  Host,  15  La.  Ann.  405,  and 
Succession  of  Butler,  3U  La.  Ann.  890)  are 
dissimilar  to  this  case.  In  that  the  demands 
of  foreign  administrators  were  rejected  on 
the  ground  that  they  exhibited  no  legal  title 
to  Interfere  with  existing  administrations  un- 
der the  local  law  before  same  had  been  con- 
cluded by  the  payment  of  debts  and  charges 
against  the  ancillary  succession.  Nor  are 
the  provisions  of  article  1220  of  the  Civil 
Code  opposed  to  the  principle  we  have  quot- 
ed from  the  cases  cited;  the  evident  inten- 
tion of  that  article  being  to  require  the  ad- 
ministration of  the  successions  of  persons 
domiciled  but  of  the  state  only  to  the  ex- 
tent of  paying  debts  by  them.  The  legis- 
lative act  of  1842  simply  requires  a  foreign 
executor  to  furnish  bond  and  security  before 
he  can  undertake  the  administration  of  an 
estate  In  Louisiana.  On  this  question  the 
New  York  Jin-Ispnidence  conforms  to  our 
own.  See  Despard  v.  Ohurchlll,  53  N.  Y.  192, 
and  Parsons  v.  Lyman,  20  N.  Y.  103.  The 
supreme  court  has  likewise  held  in  Wilkins 
V.  EUett,  9  Wall.  740. 

In  the  brief  of  the  opponents'  counsel  the 
following  pertinent  questions  are  propound- 
ed, viz.:  "If  the  power  of  the  foreign  ex- 
ecutor to  receive  the  assets  belonging  to  an 
estate,  and  which  are  beyond  the  territory 
of  the  state  In  which  he  Is  appointed.  Is  de- 
nied, and  he  has  no  right  to  ask  the  adminis- 
trate of  the  ancillary  estate  to  turn  the 
residuum  over  to  him,  how,  we  ask,  is  tiie 
residuum  ever  to  get  to  the  parent  or  primary 
administration  for  distribntlon?  If  the  for- 
eign executor  must  apply  and  qualify  htsee, 
and  become  an  officer  of  this  court,  how  Is 
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he  to  get  the  fand  In  this  court  to  the  court 
under  which  the  parent  sncceeslon  Is  being 
administered?  Must  he,  as  an  <^cer  of  this 
court,  settle  with  himself  as  an  officer  of  the 
nther  court?  And,  if  yes,  does  he  then  do 
anything  more  than  he  is  asking  to  have 
done  now,  to  wit,  to  bare  an  officer  of  this 
court  turn  over  the  remaining  residuum  to 
the  officer  of  that  other  court?  If  his  right 
to  receive  is  only  (in  a  case  like  the  present, 
where,  under  the  law  of  New  Ycwk,  he  is 
vested  with  title)  coextensive  with  the  ter- 
rltorial  limits  of  the  state  of  his  appointment, 
how  is  he,  when  made  an  office  of  this  court, 
with  a  grant  of  ppwer  which  can  only  be,  on 
the  same  theory,  coextensive  with  the  limits 
of  this  state,  to  get  the  personal  iH-op€rty 
here  beyond  the  limits  of  this  state?  If  such 
was  the  law,  the  pwsonal  property  here 
could  never  be  gotten  beyond  the  limits  of 
the  state  where  the  same  may  be  found,  to 
pay  the  debts  and  legacies  that  might  be 
due  at  the  testator's  domicile." 

In  oar  opinion,  these  questions  find  a  cor- 
rect answer  and  solution  in  the  decisions 
above  quoted;  and,  on  the  authority  of  the 
same  principles  of  JnrlsiMiidaice  th»ein 
f<M>mulated,  we  bold  that  the  New  York 
adminlstratcM:  is  legally  and  rightfully  en- 
titled to  have  the  residuum  of  the  assets  of 
the  succession  of  the  deceased,  remaining  in 
the  hands  of  the  Louisiana  administrator 
after  all  debts  and  charges  therein  have  been 
fully  paid  and  discharged,  removed  unto  the 
surrogate's  court  of  Kings  county,  state  of 
New  York,  there  to  be  administered  and  dis- 
tributed according  to  law,  and  in  conformity 
with  the  will  of  the  deceased. 

We  further  hold  and  decide  that  the  oppo- 
sitions wwe  incorrectly  ovMTuled  and  dis- 
missed, and  that  same  should  be  reinstated 
and  sustained,  to  tbe  extent  of  authorizing 
the  transfer  of  the  residuum  of  the  assets 
to  the  surrogate's  court  of  Kings  county, 
N.  X.,  the  rights  of  the  opposing  legatees 
to  there  assert  their  claims  being  fully  re- 
served. 

We  further  hold  and  decide  that  the  de- 
mand of  the  legal  heirs  to  be  put  into  pos- 
session of  said  residuum  of  assets,  as  an 
inheritance,  was  improperly  sustained,  and 
must  be  rejected  and  disallowed. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  amended  and 
reversed  in  the  following  particulars,  viz.: 
First  By  rejecting  and  disallowing  the  de- 
mands of  the  legal  heirs  of  Mrs.  Oaines  to 
be  placed  in  possession  of  the  residuum  of 
the  assets  of  her  ancillary  succession  after 
debts  and  charges  have  been  paid.  Second. 
So  as  to  reinstate  the  oppositions  of  the  lega- 
tens  and  of  tbe  New  York  administrators, 
and  to  recognize  and  specially  reserve  the 
right  of  said  legatees  to  present  their  de- 
mands in  the  New  York  court  conformably 
to  law,  and  to  have  same  therein  Judicially 
determined  contradictorily  with  said  New 
York   administrator.    Third.  So  as    to   sus- 


tain tbe  demands  of  the  opponents,  requiring 
the  residuum  of  assets  in  the  hands  of  the 
administrator  of  the  ancillary  succession  in 
Louisiana  to  be  transferred  to  the  surrogate's 
court  of  Kings  county,  state  of  New  York. 

And  it  is  further  or6ered  and  decreed  that 
the  demands  of  the  legal  heirs  to  be  placed 
in  possession  of  tbe  residuum  of  the  succes- 
sion be  rejected  and  disallowed;  that  the 
rights  of  the  opposing  legatees  be  reserved 
to  present  and  have  their  claim  determined 
in  the  New  York  court  without  prejudice; 
and  that  the  administrator  of  the  ancillary 
succession  in  Louisiana  be  ordered  and  re- 
quired to  transmit,  in  proper  form  of  law, 
to  the  surrogate's  court,  Kings  county,  N.  Y., 
the  residuum  of  assets  remaining  in  his 
hands  after  all  debts  and  charges  against 
said  ancillary  succession  have  been  paid  and 
discharged.  It  is  further  and  finally  ordered 
and  decreed  that  in  the  foregoing  particulars 
the  account  of  the  administrator  be  amended, 
and  in  all  other  respects  approved,  and  that, 
as  amended,  the  Judgment  appealed '  from 
be  affirmed;  costs  of  oppositions  and  appeal 
to  be  taxed  against  administrator  and  ap- 
pellees. ' 

PARLANGE,  J.,  takes  no  part 

On  the  Matter  of  Rehearing. 
(Feb.  12,  1804.) 

BREAUX,  J.  Tbe  appellees  applied  for  a 
rehearing,  and  for  a  modification  of  the  de- 
cree so  as  to  allow  payments  here  to  the  lega- 
tees under  the  will.  In  their  application  the 
legatees  represent  that  all  the  legatees  are  be- 
fore the  court  They  allege  that  the  records 
do  not  disclose  that  Mrs.  Gaines  was  indebt- 
ed in  New  York,  and  that  there  is  no  legal 
necessity  to  send  the  legatees  to  that  city  to 
get  their  money;  that  no  creditor  from  New 
York  has  asked  a  transfer  of  the  fimds  to 
that  state;  and  that  the  transfer  of  the  funds 
is  a  matter  of  discretion,  depending  upon  the 
circumstances  of  each  case. 

This  court  having  decreed  that  the  domicile 
of  Mrs.  Gaines  was  in  New  York,  attention 
is  directed  to  the  fact  that  though  the  dece- 
dent was  domiciled  in  New  York,  and  the  ad- 
ministration was  auxiliary,  only,  in  this  state, 
the  legatees,  distributees,  and  creditors  may 
recover  amounts  due  them  out  of  the  assets 
here.  In  support  of  the  application  the  fol- 
lowing cases  were  cited:  In  re  Hughes,  05 
N.  Y.  55;  Harvey  v.  Richards,  1  Mason,  381. 
Speaking  for  the  court  Judge  Story,  regard- 
ing the  lex  rei  sitae,  in  this  last  case,  says: 
"Why  should  not  legatees  and  distributees  be 
entitled  to  recover  out  of  the  assets  here,  as 
well  as  creditors?  It  is  true  that  legatees 
claim  by  the  bounty  of  the  testator,  but  it  is 
a  legal  right,  as  fixed  and  vested  as  the  right 
of  a  creditor.  And,  as  to  distributees,  the 
case  is  still  stronger;  for  that  rests,  not  on 
the  boimty  of  the  intestate,  but  on  the  law  of 
the  land,  which  at  tbe  same  time  enables  the 
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creditoi;  to  receive  his  debt  out  of  tbe  aasets^, 
and  the  next  of  kin  to  claim  the  residue." 
Upon  the  authority  of  this  decision  from 
whi<di  we  hare  Just  quoted,  appellees  prin- 
cipally r^ed  in  their  application  tat  a  re- 
hearing. The  appellants  also  filed  a  brief  on 
the  application  for  a  rehearing,  from  which 
we  quote:  "The  validity  of  the  wUl  of  Mrs. 
Qalnes  being  fully  established— First,  by  the 
decision  of  the  surrogate's  court  of  Elings 
county,  N.  Y„  declaring  it  to  be  the  last  will 
of  tbe  testatrix,  and  a  valid  will  of  real  and 
personal  estate;  second,  by  the  recognition 
thereof  as  such  last  will  by  decree  of  this 
court  In  No.  11,193,  (14  South.  233;)  aud, 
third,  by  the  admission  of  all  parties  in  inter- 
est now  before  the  court.  In  their  application 
for  the  modification  of  the  decree  herein,— 
the  title  of  the  legatees  to  their  respective 
amounts  therein  named  is  beyond  dispute, 
for  they  are  settied  by  both  the  Judgment  of 
the  comt  and  the  admission  of  all  parties  in 
interest  This  being  the  case,  it  can  make  no 
difference  where  tiie  legacies  provided  for  In 
the  will  are  paid,- whether  in  the  home  or 
the  ancillary  succession."  The  court  ordered 
that  the  parties  In  Interest  be  heard  regard- 
ing the  modification  of  our  decree,  so  as  to 
avoid,  as  much  as  possible,  the  Incurring  of 
further  costs  and  expenses  at  the  home  suc- 
cession, where  there  are  no  assets.  At  this 
hearing  all  the  parties  in  Interest  were  pres- 
ent, and  consented  to  a  modification  of  our 
former  decree,  in  order  that  the  respective 
claims  represented  be  paid  here,  except  the 
counsel  for  the  administrator  of  the  home 
succession,  in  New  York,  who,  though  not  a 
party  to  the  agreement,  interposed  no  special 
objection,  but  asked,  if  modification  of  the 
decree,  as  applied  for,  be  granted,  that  the 
right  of  his  client,  the  temporary  administra- 
tor, and  of  all  creditors  who  might  recover 
through  his  administration  of  the  home  sno- 
cession.  In  New  York,  be  reserved,  that  the 
validity  of  these  claims  and  charges  may  be 
established  before  the  court,  contradictorily 
with  the  other  parties  in  Interest,  in  the  set- 
tlement, in  so  far  as  relates  to  the  succession 
funds  here. 

Under  the  circumstances,  payment  can  be 
ordered  by  the  court  of  all  funds  in  this  state. 
A  final  settiement  may  be  made  of  tbe  succes- 
sion, BO  far  as  relates  to  these  funds.  The 
consent  of  the  legatees  and  of  the  creditors 
of  the  succession  support  the  application  to 
pay  tbe  funds  on  hand  to  the  legatees,  dis- 
tributees, and  credItor&  It  would  serve  no 
useful  piupose  to  compel  the  Interested  par- 
ties and  all  claimants  to  abandon  their  pleas 
here,  in  a  court  of  competent  jurisdiction,  to 
renew  them  in  another  tribunal.  The  funds, 
being  within  the  court's  jurisdiction,  may  be 
paid  here,  and  Indnded  in  the  settiement  of 
the  ancillary  succession  in  this  state. 

The  question  of  the  judicial  agency  through 
which  tbe  settiement  shall  now  be  made 
arises.  Shall  the  present  administrator  con- 
tinue in  the  discharge  of  his  trust,  or  shall 


an  executor  qualify  under  the  wSI?  It  de- 
volves upon  us  to  determine. 

O^e  last  will  and  testament  of  Myra  Clark 
Oalnes  appoints  two  executors.  One  of  the 
two  survives,  and  is  a  resident  of  the  city  of 
New  Orleans.  This  will  has  been  probated, 
and  recognition  given  by  this  court  to  the  au- 
thority of  a  judgment  pronounced  in  a  sister 
state,  probating  the  will,  and  ordering  the 
execution  of  its  terms.  The  jndgm^t  having 
been  rendered  by  the  court  having  jurisdic- 
tion of  the  domicile  of  tbe  testatrix,  a  valid- 
ity now  exists  not  previously  recognized.  It 
follows  that  tbe  payment  should  be  made  by 
the  executor  named  by  the  testatrix,  and  that 
these  funds  should  be  imder  his  administra- 
tion. The  present  administrator  will  have 
to  account  to  the  executor  appointed  under 
the  win. 

It  was  stated  in  argument  for  a  rehearing 
that  certain  payments  had  been  made  by  the 
administrator  here  on  certain  legacies;  and 
it  was  said  on  bdialf  of  the  appellants  that 
these  payments  rtiould  be  ignored,  and  that 
the  assets  should  be  accounted  for  by  the  ad- 
ministrator to  the  executor,  without  reference 
to  these  payments.  That  Issue  not  being  be- 
tare  the  court,  it  Is  not  decided,  but  left  to 
be  first  passed  upon  by  the  court  of  the  first 
Instance.  All  rights  are  reserved  to  the  ad- 
ministrator, contradictorily  with  the  executor 
who  may  be  appointed,  to  prove  the  legality 
and  correctness  of  these  payments  on  legacies 
and  advances  to  the  heirs,  if  any  have  been 
made. 

It  is  therefore  ordered,  adjudged,  and  de. 
creed:  That  this  case  be  remanded  to  the 
court  a  qua,  to  be  proceeded  with  in  accord- 
ance with  the  law  and  the  views  herein  ez- 
pressM.  That  the  legacies,  debts,  and 
charges  be  paid  here,  and  complete  settio- 
ment  made  with  legatees,  distributees,  and 
creditors,  to  the  extent  of  the  funds  on  hand, 
and  that  a  final  accounting  be  given  and  final 
account  filed  by  the  executor  of  his  admints- 
tratiom  of  these  funds,  and  of  the  ancillary 
succession  in  this  state.  After  all  legal 
claims  and  charges  on  the  part  of  legatees, 
distributees,  and  creditors  shall  have  been 
paid,  and  all  entitled  to  any  part  of  those 
funds  settied  with,  If  there  be  a  reaidnum,  as 
per  final  account  of  the  executor,  that  the 
residuum  be  transferred  to  tiie  legal  repre- 
sentative of  the  estate  authorized  to  receive 
it,  in  the  surrogate's  court  of  Kings  county, 
N.  Y.  That  upon  proper  application  an  exec- 
utor be  appointed  to  execute  the  wUl  of  Myra 
Olark  Oalnes,  of  January  5, 1885,  probated  in 
the  surrogate's  court  of  Kings  county,  N.  Y., 
on  24th  June,  1891.  That  he  execute  the  win 
after  having  qualified,  and  that  he  account  as 
herein  ordered.  That  the  administrator  of 
the  succession  In  this  state  shall  account  to 
the  executor  thus  appointed  for  all  amounts 
received  by  him,  and  for  all  disbursements, 
and  render  full  account  of  his  gestion.  That 
all  questions  of  the  validity  and  the  effect  of 
payments  made  by  the  administrator  are  left. 
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to  be  In  the  first  Instance  passed  npon  by  tbe 
eonrt  of  original  Jmlsdlction,  with  all  needful 
Tights  to  protect  their  respective  Interests  re- 
served. That  all  the  rights  of  the  temporary 
administrator  appointed  by  the  surrogate's 
court  of  Kings  county,  N.  7.,  be  reserved,  In 
Older  that  he  may  recover  all  amounts  due 
him,  and  that  all  creditors  with  valid  claims 
be  paid  In  the  rank  due,  and  to  the  extent 
the  funds  will  pay  them.  This  Includes  all 
valid  claims  and  charges,  whether  presented 
through  the  temporary  administrator,  or  ln> 
dependently  of  his  trust,— all  to  be  proved  up 
and  recovered  contradictorily  with  all  parties 
In  Interest 

Our  former  decree  Is  set  aside.  In  so  far  as 
tt  may  be  necessary  to  make  it  conform  to 
our  decree  at  this  time,— that  portion  which 
reads:  "First.  By  rejecting  and  disallowing 
tbe  demands  of  the  legal  heirs  of  Mrs.  Gaines 
to  be  placed  In  possession  of  the  residuum  of 
the  assets  of  her  ancillary  succession  after 
debts  and  charges  have  been  paid.  Second. 
So  as  to  reinstate  the  opposition  of  the  lega- 
tees and  of  the  New  York  administrator, 
and  to  recognize  and  specially  reserve  the 
rights  of  said  legatees  to  present  their  de- 
mands in  the  New  York  court  conformably 
to  law,  and  to  have  same  judicially  deter^ 
mined  contradictorily  with  said  New  York  ad- 
ministrator." That  this  copied  portion,  and 
an  of  tbe  original  decree,  is  only  changed, 
amended,  and  annulled  to  the  extent  and  in 
these  respects  necessary  to  make  It  conform 
with  the  decree  now  rendered.  This  amend- 
ing and  annulling,  as  made,  has  become  nec- 
essary in  order  to  carry  out  the  agreement  of 
the  Interested  parties,  and  In  order  to  exer- 
cise that  discretion  the  court  has  determined 
to  exercise  in  this  case:  In  all  other  respects 
than  that  before  provided,  our  original  deci- 
sion remains.  The  case  having  been  argued, 
and  the  agreement  made  by  counsel  consid- 
ered, our  decree  Is  changed  as  above  without 
further  hearing.  Without  the  necessity  for 
a  rehearing,  the  modification  is  made,  and  re- 
hearing Is  therefore  refused. 


(4*  La.  Ann.  1»« 

STATE  V.  NASH.     (No.  11,378.) 
(Snpreme  Oonrt  of  LoniBlana.    Nov.  20,  1898.) 

0OMICIDB— JOINDEB  OF  DByEKDANTS  —  SePABATS 
TbIAM— COHTHrCAUCE— COMl^TKSCT  Of  JUBT— 

Jbopabdt— Appbai,— Bill  op  Ezcbptions— £vi- 

DBNCB— TbBEATS  OF  DECEASED. 

1.  There  Is  no  reason  sngsested.  Justifying 
a  separation,  from  the  general  rule  confemng 
npon  the  district  attorney  the  right  to  determine 
the  order  in  which  criminal  cases  shall  be  tried. 

2.  The  defendant  has  no  right  to  a  post- 
ponement of  his  case  to  await  the  result  of  the 
trial  of  another  case. 

S.  There  was  nothing  to  show  that  there 
was  any  such  feeling,  opinion,  or  prejudice  as 
would  prevent  a  fair  trial  in  selecting  the  tales 
Jurors  in  the  manner  they  were  selected. 

4.  Reason  and  authority  sustain  the  right 
«f  the  court  to  discharge  a  Joiy  In  cases  of 
^lysical  or  moral  necessity. 


6.  After  a  Juror  has  been  accepted,  if  It  be 
discovered  that  he  is  incompetent  to  serve,  he 
may,  in  the  exercise  of  a  sound  discretion,  he  set 
aside  by  the  court  at  any  time  before  evidence 
goes  to  the  Jury. 

6.  Jeopardy  cannot  begin  before  the  case  Is 
opened  before  the  Jury  and  the  indictment  is 
read.  At  what  time  thereafter  it  begins  is  not 
essential  to  decide  in  this  case. 

On  Rehearing. 

1.  In  this  state  the  right  of  an  accused  hi 
a  criminal  case  to  introduce  testimony  as  to 
threats  on  the  part  of  the  deceased,  and  as  to 
his  character  as  a  violent,  quarrelsome  man,  is 
not  alwolute.  Such  testimony  is  only  excep- 
tionally admissible,  and  the  condition  precedent 
npon  which  it  is  sidmiaslble  is  that  the  district 
Judge  should  hare  found  that,  under  the  evi- 
dence in  the  case  as  a  whole,  the  question  of 
the  commission  by  the  deceased  of  an  overt  act 
had  been  proved,  and  had  become  legally  a  rel- 
evant fact.  In  dealing  with  that  question  this 
court  has  repeatedly  recognized  the  right  of  the 
district  court  to  pass  upon  the  credibility  of  the 
witnesses. 

2.  If  the  bill  of  exceptions  taken  to  the  re- 
fusal of  a  district  judge  to  admit  such  evidence 
shows  that,  even  if  certain  testimony  which  he 
had  declined  to  have  reduced  to  writing  at  the. 
request  of  the  accused  had  been  embodied  in 
fnU  in  the  bill,  it  would  be  insnlSclent  to  break 
the  force  of  the  recitals  of  the  judge  as  to  the 
otlier  testimony  in  the  case,  on  which  lie  rested 
his  conclusions  for  excluding  the  evidence,  the 
refusal  to  have  such  particular  testimony  re- 
duced to  writing  would  not  be  reversible  error, 
the  correctness  of  the  judge's  statements  as  to 
this  other  testimony  not  l}eing  controverted. 

(SyUabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Cad- 
do;  S.  L.  Taylor,  Judge. 

Kid  Nash  was  convicted  of  murder,  and 
appeals.     Affirmed. 

M.  C.  Elstner  and  Hicks  &  Hicks,  for  ap- 
pellant J.  B.  Land,  Dist  Atty.,  for  the 
State. 

BREAUX,  J.  The  defendants  were  Joint- 
ly Indicted,  tried,  and  convicted  of  murder. 
The  sentence  was  annulled  at  the  last  t«9:m 
of  court  at  Opeiousas,  and  the  case  remand- 
ed for  a  new  trial.  13  South.  732,  734. 
Severance  having  been  granted  on  the  dis- 
trict attorney's  election,  the  defendant  Nash 
was  placed  on  trial.  His  counsel,  who  also 
represehted  the  codefendant,  Harnett  moved 
that  the  case  against  him  be  tried,  and  stated 
that  they  were  not  ready  to  try  Nash.  To 
the  court's  refusal  to  Interfere  to  grant  the 
application  for  postponement  the  defendant 
Nash  excepted,  and  urged  that  he  could  not 
safely  go  to  trial  without  the  testimony  of 
his  codefendant  whose  testimony  would  be 
to  him  more  material  and  important  after  the 
trial,  whether  acquitted  or  convicted,  than 
when  the  charge  was  pending  against  him. 
The  venire  for  the  term  having  been  exhaust- 
ed, the  defendant  applied  for  the  summoning 
of  talesmen  outside  of  the  limits  of  Shreve- 
port,  and  of  the  Fourth  ward.  In  wliloh,  he 
urged,  there  was  a  deep-seated  prejudice  that 
would  render  It  Impossible  for  him  to  secure 
an  impartial  Jury.  The  Jury  had  been  Im- 
paneled to  try  the  case,  and  placed  In  tht 
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sherifTs  custody,  and  remained  from  the 
evening  on  which  they  had  been  so  impaneled 
until  the  day  following,  when  the  district  at- 
torney, In  a  written  application,  moved  for 
the  discharge  of  one  of  the  Jurors  on  the 
grounds  that  on  Iiis  voir  dire,  in  answer  to 
questions  propounded  to  Iiim  by  the  counsel 
representing  the  state,  he  had  testified  and 
said,  among  other  things,  that  be  had  no 
conscientious  scruples  against  finding  a  ver- 
dict that  would  entail  capital  punishment; 
that  in  truth  he  was  opposed  to  capital  pim- 
ishment,  and  so  announced  to  several  per- 
sona shortly  before  he  was  called  Into  tlie 
Jury  box,  which  fact  was  unknown  to  the 
state;  and  that  by  false  statements  he  was 
accepted  and  sworn.  The  court,  after  hear- 
ing evidence,  granted  the  application,  and 
discharged  the  Juror.  The  defendant  filed 
an  application  for  his  discharge  on  the  ground 
of  former  Jeopardy.  The  court  refused  to 
grant  the  application,  and  to  discharge  the 
defendant  After  the  court  had  discharged 
'  the  Juror  C.  ▲.  Eayes,  and  had  refused  to 
discharge  the  defendant,  and  had  ruled  that 
the  district  attorney  could  have  another 
Juror  selected,  the  defendant  claimed  the 
Ti{^t  of  peremptory  challenge,  which  was 
refused  by  the  court  The  court  held  that  the 
defendant  had  exhausted  his  peremptory 
challenges,  and  that  the  number  of  dial- 
lenges  could  not  be  Increased  under  any  cir- 
cumstances. Upon  the  trial,  application  was 
made  by  counsel  for  the  defendant  to  have 
reduced  to  writing,  and  made  part  of  the 
records,  all  the  evidence  bearing  upon  the 
question  of  overt  act  or  hostile  demonstra- 
tion at  the  time  of  or  preceding  the  homicide, 
for  the  purpose  of  laying  the  foundation  for 
him  to  prove  threats,  communicated  and  un- 
communicated,  against  his  life,  and  to  prove 
the  character  of  the  deceased  as  a  dangerous, 
quarrelsome,  and  vindictive  man.  The  de- 
fendant alleged  error,  to  his  great  injury  and 
prejudice,  and  the  violation  of  his  legal  and 
constitutional  right  on  the  part  of  the  court 
In  not  having  maintained  the  plea  of  "former 
Jeopardy,"  and  offered  to  file  an  application 
for  rehearing  on  his  motion  to  discharge  on 
the  ground  of  former  Jeopardy,  which  the 
court  refused  to  receive.  An  appeal  was  ap- 
plied for,  from  the  court's  action  in  refusing 
to  discharge  the  accused.  He  was  found 
guilty  as  charged.  A  new  trial  and  a  mo- 
tion in  arrest  of  Judgment  was  overruled. 
From  the  verdict,  sentence,  and  Judgment 
the  defendant  prosecuted  this  appeal. 

Order  of  the  Trial.  The  records  do  not 
disclose  that  the  case  was  called  out  of  the 
order  of  fixing.  Irregularly,  to  the  prejudice 
of  the  defendant  The  district  attorney's 
action  was  within  the  court's  direction  and 
control,  and  involves  the  performance  of  a 
duty  widi  which  It  is  not  improper  to  intrust 
him.  There  was  no  reason  suggested  to  de- 
part from  the  general  rule  conferring  upon 


him  the  right  to  determine  the  order  In  whidi 
criminal  cases  shall  be  tried. 

Relative  to  the  Postponement  of  the  Ap- 
plication Involved.  A  postponement  to  await 
the  result  of  a  trial  of  a  codefendant  after  a 
severance  has  been  granted,  in  order  that 
he  may  be  called  as  a  witness,  is  not  a  legal 
right  If  there  be  any  advantage,  it  is  not 
one  which  can  control  the  state  in  the  trial 
of  cases.  A  motion  for  postponement  to 
await  the  result  of  a  trial  was  refused  In  the 
case  of  State  v.  Ford,  37  La.  Ann.  45G. 

Refusal  of  Court  to  Order  Tales  Jurors 
from  Country  Wards.  The  court  in  declining 
to  issue  the  order  applied  for,  and  to  des- 
ignate localities  or  wards  from  which  to 
select  talesmen,  is  sustained  by  the  law 
npon  the  subject  In  the  reasons  for  the 
ruling  it  is  stated  that  there  was  nothing  to 
show  that  any  such  feeling,  opinion,  or  preju- 
dice existed  as  would  prevent  a  fair  trial.  If 
the  tales  Jurors  were  selected  In  the  manner 
pointed  out  by  law. 

Former  Jeopardy.  The  defendant  through 
his  counsel,  urges  that  be  was  In  legal  cus- 
tody when  the  Juror  Eayes  was  discharged, 
as  made  apparent  by  the  record,  and  that  he 
may  now  claim  to  be  dismissed  from  the 
cause,  and  be  no  more  prosecuted  for  the 
same  offense.  We  shall.  In  the  first  place, 
consider  the  decisions  of  this  state  on  the 
subject  In  State  v.  Patomo,  43  La.  Ann. 
614,  0  South.  442,  the  question  was  not  similar 
to  that  under  consideration.  The  nolle  pros- 
equi upon  which  the  accused  based  his  plea 
of  former  Jeopardy  was  entered  during  the 
impaneling  of  the  Jury.  The  utterances  were 
not  particularly  directed  to  a  question  simi- 
lar to  that  now  presented,  and  did  not  seelc 
to  determine  when  Jeopardy  begins.  In  State 
V.  Costello,  11  La.  Ann.  283,  the  court  says 
that  reason  and  authority  sustain  the  right 
of  the  court  to  discharge  a  Jury  in  cases  of 
evident  physical  or  moral  necessity.  The 
court  approvingly  quotes  from  Justice  Kent: 
"Bither  the  court  must  determine  when  it 
Is  requisite  to  disdiarge,  or  the  rule  must 
be  inflexible  that,  after  the  Jury  are  once 
sworn  and  charged,  no  other  Jury  can,  in  any 
event,  be  sworn  and  charged  in  the  same 
cause.  The  moment  cases  of  necessity  are 
admitted  to  form  exceptions,  that  moment 
.  a  door  is  opened  to  the  discretion  of  the 
court  to  Judge  of  that  necessity,  and  to  de- 
termine what  combination  of  circumstances 
will  create  one,"— and  refers  also  to  Justice 
Story,  who  lays  down  a  similar  doctrine. 
I  The  jurisprudence  of  our  state,  says  the  court 
'  is  in  conformity  with  those  views.    In  State 

■  v.  Diskin,  34  La.  Ann.  919,  after  three  Jurors 
i  had  been  sworn  and  accepted,  the  trial  Judge, 

■  over  the  objection  of  the  prisoner,  propound- 
ed to  each  of  the  sworn  Jurors  the  usual 
question  on  that  subject  and  ten  of  them 
answering  that  they  had  scruples,  they  were 

i  excluded  for  cause.    The  court's  action  was 
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mstalned  on  appeal  The  decision  Is  guard- 
ed, and  manifests  a  desire  not  to  extend 
the  principle  too  far  In  the  direction  of  the 
court's  discretion  to  judge  of  the  necessity  of 
discharging  a  Juror  after  he  has  been  sworn 
and  accepted.  The  court  says  In  that  case: 
"We  think  it  would  be  a  mockery  of  com- 
mon sense  to  bold  tbat  the  court  would  be 
bound  to  close  its  ears  to  the  Information, 
and  to  permit  the  trial  to  proceed  before  an 
incompetent  jury,  who  could  not  find  an  un- 
qualified verdict  in  favor  of  the  state,  un- 
der any  circumstances,  however  clearly  the 
law  and  the  facts  might  sustain  and  require 
it"  In  State  v.  Moncla,  39  La.  Ann.  868,  2 
South.  814,  after  the  twelve  jurors  had  been 
selected  and  impaneled,  one  of  the  nmnber 
announced  that  he  was  sick.  The  Judge  or- 
dered the  discharge  of  the.  Juror,  and  directed 
the  sheriff  to  call  another  Juror  In  his  place. 
Defendant's  twelve  challenges  having  been 
exhausted,  defendant  objected  to  the  dls- 
<^iarge  of  the  Juror.  The  court  decided  that 
it  was  competent  for  the  trial  Judge  to  add 
another  Juryman.  The  court  in  that  case 
says:  "It  is  difficult  to  conceive  of  any  rea- 
son wliy  a  different  rule  fbould  not  prevail 
if  a  sworn  juror  should  be  taken  sick  when 
-the  eleventh  Juror  is  sworn,  than  if  his  sick- 
ness should  happen  after  the  twelfth  juror 
had  been  sworn,  and  before  any  other  pro- 
ceedings had  been  taken.  We  should  be 
loth  to  recognize  so  flimsy  a  distinction."  In 
Thompson  &  Merrlam  on  Juries,  (section  273,) 
the  doctrine  Is  announced  that  the  court  Is 
not  bound  to  suffer  the  case  to  proceed  after 
the  jury  have  been  impaneled,  when  in- 
formed of  the  fact  going  to  the  disquallflcar 
tlon  of  a  juror,  from  which  it  is  probable 
that  the  verdict  may  be  set  aside;  that  the 
obnoxious  Juror  may  be  excluded,  and  that, 
too,  although  be  has  been  sworn,  if  no  evi- 
dence has  been  introduced.  Onie  prisoner 
can  avail  himself  of  the  plea  of  once  in  jeop- 
ardy only  under  such  circumstances  as  would 
enable  him  to  sustain  the  plea  of  autrefois 
acquit  or  convict  State  v.  Blackman,  36 
La.  Ann.  484;  State  v.  Ritchie,  3  La.  Ann. 
715.  Mr.  Wharton  announces  that  "In  Illi- 
nois it  was  held  correct,  in  a  capital  case,  to 
strike  off  a  Juryman  after  the  jury  were 
sworn,  on  the  ground  that  he  was  an  alien. 
The  same  course  has  been  taken  In  Penn- 
sylvania, In  a  case  where  the  court,  aftv 
the  jury  had  been  sworn,  struck  off  a  Jury- 
man on  the  ground  that  he  was  incompetent 
from  Irreliglon  or  prejudice.  It  is  not  con- 
tended that  this  power  is  given  to  the  court 
to  be  exercised  arbitrarily,  or  without  good 
cause  to  believe  that  Interference  is  neces- 
sary to  prevent  great  Injustice  to  one  side  or 
the  other.  It  Is  to  be  used  alike  for  the  pro- 
tection of  the  public  and  for  the  security 
of  the  prisoner  in  his  right  to  an  Impartial 
trial;  alike  when  the  juror  is  so  biased,  ei- 
ther against  the  prisoner  or  against  the  gov- 
V.1480.U0.13— S9 


emment,  that  he  is  disqualified  to  sarve  oo 
the  panel."  See,  also,  Com.  v.  McCormlck, 
39  Am.  Rep.  423.  Jeopardy  cannot  begin 
before  the  case  is  opened  before  the  jury, 
nor  before  the  indictment  is  read,  or  the  ex- 
amination into  the  case  begins.  At  what 
point  thereafter  it  begins  it  is  not  necessary 
to  decide  in  this  case.  Mr.  Wharton  says 
that,  however  discordant  the  cases  may  be 
as  to  what  necessity  Justifies  a  discharge, 
they  unite  in  the  position  that,  until  the  Jury 
are  "charged"  with  the  offense  in  an  Issue 
duly  framed,— tbat  Is  to  say,  until  the  Jurj- 
is  sworn,  and  the  case  committed  to  them,— 
the  jeopardy  does  not  begin;  until  this  period 
the  defendant  Is  not  technically  In  jeopardy. 
Even  a  juror  who  la  found,  to  be  Incom- 
petent after  swearing,  but  before  opening 
the  case,  may  be  set  aside  without  vitiating 
the  procedure.  The  accused  had  not  been 
placed  in  Jeopardy,  and  has  no  right  to  bis 
discharge  on  that  ground.  The  court  In  State 
V.  Costello,  11  La,  Ann.  283,  emphatically 
announces  that  an  accused  Is  not  put  in  Jeop- 
ardy upon  the  mere  Impaneling  of  a  Jury, 
b^ore  a  word  of  testimony  has  been  heard 
against  him,  and  before  the  Jury  has  received 
any  Information  concerning  the  charge  made 
against  him  by  a  reading  of  the  indictment. 

Refusal  to  Permit  FUing  of  Application  for 
Rehearing.  The  filing  an  application  for  a 
rehearing  on  the  overruled  motion  for  his 
discharge  and  on  the  ground  of  farmer  jeop- 
ardy was  refused.  On  appeal  It  is  mani- 
fest that  the  defendant's  application  could 
not  be  entertained.  Errors  may  be  recalled 
and  corrected  at  any  time  when  apparent. 
The  defendant  cannot,  as  a  right,  have 
points  arising  during  the  trial  reconsidered, 
that  have  been  fully  argued  by  counsel,  and 
have  received  ample  consideration  from  the 
court  He  has  ample  opportunity,  at  sub- 
sequent stages  of  the  case,  to  be  heard  anew. 

Appeal.  The  defendant  also  moved  for  an 
appeal,  averring  that  he  had  a  right  to  his 
acquittal  after  the  Junnr  Hayes  had  been 
removed  from  the  panel;  and,  that  right  hav- 
ing been  refused,  from  the  order  of  refusal 
he  desired  an  appeal,  for  which  he  appUM. 
The  issues  of  a  case  cannot  thus  be  divided. 
They  are  now.  In  proper  time,  before  the 
court  after  triaL  Any  appeal  prior  to  that 
taken  would  have  been  premature. 

Removal  of  the  Juror  from  the  Panel.  In 
the  bill  of  exceptions,  counsel  in  behalf  of 
the  defendant  state  that  upon  the  applica- 
tion of  the  district  attorney,  against  their 
objection,  upon  hearing  evidence  as  to  the 
Juror's  competency,  which  was  reduced  to 
writing  and  made  part  of  their  bill,  O.  A. 
Hayes,  one  of  the  Jurors  who  had  been 
sworn,  was  removed  from  the  panel,  and  the 
district  attorney  proceeded  In  the  selection 
of  another  Juror.  The  court's  statement, 
made  part  of  the  bill.  Is  that  there  was  sat- 
isfactory reason  for  the  removal;   that  the 
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aiiBwen  to  qneirtloiiB  put  on  the  voir  dire, 
and  erldeiice  taken  on  the  motion  to  dis- 
charge. In  respect  to  the  subject  of  capital 
punishment,  were  so  equivocal  and  uncertain 
as  to  render  him  an  Unfit  Juror.  In  another 
hill,  referring  to  the  same  testimony,  he  says 
that  his  statements  were  inconsistent  and 
untrue.  The  testimony  taken  on  the  motion 
to  exclude  the  Juror  shows  that  he  swore 
on  his  voir  dire  to  his  not  being  conscien- 
tiously opposed  to  capital  punishment  Prior 
to  his  examination  on  his  voir  dire,  but  after 
he  had  been  summoned  as  a  tales  Juror,  he 
said  to  several  witnesses  that  he  would  not 
be  accepted  as  a  Juror  for  the  state,  for  he 
was  opposed  to  capital  punishment  When 
examined  as  a  witness  on  the  motion  to  ex- 
clude him  as  a  Juror,  his  answers  did  not 
satls^  the  trial  Judge  that  he  was  not  con- 
scientiously opposed  to  capital  punishment 
The  question  arises  in  this  case,  can  a  Juror 
be  challenged  on  moral  grounds  after  he  Is 
■worn,  and  Just  prior  to  opening  of  the  case 
before  the  Jury  by  reading  the  Indictment? 
In  reftfence  to  the  moral  character  of  a 
Juror,  this  court  decided  that  the  trial  Judge 
la  authorized  to  exclude  a  Juror  from  the 
panel  If  satisfied  of  his  unfitness,  morally, 
to  Bare.  State  t.  Lartlgue,  29  La.  Ann. 
812.  The  same  principle  is  laid  down  in 
State  T.  Barnes,  34  La.  Ann.  396;  People  v. 
Damon,  18  Wend.  351.  Jeopardy  not  haying 
attached,  It  was  not  too  late  In  the  stages  of 
the  case  to  exclude  the  Juror.  The  court  was 
satisfied  that  the  Juror  was  not  legally  fit 
to  discharge  the  duties  Incumbent  upon  him 
In  a  case  in  which  the  accused  Is  charged 
with  murder,  and.  therefore  exercised  a 
sound  discretion,  after  having  heard  testi- 
mony, in  discharging  this  Juror.  If  the  au- 
thority could  be  exercised  after  the  thh-d 
Juror  of  the  panel  had  been  sworn,  as  In 
the  Dlskln  Case,  34  La.  Ann.  919,  It  could  be 
exercised  after  the  twelfth  Juror  had  been 
sworn,  prior  to  the  examination  of  witnesses. 
If  legal  in  so  far  as  relates  to  the  third  or 
fourth  Juror,  It  follows  that  It  Is  legal  as 
relates  to  the  Jurw  last  sworn,  and  at  all 
times  prior  to  Jeopardy.  The  purpose  of  the 
law  and  of  the  state  Is  a  fair  trial,  unaf- 
fected by  bias  or  prejudlca  It  must  be 
made  manifest  that  the  Juror  has  no  con- 
scientious scruples  against  capital  punish- 
ment—that he  entertains  no  opinion  affect- 
ing his  competency.  To  be  store,  says  the 
court  in  the  case  of  V.  S.  v.  Perez,  9  Wheat 
579,  the  authority  of  excluding  a  Juror  should 
be  used  with  the  greatest  caution,  under 
urgent  circumstances,  and  for  very  plain  and 
obvious  causes.  The  necessity  for  removal 
may  be  moral  as  well  as  physical.  State  v. 
Gostello,  11  La.  Ann.  283.  In  such  a  case, 
the  disqualification  having  been  discovered 
subsequent  to  the  oath,  before  the  opening 
of  the  case  before  the  Jury,  the  motion  to  re- 
move the  Juror  was  proi>erly  allowed.    Mr. 


Wharton  states  that  It  has  been  niled,  after 
a  Juror  has  been  sworn  in  chief  and  taken 
his  seat,  if  It  be  discovered  that  he  is  In- 
competent to  serve,  he  may  in  the  exercise 
of  a  sound  discretion  be  set  aside  by  the 
cotirt  at  any  time  before  evidence;  and  this 
may  be  done  even  in  a  capital  case,  as  well 
for  cause  existing  before  or  after  the  Juror 
was  sworn.  The  obnoxious  Juror  may  be  re- 
moved, although  he  has  been  sworn,  if  no 
evidence  has  been  introduced.  Thomp.  ft 
M.  Jur.  par.  276. 

R^usal  of  Peremptory  Challenges.  The 
question  comes  up  as  to  the  right  of  {)«■- 
emptoiy  challenges,  and  as  to  whether  the 
trial  Judge  was  bound  to  restore  challenges 
to  the  accused.  The  issue  presented  upon 
this  point  is  of  great  moment  Its  decisl<m 
has  occaslcmed  us  the  greatest  concern.  Had 
the  Juror  testified  on  his  voir  dire  so  as  to 
disclose  all  the  facts  and  circumstances  that 
were  made  known  afterwards,  he  would  not 
have  been  accepted  as  a  Juror.  The  court  a 
qua  became  satlsfled,  teom  testimony  subse- 
quently heard,  that  be  was  Incompetent 
Was  the  defendant  deprived  of  any  of  his 
legal  rights  in  this  matter  of  challengest 
His  challenges  were  rachansted  prior  to  the 
examination  of  the  twelfth  Juror  on  his  voir 
dire.  Hadthejurormtidethestatementof facts 
which  was  subsequently  disclosed,  he  would 
have  been  dlsdiarged,  and  the  accused  would 
have  been  without  a  peremptory  challenge 
to  oppose  to  any  Juror  subsequently  called, 
as  he  was  when  another  Juror  was  called  to 
serve  In  his  place.  To  this  stage  of  the  case 
the  Jurors  had  been  regpilarly  sworn  and  ac- 
cepted. To  swear  them  a  second  time,  so 
as  to  allow  12  more  challenges,  would  have 
increased  the  nnmbor  of  challenges  to  more 
than  12  in  impaneling  the  Jury.  The  lan- 
guage of  the  court  In  Stone  t.  People^  2 
Scam.  826,  is  clear  and  emphatla  The  Juror 
was  withdrawn  for  incompetency;  being  an 
alien,  at  a  stage  of  the  case  which  does  not 
meet  with  our  approval.  The  trial  had  com- 
menced, and  witnesses  for  the  prosecntlon 
had  been  sworn.  The  remaining  11  Jurors 
were  aU  competent,  says  the  court  in  that 
case,  and  had  all  be^i  chosen  and  accepted 
as  well  by  the  prisoner  as  the  prosecution. 
That  It  would  have  been  irregular  to  have 
discharged  them  without  his  consent  and 
error;  It  would  have  deprived  the  prisoner 
of  a  right  secured  to  him,  and  Which  had 
been  consummated  under  the  law.  That 
the  court,  by  withdrawing  the  Incompetent 
Juror,  corrected  the  error  to  the  extent  occur- 
ring, and  could  go  no  further.  That  the  case 
is  sui  generis,  and  should  be  decided  on  prin- 
ciples of  analogy.  That  the  rule  at  common 
law  undoubtedly  is,  where  a  Juror  is  with- 
drawn by  reason  of  sickness  or  any  other 
cause,  or  where  the  death  of  any  one  ensues 
during  the  trial,  the  remaining  Jurors  are  to 
be  discharged,  and  the  prisoner,  unless  h» 
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consents  to  bare  11  i«maln,  must  be  tried  by 
anotbtf  iarj.  Wby?  propounds  t2ie  court 
Beca\ise  the  jury  bas  been  complete,— the 
whole  12  w«e  competent  and  qnalifled  Jurors. 
That  In  the  case  dted  "the  remaining  11  Jurors 
are  to  be  discharged,  because  one  of  the  com- 
petent parts  of  the  Jury  has  been  unable  to 
perform  Its  functions,  not  by  an  act  of  the 
parties  or  of  the  court,  but  by  physical  causes 
beyond  the  control  of  both.  Not  ao  in  the 
present  case.  For  want  of  sufficient  cau- 
tion an  error  has  occtured.  Now,  diall  it  be 
said  the  court  possessed  no  power  to  correct 
the  error  without  prejudice  to  either  party, 
but  that.  In  cocrecUng  it,  another  shall  be 
committed?  Not  so.  Why  Is  a  court,  for  the 
ends  of  Justice,  and  where  manifest  necessity 
exists  for  the  act,  authorized  to  discharge  a 
Jury?  And  if  a  whole  Jury  may,  In  such 
COBB,  be  discharged,  why  not  set  aside  a  per- 
son Improperly  selected  and  sworn?  No  in- 
justice has  been  done;  no  law  bas  been  vio- 
lated. The  rights  of  the  prisoner  have  not 
been  infringed.  The  course  is  agreeable  to 
Justice,  and  we  can  perceive  no  wrong  in 
the  mode  adopted."  In  this  case  the  accus- 
ed was  indicted  for  murder,  and  the  Judg- 
ment afOrmed.  In  the  case  of  State  v.  Prlt- 
chard,  16  Nev.  101,  this  case  is  approvingly 
referred  to;  and  the  court  held  that  an  In- 
comi>etent  Juror,  after  the  Jury  is  awcfm, 
may  be  discharged  without  a  necessity  tor 
the  discharge  of  the  11  remaining  competent 
jurors.  In  a  Tennessee  case,— that  of  Tay- 
lor V.  State,  U  Lea,  718,— the  court  held  that 
no  serious  argument  had  been  submitted 
against  the  propriety  of  the  discharge,  but 
that  the  point  was  made  that  the  court  should 
have,  at  the  sarnie  time,  discharged  all  the 
Jurors,  because  of  the  fact  the  Incompetent 
juror  had  associated  with  the  residue  of  the 
panel  for  10  days;  that  the  court  might  have 
discharged  the  entire  Jury  If,  In  the  exercise 
of  his  discretion,  he  had  thought  the  ends  of 
justice  required  such  action;  that  the  ques- 
tion was  whether  the  trial  court  was  com- 
pelled by  law  to  discharge  the  Jury  merely 
because  one  of  the  Jury  had  previously  form- 
ed and  expressed  an  opinion  adverse  to  the 
defendant;  that  the  defendant  did  not  ob- 
ject to  the  other  Jurors  because  of  their  as- 
sociation with  the  incompet«it  juror,  nor 
ask  for  their  discbarge,  nor  offer  to  show 
that  anything  Improper  had  passed  between 
them  and  the  discharged  Juror;  that,  upon 
principle,  in  the  absence  of  anything  else, 
the  mere  association  of  selected  Jurors  with 
one  of  their  number  who  had  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  of  the  de- 
fendant would  no  more  render  them  incom- 
petent than  such  association  previous  to  the 
trial;  that  no  decision  had  been  cited  holding 
otherwise.  In  Ray  v.  State^  4  Tex.  App.  454,  on 
the  ground  that  no  prejudice  to  the  appellant 
appeared  to  have  resulted  from  the  rulings 
of  tlie  court  below,  citing  Dixon  v.  State,  2 
Tex.  App.  630,  as  authority,  the  court  de- 


clined to  set  it  aside.  The  twdftb  juror  In 
that  case  was  excluded  some  time,  after  the 
opening  of  the  case  and  hearing  testimony 
by  the  Jury.  The  case  is  cited  as  an  addi- 
tional decision  in  support  of  the  ruling  ex- 
cluding the  Juror  before  evidence  had  been 
beard,  and  not  at  all  with  reference  to  oust- 
ing a  Juror  after  the  indictments  had  been 
read  to  the  Jury  and  evidence  heard.  Courts 
have  gone  to  the  extent  of  holding  that 
"wha«  a  cause  has  Iteea  tried  by  an  impar- 
tial Jury,  although  the  judge,  on  the  applica- 
tioh  of  one  of  the  parties,  and  against  the 
consent  of  the  other,  may  have  rejected  a 
juror  for  a  cause  of  questionable  sufficiency, 
such  rejection  does  not  afford  a  ground  of 
complaint  if  Justice  has  been  done  In  the 
premises^  In  other  words,  while  the  disal- 
lowance of  a  good  cause  of  challenge  will 
work  a  reversal  of  the  Judgment,  an  improp- 
er allowance  of  a  cause  of  challenge  will  not 
necessarily  have  this  effect  A  qualified  Ju- 
ror may  be  rejected,  and  still  a  Jury  of  law- 
ful men,  against  whom  there  Is  no  objection, 
may  be  obtained.  A  party  is  entitled  to  a 
lawful  Jury;  but  he  is  not,  under  all  cir- 
cumstances, as  a  matter  of  right,  entitied  to 
have  the  first  Juror  called  who  bas  all  the 
statut(H7  qualifications.  Thomp.  &  M.  Jur. 
p.  298.  We  do  not  base  our  conclusion  on 
the  principle  of  practice,  for  in  the  case  at 
bar  the  court's  ruling  appears  supported  by 
a  preponderance  of  evidence  establishing 
cause  for  the  removal  of  the  Juror.  If  there 
was  no  good  ground  of  complaint  when  the 
cause  of  removal  was  of  "questionable  suffi- 
ciency," there  is  surely  more  when  the  trial 
Judge  states,  as  part  of  one  of  the  bills  on 
the  subject:  "The  court,  in  its  reasons,  said 
the  dlsdiarge  was  based  on  sufficient  reasons, 
as  would  appear  of  record.  In  addition,  I 
have  to  say  this  record  shows  Incontestably 
that  this  Jurw  had  said  out  of  court  that  be 
was  opposed  to  capital  punishment,  and  in 
court  has  sworn  Just  the  reverse.  It  does 
not  matter  whether  this  opposition  was  con- 
scientious or  otherwise,  or  that  he,  on  ex- 
amination, attempted  to  explain  it  on  meta^ 
physical  or  other  grounds.  It  suffices  to  say 
that  he  swore  falsely,  for  both  statements 
cannot  be  true."  This  court,  In  two  cases,— 
State  V.  Moncla  and  State  v.  DIakin,— affirm- 
ed the  rulings  allowing  a  Juror  to  be  with- 
drawn after  he  has  been  swcs'n.  In  the  for- 
mer the  peremptory  challenges  had  been  ex- 
hausted, and  the  Jury  sworn,  when  another 
juror  was  called  to  serve  in  the  place  of  the 
Juror  withdrawn.  In  the  case  at  bar  the 
Juror  was  excluded  tcx  cause  at  a  later  stage 
in  impaneling  the  Jury,  and  before  Jeopardy 
attached.  As  precedents,  these  cases  have 
a  bearing  upon  the  issues  presented. 

Refusal  to  Reduce  Ev  Idence  to  Writing.  The 
next  ground  of  objection  is  to  the  ruling  In 
refusing  to  have  reduced  to  writing  the  evi- 
dence relating  to  an  alleged  overt  act  The 
defendant  asked  that   the  testimony  of  a 
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munber  ot  witnesses,  Inclnding  his  own,  be 
reduced  to  writing,  In  order  that  It  might  be 
made  a  part  of  the  record,  for  the  purpose  of 
showing  who  began  the  attack  In  the  diffi- 
culty, and  to  lay  the  foundation  for  the  in- 
troduction of  threats,  communicated  and  un- 
communicated,  and  to  introduce  evidence  of 
the  character  of  the  deceased  aa  that  of  a 
dangerous,  quarrelsome,  and  rindictlye  man. 
The  following  is  the  court's  statement  in  the 
bin  of  exceptions:  "So  far  as  concerns  the 
testimony  of  the  witnesses  oflared  to  show 
wbethw  accused  or  deceased  began  the'  at- 
tack, it  is  sufficient  to  say  that  these  wit- 
nesses actually  testified  before  the  Jury  on 
this  point;  but  the  court  did  not  refuse  to 
permit  th^  evidence  to  be  reduced  to  writ- 
ing, and  refused  to  receive  evidence  of  com- 
municated threats  or  bad  character  untQ 
some  overt  act  was  proved,  which  was  not 
done."  This  court  has  repeatedly  exerciseu 
the  constitutional  authority  of  reversing  the 
finding  or  ruling  of  district  judges  on  ques- 
tions of  pleaded  law  and  facts.  This  author- 
ity Is  limited  so  as  to  not  embrace  within  its 
scope  the  review  and  determination  of  facts 
touching  the  merits  of  the  prosecution.  The 
record  discloses  a  positive  solemn  statement 
of  the  district  Judge  that  no  overt  act  was 
proven.  That  is  his  reason  for  the  refusal 
to  reduce  the  evidence  to  writing.  The  court 
announces,  in  State  v.  Gunter,  30  La.  Ann. 
537:  "The  Judge  did  not  err  in  refusing  to 
hear  the  evidence  offered  to  contradict  him- 
self, and  his  own  recollection  and  notes  of 
the  facts  as  stated  by  him." 

New  Trial.  At  the  risk  of  repetition,  we 
will  give  consideration  again  to  an  important 
point,  already  decided,  which  is  presented  in 
this  motion.  It  relates  to  the  alleged  "overt 
net"  on  the  part  of  the  deceased  at  the  time 
of  the  killing,  and  the  refusal  of  the  trial 
Judge  to  reduce  the  testimony  to  writing,  and 
make  It  part  of  the  record,  for  the  purpose  of 
enabling  the  supreme  court.  In  the  event  of  a 
conviction,  to  pass  upon  the  Question  as  to 
whether  tiere  had  been  proof  of  an  "overt 
act"  upon  the  part  of  the  deceased  at  the  time 
of' the  killing,  and  before  the  defendant  made 
any  assault  upon  the  deceased,  and  for  the 
purpose  of  authorizing  the  defendant  to  intro- 
duce evidence  of  threats  to  kill  defendant, 
and  of  other  personal  violence,  made  by  the 
deceased  Just  prlc*  to  the  killing,  and  which 
were  communicated.  It  Is  alleged,  to  the 
defendant,  and  of  other  threats,  not  com- 
municated to  the  defendant,  all  for  the  pur- 
pose of  laying  the  foundation  to  the  admis- 
sion of  testimony.  The  district  Judge,  pass- 
ing upon  the  point  presented  anew  In  the 
motion  for  a  new  trial,  says,  inter  alia:  "It 
the  evidence  was  offered  to  show  that  deceas- 
ed began  the  attack,  or  did  some  overt  act 
to  carry  out  his  threats,  the  evidence  failed  to 
prove  to  the  satlsfaclJon  of  the  court  that 
deceased  commenced  the  attack,  or  did  any 
overt  act  or  made  any  demonstration  of  an 


attack.  There  was  some  evidence  tending 
to  show  a  hostile  demonstration  on  the  part 
of  the  deceased;  yet  it  appeared  to  the 
court  from  all  the  facts  and  circumstances, 
and  specially  from  the  testimony  of  three 
persons  •  *  *  who  were  eyewitnesses  of 
the  affray,  and  saw  it  from  Its  inception  to 
the  close,  that  no  hostile  demonstration  by 
deceased  had  been  proved." 

In  Arrest  of  Judgment  The  grounds  of 
this  motion  have  been  considered  and  decid- 
ed. They  presented  no  undecided  points. 
The  verdict  was  rendered,  and  the  sentence 
pronotmced,  after  a  legal  trlaL  It  is  tbwe- 
fore  ordered,  adjudged,  and  decreed  that  die 
verdict,  sentence,  and  Judgment  are  affirmed. 

On  Rehearing. 
(Feb.  12,  1894.) 

NIOHOLLS,  C.  J.  Upon  an  application  by 
the  defendant  for  a  rehearing,  ably  presented 
and  forcibly  urged,  we  carefully  reconsidered 
the  grounds  upon  which  we  rested  our  opin- 
ion. This  re-ezaminatlon  confirmed  us  in  the 
correctness  of  our  views,  save  upon  one  sub- 
ject, aa  to  which  we  requested,  and  liavo 
heard,  oral  argument.  The  questions  rear- 
gued are  contained  in,  and  covered  by,  sev- 
eral bills  of  exception. 

After  the  Jury  had  been  impaneled  and 
sworn,  and  the  indictment  had  been  read,  the 
defendant's  counsel  asked  the  court  that  "all 
the  evidence  material  to  the  following  points 
be  reduced  to  writing,  and  made  part  of  the 
record,  to  wit:  For  the  purpose  of  showing 
an  overt  act  upon  the  part  of  the  deceased  al 
the  time  of  the  killing,  and  before  any  assault 
was  made  by  the  defendant;  for  the  purpose 
of  laying  the  foundation  for  the  Introduction 
of  evidence  of  communicated  threats;  for  the 
introduction  of  uncommunicated  threats;  for 
the  purpose  of  introducing  evidence  of  the 
general  character  of  the  deceased  as  a  dan- 
gerous, violent,  and  quarrelsome  man;  for 
the  purpose  of  applying  the  evidence  so 
taken  to  special  charges  to  be  asked  for  by 
the  defendant  when  the  court  should  come  to 
charge  the  Jury;  and  upon  all  collateral 
questions  that  might  arise  during  the  progress 
of  the  trial  affecting  the  admissibility  of  evi- 
dence, and  upon  all  rulings  by  the  court 
founded  oa  evidence."  The  district  Judg;e  re- 
fused the  request,  on  the  grround  "that  in 
criminal  trials  all  the  proceedings  except  the 
indictment  and  cliarge  to  the  Jury  are  con- 
ducted orally,  and  the  accused  has  no  light 
to  require  the  testimony  to  be  taken  down  in 
writing,  (State  v.  Duncan,  8  Bob.,  La.,  682;) 
and  I  [the  district  Judge]  am  not  referred  to 
any  law  which  'compels  the  court  to  depart 
from  this  mode  of  procediire,  even  for  the 
special  purpose  mentioned."  To  this  refnsal 
the  defendant  duly  excepted.  The  case  (jnot- 
ed  by  the  district  Judge  (State  v.  Duncan)  is 
one  In  which  an  attempt  was  made  to  have 
the  testimony  which  went  to  the  Jury  re- 
duced to  writing.    The  statement  made  by 
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the  judge  that,  In  a  criminal  case,  testimony 
cannot  be  taken  In  writing  for  any  of  the 
special  purposes  mentioned,  was  too  broad, 
but  his  action  In  OTermling  the  motion  in  the 
form  In  which,  and  at  the  time,  it  was  made, 
was  correct.  Defendant  had  no  right  to  make 
the  request  in  advance  of  the  offer  of  the  wit- 
ness by  whom  he  expected  to  establish  the 
facts  upon  which  he  was  relying,  and  espe- 
cially did  he  not  have  the  right  to  virtually 
Impose  upon  the  Judge  the  duty  of  selecting 
from  the  whole  mass  of  the  testimony  those 
parts  which  he  desired  to  preserve  in  writ- 
ing. At  a  later  stage  of  the  case,  after  the 
state  had  closed,  and  before  the  defendant 
had  began  the  introduction  of  evidence  in  his 
defense,  he  asked  that  the  testimony  of  sever- 
al witnesses,  including  bimself,  (naming 
them,)  should  be  reduced  to  writing,  in  order 
that  it  might  be  made  part  of  the  record  in 
the  case,  for  the  purpose  of  showing  who  ge- 
gan  the  attack  in  the  difficulty  on  the  occa- 
sion In  which  the  deceased  was  killed,  and  toe 
the  purpose  of  laying  the  foundation  for  the 
introduction  of  threats,  communicated  and  un- 
communlcated,  and  for  the  purpose  of  in- 
troducing evidence  of  the  character  of  the 
deceased  as  that  ot  a  dangerous,  qoairelsome, 
and  vindictive  man.  This  application  was 
'  refused,— the  Judge  stating:  "The  reasons  for 
not  reducing  the  testimony  to  writing,  and 
for  rejecting  evidence  to  prove  communicated 
threats  and  the  desi>erate  and  dangerous  char- 
acter of  the  deceased,  without  proof  of  some 
overt  act  or  hostile  demonstration  on  his  part, 
have  already  been  given  In  other  bUls,  and 
are  referred  to  as  reasons  for  the  ruling  In 
the  Instant  one.  So  far  as  concerns  the  testi- 
mony of  the  witnesses  offered  to  show  wheth- 
er accused  or  deceased  began  the  attack.  It 
Is  snfflclent  to  say  that  these  witnesses  actual- 
ly testified  before  the  Jury  on  that  point;  but 
the  court  did  refuse  to  permit  their  evidence 
to  be  reduced  to  writing,  and  refused  to  re- 
ceive evidence  of  communicated  threats  or 
bad  character,  until  some  overt  act  was 
proved  which  was  not  done."  In  one  of  the 
bills  of  exceptions  to  which  the  Judge  refers 
for  his  reasons  he  said,  in  excluding  testi- 
mony offered  to  prove  uncommunlcated 
threats:  "The  evidence  failed  to  prove,  to 
the  saUsfftction  of  the  court,  that  deceased 
commenced  the  attack,  or  did  any  overt  act 
or  made  any  demonstration  of  an  attack. 
Thore  was  some  evidence  tending  to  show  a 
hostile  demonstration  on  the  part  of  the  de- 
ceased, yet  It  appeared  to  the  court,  from  all 
the  facts  and  circumstances,  and  specially 
from  the  testimony  of  three  persons  (naming 
them)  who  were  eyewitnesses  of  the  affray, 
and  saw  it  from  its  inception  to  the  close, 
that  no  hostile  demonstration  had  been 
proved.  Whether  it  had  or  not  been  proved 
was  a  question  to  be  decided  by  the  court 
alone,  which  is  necessarily  vested  with  the 
discretion  to  disregard  testlmuny  It  deems  un- 
worthy of  belief.  State  v.  Ford,  37  La.  Ann. 
443;  State  v.  Janvier,  Id.  644;  State  v.  Jack- 


son, Id.  896;  Schwartz  v.  Railroad  Co.,  80 
La.  Ann.  20."  In  anoth^  bill  reusing  to  al- 
low testimony  of  communicated  threats  the 
Judge  said:  "It  Is  true  that  some  evidence 
was  offered  to  show  an  overt  act  and  hostile 
demonstration  on  the  part  of  deceased;  but 
the  testimony,  for  reasons  to  be  stated  here- 
after, was  disregarded  by  the  court  as  im- 
worthy  of  belief."  Repeating  the  declaration 
made  before  by  him,— that  whether  a  founda- 
tion had  been  laid  for  receiving  the  rejected 
testimony  was  a  question  to  be  determined 
solely  by  the  court,  which  Is  necessarily  vest- 
ed with  discretion  to  disregard  testimony  it 
deems  not  worthy  of  belief,— the  Judge  pro^ 
ceeded  to  recite  and  analyse  the  testimony 
given  in  the  case,  from  which  he  drew  the 
conclusions  on  which  his  rulings  were  based. 
In  his  motion  for  a  new  trial,  defendant, 
among  other  reasons  upon  which  he  ground- 
ed the  same,  relied  upon  the  rulings  of  the 
Judge  In  the  matters  Just  referred  to,  and 
the  bUls  of  exertion  taken  thereto.  The 
new  trial  was  refused.  In  his  reasons  for 
refusing,  the  district  Judge,  alluding  to  the 
decisions  of  this  court  In  State  v.  Nelson,  32 
La.  Ann.  842,  and  State  v.  Selley,  41  La.  Ann. 
143,  6  South.  571,  and  In  this  case  on  the 
first  appeal,  said:  "The  rulings  in  those 
cases,  were  made  upon  questions  purely  col- 
lateral to  the  main  issue,  upon  the  decision 
of  which  they  had  no  bearing  whatever.  It 
did  not  require  the  court  to  go  into  an  ex- 
amination of  any  evidence  touching  the  mer- 
its of  the  prosecution;  it  was  not  called  upon 
to  have  or  express  an  opinion  touching  the 
weight  of  the  dying  declarations;  and,  what- 
ever might  be  its  conclusion  as  to  the  com- 
petency vel  non  of  a  Juror,  that  conclusion 
could  not  affect  the  result  of  the  trial. 
Hence,  the  reduction  of  the  testimony  on 
these  collateral  points  to  writing,  although 
it  was  clearly  an  Innovation  np(Mi  the  an- 
cient practice  of  the  courts,  and  avowedly 
excused  on  the  ground  of  convenience,  could 
produce  no  greater  harm  than  to  prolong  and 
increase  the  costs  of  the  trial.  But  where  it 
is  proposed  to  extend  the  rule  so  as  to  em- 
brace evidence  given  directly  to  the  merits, 
to  proceedings  arising  in  the  course  of  the 
trial  before  the  Jury,  and  to  review  the  find- 
ing of  the  Judge  on  questions  of  fact,  the  de- 
termination of  which  is  necessarily  confided 
to  his  discretion,  as  a  basis  for  his  ruling  on 
the  admissibility  of  testimony,  we  may  well 
call  a  halt  This  case  Illustrates  the  neces- 
sity for  calling  a  halt  Defendant  claims 
the  right  to  have  all  the  evidence  reduced 
to  writing  which  bears  upon  the  fact  of  the 
overt  act  The  fact  vel  non  of  an  overt  act 
is  a  point  of  vital  importance  to  the  result 
of  the  prosecution.  It  Is  visceral  In  Its  na- 
ture, for  on  it  depends  the  guilt  or  Innocence 
of  the  accused.  He  pleads  self-defense,  which 
admits  the  killing,  but  excuses  It  on  the 
ground  that  it  was  done  to  protect  life.  To 
maintain  this  plea  he  must  show  an  actual 
assault  at  the  time  of  the  killing,  (State  v. 
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King,  22  Lia.  Ann.  454,)  made  under  endi 
circnmstances  ea  denoted  a  present  Intuition 
to  take  life  or  to  do  great  bodily  harm,  (State 
V.  Swift,  14  La.  Ann.  827.)  An  actual  as- 
sault wltli  a  deadly  weapon  with  apparent 
Intent  to  kill,  made  at  the  time  of  the  homi- 
cide, is  the  overt  act  known  to  the  law,  and 
proof  of  such  act  is  essential  to  self-defense. 
Ford's  Case,  37  La.  Ann.  444.  Any  inquiry 
into  the  existence  of  the  act  necessarily  in- 
volves an  Inquiry  Into  the  merits  of  the 
prosecution;  and,  if  the  right  to  have  the 
testimony  on  this  point  reduced  to  writing  be 
conceded,  it  must  be  conceded  on  every  otlxee 
disputed  point  Again,  if  defendant  has  the 
right  to  have  the  evidence  in  vrritlhg  before 
the  appellate  court,  the  latter  must-  have  the 
corrdative  right  to  pass  upon  the  evidence, 
and  Judicially  decide  upon  its  sufficiency  to 
establish  the  fact  essential  to  conviction  or 
acqulttaL  It  would,  in  that  evait,  have  the 
right  to  decide  that  an  overt  act  had  been 
proved,  and,  if  it  did  so  decide,  it  would  nn- 
Questionably  say  to  the  Jury:  'Your  verdict 
Is  wrong,— it  is  ecmtrary  to  the  law  and  the 
evidence,'— and  for  that  reasqn  we  will  set 
It  aside;  and,  inasmuch  as  defendant  has 
established  his  plea  of  self-defense  at  thla 
trial,  the  Jury  on  the  next  trial  is  instructed 
to  acquit  should  the  same  evidence  be  then 
produced." 

If  the  defendant  has  any  cause  of  com- 
plaint in  this  case  it  la  that,  under  its  facta, 
he  was  entitled  to  Introduce  testimony  to 
prove  communicated  and  uncommunlcated 
threats  and  the  dangerous  character  of  the 
deceased,  and  that  he  has  been  unjustifiably 
deprived  of  that  right,  and,  as  the  effect 
thereof,  he  has  been  legally  injured.  The  ob- 
jections urged  by  him  to  the  action  of  the 
court  in  refusing  to  permit  the  reduction  of 
certain  testimony  to  writing  are  merely  in- 
cidental to,  and  in  aid  and  supp<^  of,  the 
real  grievance  which  Is  set  up.  If,  In  this 
state,  evidence  as  to  communicated  and  un- 
communlcated threats  and  as  to  violent  char- 
acter became  ipso  facto  admissible  by  the 
fact  that  one  <»■  more  witnesses  testified  di- 
rectly to  the  existence  of  an  ovo^  act  on  the 
port  of  the  deceased,  this  case  would  present 
no  difficulty  whatsoever,  independently  of 
any  question  of  the  reduction  of  the  testi- 
mony to  writing,  for  It  Is  conceded  by  the 
district  Judge  that  there  was  such  testimony; 
but  the  practice  In  Louisiana  has  not  been 
to  pe-mit  evidence  upon  those  points  to  be  In- 
troduced, and  go  to  the  Jury,  simply  because 
one  or  more  witnesses  may  have  given  testi- 
mony to  the  effect  that  the  deceased  hod  com- 
mitted an  overt  act  The  practice  has  been 
for  the  district  Judge  to  determine  wheth^ 
or  not  tha«  was,  on  the  evidence  in  the  cas» 
OS  a  whole,  evidence  which  would  tend  and 
go  to  establish  legally  the  overt  act,  ana 
upon  his  conclusions  on  that  point  has  been 
made  to  depend  and  rest  the  admissibility 
of  the  testimony.  In  dealing  with  that  ques- 
tion, the  right  of  the  Judge  to  consider  the 


credibility  of  the  different  witnesses  baa  been 
repeatedly  recognized  by  this  court  It  may 
be  that  this  practice  lodges  a  power  too  great 
in  the  Judge,  and  works  wrong  to  accused 
parties,  as  there  is  great  difficulty  in  reaching 
and  reviewing  the  action  of  the  diatrlct 
Judge;  it  may  be,  as  res  nova,  that  It-  would 
have  been  better  to  have  held  that,  the  mo- 
ment one  or  more  witnesses  testify  to  an 
overt  act,  testimony  of  threats  and  charac- 
ter should  ipso  facto  be  admissible,  and 
should  go  to  the  Jury,  to  be  weighed  and  de- 
termined by  it  with  other  circumstances  of 
the  case;-  but  certainly,  since  the  Ford  Case, 
that  has  not  been  the  practice.  The  right 
to  have  this  particular  kind  of  testimony  ad- 
mitted is  not,  in  this  state,  considered  abso- 
lute; it  is  only  exceptionally  admissible,  and 
the  condition  precedent  upon  which  it  is  ad- 
missible la  that  the  Judge  should  have  ruled 
that  under  the  evidence,  as  a  whole,  the 
question  of  the  overt  act  had  become  a  rele- 
vant fact  in  the  case.  Defendant's  counsel 
was  well  aware  of  the  legal  position  oo  this 
point,  and  hence  came  his  efforta  to  place 
matters  in  a  shape  such  as  to  enable  us  to 
reach  and  review  the  conclusions  of  the  dis- 
trict Judga  Has  he  accomplished  his  pur- 
pose? The  first  and  proper  place  for  us  to 
seek  for  information  as  to  whether  defend- 
ant has  been  aggrieved  by  the  exclusion  of 
testimony  as  to  threats  and  character  is  in 
the  bill  of  exceptions  reserved  upon  the  rul- 
ing of  the  Judge  on  that  particular  question. 
An  examination  of  his  bill  shows  that  the 
Judge  admits  and  declares  that  Bamett  and 
one  Gardner  had  testified  that,  Immedlatel}' 
upon  the  entrance  of  Nash  (the  defendant 
herein)  into  a  saloon  where  the  deceased  was 
standing,  the  latter  at  once  fired  a  pistcd  at 
him,  and  Nash's  fire  was  a  return  fire.  He. 
however,  declares  that  Gardner  is  a  relative 
of  the  defendant,  and  Barnett  Is  now  under 
indictment,  charged  Jointiy  with  the  defend- 
ant with  the  murder  of  the  deceased,  Mc- 
Gort;  and  he  declarea  them.  In  his  opinion, 
unworthy  of  belief.  He  further  states  tbar 
their  testimony  was  positively  contradicted 
by  three  reputable  witnesses,  who  saw  the 
whole  affair  from  beginning  to  end.  The 
Judge,  as  we  have  before  said,  gives  a  state- 
ment of  different  facts  sworn  to  on  the  trial, 
and,  applying  the  testimony  of  Barnett  and 
Gardner  to  these  facts,  and  then  the  testi- 
mony of  the  other  three  witnesses  to  these 
facts,  declares  that  in  his  opinion  there  was 
no  such  evidence  of  an  overt  act  as  would 
Justify  the  Introduction  of  testimony  as  to 
threats  or  character. 

Taking  as  true  the  statements  made  by  the 
Judge  as  to  the  evidence,  we  discover  no  er- 
ror of  law  In  his  ruling.  But,  says  the  de- 
fendant, we  should  not  take  this  statement 
as  to  the  evidence  as  conclusive,  for  In  p<^t 
of  fact  It  is  erroneous,  and  had  he  been  per- 
mitted to  do  what  he  unsuccessfully  attempt- 
ed to  do  in  the  lower  court,— taken  down  the 
testimony  ot  Bamett  and  Gardner  In  writ- 
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Ing,— ttat  testtanony,  when  toought  np,  and 
U  bronght  up,  -would  haye  eetabllBhed  at- 
flrmatlT^  the  incMrectneas  of  the  atate- 
menta.  He  contends  that  we  must  assume 
this  for  the  purposes  of  this  case. .  We  do 
not  see  that  "writing"  could  or  would  more 
directly  and  positively  disclose  what  those 
witnesses  swore  to  than  the  admissions  of 
the  Judge.  Those  witnesses,  beyond  ques- 
tion, swore  that  the  attack  was  begun  by  the 
deceased's  shooting  at  McGort  There  Is  no 
differmce  of  opinion  between  the  district 
judge  and  the  counsel  on  that  point  The 
divergence  between  them  commences  as  to 
tlie  effect  of  that  testimony.  Counsel  for  de- 
fense 'has  overlooked  the  fact  that,  while 
be  offered  to  take  down  in  writing  what  bis 
own  two  special  witnesses  might  swear  to, 
he  did  not,  at  the  same  time,  attempt  to  have 
taken  down  that  of  the  three  witnesses  whom 
the  Judge  refers  to,  and  upon  whose  testi- 
mony be  mainly  formed  his  opinion.  It  is 
not  claimed  that  the  recital  by  the  Judge  of 
what  these  three  witnesses  swore  to  was  not 
absolutely  correct,  nor  that  the  various  other 
facts  to  which  the  Judge  alludes  were  not 
positively  established.  We  must  assume  that 
so  far,  at  least,  as  the  testimony  going  to  dis- 
prove the  overt  act  was  concerned,  the 
Judge's  statements  are  true,  and  in  reaching 
our  conclusion  as  to  his  rulings  could  not  ig- 
nore them.  We  certainly  could  not  exclu- 
sively consider  what  defendant's  witnesses 
(one  or  more)  may  have  sworn  to,  and  disre- 
gard what  the  state's  witnesses  swore  to. 
We  would  take  a  one-sided  view  of  the  situa- 
tion by  such  a  course.  If  we  assume  in  this 
case  that  the  Judge  had  permitted  the  evi- 
dence of  Bamett  and  Gardner  to  have  been 
taken  in  writing,  and  that  we  had,  for  the 
pmrpose  of  defendant's  exception,  embodied 
that  testimony  in  full  In  the  bill,  leaving  the 
remainder  of  the  bill  Just  as  it  la,  in  what 
way  would  defendant's  cause  be  advanced? 
We  would  still  have  before  us  the  Judge's 
statements  as  to  the  evidence  on  the  other 
side  of  the  question,  (as  to  the  correctness  of 
wjtlch  there  would  be  no  issue,)  and  we 
would  be  forced,  on  the  whole  question,  to 
adjudge  the  Judge's  course  not  to  be  error. 
Had  defendant  controverted  the  statement  of 
the  Judge  as  to  what  the  three  witnesses 
whose  testimony  was  unfavorable  to  defend- 
ant had  said,  and  had  endeavored  unsuccess- 
fully to  have  had  that  testimony  taken  down, 
his  position  would  have  been  much  stronger 
than  it  is.  That  testimony,  for  obvious  rea- 
sons, was  not  sought  to  be  perpetuated.  As- 
suming that  the  Judge  should  have  permitted 
the  reduction  of  Barnett's  and  Gardner's  tes- 
timony to  writing,  and  that  he  erred  in  de- 
clining to  do  so,  we  would  still  have  a  case 
of  error  without  injury,  for,  on  the  showing 
made  in  the  bill  of  exceptions,  we  would 
have  to  maintain  the  exclusion  of  the  testi- 
mony as  to  threats  and  character.  In  the 
case  at  bar  all  the  evidence  on  the  subject 
of  the  overt  act  went  before  the  Jury;  and 


as,  in  spite  of  the  testimony  of  Bamett  and 
Gardner,  the  Jury  returned  an  unqualified 
verdict  of  murder,  it  la  evident  that  It  must 
have  placed  on  their  testimony  the  same  esti- 
mate that  the  Judge  did.  This  fact  is  not, 
of  course,  conclusive,  but  it  goes  far  to  sus- 
tain the  .opinion  of  the  Judge  as  to  the  cred- 
ibility of  those  witnesses.  Testimony  as  to 
threats  and  character  are  not  introduced  here 
to  go  to  establish  the  overt  act,  but,  the  overt 
act  having  been  proved,  the  testimony  is 
permitted  to  be  introduced  to  supplement  the 
other  evidence  in  the  case.  For  the  reasons 
herein  assigned,  our  former  Judgment  must 
remain  as  it  was,  and  the  rehearing  asked 
tar  is  refused. 


r     («  La.  Ann.  UO) 
STATE  ex  rel.  AlrGIBRS  BREWING  CO.  ▼. 

KING.  Judges     (No.  11,327.) 

(Supreme  Court  of  Lonisiana.     Jan.  15,  1894.) 

BUBPXSBIVa  Afpbai.— Affointmxnt  ov  Bsceivsb 

— Mahdamub. 

1.  The  only  Issue  is  whether  the  relator  is 
entitled  to  a  suspensive  appeal  from  an  order  ap- 
pointing a  receiver. 

2.  The  oourt  of  the  first  instance  having 
acted  upon  the  resolution  of  the  company  con- 
senting to  the  appointment  of  a  receiver,  a  sus- 
pensive appeal  will  not  lie  from  the  decree  of 
appointment  without  proof  that  the  resolution 
was  ultra  vires,  or  that  it  was,  in  other  re- 
spects, illegal  and  Improper. 

3.  The  remedy  to  correct  the  alleged  illegal- 
ity in  the  appointment  of  a  receiver  is  by  rule 
to  set  aside  and  vacate  the  order  of  appoint- 
ment, and,  if  the  rule  be  denied,  to  appeal  from 
the  decision. 

4.  Whether  the.  company  consented  legally 
is  a  question  of  proof  to  be  considered  on  the 
trial  of  a  rule. 

McEnery,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Original  application  by  the  Algiers  Brewing 
Company  for  writs  of  mandamus  and  pro- 
hibition to  Fred  V.  King,  Judge  dlvislMi  B, 
dvil  district  court    Denied. 

Henry  P.  Dart  and  Frank  B.  Thomas,  fo» 
relator.  Horace  B.  Upton  and  Lazarus, 
Moore  &  Luce,  for  respondent 

BREAUX,  J.  The  relator  Is  engaged  In 
the  business  of  brewing  and  selling  beer,  and 
Is  the  owner  of  a  brewery.  On  28th  Au- 
gust 1893,  the  Lafayette  Bank  of  Missouri, 
claiming  to  be  a  creditor,  instituted  suit  and 
applied  for  the  appointment  of  a  receiver.  A 
receiver  was  appcrfnted.  He  qualified,  and 
took  possession  of  the  property.  The  re- 
lator moved  the  court  to  grant  It  a  suspensive 
appeal  from  the  Judgment  appointing  a  re- 
ceiver, as  well  as  from  all  other  wders  grant- 
ed under  the  ord«-  of  appointment  The 
court  declined  to  grant  the  motion.  The 
writs  applied  for  from  this  court  are  for  the 
purpose  of  compelling  the  district  Judge  to 
grant  the  order  of  appeal  for  which  an  ap- 
plication was  made. 

The  relator,  in  the  petition  for  writs  of 
mandamus  and  prohibition,  substantially  al- 
leges that  it  is  true  that,  after  the  appoint- 
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ment  of  Qie  recover,  the  board  of  directors 
of  rdator  were  Induced  to  hold  a  meeting, 
and  were  misled  into  passing  a  resolution 
framed  as  follows:  "New  Orleans,  August 
31,  1893.  The  board  met  to-day  with  the 
following  members  present:  Dr.  E.  ¥.  Ames, 
3.  J.  Clarice,  William  Galser,  H.  V.  Boubade, 
J.  M.  Lotz,  and  F.  A.  Godc^roy.  The  presi- 
dent called  the  meeting  to  order,  and  stat- 
ed that  the  purpose  was  to  explain  the  situa- 
tion now  existing  with  reference  to  the  pend- 
ing suit  of  the  Lafayette  Bank  of  St.  Louis 
against  the  Algiers  Brewing  Company,  in 
which  application  has  been  made  for  the  ap- 
pointment of  a  receiver,  and  John  H.  O'Con- 
nor has  been  appointed  a  receiver.  The  ne- 
cessity for  the  appointment  being  recogniz- 
ed, and  the  appointment  having  met  with 
the  approval  of  the  board,  after  discussion. 
It  was  moved  by  Mr.  Lotz,  seconded  by  Mr. 
Oodefroy,  that  I>r.  B.  Y.  Ames  be  suggested 
and  recommended  to  the  court  for  and  in  'be- 
half of  this  corporation  to  act  as  corecelver, 
In  the  suit  of  the  Lafayette  Bank  of  St 
Louis  V.  Algiers  Brewing  Company,  with 
John  H.  O'Connor,  receiver  herein;  said 
suit  being  now  pending  In  the  civil  district 
court  for  the  parish  of  Orleans.  It  was  fur- 
ther resolved  that  a  copy  of  this  resolution 
be  presented  to  the  Hon.  F.  D.  King,  Judge  of 
said  court,  accompanied  by  a  petition,  con- 
taining proper  averments,  asking  for-  the  Im- 
mediate appointment  of  Dr.  Ames  as  core- 
celver In  the  Int^est  of  the  stockholders  of 
the  company."  The  relator  alleges  that  the 
board  subsequently  rescinded  the  foregoing 
resolution,  as  ultra  vires,  null,  and  void,  and 
Instructed  their  attorney  to  take  immediate 
steps  to  revoke  the  appointment  of  J.  H. 
O'Connor  as  receiver,  and  to  restore  the 
property  of  the  brewery  to  its  previous  condi- 
tion; that  the  rescinding  resolution  was  pre- 
sented to  the  civil  district  court,  and  permis- 
sion asked  to  have  It  spread  upon  the  records 
of  the  court,  which  permission  was  refused. 
The  respondent  judge  returns  that,  the  Al- 
giers Brewing  Company  having,  by  resolu- 
tion, approved  the  appointment  by  the  court 
of  a  receiver,  he  declined  to  allow  a  resolu- 
tion purporting  to  rescind  the  action  ex 
parte  to  be  spread  on  the  minutes;  the  court 
considering  that  If  there  is  any  errmr  In  the 
order  appointing  a  receiver,  that  the  proper 
mode  of  procedure  is  that  pointed  out  in 
Whltaker  v.  Ashbey,  43  La.  Ann.  123,  8 
South.  394,  and  State  v.  City  of  New  Orleans, 
43  La.  Ann.  829,  9  South.  643,— to  move  for 
the  rescinding  of  the  appointment  ordering 
a  receiver.  That  he  was  not  advised  as  to 
the  truth  or  falsity  of  the  allegations  of  the 
relator  that  the  resolution  consenting  to  and 
approving  the  appointment  of  a  receiver  was 
the  result  of  surprise,  deception,  and  misin- 
formation, as  alleged.  That  if  they  are  true, 
and  it  constitutes  in  law  cause  for  the  annul- 
ment of  the  orders  made  by  him,  such  orders 
could  have  been  rescinded,  on  motion  to 
that  effect,  after  trial  contradictorily  with 


all  parties  In  interest  That  he  anggeoted  and 
invited  from  the  bench  such  action,  and  as- 
sured counsel  that  he  would  make  such  rule 
returnable  within  the  shortest  possible  delay. 
He  denies  that  the  action  of  the  board  of 
directors  in  approving  and  consenting  to  the 
appointment  of  a  receiver  Is  ultra  vires. 
That  whether  ultra  vires  or  not  depends  up- 
on the  terms  of  the  charter  of  the  Algiers 
Brewing  Company  and  the  action  of  the 
stockholders.  That  these  facts  can  be  de- 
termined only  by  evidence,  taken  contra- 
dictorily with  all  the  parties  In  interest  In 
the  court  of  the  first  instance.  That  If  a 
rule  had  been  taken  out  as  suggested  by 
him.  Investigation  and  inquiry  could  have 
been  had,  and  decision  thereon  rendered, 
but  relator  failed  and  neglected  to  adopt 
such  a  course,  clearly  pointed  out  by  law. 

The  relator,  on  the  face  of  the  papers,  hav- 
ing acquiesced  in  the  appointment  and  vol- 
untarily  ratified  the  decree  of  appointment, 
the  supreme  court  will  not  set  aside  the  order 
granted  and  thus  ratified  without  evidence 
showing  the  necessity  for  rescinding  the  de- 
cree appointing  the  receiver.  The  order  of 
the  court  of  the  first  instance  was  based  upon 
the  consent  of  the  board  of  directors.  We 
wUl  not  assume,  without  any  evidence  before 
us,  that  the  court  erred  in  thus  placing  con- 
fidence in  the  first  resolution  adopted  by  the 
Algiers  Brewing  Company  approving  the  ap- 
pointment of  a  receiver.  If,  as  alleged,  there 
was  deception  practiced  which  influenced  the 
board,  and  if  the  action  was  ultra  vires,  and 
If  other  grounds  of  nullity  pleaded  are  cause 
sufficient  to  set  aside  the  order  appointing  a 
receiver,  they  should  be  brought  up,  after 
hearing  contradictorily  with  the.  parties  in 
interest  The  court  will  not  assume  that  the 
grave  charges  made  are  true,  and  proceed  to 
a  hearing  upon  that  hypothesis,  with  the 
view  of  rescinding  the  order  of  appointment 
The  granting  of  a  suspensive  appeal  upon 
those  grounds  would  have  the  effect  of  tem- 
porarily sanctioning  the  charges,  as  if  proven. 
Upon  unproven  averments  the  Algiers  Brew- 
ing Company  would  suspend  the  ezecutjpn 
of  an  order  to  which  It  consented.  Such 
would  be  the  only  effect  of  a  suspensive  ap- 
peal. Parties  cannot  sustain  contradictory 
positions.  It  would  be  encouraging  proceed- 
ings to  no  purpose  to  grant  a  suspensive  ap- 
peal. Therefore,  we  will  not  grant  the  writs 
applied  for  by  the  relator,  and  we  relegate 
It  to  the  district  court  of  original  jurisdiction 
for  any  remedy  to  which  it  may  be  entitled. 
Whether  the  company  consented  legally  is  a 
question  of  proof,  which  must  come  to  this 
court  as  proof  in  other  cases  is  brought  up. 
on  an  appeaL  It  is  ordered,  adjudged,  and 
decreed  that  the  restraining  order  be  rescind- 
ed, and  relator's  demand  rejected. 

McENERT,  J.,  (dissenting.)  On  August  28, 
1893,  the  Lafayette  Bank  of  St  Louis  filed  a 
suit  in  the  civil  district  court  for  the  parish 
of  Orleans,  for  the  appointment  of  a  receiver 
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to  the  Algiers  Brewing  Company.  In  titie 
application  for  tbe  appointment  of  a  receiver, 
it  1b  averred  that  the  management  of  the  com- 
pany was  characterized  by  waste,  extrava- 
gance, and  recklessness;  that  the  mortgage 
bonds  of  the  company  were  sold  at  the  rate 
of  50  cents  on  tbe  dollar  by  said  company,  as 
the  result  of  a  combination  and  conspiracy 
between  the  management  of  said  brewing 
company  and  certain  persons  named  in  the 
petition;  that  a  great  number  of  suits  were 
pending  against  said  company;  that  tbe  en- 
tire plant  was  under  seizure  in  the  suit  of 
August  Borman  v.  Said  Company,  to  satisfy 
a  debt  of  $333.33,  in  pursuance  of  a  Judgment 
rendered  in  said  suit,  and  the  same  was  au- 
thorized to  be  sold  by  the  sheriff;  that  cer- 
tain parts  of  the  machinery  of  said  company 
were  Ih  tbe  hands  of  the  sheriff  under  writs 
Issued  in  tbe  suit  of  First  National  Bank  of 
Chicago  V.  Said  Company;  that  six  mules 
were  also  under  seizure  in  another  suit  against 
said  company;  that  certain  members  of  tbe 
board  of  directors,  acting  in  concert  with  cer- 
tain stockholders  of  said  corporation  and  cer- 
tain bondholders,  had  conspired  and  con- 
federated together  to  obtain  possession  of 
tbe  entire  plant  of  said  corporation  in  satis- 
faction of  their  bonded  indebtedness  under 
consent  proceedings  to  be  instituted  in  the 
United  States  circuit  court;  that  the  board 
of  directors  and  stockholders  of  said  corpora- 
tion had  passed  a  resolution  and  signed  a 
paper  agreeing  and  consenting  to  an  applica- 
tion about  to  be  made  on  behalf  of  one  of  the 
bondholders,  acting  for  himself  and  tbe  other 
bondholders,  for  the  immediate  appointment 
of  a  receiver  to  administer  the  property  of 
said  corporation  through  the  interposition 
of  the  United  States  circuit  court,  thus  es- 
tablishing consent  to  the  appointment  of  a 
receiver  and  recognizing  the  necessity  there- 
for. The  corporation  is  alleged  to  be  in  an 
insolvent  condition.  On  this  application  an 
ex  parte  judgment  was  rendered  appointing 
a  receiver,  to  be  "invested  with  all  the  pow- 
ers with  which  receivers  are  invested  under 
the  law."  He  was  directed  to  take  charge 
of  the  property  of*  the  corporation,  and  the 
proceedings  in  case  of  Borman  v.  Said  Com- 
pany were  ordered  stayed,  and  the  mules  and 
macliinery  sequestrated  in  the  other  suits 
were  ordered  In  the  possession  of  the  re- 
ceiver, without  prejudice  to  the  rights  of  the 
seizing  creditors  imder  their  writs.  Accom- 
panying the  petition  the  plaintiff,  who  ap- 
plied for  the  order,  filed  some  evidence  to 
substantiate  the  allegations  in  the  petition; 
but  the  proceedings  were  conducted  contra- 
dictorily with  no  one,  and  the  Judgment  ap- 
pointing the  receiver  was  solely  ex  parte. 
Within  10  days  after  signing  the  ex  parte 
judgment  appointing  a  receiver,  the  relator 
applied  for  a  suspensive  appeal  from  the 
Judgment,  and  tendered  a  bond.  The  appeals 
were  refused.  Hence  the  application  to  tills 
court  for  the  necessary  writs  to  enforce  the 
granting  of  the  appeals.    In  tbe  briefs  filed, 


there  Is  considerable  length  devoted  to  the 
question  whether  or  not  tbe  respondent  Judge 
had  the  power  to  Issue  the  ex  parte  order  ap- 
pointing a  receiver.  The  order  may  or  may 
not  have  been  properly  granted.  This  ques- 
tion can  only  be  determined  when  the  Judg- 
ment is  before  us  on  appeal.  Our  inquiry  Is 
now  restricted  to  whether  the  relator  is  Mi- 
tltled  to  a  suspensive  appeal  from  the  ex 
parte  Judgment.  The  application  for  the 
suspensive  appeal  Is  resisted  on  the  follow- 
ing grounds:  (1)  That  the  creditors  and 
stockholders  were  not  parties  to  the  Judg- 
ment, and  as  third  parties  they  must  produce 
proof,  which  must  be  established  contradic- 
torily with  the  parties  to  the  Judgment,  that 
they  have  an  appealable  interest;  (2)  that  the 
Judgment  Is  Interlocutory,  and  works  no  ir- 
reparable injury;  (3)  that  the  remedy  to  cor- 
rect such  an  appointment  Is  by  rule  to  set 
aside  the  Judgment,  lmi»x>vldently  granted, 
and  an  appeal  from  tbe  Judgment  on  the 
rule.  The  other  grounds  of  consent  to  the 
appointment  of  a  receiver,  and  the  acknowl- 
edgment of  Its  necessity,  properly  belong  to 
the  Investigation  of  the  rightful  Issuance  of 
tbe  order  from  which  an  appeal  is  asked. 

1.  On  the  first  point  it  is  evident  that,  in 
the  present  proceeding,  the  question  raised 
properly  belongs  to  the  proceedings  on  appeal 
in  a  motion  to  dismiss  the  appeaL  In  applica- 
tion to  this  court  In  the  first  Instance  for 
writs,  the  Interest  of  the  parties  Is  presented 
on  a  prima  fade  showing.  The  petition  of  re- 
lator shows  an  appealable  interest,  and  this 
petition  Is  accompanied  by  his  afiSdavIt.  Erea 
when  the  appeal  is  on  file  In  this  court.  It 
Is  sufficient  If  the  record  sh<^ws  a  pecuniary 
interest.  State  ex  rel.  Bonnet  v.  Judge,  29 
La.  Ann.  397.  In  the  case  of  Insurance  Co. 
V.  Costa,  32  La.  Ann.  3,  this  court  said  that 
this  pecuniary  Interest  may  be  shown  by 
proper  affidavit,  indicating  the  nature  and  ex- 
tent of  the  right  imperiled  by  the  decree,  and 
by  the  recitals  of  which  the  opposite  parties 
would  be  so  minutely  Informed  as  to  be  en- 
abled to  conclude,  by  an  inspection  of  tbe  evi- 
dence Itself,  whether  to  contest  or  acknowl- 
edge the  applicant's  right  to  an  appeal. 

2.  An  interlocutory  order  is  something  which 
Is  ordered  by  the  court  between  the  com- 
mencement and  end  of  a  suit,  which  decides 
some  preliminary  part  or  matter,  which,  bow- 
ever.  Is  not  a  final  decision  of  tbe  matter  In 
issue.  From  this  class  of  decrees  an  appeal 
is  permitted,  when  an  Irreparable  Injury  may 
result  from  Its  enforcement  But  In  a  Judg- 
ment appointing  a  receiver  certain  facts  have 
to  be  presented  and  passed  upon  by  the  judge 
to  whom  the  application  Is  presented,  and  the 
decree  in  such  a  case  possesses  some  of  tbe 
elements  of  a  final  judgment,  which  requires 
the  signature  of  tbe  judg;e,  and  belongs  to 
that  class  named  In  the  Code  of  Practice, 
distinguishing  them  from  Interlocutory  or- 
ders, which  do  not  require  the  signature  of 
the  Judge,  but  which  must  be  correctly  en- 
tered in  the  record.    Code  Pr.  arts.  637,  514, 
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546;  StarkA  r.  Burke,  9  La.  Ann.  345.  The 
facts  alleged  by  respondent  in  bis  applica- 
tion for  the  appointment  of  receiver,— such  as 
the  abandonment  of  the  franchises  of  the 
corporation.  Its  insolvency,  and  the  conspira- 
cy between  the  shareholders  and  directors,— 
are  matters  which,  by  a  definite  Judgment, 
may  become  res  Judicata  between  the  par- 
ties to  the  Utigation.  Code  Pr.  art.  539.  A 
Judgment  contradlctwily  rendered  Is  that 
which  has  been  given  after  the  parties  have 
been  heard,  either  in  support  of  their  claims 
or  their  defense.  Code  Fr.  art  685.  The 
usual  method  of  appointing  a  receiver  is  aft- 
er the  parties  have  been  heard,  and  a  Judg- 
ment Is  rendered  on  the  facts  presented. 
That  there  is  a  consent  Judgment  does  not 
detract  from  the  force  of  the  Judgment,  as 
the  facts  are  admitted,  and  proof  by  wit- 
uesses  and  documentary  evidence  dispensed 
with.  All  such  Judgments  have  to  be  signed 
as  final  Judgments,  which  may  become  defin- 
itive aa  to  the  Issues  presented  by  abandon- 
ing an  appeal,  or  by  a  final  Judgment  of  the 
appellate  court  From  all  such  Judgments 
an  appeal  will  lie,  and  the  reports  of  this 
state  will  show  that  appeals  from  Judgments 
appointing  receivers  have  never  been  denied. 
3.  It  is  urged  by  plainticr  and  respondent 
that  the  relator  should  have  provoked  a  rule 
to  set  aside  the  ex  parte  Judgment  appoint- 
ing a  receiver,  and  an  appeal  should  have 
been  taken  from  the  Judgment  on  the  rule. 
I  fail  to  see  the  force  of  this  argument  In 
some  cases,  in  the  exercise  of  the  supervisory 
Jurisdiction  of  the  supreme  court  over  In- 
ferior tribunals,  it  may  be  required  that  the. 
applicant  for  ];elief  exhaust  his  remedies  In 
the  lower  court  In  the  exercise  of  the  right 
of  appeal,  if  the  party  cast  could  appeal  from 
a  Judgment  rendered  contradictorily  with  him, 
there  seems  to  be  a  stronger  reason  why  he 
should  be  permitted  to  do  so  if  the  proceed- 
ings leading  to  the  Judgment  have  been  ex 
parte  and  irregular.  What  reason  is  th«'e 
for  the  proposition  that  the  defendant  should 
proceed  by  rule,  and  ask  a  reversal  of  the 
Judgment  as  a  prerequisite  to  an  appeal? 
The  presumption  is  that  the  Judgment  is 
valid,  and  why  should  the  defendant  require 
the  court  to  reverse  its  proceedings  as  irreg- 
ular, and  proceed  regularly  to  pronounce 
Judgment,  before  an  appeal  should  be  al- 
lowed? The  time  of  the  comrt  ^ould  not 
be  occupied  in  order  to  reach  such  a  result, 
when  It  can  be  accomplished  by  a  direct  pro- 
ceeding by  appealing  at  once  from  the  Judg- 
ment. It  avoids  expense  and  dday,  and  the 
convenient  and  speedy  administration  of  Jus- 
tice Is  the  first  consideration  of  courts  in 
the  disposal  of  cases.  But  it  is  the  Judgment 
rendered  from  which  the  defendant  has  the 
right  to  appeal,— no  matter  how  rendered,  so 
that  it  Is  final,  or  an  Interlocutory  order  that 
may  woik  an  Irreparable  Injury.  The  Judg- 
mrat  may  be  nuU  and  void  from  irregulari- 
ties In  the  proteedings.  The  defendant  has 
the  right  to  attack  It,  and  have  lU  nxillity 


declared,  dther  by  appeal  or  an  action  of 
nullity.  The  relator  hsreia  has  chosen  the 
first  mode  of  proceeding,— by  an  appeal,— n 
constitutional  right  which  cannot  be  denied 
him.  State  ex  reL  Johnson  v.  Judge,  36  La. 
Ann.  210;  State  ex  reL  Morey  v.  Judge,  81 
La.  Ann.  823-525. 

4.  It  is  suggested  in  respondoif  s  brief  that 
the  action  of  the  court  in  the  appointment  of 
a  receiver  Ig  not  reversible  on  appeal.  This 
doctrine  has  been  unquestionably  held  In  oth- 
er Jurisdictions,  but  in  this  state  there  Is  no 
statutory  proceeding  authorizing  the  appoint- 
ment of  a  receiver  to  a  corporation,  and  the 
assumption  of  snch  authority  by  the  courts 
has  only  been  In  extreme  and  special  cases, 
such  as  where  the  property  of  the  ooriwra- 
tlon  has  been  abandoned,  or  where  there  are 
no  pwsons  authorized  to  take  <diarge  of  or 
to  conduct  its  affaira.  Bak»  v.  Railroad  Co., 
34  La.  Ann.  754;  State  v.  City  of  New  Or- 
leans, 43  La.  Ann.  ,830,  9  South.  643.  And 
this  authority  has  heretofore  been  exercised 
when  all  the  parties  were  before  the  cotut. 
Whether  there  was  a  consent  proceedini;  In 
the  lower  court  to  authorize  the  ex  parte  Judg- 
ment appointing  the  receiver  can  only  be  de- 
termined when  all  the  facts  are  before  us  on 
appeal.  The  respondents  contend  that  in 
no  event  is  the  relator  entitled  to  a  suspen- 
sive appeal,  and  article  680  of  the  Code  of 
Practice  is  referred  to  as  being  concluslYe  on 
this  point  The  Judgrments  which  are  exe- 
cuted provisionally  are  mentioned  in  said  ar- 
ticle, and  rendered  in  the  matter  of  the  ap- 
pointment of  tutora  and  curatora  of  Inca- 
pacitated persons,  and  syndics  of  creditors 
where  they  are  ordered  to  administer  pro- 
visionally as  credltora  of  vacant  successions. 
The  reasons  for  these  exceptions  are  obvious. 
The  necessity  for  some  one  to  take  care  of 
the  incapacitated  persons  or  vacant  estate 
is  Imperative,  and  the  syndic  provisionally 
appointed  remains  in  charge  of  the  provi- 
sional administration  only,  without  power  to 
sell,  his  acts  only  being  conservatory,  untQ  a 
regular  syndic  is  elected  by  the  creditors.  In 
this  case  there  was  no  provisional  appoint- 
ment of  a  receiver,  with  power  limited  to 
conservatory  acts,  but  he  has  the  amplest 
power  under  the  order  toe  a  full  adminlstra- 
titm,  extending  to  the  sale  of  the  eflTects  un- 
der the  order  of  court,  and  a  general  winding 
op  of  the  concerns  of  the  oorp<Htitlon.  The 
ortlde  referred  to  does  not  include  a  Judg- 
ment relating  to  such  mattera.  If  a  party 
has  a  right  to  appeal,  the  rule  is  that  he  can 
appeal  suspensively,  and  I  find  no  exception 
to  the  Judgment  In  appointing  a  receiver  to 
a  corporation  with  full  powers  of  adminis- 
tration. The  directora  had  no  power  to  con- 
sent to  the  appointment  of  a  receiver.  The 
shareholdera  only  could  give  this  consent. 
The  directora  are  only  the  agents  of  the 
shareholders,  and  cannot  do  any  act  not  au- 
thorized by  the  charter. 


Rehearing  refused. 
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LOmSVILM!  &  N.  R.  CO.  t.  BINION. 
<Snpreme  Court  of  Alabama,  ^nly  27,  1898.) 

iRJintT  TO  Raiixoas  Bhplotb  —  BornciBNor  of 
Btidihcb. 
A  brakeman  thrown  from  a  car  while 
releasing  a  brake  cannot  recover  for  the  result- 
ing Injuries  in  the  absence  of  evidence  of  any 
defect  in  the  brake  that  woold  cause  it  to 
"stick,"  or  of  proof  of  any  fact  accompanying 
its  release  that  would  tend  to  throw  him  off. 

Appeal  from  circuit  court,  Mcmtgomety 
county;  John  P.  Hubbard,  Judge. 

Action  by  E.  M.  Binlon  against  the  Lonlfl- 
Tille  &  NashTlUe  Railroad  Company  to  r«- 
coTer  damage*  for  Injuilea  sustained  while 
in  the  employ  of  defendant.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "If  the  Jury  be- 
lieve the  evidence,  they  must  find  for  the 
defendant."  (2)  "If  the  jury  beUeve  the  evi- 
dence of  the  plaintiff,  Rlnlon,  they  must  find 
for  the  defendant"  (8^  "If  the  Jury  believe 
from  the  evidence  that  when  defendant's  en- 
gineer called  for  brakes,  that  Binlon,  the 
plaintiff,  applied  the  brakes  on  the  car  from 
which  he  fdl,  and  that  said  brakes  per- 
formed the  service  for  which  they  were  at- 
tached to  the  car;  and  that  when  defend- 
ant's engineer  called  the  brakes  off,  and 
failed,  but  found  it  tight,  and  in  consequence 
thereof  the  car  was  Jumping;  that  he  made 
a  second  attempt  to  release  the  brake,  but 
failed,  and  that  he  then  put  down  his  lamp, 
and  at  a.  third  time  attempted  to  rdease 
the  brake,  and  this  time  succeeded,  and  In 
doing  80  he  fell  from  the  car,  and  received 
the  injuries  of  which  he  complains,— then  the 
jury  must  find  for  tbe  defendant"  (12)  "If 
the  Jury  believe  from  the  evidence  that  when 
the  plaintiff  started  to  loose  the  brake  he 
discovered  that  there  was  something  wrong 
with  the  brakes,  and  that  there  was  danger 
in  attempting  to  turn  the  tK'ake-  loose  with- 
out help,  then,  if  he  foiled  to  ask  for  help, 
and  was  Injured  In  consequence  thereof,  be  so 
far  contributed  to  his  own  injury  as  to  pre- 
vent any  recovery  in  tUs  case,  and  the  jury 
mnst  find  iac  the  defendant"  <13)  "When 
the  plaintiff  discovered,  as  be  alleges,  that 
there  was  something  wrong  with  the  brake, 
and  be  did  not  there  choose  the  safer  plan 
of  calling  aid,  but  chose  the  more  dangerous 
plan  of  releasing  the  brake,  he  was  guUty  of 
contributory  negllgoice,  and  cannot  recover." 
(17)  "If  the  jury  find  from  the  evidence  that 
plaintiff,  in  attempting  to  turn  loose  the  brake 
after  having  applied  the  same,  lost  his  bal- 
ance and  fell  from  the  car,  and  thereby  sus- 
tained his  injuries,  then  they  mnst  find  tot 
the  defendant"  (19)  "If  the  jury  b^eve 
from  the  evidence  that  when  a  brake  Is 
stuck,  that  It  requires  ertraordinary  care  to 
turn  it  loose,  and  if  the  jury  find  that  the 


brake  in  question  was  stuck  when  be  at- 
tempted to  turn  It  loose,  and  this  fact  be- 
came knovm  to  plaintiff  when  be  attempted 
to  loose  it  then  it  became  the  d'uty  of  the 
plaintiff  to  use  extraordinary  care  in  turn- 
ing it  loose,  and,  if  he  could  have  gotten  it 
loose  with  safety  by  calling  aid  for  that 
purpose.  It  was  his  duty  to  have  done  so; 
but  If  he  failed  to  call  for  help,  but  attempted, 
without  help,  to  get  the  brake  loose,  and  if 
it  was  a  dangerous  thing  to  do,  then  in  not 
calUng  for  help,  and  in  attempting  to  loose 
the  brake  by  himsdf,  he  so  far  contributed 
to  bis  own  tajury  as  to  prevent  any  recovery 
in  his  behalf,  and  the  jury  must  find  for  the 
d^endant"  (20)  "The  defendant  is  not  lia- 
ble, even  if  the  iniy  believe  there  was  a  de- 
fect in  the  brake,  imless  the  jury  further  find 
from  the  evidence  that  defendant's  inspector 
at  Mobile  was  negligent  in  not  discovering 
it"  (27)  "If  the  plaintiff  discovered  that  the 
brake  which  be  alleges  threw  him  off  the  car 
was  defectire,  and  failed  to  notify  the  de- 
fendant of  such  defect,  he  cannot  recover  un- 
less he  knew  the  defendant  was  already 
aware  of  the  defect" 

J.  H.  Falkner  and  Ghas.  P.  Jones,  for  ap- 
pellant   Chaa.  Wilkerson,  for  appellea 

OTONB,  O.  J.  Binlon,  plaintiff  in  this  suit 
was  brakeman  on  a  freight  train  of  the  ap- 
pellant railroad  company.  While  in  the  dis- 
charge of  bis  duties  as  brakeman  be  fell 
from  the  top  of  one  of  the  box  cars,  and  was 
so  injured  that  he  lost  bis  arm.  The  present 
suit  was  instituted  under  the  employers'  act, 
(Code  1886,  |  2590,)  and  seeks  to  recover 
damages  for  the  injury  stiffered.  The  com- 
'plaint  consists  of  a  single  count  with  amend- 
ments. It  charges  that  the  injury  was  caused 
"by  reason  of  a  defect  or  defects  in  the  ways, 
works,  machinery,  and  brakes  connected  with, 
or  used  in,  the  business  of  said  defendant; 
and  plaintiff  alleges  that  the  brake  or  brakes 
on  said  railroad  car  or  box  cor  was  defective, 
and  plaintiff  did  not  know  of  said  defect  in 
said  brake  or  brakes  on  said  car;  that  the 
brake  and  appliances  on  and  attached  to  the 
box  car  from  which  plaintiff  was  thrown  were 
defective,  in  this:  that  the  dog,  ratchet,  chain 
rod,  or  shoes  of  said  brake  were  so  defective 
or  so  worn  as  to  be  Inoperative  and  inef- 
fective for  the  purpose  for  which  they  were 
attached  to  said  car;  that  the  said  brakes 
were  defective  in  some  part,  so  that  plain- 
tiff, while  engaged  in  and  about  his  duties 
as  brakeman,  and  while  trying  to  execute 
the  duties  required  of  him  as  brakeman  in 
letting  down  said  brakes,  was  thrown  from 
die  top  of  said  car,  right  arm  cut  off,  and 
injured  as  aforesaid,  by  reason  of  the  de- 
fect In  said  brakes;  that  said  defect  in  said 
brakes  was  not  discovered  owing  to  the 
negligraice  of  the  said  defendant,  or  of  the 
parties  in  the  employ  or  service  of  the  said 
def«>dant  intrusted  with  the  duty  of  seeing 
that  the  ways,  works,  and  machinery  of  de- 
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fendant  were  In  proper  condition;  that  said 
brake  on  said  car  was  defective,  in  this:  tliat 
the  chain  thereto  attached  was  worn  or  bro- 
ken, and  wiiile  said  brake  was  set  up,  and 
while  plaintiff  was  trying  to  let  down  said 
toake,  the  said  chain  broke  or  gave  way; 
that  said  defect  could  have  been  discovered 
and  fixed  by  defendant  and  its  employes  la- 
trusted  with  said  duty,  but  they  negligently 
failed  to  do  so,  and  by  reason  of  said  neg- 
ligence plalatlil  was  injured  as  aforesaid. 
And  plaintiff  further  avers  that  said  brake 
was  defective  In  this:  that  the  lever  attached 
to  the  brake  beam  was  broken  or  worn,  so 
that,  when  used.  It  failed  to  act  properly; 
that  said  defect  was  not  discovered,  or  said 
defect  not  fixed,  owing  to  the  negligence  of 
the  defendant,  or  of  some  one  in  tbe  employ  of 
the  defendant  to  whom  said  duty  was  Intrust- 
ed; and  by  reason  of  said  negligence  plain- 
tiff was  Injured  as  aforesaid.  Plaintiff  fur- 
ther avers  that  he  did  not  know  that  said  de- 
fect existed."  It  is  manifest  that  this  com- 
plaint makes  a  good  cause  of  action  under 
section  2580  of  the  Code  of  1886,  subdivi- 
sion 1  of  that  section;  and  probably  under 
subdivision  4  also.  The  defendant  pleaded 
the  general  issue  and  contributory  negligence, 
and  there  were  verdict  and  Judgment  for  the 
plaintiff.  All  tbe  questions  presented  for  our 
consideration  were  raised  by  the  refusal  of 
the  court  to  give  certain  charges  asked  by 
the  defendant 

It  cannot  be  supposed  tiiat  tbe  court  is 
familiar  with  the  mechanical  contrivance 
Imown  as  a  brake  on  a  railroad  car,  nor 
when  or  how  It  is  liable  to  become  out  of 
repair;  nor  can  we  be  presumed  to  know 
what  causes  it  to  "stick"  or  refuse  to  let  loose 
the  pressure  which  retards  the  free  revolu- 
tion of  the  wheels,  and,  in  consequence,  the 
movement  of  the  train.  These  are  not  mat- 
ters either  of  Judicial  or  of  common  knowl- 
edge. If  we  were  permitted  to  indulge  in 
conjecture,  we  would  probably  find  ourselves 
at  a  loss  to  determine  whether  tbe  brake 
"stuck"  or  refused  to  let  loose,  in  consequence 
of  its  being  too  tightly  put  on  or  from  some 
other  cause.  This  was  necessarily  a  question 
for  the  Jury,  if  there  was  testimony  bearing 
upon  it  It  must  be  borne  in  mind  that  the 
burden  was  on  the  plaintiff  to  satisfy  tbe 
Jiuy  by  proof  that  there  was  a  defect  In  the 
brake,  or  In  its  attached  machinery;  that 
that  defect  existed  when  the  car  left  Mobile; 
that  it  was  known  to  the  railroad's  employes 
whose  duty  it  was  to  look  after  It,  or  would 
have  been  discovered  if  the  inspector  had  em- 
ployed proper  diligence;  and  that  that  defect 
caused  the  plaintiff  to  fall  from  the  car,  and 
to  receive  the  Injury  he  complains  of,— for, 
if  the  defect  is  not  proven  to  have  existed 
when  the  train  left  Mobile,  or  if  it  was  not 
discoverable  upon  careful  inspection,  or  if, 
in  fact,  there  was  no  defect,  the  plaintiff 
failed  to  make  out  his  case.  So,  if  the  stick- 
ing of  the  brake  was  the  result  of  putting 
it  on  too  tight,  tbe  plaintiff  himself  having  ap- 


plied it,  or  If  the  plaintiff  slipped  and  fell, 
and  was  not  thrown  off  by  the  defective 
ti-ake,  or  if  the  testimony  leaves  it  in  equal 
doubt  whether  the  injury  was  suffered  from 
the  one  cause  or  the  other,  then  the  verdict 
should  be  for  tbe  defendant.  Lehman  v.  Mc- 
Queen, 65  Ala.  570;  McWilliams  y.  Phillips, 
71  Ala.  80;  Railway  Co.  v.  Holborn,  84  Ala. 
133,  4  South.  146;  Railroad  Co.  v.  Davis,  91 
Ala.  487,  8  South.  552;  Railroad  Co.  v.  George, 
(Ala.)  10  South.  145;  Tuck  v.  Railroad  Co., 
(Ala.)  12  South.  168.  The  entire  record 
shows  that  plaintiff's  right  of  recovery,  if  any 
he  had,  depended  primarily  on  the  Inquiry 
whether  there  was  a  defect  in  the  brake  or 
in  the  machinery  by  which  it  was  worked. 
Unless  there  was  such  defect,  and  unless  that 
defect  caused  the  injury,  plaintiff  has  failed 
to  take  the  first— the  indispensable— step  in 
making  good  his  claim.  Appellant  contends 
that  there  was  no  testimony  tending  to  show 
such  defect,  and  on  this  theory  it  requested 
the  instruction  that,  'if  tbe  jury  believed  the 
evidence,  they  must  find  for  the  defendant" 
This  charge  was  refused,  and  defendant  ex- 
cepted. Tbe  fall  took  place  when  the  train 
was  leaving  Bayou  Sara  on  its  upward  trip 
to  Montgomery.  Plaintiff  testified:  "That 
the  accident  happened  at  8  p.  m.  of  said  day, 
—February  7,  1890.  This  witness  could  not 
tell  exactly  from  which  car  he  fell,  but  stated 
he  was  5  or  8  cars  from  the  caboose.  That 
he  was  letting  off  tbe  brakes,  having  been 
warned  to  do  so  by  a  signal  from  the  en- 
gineer. That  he  had  set  up  or  applied  3  or 
4  brakes  when  said  train  had  reached  Bayou 
Sara,  and  that  he  was  going  back  to  let  off 
the  brakes  when  the  accident  happened. 
That  when  he  got  on  the  car  It  was  'buck- 
ing' or  'Jumping.'  That  he  tried  to  let  off 
the  brake  and  failed;  tried  a  second  time  and 
failed;  that  he  had  his  lantern  in  his  hand; 
that  he  set  his  lantern  down,  and  on  the 
third  trial  got  It  off,  when  he  was  thrown  be- 
twe^i  the  cars.  That  he  considered  tbat  the 
brake  on  said  car  had  stodK,  and  that  it 
worked  differently  from  other  brakes  that  he 
had  applied.  That,  if  the  brake  was  in  (urder, 
he  would  have  been  able  to  let  it  iM  safely 
with  his  hands,  as  he  only  used  his  hands 
in  applying  It"  On  cross-examlnatioa  he  tes- 
tified "that  a  car  would  not  'buck'  or  'Jump* 
except  when  brakes  were  on  very  tight  or 
there  was  a  defect  in  the  brake;  that  he  put 
on  the  brake  on  the  particular  car,  and  did 
not  see  anything  wrong  with  the  brake; 
*  *  *  that  he  did  not  discover  anything 
different  in  the  car  from  which  he  fell  when 
he  first  went  on  it  than  an  ra-dinary  car, 
and  only  knew  that  in  attempting  to  let  off 
the  brake  he  was  thrown  between  tbe  cars 
by  said  brake,  but  he  could  not  say  from 
which  one  of  tbe  cars  of  said  train  he  fell; 
that  It  was  drizzling  rain  at  the  time  of  the 
accident,  and  had  been  for  a  short  time  be- 
fore; that  when  brakes  stuck,  they  some- 
times had  to  get  the  help  of  another  toake- 
man  to  release  them,  but  that  on  this  occa- 
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sion  be  bad  aot  called  for  any  belp,  but  a1> 
tempted  to  let  It  off  hims^."  Reed,  car  In- 
spector, was  Introduced  by  plaintiff,  and  tes- 
tified: "Tbat  be  was  a  car  Inspector  at  Bain- 
brldge  In  tbe  employ  of  tbe  Alabama  Mid- 
land Railway.  Tbat  be  was  tbe  car  Inspect- 
or of  defendant  at  Montgomery  In  Febru- 
ary, 1890,  and  on  the  8th  of  February  was 
directed  by  tbe  superintendent  or  yardmasrter 
to  Inspect  a  train  from  which  they  said  that 
Binion  fell.  «  «  •  He  found  two  or  three 
defects  in  the  brakes,  to  wit,  one  car  with  a 
bralie  chain  missing,  and  two  others  had  de- 
fective levers  and  hangers  to  tbe  brake  beam, 
and  part  of  the  brake  connections  gone  in 
one.  Tlmt  a  brakeman  on  top  of  a  freight 
train  could  not  apply  any  brake  If  tbe  brake 
chain  was  gone,  nor  could  be  set  up  and  ap- 
ply any  brakes  In  which  all  tbe  ley&n  or 
brake  connections  were  missing.  Tbat  witness 
could  not  tell  where  said  cars  lost  their  brake 
chains  or  brake  connections,— whether  at  the 
time  of  the  injury  of  plaintiff  or  before. 
*  *  •  This  witness  did  not  testify  from 
what  car  the  brakes  were  missing.  •  •■  •" 
On  cro8»«xamlnatlon  tbis  witness  testified 
"that,  If  the  parts— the  chain  or  tbe  brake, 
levers,  and  connections— were  missing  from  a 
brake  It  could  not  be  put  on  at  all,  and  tbe 
brakeman  would  simply  turn  tbe  staff  or  rod 
around  without  getting  any  pressure  what- 
ever; tbat  he  said  nothing  else  about  the 
train  or  brakes,  and  there  were  no  other  de- 
fective brakes  on  said  train." 

We  have  now  copied  all  tbe  testimony 
plven  to  the  Jury  which  tended  to  prove  any 
fact  connected  with  tbe  disaster  which  gave 
rise  to  this  suit.  It  will  be  seen  tbat  there 
is  an  entire  absence  of  proof  of  any  defect 
in  tbe  brake,  or  In  its  working,  which  caused, 
or  could  have  caused,  tbe  brake  to  "stick" 
or  to  be  difficult  to  let  off,— an  entire  absence 
of  proof  of  any  fact  attendant  on  tbe  release 
of  tbe  brake,  which  could  have  tended  to 
throw  plaintiff  from  the  car.  According  to 
his  testimony,  be  fell  when  the  brake  was  re- 
leased, but  be  proves  no  fact  which  connects 
bis  fall  with  tbe  liberation  of  the  brake.  The 
Inference  from  bis  entire  testimony  Is  just 
as  reasonable  that  the  brake  "stuck"  from 
being  put  on  too  tight,  or  that  he  fell  from  los- 
ing bis  balance  or  footing,  or  tbat  be  was 
jerked  off  by  retaining  too  long  bis  bold  on 
the  wheel  when  tbe  brake  was  let  off,  as 
that  bis  fall  was  caused  by  a  defect  in  tbe 
machinery.  There  was  no  fact  in  testimony 
which  tended  to  solve  this  perplexing  In- 
quiry; and,  the  burden  of  proof  being  on 
plaintiff,  it  was  his  duty  to  furnish  some 
proof  of  some  fact  which  tended  to  show 
the  machinery  was  defective.  We  think  he 
failed  to  do  so.  And  we  think  the  witness 
Reed  not  only  falls  to  strengthen  his  case, 
but  makes  It  more  patent  that  there  is  an 
absence  of  proof  tbat  tbe  machinery  of  tbe 
brake  was  out  of  order.  True,  be  found 
three  defective  brakes,— "one  with  a  brake 
chain  missing,  and  two  others  bad  defective 


levers  and  bangers  to  the  brake  beajus,  and 
part  of  tbe  br^ke  connections  gone  in  one." 
There  was  no  attempt  to  prove  tbat  either 
of  these  was  the  car  from  which  plaintiff 
fell;  and  we  think  the  same  witness  (Reed) 
IHTOved  that  such  could  not  have  been  the 
case.  He  testified  "that.  If  the  parts— the 
chain  or  the  brake,  levers,  and  connections 
—were  missing  from  a  braiu,  It  could  not  be 
put  on  at  all,  and  tbe  brakeman  would 
simply  turn  the  staff  or  rod  aroimd,  without 
getting  any  pressure  whatever."  He  testi- 
fied, further,  that  "there  was  no  other  de- 
fective brakes  on  said  train."  Now,  the 
plaintiff  had  testified  that,  a  short  time  be- 
fore the  accident,  he  himself  had  put  on 
the  brake,  and  that  he  foimd  no  difficulty  In 
doing  so.  This  be  could  not  have  done  If 
It  had  been  one  of  the  brakes  Reed,  tbe  In- 
spector, found  defective.  So,  we  repeat, 
there  was  no  testimony  of  any  fact  tending 
to  show  tbat  plaintiff's  fall  was  in  any  way 
contributed  to  by  a  defective  brake,  or  that 
the  brake  be  was  attempting  to  let  off  was 
In  any  respect  out  of  order.  We  repeat,  there 
was  no  testimony  tending  to  support  plain- 
tiff's cause  of  action.  He  made  no  case 
which  entitied  him  to  have  his  case  submit- 
ted to  a  jury.  Tbe  present  case  is,  if  pos- 
sible, a  stronger  one  for  the  general  charge 
in  favor  of  the  defendant  than  was  the  case 
of  Tucli  v.  Raib^ad  Co.,  (Ala.)  12  South. 
168.  See,  also.  Railroad  Co.  t.  Campbell,  Id. 
574;  Raib:oad  Co.  v.  Allen,  78  Ala.  494.  The 
plaintiff,  Btnion,  was  the  only  witness  who 
testified  to  tbe  facts  attending  his  fall,  and 
the  first  and  second  charges  asked  by  de- 
fendant ought  to  have  been  given.  So, 
charge  17  ought  to  have  been  given.  Charges 
3, 12,  and  IS  are  arguments,  and  they,  together 
with  13,  20,  and  27,  were  rlgbOy  refused. 
As  to  27,  this  was  not  a  case  for  the  appli- 
cation of  that  principle.  Reversed  and  re- 
manded. 


aoo  AU.  S3) 
THOMAS  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  1,  1894.) 
Criminal  Law— Compeluxo  Recau.  or  Acccssn 

— BVIDBNCB. 

1.  Tbe  court  may  compd  an  accused,  who 
has  offered  himself  aa  a  witness,  to  be  recalled 
for  further  crosa-examination. 

2.  On  a  trial  for  larceny  committed  two 
years  before  defendant's  arrest  therefor,  he  may 
be  asked  on  cross-examination,  to  show  tbat 
he  had  fled  after  the  larceny,  if  he  did  not  say 
to  the  sheriff,  on  being  arrested,  that  he  had 
worked  for  two  years  In  a  foreign  state. 

Appeal  from  circuit  court,  Barbour  county; 
J.  M.  Carmicbael,  Judge. 

Bill  Thomas  was  convicted  of  larceny,  and 
appeals.     Affirmed. 

On  the  trial  of  the  cause  tbe  state  Intro- 
duced evidence  tending  to  show  tbat  the 
defendant  felouiousiy  took  and  carried  out 
of,  and  away  from,  tbe  storehouse  of  God- 
win &  Duskin,  a  mercantile  firm,  a  piece  of 
bulk  meat;  tbat  after  the  alleged  larceny  tbe 
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defendant  I^  his  home  In  Bartioiir  county, 
and  went  to  Florida,  but  was  arrested,  two 
years  afterwards.  In  Barbonr  connty.  The 
defendant  introduced  himself  as  a  witness, 
and  testified  that  he  did  not  steal  the  meat 
from  the  storehouse  of  Godwin  &  Duskln. 
After  he  tiad  so  testified,  and  had  come 
down  from  the  stand,  and  the  state  bad  In- 
troduced other  witnesses,  the  state  asked 
to  have  the  defendant  put  back  on  the  stand 
to  testify,  and  to  being  so  re-examined  as  a 
witness  the  def^idant  objected.  The  court 
overruled  the  defendant's  objection,  and  re- 
quired him  to  go  back  on  the  stand  as  a  wit- 
ness, and  to  this  action  of  the  court  the  de- 
fendant duly  excepted.  After  having  taken 
the  stand  as  a  witness  again,  the  state 
asked  the  defendant  'if  he  (the  defendant) 
did  not  tell  Mr.  MUler,  the  deputy  sherlfF, 
after  he  was  arrested  by  him,  that  he  (the 
defendant)  had  been  working  In  an  oyster 
factory  at  Appalachlcola,  Florida,  off  and 
on,  for  two  years?'  The  defendant  objected 
to  tbis  question  and  the  answer  tha%to,  be- 
cause the  evidence  sought  to  be  elicited 
thereby  was  Illegal  and  irrelevant  The 
court  overroled  the  said  objection,  and  the 
defendant  excepted.  The  defendant  an- 
swered that  be  did  not  tell  Mr.  Miller  as  he 
was  asked.  The  state  then  introduced  the 
said  Miller,  the  deputy  sherifT,  as  a  witness, 
and  asked  him  "if  defendant  did  not  tell 
him,  after  he  had  arrested  defendant,  that 
he  (defendant)  had  been  worldng  in  an  oys- 
ter factory  at  Appalachlcola,  Florida,  off 
and  on,  tor  two  years."  The  witness  an- 
swered that  the  defendant  did  tell  him  that 
he  had  been  working  in  an  oyster  factory 
at  Appalachlcola,  Fla.,  off  and  on,  for  two 
years.  The  defendant  objected  to  this  evi- 
dence, and  moved  to  exclude  It  firom  the 
Jury  because  It  was  Illegal  and  irrelevant, 
and  duly  excited  to  the  court's  overruling 
his  motion. 

O.  L.  Comer,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

HEAD,  J.  When  a  defendant  on  trial  toe 
a  criminal  offense  introduces  himself  as  a 
witness,  he  thereby  offers  to  reveal  all  he 
knows  material  to  the  cause.  He  swears 
to  tell  the  whole  truth.  He  volimtarlly  re- 
moves the  constitutional  safeguard  wbldi 
would  protect  him  from  self-crlmlnatlon,  so 
far  as  concerns  the  crime  for  which  he  Is 
being  tried,  and  becomes  as  any  othes  wltr 
ness,  and  compellable  to  dlsdose  all  he 
knows,  whether  for  or  against  him.  l^iese 
observations  are  In  line  with  what  we  said 
in  Williams  v.  State,  13  South.  333,  as  well 
as  prior  adjudications.  Indeed,  they  are 
not  disputed  by  appellant's  counsel.  The 
trial  of  a  cause  is  an  entirety.  The  order 
in  which  witnesses  may  be  examined  is  with- 
in the  discretion  of  the  trial  court  A  wit- 
ness may  be  recalled  and  re-examined  In 
diief,  or  further  cross-examined,  at  any  stage 


of  the  trial,  and  as  often  as  the  court  may 
allow.  If  the  defendant  having  made  him- 
self as  any  other  witness,  is  comi>ellable  to 
testify  to  all  he  knows  when  first  put  upon 
the  stand,  there  Is  no  substantial  reason  why 
he  may  not  be  called  to  the  stand  a  second 
time,  and  compelled  to  do  the  same.  It  was 
material  for  the  Jury  to  know. that  the  de- 
fendant In  the  present  case  had  fled  to 
Florida,  and  taken  permanent  abode  there. 
The  question  objected  to  was  to  elicit  proof 
of  a  previous  confession  which  would  tend 
to  show  such  flight  and  abode,  as  was  also 
that  put  to  the  witness  Millo:.  There  was 
no  error  In  the  ruling  of  the  circuit  court, 
and  its  Judgment  is  affirmed.    Affirmed. 


am.  Ala.   6S) 
HARWELL  et  aL  v.  LEHMAN  et  al. 
(Supreme  Court  of  Alabama.     Jon.  12,  1894.) 
Saleb— Bbeaob  or  Cohthaoi — Dam  aoss. 
In  an  action  on  a  note,  defendant  cannot 
claim  set-off  for  damage  caused   by  plaintiS'* 
failure  to  deliver  certain  goodB  as  agreed,  when 
defendant  falls  to  show  the  value  of  the  goods 
at  the  time  and  place  for  delivery,  aa  this  is 
necessary  to  ascertain  the  amount  of  such  dam- 
age. 

Appeal  from  circuit  court  Tallapoosa  coun- 
ty; W.  D.  Denson,  Judge. 

Action  by  S.  Lehman  &  Son  against  Har- 
wdl  &  Clark  on  a  note.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

The  note  in  suit  was  given  by  defendants 
to  plaintiffs  for  $75.99,  dated  August  5. 
1891,  and  payable  1st  of  October  thereaftw. 
There  was  no  plea  of  the  general  issue;  but 
there  were  two  special  pleas,  Nos.  1  and  2, 
and  two  othws  In  short  viz.  failure  of  con- 
sideration and  tender;  but  tbae  was  no 
evidence  Introduced  on  the  two  latter.  The 
case  was  tried  on  the  special  pleas.  The 
first  of  these,  was  a  plea  of  set-off,  of  $50, 
which  It  is  averred  the  plaintiff  owed  the 
defendants,  at  the  time  said  note  was  exe- 
cuted; and  it  is  further  averred  in  said 
plea,  that  at  the  time  said  note  was  exe- 
cuted, there  was  an  unsettled  account  be- 
tween plaintiff  and  defendants,  which  was 
disputed  In  part,  and  it  was  agreed,  "that 
in  consideration  that  defendants  would,  at 
that  time,  pay  the  full  amount  claimed  by 
plaintiffs,  and  esecute  said  note  declared  on, 
the  plaintiffs  did  agree  in  writing,  to  sell 
and  ship  to  defendants  <me  barrel  of  Mc- 
Brayer  whisky,  on  or  by  the  1st  of  October, 
1891,  for,  and  at  the  price  of  $2.85,  which 
defendants  aver  was  90  cents  under  the 
market  value  of  such  goods,"  etc.;  and  it 
is  also  further  averred  In  said  plea,  that 
plaintiffs  failed  and  refused  to  ship  to  them 
the  said  barrel  of  whisky,  which  contained 
45  gallons  or  more;  and  In  consequence  of 
such  failure,  defendants  were  damaged  to 
the  extent  of  $40.50.  The  second  special 
plea  Is  to  the  effect  that  plaintiffs  owed 
the  defmd^nts  $60,  on  their  claim  against 
them  tor  their  failure  to  ship  said  whisky. 
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whereby  th^  were  damaged  to  that  extent 
The  facts  of  this  case  are,  that  defendants 
below,  appellants  here,  owed  the  plaintiffs, 
app^ees,  an  unsettled,  account  for  goods 
and  merchandise  which  plaintiffs  had  sold  to 
them.  The  sales  had  been  made  to  defend- 
ants by  one  A.  P.  Ingram,  who  represMited 
the  plaintiffs.  James  L.  Harwell,  one  of 
the  defendants,  teatifled  that  aU  the  trans- 
actions they  had  had  with  plaintiffs  w^e 
throngh  said  Ingram,  the  traveling  sales- 
man of  plaintiffs;  that  they  notified  said 
Ingram  that  several  of  theh:  purchases  of 
gx>od8  from  him  bad  eome  up  shcnrt,  for 
which  they  claimed  an  trffset;  tbat  Ingram 
collected  moneys  due  from  defendants  to 
plaintiffs,  and  on  the  6th  August,  1891,  he 
came  to  defendants  for  s  settlement  of  their 
accounts  with  plaintiflB;  that  at  that  time 
tbey  owed  plalnUffs  some  $300  <»  settle- 
ment, and  they  paid  Ingram  all  that  was 
owing  -except  $1JS0.W,  and  for  this  amount, 
tbey  gave  their  notes  payable  to  plaintiffs, 
one  for  $76  and  the  other  for  975.99,  which 
last,  is  the  one  sued  on,  having  paid  the 
tlrst  note  for  $76;  tbat  they  refused  to  pay 
the  one  sued  on,  unless  idalntlffs  would  sMp 
them  a  barrel  of  McBrayer  whisky  of  1886, 
nt  92.85  p«r  gallon,  for  wbldi  they  had  given 
Ingram  an  ordra'  at  the  time  of  settlemmt 
The  deposition  of  Simon  Lehman,  one  of 
the  plaintiffs,  was  offered  by  defendantsv 
who  testified,  that  plaintiffs,  were  wholesale 
liquor  dealers,  and  had,  prior  to  August  6, 
1891,  the  date  of  the  note  in  suit,  sold  sev- 
<>ral  barrels  of  whisky  to  defendants,  and  on 
that  day,  they  owed  plaintiffs  $150.99,  for 
which  they  gave  their  notes,  one  for  $75. 
due  Septemb«  15, 1891,  which  was  paid,  and 
one  for  $76.99,  payable  October  1,  1891. 
wtaJch  has  not  been  paid;  that  plaintiffs  did 
not,  at  that  time,  owe  defendants  any  mon- 
ey,— $50  or  any  other  amount,— and  never 
acknowledged  that  they  owed  any  such  in- 
debtedness, nor  authorized  any  one  else  to 
acknowledge  w  pay  defendants  anything; 
that  before  the  last-named  note  became  due 
defendants  gave  cm  order  for  a  barrel  of 
McBrayer  whisky  at  $2.85  per  gallon,  which 
plaintiffs  did  not  ship,  because  defendants' 
way  of  doing  business  was  not  satisfactory 
to  plaintiffs;  that  {dalntlffs  did  not  care  to 
ship  to  them,  because  they  took  so  long  to 
pay  their  bills;  that  defendants  were  hard  to 
deal  with,  always  dlt^uting  or  .claiming 
something,  to  evade  or  put  off  paying  their 
bills;  that  any  order  sent  by  Ingram  was 
sent  subject  to  plaintiff's  approval;  that  he 
sent  an  order  for  one  barrel  of  McBrayer's 
86,  at  $2.85,  on  4  months,  but  not  in  any 
-way  conditicmal,  so  far  as  plaintiff^  knew 
upon  defendants  signing  said  notes,  for,  the 
amount  tor  which  they  gave  their  note  was 
considerably  past  due  and  folly  owing  to 
plaintiffs;  that  Ingram  was  not  sent  to  de- 
fendants, by  plaintiffs,  under  any.  special  or- 
ders; tbat  said  Ingratn  makes  sales  for  j^in- 


tiffs  <m  commissions,  and  is  paid  according 
to  the  sales  he  maliea  He  collected  for 
plaintiffs,  as  a  natter  of  accommodation, 
but  all  orders  and  collections  he  sends  to 
plaintiffs  are  subject  to  their  approval.  The 
defendants  then  offered  in  evidence  a  paper 
writing  in  words  and  figures  following:  "8/ 
6/1891.  In  consideration  of  a  settiement, 
we  agree  to  #hip  to  Harwell  &  Clarke  1 
bU.  McB.  1886-2.86;  4  Mo's,  Oct  1.  A.  P. 
Ingram  for  S.  Lehman  &  Son."  This  pa- 
per, as  was  shown,  was  given  by  Ingram  to 
defendants  on  the  day  of  settiement  It 
was  objected  to  by  plaintiffs  as  evidence 
against  them;  and  the  objection  was  sus- 
tained, and  defendants  cscepted. 

John  A.  Terrell,  for  appellants.  Henry  A. 
Garrett,  for  appeUees. 

HARALSON,  J.  The  evidence  of  the  de- 
fendants, makes  it  satisfactorily  appear, 
that  they  owed  the  plaintiffs  the  full  amount 
for  which  they  gave  their  notes.  The  fact 
that  they  gave  their  notes  for  it,  is  prima 
facie  evidence  of  such  Indebtedness.  The 
only  (dalm  that  they  make  against  the  note 
sued  on  is,  that  at  the  time  it  was  given 
to  Ingram,  they  claimed  that  some  of  the 
goods  for  which  the  open  account  of  plain- 
tiflB against  them  was  made,  had  come  up 
short  and  that  they  refused  to  settie  the 
same,  unless  plaintUts  would  ship  to  them 
a  barrel  of  McBrayer  whisky,  on  four 
montiis'  time,  at  $2.85  per  gallon,  for  which 
they  gave  Ingram  an  order,  at  the  time  of 
settiement  The  plaintiffs  claim,  and  offer 
evidence  to  show,  that  Ingram  had  no  au- 
thority to  represent  them  and  to  make  any 
such  settiement;  but  the  contention  of  the 
defendants  is,  that  having  accepted  and  sued 
on  the  note,  given  with  such  a  condition,  the 
plaintiffs  ratified  Ingram's  agreement  to 
ship  the  barrel  of  whisky  and  ore  bound  by 
It  If  all  that  defendants  claim  in  this  re- 
gard were  conceded,  the  evidence  to  want- 
ing, so  far  as  the  record  discloses,  to  show 
tbat  defendants  suffered  auy  damage,  as 
claimed,  in  consequence  of  plaintiffs'  failmre 
to  ship  said  whisky.  The  measure  of  dam- 
ages for  the  foilnre:^  deUv^  goods  accord- 
ing to  contract  of  sale,  is  the  difference  be- 
tween the  contract  price  and  the  value  of 
tiie  chattds  at  the  time  and  place  of  de- 
livery, with  interest  Am.  A  Bug.  Bnc. 
Law,  30;  3  Brick.  Dig.  p.  296,  f  27.  What 
the  value  'of-  the  whisky  was,  at  the  time 
and  place  of  delivery,  nowhere  appears, 
without  whldi,  there  was  no. basis  for  the 
claim,  or  ascertainment  of  damages,  by  way 
of  set-off,  against  plaintiffs'  demand.  The 
court  committed  no  error,  of  which  defend- 
ants can  complain.  In  its  rulings  on  the  ex- 
clusion of  evidence;  and,  in  giving  the  gen- 
eral charge  in  favor  of  plaintiffs,  there  was 
no  error.  The  defendants  failed  to  estab- 
lish the  set-off  claimed.    Affirmed. 
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7ANNET  et  al.  r.  HABBELER. 

(Sni>reme  Gonrt  of  Alabama.    Jan.  18,  1894.) 

vxndob'b  lisn — eltfobckifbht— a88ionment  vob 

Cbbditobs — Restbainins  Obdbb. 

A  vendor  who  retains  title  and  has  the 
right  to  itosseasion,  but  binds  himself  to  con- 
vey on  payment  or  price,  can  maintain  a  suit 
to  enforce  his  lien  against  the  assignee  for  ben- 
efit of  creditors  of  the  pnrchaser,  and  this  right 
cannot  be  aSected  by  a  decree  obtained  by  the 
assignee  -in  a  proceeding  to  which  the  vendor 
was  not  a  party. 

Appeal  from  district  court,  Ck>Ibert  county; 
W.  P.  Chltwood,  Judge. 

Suit  by  H.  Habbeler  against  Janney  &  Che- 
ney, trustees  of  Alfred  H.  Mosee,  to  enforce 
a  yendor's  Uen  on  property  which  had  been 
aOld  by  plaintiff  to  A.  H.  Moses.  From  a 
decree  overruling  the  defendants'  plea,  de- 
fendants appeal.   Affirmed. 

Tompkins  &  Troy  and  Horace  Strlngfel- 
low,  for  appellants. 

HEAD,  J.  On  the  4th  day  of  December, 
1886,  the  appellee,  Biibbeler,  entered  Into  a 
written  contract  with  Alfred  H.  Moses,  by 
which  he  agreed  to  sell  to  Moses  the  lands 
described  in  the  bUl,  situate  In  Colbert  coun- 
ty, Ala.,  at  the  price  of  $12,000,  the  pay* 
ment  of  the  greater  portion  of  which  was  de- 
ferred to  specified  times  of  maturity;  and 
it  was  agreed  that  Habbeler  would  convey 
the  land  by  deed  to  Moses,  or  to  him  and 
such  others  as  he  might  direct,  or  to  a  com- 
pany he  contemplated  forming,  If  so  directed 
by  him;  and  Moses  agreed  that,  upon  de- 
livery of  the  deed,  be  would  deliver  to  Hab- 
beler the  notes  of  the  grantee  or  grantees 
for  the  deferred  payments,  seciured  by  a 
mortgage  on  the  premises.  Divers  payments 
were  afterwards  made  upon  the  demand  for 
the  purchase  money,  until  the  indebtedness 
was  reduced,  at  the  time  of  the  filing  of  tlie 
bill,  to  $5,884.23.  This  balance  being  unpaid, 
Habbeler  filed  this  bill  on  the  21st  day  of 
July,  1892,  In  the  district  court  of  Colbert 
county,  sitting  In  equity,  to  enforce  his  lien 
as  a  vendor  upon  the  lands.  It  is  not  made 
to  appear  by  express  averment  whether  the 
deed  and  notes  and  mortgage  were  ever 
executed  or  not,  but,  as  the  bill  is  framed, 
it  must  be  taken  that  they  were  not  The 
transaction  must  then  be  regarded  as  one  of 
a  Tmdor  of  lands  retaining  the  title,  and 
binding  himself  to  convey  upon  payment  of 
the  ptu-chase  money;  and  there  can  be  no 
question,  upon  the  face  of  the  bill,  of  his 
right  to  enfwce  his  Hen,  as  vendor,  in  a 
court  of  equity.  Some  time  in  1891,  Moses, 
becoming  insolvoit,  executed  to  certain  as- 
signees a  general  assignment  of  bis  prop- 
erty and  effects.  Including  his  rights  und» 
said  contract  of  purchase,  for  the  benefit 
of  his  creditors.  The  assignees  afterwards 
resigned  the  trust,  and  the  appellants,  Jan- 
ney &  Cheney,  were  regularly  appointed  in 
their  stead  by  the  chancery  court  of  Mont- 
gomery coun^.   They  accepted  the  appoint- 


ment, and  assumed  the  trust,  and,  with 
Moses,  are  made  defendants  to  this  bill.  In 
bar  of  the  exercise  of  the  Jurisdiction  of  the 
district  court,  Janney  &  Cheney  lnter'>osed  a 
plea,  setting  up  said  assignment,  and  aver- 
ring that  immediately  thereafter  the  as- 
signees took  possession  and  assumed  control 
of  all  the  said  property  assigned  for  the 
purposes  of  the  trust,  and  on  the  lltb  day  of 
July,  1S91,  filed  their  bUI  In  the  chancery 
court  of  Montgon'iery  county;  setting  forth, 
among  other  things,  that  many  of  the  cred- 
itors of  Moses  had  attached  a  large  por- 
tion of  the  property  assigned,  claiming  the 
invalldlly  of  the  assignment,  and  that  said 
attachment  suits,  unless  enjoined,  wonld  con- 
stitute a  doud  on  their  title,  and  subject  the 
said  trust  to  great  expense  and  loss,  and 
praying  that  said  court  would  assume  Ju> 
rlsdlction  of  said  trust,  and  protect  them  In 
the  administration  of  the  same;  that  on  the 
22d  day  of  October,  1801,  the  said  chancery 
court  adjudged  that  complainants,  said  as- 
signees, were  entitled  to  have  it  take  and  as- 
sume Jurisdiction  of  the  trust,  and  that  it 
did  thereby  assume  the  same,  decreeing  that 
said  assignees  should  proceed  In  the  fur- 
ther administration  of  the  trust,  under  the 
direction  in  said  deed  of  assignment  given 
them,  subject  to  the  terms  and  directions  of 
said  decree,  and  such  other  orders  and  de- 
crees as  had  been,  or  mig^t  thereafter  be, 
rendered  In  the  cause;  that  the  said  decree  pro- 
vided that  the  defendants  to  the  bill  and  all 
other  persons  were  restrained  from  proceed- 
ing further  with  said  attachments  or  pro- 
ceedings affecting  or  to  affect  In  any  way 
any  of  the  property  Included  in  the  said  deed 
of  assignment,  and  the  defendants  and  all 
other  persons  were  restrained  and  enjoined 
from  instituting  any  proceedings  affecting  or 
to  affect  in  any  way  any  of  the  said  prop- 
erty in  any  court  other  than  said  chancery 
court,  and  from  prosecuting  any  such  ix^ 
ceedings  theretofore  commenced;  and  said 
defendants  and  all  oth«  persons  asserting 
or  claiming  any  rights,  liens,  or  charges  af- 
fecting any  of  said  property,  and  all  per- 
sons having  any  claim  to  any  portion  of  the 
fund  to  be  distributed  imder  the  assign- 
ment, were  ordered  to  prosecute  and  assert 
the  same  in  the  said  chancery  court.  The 
plea  further  sets  up  the  resignation  of  the 
original  assignees,  and  the  appointment  of 
Janney  &  Cheney  in  their  stead,  and  avers 
that  the  said  suit  In  chancery  was  In  Jan- 
uary, 1892,  revived  In  their  names,  as  com- 
plainants, and  that  on  the  23d  day  of  April, 
1892,  said  court  rendered  a  further  decree 
in  said  cause  upon  the  pleadings  and  evl- 
d«ace  therein,  in  which  the  assumption  of  its 
Jiurisdiction  by  the  said  decree  of  October  22, 
1891,  was  confirmed  and  ratified,  and  said  de- 
cree afilrmed,  and  further  ordering  that  the 
said  former  restraining  order  and  injunction 
be  made  popetual;  that  said  suit  Is  still 
pending  and  undisposed  of,  and  said  Janney 
&  Cheney  are  still  engaged  In  the  admlnls- 
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tratlon  of  the  trnst  Tbe  district  court  held 
this  plea  Insufflclent,  and  oTerruled  the  same, 
and  that  ruling  Is  assigned  as  error. 

It  Is  the  established  rule  In  this  state  that 
tbe  assignee  in  a  general  assignment,  like 
that  in  the  present  case,  acquires  only  such 
estate,  and  such  rights  and  powers  in  refer- 
ence to  It,  as  the  assignor  had  and  the  terms 
of  the  deed  confer.  If  the  interest  of  the  as- 
signor In  a  given  property  be  that  of  a  mere 
equity,  with  the  legal  title  and  right  of  pos- 
session outstanding  in  another,  the  deed  only 
confers  that  equity.  The  assignee  acquires 
no  right  to  the  possession  as  against  tbe 
legal  bolder,  and.  If  in  possession.  It  would 
be  his  legal  duty  to  surrender  it  to  the  own- 
er on  demand,  or  he  could  be  coo'ced  to  do 
so  by  appropriate  legal  proceedings.  As  It 
would  be  wrongful  in  the  assignor,  at  the 
time  of  assignment,  to  withhold  from  others 
tbe  possession  of  property  to  which  they 
were  entitled,  so  also  would  It  be  wrongful 
In  the  assignee  to  do  so,  who  occupies  precise- 
ly the  same  relation  to  the  property.  In  the 
case  before  us,  Habbeler  was  the  legal  own- 
er of  the  land  in  qnestlon,  and  mtitled  to  the 
possession.  As  yendor,  he  was  also  Invested 
with  the  right.  In  equity,  to  condemn  tbe 
land  to  the  iHiyment  of  the  purchase  money, 
to  the  complete  foreclosure  of  all  equities  of 
the  vendee.  Moses  had  no  other  or  higher 
estate  or  interest  than  the  mere  right  to  pay 
the  balance  of  the  purchase  money,  and  ob- 
tain the  title  and  right  of  possession.  That 
right,  and  no  other,  he  conferred  upon  his 
assignees.  The  assignees  filed  their  bill  in 
the  chancery  court  of  Montgomery  county 
to  obtain  the  direction  and  protection  of  that 
court  in  the  administration  of  the  trust,  and 
specially  to  enjoin  the  invasion  of  their  pos- 
session and  rights  of  property  by  certain 
attaching  creditors,  and  that  court  passed  a 
decree  assuming  the  Jurisdiction  Invoiced; 
and  it  is  now  contended  that  the  res  and 
entire  ownership  of  any  and  all  property 
whldi  the  assignees  possessed  themselves  of, 
or  In  which  Moses  had  any  interest  or  estate 
whatever,  passed,  by  virtue  of  that  decree. 
Into  the  possession  and  under  tbe  dominion 
and  control  of  that  court,  freed  from  the  au- 
thority of  all  other  persons,  without  regard 
to  the  extent  and  nature  of  their  claims, 
to  assert  theh:  rights  In  any  other  forum. 
The  proposition  is  that  the  assignees,  though 
mere  volunteers  under  Moses,  and  standing, 
in  relation  to  property,  precisely  where  he 
stood,  and  who  have  no  other  or  greater 
tnists  or  rights  than  the  terms  of  the  as- 
signment itself  confer,  may  of  their  own 
volition,  in  the  absence  of  all  other  claim- 
ants, apply  to  a  court  of  chancery,  and  ob- 
tain action  of  that  court  enlarging  their  pos- 
sessory interests  beyond  any  such  vested 
in  them  by  the  deed  of  their  creation,  and 
completely  foreclosing  the  assertion  of  the 
demands  of  all  other  claimants,  without  re- 
gard to  the  extent  or  nature  of  those  de- 
mands. In  other  words,  although  they  ac- 
T.14so.no.l3— 40 


quired  nothing,  and  the  right  to  administer 
nothing,  from  the  deed,  (from  which  all  they 
did  acquire  was  derived,)  save  that  which 
Moses  had  and  gave,  yet  they  are  entitled  to 
obtain  from  the  court  of  cihancery,  by  vir- 
tue of  a  decree  for  which  they  voluntarily 
apply,  an  enlarged  right  of  possession  and 
administration,  beyond  the  deed,  and  Infrin- 
ging the  rights  and  remedies  of  others  not 
parties  to  the  proceeding.  We  are  of  opinion 
that  a  voluntary  assignment  cannot  lawfully 
be  the  means  to  such  ends;  and  we  are 
unwilling  to  construe  the  decree  of  the  chan- 
cery court  as  Intending  more  than  an  as- 
sumption of  Jurisdiction  and  control  over 
such  property,  rights,  and  interests  as  the 
assignees  were  invested  with,  and  which, 
by  the  terms  of  the  deed,  they  were  authw- 
Ized  to  administer  as  a  trust  It  could  not 
have  been  intended  to  give  them  the  power 
to  possess  and  administer  property,  or  rights 
of  property,  which  did  not  belong  to  Moses, 
but  to  others,  and  to  which,  therefore,  they 
acquired  no  shadow  of  right  by  the  deed  of 
assignment.  If  the  decree  in  question  goes  to 
this  extent  it  was  In  excess  of  the  court's 
authority  and  Jurisdiction,  violative  of  the 
property  rights  of  others,  and  to  It  we  can- 
not accord  our  sanction.  We  think  tbe  legal 
title  of  Habbeler  to  the  land,  and  his  right  to 
possession,  and  to  condemn  It  to  the  pay- 
ment of  the  purchase  money,  as  they  existed 
at  the  time  of  tbe  assignment,  remained  un- 
affected by  that  Instrument,  or  by  any  action 
the  assignees  might  have  obtained  at  the 
hands  of  the  court  of  chancery,  based  upon 
their  title.  In  a  proceeding  to  which  Habbeler 
was  not  a  party,  and  had  no  opportunity 
to  be  heard.  The  case  is  different  from  that 
of  a  receiver,  who  Is  an  Indifferent  person, 
without  title,  appointed  by  the  court  to  take 
possession  of  particular  property  pending 
the  determination  of  Its  ownership  or  dis- 
position by  the  court.  Such  a  person  is  tbe 
mere  officer  or  agent  of  the  court,  and  the 
property  In  his  custody  is  essentially-  In  the 
possession  and  under  tbe  dominion  of  the 
court,  and  no  other  tribunal  wiU  exercise  its 
Jurisdiction  to  disturb  that  possession.  We 
are  of  opinion  the  ruling  of  the  district  court 
was  right,  and  its  decree  is  affirmed. 
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SMITH  et  al.  v.  MUTUAL  M)AN  &  TRUST 
CO.  et  al. 

(Supreme  Court  of  Alabama.    Jan.  17,  18&4.> 

Inunction  Bokd— Siht  fox  Bbe^ob— Pastibs 

Plaintiff. 

1.  An  action  on  an  injunction  bond  should 
be  brought  in  the  name  of  all  the  payees  of  the 
bonds,  for  the  use  of  those  beneficially  in- 
terested. 

2.  On  the  breach  of  an  injunction  bond,  of 
which  the  condition  is  to  pay  all  damages  "any 

Serson"  may  sustain  by  tbe  injunction  if  it  is 
iasolved,  any  one  of  those  against  whom  the 
injunction  was  granted,  who  has  been  damaged 
thereby,  may  sue. 
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Appeal  trom  dty  court  of  Blritilngtiam; , 
H.  A.  Sharpe,  Judge. 

Action  by  A.  W.  Smith,  Fred  Sloss,  and 
Maclin  SlosB,  as  executors  of  J.  W.  Sloss, 
deceased,  against  the  Mutual  Tjoan  &  Trust 
Company  and  Its  sureties  on  an  Injunction 
bond.  From  a  Judgment  for  the  defendants, 
plalntiCTs  appeaL    Affirmed. 

The  defendants  demurred  to  the  complaint 
on  the  grounds:  (1)  That  is  appears  from 
the  allegations  of  said  complaint  that  the 
bond  sued  on  In  this  section  was  made  pay- 
able to  others  than  the  plaintiffs,  to  vflt,  A. 
W.  Smith,  Fred  and  Maclin  Sloes,  Individual- 
ly, and  such  others  are  not  Joined  as  parties 
plaintiff.  (2)  Because  It  appears  from  said 
complaint  that  the  Injunction  has  never  been 
dissolved,  so  as  to  authorize  this  action  by  the 
plaintiffs.  (3)  Tho-e  is  not  shown  any  breach 
of  tlxe  bond  sued  on.  These  demurrers  were 
sustained,  and,  the  plaintiffs  declining  to 
amend  or  plead  farther,  Judgment  was  ren- 
dered for  the  defendants. 

W.  B.  Houghton,  for  appellants.  B.  B. 
Pearson,  tor  appellees. 

COLEMAN,  X  This  was  an  action  by 
appellants,  as  plaintiffs,  upon  an  Injunction 
bond.  The  suit  Is  by  plaintiffs  In  their  rep- 
resentative capacity,  as  executors  of  James 
W.  Sloss,  deceased.  The  bond  Is  made  pay- 
able to  plaintiffs  as  executors,  and  to  them 
Individually.  The  flat  of  the  court  enjoined 
them  both  in  tb^  individaal  and  representa- 
tive capacity.  The  condition  of  the  bond  is 
"to  pay  or  cause  to  be  paid  all  damages 
which  any  person  may  sustain  by  Oie  suing 
out  of  said  injunction,  if  the  same  is  dis- 
solved by  the  city  court  of  Birmingham," 
etc  One  count  of  the  complaint  avers  that 
the  Injunction  was  whoUy  dissolved,  and  In 
another  count  it  appears  that  the  Injunction 
was  made  perpetual  against  the  plaintiffs, 
In  their  individual  capacity,  and  dissolved 
only  as  to  their  interest  as  executors.  The 
instrument,  the  foundation  of  the  suit.  Is  not 
a  promissory  note,  bond,  or  other  contract 
for  the  payment  of  money,  within  the  class 
of  cases  In  which  It  is  declared,  in  section 
2594  of  the  Code,  that  actions  on  such  Instru- 
ments must  be  prosecuted  In  the  name  of  the 
party  really  Interested,  nor  Is  the  suit  within 
the  provision  of  section  2576  of  the  Code, 
which  declares  that  suits  "for  any  breach  of 
an  official  bond  or  undertaking  of  any  officer 
of  this  state,  executor,  administrator  or  gfuanl- 
ian  or  of  any  bond  or  undertaking  given  In 
on  official  capacity  to  the  state,  or  any  officer 
thereof,  the  person  aggrieved  may  sue  In  his 
own  name,  assigning  the  appropriate  breach." 
The  rule  at  common  law,  and  which  has  not 
been  changed  by  statute,  as  to  actions  uiK>n 
saeb  bonds,  required  that  the  suit  be  prose- 
cuted in  the  name  of  the  owner  or  holder  of 
the  legal  title,  and  for  the  use  of  such  par- 
sons as  Vfere  the  beneficial  owners.  Oayle 
T.  Martin,  8  Ala.  593;    Boyd  r.  MarUn,  10 


Ala.  700;  Sprowl  ▼.  Lawrence,  33  Ala.  674; 
Masterson  v.  Pliinlzy,  66  Ala.  336;  Moirow 
V.  Wood,  Id.  L  We  are  tberefore  of  opinion 
that  the  suit  should  have  been,  bron^t  in  the 
name  of  all  the  payees  of  the  bond,  "for  the 
use  of,"  etc. 

It  Is  next  contended  that,  as  the  Injunction 
was  dissolved  only  as  to  a  part  of  the 
obligees,  there  has  been  no  breadi  of  Hie 
condition  of  the  bond,  and,  further,  that  as 
all  the  obligees  oC  the  bond,  against  whom 
the  injunction  was  made  peipetual,  have  no 
cause  of  action,  none  can  sue;  In  oth»  words, 
that,  unless  all  are  entitled  to  recover,  none 
of  the  parties  can  maintain  the  action.  We 
think  there  Is  a  wide  dlS^'ence  between  the 
legal  effect  of  a  breach  of  the  condition  of 
the  bond  under  oooaidoration,  and  the  breadi 
of  a  bond  conditioned  to  pay  all  such  dam- 
ages as  the  obligee  or  obligees  might  sus- 
tain. The  ooaditlon  here  Is  to  pay  "all  dam- 
ages any  person  may  sustain  by  the  suing 
out  of  said  inJmictloB,  if  the  same  is  dis- 
solved," etc  The  right  of  aetlwi  Is  glvoi 
to  "any  person"  who  may  be  damaged  by  the 
suing  out  of  the  Injunction,  If  the  same  Is 
dissolved.  Section  8524  of  the  Code  reads 
as  follows:  "In  other  cases  the  party  must 
give  bond,  with  surety  in  such  sum,  as  tlie 
offixser  granting  the  application  directs,  paya- 
ble to  and  approved  by  the  register,  and  con- 
ditioned to  pay  all  damages  and  cost  which 
any  person  may  sustain,  by  the  suing  out  of 
such  injunction,  If  the  same  Is  dissolved." 
This  section  was  amoided  by  the  act  of 
1888-88,  p.  116,  but  the  only  diange  made  by 
the  amendment  is  that  the  bond  is  made 
"payable  to  the  party  against  whom  the  ap- 
plication Is  granted."  The  condition  of  tht> 
bond  is  precisely  the  same.  If  the  section  of 
the  Code  had  remained  in  force,  there  is  no 
doubt  that,  upon  the  dissolution  of  the  In- 
junction, suit  could  be  brought  In  the  name 
of  the  register  for  the  use  of  "any  person" 
sustaining  damage.  The  fact  that  the  amend- 
ment requires  the  bond  to  be  made  "payable 
to  the  party  against  whom  the  application 
Is  granted"  does  not  change  the  legal  effect 
of  a  breach  of  the  condition.  Upon  the  dis- 
solution of  the  Injunction,  "any  person"  who 
has  sustained  damage  Is  entitled  to  recover. 
If  the  action  was  on  an  official  bond,  under 
section  2575,  supra.  It  is  expressly  provided 
that  "the  person  aggrieved  may  sue  iu  Ids 
own  name;"  and  so.  If  on  certain  Instruments, 
under  section  2594,  the  person  beneficially  In- 
terested must  sue.  These  are  statutory  provi- 
sions, regulating  the  pleadings  In  such  cases; 
but,  when  the  suit  Is  brought  on  an  Instrument 
like  the  one  at  bar,  there  being  no  statutory 
provision,  the  common  law  governs,  and  the 
suit  must  be  brought  In  the  name  of  the 
payees,  for  the  use  of  "any  person"  who  may 
have  been  damaged.  The  provision  In  favor 
of  any  person  authorizes  the  bringing  of  the 
action  for  the  use  of  such  persons,  one  or 
more,  against  whom  the  Injunction  was  grant- 
ed, upon  its  dissolution  aa  to  such  person. 
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We  do  not  see  that  the  change  made  In  the 
section  of  the  Code  by  the  act  of  188S-S9, 
supra,  amending  It,  in  any  manner  simplified 
the  law  of  pleadings,  or  promoted  the  ends 
of  Justice.  Onr  duty  is  to  construe  liie  law 
as  we  find  it. 

There  was  a  demurrer  to  the  complaint  as 
a  whole,  and  to  eaoh  count  of  the  complaint, 
for  that  the  suit  was  not  brooght  In  the  name 
of  all  the  obligees  of  the  bond.  The  court  did 
not  or  in  sostainlng  this  ground  of  demuirer. 
The  other  grounds  of  demurrer  were  not  wdl 
taken.  The  plaintiffs  declined  to  amend 
their  complaint  in  any  respect,  and  the  Judg- 
ment sustaining  the  demurrer  must  be  af- 
firmed.   Affirmed. 

OM  Abb  St)  ■=»"«—■ 

JEFFBRSON  t.  STATE). 
(Supreme  Court  of  Alabama.    Jan.  16,  1894.) 
Larobmt  raoM  BroBaHousB— BvisiHca. 
To  constitute  the  crime  of  larceny  from 
a  storehouse,  under  Code,  |  8789,  It  is  not  suffi- 
cient that  the  building  in  which  the  crime  was 
committed  was  built  for  a  storehouse,  but  It 
must  at  the  time  of  the  oSense  have  been  used 
for  that  purpose. 

Appeal  from  dty  coort  of  Montgomery;  T. 
M.  Arrington,  Judge. 

Henry  Jefferson  was  conrtcted  of  larceny, 
and  appeals.    Beversed  and  remanded. 

The  testimony  for  the  state  tended  to  show 
that  the  defendant  was  guilty  of  stealing 
money  from  a  storebotise.  The  testimony 
for  the  state  tended  fmrther  to  show,  bow- 
erer,  that  the  building  from  which  the  mon- 
ey was  taken  was  originally  constructed  as 
a  storehouse,  but,  at  the  time  of  the  larceny, 
was  occupied  as  an  office  of  a  real-estate  and 
insurance  firm,  and  by  a  building  and  loan 
association,  and  as  an  office  of  a  lumber  com- 
pany, and  that  there  were,  at  the  time,  no 
goods,  wares,  merchandise,  or  grains  kept  In 
said  building  for  use,  sale,  or  deposit  Upon 
the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  solicitor,  Instructed  the 
Jnry  as  follows:  "If  the  Jury  believe  the  evi- 
dence, they  must  convict  the  defendant" 
The  defendant  excepted  to  the  giving  of  this 
charge,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  him:  (1)  "If  the  Jury  be- 
lieve the  evidence,  they  must  find  the  defend- 
ant not  guilty."  (2)  "The  court  charges  the 
Jury  that  the  indictment  Is  for  larceny  from 
a  storehouse,  and  if  the  proof  shows  that 
the  larceny  was  committed  from  an  office, 
and  not  from  a  storehouse  where  goods, 
wares,  and  merchandise  are  kept  for  sale  or 
deposit,  the  defendant  cannot  be  found  guil- 
ty." 

John  O.  Finley,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

STONB,  0.  J.  Defendant  was  Indicted  un- 
der section  8789  of  the  Code  of  1886.  The  in- 
dictment has  two  counts,  each  charging  laiv 
ceny  of  money  from  a  storehouse.    "Store- 


house" is  "a  house  in  which  things  are  stored; 
a  building  for  the  storing  of  grain,  food  stuffs, 
or  goods  of  any  kind;  a  magazine;  a  reposi- 
tory; a  warehouse;  a  store."  Cent  Diet; 
Webster,  Diet;  Worcest  Diet  This  is,  in 
substance,  the  definition  given  to  the  word 
"storehouse"  In  State  v.  Sandy,  3  Ired.  570, 
and  in  Ray  v.  Com.,  12  Bush,  397.  Johnson 
t.  State,  19  Ala.  527,  Is  not  opposed  to  this 
view.  The  house  or  building  In  which  it  is 
charged  the  defendant  committed  the  larceny 
for  which  he  was  indicted,  whatever  may 
have  been  the  use  for  which  it  was  construct- 
ed, was  In  no  sense  a  storehouse  when  the 
alleged  crime  was  committed.  The  statute 
aggravated  the  offense,  and  increased  the 
punishment  because  of  the  place  of  its  com- 
mission; and,  to  Justify  a  conviction  of  the 
higher  grade  of  the  crime.  It  was  indispensa- 
ble that  at  the  very  time  it  was  committed,  _ 
the  building  should  have  been  in  use  as  a' 
storehouse.  The  general  charge  asked  by  de- 
fendant that,  if  the  Jury  believed  the  evi- 
dence, Qiey  must  acquit  him,  ought  to  have 
been  given.  There  can  be  no  conviction  un- 
der the  indictment  as  framed,  on  the  testi- 
mony shown  in  this  record.  Reversed  and 
remanded. 


(100  Ala.   GS) 
JOHNSON  V.  STATE. 

(Supreme  (3ourt  of  Alabama.    Jan.   17,  1894.) 

Laboent—  Ikdictmknt  —  OwsKRSHip  o»  Stoles 
Pkopertt — Evidence— Mi8coND€CT  op  Judoe— 
BBHDiNa  Instbuction  to  Jcbt  Room. 

1.  An  Indictment  for  the  larceny  of  com 
whidi  was  unseTered  from  the  land  properly 
laid  the  ownership  in  a  married  woman,  who 
held  the  title  to  the  land,  and  not  in  the  hus- 
band, who  raised  the  crop.  13  South.  377,  fol- 
lowed. 

2.  On  the  trial  for  the  larceny  of  an  out- 
standing crop  of  corn,  the  property  of  E.,  It  is 
not  error  to  permit  the  hasband  of  E.  to  testify 
that  the  title  to  the  land  is  in  his  wife. 

8.  Where  no  Inatraction  involves  an  Inquiry 
into  the  sufficiency  of  the  evidence,  or  as  to 
the  proof  of  venue,  the  failure  of  the  bill  of  ex- 
ceptions to  show  that  the  venue  was  proved  will 
not  work  a  reversal  of  a  judgment  of  conviction, 
though  the  bill  of  exceptions  purports  to  con- 
tain all  the  evidence. 

4.  Instructions  must  be  given  In  open  court 
In  the  presence  of  the  accused,  and  of  his  coun- 
sel if  practicable;  and  an  Instruction  sent  to 
the  Jnry  room  in  answer  to  a  written  question 
by  an  individual  Juror  Is  erroneous. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Eugene  John8<»i  was  convicted  of  larceny, 
and  appeals.    Reversed. 

The  Indictment  alleged:  "The  grand  Jury 
of  said  county  charge,  that  before  the  find- 
ing of  this  indictment,  Eugene  Johnson  felo- 
niously took  and  carried  away  two  bushels 
of  com,  part  of  an  outstanding  crop  of  com, 
the  property  of  Cornelia  Merrlwether,"  etc. 
The  evidence  Introduced  on  the  part  of  the 
state,  tended  to  show,  that  within  12  months 
before  the  finding  of  the  indictment,  the  de- 
fendant feloniously  took  and  carried  away 
five  ears  of  corn  from  an  outstanding  crop 
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of  Oram,  growing  on  the  land  of  Cornelia 
Merrlwether.  W.  T.  Merriwether,  the  hus- 
band of  Cornelia  Merriwether,  testified,  that 
he  lived  with  his  wife  on  the  land  on  which 
the  com  grew,  and  used  the  crop  in  sup- 
port of  his  family;  that  the  title  to  the  land 
was  in  his  wife;  that  he  furnished  the  labor 
and  teams  to  make  the  crop,  and  cultivated 
the  land  on  which  it  was  raised,  and  the  crc^ 
of  corn  was  his.  The  defendant  objected  to 
this  testimony  of  W.  T.  Merriwether,  and 
duly  excepted  to  his  objection  being  over- 
ruled. Mrs.  Merriwether,  was  Introduced  by 
the  state,  and  testified,  that  the  titie  to  the 
land  on  which  the  corn  alleged  to  have  been 
stolen  grew,  was  in  b^.  This  was  all  the 
evidence  Introduced  touching  the  ownership 
of  the  crop.  The  defendant  asked  the  court 
to  charge  the  Jury:  (1)  "If  the  Jury  believe 
the  testimony,  they  must  find  the  defendant 
•not  guilty;"  (2)  "If  the  Jury  find  from  the  tes- 
timony, that  the  corn  was  the  property  of 
Mr.  Merriwether,  they  must  find  the  de- 
fendant not  guilty;"  (3)  "the  mere  fact  that 
Mrs.  Merriwether  owned  the  land,  and  lived 
on  It  with  the  husband  who  cultivated  the 
land,  claimed  the  crop  as  his  own  and  used 
It  In  the  support  of  the  family,  without  more, 
would  not  make  the  crop  the  property  of 
the  wife;"  (4)  "If  the  Jury  believe  from  the 
testimony,  that  the  time  that  Merriwether 
rode  to  the  defendant's  house,  or  near  his 
house  and  talked  with  him  about  the  com, 
was  the  last  of  August,  or  the  first  of  Sep- 
tember, and  not  the  last  of  July,  then  they 
must  discard  altogether  that  part  of  the  tes- 
timony of  Merriwether  relating  to  com  taken 
the  morning  that  he  was  at  the  house  of  the 
defendant,  or  the  day  prior  to  that  time,  pro- 
vided the  Jury  also  find  that  the  com,  Wade 
Dillard  testified  he  saw  taken,  was  taken, 
if  at  all,  c«i  the  last  of  July."  The  court 
charged  the  Jury  orally,  that  tmdw  the  tes- 
timony the  com  alleged  to  have  been  stolen 
was  the  property  of  Mrs.  Merriwether.  The 
defendant  excepted  to  the  giving  of  this 
charge,  and  to  the  refusal  to  give  the  fore- 
going charges  as  requested  by  him.  After  the 
Jury  had  been  charged  and  retired  to  their 
room  to  consider  the  case,  one  of  the  Jurors 
sent  to  the  court  a  note  in  writing,  as  fol- 
lows: "  I,  C.  L.  Doll,  want  to  know  whether 
it  makes  any  dlfFer^ice,  If  the  com  was  taken 
In  July  or  the  latter  part  of  August."  The 
court  wrote  upon  the  note  as  follows;  "If 
the  corn  was  taken  as  alleged  In  the  Indict- 
ment, it  makes  no  dlfFerence  whether  It  was 
done  In  July  or  August,"  and  returned  It, 
thus  Indorsed,  to  the  said  Doll  in  the  Jury 
room,  by  the  deputy  sherlfF.  To  this  action 
of  the  court  the  defendant  excepted. 

Sayre  &  Pearson,  for  appelant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HABALSON,  J.  1.  When  this  case  was 
here,  on  another  appeal,  the  ownership  of 
the  com  alleged  to  have  been  stolen  was  laid  in 


W.  T.  Merriwethor,  and  on  substantially  the 
same  evidence  as  that  presented  In  this  rec- 
ord, the  court  held  that  the  ownership  was 
Improperly  laid  in  him,  but  should  have  been 
laid  In  Mrs.  Merriwether.  Johnson  v.  State,  13 
South.  377.  We  adhere  to  our  former  ruling, 
and  hold  that  the  ownership  was  properly 
laid  in  Mrs.  Merriwether.  The  statement  of 
Mr.  Merriwether,  that  the  com  was  his,  was 
the  mere  expression  of  an  opinion,  accom- 
panied by  a  statement  of  the  facts  on  which 
he  based  It,  which  show  that  the  ownership 
of  the  land  and  the  unsevered  crop  thereon, 
as  a  part  of  the  land,  was  properly  laid  la 
Mrs.  Merriwether. 

2.  There  was  no  error,  therefore.  In  refus- 
ing the  three  first  charges  requested  by  de- 
fendant, nor  in  giving  the  charge,  "that  un- 
der the  testimony,  the  com  alleged  to  have 
been  stoloi,  was  the  property  of  Mrs.  Merrl- 
wethCT."  No  com  is  alleged  to  have  been 
stolen,  other  than  that  which  was  a  part 
of  an  outstanding,  unsevered  crop,  on  the 
land  of  Mrs.  Merriwether.  Corn,  while  on 
the  stalk,  and  not  severed  from  the  realty, 
partakes  of  the  realty,  and  by  the  common 
law  was  not  the  subject  of  larceny.  It  is 
<Mily  made  so  by  statute;  But,  at  the  mo- 
ment It  Is  severed  from  the  realty.  It  be- 
comes and  continues  to  be,  personalty,  and  Is 
not  the  subject  of  grand  larceny,  under  the 
statute  which  prohibits  the  stealing  of  a 
part  of  an  outstanding  crop,  nor  under  an 
indictment  for  stealing  a  part  of  such  a  crop, 
can  one  be  found  guilty  of  petit  larceny;  yet, 
if  the  stolen  com  or  cotton  has  been  previous- 
ly served  from  the  realty  by  a  separate  act, 
and  Is  afterwards  stolen  by  the  defendant, 
he  may  be  prosecuted  for  larceny,  either 
grand  or  petit;  and  In  prosecutions  of  this 
character,  a  count  may  properly  be  added 
for  larceny  in  the  common  form,  so  as  to 
meet  any  case  the  proofs  may  develop. 
Smitherman  v.  State,  63  Ala.  26;  Plnckard 
V.  State,  62  Ahi.  167;  Gregg  v.  State,  55  Ala. 
117.  There  is  evidence  in  this  record  tend- 
ing to  show,  that  the  com  which  was  stolen. 
If  any,  consisted  of  "ears  that  had  been 
blown  down  and  torn  from  the  stalks."  If 
this  were  true,  and  the  otha:  facts  in  the 
case  showed  a  felonious  taking,  the  defend- 
ant could  not  be  convicted  under  this  In- 
dictment. 

3.  We  will  not  consider  the  fourth  refused 
charge,  based  on  other  phases  of  the  evi- 
dence, since  it  is  confused  and  incomplete, 
and  was  for  that  reason,  if  for  no  other, 
properly  refused. 

4.  There  was  no  error  in  allowing  the  wit- 
ness, Merriwether,  to  testify  that  the  titie 
to  the  land  was  In  his  wife.  This  was  but 
another  tana  of  stating  the  collateral  and 
collective  fact,  of  the  ownership  of  the  land, 
which  was  properly  admissible.  Irim  Co.  v. 
Roberts,  87  Ala.  437,  6  South.  349;  Daffron 
T.  Cmmp,  69  Ala.  77;  Elliott  v.  Stocks,  67 
Ala.  291. 

5.  The  bill  of  exceptions  purports  to  set 
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out  all  the  evldenca  There  was  no  proof 
that  the  offense  was  committed  In  Mont- 
gomery county.  No  instruction  was  given 
or  refused,  which  lnv<dved  an  Inquiry  Into 
the  sufficiency  of  the  evidence  to  authorize 
a  conviction,  or  as  to  the  proof  of  venue. 
The  failure  of  the  bill  of  exceptions  to  show 
that  the  venue  was  proved,  will  not,  under 
such  a  presentation  of  the  record,  work  a 
reversal  of  the  judgment  of  conviction.  Hub- 
bard V.  State,  72  Ala.  164;  Chirke  v.  State, 
78  Ala.  477;  Bowdon  v.  State,  91  Ala.  61, 
8  South.  694. 

6.  It  may  be  stated  generally,  as  a  sound 
legal  principle  and  as  correct  practice,  that 
instructions  by  the  court  to  the  Jury,  should 
be  given  In  open  court  in  the  presence  of 
the  parties  to  the  suit  A  judge  should  never 
have  any  private  communication,  either  ver- 
bal or  written,  with  the  jury,  after  they 
have  retired.  He  may.  In  the  exercise  of 
proper  discretion,  recall  them  Into  open  court, 
for  the  purpose  of  explaining  instructions 
already  given,  or  to  give  other  and  farther 
Instructions,  or  to  allow  other  evidence,  which 
has  been  overlooked  in  the  progress  of  the 
trial,  to  be  given  in,  or  to  answer  any  prop- 
ee  questions  about  the  case  which  the  jury 
for  theh:  satisfaction  or  enlightenment  may 
deshre  to  propound  to  the  coiut;  but.  In  all 
such  instances,  what  Is  done,  should  always 
be  done  in  the  presence  of  the  prisoner,  and 
also  of  his  counsel,  if  practicable.  Cooper 
V.  State,  79  Ala.  54;  McNeil  v.  State,  47  Ala. 
498;  Hawkins  v.  State.  33  Ala.  433;  Profl. 
Jury,  i  348;  2  Thomp.  New  Trials,  i  2861; 
11  Am.  &  Eng.  Enc.  Law,  257.  In  having 
the  written  communication  with  the  jury- 
man, Doll,  without  the  consent  of  the  de- 
fendant, the  court  committed  an  error  for 
which  the  cause  must  be  reversed.  Reversed 
and  remanded. 


(100  Ala.   83) 

JOHNSTON  v.STATfi. 

(Supreme  Court  of  Alabama.    Jan.  17.  1894.) 

Pbnai,  Stxtutb— iNDFriMiTssBSB— Btbauhq 

Doo8. 

Act  Feb.  12,  1887,  |  3,  providing  that 

one  who  shall  take  away  with  intent  to  steal, 

or  hold  for  a  reward,  a  dog  registered  under 

that  act,  "shall  be  punished  on  conviction  as  In 

other  cases  of  larceny,"  is  void  for  uncertainty, 

since  it  does  not  make  doKs  property,  or  give 

them  any  value,  nor  does  it  state  whether  the 

panishment  of  grand  or  petit  larceny  shall  be 

imposed. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Sing  Johnston  was  convicted  of  stealing  a 
dog,  under  Act  Feb,  12,  1887,  (Acts  1886-^7, 
p.  805,)  and  appeals.    Reversed  and  rendered. 

John  Gindrat  Winter,  for  appellant  Wm. 
li.  Martin,  Atty.  Gen.,  for  the  State. 

McCLBLLAN,  J.  The  title  of  the  act 
brought  under  review  in  this  case  Is  "For  the 
Protection  of  Dogs."  In  the  body  of  It,  pro- 
vision is  made  for  the  registration  of  dogs  in 


the  office  of  the  Judge  of  probate  by  their 
owners,  on  the  payment  of  certain  fees  and 
a  tax  of  one  dollar.  Section  3,  under  which 
this  indictment  is  drawn,  declares  "that  any 
person  who  shall  take  and  carry  away  with 
the  Intent  to  steal,  or  with  the  Intent  to  hold 
for  a  reward,  any  dog  registered  under  the 
provisions  of  this  act,  shall  be  punished  on 
conviction  as  in  other  cases  of  larceny;"  and 
section  4  appropriates  the  taxes  collected  un- 
der the  act  to  the  use  of  the  public  schools 
"in  the  county  where  collected."  These  are. 
In  substance,  all  the  provisions  of  the  act. 
Acts  1886-87,  p.  805.  Whether  this  enact- 
ment Is  violative  of  section  2,  art  4,  of  the 
constitution,  because  the  subject  of  its  pro- 
visions, the  protection  of  the  possession  or 
ownership  of  dogs.  Is  not  expressed  in  Its  ti- 
tle, "For  the  Protection  of  Dogs,"  we  need 
not  and  do  not  decide  in  this  case;  though, 
guided  by  the  doctrine  that  "the  require- 
ments" of  the  constitution  in  this  regard 
"are  not  to  be  exactlngly  enforced,  or  In  such 
manner  as  to  cripple  legislation,"  (Ballai- 
tyne  v.  Wickersham,  75  Ala.  536,)  we  should 
probably  hold,  if  the  question  had  now  to  be 
passed  on,  that  the  act  is  not  offensive  to  the 
organic  provision  referred  to.  Leaving  that 
question  wholly  out  of  view,  this  conviction 
cannot  stand.  The  third  section  of  the  act, 
the  penal  section,  for  a  violation  of  which  this 
defendant  was  indicted  and  convicted,  is  ob- 
viously void  for  uncertainty.  Dogs  are  not 
property.  There  is  no  presumption,  there- 
fore, that  any  dog  is  valuable.  Not  being 
prc^erty,  the  prima  facie  presumption  in  any 
case  is  that  the  animal  has  no  value.  It  is,  of 
course,  competent  for  the  legislature  to  make 
dogs  property,  and  a  status  thus  given  them 
would,  we  hiay  concede,  without  deciding, 
carry  with  it  a  presumption  of  value.  This 
act  does  not  do  this  even  In  respect  of  dogs 
registered  under  its  provisions;  and  the  mere 
fact  of  registry  does  not  imply  either  the  at- 
tributes of  property  or  the  incident  of  value. 
It  Is  also  competent  for  the  legislature  to 
make  the  taking  and  carrying  away  of  dogs 
from  their  masters  a  crime  of  any  nomen- 
clature or  degree.  It  might  be  declared  a 
misdemeanor  or  a  felony,  and  be  denominat- 
ed "grand  larceny"  or  "petit  larceny"  or 
called  by  any  name  that  might  suggest  Itself 
to  the  lawmakers;  and  all  this  whether  dogs 
be  declared  or  considered  property  or  not. 
Neither  has  the  legislature  done  this  by  the 
enactment  before  us.  All  that  this  statute 
declares  Is  that  the  taking  and  carrying  away 
of  a  registered  dog,  though  he  be  of  little  or 
great  or  no  value,  shaU  be  punished  on  con- 
viction as  In  other  cases  of  larceny.  The 
punishment  is  in  no  wise  dependent  upon 
value,  but  alone  upon  registration,  whether 
the  particular  animal  has  any  value  or  not. 
The  act  does  not  provide  that  the  offender 
shall  l>e  guilty  of  grand  larceny  or  petit  lar- 
ceny, or  that  on  conviction  he  shall  be  pun- 
ished as  in  cases  of  other  grand  larcenies  or 
other  petit  larcenies;   nor  does  It  afford  any 
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iMtAM  for  a  detenn^tion  In  a  particniar  case 
vrbether  the  punishment  shall  be  such  as  la 
set  against  the  one  or  the  other  of  the  grades 
of  larceny.  It  might  be  averred  that  the 
value  of  the  animal  was  more  than  $25,  and 
yet  there  would  be  no  more  warrant  In  the 
statute  for  Inflicting  punishment  for  grand 
larceny  than  If  the  value  were  laid  at  ^1,  or 
nothing.  And  so  as  to  petit  larceny.  If  the 
value  be  laid  at  $10,  there  is  no  Justification 
for  Imposing  punishment  as  In  petit  larceny, 
because  guilt  and  pimlshment  go  upon  the 
fact  of  registration,  and  not  upon  valuation. 
All  this  is  illustrated  in  the  case  at  bar.  No 
value  Is  alleged,  nor  should  it  have  been. 
Registration  and  theft  are  alleged.  There 
was  verdict  of  guilt  The  court  Imposed  pun- 
ishment as  In  grand  larceny.  While  there 
was  no  warrant  for  this,  there  was  equally 
no  warrant  for  the  Imposition  of  punishment 
as  for  petit  larceny.  The  court  was  directed 
by  the  act  to  pnnlsh  as  In  other  cases  of  lar- 
ceny; but  whether  as  In  cases  of  petit  lar- 
ceny or  grand  larceny  It  did  not  and  could 
not  know.  This  court  cannot  and  does  not 
know  which  the  legislature  Intended.  It  is 
past  all  finding  out.  The  act,  In  other  words, 
creates  an  offmse,  but  It  fails  to  affix  any 
certain  punishment.  The  court,  being  unable 
to  certainly  Impose  an  authorized  punish- 
ment, was  not  authorized  to  Impose  any  pun- 
ishment The  motion  In  arrest  of  Judgment 
should  have  been  granted.  The  Judgment 
rendered  will  be  reversed,  and  held  for 
naught  The  motion  in  arrest  will  be  here 
granted,  and  a  Judgment  entered  discharging 
the  def«idant   Reversed  and  rendered. 


tin  Au.  nt) 

OKBBN  V.  JONES. 

(Supreme  Oonrt  of  Alabama.    Jan.  18,  1894.) 

JuDGMKNT—DByAOLT— Parties. 

1.  A  default  cannot  be  entered  after  defend- 
ant has  interposed  a.  plea  in  bar. 

2.  In  an  action  by  one  as  surviving  partner, 
a  judgment  in  favor  of  the  firm  is  irregular. 

Appeal  from  circuit  court,  Russell  county; 
J.  M.  Carmlchael,  Chancellor. 

Action  by  Rufus  Jcmes,  as  surviving  part- 
ner of  the  firm  of  Jones  Bros.,  against  Cher- 
ry Green.  Judgment  for  plainttfT.  Def^id- 
ant  appeals.     Reversed. 

L.  W.  Martin,  for  appellant 

McOLELLAN,  J.  This  action  is  prose- 
cuted by  Rufus  Jones,  as  surviving  partner 
of  the  firm  of  Jones  Bros.  The  complaint 
is  in  debt  on  an  open  account  I>efendant, 
Gre«»,  Interposed  the  following  plea:  "•  •  • 
And  now  comes  the  defendant,  and,  for 
plea  and  answer  to  the  plalntlflF's  cause  of 
action,  says  that  she  Is  not  Indebted  to  the 
plaintiff  In  the  form  and  manner  complained 
of,  uot  Is  she  indebted  to  the  plaintiff  in 
nny  amount,  and  of  this  she  puts  herself 
upon  the  country."  This  plea  was  filed  Oc- 
tober 8,   1882.      On   October  20,    1892,   the 


cause  was  continued  by  ccmsent  On  AprO 
25,  1888,  a  Judgment  by  default  was  ren- 
dered against  the  defendant  in  favor  of  Jones 
Bros.,  with  writ  of  inquiry.  The  defendant 
having  Interposed  her  plea,  it  was  manifestly 
erroneous  to  enter  Judgment  by  default 
against  h».     Orlgg  v.  Gilmer,  54  Ala.  426. 

The  Judgment  was  also  Irregular,  In  that  it 
was  entered  In  favor  of  Jones  Bros.,  the 
suit  being  in  the  name  of  Rufus  Jones  alone, 
as  surviving  partner  of  the  late  firm  of 
Jones  Bros.    Reversed  and  remanded. 


WHARTON  V.  HANNON. 


664) 


(Supreme  Court  of  Alabama.    Jan.  17,  1894.) 
Basbmbnts— Obstrcotions  —Action  to  Bsroui— 

EVIDBNOB — PbTITION— SUFJICIBKCT. 

1.  In  an  action  to  enjoin  the  obstruction  of 
an  alley  granted  by  defendant  to  plaintiff's  gran- 
tor. It  appeared  that  the  description  in  the  deed 
of  the  alley  was  so  indefinite  that  its  identity 
could  not  be  aaeertained,  bat  tliat  after  the 
grant  it  was  definitely  located  1^  the  parties, 
and  passed  to  the  possession  of  the  grantee, 
who  continued  its  nse  for  nine  years.  Held,  that 
evidence  of  oral  statements  of  the  parties,  made 
prior  to  the  grant  indicating  a  purpose  by  the 
grantor,  at  some  time,  to  acquire  other  land 
and  locate  the  alley  over  it  was  incompetent. 

2.  Plaintiff  mnst  allege  In  his  bill  that  such 
alley  was  located  by  the  patties  after  the  grant, 
since  the  deed  alone  was  void  for  uncertainty. 

Stone,  C.  J.,  dissenting. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Action  by  T.  W.  Hannon  against  W.  G. 
Wharton  to  enjotn  the  obstruetion  of  aa 
alleyway.  From  a  Judgment  and  decree  for 
plaintiff,   defendant  appeals.     Reversed. 

The  defendant  Introduced  parol  evidence 
which  tended  to  show  that  the  sale  of  this 
aUeyway  was  negotiated  with  the  defendant 
by  one  Anderson  for  Hannon  &  Co.,  and 
that  there  was  an  understanding  between 
the  defendant  and.  the  said  Anderson  that 
the  defendant  was  to  buy  the  remainder  of 
lot  1,  if  he  could,  and  that  after  such  pur- 
chase he  was  to  give  a  right  of  way  across 
the  rear  of  lot  1,  to  Tallapoosa  street,  and 
that  it  was  for  this  reason  the  deed,. although 
It  defines  the  right  of  way  across  lot  No. 
2,  does  not  define  it  across  lot  1,  or  desig- 
nate the  street  across  which  the  outlet  was 
to  be  given.  It  was  shown  by  the  evidence 
that  the  defendant,  Wharton,  did  purchase 
the  remainder  of  lot  1,  and  that  he  opened 
an  alleyway  across  Its  rear  to  Tallapoosa 
street,  and  that,  for  many  reasons,  this  alley- 
way was  much  more  convenient  than  the 
one  which  had  been  used  by  the  complain- 
ant, and  which  the  said  Wharton  closed  up 
aft»  the  opening  of  the  alleyway  to  Ttdla- 
poosa  street 

Tompkins  &  Troy,  for  appellant  Chas. 
Wilkinson,  for  appellee. 

HEAD,  J.  On  the  18th  day  of  May,  1882. 
Hannon  &  Co.  acquired  by  deed  from  W. 
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O.  Wharton  and  wife  an  eaaement  thus 
described:  "The  prlvUege  and  right  of  way 
to  use  and  pass  over,  with  their  horses, 
males,  wagons,  teams,  drays,  tracks,  car- 
riages, employes,  or  persons,  for  all  mercan- 
tile or  business  pnriHiees,  a  lane  or  alleyway 
at  least  eighteen  feet  wide  on  and  through 
the  rear  part  of  lot  number  two  In  square 
number  eight.  Bast  Alabama  plat,  and  a 
lane  or  alleyway  of  at  least  twelve  feet 
wide  on  and  through  lot  numbo'  one  In 
sgnare  number  eight,  SSast  Alabama  plat," 
In  the  dty  of  Montgom»y,  Ala.;  "and  for 
all  time  to  come  said  right  of  way  over  and 
through  said  lots  Is  hereby  conveyed,  for 
the  iKiriwse  of  giving  the  owners,  occupants, 
or  tNumts  of  buildings  of  store  No.  67  Com- 
merce street  an  approach  and  outlet  free 
and  open  at  all  times  from  the  rear  of  said 
pcemises  to  the  street"  The  appellee,  one 
Hi  the  firm  of  Hamum  &  Ca,  afterwards  ac- 
quired the  rights  of  his  copartner  in  this 
easement.  There  Is  no  controversy  in  ref- 
wence  to  the  18-fOot  way,  the  grantee  being 
in  the  undisturbed  enjoyment  of  it;  but  the 
complaint  of  Hannon,  the  grantee,  is  that 
Wharton,  the  grantor,  has  obstructed  and 
denied  him  the  use  of  the  12-foot  way;  and 
be  prays  for,  and  obtained  in  the  lower 
court,  injunction  of  that  obstruction.  It  Is 
observed  that  the  deed  is  indefinite  as  to 
the  portictilar  location  of  the  12-foot  way,— 
so  much  so  that  the  identity  of  the  way 
Intended  to  be  granted  could  not  be  asce)> 
talned  from  It  alone.  The  evidence,  how- 
evor,  very  clearly  discloses  that  immediately 
&ttec  the  grant  the  way  intended  to  be  con- 
veyed was  definitely  located  and  marked  by 
the  parties,  and  passed  to  the  actual  pos- 
session and  enjoyment  of  the  grantees,  who 
continued  therein  unmolested  until  the  hap- 
pening of  the  grievances  complained  of  in 
the  present  bill,— a  period  of  some  nine  years. 
Such  a  location  and  delivery  of  possession 
aids  the  deed,  and  secures  to  the  grantee  a 
good  title  and  right  to  the  possession  of  the 
way  so  located,  as  fixed  and  irrevocable  as 
if  the  deed  itself  were  perfect  Bannon  v. 
Angler,  2  Allen,  128;  Osborn  v.  Wise,  7  Oar. 
&  P.  761;  Kraut's  Appeal,  71  Fa.  St  64; 
Jennlson  v.  Walker,  11  Gray,  426;  Jones  T. 
Perdval,  6  Pick.  485;  Wynkoop  v.  BurgM', 
12  Johns.  222.  The  right  of  way  being  thus 
secured  and  defined  by  the  deed  and  loca- 
tion, and  the  possession  and  enjoyment  of 
the  grantees  thereunder,  it  is  not  permissi- 
ble to  introduce  prior  oral  statements  of  the 
parties  indicating  a  pinrpose  on  the  part  of 
the  grantor,  at  some  time  In  the  fntive,  to 
acquire  other  adjacent  land,  and  make  a 
location  of  the  way  different  from  that  which 
was  made,  and  over  the  land  so  to  be  ac- 
quired. Nor  is  It  material  that  a  bettw  way 
of  ingress  and  egress  has  been  opened  by 
the  grantor,  and  ofTered  to  the  grantee.  The 
latter's  rights  are  such  as  he  acquired  by 
his  contract,  and  it  is  for  him  to  determine 
whether  be  wUl  surrender  them,  and  accept 


some  other  benefit  In  tfaebr  stead.  It  is 
very  clear  that  the  fact  that  the  use  of  com- 
plainant's alleyway  Involves  the  crossing 
with  his  teams,  etc.,  of  the  sidewalk  on  Com- 
merce street  does  not  make  a  case  of  such 
public  detriment  or  inconvenience  as  Justi- 
fied defendant  in  closing  the  alley,  or  will 
Induce  the  covirt  to  withhold  the  ererdse  of 
its  remedial  powo^  otherwise  properly  In- 
voked, to  secure  to  the  grantee  the  enjoy- 
ment of  his  easement 

Upon  the  evidence,  therefore,  as  we  find  It 
In  the  record,  we  would  have  no  hesitation 
In  affirming  the  decree  of  the  dty  court,  but 
there  is  an  omission  in  the  bill  which  must 
wcHTk  a  reversal.  As  we  have  seen,  the  deed, 
In  itself,  is  Imperfect,  In  that  It  falls  to 
identify  the  particular  land  intended  to  be 
covered  by  the  easement  It  required  lo- 
cation under  It  In  mrder  to  obtain  relief, 
the  complainant  was  required  to  allege,  as 
well  as  prove,  that  the  location  was  made, 
and  describe  the  way  so  located.  Proof 
without  allegations  is  not  sufacient  McDon- 
ald T.  Insurance  Co.,  66  Ala.  468;  CJoldsby 
v.  Goldsby,  67  Ala.  660.  The  blU  falls  to 
show  the  location.  For  this  omission,  the 
decree  Is  reversed,  and  the  cause  remanded. 

STOND,  O.  X,  (dissenting.)  Under  the 
facts  set  forth  in  this  record,  I  do  not  think 
the  remedy  by  injunction  should  be  allowed. 
There  Is  no  averment  that  the  grantor  of 
the  easement  Is  insolvent,  and  Hannon  can 
obtain  ample  redress  in  an  action  at  law  for 
damages.  I  base  my  opinion  on  the  fact 
that  another  and  better  outlet  is  tendered 
in  lieu  of  the  one  sought  to  be  obstructed; 
and  to  grant  injunction  in  a  case  like  the 
present  one  has  the  appearance  of  operating 
a  great  hardship  on  Wharton,  while  the  In- 
Jury  to  Hannon,  if  any  Is  suffered,  is  very 
slight  in  comparison  with  it  The  granting 
or  withholding  Injunction,  in  such  a  case, 
Is  discretionary,  and  I  think  the  complain- 
ant should  be  left  to  his  action  at  law. 
Chambers  v.  Iron  Co.,  67  Ala.  353;  Davis 
V.  So  well,  77  Ala.  262;    McBryde  v.  Sayre, 

86  Ala.  458,  6  South.  791;   Iron  Co.  v.  Dye, 

87  Ala,  468,  6  South.  192. 


OSa  Ala.  24S) 
BATES  et  al.  v.  VANDIVBR  et  al. 
(Supreme  Court  of  Alabama.    Jan.  16,  1894.) 

FBiLOSULBXT  CoNVKTAIIOK — PKffFBBKINe  CbED- 
JTOB. 

An  inBolvent  may  prefer  a  creditor  by 
sale  of  goods  in  payment  of  a  pre-existing  debt 
though  they  know  it  will  prevent  other  credit- 
ors collecting  their  debts;  the  only  conditions 
being  that  the  debt  be  bona  fide,  that  the  goods 
be  taken  at  a  fair  and  adeqaate  price,  and  that 
no  beneQt  be  reserved  in  bdialf  of  the  debtor. 

Appeal  from  circuit  court,  Barbour  coun- 
ty; J.  M.  Carmicha^  Judge. 

Statutory  claim  suit  between  Bates,  Klngf,- 
berry  &  Co.,  as  plalntlfCs,  and  W.  S*.  Vandiver 
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ft  C!o.,  as  claimants.   Judgment  for  claim- 
ants.   Plaintiffs  api>eaL    Affirmed. 

Bates,  Klngsbeiry  &  Co.  sued  out  an  at- 
tachment on  a  stock  of  goods  which  had  been 
formerly  owned  by  one  J.  B.  Grant.  The 
attachment  was  based  on  an  affidavit  alleging 
that  the  said  Grant  was  abont  to  fraudulent- 
ly dispose  of  his  goods.  The  ground  of  the 
plaintiffs'  claim  was  three  promissory  notes 
executed  to  them  by  said  Grant  Upon  the 
levy  of  said  attachment,  W.  F.  Vandlver  & 
Co.,  after  maMng  affidavit  and  executing 
bond,  instituted  a  claim  to  said  property  so 
levied  upon.  Upon  the  trial  of  the  Issues  in- 
volved in  this  daim  suit,  the  plaintiffs,  aftor 
offering  in  evidence  the  promissory  notes 
which  wet«  the  foundation  of  the  suit,  intro- 
duced evidence  tending  to  show  t];tat  at  the 
time  the  judgment  was  levied  the  goods, 
wares,  and  merchandise  so  levied  upon  were 
in  the  storehouse  owned  and  occupied  by 
said  Grant,  and  in  the  possession  of  said 
Grant.  In  rebuttal  to  this  testimony,  the 
claimants  offered  testimony  tending  to  show 
that  prior  to  the  levy  of  said  attachment  the 
claimants  had  purchased  and  received  the 
goods  claimed  by  them  in  this  case  from  said 
J.  B.  Grant  In  payment  of  an  antecedent 
debt  due  them  by  Grant,  and  that  the  value 
of  the  goods  was  not  greatly  disproportionate 
to  the  amount  of  said  debt  The  plaintiffs 
offered  a  bill  of  sale  made  by  said  Grant  to 
the  claimants  in  evidence,  and  offered  testi- 
mony tending  to  show  that  said  bill  of  sale 
was  drawn  by  A.  H.  Thomas,  Esq.,  and  lan- 
der his  direction,  several  days  before  the  sale 
was  made;  that  it  was  left  blank,  with  the 
understanding  that  it  should  be  filled  in  if 
Grant  could  not  arrange  his  debts,  and  If  it 
should  be  necessary  for  Grant  to  discontinue 
business.  There  was  further  evidence  twe  the 
plaintiffs  tending  to  show  that  numerous  oth- 
er bills  of  sale  to  various  other  creditors  were 
drawn,  in  substance  and  form  the  same  as 
the  bill  of  sale  to  the  claimants,  as  introduced 
in  evidence,  and  that  these  several  other  bills 
of  sale  were  held  by  said  Thomas,  as  was  the 
bill  of  sale  in  this  case;  that  said  Thomas 
during  this  time  was  acting  as  the  retained 
attorney  of  the  said  Grant,  and  also  of  the 
*  claimants  in  this  suit,  as  well  as  the  various 
other  iHreferred  creditors.  It  was  shown  that 
the  sales  to  the  preferred  creditors  were 
made  at  night  after  10  o'clock.  There  was 
also  evidence  introduced  for  the  plaintiffs 
tending  to  show  that,  at  the  time  said  bills 
of  sale  were  drawn.  It  was  understood  by 
said  Thomas  and  the  said  Grant  that  he,  the 
said  Grant,  should  continue  his  business  in 
the  regular  way,  and  that  when  he  was  able 
to  continue  no  longer,  on  account  of  the 
pressure  of  debts,  the  bills  of  sale  were  to  be 
filled  in  and  executed.  There  was  also  evi- 
dence introduced  tending  to  show  that  on  the 
night  of  the  sale  to  the  preferred  creditors, 
when  Thomas  and  Grant  were  in  the  store 
with  the  attorney  of  the  attaching  creditors, 
Thomas  said  that  it  was  understood  that  the 


preferred  creditors  were  not  to  take  the 
goods  received  by  them  from  Grant,  but  that 
Mrs.  Grant  the  wife  of  3.  B.  Grant,  was  to 
purchase  said  goods,  and  continue  the  busf- 
ness  in  said  store  in  her  own  name,  to  pay 
said  preferred  creditors  the  amount  of  their 
several  debts;  but  that  in  four  days  after 
said  sales  and  said  levy  the  goods  were 
claimed  by  said  creditors,  through  said 
Thomas,  and  all  of  the  entire  stock  was 
turned  over  to  Mrs.  Grant  She  went  Into 
possession  of  the  same,  and  afterwards  paid 
the  claimants  and  the  other  preferred  credit- 
ors the  amounts  due  them,  without  reference 
to  the  value  of  the  goods;  she  having  pur- 
chased the  goods  from  the  several  preferred 
creditors,  through  said  Thomas,  at  a  price 
fixed  by  said  J.  B.  Grant  and  Thomas,  in  the 
sale  by  said  Grant  to  said  creditors.  The 
claimants  introduced  evidence  to  show  that 
the  date  filled  in  the  blU  of  sale  to  claimants 
was  wrong,  and  that  the  date  should  have 
been  August  26,  Instead  of  August  31,  1891. 

Upon  the  Introduction  of  all  the  evidence 
In  the  case,  the  plaintiffs  requested  the  court 
to  give  the  following  charges:  (1)  "If  the 
Jury  believe  from  the  evidence  In  this  case 
that  the  bill  of  sale  made  by  Grant  to  W. 
F.  Vandlver  &  Co.  was  drawn  by  Thomas 
several  days  before  August  26,  1891,  and  that 
it  was  agreed  between  the  parties  that  the 
bill  of  sale  should  be  held  by  Thomas,  as 
attorney  for  W.  F.  Vandlva:  &  Co.,  until 
Grant  was  forced  to  close  up  and  quit  busi- 
ness, and  that  in  the  mean  time  Grant  was 
to  .be  allowed  to  remain  in  possession  of  the 
entire  stock,  including  the  goods  Intended 
to  be  induded  in  said  bill  of  sale,  selling 
them  for  his  (Grant's)  own  benefit  then  the 
bill  of  sale  is  fraudulent,  and  your  verdict 
wiU  be  for  the  plalnUffs."  (2)  "If  the  jury 
believe  from  the  evidence  In  this  case  that, 
at  the  time  the  bill  of  sale  was  made,  Grant 
and  W.  F.  Vandlver  &  Co.  fixed  the  value 
of  the  goods  conveyed  thereby  at  $218,  then 
the  claimants  are  estopped  from  denying  that 
said  goods  were  not  worth  S218."  (3)  "If  the 
jury  believe  from  the  evidence  in  this  case 
that  some  time  between  August  15,  1891.  and 
August  26,  1891,  A.  H.  Thomas,  an  attorney 
for  the  claimants  at  the  time,  had  an  inter- 
view with  J.  B.  Grant  in  respect  to  his  mer- 
cantile business,  and  that  Grant  hired  said 
Thomas  as  his  attorney,  and  that  at  that 
tfme  the  said  Thomas  was  the  attorney  for 
the  claimants,  and  also  of  Grant  and  if  the 
jury  further  believe  from  the  evidence  In  this 
case  that  while  Thomas  was  so  acting  as 
attorney  for  said  claimants  and  said  Grant 
he  (Thomas)  advised  said  Grant  to  sell  said 
claimants  enough  goods  out  of  his  stock 
to  pay  said  debt  due  claimants,  and  said 
Grant  agreed  to  do  so,  and  that  they  (said 
Grant  and  Thomas)  agreed  to  have  a  bill 
of  sale  written  up,  with  the  understanding 
between  said  Thomas  and  Grant  that  said 
bill  of  sale  was  not  to  be  thus  executed,  but 
was  to  be  held  by  said  Thomas  until  Grant 
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fonnd  out  he  conld  not  continue  business 
longer,  and  then  the  bill  of  sale  was  to  be 
dated,  and  the  goods  conveyed  thereby  de- 
livered to  said  Thomas  as  said  attorney  for 
claimants,  and  that  said  Grant  still  remained 
In  possession  of  all  of  bis  stocic  of  goods,  s^- 
Ing  them  in  the  usual  way,  for  his  own  benefit, 
up  to  August  26,  1891,  then  said  transaction 
is  fraudulent  and  void,  and  you  will  find 
for  plaintiffs."  The  court  refused  each  of 
these  charges.  The  plaintiffs  separately  ex- 
cepted to  the  refusal  of  the  court  to  give 
said  charges,  and  also  separately  excepted 
to  the  court's  refusal  to  give  the  following 
written  charges  requested  by  the  claimants: 
a)  "The  fact.  If  it  be  a  fact,  that  Thomas 
was  a  willing  tool  for  Grant,  dOM  not  affect 
the  title  of  Vandlver  &  Co.  If  it  be  shown 
from  the  evidence  that  Grant  owed  Vandlver 
&  Co.  the  sum  of  9144;  that  he  paid  the 
same  by  the  sale  of  goods  mentioned  in  the 
bill  of  sale;  that  the  sale  was  absolute,  at 
a  fair  price,  and  not  greatly  disproportionate 
to  said  amount  of  $144;  and  that  he  (Grant) 
reserved  no  use  or  benefit  therein, — the  ver- 
dict wlU  be  for  the  claimants."  (2)  "The 
fact.  If  it  be  a  fact,  that  Grant  ordered  goods 
a  few  days  before  he  failed,  does  not  affect 
the  claimants  In  this  case.  If  It  be  shown 
from  the  evidence  that  Grant  owed  "Vandlver 
&  Co.  the  sum  of  $144,  and  In  payment  there- 
of sold  and  delivered  to  them  goods,  wares, 
and  merchandise  not  greatly  disproportionate 
In  value  thereto,  and  reserved  no  benefit  to 
himself,  then,  if  these  facts  be  shown,  the 
Jury  will  find  for  the  claimants."  (3)  "The 
court  charges  the  jury  that  if  J.  B.  Grant 
sold  the  goods  to  W.  F.  Vandiv^  &  Co.  in 
];>aym^nt  of  a  just  debt,  past  due,  at  a  price 
not  materially  less  than  the  value  of  the 
goods,  and  reserved  no  interest  or  benefit  to 
himself  in  the  goods  so  sold  to  Vandlver  &  Co., 
the  Jury  will  find  a  verdict  for  claimants, 
W.  P.  Vandlver  &  Co.,  even  if  there  was  a 
fraudulent  intent  on  the  part  of  one  or  both 
of  the  parties  to  the  transaction."  (4)  "Be- 
fore the  jury  can  find  for  the  plaintiffs  In 
this  case,  they  must  show  a  state  of  facts 
which  not  only  casts  a  suspicion  on  the  sale 
of  the  goods  by  Grant  to  W.  P.  Vandlver 
&  Co.,  but  must  show  a  state  of  facts  which 
are  not  fairly  and  reasonably  reconcilable 
with  fair  dealing  and  honesty  of  purpose; 
otherwise,  they  must  find  for  the  claimants, 
W.  P.  Vandlver  &  Co."  (5)  "Even  If  the  sale 
of  the  goods  was  made  hurriedly.  In  the 
night,  and  Mr.  Grant  sold  the  goods  to  W. 
F.  Vandlver  &  Co.  for  the  purpose  of  de- 
frauding his  other  creditors,  and  W.  P.  Van- 
dlver &  Co.  knew  of  that  purpose,  yet  If 
they  l>ought  the  goods  at  a  reasonable  price, 
to  pay  an  honest  debt,  past  due,  from  Grant 
to  Vandlver  &  Co.,  reserving  no  use  or  bene- 
fit in  the  goods  to  Grant,— they  not  partici- 
pating in  Grant's  fraudulent  intent  or  pur- 
pose,—then  the  Jury  must  find  a  verdict  for 
the  claimants,  W.  P.  Vandlver  &  Co."  (6) 
"It  makes  no  odds  how  many  oth^  debts 


Grant  owed.  It  makes  no  odds  how  many 
of  his  credltOTs  he  preferred.  It  makes  no 
odds  how  many  goods  he  sold  to  other  cred- 
itors to  pay  theh:  respective  debts,  nor  the 
effect  these  sales  may  have  had  In  defeat- 
ing the  payment  of  other  creditors,  nor  the 
great  amount  of  goods  he  had  and  was  buy- 
ing. If  the  Jury  believe  from  the  evidence 
that  he  owed  the  debt  to  W.  P.  Vandlver  & 
Co.,  and  paid  it  by  a  sale  of  goods  not  great- 
ly disproportionate  in  value  to  the  amotmt 
of  the  debt,  and  reswved  no  Interest  In  the 
goods  sold  to  W.  P.  Vandlver  &  Co.,  then 
the  jury  will  find  for  the  claimants,  W.  P. 
Vandlver  &  Co.,  though  these  plaintiffs  may 
never  realize  anything  upon  their  claims." 
(7)  "The  Jury,  In  deciding  whether  the  goods 
taken  by  W.  F.  Vandlver  &  Co.  from  J.  B. 
Grant  in  satisfaction  of  the  debts  alleged  to 
be  due  from  Grant  to  W.  P.  Vandlver  & 
Co.,  were  wwth  more  than  the  amount  al- 
leged to  be  due  from  Grant  to  W.  P.  Van- 
dlver &  Co.,  were  worth  more  than  the 
amount  of  the  alleged  debt,  must  take  Into 
consideration  the  condition  the  goods  were  in 
at  the  time  they  were  so  taken;  and  if  the 
Jury  find  from  the  evidence  that  the  goods 
were  shopworn,  or  were  injured  in  the  usual 
course  of  legitimate  trade,  the  Jury  must 
take  that  fact  into  consideration.  In  arriving 
at  the  actual  value  of  the  goods  so  taken." 
Oewge  W.  Peach,  for  appellants. 

COLEMAN,  J.  This  action  was  for  the 
trial  of  the  right  of  property  between  Bates, 
Klngsberry  &  Co.,  as  attaching  creditors  of 
J.  B.  Grant,  and  W.  P.  Vandlver  &  Co., 
claimants.  All  the  assignments  of  error  arise 
upon  charges  given  and  charges  refused  by 
the  trial  court  No  new  questions  are  in- 
volved. No  principle  of  law  is  better  settled 
by  the  adjudications  of  this  court  than  that 
an  insolvent  debtor  may,  by  a  sale  of  goods 
In  payment  of  a  pre-existing  debt,  prefer 
one  or  more  of  his  creditors  to  other  creditors. 
The  conditions  upon  which  such  preference 
is  upheld  are  that  the  bona  fides  of  the  debt 
must  be  established,  that  the  goods  accepted 
and  received  in  payment  of  the  debt  were 
taken  at  a  fair  and  adequate  consideration, 
and  that  no  benefit  was  reserved  or  contract- 
ed for  in  behalf  of  the  debtor.  Whwe  these 
conditions  exist,  there  is  no  room  for  fraud. 
The  fact  that  the  parties  knew  the  effect 
of  the  transaction  would  be  to  prevent  the 
other  creditors  from  collecting  their  debts 
does  not  affect  the  validity  of  such  a  trans- 
action. The  reasons  for  these  conclusions 
have  been  given  in  many  decisions.  We  will 
not  repeat  them.  See  Pollock  v.  Meyer,  (Ala.) 
11  South.  385,  where  the  decisions  are  col- 
lected and  cited.  All  the  charges  given  for 
claimant,  framed  in  different  language  to 
meet  the  varying  phases  of  the  evidence, 
assert  the  principle  declared  above.  Those 
requested  by  the  plaintiffs  assert  a  contrary 
conclusion,  and  were  properly  refused'.  There 
is  no  error  In  the  record.    Affirmed. 
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CUO  Ala.  lOD 

TRAYLOE  et  al.  r.  STATE. 
(Sapreme  Coart  of  Alabama.     Feb.  1,  1894.) 

VaOBANOT— UOMPLAIBT— SnFWOIHNOT— EviDENOB. 

1.  A  complaint  alleging  that  a£Sant  believes 
that  defendant,  "having  no  visible  means  of  sup- 
port, or  being  dependent  on  his  labor,  lives  with- 
out employment, '  is  sufficient,  (Code,  i  4047;)  it 
mot  being  necessary  to  aver,  in  addition,  that  he 
was  able  to  work.  Boulo  s  Case,  49  Ala.  22, 
overruled. 

2.  Where  no  objection  was  made  to  an  Im- 
proper question,  the  answer  will  not  be  exclud- 
ed as  inadmissible. 

Appeal  from  criminal  court,  Pike  coimty; 
William  H.  Parks,  Judge. 

Jere  Traylor  and  Coleman  Dang«fleld 
were  oonrlcted  of  Tagrancy,  and  appeal. 
Affirmed. 

Wm.  li.  Martin,  Atty.  Oen.,  for  the  State. 

COLEMAN,  J.  The  defendants  were  con- 
victed of  vagrancy.  The  court  overruled  a 
demurrer  to  the  complaint,  and  also  over- 
ruled the  motion  of  the  defendants  to  ex- 
dude  certain  testimony.  These  are  the  two 
questions  presented  by  the  record  for  our 
consideration. 

Ttiat  portion  of  section  4047  of  the  Code 
under  which  the  defendants  were  prosecuted 
reads  as  follows:  "Any  person,  who,  hav- 
ing no  visible  means  of  support,  or  being 
dependent  on  his  labor,  lives  without  employ- 
ment, or  habitually  neglects  his  employment 
•  •  •  must  on  conviction,  for  the  first  of- 
fense be  fined,"  eta  The  complaint  follows 
the  statute,  charging  that  affiant  "has  proba- 
ble cause  for  believing,  and  does  believe, 
that,  within  twelve  months  before  making 
this  affidavit  in  said  county,  Jere  Traylor, 
having  no  visible  means  of  support,  or  be- 
ing dependent  on  his  labor,  lives  without 
employment,  against  the  peace  and  dignity 
of  the  state  of  Alabama,"  etc.  The  demur- 
rer is  "that  said  warrant  fails  to  allege,  sub- 
stantially, that  the  defendants  were  able- 
bodied,  or  physically  able  to  follow  some  em- 
ployment for  support"  The  facts  stated  as 
ground  for  demurrer  might  constitute  a  de- 
fense to  the  prosecution,  but,  certainly,  it  Is 
not  necessary  to  aver  these  in  the  complaint. 
The  general  rule  Is  that  when  a  statute  cre- 
ates an  offense,  prescribing  its  constituents, 
It  is  sufficient.  In  an  indictment,  to  pursue 
the  language  of  the  statute.  Grattan  v. 
Sthte,  71  Ala.  S44;  Danner  v.  State,  64  Ala. 
127;  and  many  others  cited  in  note  to  sec- 
tion 4370  of  the  Code.  The  complaint  con- 
forms to  this  rule,  and  the  facts  averred  in 
the  demurrer  are  merdy  such  as  might  be 
offered  In  defense.  We  think  the  principle 
declared  in  Boulo's  Case,  49  Ala.  22,  not  in 
conformity  with  the  general  rule;  and  Its 
adoption  would  lead  to  the  propositl<»i  that 
it  is  necessary  to  aver,  affirmatively,  not  only 
the  commission  of  the  offense,  but  that  the 
person  charged  was  capable  of  committing 
the  offense. 

The  state  Introduced  testimony  that  de- 


fendants said  they  w«e  forttme  tellers,  and 
some  witnesses  testified  that  defendants  told 
their  fortunes,  but  made  no  charges  for  tell- 
ing fortunes.  This  evidence  seems  to  have 
been  brought  out  In  response  to  questions 
calculated  to  elicit  such  answers.  There 
was  no  objection  to  the  questions,  but,  after 
the  witnesses  had  answered  the  questions, 
the  defendants  moved  to  exclude  the  answers 
"on  the  ground  that  said  testimony  was  inad- 
missible." The  law  will  not  allow  a  party 
to  wait,  without  dissent,  until  the  witness 
answers  an  Improper  question,  and,  if  favor- 
able, claim  the  advantage,  but.  If  prejudicial, 
then  move  to  exclude  it  He  cannot  thus 
speculate  upon  the  answer  to  an  improper 
question.  McCalman  v.  State,  96  Ala.  98, 
11  South.  408;  Hallway  Co.  v.  Klmbrough, 
96  Ala.  126,  11  South.  807.  Moreover,  we 
are  not  prepared  to  say  such  testimony  did 
not  tend  to  support  the  charge  of  vagrancy. 
Affirmed. 


(UO  Ala.  IM) 

PAUL  V.  STATE. 

(Supreme  Court  of  Alabama.     Jan.  18^  1894.) 

WinncBS— CRIDIBII.ITT— iNBTanonoxs— CxtifiXAi. 

Law— Chaiulotib  op  DarBSSAKT. 

1.  Where  a  witness  is  impeached  by  proof 
of  contradictory  statements,  an  instruction  that 
such  proof  should  "weigh  heavily"  against  the 
witness  invades  the  province  of  the  jury. 

2.  A  charge  that  if,  after  weighing  all  the 
evidence,  the  jury  have  no  reasonable  doubt  of 
defendant's  guilt,  the  evidence  of  his  good  char- 
acter can  generate  a  reasonable  doubt,  is  er- 
roneous. 

Appeal  from  city  court  of  Montgomoy; 
Thomas  M.  Arrlngton,  Judge. 

Jim  Paul  was  convicted  of  carnally  know- 
ing, or  of  abusing  in  the  attempt  to  carnally 
know,  a  girl  under  10  years  of  age,  and  ap- 
peals.   Affirmed. 

On  the  trial,  as  is  shown  by  the  bin  of  ex- 
ceptions, the  state  Introduced  evidence  tend- 
ing to  show  that  the  defendant  did  attempt 
to  have  carnal  knowledge  of  Maggie  Belle 
Robinson,  and  Injured  her  In  such  attempt. 
It  was  shown  that  the  said  Maggie  Belle 
Robinson  was  a  gh*l  under  10  years  of  age. 
Sarah  Drake,  one  of  the  state's  witnesses, 
who  testified  that  she  saw  the  defendant  at- 
tempting to  carnally  know  the  said  girl,  was 
asked  if  she  did  not  whip  the  said  Maggie. 
and  answered,  "No."  Upon  being  asked  "if 
she  had  not  stated  to  SalHe  Goodwin,  the 
morning  before  the  preliminary  trial  of  the 
defendant,  that  'I  Intend  to  testify  that  I 
saw  the  whole  thing,'  and  laughed,"  she  an- 
swered, "No."  Upon  being  asked  "if  she 
had  not  said  to  Sallie  Goodwin,  on  the  day 
the  offense  Is  said  to  have  been  committed, 
that,  'If  I  had  gotten  to  the  house  where 
Jim  Patil  was,  I  would  hare  whipped  him 
Instead  of  having  him  arrested,'"  she  an- 
swered "No."  The  testimony  for  the  de- 
fendant tended  in  some  respects  to  show  that 
the  defendant  was  not  guilty  as  charged  In 
the  indictment,  by  the  evidence  of  different 
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wltneasea,  who  testified  that  the  children  did 
not  Bcream,  aa  testified  to  by  the  state's  wit- 
nesses, and  that  the  defendant  was  not  at  the 
house  when  the  crime  was  said  to  have  been 
committed.  Some  of  the  defendant's  wit* 
nesses  testified  that  Sarah  Drake  did  whip 
the  said  Magg\B  Belle  Robinson;  and,  on 
the  examination  of  Sallle  Goodwin  as  a  wit- 
ness for  the  defendant,  she  testified  that 
Sarah  Drake  did  make  the  statements  about 
which  she  was  asked  at  the  times  and 
places  referred  to.  There  was  eTldence  of 
the  defendant's  good  character.  Upon  the 
Introduction  of  .aU  the  erldence  the  defend- 
ant requested  the  court  to  give  each  of  the 
following  charges;  and  separately  excepted 
to  the  court's  refusal  to  each  of  them  as 
asked:  (1)  "Against  the  credlblll^  of  any 
witness,  it  is  a  strong  circumstance,  weighing 
heavily,  that  he  is  ascertained  to  have 
sworn  falsely  In  regard  to  some  material 
fact"  (2)  "If,  after  weighing  all  the  evi- 
dence, the  Jury  have  no  reasonable  doubt  of 
the  guUt  of  the  defendant,  proof  of  good 
character  may  be  a  basis  upon  which  to 
generate  a  reasonable  doabt" 

W.  S.  Reese,  Jr.,  for  appellant  Wm.  h. 
Martin,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  requested 
the  court  to  give  two  charges  to  the  jury, 
both  of  which  are  set  out  In  the  statement 
of  facts,  the  refusal  of  which  constitute  the 
errors  assigned.  Conceding  that  the  differ- 
ence between  the  first  charge  requested  and 
refused,  and  the  principle  of  law  as  stated 
in  the  case  of  Grimes  v.  State,  63  Ala.  166, 
to  be  merely  dolcal,  tli^e  was  no  error  tn 
refusing  It  No  charge  should  be  given  when 
its  application  Involves  the  assumption,  as 
true,  of  a  material  fact  which  is  disputed; 
nor  should  a  charge  be  given  which  devolves 
upon  the  Jury  the  determination  of  a  legal 
•  question;  nor  when,  under  the  circumstan- 
ces, it  is  calculated  to  mislead  the  Jury; 
n<»-  when  it  Is  abstract  Xha  more  moduli 
and  better  rule  is,  although  a  witness  may 
l>e  impeached  by  proof  of  contradictory  state- 
ment to  leave  it  with  the  Jury  to  say  bow 
far  such  impeaching  testloaony  shall  afTect 
the  credibility  of  the  witness.  To  Instruct 
the  Jury  that  such  evidence  should  "weigh 
heavily"  against  the  witness  Invades  their 
province,  and  violates  the  letter  rule.  Grimes 
v.  State,  supra;   ChUds  v.  State,  76  Ala.  93. 

The  second  charge  requested  evinces  a  mis- 
conception of  the  weight  to  be  given  to  proof 
of  good  character.  If,  after  weighing  all  the 
evidence,  which  must  Include,  also,  the  ev- 
idence of  good  character,  the  Jiu:y  have  no 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant it  cannot  be  tliat  good  character  may 
stin  generate  a  reasonable  doubt  We  can 
well  conceive  how  proof  of  good  character 
may  I>e  sufficient  to  generate  a  doubt  under 
some  drcnmstances,  where.  In  the  absence 
of  Boib.  proof,  a  Jury  might  be  satisfied, 


from  the  o>tber  proof  in  the  case^  of  the  de- 
fendant's guilt;  but  that  is  a  very  different 
proposition  from  the  one  asserted  In  the 
charge.  Whenever  a  Jury  weigtu  and  con- 
siders the  evidence  of  good  character  wiUi 
the  other  facts  in  the  case,  and,  upon  the 
whole  evidence,  Is  satisfied  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt,  It  is 
their  duty  to  convict  and  any  charge  cal- 
culated to  lead  them  £rom  this  conclusion  is 
properly  refused.    Affirmed. 


on  Ala.  8») 
UOOR&  et  al.  v.  TATB  et  aL 
(Supreme  Court  of  Alabama.     Feb.  1,  1894.) 

RCVORMATION  OV  DBED. 

H.  conveyed  land  to  V.  for  life,  remain, 
der  to  Y.'b  children,  or,  if  he  left  none,  rever- 
sion to  H.  or  his  heirs.  After  H.'s  death  tike 
heirs  executed  a  conveyance  to  V.,  reciting  their 
relinquishment  of  all  right  in  such  land  for  a 
■pecined  consideration.  Held,  tiiat  the  remaio'- 
der  to  Y.'b  children  was  unaffected  b^  snoh 
agreement,  and  that  complainants,  claiming  the 
land  through  mesne  conveyances  from  V.,  could 
not  maintain  a  bill  to  enjoin  ejectment  against 
them  by  H.'s  heirs,  and  to  rdorm  the  agree- 
ment, In  the  absence  of  any  showing  that  V. 
died  leaving  no  children. 

Appeal  from  chancery  court  Lauderdale 
county;   Thomas  Cobbs,  Chancellor. 

Bill  by  John  S.  Tate  and  others  to  enj<rin 
H.  McVay  Moore  and  others  from  the  prose- 
cution of  an  ejectment  suit  against  com- 
plainants, and  for  the  reformatlqn  of  a  writ- 
ten agreement  entered  into  between  H.  W. 
McVay  and  the  otbet  heirs  of  Hugh  McVay, 
deceased.  There  was  a  decree  for  complain- 
ants and  defendants  appeal.    Reversed. 

Most  of  the  facts  of  the  case  are  sufficient- 
ly stated  In  the  opinion.  The  agreement 
which  was  entered  Into  between  H.  W.  Mc- 
Vay and  the  other  heU-s  of  Hugh  McVay,  de- 
ceased, on  October  29,  1851,  after  reciting 
the  execution  of  a  deed  from  Hu^  McVay 
to  said  H.  W.  McVay,  by  which  certain 
slaves  were  conveyed,  and  also  the  execution 
of  the  deed  made  In  ISGO,  by  which  the  salo 
Hugh  McVay  conveyed  the  lands  in  contro- 
versy to  H.  W.  McVay,  and  that  a  disagree- 
ment had  arisen  between  the  other  heirs  and 
H.  W.  McVay,  proceeded  as  follows:  "Now, 
for  the  purpose  of  settling  and  quieting  all 
doubts,  disputes,  and  contentions  in  regard 
to  said  Henry  W.  McVay's  interest  in  said 
Hugh's  estate,  and  setting  apart  his  said 
interest,  aU  of  the  above-named  parties  ex- 
cept Henry  W.  McVay,  In  consideration  of 
the  premises,  and  for  the  consideration  here- 
inafter mentioned,  moving  to  them  collective- 
ly, and  not  severally,  from  the  said  Henry 
W.  McVay,  hereby  relinquish  and  quitclaim 
to  the  said  Henry  W.  McVay,  now  and  for- 
ever, to  all  such  real  estate,  right,  title,  and  in- 
terest as  the  said  Henry  W.  McVay  hath  and 
takes  in  and  to  the  land  and  negroes  mention- 
ed In  the  two  deeds  of  gift,  hereinbefore  re- 
ferred to,  by  virtue  of  said  deeds."  This 
agreement    then    recited    the    consideratlom 
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coming  from  H.  W.  McVay  to  the  other 
h^n.  The  controversy  in  this  case  arose 
upon  the  proper  construction  of  this  clause 
of  the  said  agreement,  and  from  its  i»'oper 
construction  Is  to  be  determined  the  rights 
of  the  parties  litigant. 

Simpson  &  Jones,  tor  appellants.  R.  O. 
Pickett  and  John  B.  Moore,  for  appellees. 

STONE,  C.  J.  In  May,  1850,  Hugh  McVay 
conveyed  the  lands  in  controversy  in  this 
cause  to  his  son,  H.  W.  McVay,  according  to 
the  recitals  of  the  deed,  "for  and  during  the 
term  of  bis  natural  life,  without  Impeach- 
ment for  -waste,  and,  from  and  ai^ter  the 
determination  of  the  estate  of  the  said  Henry 
W.  McVay,  then  to  the  lawfully  begotten 
child,  children,  or  lawfol  issue  of  the  said 
Henry  W.  McVay;  and,  in  case  the  said 
Henry  W.  McVay  shall  leave  no  child  or  chil- 
dren or  lawful  issue,  then  the  reversion  of 
the  said  tract  of  land  to  return  to  the  said 
Hugh  "McVay  and  his  right  heirs."  After 
the  death  of  Hugh  McVay,  and  while  his 
estate  was  being  administered,  viz.  in  1851, 
a  difference  arose  between  his  heirs  as  to 
the  interest  of  H.  W.  McVay  in  the  estate. 
The  other  heirs  thought  H.  W.  McVay  had 
overreached  his  father  in  procuring  both 
the  conveyance  above  referred  to,  and  also 
another  conveyance  of  certain  slaves,  and 
were  contemplating  an  attack  upon  such  con- 
veyances. As  a  result  of  these  differences, 
and  in  settlement  of  the  same,  a  written 
agreement  was  entered  into  by  all  the  par- 
ties, by  which  It  was  attempted  to  declare 
and  determine  the  interest  of  H.  W.  McVay 
In  the  lands  embraced  in  the  above-mention- 
ed deed  and  in  the  general  estate.  Shortly 
after  this  agreement  was  made,  H.  W.  Mc- 
Vay sold  the  said  lands  to  one  Todd,  the 
deed  purporting  to  carry  the  fee.  By  suc- 
cessive conveyances  the  lands  passed  to  ap- 
pellees, who  are  the  complainants  in  the  bill. 
Appellants,  who  are  the  (Aiildren  of  one  of 
the  deceased  heirs  at  law  of  Hugh  McVay, 
brought  ejectment  against  appellees  to  re- 
cover the  land,  who  thereupon  filed  the  bill 
in  this  cause  to  enjoin  the  ejectment  proceed- 
ing, and  also  to  reform  the  written  agree- 
ment ento'ed  Into  between  H.  W.  McVay 
and  the  other  heirs  at  law  of  Hugh  McVay, 
deceased.  It  is  claimed  in  the  bUl  that  the 
written  agreement  was  intended  by  all  the 
parties  thereto  to  vest  in  H.  W.  McVay  a 
fee-simple  title  to  the  lands  in  which  he  had 
only  a  life  estate  under  the  deed  made  to 
him  by  his  father.  It  is  claimed  by  appel- 
lants that  the  written  agreement,  in  so  far 
as  it  referred  to  the  lands  in  controversy, 
was  intended  simply  to  confirm  in  H.  W. 
McVay  the  life  estate  acquired  by  him  under 
the  deed  from  his  father.  Parol  testimony 
was  resorted  to  on  both  sides  to  aid  in  the 
Interpretation  of  the  written  agreement,  and 
the  construction  of  that  instrument  is  the 
real  purpose  ot  the  bill,  as  well  as  of  this 


appeal.  The  decree  of  the  diancery  conrt 
sustains  the  construction  contended  for  by 
appellees,  viz.  that  the  written  agreement 
vested  the  entire  reversionary  interest  in 
said  property  In  H.  W.  McVay,  and  which, 
With  his  life  estate,  made  up  the  fee  in  the 
land.  The  decree  accordingly  perpetuates 
the  teiaporarj  Injunction  Issued,  on  the  fil- 
ing of  the  bill,  to  restrain  appellants  from 
maintaining  the  action  of  ejectment.  Where 
a  title  is  questioned  after  having  remained 
undisturbed,  If  not  acquiesced  In  so  long  as 
this  seems  to  have  been,  we  would  be  dis- 
posed to  determine  the  matter  In  dispute 
without  making  any  critical  inquiry  as  to  the 
mere  form  In  which  the  question  comes  be- 
fore us,  and  especially  so  where  it  is  elabo- 
rately argued  by  counsel,  as  Is  the  case  here, 
without  any  objection  on  that  ground.  But 
here  it  Is  not  simply  a  matter  of  form.  The 
condition  of  the  record  Is  such  that  whatever 
we  might  have  to  say  on  the  substantial 
matter  sought  to  be  presented  by  the  plead- 
ings, and  which  Is  argued  by  counsel,  would 
not  only  be  unauthorized  by  the  record,  but 
perhaps  the  anticipation  of  a  question  which 
may  never  arise.  We  have  shown  above 
that  the  deed  from  Hugh  McVay  to  his  son, 
H.  W.  McVay,  conveyed  the  property  in 
controversy  to  the  latter  for  the  term  of  his 
natural  life,  with  remainder  to  the  child, 
children,  or  issue  of  the  said  Henry  W.,  and. 
in  default  of  such  child,  children,  or  Issue, 
then  to  revert  to  the  said  Hugh  McVay 
or  his  heirs.  We  have  searched  the  record 
In  vain  for  either  averment  or  proof  that  H. 
W.  McVay  died  without  leaving  a  child, 
children,  or  issue.  His  death  is  shown,  but 
that  Is  all.  The  written  agreement  between 
the  heirs  at  law  of  Hugh  McVay,  on  which 
appellees  rely,  did  not  have  the  effect  of 
eliminating  from  the  deed  of  Hugh  McVay 
to  H.  W.  McVay  the  remainder  created  by 
the  deed  in  favor  of  the  child,  children,  or  is- 
sue of  H.  W.  McVay.  Such  remainder  con-« 
tinned  wholly  unaffected  by  the  agreement. 
Yielding  to  the  agreement  all  the  effect  claim- 
ed for  it  in  the  bill  of  complaint  It  simply 
superadded,  to  the  life  estate  already  Invest- 
ed in  H.  W.  McVay,  the  reversionary  interest 
of  the  heh-s  signing  the  agreement,  but  leav- 
ing such  reversionary  Interest  subject  to 
be  defeated  by  the  remainder  created  by 
the  deed  in  favor  of  any  child,  children, 
OT  issue  of  the  said  H.  W.  McVay.  When, 
therefore,  H.  W.  McVay  sold  the  land  to 
Todd,  his  deed  carried  only  such  title  as  he 
himself  had,  viz.  a  life-estate  Interest,  coup- 
led with  the  revo^ionary  interest  of  Hugh 
McVay's  heirs,  the  latter  Interest  subject  to 
be  defeated  by  the  death  of  H.  W.  McVay, 
leaving  a  child,  children,  or  issue;  and  such 
Is  the  title  passing  through  successive  ven- 
dees to  appellees.  So  far  as  appears  to  the 
contrary  from  this  record,  the  entire  fee  in 
the  property  here  In  controversy  passed, 
upon  the  death  of  H.  W.  McVay,  into  his 
cliild,  children,  or  issue.    Without  av^ment 
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and  proof  that  H.  W.  McVay  died  leaving 
neither  child,  children,  nor  Isane,  appellees 
fall  to  show  that  they  have  any  Interest  In 
the  property  which  would  entitle  them  to 
come  Into  a  court  of  equity  to  have  said  writ- 
ten agreement  reformed,  and  also  fail  to 
show  any  ground  or  necessity  for  coming 
Into  equity  to  enjoin  the  ejectment  suit.  It 
results  that  the  decree  of  the  chancery  court 
must  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


(102  Ala.  832) 

RICKETTS  et  al.  ▼.  CROOM. 
(Supreme  Conrt  of  Alabama.     Jan.  SI,  1894.) 
EsTOPFBi,— Frauddlbnt  Bkpresektatioss. 
W.  and  R.  were  partners.     R.  had  an 
nm-ecorded  mortgage  on  W.'s  interest,  and  sold 
his  to  L.,  representing  that  W.'s  interest  was. 
unincumbered.    W.  and  L.,  for  partnership  pur- 
poses, borrowed  money  from  C,  giving  him  a 
mortgage  on  the  partnership  property,  L.  rep- 
resenting in  good  faith  that  it  was  unincumber- 
ed.   Held  that,  as  R.  is  estopped  from  setting 
up  any  claim  prejudicial  to  L.  s  right  as  a  part- 
ner, the  assets  should  not  only  be  used  to  pay 
partnership  debts,  but  also  to  pay  any  balance 
due  L.,  before  payment  of  R.'8  mortgageb 

Appeal  from  district  court,  J^anderdale 
county;  W.  P.  Ohltwood,  Judge. 

Suit  by  0.  B.  Croom  against  F.  M.  Rldcetts 
and  others.  From  a  judgment  for  plalnttff, 
defendants  appeal.     Aifirmed. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellee against  the  appeUants,  and  prayed  to 
have  a  mortgage,  executed  to  him  by  C.  S. 
Wilson  &  Co.,  foreclosed.  On  the  final  hear- 
ing of  the  cause,  the  chancellor  granted  the 
relief  prayed  for,  and  decreed  that  C.  B. 
Groom  was  entitled  to  the  first  lien  on  the 
pmrtnerBhlp  property,  and  that  he  should  be 
first  paid  out  of  the  proceeds  thereof,  after 
the  payment  of  costs;  that  the  debt  of  S. 
A.  Lawton  should  be  the  next  paid  out  of 
the  partnership  property,  and  that  the  claim 
of  F.  M.  Rlcketts,  secured  by  the  mortgage 
of  C.  8.  Wilson,  Jr.,  be  a  lien  on  the  partner- 
ship property  after  the  payment  of  the  part- 
nership debts  as  above  provided. 

John  B.  Weakley,  Jr.,  for  appellants.  Ash- 
croft  &  Vance  and  Walker  &  Hall,  for  ap- 
peUee. 

COLEMAN,  J.  The  testimony  establishes 
the  following  facts:  Prior  to  and  on  the  1st 
day  of  October,  1891,  P.  M.  Rlcketts  and  one 
W.  J.  Turpln  were  copartners  In  the  livery 
business.  On  that  day  Rlcketts  sold  on  a 
credit  his  undivided  Interest  In  the  partner- 
ship to  C.  S.  Wilson,  and  took  a  mortgage 
on  the  half  interest  sold  to  him  to  secure  the 
payment  of  the  purchase  money.  The  mort- 
gage was  not  filed  for  record  until  the  30th 
of  October,  1891.  About  the  10th  of  Octobo- 
Rlcketts  purchased  from  his  former  partner, 
Turpln,  his  Interest,  and  the  new  firm  of  Wil- 
son &  Rlcketts  was  formed.  A  few  days 
thereafter,  and  before  the  filing  of  the  mort- 
gage executed  by  Wilson  to  blm,  Rlcketts 


proposed  to  sell  his  Interest  In  the  partner- 
ship of  Wilson  &  Rlcketts  to  S.  A.  Lawton. 
Considering  the  proposition  of  Rlcketts,  Law- 
ton  Inqtiired  of  Rlcketts  whether  Wilson  had 
paid  him  for  the  interest  purchased  of  him, 
stating  at  the  time  that  he  would  not  form 
a  partnership  with  Wilson  if  the  latter's 
Interest  was  subject  to  any  incumbrance. 
Rlcketts  assured  him  It  was  all  settled  for, 
and  upon  this  representation  Lawton  pur- 
chased from  Rlcketts  his  interest,  and  form- 
ed a  partnership  with  WUson  under  the  firm 
name  of  C.  S.  Wilson  &  Co.  After  the 
purchase  by  Lawton  and  the  formation  of 
the  partnership  of  C.  S.  Wilson  &  Co.,  Rlck- 
etts filed  his  mortgage  upon  the  Interest  of 
C.  S.  Wilson,  and  it  was  duly  recorded. 
Lawton  had  no  actual  notice  of  the  registra- 
tion of  this  mortgage.  During  the  continu- 
ance of  the  business,  the  firm  of  C.  S.  Wil- 
son &  Co.  became  Indebted  to  Lawton,  and, 
to  carry  on  the  business.  It  became  neces- 
sary to  borrow  money.  Lawton  applied  to 
Croom,  the  complainant,  for  a  loan  of  $1,000, 
and  Informed  Croom  that  the  partnership 
property  was  free  from  incumbrance.  At 
this  time  Rlcketts'  mortgage  had  been  re- 
corded, but  it  is  clearly  shown  that  Lawton 
acted  In  good  faith  with  Croom  In  represent- 
ing to  him  thait  the  property  was  free  from 
Incumbrance;  he  relying  upon  the  statement 
of  Rlcketts  to  that  effect  Croom  loaned  C. 
S.  Wilson  &  Co.  the  $1,000,  and  to<*  a  mort- 
gage upon  the  partnership  property  to  secure 
Its  payment  It  is  expressly  covenanted  In 
the  mortgage  that  the  property  was  free 
from  incumbrance,  and  the  parties  had  the 
right  to  convey.  The  note  and  mortgage 
was  signed  by  the  firm  of  C.  S.  Wilson  & 
Co.,  and  also  by  the  individual  members  of 
the  firm.  When  the  note  of  Croom  became 
due,  he  filed  the  present  bill  against  C.  S, 
Wilson  &  Co.  to  foreclose  his  mortgage  upon 
all  the  property  of  C.  S.  Wilson  &  Co.,  and 
made  Rlcketts  also  a  party  defendant  S.  A. 
Lawton,  a  member  of  the  firm  of  C.  S.  WUson 
&  Co.,  by  answer  admitted  the  allegations 
of  the  bill,  and  by  cross  bill  prayed  that, 
after  the  debt  of  complainant  was  paid,  the 
partnership  property  should  be  subjected  to 
the  payment  of  the  balance  due  him.  Rlck- 
etts answered  both  bills,  and  claimed  priority 
by  virtue  of  his  mortgage,  which  was  duly 
filed  for  record  and  recorded  before  the  ex- 
ecution of  the  mortgage  to  Croom,  and  prior 
to  the  Indebtedness  of  the  firm  to  S.  A.  Law- 
ton.  Many  questions  have  been  argued,  but 
this  statement  of  the  facts  presents  the  only 
material  legal  questions  Involved  in  the  case. 
It  Is  a  familiar  principle  of  law  that  each 
partner  has  a  lien  upon  partnership  prop- 
erty, which  may  be  made  available  to  cred- 
itors of  the  partnership,  to  have  partnership 
assets  applied  to  the  payment  of  partnership 
debts,  and  eadi  partner  has  a  lien  upon  the 
assets  of  the  firm,  which  may  be  enforced 
for  the  satisfaction  of  any  balance  due  either 
partner.     Rlcketts  was  a  creditor  of  C.  S 
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^^^iMm,  and  bdd  a  mortgage  upon  his  Inter- 
est in  the  partnership  property  anterior  to 
the  fcMnnation  of  the  partnership  of  G.  S. 
Wilson  &  Co.  Prima  fade,  liia  rights  upon 
the  property  of  C.  S.  Wilson  put  Into  the  Ann 
are  superior  to  those  of  tbe  partner,  S.  A. 
"La,wtcm,  or  Croom,  the  partnership  creditor. 
Before  purchasing  from  Riclcetts,  and  before 
the  formation  of  the  partnership  of  C.  S.  WU- 
s<Mi  &  Co.;  Lawton  inquired  of  Blcketts 
whether  WUson  owned  the  property  he  pro- 
posed to  bring  into  the  firm,  and  was  as- 
sured by  BldcettB  that  he  did,  and  tliat  It 
was  settled  for  and  unincumbered.  It  was 
upon  this  assurance  by  Blcketts  tliat  Lawton 
entered  into  partnersliip  with  O.  S.  Wilson, 
and  formed  tlie  partnership  of  O.  S.  Wilson 
&  Co.  By  Ibis  false  and  fraudulent  repre- 
sentation of  Rickertts,  upon  wUch  Lawton  re- 
lied and  had  the  right  to  rely,  Blcketts  es- 
topped himsdf  from  setting  up  any  dalm  or 
right  coQtraiy  to  such  statement,  prejudicial 
to  the  rights  of  Lawton  as  a  partner.  We 
hold  that  Lawton  has  a  lien,  as  a  partner, 
upon  the  portnerohip  assets,  not  only  to  se- 
cure any  balance  that  may  be  found  doe  him 
upon  a  settlement,  but  has  the  right  to  haye 
the  partzKTBldp  assets  appUed  to  the  payment 
of  the  partnership  debts,  and  thus  save  his 
individual  property  from  being  applied  to 
partnership  debts,  until  all  the  partnership 
assets  hare  been  exhausted.  The  equitable 
doctrine  of  estoppel  applies  with  all  its  force 
to  the  claim  of  Blcketts.  Lindsay  r.  Cooper, 
(Ala.)  U  South.  325;  Freeman  v.  Brown,  Id. 
248;  Warren  t.  Taylor,  60  Ala,  218;  Gold- 
smith V.  Bidiold,  94  Ala.  116,  10  South.  80. 
niere  Is  no  error  In  the  record.    Affirmed. 


<m  Ala.  tss) 

GOLDEN  T.  GOLDEN. 

(Supreme  Court  of  Alabama.     Feb.  6,  1894.) 

Apfial  —  Fraotios — Cboss  Assionmbnts  ov  Kb- 

KOB— DiVOKCI  —  SSTTINO  ASIDB  UeCBBB —  No- 
TICK — ALIMONT. 

1.  Cross  assignments  of  error  by  appellee 
cannot  be  considered  where  appellant  has  not 
Joined  in  them,  and  his  consent  neither  appears 
In  the  record  nor  is  indorsed  on  the  transcript. 
Code  1886,  p.  800,  rule  3. 

2.  A  wife  msT  maintain  a  bill  to  have  a  de- 
cree of  divorce  in  favor  of  hM  husband  set 
aside,  and  to  have  alimony  granted,  where  she 
was  not  notified  of  the  proceediuKs  for  divorce, 
and  was  imprisoned,  at  the  instigation  of  her 
hnsliand,  pending  such  proceedings,  so  that  she 
had  no  opportunity  to  defend  or  to  claim  ali- 
mony. 

Appeal  from  chancery  court,  Mobile  coun- 
ty; W.  H.  Tayloe,  ChancellcH:. 

Bill  by  Mary  Golden  against  Patrick  Gold- 
en to  have  a  former  decree  of  the  chancery 
court,  divorcing  Patrick  Golden  from  com- 
plainant, set  aside  and  annulled,  and  to  have 
alimony  granted  to  complainant.  From  a 
decree  granting  alimony,  defendant  appeals. 
Reversed. 

John  B  &  C.  W.  Tompkins,  toe  appellant 


COLEMAN,  7.  The  appellant,  Patrick 
Golden,  was  divorced  from  his  wife  by  a  de- 
cree of  the  chancery  court  of  Mobile  comity 
rendered  upon  decree  pro  confesso  and  proof 
of  the  averments  of  the  bill.  At  a  subse- 
quent term  of  the  court,  his  wife,  Mary  Gold- 
en, filed  the  present  bill,  seeking  to  have 
the  decree  in  favor  of  Patrick  Golden  set 
aside  and  annulled,  and  prayed  for  alimony. 
The  chancery  court  refused  to  annul  the  de- 
cree by  which  the  husband  was  divorced, 
but  granted  alimony.  From  this  decree, 
Patrick  Golden,  the  husband,  appealed.  The 
decree  of  the  chancery  court  allowing  ali- 
mony to  the  wife  is  assigned  as  error.  Ap- 
pellee made  a  cross  assignment  of  error. 
There  is  but  one  transcript,  and  no  cross  ap- 
peoL  The  appellant  has  not  Joined  in  the 
cross  assignment  of  error,  and  his  consent 
that  appellee  may  assign  cross  errors  is 
not  indorsed  on  the  transcript,  and  nowhere 
appears  in  the  record.  The  appellee  is  not 
within  the  rule,  and  we  cannot  consider  her 
assignments  of  error.  Code,  p.  800,  rule  3. 
In  the  case  of  Downey  v.  Downey,  (Ala.)  13 
South.  412,  after  full  consideration  of  the 
question,  this  court  held  "that,  when  an  ab- 
solute divorce  has  been  decreed  at  the  suit 
of  the  husband,  the  wife  cannot  afterwards 
maintain  a  suit  for  alimony."  The  complain- 
ant alleges  in  her  bill  that  she  was  not  serv- 
ed with  a  subpoena  in  the  case  of  Patrick 
Golden  v.  Mary  Golden,  and  had  no  notice 
of  the  pudency  of  that  suit  until  long  aH^er 
the  decree  of  divorce  bad  been  granted;  that 
during  the  pendency  of  that  suit  she  was  im- 
prisoned at  the  instigation  of  her  husband, 
and  kept  in  duress  until  he  had  succeeded  in 
obtaining  the  decree;  and  that  she  had  no  op- 
portunity to  defend  or  set  up  a  claim  for  ali- 
mony. We  have  no  doubt  of  the  right  of 
the  plaintUT  to  file  the  present  bill,  and,  upon 
I^oper  proof,  obtain  relief.  In  the  case  of 
Dunklin  v.  Wilson,  64  Ala.  162,  this  court, 
following  other  adJudicatlonB,  held  that  a 
party  was.  not  concluded  by  a  Judgment  or 
decree  of  which  he  had  no  notice  or  Icnowl- 
edge,  actual  or  constructive;'  but  where  the 
proceedings  appear  on  their  face  to  tie  regu- 
lar, giving  the  court  Jurisdiction  of  the  per- 
son, in  order  to  obtain  relief  in  equity  it 
was  necessary  "to  aver  and  prove  that  In  fact 
he  was  not  notified  of  the  proceedings,  and 
ttiat  he  had  a  good  and  meritorious  dcfenso. 
Want. of  notice  or  knowledge  is  not  enough. 
He  must  go  further,  and  show  that  he  has  a 
good  defense,  and  In  what  that  defense  con- 
sists." C!omplainant,  in  her  bill,  does  not 
seek  a  divorce  from  her  husband;  neitho' 
does  she  deny,  as  true,  the  facts  upon  which 
her  huslwnd  obtained  a  decree  of  divorce, 
nor  refer  to  the  facta  therein  averred.  She 
does,  howev»,  show  in  her  biU  a  right  to 
alimony.  And  a  decree  against  her  which,  so 
long  as  it  remains  in  force,  concludes  htf 
from  asserting  that  right,  and  the  Invalidity 
of  the  decree^  for  want  of  Jurisdiction  of 
her  person,  and  her  imprisonment  at  the  in- 


Digitized  by 


Google 


A]«.) 


LOtnSYILLE  &  H.  B.  CO.  «.  BIOS. 


stigatlon  of  her  btuband,  during  the  pend- 
ency of  that  Bolt  This  Is  a  meritorious  de- 
fense (»  claim,  within  the  rule.  The  error 
of  the  court  under  the  evidence  la  not  so 
much  In  decreeing  alimony  to  the  wife  as 
In  granting  alimony  without  first  setting 
aside  the  decree  of  divorce.  The  court,  If 
aatisfled  with  the  proof,  Bhoald  have  set 
aside  the  decree  of  divorce,  and  In  this  case 
ordered  the  present  bUl  to  stand  as  an  appli- 
cation for  alimony  under  the  original  bill 
of  the  husband.  By  consent  the  evidence 
taken  on  the  original  bill  could  be  used,  but, 
if  objected  to,  evidence  must  be  retaken  to 
sustain  the  bill  for  divorce.  It  would  be 
unsafe  and  .opiuresslve  to  allow  a  husband  to 
obtain  a  decree  of  divorce  from  his  wife 
without  notice  to  her,  or  under  circumstan- 
ces brought  about  by  his  own  acts,  which  de- 
prived her  of  the  opportunity  to  be  heard, 
and  then  plead  such  decree  in  bar  of  her 
claim  to  alimony.  We  express  no  opinion  as 
to  the  effect  of  the  evidence.  The  appellant^ 
being  the  husband,  will  pay  the  cost  of  ap- 
peal   Reversed  and  remanded. 


(M  Ala.  CT6) 

ix)nisviiiLB  &  N.  a  CO.  v.  rich. 

(Suitreme  ODurt  of  Alabama.     Feb.  6,  1894.) 

Railroad  Companies  —  Btock-Killiko  Casbb  — 

Lookout— IN8TKDCTION8 — Bbrdes  o»  Pboov. 

1.  It  is  for  the  Jury  to  determine  whether 
cattle  killed  on  the  track  came  on  it  go  sadden- 
ly,  and  so  near  to  the  engine,  that  the  trainmen 
could  not,  by  reasonable  care,  prevent  the  lb- 
jury. 

2.  A  charge  that  the  Jury  most  find  for  de- 
fendant, if  they  believed  the  evidence  for  de- 
fendant, was  properly  refused,  since  it  confined 
the  jury  to  a  consideration  of  a  part,  only,  of 
the  testimony. 

3.  The  court  pr(9erly  charged  for  plaintiff 
that:  "To  prove  that  the  engineer  was  on  the 
lookout  at  the  time  when  he  actually  discover- 
ed the  cattle  is  not  enough  to  show  that  he  ful- 
ly performed  his  du^.  If  he  failed  to  dis- 
cover the  cattle  sooner,  when  he  might  have 
done  'so  if  he  had  kept  the  proper  loolcout  priM 
to  the  actual  discovery  of  the  cattle,  then  the 
defendant  is  chargeable  with  negligence." 

4.  The  court  properly  refused  to  charge 
that  if  the  engineer  saw  tae  cattle  a  quarter  of 
a  mile  before  reaching  them,  when  they  were 
standing  near  the  track,  and  indicating  no  in- 
tention of  moving  to  the  track,  and  would  not 
have  been  injured  where  they  were,  he  was 
under  no  further  duty  to  look  out  for  their 
safety. 

5.  A  charge  which  required  plaintiff  to 
prove  that  defendant  was  negligent  before  the 
cattie  got  on  the  track  was  properly  refused, 
since  defendant  would  be  liable  for  injuries  re- 
sulting from  its  negligencie  after  the  cattle  got 
on  the  trade 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Action  by  S.  S.  Rice  against  the  Louisville 
&  Nashville  Railroad  Company  to  recover 
damages  for  the  alleged  negligent  killing  oi 
three  of  plaintiff's  cows.  There  was  Judg- 
ment for  plaintiff,  and  d^endant  appeals. 
Affirmed. 

On  the  trial  of  the  cause  the  testimony  for 
the  plaintiff  tended  to  show  that  the  cows 


killed  by  the  defendant  were  his  property; 
that  at  the  place  where  the  oows  were  kill- 
ed the  track  was  straight  for  about  a  mile, 
and  there  was  nothing  to  obstruct  the  view 
for  that  distance;  that  he  saw  the  cows 
about  three  hours  before  they  were  killed; 
and  that,  after  they  were  kUled,  he  found 
them  lying  near  the  defendant's  track.  It 
was  admitted  that  the  train  of  the  defend- 
ant killed  the  cows.  The  evldenx»  In  be- 
half of  the  defendant  was  the  testimony  of 
the  engineer  and  fireman  who  were  operat- 
ing the  engine  at  the  time  the  cows  were 
killed.  The  testimony  of  the  engineer  In 
reference  to  the  accident  as  shown  by  the 
bill  of  exceptions,  was  as  follows:  "He  saw 
at  the  right  of  the  track  a  drove  of  about 
fifteen  cows,  standing  grazing  off  of  the  right 
of  way  some  Uttie  distance.  That  he  was 
then  a  quarter  of  a  mile  from  them.  That 
as  he  approached  the  cows  gave  no  signs 
of  uneasiness,  and  did  not  move  towards  the 
track,  or  show  any  signs  of  so  doing,  until 
he  got  within  a  short  distance  of  where 
they  were  standing.  That  during  this  time 
he  kept  a  steady  lookout  ahead.  That,  when 
he  was  within  a  short  distance  of  the  cows, 
two  or  three  of  them  started  up.  He  called 
for  brakes,  soimded  his  cattle  alarm,  and  re- 
versed his  engine,  and  shut  off  steam,  and 
put  on  his  Jam.  That  these  were  all  the 
means  he  had  at  hand  to  stop  his  train. 
That  his  appliances  for  checking  the  speed 
of  the  train  were  in  good  condition,  and  the 
same  as  are  used  on  all  well-regulated  rail- 
roads." The  testimony  of  the  fireman  was 
to  the  same  effect  The  court,  at  the  request 
of  the  plaintiff,  gave  the  following  written 
charge:  "To  prove  that  the  engineer  was 
on  the  lookout  at  the  time  when  he  actually 
discovered  the  cattle  Is  not  mough  to  show 
that  he  fully  performed  his  duty.  If  he 
faUed  to  discover  the  cattle  sooner,  when  he 
might  have  done  so  If  he  had  kept  a  proper 
lo<Aout  prior  to  the  actual  discovery  of  the 
cattie,  then  the  defendant  Is  chargeable  with 
negligence."  The  defendant  duly  excepted 
to  the  giving  of  this  charge,  and  also  sepa- 
rately excepted  to  the  court's  refusal  to  give 
each  of  the  following  charges  requested  by 
It:  (1)  "If  the  Jury  believe  the  evidence  of 
defendant,  they  must  find  for  defendant." 
(2)  "Tbe  burden  of  proving  negligence  on 
the  part  of  the  defendant  In  the  management 
of  Its  train  prior 'to  the  time  when  the  Jury 
believe  plaintiff's  cattie  got  on  defendant's 
track  is  on  the  plaintiff."  (3)  "The  burden  of 
showing  that  the  defendant's  engineer  was 
guilty  of  negligence  In  keeping  a  lookout  for 
plaintiff's  stock  before  they  got  on  defend- 
ant's track  is  on  the  plaintiff."  (4)  "If  the 
Jury  believe  the  evidence,  they  must  find  for 
the  defendant  under  the  first  count"  (5) 
"If  the  Jury  believe  the  evidence,  they  must 
find  for  the  defendant  under  the  second 
count"  (6)  "H  the  Jury  believe  from  the 
evidence  that  at  the  time  the  train  reached 
a  point  one-quarter  of  a  mile  from  where 
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the  cattle  were  when  killed,  the  engineer 
saw  the  stock  first,  and  that  at  that  time 
the  stock  were  standing,  not  on  the  traci^ 
bat  near  the  track,  and  did  not  indicate  any 
intention  of  moving  to  the  tracic,  and  would 
not  probably  have  been  injured  where  they 
were,  the  defendant's  oigineer  was  not 
guilty  of  negligence  In  the  matter  of  keeping  a 
lookout,  with  which  the  defendant  is  charge- 
able in  this  action." 

Hewitt,  Walker  &  Porter,  for  appellant 
Arnold  &  Evans,  for  appellee. 

UKAD,  J.  We  think,  under  the  evidence 
in  this  case,  it  was  for  the  Jury  to  determine 
whether  the  cattle  came  upon  the  track  so 
suddenly  and  near  to  the  engine  that  the  per- 
sons operating  the  train  could  not,  by  the 
exercise  of  reasonable  care  and  diligence, 
prevent  the  injury,  and  also  whether  th<»e 
persons  observed  the  proper  lookout  and  ex- 
ercised reasonable  diligence  or  not  This 
being  so,  the  defendant  was  not  entitled  to 
the  general  afilrmative  charge  in  Its  favor. 
Nor  was  it  entitled  to  have  the  general 
charge  upon  the  effect  of  the  defendant's 
evidence  given  in  its  favor,  for  the  reason,  if 
for  no  other,  as  we  have  many  times  said, 
that  such  a  charge  confines  the  jury  to  a 
consideration  of  a  part  only,  of  the  testi- 
mony, when.  In  making  up  a  verdict  they 
should  consider  it  all  together.  This  is  not 
opposed  to  anything  said  by  this  court  in 
the  case  of  RaUroad  Ck>.  v.  Moody,  (Ala.) 
9  South.  238.  The  charge  given  at  the  in- 
stance of  the  plaintiff  is  supported  by  so 
many  adjudications  of  this  court  that  we 
need  not  comment  upon  it,  or  cite  the  cases. 
We  do  not  find  such  an  undisputed  state  of 
facts,  as  defendant's  counsel  argue,  as  takes 
the  charge  without  the  influence  ot  the  gen- 
eral rule. 

We  cannot  afBrm  that  if  the  engineer  saw 
the  cattle  a  quarter  of  a  mile  before  reach- 
ing them,  when  they  were  stan<Ung  near  the 
track,  and  indicating  no  intention  of  moving 
to  the  track,  and  would  not  probably  have 
been  injured  where  they  were,  he  was  un- 
der no  further  du^  to  look  out  for  their 
safety.  Charge  6  requested  by  defendant 
was  therefore  properly  refused. 

Charges  2  and  3  requested  by  defendant 
were  properly  refused.  They  both  require 
the  plaintiff  to  prove  negligence  on  the  part 
of  the  defendant,  committed  prior  to  the 
time  the  cattle  got  upon  the  track.  If  the 
injury  resulted  i^om  negligence  committed 
subsequently  to  the  time  the  cattle  got  on 
the  track,  the  defendant  is  liable,  although 
there  may  have  been  no  negligence  prior  to 
that  time.  On  the  subject  of  the  burden  of 
proof,  generally,  in  cases  like  the  present 
our  decisions,  since  the  act  of  February  28, 
1887,  amending  section  1700  of  the  Code  of 
1876,  (which  act  may  be  found  in  a  note  on 
page  300  of  the  Code  of  1886,)  gave  rise  to 
some  confusion.    In  Railroad  (Do.  t.  Harris, 


(Ala.)  13  SouttL  377,  we  bad  occasion  to  re- 
view the  subject,  and  we  there  announced 
the  true  rule  arising  upon  the  proper  Inter- 
pretation of  the  change  made  in  the  law  by 
the  act  above  referred  to.  That  case  gives 
all  necessary  light  on  the  questicm  of  the  bur- 
den of  proof.  There  is  no  error  in  the  rec- 
ord, and  the  Judgment  is  affirmed.    Affirmed. 


(US  Ala.  216) 
SCHEUBR  V.  BERRINGER. 
(Supreme  Court  of  Alabama.     Jan.  17,  1894.) 

PaBTSEBSHIP — ^ACCOCXTINO — BlU,  TO  SURCBABOB 
AND  FALgrpr. 
_  1.  Where  partners  make  a  settlement  and 
divieion  of  their  afFairs,  subject  to  correction  for 
errors  committed,  the  settlement  is  final,  and  a 
bill  to  enforce  such  correction  is  one  to  sur- 
charge and  falsify,  which  must  clearly  allege 
the  particular  mistakes  relied  on,  and  be  sus- 
tained by  clear  proof. 

2.  There  is  no  such  fiduciary  relation  t>e- 
tween  partners  as  to  make  a  settlement  between 
them  imy  less  binding  than  those  of  other  people. 

3.  When  after  a  careful  taking  of  stock, 
and  a  deliberate  accoimting,  aided  by  an  expert, 
partners  have  made  a  settlement  of  their  af- 
fairs, each  being  a  capable  business  man  and 
having  no  confidence  in  the  other,  the  court  will 
require  strong  proof  to  surcharge  and  falsify 
for  mistake  in  such  important  matters  as  the 
amount  of  capital  put  in  by  one  partner,  and 
the  calculation  of  the  price  on  one  line  of  the 
stock  in  trade,  taken  by  him  in  the  settlement 

4.  Where  the  partnership  agreement  pro- 
vides that  the  partner  putting  in  the  bulk  of  the 
capital  shall  receive  interest  thereon  till  final 
settlement  his  subsequent  withdrawals  of  cap- 
ital should  not  affect  his  right  to  interest  on  his 
original  amount,  unless  there  be  a  clear  want 
of  equity  in  the  matter. 

Appeal  from  chancery  court,  Barbour  coun- 
ty; John  A.  Foster,  Chancellor. 

Bill  by  M.  M.  Berrlnger  against  B.  Scbener 
to  correct  mistakes  in  a  partnership  settle- 
ment Decree  for  complaiimnt  Defendant 
appeals.    Affirmed. 

A.  H.  Merrill  and  S.  H.  Dent,  for  appellant 
H.  D.  Clayton,  for  appellee. 

STONE,  a  J.  In  January,  1881,  Berringer 
and  Scheuer  formed  a  mercantile  partner- 
ship, which  continued  for  nine  yeara.  Ber- 
ringer had  theretofore  been  In  business,  and 
Scheuer  was  serving  him  as  an  employe. 
With  the  exception  of  a  small  sum,  Ber- 
ringer furnished  all  the  capital  of  the  new 
firm;  the  agreement  being  that  he  should  be 
paid  interest  for  the  capital  so  furnished. 
The  business  continued  until  January,  1S90, 
and  the  result  shows  it  was  prosperously  con- 
ducted. They  dissolved,  and  came  to  a  set- 
tlement and  division  of  the  assets.  In  mak- 
ing the  settlement  and  division,  they  had  the 
services  of  a  skilled  and  experienced  account- 
ant, and  the  settlement  appears  to  have  been 
carefully  agreed  upon  and  made.  Scheuer, 
having  had  chief  control  of  the  books,  had 
more  to  do  than  Berringer  had  in  furnish- 
ing the  information  on  which  the  accounts 
were  agreed  upon,  and  the  settlement  made. 
It  was  agreed,  however,  that  if  any  errors  or 
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mistakes  were  committed  they  should  be 
corrected.  Some  two  months  after  the  set- 
tlement and  division  were  completed,  the 
present  bill  was  filed  by  Berrlnger.  It  al- 
leges that  errors  and  mistakes  were  made 
In  the  settlement,  and  he  points  out  and  de- 
scribes alleged  errors  to  his  prejudice, 
amounting  to  a  sum  between  two  and  three 
thousand  dollars,  which  he  prays  to  have  cor- 
rected. The  bill  charges  mistake— not  fraud 
—in  the  perpetration  of  those  errors,  and  that 
complainant  caUed  on  Scheuer  to  correct 
them,  but  he  refused  to  do  so.  The  answer 
denied  the  errors  charged,  and,  being  made 
a  cross  bill,  charged  graver  eirors  and  mis- 
takes committed  to  the  prejudice  of  Scheuer, 
and  prayed  to  have  them  corrected.  The 
largest  item  of  alleged  error  of  which  Ber- 
ringer  makes  complaint  relates  to  the  value 
of  merchandise  turned  into  the  new  firm  by 
him  as  capital,  on  which  he  was  to  be  paid 
Interest.  This,  accwdlng  to  his  averments, 
was  understated  In  the  settlement,  to  an 
amount  exceeding  $800.  Interest  added 
would  make  It  some  $1,400.  The  largest  of 
Scheuer'B  asserted  errors  committed  to  his 
prejudice  are— First,  that.  In  estimating  the 
value  of  the  stock  of  clothing,  of  which  Ber- 
rlnger became  the  purchaser  at  an  agreed 
discount  of  20  per  cent,  from  cost  prices, 
the  discount  was  duplicated,  resulting  In  his 
obtaining  the  goods  at  20  per  cent  less  than 
be  agreed  should  be  paid  for  them;  and,  in 
the  second  place,  that  he  (Scheuer)  had  been 
charged,  throughout  the  entire  nine  years, 
with  Interest  on  the  capital  stock  put  In  by 
Berrlnger  in  excess  of  his  share,  notwith- 
standing, tor  the  last  four  years  of  the  term, 
more  of  his  Individual  means  were  employed 
In  the  partnership  dealings  and  operations 
than  Berrlnger  had  therein. 

If  these  disputed  matters  of  account  were 
before  us  for  the  first  time,  uninfluenced  by 
a  previous  settlement  agreed  on  betweai  the 
parties,  we  might  view  some  of  the  ques- 
tions presented  in  a  very  different  light  from 
that  In  which  they  at  present  appear.  But, 
upon  what  seems  to  have  been  a  very  care- 
ful taking  of  stock,  and  a  deliberate  account- 
ing and  settlement,  aided  by  an  expert  book- 
keeper and  accountant,  the  partners  reached 
a  conclusion  as  to  the  state  of  their  assets 
and  mutual  accounts,  and  made  a  settlement 
based  on  that  conclusion.  And  the  record  be- 
fore us  gives  unmlstalcable  evidence  that 
each  of  the  litigants,  Berrlnger  and  Scheuer, 
was  a  well-informed  and  sagacious  business 
man.  The  questions  noted  above,  which  are 
the  gravest  of  the  matters  at  Issue  between 
them,  cannot  be  supposed  to  have  escaped 
tbeir  attention  in  making  this  important  set- 
tlement,—important  by  reason  of  the  large 
amount  Involved,  and  by  other  attendant 
circumstances,  of  which  the  record  furnishes 
more  than  an  intimation.  It  may  be  safely 
afllrmed  that  the  settlement  was  not  charac- 
terized by  any  noticeable  evidences  of  con- 
fiding trust,  Bvuix  as  confidence  and  frlend- 
v.l480.no.l3 — 41 


ship  sometimes  engender.  They  dealt  at 
arms'  length.  So,  when  the  question  of  the 
amount  of  capital  originally  put  in  by  Ber- 
rlnger was  made  an  initial  or  fundamental 
fact  In  the  computation  of  mutual  Indebted- 
ness, what  reason  have  we  for  supposing  it 
did,  or  could,  escape  his  vigilance?  On  the 
other  hand,  Scheuer  did  raise  a  question,  not 
on  the  length  of  time  for  which  he  was 
sought  to  be  charged  interest,  but  on  the 
rate  of  Interest  he  should  pay.  He  cannot  be 
supposed  to  have  been  Ignorant  of,  or  inat- 
tentive to,  the  fact  that  he  was  being 
charged  interest  for  the  entire  nine  years, 
and  that  he  was  being  allowed  no  counter- 
vailing Interest  on  the  excess  of  his  share 
of  the  assets  he  had  permitted  to  accumulate 
and  remain  In  the  firm,  after  Berrlnger  had 
drawn  so  heavily  on  his  share.'  AU  these 
tacts  are  dearly  shown,  and  there  is  not  a 
semblance  of  proof  to  weaken*  their  force. 
May  we  not  presume,— Is  It  not  our  duty  to 
presume,— the  settlement  was  made  and  con- 
cluded In  strict  conformity  with  the  stipula- 
tions on  which  the  partnership  was  formed? 
No  written  articles  of  partnership  were  ever 
signed,  and  we  are  left  to  ascertain  its  terms 
from  oral  testimony  and  the  conduct  of  the 
parties.  The  oral  testimony  is  somewhat  In 
conflict,  and  hence  we  are  forced  to  look 
largely  to  the  attendant  drcumstances. 
There  is  wisdom  In  the  aphorism,  "Con- 
duct spealu  louder  than  words." 

It  Is  a  principle,  alike  of  logic  and  of  law, 
that  when  there  Is  a  disputed  question  of 
fact,  the  burden  of  proof  is  on  him  who  as- 
serts Its  existence.  Statutes  and  public  pol- 
icy have  made  some  changes  in  tills  rule, 
but  this  case  does  not  faU  within  any  of 
them.  The  settlement  agreed  on  and  made 
is  presumed  to  be  correct,  and  as  to  all  errors 
and  mistakes  charged,  If  denied,  the  burden 
of  proving  them  was  on  him  who  charged 
the  error.  And,  made  as  this  settlement  is 
^own  to  have  been  made.  It  should  require 
very  full  proof  of  error  to  overcome  the 
presumption  that  the  settlement  was  cor- 
rectly made.  Tested  by  the  foregoing  rules, 
we  are  far  from  being  satisfactorily  con- 
vinced, either  that  the  value  of  the  capital 
stock'  put  In  by  Berringer  was  understated, 
or  that  Berringer  was  allowed  two  discounts 
of  20  per  cent  from  actual  cost  on  the  in- 
voice of  ready-made  clothing,  of  which  he 
became  the  purchaser.  We  may  go  further, 
and  affirm  that  the  proof  is  not  sufficient  to 
overcome  the  presumption  of  correctness  In 
the  settlement,  further  than  the  court  below 
made  corrections. 

The  chancellor  rendered  two  opinions  in 
this  case.  In  which  he  discusses  the  merits 
of  the  controversy  very  satisfactorily.  We 
copy  largely  from  them,  and  adopt  them  as 
our  own.  The  first  opinion  was  rendered  Au- 
gust 28,  1892.    We  copy  as  follows: 

"When  parties  who  are  sul  Juris  make  a 
final  settlement  between  themselves,  such  set- 
tlement la  as  binding  on  them.  In  many  re- 
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specta,  as  a  decree  of  a  court  Such  settle- 
ment may  be  opened  for  fraud,  accident,  or 
mistake.  In  Cowan  y.  Jones,  27  Ala.  317, 
the  court  says:  The  rule  Is  settled  that, 
whare  errors  or  mistakes  only  are  shown, 
the  account  will  not  be  opened,  as  where 
fraud  Is  shown;  but  the  party  alleging  «Tor 
or  mistake  In  the  account  wUl  be  permitted 
to  surcharge  and  falsify  It'  Again,  It  Is 
said  that  'the  distinction  between  opening, 
and  surcharging  and  falsifying.  Is  important, 
because  when  opened,  the  whole  of  it  may  be 
unraveled,  but  when  permission  Is  given  to 
surcharge  and  f&lstfy  It  the  onus  is  on  the 
party  who  alleges  mistakes  to  prove  them.' 
In  the  case  of  Morrow  v.  Allison,  39  Ala.  70, 
the  settlement  was  opened,  because  there  was 
fraud  in  only  one  Item  of  the  account;  but, 
in  the  case  in  27  Ala.,  the  account  was  not 
opened,  because  no  frand  was  shown.  In 
Chambers  v.  Crook,  42  Ala.  172,  the  Judg- 
ment was  opened,  because  fraud  was  shown 
In  one  of  the  parties  presenting  and  swearing 
to  an  item  In  an  account  when  it  was  mani- 
fest that  the  claim  was  unjust  and  illegal. 
In  Moses  V.  Noble,  86  Ala.  407,  6  South.  181, 
Justice  Clop  ton  remarks:  'In  the  absence 
of  allegation  and  proof  of  fraud  or  undue  in- 
fluence, which  taints  the  entire  account,  the 
court  will  not  opoi  and  unrav^  as  If  no  ac- 
count had  been  made.  •  •  •  When  only 
errors  or  mistakes  are  made,  alleged,  and 
proved,  wrong  charges  which  should  be  de- 
ducted, or  omission  of  credit  which  should 
be  allowed,  the  court  will  give  the  party  com- 
plaining permission  to  surcharge  and  falsify 
the  account,  and  limits  Its  authority  to  a  cor- 
rection of  the  errors  or  mistakes.'  In  the  case 
of  Hall  V.  Pegram,  85  Ala.  528,  6  South.  209, 
and  6  South.  612,  there  Is  a  very  satisfactory 
discussion  of  the  circumstances  undo-  which 
a  chancery  court  will  open  a  decree  or  settle- 
ment for  fraud,  accident,  or  mistake,  which 
cites  the  anth(Hltles  to  sustain  the  conclu- 
sions of  the  court.  In  the  celebrated  case 
of  PauIUng  V.  Creagh,  54  Ala.  646,  the  law 
governing  such  transactions  Is  fully  and 
clearly  stated.  I  quote  from  it  two  passages: 
'When  fraud  or  undue  advantage  distinctly 
appears,  Infecting  the  whole  account  the  set- 
tlement wUl  be  annulled  in  toto,  and  the  par- 
ties remitted  to  an  a(K;oimting,  as  if  it  had 
not  been  made,'  dtlng  authorities.  'Again, 
it  Is  said,  when  no  fraud  or  Imposition  is 
shown,  only  errors  or  omissions,  the  court 
confines  Itself  to  the  correction  of  these;  and 
to  these  the  onus  probandl  rests  on  the  party 
complaining  of  them.'  There  seems  to  be 
some  conflict  as  to  whetho'  fraud  as  to  one 
or  more  Items  will  taint  the  whole  settle- 
ment and  open  it  all  up;  but  the  better  opin- 
ion Is  that  fraud  will  be  sufficient  to  open 
the  settlement  entirely  in  such  cases,  as  the 
fraud  Infects  the  whole  accoimt'  In  this 
case  Is  seems  to  be  admitted  that  the  settle- 
ment was  made  with  the  distinct  agreement 
that  It  should  be  subject  to  correction  of  er- 
rors or  mistakes.    There  does  not  seem  to 


have  been  any  fraud  In  the  settlement  and 
the  bill  Is  filed  simply  to  make  these  correc- 
tions under  the  agreement  In  a  bill  to  sur- 
charge and  falsify  a  settlement  for  error  or 
mistake  therein,  it  is  imperative  that  the  par- 
ty complaining  should  have  set  out  clearly  in 
the  bill,  and  proven,  the  errors  and  mistakes 
complained  of.  It  will  not  do  for  him  to 
state  that  there  were  errors,  mistakes,  and 
omissions,  and  then  to  prove  them  on  the 
hearing.  They  must  be  distinctly  set  out  in 
the  bill,  and  the  proof  must  correspond  with 
the  allegations.  No  error,  mistake,  or  omis- 
sion will  be  considered  unless  the  same  is 
clearly  set  out  in  the  bilL  '  •  •  •  In  Desha 
V.  Smith,  20  Ala.,  the  court  says,  using  this 
language  on  page  752:  'But  when  the  ac- 
counts between  partnos  have  been  made  out, 
and  settled  after  full  deliberation,  they  re- 
quire much  more  stringent  proof  of  their  cor- 
rectness; •  •  •  and  it  requires  clear  and 
convincing  proof  of  error,  and,  further,  that 
this  error  was  unknown  to  the  party  at  the 
time  of  the  settlement,  to  Induce  a  court  to 
open  the  account  thus  settled.  All  authori- 
ties agree  that  the  burden  of  proof  lies  on 
him  who  complains  of  errors  In  a  stated  ac- 
count and  errMB  which  he  does  not  clearly 
establish  cannot  be  presumed.'  The  case 
quotes  the  language  of  Chief  Justice  Mar- 
shall: 'No  practice  could  be  more  dangerous 
than  that  of  opening  accounts  which  the  par- 
ties themselves  have  adjusted,  supported  by 
probable  or  doubtful  testimony.'  It  would 
therefore  seem  that,  contrary  to  section  964 
of  2  Bates  on  Partnership,  cited  by  counsel, 
a  settlemrait  between  partners  is  governed 
by  the  same  rules  as  settlements  between 
other  persons;  and  that  they  do  not  occupy 
any  such  fiduciary  relation  to  each  other  as 
to  render  a  settlement  between  partners  less 
binding  upon  them  than  upon  other  persons 
who  are  sul  Juris,  and  between  whom  there 
does  not  exist  any  fiduciary  relation.  I  am 
therefore  of  the  opinion  that  the  reglsttf  was 
correct  in  holding  that  the  settlement  made 
between  the  parties  was  final,  subject  to  tie 
correction  of  such  errors  and  omissions  and 
mistakes  as  may  be  pointed  out  to  the  court 
by  testimony,  or  to  the  register  on  reference. 
It  was  a  part  of  the  partnership  contract  that 
each  of  the  partners  should  have  interest  on 
the  amount  of  capital  which  he  put  In  the 
business.  In  the  case  of  Desha  v.  Smith,  20 
Ala.,  on  page  747,  the  first  headnote  states: 
'The  law  will  not,  in  the  absoice  of  an  ex- 
press stipulation  between  the  parties,  compel 
one  partner  to  pay  interest  to  his  copartnos 
on  the  amount  by  which  th^  capital  exceeds 
his.'  In  this  case,  there  was  such  an  express 
stipulation,  or,  rather,  there  was  a  stipulation 
that  the  capital  of  each  of  the  partners 
should  bear  interest  Under  this  stipulation. 
It  would  not  be  Improper  to  allow  Scheuar 
no  interest  on  his  capital,  and  to  allow  Ber- 
ringer  interest  only  on  the  sum  put  In  by 
him  after  deducting  the  capital  put  In  by 
Scheuer.    It  Is  weU-settied  that  one  pairtner 
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cannot  sne  the  other  tor  his  part  of  the  fund, 
which  has  been  withdrawn  from  the  btiBlness 
by  the  latter." 

The  result  of  the  decree  r&adenA  at  this 
time  was  a  reref  erence  of  the  account  to  the 
register.  On  October  4,  1892,  the  corrected 
report  of  the  register,  with  the  exceptions 
filed  to  it,  again  came  before  him.  He  con- 
firmed the  report  and  rendered  a  final  decree. 
We  qaote: 

"I  do  not  see  any  reason  to  change  the 
views  which  I  have  heretofore  given  in  this 
case.  The  settlement  made  between  the  par. 
ties  was,  in  my  opinion,  a  final  settlement, 
made  In  acc(»dance  with  the  terms  of  the 
contract,  and  cannot  be  disturbed  or  changed, 
except  for  errors  or  mistakes  specifically  al- 
leged and  clearly  proved  by  one  or  the  other 
of  the  parties.  Such  error  or  mistake  must 
be  specifically  charged,  and  the  burden  of 
proving  it  lies  upon  the  party  complaining. 
The  two  most  important  mistakes  w  enxMv, 
in  the  settlement  of  which  complaint  Is 
made,  are:  The  addition  of  the  $156,  added 
as  a  part  of  the  capital  put  in  by  Mr.  Ber- 
ringer.  This  sum  was  put  in  soon  after  the 
partnership,  and  the  drcnmstances  show  that 
the  same  should  be  held  and  treated  as  a 
portion  of  the  capital  put  in  by  him.  I  think, 
also,  that  the  error,  found  and  corrected,  as 
to  the  amount  of  capital  put  in  by  Mr.  Ber- 
ringer  was  correcUy  stated  by  the  register  in 
his  report  There  can  be  no  mistake,  from 
the  evidence,  that  the  contract  of  partnership 
provided  that  Berrlnger  should  receive  inter- 
est on  Us  capital  imtll  the  final  settlement 
It  Is  also  a  well-settled  principle  of  law  that 
neither  of  the  partners  can  be  charged  Interest 
on  any  sums  they  may  have  withdrawn  from 
the  partnership  assets.  It  may  be  true  that 
in  many  cases  it  would  be  a  hardship  for 
both  these  rules  to  be  oiforced  at  the  same 
time,  but  under  the  circumstances  of  this 
case,  I  do  not  think  It  inequitable,  and  the 
I>arties  on  their  volimtary  settlement  did  not 
think  so.  The  defendant  complains  that 
there  was  a  mistake  made  in  the  valuation  of 
the  clothing  upon  the  final  settlement.  The 
burden  of  proving  this  is  distinctly  cast  upon 
him.  It  may  be  admitted  that  the  proof  is 
conflicting  and  irreconcilable.  In  that  event 
it  was  the  duty  of  the  register  to  find  for  the 
complainant  The  books  certainly  show  that 
20j(  was  twice  taken  from  the  schedule  price 
of  the  goods.  Some  of  the  witnesses  ex- 
plained this  in  one  way,  and  some  in  another. 
The  contract  was  that  Berringer  should  take 
the  goods  at  20%  less  than  New  York  cost. 
The  goods  had  been  marked  at  cost  prices 
ZOf  above  New  York  cost  Whoi  these  goods 
were  schedoled,  some  of  the  witnesses  state 
that  they  were  scheduled  at  20;<  above  New 
York  cost,  or  at  the  cost  mark  placed  upon 
the  goods,  and  that,  after  being  thus  sched- 
uled, 20f  was  taken  off,  thereby  reducing  it 
to  New  Y(H-k  cost  Upon  the  settlement,  an- 
other 20%  was  taken  off  from  New  York  cost 
which  was  the  price  at  which  Mr.  Berrlnger 


had  agreed  to  take  them  on  the  final  settle- 
ment One  of  the  witnesses,  Moses  Scheuer, 
thinks  that,  as  the  goods  were  scheduled,  20% 
was  taken  off;  bat  the  other  witnesses  do  not 
agree  with  him,  and,  in  fact,  it  would  be 
very  remarkable  if,  as  each  article  was  sched- 
uled, 20%  should  be  taken  liom  each.  I  think 
that  this  witness  must  have  alluded  to  the 
fact,  as  testified  to  by  other  witnesses,  that 
the  20^  was  taken  off,  as  shown  by  the  book, 
and  not  otherwise;  and  it  is  Impossible  to 
oonclnde  that  the  defendant  should  have  al- 
lowed the  20^  to  be  taken  oat  three  times 
from  the  marked  cost  price,  when  the  con- 
tract was  th&t  it  should  be  taken  from  such 
marked  price  only  twicfc" 
The  decree  of  the  chancellor  is  affirmed. 


MEMPHIS  &  O.  R.  CO.  v.  DAVIS. 
(Supreme  Coart  of  Alabama.   Jan.  31,  1894.) 

RaILBOADB— KlLLIKO  STOCK  —  EVIDBMCS  OV  NSO- 
LIGEKOB. 

When  the  enKlneer  and  fireman  have  tes- 
tified that  the  cattie  did  not  come  within  the  ra- 
diuR  of  the  headlight  till  too  cIobb  to  allow  a 
stoppage  of  the  engine,  and  were  then  walking 
obliquely  towards  the  track,  on  level  ground, 
but  many  witnesses  testify  that  they  were  killed 
in  a  cut  600  yards  long,  that  the  carcasses  were 
foond  three  fourths  of  the  way  through  the 
cut,  and  that  they  had  apparently  run  some  200 
yards  along  and  by  the  track,  and  the  wounds 
inflicted  were  in  the  rear,  a  finding  that  the 
railroad  has  not  overcome  the  presumption  of 
negligence  (Code  1886,  §S  1144-1147)  is  justi- 

Appeal  from  dty  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Action  by  F.  J.  Davis  against  the  Memphis 
&  Charleston  Railroad  Company  for  damages 
for  stock  killed  by  defendant's  train.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Humes,  Sheffey  &  Speake,  for  appellant 
O.  Kyle,  for  appellee. 

8TONB,  O.  J.  This  is  a  suit  for  damages 
for  the  alleged  negligent  killing  of  live  stock 
by  a  train  of  the  appellant  corporation.  In 
such  case,  if  the  killing  or  injury  be  proved, 
the  burden  is  then  shifted  to  the  railroad  com- 
pany to  relieve  Itself  of  the  imputation  of  neg- 
ligence; and,  failing  to  make  such  proof,  the 
liability  for  the  Injury  or  damage  Is  estab- 
lished. Code  1886,  K  1144^-1147,  and  note  on 
page  300.  In  cases  like  the  present,  the  engi- 
neer must  maintain  a  vigilant  outlook  for  ob- 
structions on,  or  likely  to  get  on,  the  track  in 
front  of  him,  and,  when  discovered,  "most 
use  all  the  means  within  his  power,  known  to 
skillful  engineers,  such  as  applying  brakes 
and  reversing  the  engine,  in  order  to  stop  the 
train."  Applying  brakes  and  reversing  the 
engine  are  given  only  as  examples.  He  must 
resort  to  all  other  methods  known  to  skill- 
ful engineers  in  order  to  protect  and  save 
property  that  is  thus  exposed.  This  will  In- 
clude shutting  off  steam,  and  any  other  de- 
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yloe  which  hnman  experience  has  shown  to 
be  available  and  serTlceable.    If,  with  watch- 
ful diligence,  the  obstmctlon  conld  hare  been 
discovered  In  time  to  stop  the  train  or  other- 
wise prevent  collision,  the  fanlt  and  wrong 
wonld  be  equally  as  great  as  If  there  was  a 
failure  to  apply  the  proper  preventives  after 
discovering  the  obstruction.    Railroad  Co.  v. 
Klmbrough,  96  Ala.  127,  11  South,  307; 'Ball- 
road  Co.  V.  Baker,  94  Ala.  632,  10  South.  211; 
Railroad  Co.  v.  Posey,  (Ala.)  11  South.  423; 
RaUway  Co.  T.  Laaarus,  88  Ala.  453,  6  South. 
877;   Railroad  Co^  v.  Watson,  91  Ala.  485,  8 
South.   793;    Railway   v.    Slstrunk,  85  Ala. 
352,  5  South.  79;  Railroad  Co.  v.  Caldwell,  83 
Ala.  196,  3  South.  446;   Railroad  Go.  v.  Bay- 
llss,  77  Ala.  435.    But,  as  we  have  often  said, 
the  Impossible  need  not  be  attempted,  and  no 
blame   can    attach   for   not   attempting   It 
When  proper  watchfulness  has  been  main- 
tained, U,  for  any  reason,  the  obstruction  has 
not  been  dlscov^ed  until  aU  preventive  effort 
must  obviously  be  abortive,  this  furnishes  a 
perfect  excuse,  not  only  for  not  stopping  the 
train,  trat  equally  for  making  no  attempt 
whatever  to  do  so.   If  the  obstruction  ap- 
pears on  the  track  in  front  of  the  moving 
train,  or  In  dangerous  proximity  to  it,  so 
near  to  it  as  that  no  sufficient  space  Inter- 
venes for  stopping  the  train,  then  a  failure  to 
resort  to  some— or  even  all— of  the  precau- 
tionary measures  would  be  blameless,  if  a 
proper  lookout  has  been  kept  up.    Railroad 
Co.  V.  Jarvls,  10  South.  323;  Railroad  Co.  v. 
Hembree,  85  Ala.  481,  6  South.  173;  Railroad 
Co.  V.  Smith,  85  Ala.  208,  3  South.  795;  RaU- 
road  Co.  v.  Caldwell,  83  Ala.  196,  3  South. 
445;    Railroad  Co.  v.  McAlplne,  80  Ahi.  73; 
Railroad  Co.  v.  Deaver,  79  Ala.  216;  Railroad 
Co.  V.  Bayliss,  75  Ala.  466.    When  the  testi- 
mony shows  the  conditions  to  be  such  as  we 
have  last  hypothesized,  there  is  no  ground 
whatever  for  attaching  blame  to  those  in 
diarge  of  the  train,  or  for  assessing  damages 
against  the  railroad  cori)oratlon.    If  the  testi- 
mony of  the  engineer  and  fireman,  given  In 
this  case,  ivesents  a  true  version  of  the  oc- 
currence, the  railroad  was  without  fault,  and 
the  Judgment  should  have  been  for  the  de- 
fendant   According  to  that  version,  the  oxen 
did  not  come  within  the  radius  of  the  engine's 
headlight  untU  the  train  was  so  near  upon 
them  that  sufficient  space  was  not  left  for 
stopping  the  train,  even  if  all  the  agencies  for 
such  purpose  had  been  applied  as  speedily  as 
human  vigilance  and  skill  could  apply  them. 
It  would  have  i»'es«ated  a  case  of  the  Impos- 
sible,  which  need  not  be  attempted.    But 
there    Is   another   aspect   of    this    question. 
There  was  testimony  by  many  witnesses  that 
the  oxen  were  killed  In  a  cut  500  yards  long, 
having  steep  banks  on  either  side,  from  7  to 
9  feet  high,  and  that  the  carcasses  were  found 
about  three  fourths  of  the  distance  from  the 
point  at  which  the  train  entered   the  cut 
Their  testimony  also  tended  to  show  that  the 
oxen,  when  struck  by  the  train,  had  been  run- 
ning some  200  yards  on  the  track,  and  by  Its 


side.  This  testimony  Is  utterly  Incompatible 
with  that  given  by  the  engineer  and  fireman, 
who  had  testified  that  the  collision  occurred 
on  level  ground,  and  that  the  oxen,  when  first 
brought  into  the  range  of  the  headlight,  were 
walking  towards  and  upon  the  traclt,- not  di- 
rectly across  the  rails,  but  at  an  angle.  The 
wounds  and  bruises  on  the  carcasses  showed 
they  had  been  struck  from  the  rear.  This 
rendered  It  necessary  to  weigh  the  testimony. 
The  city  court  found  that  the  railroad  corpo- 
ration had  failed  to  overcome  the  presump- 
tion that  the  injury  was  caused  by  Its  negli- 
gence, and  gave  Judgment  for  the  plaintiff. 
We  find  nothing  in  the  record  to  Justify  us  In 
reversing,  his  finding. 

The  defendant  attempted  to  reduce  the 
damages  by  testimony  designed  to  prove  that 
the  hide  could  have  been  taken  from  one  of 
the  oxen,  and  something  realized  therefrom. 
With  this  view,  the  following  question  was 
propounded:  "If  one  of  those  oxen  had  one 
hind  leg  broken,  and  his  hide  Injured  only  on 
that  leg,  and  one  horn  knocked  off,  what 
would  you  consider  the  hide  worth?"  This 
question,  on  plaintiff's  objection,  was  not  al- 
lowed to  be  answwed,  and  defendant  except- 
ed. We  think  there  was  nothing  in  disallow- 
ing this  question,  for  two  reasons:  First 
when  the  carcasses  were  discovered,  the  testi- 
mony Is  that  decay  and  putrescence  bad  set 
in;  and,  second,  the  testimony  did  not  Justify 
the  hypothesis  of  the  inquiry.  Speaking  of 
the  ox  with  the  horn  knocked  off,  one  witness 
said,  "The  one  on  the  left  of  the  track  had 
one  horn  knocked  off,  and  his  rump  badly  man- 
tled, and  a  hole  knocked  in  his  back  parts." 
The  other  witness  said:  "One  had  his  horn 
knocked  off  and  his  leg  broken,  and  the  other 
had  a  big  place  In  his  hip.  •  •  •  They 
were  hit  by  a  car,  and  the  hindquarters  were 
bruised,  and  they  were  mummocked  up,  [man- 
gled?] The  forequarters  were  not  hurt  so 
far  as  I  could  see." 

The  other  questions  raised  were  immaterial, 
or  correcUy  ruled.    Affirmed. 


on  Aliu   ST7) 

MILNER  et  al.  v.  STANFORD. 

(Supreme  Court  of  Alabama.    Jan.  16,  1894.) 

BpECIFIO  PeKFOHMANCE  —  AmEXDMEST  or  HthLr— 

Rbscltino  Trust. 

1.  A  bill  for  specific  performance  may  be 
amended  to  make  it  a  bill  for  the  enforcement  of 
a  resulting  trust, 

2.  A  resulting  trust  does  not  arise  wh»e 
a  person,  after  buying  land,  tells  anotlier  that 
he  has  bought  it  for  him,  and  that  he  can  hare 
it  for  the  amount  paid  and  an  additional  sum, 
though  the  preposition  is  accepted  and  the  mon- 
ey paid. 

Appeal  from  chancery  court  Butter  coun- 
ty; John  A.  Foster,  Judge. 

Suit  by  A.  J.  Stanford  against  Mary  C.  Mll- 
ner,  administratrix  of  B.  C,  MUner,  deceased, 
and  others.  Decree  for  complainant  Re- 
spondents appeal.    Reversed. 

Gamble  &  Powell,  for  appellants.  J.  li. 
Whitehead,  for  appellee. 
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HcGIiELLAN,  T.  The  original  bill  averred 
that  Stanford,  the  complainant,  purchased  a 
parcel  of  land  from  B.  C.  Mllner,  deceased,— 
the  Intestate  and  ancestor  of  the  respondents, 
—was  put  in  possession  imder  the  sale,  and 
subsequently  paid  the  purchase  money  in  full 
diuing  the  lifetime  of  said  Milner,  bat  that 
the  vendor  failed  to  execute  a  conveyance  to 
the  vendee;  and  its  purpose  and  prayer  were 
to  have  the  contract  of  sale  spedficaily  per- 
formed, and  the  execution  of  a  conveyance 
by  the  administratrix  and  heirs  at  law  of  Mil- 
ner decreed.  At  the  hearing  on  the  merits 
the  bUl  was  amended  by  striking  out  its  aver- 
ments and  prayer  in  respect  of  a  bargain  and 
sale  by  Milner  to  the  complainant,  and  by 
alleging  in  lien  thereof  that  "the  land  was 
purchased  by  the  said  E.  C.  Milner  from  the 
[Mobile  &  Montgomery]  railroad  company, 
for  the  complainant,  under  an  agreement  by 
which  the  said  Milner  was  to  purchase  said 
land,  and  advance  the  money  for  complain- 
ant, to  be  paid  back  by  the  complainant,  with 
actual  expenses  and  interest,— the  said  Mil- 
ner to  take  the  title  deed  in  his  own  name, 
and  thus  hold  it  until  the  purchase  money,  ex- 
penses, and  interest  was  paid,  which  was 
sixty  dollars;"  that  said  purchase  money,  in- 
terest, and  expenses  were  paid  by  complain- 
ant to  Milner,  according  to  the  terms  of  the 
agreement,  about  the  year  1886;  "and  that 
said  Milner  repeatedly  promised  to  execute 
title  deeds  to  said  land  before  his  death,  but 
died  without  doing  so."  The  prayer  of  the 
amended  bill  is  "that  a  resulting  trust  be  de- 
clared in  favor  of  the  complainant  as  to  said 
land,  and  that  the  register  in  chancery  be  re- 
quired to  execute  to  your  orator  a  deed  to  the 
same,"  etc. 

The  respondents  moved  to  strike  out  this 
amendment  on  the  ground  that  It  was  an  en- 
tire departure  from  the.  original  bill.  Tliis 
motion,  we  think,  was  properly  denied.  The 
amendm^tt  merely  varied  the  details  of  one 
and  the  same  transaction,  without  operating 
any  change  In  the  rights  of  the  parties.  The 
relief  to  which  the  complainant  was  entitled 
was  iHrecisely  the  same  whether  the  bill  was 
one  for  the  specific  performance  of  a  con- 
tract of  sale,  or  for  the  declaration  and  ef- 
fectuation of  a  resulthig  trust.  In  either 
aspect,  upon  proof  of  the  averments,  the  com- 
plainant was  entitled  to  have  the  respond- 
ents' title  invested  In  him,  and  this  on  the 
same  terms,— the  payment  of  the  agreed 
value  of  the  land,— whether  such  value  was 
to  be  considered  as  money  loaned  to  him,  and 
used  for  him  in  the  purchase  from  the  rail- 
road company,  or  as  money  wliich  be  had 
agreed  to  pay  as  on  a  sale  by  Milner  to  him. 
Indeed,  the  bill,  as  amended,  was  in  the 
nature  of  the  bUl  amended.  Both,  in  a  sense, 
se^  specific  performance  of  a  contract  Man- 
ning V.  Plppen,  86  Ala.  357,  .5  South.  572. 
But,  while  a  bill  to  execute  a  resulting  trust 
is  in  the  nature  of  a  bUl  for  specific  perform- 
ance of  a  contract,  it  cannot  be  supported  by 
evidence  which  would  present  a  case  for  the 


latter  form  of  relief.  A  trust  of  the  class  as- 
serted in  this  bill,  as  amended,  exists  only 
where  one  has  purchased  property  with  the 
funds  of  another,  and  taken  title  in  himself. 
The  funds  used  may  have  presently  become 
the  property  of  the  other  party  by  a  loan  or 
advance  to  him  by  the  purchaser,  who  takes 
the  title  to  secure  to  himself  repayment  of 
such  loan.  And  it  must  always  be  made  to 
clearly  appear  that  the  purchase  was  with 
funds  previously  belonging  to  the  party  as- 
serting the  trust,  or  that  it  was  made  for  him, 
and  the  purchase  money  presently  advanced 
by  the  purchaser  as  a  loan  to  him,  for  the  se- 
curity of  which  the  legal  title  is  taken  to  and 
in  the  name  of  the  purchaser.  Without  this 
there  can  be  no  such  thing  as  a  resulting 
trust  That  the  purchaser  bought  and  paid 
for  the  property  with  a  view  to  its  sale  to 
another— that  he  purchased  for  the  other  in 
the  sense  of  Intending  a  resale  to  him  at  the 
same  or  any  other  price— will  not  suffice. 
Where  the  purchaser  uses  means  previously 
belong;ing  to  himself  In  making  the  payment. 
It  must  appear  that  he  purchased  for  the  oth- 
er, in  the  sense  of  intending  the  original 
transaction  to  be  an  equitable  sale  direcQy  to 
the  other,  and  the  paymeni  to  be  a  payment  by 
that  other  out  of  funds  which  he  has  loaned 
to  him  for  the  purpose.  These  essential  facts 
are  not  found  in  the  evidence  before  us.  The 
utmost  that  it  can  be  afi[lrmed  that  the  evi- 
dence shows  as  to  the  transaction  between 
Milner  and  Stanford  is  that  the  former 
bought  this  land  with  his  own  means,  and 
took  a  conveyance  of  it  from  the  railroad 
company,  with  a  view  to  its  resale,  and  for 
the  purpose  of  reselling  it  to  Stanford.  If 
there  was  In  fact  such  resale,— a  question  not 
necessary  to  be  decided  imder  the  bill,  as 
amended,— It  occurred  subsequently  to  the 
conveyance  by  the  trustees  to  Mllner,  and  upon 
terms  then  proposed  by  him  and  accepted  by 
Stanford.  Having  purchased  and  paid  for 
and  been  Invested  with  the  title  to  the  land, 
— and  all  this,  it  may  be,  for  the  purpose  of 
selling  it  to  Stanford,  and  even  at  Stanford's 
instance,— he  then  told  Stanford  that  be  had 
bought  the  land  for  him,  and  proposed  to  let 
him  have  it  for  a  certain  consideration,  the 
amount  of  which  was  arrived  at  by  reference 
to  what  he  had  paid  for  the  property,  and  to 
an  additional  sum  as  recompense  for  the  trou- 
ble he  bad  been  at;  the  amount  paid  by  him 
being  $60,  and  the  compensation  for  his  serv- 
ices being  $10.  This  proposition  was  sub- 
mitted for  Stanford's  acceptance  or  rejection. 
It  was  open  to  him  to  accept  it  or  reject  it 
He  accepted  it  Milner  might  have  demand- 
ed twice  or  three  or  any  number  of  times  the 
price  he  had  paid  for  the'  land;  he  might 
have  demanded  a  larger  sum  than  $10,  in  the 
way  of  paying  him  for  his  trouble;  he  might 
have  proposed  to  let  Stanford  have  the  land 
for  $000  Instead  of  $60,— so  far  as  any  Im- 
plied or  express  contractual  relations  between 
them,  or  any  duty  which  Milner  was  under 
to  him,  were  concerned.   And,  on  the  other 
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hand,  no  duty  rested  on  Stanford  to  take  the 
land  at  any  price.  Whatever  of  obligation  at 
any  time  rested  upon  Mllner  to  convey  the 
land  to  Stanford,  or  upon  Stanford  to  pay 
Mllner  tor  the  land,  whatever  of  mutoal  da- 
tlea  existed  between  them,  were  referable 
solely  to  what  occurred  between  them  after 
Mllner  bad  acquired  the  land  by  the  payment 
of  his  own  money,  and  for  his  own  benefit; 
and,  if  any  obligations  or  duties  existed  at 
all,  they  grew  out  of  this  contract  of  bargain 
and  sale  then  made  by  and  between  them. 

The  averments  of  the  bill,  as  amended^ 
make  a  case  for  the  declaration  and  ezeca- 
tlon  of  a  resulting  trust.  The  evidence.  If 
that  aspect  of  It  most  favoraUe  to  the  com- 
plainant is  to  be  taken  as  true,  establishes 
a  sale  by  Mllner  to  Stanford,  and  payment  by 
the  latter  of  the  price  agreed  on  between 
them,  and  not  a  purchase  by  Mllner  for  Stan- 
ford, and  payment  with  the  latter's  funds. 
The  bill  is  not,  therefore,  supported  by  the 
evidence.  It  should  have  been  dismissed. 
The  decree  granting  relief  is  reversed,  and  a 
decree  will  be  here  entered  dismissing  the 
blU.    Reversed  and  rendered. 


(101  Ala.  an) 

CLAY  V.  CITY  OOUNCIIi  OF  MONTGOM- 
ERY. 
(Supreme  Ck>iiTt  of  Alabama.   Jan.  81,  1894.) 

NaW  TKIiJ.— OPFJfB  TO  Bbibb  Jcbob— AniDAVIT 

o*  Jdbor. 

1.  The  fact  that  a  juror  was  offered  a  bribe 
by  a  person  not  an  agent  of  the  prevailing  par- 
ty, it  appearing  from  the  juror's  affidavit  set- 
ting  out  the  fact  that  he  was  not  influenced 
thereby^  is  not  ground  for  a  new  trial. 

2.  To  entitle  a  party  to  a  new  trial  on  the 
ground  that  the  bailiff  having  custody  of  the 
jurors  told  them  that  the  judge  told  him  he 
would  Iceep  them  until  they  returned  a  verdict, 
the  burden  is  upon  the  person  applying  to  prove 
such  statement. 

3.  Affidavits  of  a  juror  as  to  what  tran- 
spired in  their  deliberations  in  the  jury  room 
should  not  be  considered. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  R.  Tyson,  Judge. 

AoUon  by  J.  O.  Clay,  admlnistratcH:  of  the 
estate  of  Elate  Clay,  deceased,  against  the 
city  council  of  Montgomery  for  the  death  of 
his  Intestate.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Cbas.  Wilkinson,  for  appellant  Edward 
A.  Graham,  for  appellee. 

STONE,  C.  J.  The  transcript  falls  to  show 
any  exceptions  reserved  pending  the  trial. 
In  fact,  it  falls  to  show  any  of  the  testimony 
that  was  adduced  on  the  trial,  nor  does  it  set 
forth  any  of  the  rulings  of  the  court  that 
were  made  pending  the  introduction  of  the 
testimony  or  In  charging  the  Jury.  Hence 
there  la  no  complaint  of  any  action  of  the 
court,  save  the  order  overruling  the  motion 
to  set  aside  the  verdict  and  to  grant  a  new 
triaL  The  testimony  bearing  on  the  merits 
of  the  suit  and  the  court's  charge  being  omit- 


ted from  the  record,  our  labors  are  limited  to 
the  inquiry,  did  the  chxmlt  court  err  in  re- 
fusing plaintiff's  motion  for  a  new  trial? 
The  Jiuy  had  been  permitted  to  disperse 
pending  their  ddiberations.  Five  separate 
grounds  were  stated  in  the  motion  why  it 
should  be  granted,  but  no  attempt  was  made 
to  prove  or  maintain  elth»  of  the  first  four. 
The  fifth  ground  Is  in  the  following  words: 
**6.  That  said  Jurors  In  said  cause  were  un- 
duly influenced,  in  rendering  their  verdict, 
in  this:  That  after  said  case  had  been  sub- 
mitted to  them  for  thdr  consideration,  and 
while  the  same  was  in  their  hands  for  deci- 
sion, some  of  the  Jurors  were  approached  by 
parties  other  than  thehr  fellow  Jurors,  and 
statements  were  made  to  said  Jurors,  and 
conversations  held  with  members  of  said  Jiuy, 
In  reference  to  the  points  In  said  cause;  that 
an  attempt  was  made  to  bribe  or  unduly 
influence  members  of  said  Jury,  to  the  Injury 
of  plaintiff  In  said  cause." 

Affidavits  were  submitted  for  and  against 
the  motion.  Two  of  the  Jurors  made  sepa- 
rate, sworn  statements.  One  made  oath 
that  two  strangers  approached  him,— did  not 
know  theh:  names.  One  talked  with  him, 
and  Inquired  if  he,  afiiant,  was  not  on  the 
Jivy.  Answered  he  was.  Stranger  replied, 
"  'Yes,  I  Imow  that  you  are  on  the  wrong  side. 
and  you  must  get  right  You  can  make  some 
money  If  you  will  come  over  to  the  city. 
The  city  is  being  badly  treated.'  That  it 
might  not  make  any  difference  to  me,  [af- 
fiant,] and  wanted  to  know  why  I  did  not 
do  like  some  of  the  other  Jurors,— make  some 
money  oat  of  the  case  by  grlving  a  verdict 
for  the  city.  That  it  would  be  easy  for  me 
[affiant]  to  make  a  stake,  and  that  I  [affiant] 
ought  to  do  so.  That  no  one  need  know 
about  the  matter,  and  that  they  had  made 
it  aU  right  with  some  of  the  Jury.  That  af- 
fiant could  make  some  money  also.  •  •  * 
That  Immediately  upon  the  discovery  of  the 
Intention  of  said  party,  affiant  stated  to  said 
party  that  he  could  not  be  bought,  and  re- 
sented the  insult  offered  to  affiant  •  •  • 
That  affiant  was  approached  by  several  par- 
ties while  said  Jury  had  said  case  under  con- 
sideration, and  they  urged  affiant  not  to  find 
any  verdict  against  the  city.  That  the  par- 
ties were  strangers  to  affiant  but  persisted 
In  talking  with  affiant  whenever  he  appeared 
upon  the  streets."  Another  Juror  made  oath 
that  "a  party  approached  one  of  said  Jurors, 
—my  recollection  was  [is]  that  said  Juror 
was  named  Crittenden,  and  that  said  party 
was  named  Spivey.  That  affiant  is  not  cer- 
tain as  to  the  initials  of  said  Spivey,  but  that 
his  name  is  Henry  Spivey;  but  said  Spivey 
stated  to  said  juror  that  the  dty  had  done 
nothing  vTTong,  and  that  he  could  not  see 
how  the  city  had  made  itself  liable  for  any 
damages.  That  the  dty,  he  thought  could 
not  be  held  responsible.  That  the  city  had 
done  nothing  wrong,  and  words  to  the  effect 
of  like  character.  Tliat  the  statement  was 
made  in  presence  and  hearing  of  affi«nt 
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and  ^thln  tbe  bearing  of  the  otha  Jnrors." 
The  remaining  10  of  the  3iir(»r»— Booth,  Oallo< 
'way,  Carmlcbael,  Crlttoiden,  Norman,  Meal, 
Spear,  Perdue,  Owen,  and  Phllllps-^ach 
made  oath  "that  they  were  jnrors  in  said 
cause;  that  no  one  had  approached  them 
during  the  pendency  of  said  cause,  and  at- 
tempted to  Influence  them  In  their  vordlct; 
that  no  one  had  bribed  them,  or  attempted 
to  bribe  them,  to  render  a  verdict  in  favor 
of  the  city  council  of  Montgomery."  Tills  la 
substantially  all  the  testimony  Introduced 
bearing  on  the  question  of  tampering  with 
the  jury. 

In  Thornton  on  Juries,  (|  437,)  the  law  is 
thus  stated:  "it  the  facts  produced  cast 
upon  the  prevailing  party  suspicion  that  he 
has  tampered  with  a  juror,  a  motion  for  a 
new  trial  upon  that  ground  should  be  sus- 
tained, without  inquiring  as  to  what  efTect 
the  misconduct  had  upon  the  verdict."  The 
same  author,  in  section  480,  had  employed 
this  language:  "Where  a  juror,  during  the 
brial  of  a  cause,  conversed  with  a  bystander, 
it  was  held  not  such  gross  misconduct  as 
entifled  the  complaining  iwrty  to  a  new  trial, 
although  such  action  subjected  him  to  a  fine. 
In  this  case  it  was  expressly  found  ttiat  such 
conversation  did  not  influence  the  acUOb'  of 
the  juror  in  making  up  hla  verdict"  -  Barlow 
v.  State,  2  Blackf.  114.  In  Thompson  & 
Merriatn  on  Juries,  (section  349,)  the  authors 
use  the  following  language:  "The  courts 
generally  agree  that  where  the  interference 
of  strangers  with  the  jury  has  not  been  pro- 
moted by  the  prevailing  party,  has  not  been 
attended  with  corruption,  and  It  does  not 
reasonably  appear  that  substantial  prejudice 
has  resulted  to  the  party  complaining,  the 
verdict  will  not  be  disturbed  for  this  reason, 
whether  the  cause  be  civil  or  criminal,  capi- 
tal or  otherwise.  For  stronger  reasons, 
where  the  nature  of  the  communication  Is 
explained  by  affidavits  which  make  it  clear 
that  it  was  of  such  a  nature  that  no  Injury 
resulted  from  it.  It  will  be  no  ground  for  a 
new  trial.  Even  where  bystanders,  not  wit- 
nesses, obtruded  themselves  Into  the  jury 
room  during  the  deliberations  of  the  jury,  a 
new  trial  was  refused,  although  one  of  the 
jurors  changed  his  opinion  as  to  the  amount 
of  damages  after  this  Intrusion  tooli  place, 
it  not  appearing  that  what  was  said  by  the 
Intruders  was  listened  to  by  the  jurors  as  evi- 
dence; the  court  saying:  'We  are  not  aware 
of  any  Instance  in  which  the  idle  and  Imperti- 
nent observations  of  persons  not  witnesses 
In  the  cause,  and  wholly  unconnected  with 
the  parties,  and  who  have  had  access  to  the 
Jnrors  without  any  fault  In  them,  were  held 
to  vitiate  the  verdict.'  •  •  •  In  civil  cases, 
the  courts  generally  hold  that,  In  order  to  set 
aside  a  verdict  because  improper  communica- 
tions have  been  had  between  members  of 
the  jury  and  third  persons,  the  affidavits 
must  do  something  more  than  raise  suspi- 
cions that  Improper  influences  might  have 
lieen  brought  to  bear  on  the  jury.    A  ver- 


dict which  twelve  men  have  rendered  undw 
the  solemnity  of  their  oaths  Is  certainly  en-< 
titled  to  some  consideration;  and  it  would 
not  only  be  unjust  to  the  party  who  has  ob- 
tained it  to  set  it  aside  for  some  bregularity 
which  has  hapi>ened  without  his  fault,— un- 
less prejudice  clearly  appear,— but  It  would 
be  entirely  opposed  to  the  policy  of  the  law, 
which  favors  the  ending  of  litigation  and  the 
quieting  of  controversies."  See,  also.  Prof. 
Jury,  t  390;  Brlster  v.  State,  26  Ala.  107. 

There  Is  no  attempt  made  in  this  case  to 
prove  that  the  person  who  conversed  with 
the  juror,  as  set  forth  and  assoted  In  the 
affidavit  first  above  set  out,  was  an  officer 
or  agent  of  the  city,  or  In  any  way  Interested 
In  the  suit  From  aught  tiiat  appears,  he 
was  a  mere  stranger  and  volunteer.  T^ls 
being  the  case,  to  justify  the  court  In  acting 
upon  It,  there  must  at  least  be  some  evidence 
that  the  act  complained  of  had  probably  ex- 
erted some  Influence  In  obtaining  the  verdict 
So  far  from  that  being  the  case,  the  juror 
who  made  oath  that  the  Improper  ov»ture 
had  been  made  to  him,  testified  that  he  "re- 
sented the  insult"  ofTered  to  him.  So,  It  Is 
affirmatively  shown  that  this  overture  accom- 
plished nothing  of  which  pUintitF  can  com- 
plain. The  other  juror  who  made  affidavit 
did  not  testify  that  any  conversation  bad 
been  held  with  him,  or  that  Splv^,  who,  he 
alleged,  had  conversed  with  jurors,  had  any 
interest  in  or  connection  with  the  defense  of 
the  suit  His  statement  was  that  Splvey 
had  conversed  with  the  juror  Crittenden,  "io 
tbe  presem^  and  hearing  of  affiant  and  with- 
in the  hearing  of  tbe  other  jurors."  No  of- 
fer to  bribe  Is  charged  In  this  affidavit,  as  is 
shown  in  the  copy  of  it  set  out  above. 
Against  this  charge  Is  the  affidavit  of  the 
remaining  10  jurors,  Crittenden  included, 
"that  no  one  bad  approached  them  during 
the  pendency  of  said  cau.i'e  and  attempted 
to  Influence  them  in  their  verdict;  that  no 
one  had  bribed  them,  or  attempted  to  bribe 
them,  to  render  a  verdict  in  favor  of  the 
city  council  of  Montgomery."  So  this  charge 
fails,  for  the  additional  reason  that  It  Is  not 
proved. 

In  the  affidavit  of  the  second  of  the  jurors 
above  stated  Is  the  statement  "that  on  the 
evening  of  the  third  day  of  the  trial"  the 
bailiff  of  the  jury  "stated  to  the  jurors  in  said 
cause  that  they  had  better  make  a  verdict, 
for  the  judge  said  he  was  going  to  keep  them 
there  until  the  18th  day  of  February,  1893." 
In  reply  to  this  the  bailiff  testified  "that, 
during  the  deliberations  of  said  jury,  while 
they  had  the  said  cause  In  thdr  bands  for  de- 
cision, he  made  the  following  statement  to 
one  or  more  members  of  the  jury,  upon  be- 
ing asked  how  long  the  judge  would  keep 
them  there,  'that  they  had  plenty  of  time  to 
get  a  verdict— that  the  judge  could  keep  them 
there  until  the  end  of  the  term,'  [February 
18;]  that  this  was  all  he  said;  that  in  fact 
the  Judge  had  made  no  statement  to  him 
whatever."    This  was  all  the  testimony  dl- 
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tetsOj  bearing  (m  this  qnestloii.  It  win  be 
noted  that.  In  the  jTiror's  affidavit,  it  is  said 
tlie  Btatement  of  the  bailiff  was  made  "to 
the  Jurors."  Still,  no  other  affidavit  la  of- 
fered tending  to  establish  its  truth,  nor  is 
there  any  attempt  to  show  that  such  state- 
ment exerted  ajxy  influence  in  the  delibera- 
tions of  the  Jury,  while  the  affidavit  of  the 
10  Jurors  tends  to  repd  such  Inf^ence.  Con- 
ceding that  the  showing  is  equally  balanced, 
this  ground  for  a  new  trial  falls  for  want  of 
proof  to  ^tablish  it;  and  in  this  it  differs 
from  Ralh-oad  Co.  t.  PhiUips,  (Ala.)  13  South. 
65. 

The  remainder  of  the  affidavits  of  the  two 
Jurors  relates  to  what  took  place  between 
the  Jurors  in  the  deliberations  of  the  Jury 
room,— mainly,  as  to  what  had  been  the 
charge  of  the  court  on  the  measure  of  dam- 
ages. Manifestly,  this  part  of  the  affidavits 
should  exert  no  Influence.  Law  and  public 
policy  alike  declare  that  such  affidavits  should 
not  be  received  or  considered.  Prof.  Jury, 
I  408;  12  Am.  &  Eng.  Enc.  Law,  318;  Xhomp. 
&  M.  Juries,  i  363;  Brister  y.  States  26  Ala. 
107-133. 

Affirmed. 


aoo  Ala.  114) 

Bz  parte  BONNER. 
(Supreme  Conrt  of  Alabama.    Jan.  30,  189i.) 

UUBDBB  —  WhEK  DeFBKDA!<T  EkTITLID  TO  BaUj, 

Where  there  is  evidence  that  petitioner, 
indicted  for  murder,  and  others,  conspired  to 
do  an  unlawful  act,  the  execution  of  which  made 
it  probable,  under  the  circumstances,  that  a 
homicide  not  specially  designed  would  be  com- 
mitted, and  that  in  me  execution  of  such  con- 
spiracy the  homicide  was  committed,  trail  will 
be  refused,  though  petitioner  was  not  present 
when  the  homicide  was  committed. 

Petition  by  John  Bonner,  who  was  indicted 
for  the  murder  of  A.  J.  Hlgglns,  for  writ  of 
habeas  corpus,  to  determine  his  right  to  be 
admitted  to  I>all.    Ball  refused. 

Mrs.  Elizabeth  Hlgglns,  wife  of  the  de- 
ceased, testified  that  petitioner,  before  the 
killing,  had  i.  fight  with  Silas  Hlgglns,  the 
youngest  son  of  herself  and  Andrew  J.  Hlg- 
glns, and  Andrew  J.  took  the  matter  up  and 
swore  out  a  warrant  against  petitioner  on 
accoimt  of  It;  that  about  a  week  after  the 
difficulty,  petitioner  told  her,  speaking  of  her 
family,  that  he  would  kill  some  of  the 
damned  set,  before  a  week;  that  tbis  was 
about  a  month  before  her  husband  was 
killed;  that  In  the  spring  of  the  year,  before, 
she  heard  him  threaten  to  kill  them;  that  in 
the  summer,  she  heard  him  say,  that  if  her 
husband  said  anything  to  him  out  of  the  way, 
he  would  knock  him  down;  that  on  a  Monday 
night,  between  10  and  12  o'clock,  her  husband 
was  killed,  standing  In  the  door  of  his  own 
house;  that  the  family— deceased,  herself,  and 
two  daughters,  aged  16  and  12  years,  respec- 
tively—were asleep  in  their  house,  and  some 
one  threw  a  rods  against  the  house  and 
awoke  them,  and  her  husband  arose  and  went 
to  the  door,  and  stood  on  the  st^s  outside, 


while  witness  stood  inside  the  door;  that  her 
husband  had  his  gon;  that  something  like  a 
cap  burst  and  her  husband  shot  that  way, 
when  she  saw  the  flash  of  three  guns  Just 
outside  the  yard  fence;  that  her  husband  was 
shot  In  the  leg,  arm  and  shoulder,  and  died  in 
a  few  minutes  afterwards,  his  only  exclama- 
tion or  words  being,  "Oh,  yes!"  Cram  Swin- 
dle testified,  that  petitioner  stayed  at  liis 
house, — which  was  some  10  miles  from  where 
Hlgglns  lived,— the  night  it  was  said  the  lat- 
ter was  killed,  and  the  next  morning,  he 
asked  witness  if  he  knew  where  the  Hlgglns 
boys  were  at  work,  and  talked  about  the 
Hlgglns  family  and  his  having  trouble  with 
them,  (Kie  way  and  another,  and  said,  it 
looked  like  some  of  them  would  die.  Bud 
Swindle  testified,  that  petitioner  stated,  while 
he  was  at  his  father's  house,  that  his  business 
was  to  find  Andrew  and  Ed  Hlgglns,  who  had 
threatened  his  life,  and  he  wanted  to  find 
them.  John  Meyers,  witness  for  defendant, 
testified,  that  In  the  spring  of  the  previous 
year,  he  met  with  petitioner.  Just  after  he  had 
bought  a  little  tract  of  land  "down  there,"  and 
said  he  had  bought  this  piece  of  land  to  move 
the  Higglnses  to,  and,  if  he  could  not  get  them 
out,  by  that  (means,)  he  was  going  to  kill 
them  all.  Mrs.  John  Meyer,  for  the  state, 
testified,  that  in  March  of  the  year  Hlgglns 
was  killed,  she  met  petitioner  who  said, 
that  the  Hlgginses  had  set  in  to  grieving 
him,  and  he  was  going  to  town  to  see  what 
he  could  have  done  with  them;  that  he  and 
the  old  man  had  Just  met  a  while  before; 
that  he  thought  a  heap  of  the  old  man  and 
had  nothing  against  him;  that  the  old  man 
said  he  could  not  move  now,  but  would,  when 
he  made  his  crop,  In  the  fall,  and  if  they  did 
not  move,  he  would  move  them.  Jim  Smith 
testified,  that  last  May  a  year  ago,  he  heard 
John  Bonner,  the  petitioner,  in  a  conversation 
with  old  man  Hlgglns,  so  loud  that  you  could 
hear  him  a  half  mile,  say,  that  if  they  did  not 
attend  to  their  business,  he  would  kill  big, 
little,  old  and  yoimg.  Bufus  Bell  testified, 
that  in  the  first  part  of  the  last  winter,  he 
heard  petitioner  say,  that  if  Hie  Hlgginses 
kept  on  molesting  him  "and  got  him  where 
he  bad  to,"  he  would  shoot  one.  Thomas 
Smith  testified,  that  some  time  before  the  old 
man  was  killed,  petitioner  was  at  witness' 
bouse,  and  witness  was  endeavoring  to  get 
him  reconciled  with  the  Hlgginses,  and  told 
him  if  there  was  not  a  reconciliation,  they 
would  be  the  Instigation  of  his  death,  and  he 
remarked,  that  20  men  had  told  him  that  if 
he  was  foimd  dead,  not  a  Hlgglns  would  be 
left  In  that  hollow.  Bill  Leonard  swore,  that 
a  few  days  before  the  killing,  he  was  advising 
John  Bonner  to  get  some  of  his  neighbors  to 
fix  up  the  difficulty  between  him  and  the 
Higglnses,  and  he  stated,  that  somebody 
would  have  to  give  a  $500  bond  between 
that  and  Saturday  night  Andrew  Hlgglns 
testified,  that  he  heard  his  brother,  George, 
say  to  petitioner,  this  year,  that  he,  the  peti- 
tioner, had  been  carrying  a  pistol  for  U* 
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folks  and  tbat  he  bad  told  bis  father  that  he 
meant  to  kill  big,  little,  old  and  young,  and 
he  replied  he  did,  and  he  meant  it  John 
Hlgglns  on  bis  examination  stated,  that  he 
heard  petitioner  make  the  threat,  the  winter 
before,  that  if  the  Hlgginses  did  not  leave 
there,  and  take  those  boys  away,  he  was  go- 
ing to  kill  the  old  man  and  Ed  Higgins,  both. 
Sam  Key,  for  the  state,  awore,  that  he  was 
near  Mr.  Hlgglns'  house,  the  night  he  was 
killed,— about  10  o'clock  in  the  night;  tbat 
the  reason  he  was  there  was,  that  Charley 
Morris— a.  brother-in-law  of  Bogue  Bonner,  a 
brother  of  petitioner— came  by  his  bouse,  and 
they  jrent  together,  to  petitioner's  house, 
about  dai^,  and  went  off  east  of  the  house 
and  sat  down  and  talked  awbUe  about  the 
Hlgglns  family.  The  agreement  was,  that 
John  Bonner,  the  petitioner,  was  to  leave 
home  the  next  night  and  go  to  one  of  two 
places.  Carbon  Hill,  or  Grawfords,  because 
he  said  they  would  accuse  him  of  the  crime. 
If  anything  was  done  at  the  house,  and  he 
would  go  where  he  could  prove  out  of  it;  that 
"we  agreed  that  we  would  go  down  to  Hlg- 
glns' house,  Monday  night,  and  throw  a  few 
rocks  around  the  house,  and  it  might  cause 
them  to  get  frightened  and  move  out,  and 
save  somebody  being  killed;"  that  John  Bon- 
ner said  he  would  go  to  one  or  the  other  of 
the  places,  where  he  could  prove  out  of  It; 
Charley  Morris  said  he  would  meet  there, 
and  throw  a  few  rocks  around  the  house; 
Charley  Morris  and  witness  went  to  Mr.  Da- 
vidson's to  borrow  a  gun,  parted  and  agreed 
to  meet  next  night  below  Key's  field,  and  go 
to  Higgins',  from  there,  and  throw  a  few 
rocks,  and  they  would  take  a  scare  and  move; 
that  he  next  night  met  Charley  Morris, 
Bogue  Bonner,  (brother  of  petitioner,)  and  all 
had  guns,  to  protect  themselves;  that  they 
went  near  to  Higgbis'  house,  Just  outside  the 
fence,  and  Morris  and  witness  got  behind 
stumps  and  Bogue  Bonner  behind  a  bunch 
of  bushes;  that  Bonner  threw  two  rocks  and 
Morris  two;  that  after  this,  they  heard  a 
gun  fire  off  at  the  house,  when  Morris  shot 
bis  gun  twice  towards  the  house,  as  quick  as 
ho  could,  Bonner  fired  once  and  witness  once; 
that  after  that,  witness  went  to  Texas  and  re- 
mained till  September.  He  also  testified, 
that  they  agreed,  before  they  left,  that  they 
would  not  injure  or  hurt  anybody,  but  would 
just  go  down  there,  and  throw  a  few  rocks 
around  the  house.  It  was  also  shown,  that 
petitioner  fled,  shortly  after  the  crime  was 
committed,  but  that  he  was  advised  to  do  so 
by  friends,  as  there  was  considerable  excite- 
ment; and  that  on  the  night  of  the  killing, 
he  went  to  the  house  of  Cram  Swindle,  about 
10  miles  from  Higgins'  place  and  spent  the 
night,— a  place  to  which  he  had  never  gone 
before. 

Coleman  &  Sowell,  for  petitioner.    Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.     The  evidence  In  this  case 
tends  to  show,  and  is  not  disputed,  that  the  pe- 


titioner, John  Bonner,  bore  towards  A.  T.  Hig- 
gins, the  man  tbat  was  killed,  and  other  mem- 
bers of  his  family,  a  very  great  grudge,  and  on 
a  number  of  occasions,  to  different  persons, 
and  to  members  of  the  Hlgglns  family,  he 
threatened  their  lives,  going  to  the  extent, 
even,  of  threatening  to  slay  them  all,  "big, 
little,  old  and  young."  His  conduct  and  his 
threats  towards  the  deceased  and  his  family 
had  been  such,  as  was  shown,  as  to  arouse 
suspicions,  at  once,  against  him,  as  the  per- 
petrator of  the  assassination,  and  he  fied  the 
community.  The  old  man  and  his  family  were 
aroused  from  sleep,  by  a  wanton  trespass  up- 
on his  own  domicile,  and  he  was  shot  down 
In  the  darkness  of  the  night,  in  the  presence 
of  his  family.  He  evidently  anticipated  the 
attack.  His  gun  was  in  readiness,  and  he 
fired  It  off  In  the  dark,  for  the  purpose,  as  we 
may  suppose,  of  frightening  his  assailants 
away;  and  immediately,  five  discharges  from 
guns  were  fired  almost  simultaneously  at  him, 
and  his  body  was  pierced  with  several  balls, 
kUllng  him  almost  instantly.  Who  perpetrated 
this  bloody  deed?  Sam  Key,  a  witness  for  the 
state,  testified,  that  Charley  Morris,  a  broth- 
er-in-law of  Bogue  Bonner,  the  brother  of 
petitioner,  who,  himself,  is  shown  to  have 
cherished  hostile  feelings  towards  the  de- 
ceased, came  to  his  house,  the  day  before 
the  killing,  and  procured  him  to  go  with  him 
to  the  house  of  petitions,  John  Bonner;  that 
they  three,  after  supper,  walked  off,  down 
east  of  his  house,  and  sat  down  and  talked, 
the  result  of  which  conversation  was,  that 
It  was  agreed  that  they,  Morris  and  Key, 
should  go,  the  next  night,  and  throw  stones 
At  the  house  of  Mr.  Higgins,  and.  In  that  way, 
frighten  and  run  him  away  from  his  home. 
He  swore  they  were  to  do  him  no  harm,  and 
that  such  was  the  express  understanding,— 
more  than  once  repeated.  They  two  met  the 
next  night,  at  the  appointed  time  and  place, 
and  carried  their  guns  along,  with  which  to 
protect  themselves,  as  he  stated,  but  were 
not  to  hurt  any  one  with  them.  The  state 
insists,  if  their  only  purpose  in  going  to  the 
old  man's  premises,  was  to  frighten  him 
away,  by  casting  a  few  stones  at  his  house, 
it  was  unnecessary,  for  them  to  have  gone 
armed.  Another  fact  is  shown,— that  Bogue 
Bonner,  who  appears  not  to  have  been  pres- 
ent when  the  alleged  conspiracy  was  formed, 
appeared  the  next  night,  at  the  appointed 
time  and  place  of  rendezvous,  without  any 
communication  with  any  one^  so  far  as  Is 
shown,  armed  like  the  oth«:s,  and  prepared 
to  accompany  them.  And  still  anothw  fact 
is  urged  upon  our  attention,  as  tending  to 
evidence  the  motive  of  the  parties  in  going 
to  the  house  of  the  deceased,— that  when  the 
old  man  stepped  on  his  doorsUl  and  dis- 
charged his  gun,  all  three  of  the  confeder- 
ates, as  if  by  previous  arrangement,  dis- 
charged their  pieces  In  very  rapid  succession. 
If  the  petitioner  entered  Into  a  conspiracy  to 
do  an  unlawful  act,  the  execution  whereof 
made  It  probable,  in  the  nature  of  things. 
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tbat  a  bomldde  not  spedflcally  designed  In 
the  ontset  might  be  committed,  he  would  be 
held  as  golltr  as  though  he  had  t>een  present 
and  personally  participated  in  the  homicide. 
This  principle  Is  so  well  understood,  and  has 
been  so  repeatedly  and  thoroughly  considered 
In  this  court,  as  to  re<iulre  no  further  discus- 
sion. It  is  only  necessary  to  refer  to  the 
cases.  Williams  v.  State,  81  Ala.  6, 1  South. 
179;  Martin  t.  State,  89  Ala.  115,  8  South. 
23;  Gibson  t.  State,  89  Ala.  121,  8  Sonth. 
98;  Griffith  t.  State,  90  Ala.  683,  8  South. 
812;  Tanner  t.  State,  92  Ala.  1,  9  South.  6ia 
Whether  or  not  there  was  such  a  conspiracy 
formed  and  petitioner  was  a  party  to  it,  are 
questions  for  the  determination  of  the  jury, 
xmAer  proper  instmctlons  from  th^  court  For 
obrious  reasons,  we  refrain  from  a  discussion 
of  the  evidence,  as  we  find  it  in  this  record. 
On  this  testimony,  If  a  jury  were  to  find  the 
petitioner  gidlty  of  murder  in  the  first  degree, 
a  trial  Judge  would  sustain  the  conviction. 
Ball  was  properly  refused.  Ex  parte  Mc- 
Anally,  53  Ala.  498;  Ex  parte  Nettles,  68 
Ala.  275;  Ex  parte  Sloane,  95  Ala.  22,  11 
South.  14.    Habeas  c(Hrpa8  denied. 


OOa  Ala.  t42) 

HARPER  T.  CAMPBELL. 
(Supreme  Court  of  Alabama.    Feb.  6,  1894.) 

ENrOROINO  VSITDOB'S    LiBH  —  DBFEN8B  Or  BtaT. 

CTB  ov  Frauds— Necbssitt  or  Flbadino — Fbb- 

SUMFTIONS  ON  AFPBAIi— RE8  JUDICATA. 

1.  A  demurrer  will  be  presnined,  on  appeal, 
to  have  been  waived,  if  the  record  does  not 
show  a  ruling  thereon. 

2.  The  statute  of  frauds  is  not  ground  for 
demurrer  to  a  bill  to  enforce  a  vendor's  lien 
unless  the  bill  affirmatively  shows  that  the 
contract  of  sale  was  not  in  writing. 

3.  The  statute  of  frauds,  if  not  pleaded,  is 
no  defense  to  a  bill  to  enforce  a  vendor's  hen, 
though  the  evidence  shows  that  the  contract  of 
sale  was  verbal. 

4.  A  judgment  in  ejectment  is  no  bar  to  a 
subsequent  action  by  the  defeated  party  to  en- 
force a  vendor's  lien  on  the  land  in  controversy 
in  the  ejectment  suit 

Appeal  from  chancery  comrt,  Geneva  coun- 
ty;  John  A  Fostw,  Chancellor. 

BtU  by  C.  D.  CampbeU  against  J.  B.  Har- 
per to  enforce  a  vendor's  lien.  Decree  for 
plaintiff.   Defendant  appeals.    Affirmed. 

The  bill  alleges  that  on  January  4,  1887,  the 
complainant,  through  his  agent,  sold  to  the 
respondent,  J.  B.  Harper,  three  lots  in  the 
town  of  Geneva,  which  are  the  lots  in 
controversy,  for  the  sum  of  $630,  to  be  paid 
for  in  two  months  thereafter;  that  the  said 
Harper  was  put  in  possession  of  said  lots, 
and  occupied  the  same,  under  a  contract  of 
purchase,  until  the  18th  day  of  Septembo', 
1888,  when  be  pretended  to  purchase  two  of 
the  lots  from  one  Dan  Powell  at  the  price  of 
$175;  that  the  said  Powell  and  wife  executed 
and  delivered  to  the  said  Jolm  B.  Harper 
their  warranty  deed  to  the  lands;  and  that 
since  that  time  the  said  Harper  has  set  up  an 
adverse  claim  to  the  lots,  and  refused  to  com- 


ply with  the  ternls  of  the  contract  made  with 
the  complainant's  agent  for  the  purchase  of 
the  said  lots.  The  bill  forthar  alleges  that 
the  complainant  ptu-chaaed  the  three  lots  in 
controversy  from  one  Julia  A.  Fleming  and 
her  husband,  the  lands  being  a  part  of  Mrs. 
Fleming's  statutory  separate  estate;  tbat  this 
purchase  was  made  on  January  16, 1881,  and 
the  said  Mrs.  Fleming  and  her  husband  exe- 
cuted to  the  complainant  their  warranty  deed 
for  said  lots,  and  the  complainant  went  into 
possession  of  the  same  under  said  purchase, 
and  occupied  them  as  his  homestead  until  No- 
vember, 1886.  It  was  further  averred  in  said 
biU  that  in  August,  1883,  these  saipe  lots 
were  sold  at  a  sherUTs  sale  as  the  property 
of  Mrs.  Julia  A  Fleming,  and  wore  purchased 
by  H.  A.  Tankard,  Mrs.  Fleming's  son-in-law, 
he  buying  them  for  her  benefit  at  her  request, 
and  that  the  sheriff's  deed  was  executed  to 
the  said  H.  A.  Tankard;  that  the  said  H.  A. 
Tankard  borrowed  from  one  Dan  Powell  $140 
for  the  purpose  of  making  the  payment  at 
the  sheriff's  sale,  and  that,  in  order  to  secure 
the  payment  of  the  said  sum  to  Powell,  H.  A. 
Tankard  executed  a  qultdalm  deed  to  said 
lots,  which,  It  was  agreed,  should  be  consid- 
ered as  a  mortgage.  On  January  18,  1884, 
the  complainant  paid  to  said  Powell  $100  on 
said  debt,  for  wliich  amount  the  said  Powell 
delivered  to  the  complainant  his  receipt,  ac- 
knowledging that  it  was  paid  on  the  mort- 
gage debt  of  H.  A.  Tankard,  and  that  the 
said  Powell  agreed  to  wait  tmtil  the  com- 
plainant could  pay  the  same.  It  was  further 
alleged  In  the  bill  that,  within  three  weeks  of 
said  sole,  Mrs.  Fleming  and  her  husband  paid 
to  the  said  H.  A  Tankard  $150,  the  amount 
he  paid  for  said  lots  at  the  sheriff's  sale,  the 
said  Tankard  agreeing  to  take  said  amount 
In  full  redemption  of  said  lots.  The  answer 
of  the  respondent  was  a  general  dental  of  the 
matwial  allegations  of  the  bill,  but  avers  that 
the  matters  in  controversy  had  been  adjudged 
against  the  complainant  in  an  action  of  eject- 
ment he  Instituted  against  the  defendant  in 
the  circuit  court  for  the  recovery  of  said  lots. 
A  demurrer  was  interposed,  assigning  several 
causes,  among  which  was  the  statute  of 
frauds;  but  this  demurrer  does  not  appear  to 
have  been  ruled  upon  by  the  chancellor.  The 
complainant's  evidence  sustained  the  aver- 
ments of  the  bill,  and  tended  to  show  that  the 
defendant  went  Into  possession  of  the  lot, 
first  as  a  renter  from  the  complainant's  agent, 
and  that,  after  he  had  occupied  them  as  a 
tenant  for  a  short  time,  he  contracted  with 
the  said  agent  of  the  complainant  for  the  pur- 
chase of  the  lot,  agreeing  to  give  $650  there- 
for, but  that  none  of  the  purchase  money 
agreed  to  be  paid  has  ever,  in  fact,  been  paid. 
The  defendant  denied  having  purchased  the 
lots  from  the  complainant,  but  rested  his  title 
to  the  same  upon  a  deed  from  Powell.  On 
the  final  submission  of  the  cause  the  chancel- 
lor granted  the  relief  prayed  for  by  the  com- 
plainant, which  decree  1b  here  assigned  as 
error. 
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H.  L.  Martin,  for  appellant  W.  D.  Rob- 
arts,  for  appellee, 

STONE,  O.  J.  There  was  a  demnrror  Inter- 
posed, assigning,  anmng  other  causes,  that  the 
contract  of  purchase  of  the  lands  was  of- 
fensive to  the  statute  of  frauds;  but  this  de- 
murrer does  not  appear  to  haTe  been  called  to 
the  attention  of  the  chancellor.  He  made  no 
ruling  or  decision  thereon.  The  presumption 
on  error  Is  that  the  demnrrer  was  waived. 
Corbltt  T.  Carroll,  60  Ala.  316;  DaughdrlU  v. 
Helms,  68  Ala.  62.  If  this  presumption  was 
not  indulged,  the  demurrer  is  bad,  obviously. 
The  averment  of  the  contract  In  the  bill  is 
general,  not  stating  whether  It  was  written 
or  verbaL  The  statute  of  frauds  Is  not  avalla- 
Ue  as  a  cause  of  demurrer  unless  it  afflrma- 
tlvdy  appears  from  the  averments  of  the  bill 
tbat  the  contract  Or  promise  was  not  in  writ- 
ing. Bromberg  v.  Heyer,  68  Ala.  25;  PhU- 
lips  V.  Adams,  70  Ala.  373;  Manning  v.  Pip- 
pen,  86  Ala.  357,  6  South.  572.  The  defense 
of  the  statute.  If  not  raised  by  plea  or  by  -the 
answer.  Is  not  available  on  the  hearing, 
though  it  may  appear  from  the  evidence  that 
the  contract  was  only  verbal.  Shakespeare  v. 
Alba,  76  Ala.  851,  and  cases  dted. 

2.  The  verdict  and  judgment  In  the  eject- 
ment suit  were  not  conclusive  as  to  the  equi- 
table rights  and  relations  of  the  parties. 
That  suit  could  be  maintained  or  defended 
only  on  a  legal  right  to  the  possession,  with- 
out regard  to  the  equities  of  the  parties.  3 
Briclc.  Dig.  p.  324,  {  27  et  seq.  The  verdict 
and  judgment  are  conclusive  only  that  the 
appellee  had  not,  at  the  commencement  of 
the  suit,  the  legal  right  to  the  possession.  We 
find  no  error  In  the  record  prejudicial  to  the 
appellant,  and  the  decree  must  be  affirmed. 


OOO  Ala.  881) 

Ex  parte  BURTON. 

(Supreme  Coart  of  Alabama.    Feb.  6,  1884.) 

CiTT  Court  of  Montoomebt  avd  Circuit  Cocrt 
— ^TRANsrEK  or  Caubib  —  RiOBT  TO  Havb  Cabb 

DOCSETBD. 

Act  March  1,  1881,  authorizes  the  par- 
ties, by  written  agreement  filed  with  the  clerk 
of  the  city  court  of  Montgomery^  to  transfer 
their  case  to  the  circnit  court  or  the  county, 
and  provides  that  the  clerk  of  the  city  court 
shall  make  a  transcript,  etc.,  and  deliver  the 
same,  and  all  the  original  papers,  to  the  clerk 
of  the  circuit  court;  but  that  no  cause  shall  be 
transferred  until  the  costs,  including  the  costs 
of  transcript,  shall  be  paid  to  the  clerk  of  the 
city  court  Eeld  that,  where  parties  agreed  to 
so  transfer  their  case,  and  that  "defendants 
pay  the  costs"  of  certain  witnesses  named, 
plaintiff  was  not  entitled  to  have  the  case 
docketed  in  the  circnit  court  without  first  pay- 
ing the  costs  other  than  the  costs  of  such  wit- 
nesses. 

Petltl(m  by  Martha  Ann  Burton  for  a  writ 
of  mandamus,  directed  to  John  R.  Tyson, 
judge  of  the  circuit  court  of  Montgomery 
county,  to  compel  him  to  reinstate  a  certain 
action  by  petitioner  against  A.  O.  Parker  & 
Co.  and  others,  which  was  by  agreement  of 


parties  transferred  to  such  court  from  the 
dty  court  of  Montgomery,  and  afterwards 
stricken  from  the  docket  on  motion  of  defend- 
ants.   Petition  denied. 

Sayre  &  Pearson,  for  petitioner.  A.  A. 
Wiley,  for  defendant 

McCLELLAN,  J.  The  act  of  Msrch  1, 
1881,  rdatlng  to  the  transfer  of  causes  from 
the  city  court  of  Montgomery  to  the  drcnlt 
court  of  Montgomery  county,  and  vice  versa, 
makes  It  competent  for  the  parties,  by 
agreement  in  writing  filed  with  the  clerk  of 
either  of  said  courts  In  whldi  their  cause  Is 
pending,  to  transfer  the  same  to  the  other  of 
said  courts,  eta,  and  provides,  further,  as 
follows:  "That  upon  such  agreement  being 
filed  with  the  clerk.  It  shall  be  his  duty  to 
make  a  certified  transcript  of  all  orders,  min- 
ute and  docket  entries  In  such  cause,  and  to 
deliver  the  same,  with  all  the  original  papers 
In  the  cause,  to  the  clerk  of  the  court  to 
which  the  cause  Is  transferred,  provided,  that 
the  clerk  shall  not  be  required  to  perform  any 
of  the  duties  prescribed  by  this  section,  and 
no  cause  shall  be  transferred,  until  the  costs 
that  have  accrued,  Including  the  costs  of  tran- 
script shall  first  be  paid  to  the  clerk  of  the 
court  In  which  the  cause  Is  pending."  Acts 
1880-81,  pp.  268,  268.  In  the  case  of  Martha 
Ann  Burton  v.  A.  G.  Parker  &  Co.  et  al., 
which  had  been  commenced,  and  was  at  the 
time  pending.  In  the  city  court  of  Montgom- 
ery, the  parties,  on  October  17,  1892,  entered 
into  the  following  agreement  of  transfer: 
"It  is  agreed  that  this  case  may  be  trans- 
ferred to  the  next  term  of  the  circuit  court, 
and  that  the  defendants  pay  the  costs  of 
witnesses  Russell,  Burton,  and  Shank  Burk 
in  attending  court  at  the  present  term  of 
the  city  court  of  Montgomery."  And,  upon 
this  agreement  the  city  court  on  the  day  of 
Its  execution,  made  the  following  entiy: 
"This  day  came  the  parties  by  their  attor- 
neys, and  agree  In  writing  that  the  case  be 
removed  and  transferred  to  the  next  term  of 
the  circuit  court,  and  that  the  defendants 
pay  the  costs  of  witnesses  Russell,  Burton, 
and  Shank  Burk  in  attending  court  at  pres- 
ent term  of  this  court"  It  is  admitted  that 
this  agreement  of  transfer  "was  made  at  the 
Instance  of  the  defendants."  Upon  the  exe- 
cution of  this  agreement  and  Its  entry  as 
above  on  the  records  of  the  city  court  the 
plaintiff  took  the  original  papers  In  the  cause 
to  the  clerk  of  the  circuit  court  and  had  the 
case  docketed  in  that  court,  but  she  did  not 
procure  from  the  clerk  of  the  city  court,  nor 
file  in  the  circuit  court  "a  certified  transcript 
of  all  -orders,  minute  and  docket  entries" 
made  In  the  city  court,  and  she  did  not  pay 
the  costs  that  had  accrued  In  that  court  nor 
have  said  costs  ever  been  paid.  At  the  Janu- 
ary term,  1893,  of  the  circuit  court  "the  cir- 
cuit judge,  on  motion  of  the  defendants, 
struck  the  case  from  the  docket  and  dis- 
missed It  from  said  court"  on  the  ground 


Digitized  by 


Google 


SOUTHERN  BEPOBTER,  Vol.14. 


(Ate. 


that  it  b&d  not  been  properly  removed 
tram  the  city  Into  the  circuit  court  In  the 
manner  required  by  the  statute;  no  tran- 
script being  filed,  and  the  costs  of  the  city 
court  not  haying  been  paid.  The  plaintiff, 
acquiescing  In  this  ord^,  thereupon  carried 
the  file  back  to,  and  had  the  cause  re-docket- 
ed In,  the  city  conrt,  and  at  the  February 
term,  1893,  of  said  court,  the  cause  was,  on 
motion  of  defoidants,  stricken  from  Its  dock- 
et and  dismissed  on  the  ground  that  It  had 
been  discontinued  therein.  This  action  ap^ 
pears,  also,  to  hare  been  acquiesced  in  by 
the  plaintiff,  who  afterwards  procured  the 
transcript  contemplated  by  the  statute,  and 
filed  It  and  the  original  papers  In  the  circuit 
court,  and  had  the  cause  again  docketed  there 
by  a  different  niunber;  but,  as  has  been 
stated,  the  costs  which  had  accrued  in  the 
dty  conrt  were  not,  and  Iiare  never  been, 
paid.  On  this  state  of  case  the  circuit  judge 
again  struck  the  case  from  the  docket  of  liis 
court,  and  this  application  Is  for  a  mandamus 
to  compel  its  reinstatement  thereon. 

Conceding,  without  deciding,  that  manda- 
mus is  plaintiff's  remedy  if  she  had  the  right 
she  is  now  attempting  to  assert,— namely,  the 
right  to'lmve  tills  case  on  the  docket  of  the 
circuit  court,— we  are  constrained  to  deny  the 
relief  prayed,  because  our  conclusion  is  ttiat 
the  case  was  never  properly  on  the  docket  of 
the  circuit  court,  and,  I)^ng  actually  there, 
the  Judge  of  that  court  properly  struck  It  off. 
It  is  not  contended  but  that  the  payment  of 
the  costs  which  had  accrued  in  the  city  court 
would  ordinarily  have  been  a  condition  preced- 
ent to  any  efficacious  removal  of  the  case 
into  the  circuit  coiu-t,  but  it  is  insisted  that, 
under  the  particular  facts  shown  here,  the 
duty  to  pay  these  costs  was  on  the  defend- 
ants, because  the  agreement  of  transfer  had 
been  entered  into  at  their  instance,  and  that, 
in  consequence,  they  could  not  be  heard  to 
question  the  validity  of  the  removal  on  that 
ground;  and  it  is  also  insisted  tliat,  leaving 
the  duty  to  pay  costs  out  of  view,  the  defend- 
ants are  yet  estopped  to  question  the  re- 
moval, because  the  agreement  to  that  end 
was  entered  into  at  their  instance.  Both 
these  contentions  are  emasculated,  in  our 
opinion,  by  the  terms  of  the  agreement,  even 
granting  tliat  they  Involve  the  conclusion 
sought  to  be  deduced.  If  they  were  supported 
by  the  facts,  which  we  do  not  decide.  As 
we  read  the  agreement,  it  relieves  the  de- 
fendants from  the  payment  of  aU  cost,  ex- 
cept that  of  certain  named  witnesses  at  the 
current  term  of  the  city  court,  on  the  maxim, 
"expressio  unius,  exclusio  alterlus."  It  is 
stipulated  that  certain  coats  were  to  be  paid 
by  the  defendant,  and,  being  silent  as  to  all 
other  costs,— all  of  whixdi  had  to  be  paid  be- 
fore there  could  be  a  removal,— the  only  rea- 
sonable conclusion  Is  that  plaintiff  was  to 
pay  all  other  costs;  since,  had  the  intention 
of  the  parties  been  otherwise,  they  would 
have  so  expressed  it,  or,  at  least,  been  silent 
on  the  subject,  instead  of  stipulating  that  the 


defendants  should  pay  the  costs  of  <iertaln 
named  witnesses  at  a  specified  term  of  the 
court  And  the  fact  that  the  agreement  to 
transfer  the  cause  waa  made  at  the  sugges- 
tion or  instance  of  the  defendants  loses  any 
Importance  it  might  otherwise  have  Iiad, 
when  considered  with  reference  to  the  terms 
of  the  agreement  as  we  understand  them. 
Their  request  for  a  transfer  was  for  a  trans- 
fer upon  the  conditions  emlxMlied,  or  clearly 
implied,  in  the  agreement,— a  transfer  upon 
wliich,  or  rather  as  a  condition  precedent  to 
which,  the  plaintiff  was  to  pay  all  the  cost 
which  had  accrued  in  the  <dty  court,  except 
tliat  incurred  on  account  of  the  attendance 
of  certain  witnesses  at  the  term  of  the  court 
Tliey  did  not  request  a  transfer  except  upon 
these  conditions,  and  they  cannot  be  estop- 
ped, by  their  request,  to  question  the  validity 
and  efficacy  of  any  transfer  attempted  with- 
out compliance  with  these  conditiona.  The 
tiling  they  requested  lias  not  t>een  done,  and 
they  cannot  be  holden  to  acquiescence,  be- 
cause of  their  request,  in  the  different  tiling 
which  was  done.  On  these  considerations,— 
and  there  are  proltably  others  leading  to  the 
same  conclusion,- we  hold  that  the  Judge  of 
the  circuit  court  properly  struck  the  cause 
from  the  docket  of  that  court,  and  decline  to 
command  him  to  rdnstate  it  Petition  de- 
nied. 

on  Ate.  St) 
STATE  ex  rel.  McDONALD  v.  OAPITAIj 

CITY  WATER  CO. 
(Supreme  Conrt  of  Alabama.    Feb.  6,  1894.) 

Qoo  WABa*.NTO  —  Annclment  of  CHARTaa  or 
Water  CoMPAKr. 
In  quo  warranto  to  annul  the  charter  of 
a  water  company  of  a  city  becanse'  it  had  will- 
fully failed  tor  three  years  to  furnish  snch  city 
with  a  sufficient  supply  of  water,  an  answer  b.r 
respondent  that  it  had  enlarged  Its  works  and 
increased  its  water  supply  up  to  a  certain  date, 
and  was  then  negotiating  for  other  wells  which 
would  supply  all  necessary  demands,  and  that 
it  ceased  such  negotiations  because  tlie  city  had 
declared  its  intention  to  exercise  its  option  to 
purchase  such  waterworks,  is  insofficient  to  con- 
stitute a  defense. 

Appeal  from  city  court  of  Montgomery;  T. 
M.  Arrington,  Judge. 

Proceeding  In  the  nature  of  quo  warranto 
by  the  state  of  Alabama,  on  relation  of  Gor- 
don McDonald,  against  the  Capital  City  Wa- 
ter Company  to  annul  defendant's  charter. 
From  a  Judgment  for  respondent,  relator  ap- 
peals.   Reversed. 

Gordon  McDonald  and  W.  L.  Bragg,  f<»r  ap- 
pellant  J.  M.  Falkner,  for  appdlee. 

HEAD,  J.  The  petition  must  be  taken  as 
making  a  case  calling  for  the  forfeiture  of  the 
defendant's  charter,  as  a  corporation,  without 
investigation  by  us  of  the  sufficiency  of  its 
allegations,  or  the  correctness  of  the  practice 
pursued,  for  the  reason  that  the  motion  to 
quash  and  the  demurrer  to  the  petition  wert> 
overruled  by  the  court  below,  and  those  nil- 
ings  are  not  before  us  for  review;  the  yerdict 
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and  Judgment  on  the  merits  having  been  In 
favor  of  the  defendant.  There  Is  no  cross  as- 
signment of  errors.  We  are  only  to  pass  up- 
on the  sufficiency  of  the  defendant's  answer 
oe  plea,  as  tested  by  the  relator's  demurrer 
to  it  The  substance  of  the  relator's  com- 
plaint Is  that  It  was  the  duty  of  the  defend- 
ant, as  a  corporation,  to  furnish  the  city  of 
Montgomery,  and  the  residents  thereof,  a 
sufflclent  supply  of  pure,  wholesome  wato; 
for  their  domestic  and  other  uses,  which  duty 
It  willfully  and  persistently  refused  and  failed 
to  perform  for  the  space  of,  to  wit,  three 
years.  The  plea,  which  the  court  sustained 
on  demurrer,  sets  up,  as  an  excuse  for  Its 
failure  to  furnish  the  water  as  alleged,  that  it 
had  "from  time  to  time  enlarged  Its  works 
and  increased  its  water  supply  up  to  and  In- 
cluding the  7th  day  of  October,  1890,  when 
the  city  council  of  Montgomery  notified  It 
that  it  (the  city  council  of  Montgomery)  ex- 
ercised Its  option  to  purchase  the  works  of 
the  defendant,  as  It  had  a  right  to  do,  un- 
der section  17  of  the  ordinance  contract  be- 
tween the  said  dty  council  of  Montgomery 
and  the  defendant;  and  that,  at  the  time  of 
said  election  by  said  city  council  of  Mont- 
gomery to  purchase  said  works,  it  was  then 
negotiating  with  experts  to  bore  a  sufficient 
number  of  wells  to  supply  all  the  demands 
upon  defendant  for  water  for  the  city  of 
Montgomery  and  its  Inhabitants;  but  that, 
owing  to  said  election,  it  was  advised  that  it 
was  not  authorized  to  add  to  the  amount  In 
any  way  which  the  dty  cotmcll  of  Montgom- 
ery would  be  compelled  to  pay  as  the  price 
of  said  works,  and  for  this  reason  alone  It 
did  not  contract  for  the  boring  of  additional 
wells,  or  for  an  increased  supply  of  water; 
and  defendant  avers  that  the  dly  coundl  of 
Montgomery  is  stlU  insisting  on  Its  right  to 
purchase  said  works  imder  said  election,  and 
the  question  of  purchase  and  sale  is  still  un- 
determined." The  demurrers,  with  sufficient 
definiteness,  question  the  sufficiency  of  these 
allegations  as  a  defense  to  the  action. 

We  have  no  hesitation  In  affirming  that  the 
plea  is  bad.  It  shows  no  lawful  excuse  what- 
ever for  the  alleged  failiu'e  to  perform  Its  al- 
leged corporate  duty.  In  the  first  place,  the 
fact  that  It  had  from  time  to  time  enlarged 
Its  worlu  and  Increased  its  water  supply,  up 
to  the  7th  day  of  October,  1890,  and  was  then 
negotiating  with  experts  to  bore  other  wells 
which  would  supply  all  necessary  demands 
for  water,  falls  very  far  short  of  showing 
that  it  had  done  its  duty  up  to  that  time.  In 
perfect  consistency  with  these  allegations,  the 
defendant's  plant  may  have  been,  from  its 
original  erection,  of  the  most  diminutive  and 
inadequate  character  and  extent,  and  the 
enlargement  of  Its  works  and  Increase  of  its 
water  supply  the  most  Insignificant,  involving 
gross  and  willfm  disregard  of  duty.  The 
plea,  to  be  good,  should  state  facts  which 
show,  as  a  necessary  conclusion,  that  it  dis- 
charged its  duty  under  the  circumstances,  or 
that  it  was  not  guilty  of  such  a  breach  of 


duty  as  is  alleged  against  It  Again,  the  plea 
states,  by  way  of  assumption,  without  ex- 
press averment,  that  some  sort  of  an  ordi- 
nance contract  had  been  entered  into  between 
the  defendant  and  the  dty  councU  of  Mont- 
gomery. When,  under  what  circumstances, 
what  terms,  and  by  what  authority,  on  the 
part  of  either  of  the  contracting  parties,  the 
contract  was  entered  into,  we  are  not  in- 
formed, except  as  to  what  we  got  from  the 
statement  in  the  plea  that  on  October  7,  1890, 
—about  a  year  and  a  half  before  this  petition 
was  filed,— "the  dty  council  of  Montgomery 
notified  defendant  that  It  (the  city  council  of 
Montgomery)  exercised  Its  option  to  purchase 
the  works  of  the  defendant,  as  it  bad  a 
right  to  do,  under  section  17  of  the  ordinance 
contract  between  the  said  city  council  of 
Montgomery  and  the  defendant;"  and  that 
defendant  "was  advised  that  it  was  not  au- 
thorized to  add  to  the  amount  In  any  way 
which  the  dty  council  of  Montgomery  would 
be  compelled  to  pay  as  the  price  of  said 
work."  We  are  so  devoid  of  Information  as 
to  the  nature  and  terms  of  the  contract,  and 
the  circumstances  under  which  it  was  entered 
Into,  that  we  can  pass  no  intelligent  judg- 
ment upon  the  power  of  the  dty,  as  a  mtmld- 
pal  corporation,  to  make  It,  or  the  rights  and 
duties  of  the  parties  imder  It  The  contract, 
without  more  in  reference  to  it  than  tbe  plea 
alleges,  exerts  no  Influence  on  this  case.  Pre- 
sumptively, the  defendant  had  no  authority 
to  enter  into  a  contract  which  would  disable 
it  to  perform  the  public  service  for  which  It 
was  chartered.  Its  franchise  was  to  furnish 
water  to  the  dty  and  the  residents  thereof, 
—a  duty  of  a  public  nature,— and,  without 
legislative  authority.  It  could  do  no  act  and 
make  no  contract  which  would  render  it  im- 
possible or  impracticable  to  discharge  that 
duty.  It  must  show  its  authority  in  the 
premises.  If  the  defendant  desires  to  plead 
specially  justification  or  excuse,  it  must  show, 
by  allegation  of  facts,  not  the  mere  assump- 
tions and  conclusions  of  the  pleader,  but 
facts  from  which  the  court  will  necessarily 
draw  the  conclusion  that  It  did,  under  all  the 
circumstances,  that  which  its  charter  engage- 
ment reasonably  required  of  It,  in  such  man- 
ner and  to  such  extent  that  the  court,  in  the 
exercise  of  a  sound  legal  discretion,  ought 
not  to  take  from  It  its  charter.  The  plea  Is 
bad,  and  the  dty  court  erred  In  ovemiling 
the  demurrer  to  It;  for  which  error  the  judg- 
ment is  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


aot  AU.  878) 
CRAFT  V.  WILCOX  et  al. 

(Supreme  Court  of  Alabama.    Feb.  7,  1894.) 

FbAUDCLEKT  CONVETAKCEB— SUBSEqUBNT  Cbei>- 
ITORS  — PlE  ADl  N  O. 

1.  The  bill  charged  that  the  debtor's  prior 
mortgage  was  fraudulent;  that  the  grantee 
knew  and  aided  the  debtor's  intent  to  defraud 
future  creditora;  tliat,  after  complainant's  claim 
was  reduced  to  judgment,  the  members  of  the 
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d^tor  flrm  anfl  others  tntjorporated,  and  the 
property  waa  sold  to  the  corporation,  subject  to 
the  mortgage,  for  stock  subscribed;  that  noth- 
ing was  paid  by  the  subscribers,  and  the  trans- 
fer was  made  to  defraud  complainant,  with  the 
knowledge  of  the  others;  that  the  corporation 
was  insolvent,  and  sold  out  the  proper^  to  G. 
and  S.,  who  were  now  in  possession;  that  O. 
and  8.  bought  on  credit,  with  knowledge  of  the 
corporation  8  insolvency  and  its  intent  to  hin- 
der and  defraud  complainant  Eeld,  that  the 
bill  had  equity. 

2.  A  bill  to  reach'  property  fraudulently 
conveyed  by  the  debtor  in  the  hands  of  a  sub- 
sequent grantee  is  not  multifarious  if  It  Join 
as  defendants  the  debtor  and  ail  persons  through 
whom  his  title  has  been  conveyed,  as  well  as 
the  present  holders. 

Appeal  from  chancery  court,  Conecuh 
county;  Jere  N.  Williams,  Chancellor. 

BUI  by  John  Craft  against  O.  W.  Wilcox  & 
Co.  and  others  to  subject  to  Us  judgment 
against  said  Wilcox  &  Co.  certain  property 
formerly  owned  by  them.  Demurrer  sustain- 
ed, and  bill  dismissed.  Complainant  appeals. 
Reversed. 

Richardson  &  Reese,  for  appellant  Fam- 
ham  &  Cmm,  for  appellees. 

COLEMAN,  3.  The  case  comes  up  from 
a  decree  sustaining  a  demurrer  to  the  bill. 
The  bill  was  filed  by  John  Craft  as  a  credit- 
or of  Q.  W.  Wilcox  &  Co.,  and  it  seeks  to 
have  set  aside  and  annulled  a  mortgage  of 
certain  propvty,  executed  by  the  debtor  to 
W.  D.  Brown  &  Co.,  and  several  subsequent 
grants  of  the  same  property.  All  of  said 
grantees  are  made  parties  defendant  The 
mortgage  to  W.  D.  Brown  &  Co.,  which  is  as- 
sailed as  fraudulent  and  Toid,  was  executed 
and  duly  filed  for  record  on  the  5th  of  June, 
1890.  On  the  Stli  of  August  1890,  two 
months  subsequent  to  the  execution  of  the 
mortgage  and  its  registration,  complainant's 
debt  was  contracted.  The  bill  is  filed  In  the 
name  of  John  Craft  and  on  behalf  of  aU 
other  creditors  who  may  come  In  and  make 
themselves  parties  complainants.  It  Is  aver- 
red, generally,  that  there  were  existing  cred- 
itors at  the  date  of  the  mortgage;  but  no  par- 
ticular debt  Is  mentioned,  and  no  creditor 
named,  and  none  have  come  in  and  requested 
to  be  made  parties  complainant  The  bill 
must  be  considered,  at  present  without  ref- 
erence to  any  other  creditors,  if  there  be  sux^. 
Voluntary  conveyances,  or  where  entered  Into 
with  a  fraudulent  Intent,  are  valid  between  the 
parties,  and  can  be  avoided  by  a  subsequent 
creditor  only  upon  averment  and  proof  of  ac- 
tual fraud,— that  It  was  executed  with  fraudu- 
lent Intent  and  for  the  fraudulent  purpose  of 
defeating  subsequent  creditors  in  the  collection 
of  their  dalm.  Seals  t.  Robinson,  75  Ala. 
363;  3  Brick.  Dig.  p.  515,  par.  119.  The  biU 
charges  that  the  mortgage  was  "without  valu- 
able consideration,  false,  simulated,  and  ficti- 
tious; that  the  grantee  had  Imowledge  of 
the  fraudulent  intent  of  the  grantor,  end  aid- 
ed the  purpose  and  the  Intent  to  defraud 
future  creditors."  The  averments  are  suffi- 
cient on  tills  point    niere  Is  a  statement  in 


the  bUl  not  altogether  In  harmony  wifli  the 
averment  and  that  Is  that  the  mortgagors 
"have  paid  on  said  Indebtedness  an  amonnt 
exceeding  three  thousand  dollars,  but  that 
W.  D.  Brown  &  Co.  claim  there  is  a  large 
balance  yet  due,  which  claimants  deny;"  but 
we  are  not  called  upon  to  consider  this  ques- 
tion, if  it  merits  consideration.  Complain- 
ant's claim  was  reduced  to  Judgment  October 
K,  1890.  Subsequent  to  this,  16th  of  Novem- 
ber, 1800,  G.  W.  Wilcox,  John  White,  and 
Caroline  White,  who  compose  the  firm  of  G. 
W.  Wilcox  &  Co.,  and  David  Corbett  and 
Charles  Cummins,  were  incorporated  as  the 
Peach  Bloom  Lumber  Corporation.  The  bill 
avers  that  "subject  to  the  mortgage  to  W. 
D.  Brown  &  Co.,  the  mortgaged  property 
was  sold  and  transferred  to  the  corporation 
In  payment  of  the  stock  subscribed;  that  in 
fact  nothing  was  paid  for  it  by  any  of  the 
subscribers  to  stock  or  corporators  or  corpora- 
tion, and  that  this  was  done  to  hinder,  delay, 
and  defraud  complainant  by  the  members  of 
the  firm  of  Wilcox  &  Co.,  which  was  known 
to  the  other  subscribers  for  stock  and  cor- 
porators; that  they  participated  in  the  f^ud, 
and  aided  In  the  fraudulent  purpose."  The 
bill  avers  that  the  corporation  was  insolvent 
and  ceased  to  do  business,  and  sold  out  the 
property  to  Wallls  Glover  and  W.  H.  Stewart 
&  Son,  and  that  Glover  and  Stewart  ore  now 
in  the  possession  of  the  property,  controlling 
and  claiming  It.  The  bill  avers  that  neither 
Myers,  nor  Glover  and  Stewart  &  Son,  nor 
Stewart,  "paid  any  valuable  consideration  to 
said  corporation;  and  that  said  purchase  was 
on  credit  with  the  knowledge  of  the  in- 
solvency of  the  corporation;  and  that  the  sale 
vras  made  to  hinder,  delay,  and  defraud  com- 
plainant It  does  not  cliarge  that  the  gran- 
tees from  the  insolvent  corporation  partici- 
pated In  the  fraudulent  intent  A  volimtary 
grantee  from  a  fraudulent  grantee  cannot 
dalm  to  be  an  innocent  purchaser.  The  fraud 
of  his  grantor  will  be  visited  upon  him.  The 
rights  of  an  innocent  grantee  in  property, 
who  purchased  from  a  fraudulent  grantw 
upon  a  credit  and  becomes  bound  for  the 
purchase  money,  is  not  raised  by  the  demur- 
rer, nor  is  the  want  of  consistency  in  these 
averments  presented.  See  Pickett  v.  Pipkin, 
64  Ala.  520;  Seals  v.  Robinson,  75  Ahu  371; 
McGhee  v.  Bank,  03  Ala.  192,  9  South.  734. 
The  specific  grounds  of  demurrer  are  (1)  that 
the  bill  is  multifarious;  (2)  thare  Is  no  equity 
in  the  bill.  Inasmuch  as  it  appears  that  the 
mortgage  was  executed  prior  to  the  contract 
of  the  debt  of  the  complainant  The  whole 
purpose  of  the  bill  Is  to  reach  and  condemn 
certain  property  conveyed  by  the  debtor  to 
the  satisfaction  of  complainant's  debt  The 
property  is  traced  tlu-ough  several  success- 
ive grantees  to  the  present  holders.  The 
conveyance  to  the  mortgagees  and  to  the  cor- 
poration and  corporators  are  charged  to  have 
been  made  with  fraudulent  Intent  in  which 
the  grantees  participated.  Actual  fraud  is 
avwred.    The  bill  aTera  that  the  sale  or 
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transfer  from  the  earpaciMon  and  from 
Myers  were  without  considoratlon.  The  bill 
has  equity,  and  is  not  objectionable  tm  the 
gronnd  of  mnltUarionsnees.  Beversed  and 
remanded. 


(in  Ala.  sh) 

McMILLER,  Jadge,  t.  BERRY. 

(Supreme  Court  of  Alabama.    Jan.  16,  1894.) 

Statutes — Titlis — ConstittitionaIi  Law. 

Act  Feb.  9,  1893,  entitled  "An  act  to  de- 
clare inoperative  an  act  entitled  'An  act  to 
change  the  bonndair  lines  I>etween  the  counties 
of  Talladega  and  Clay,  in  this  state,'  approved 
January  10,  1877,  and  to  provide  for  the  loca- 
tion of  the  Unes  between  said  counties,"  violates 
Const  art  4,  |  2,  providing  that  no  law  shall 
be  revived,  amended,  or  the  provisions  thereof 
extended  or  conferred,  fay  reference  to  its  title 
only. 

Appeal  from  city  oonrt  of  Tallad^ta;  John 
W.  Bishop,  Judge. 

Petition  by  Ann  Berry  for  mandamos  to 
O.  K.  McMUlor,  as  Judge  of  probate.  Grant- 
ed.   Respondent  appeals.    Affirmed. 

Xbe  petition  in  this  case  was  addressed  to 
the  Judge  of  the  city  court  of  l^alladega  coun- 
ty, and  prayed  that  a  peremptory  writ  of 
mandamus  be  issued  to  Hon.  O.  K.  McMiller, 
Judge  of  probate  of  Talladega  county,  Ala., 
to  compel  him  to  receive  and  file  as  an 
office  paper,  and  to  transmit  to  the  auditor  of 
the  state  of  Alabama,  together  with  his  cer- 
tificate that  he  believes  the  statements  there- 
in were  entitled  to  credit,  if  he  does  so  be- 
lieve, the  i>etitioner'8  application  for  the 
Ijoieflts  conferred  under  the  act  of  the  gen- 
eral assembly  entitled  "An  act  foe  the  relief 
of  Confederate  soldiers  end  sailors,  residents 
of  Alahama,  who,  frcKu  wounds  or  other 
causes,  are  now  unable  to  earn  a  livelihood, 
nnd  for  the  widows  of  such  as  were  killed, 
or  who  have  died  in  such  war,  and  have  not 
since  remarried,"  approved  February  13, 1891. 
Acts  1890-91.  p.  624.  The  allegations  of  the 
bill  set  forth  that  the  petitioner,  Ann  Berry, 
was  the  wife  of  one  John  Berry,  who  was  a 
fioldier  in  the  service  of  the  Confederacy,  and 
who  died  during  the  war,  while  in  such  serv- 
ice, from  disease  contracted  in  said  service; 
that  she  had  never  remarried;  that  she  was  a 
resident  citizen  of  Talladega  county,  Ala.; 
tliat  her  taxable  pr<9arty  does  not  exceed 
$400  in  value,  and  she  is  now  physically  un- 
able to  make  a  livelihood  by  labor;  and  that 
she  holds  no  office;  and  that  her  gross  in- 
come does  not  exceed  $400  per  annum.  It 
was  further  made  to  appear  In  said  petition 
that  she  had  filed  her  application  with  C  K. 
McMiller,  as  Judge  of  probate  of  Talladega 
county,  which  was  duly  sworn  to  before  him, 
by  which  she  asked  tor  the  benefit  of  the  act 
of  the  general  assembly  approved  February 
18,  1891,  the  title  of  which  is  copied  above; 
tltat  said  O.  K.  McMiller,  as  Judge  of  probate 
of  Talladega  county,  had  refused  to  file  her 
said  application  as  an  office  paper,  and  trans- 
mit a  copy  of  the  same  to  the  auditor  of  the 
state  of  Alabama  with  the  statement  that  he 


bedleves  the  said  oertifleate  ^titled  to  credit; 
that  this  refusal  was  wdely  upon  the  grounds 
tliat  the  said  petitioner  did  not  reside  in  Tal- 
ladega county,  and  that,  under  the  provisions 
of  the  act  of  the  genecal  assembly  of  Ala- 
bama entitled  "An  act  to  declare  Inoperative 
the  act  entitled  'An  act  to  change  the  bound- 
ary lines  between  the  counties  of  Talladega 
and  Clay  in  this  state,'  approved  January  10, 
1877,  and  to  provide  for  the  location  of  the 
lines  between  said  counties,"  approved  Feb- 
ruary 9,  1803,  (Acts  1892-93,  p.  343,)  the  peti- 
tioner was  a  resident  of  Clay  county.  It  was 
also  alleged  in  said  petition  that  the  petition- 
er resided  in  section  4,  towdshlp  20,  range  6 
east,  in  the  Coosa  land  district  In  answw 
to  the  rule  nisi,  which  was  issued  upon  the 
filing  of  the  petition,  the  respondent  admitted 
that  the  petitioner  was  in  aU  respects  entitled 
to  the  benefits  of  the  act  for  the  relief  of  the 
Confederate  soldiers  and  sailors,  residents  of 
Alabama,  etc.,  (Acts  1890-01,  p.  624;)  but  it 
was  denied  that  she  was  a  resident  of  Talla- 
dega county,  it  being  set  up  in  such  answer 
that  she  had  become  a  resid^it  of  Clay  coun- 
ty under  the  provisions  of  the  act  of  Febru- 
ary 9,  1898,  (Acts  1892-93,  p.  843.)  The 
cause  was  heard  upon  the  pleadings,  and  up- 
on an  agreed  statement  of  facts,  in  which 
the  facts  alleged  in  the  petition  were  agreed 
to  be  substantially  the  same  in  all  respects, 
except  that  the  petitioner  was  a  resident  of 
Talladega  coimty;  but  it  was  admitted  that 
the  section  on  which  the  petitioner  dwelt  in 
the  Coosa  land  district  was  in  Talladega 
county,  unless  said  section  was  merged  Into 
Clay  cotmty  under  the  act  of  the  general  as 
sembly  of  Alabama  approved  February  v, 
1893,  above  referred  to.  The  court,  in  its 
Judgment,  decreed  that  the  act  of  the  gener- 
al assembly  approved  February  9,  1893,  was 
unconstitutional,  as  vlolatlTe  of  section  2, 
art  4,  of  the  constitution,  and  ordered  that 
the  peremptory  writ  of  mandamus  be  issued 
to  O.  K.  McMiller,  Judge  of  probate  of  Talla- 
dega county,  in  accordance  with  the  prayer 
of  the  petitioner.  This  Judgment  is  appealed 
from,  and  the  same  is  assigned  as  error. 

O.  K.  McMiller.  in  pro  per.  C.  C.  Whlt- 
son  and  Knox  &  Bowie,  for  appellee. 

HEAD,  J.  The  act  entitled  "An  act  to  de- 
clare inoperative  an  act. entitled  'An  act  to 
change  the  boundary  lines  between  the  coun- 
ties of  Talladega  and  Clay  in  this  state,'  ap- 
proved January  10,  1877,  and  to  provide  for 
the  location  of  the  lines  between  said  coun- 
ties," approved  February  9,  1893,  (Pamph. 
Acts  1892-93,  p.  843,)  Is  violative  of  so  much 
of  section  2  of  article  4  of  the  constitution 
as  provides  that  no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended 
or  conferred,  by  reference  to  its  title  only; 
but  so  much  thereof  as  is  revived,  amended, 
extended,  or  conferred  shall  be  re-enacted 
and  published  at  length.  Rogers  v.  Torbut, 
68  Ala.  523;    Stewart  t.  Commlsalonera,  82 
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Ala.  209,  2  Sonth.  270;  Jndson  v.  City  of  Bes- 
semer, 87  Ala.  240,  6  South.  267;  Road  Co.  V. 
P'Donnell,  87  Ala.  378,  6  South.  119;  Stew- 
art T.  State,  (Ala.)  13  South.  943.  The  act  Is 
of  such  character  that  no  part  of  It  can  stand 
and  be  administered  without  the  rest.  There 
was  no  error,  therefore,  in  the  ruling  of  the 
circuit  court,  and  its  Judgment  is  affirmed. 
Affirmed. 


(102   AU.   241) 

EDINBUKGH  AMBEICAN  LAND  MOKTG. 

CO.,  Limited,  v.  PEOPLES  et  al. 
(Snpreme  Court  of  Alabama.    Jan.   16,  1894.) 

MORTOAGIE  OF  HOMESTEAD  —  ACKITOWLEDOMENT — 

JusTiOE  OF  Peace  —  Jdrisdiction  —  Embezzle- 
ment BT  AOBNT — LlABILlTT  OF  FBINCIPAI/. 

1.  A  mortgage  of  a  homestead  was  Toid, 
where  the  certificate  of  the  wife's  adinowledg- 
ment  stated  that  it  was  made  in  H.  coanty, 
before  a  justice  of  the  peace  of  H.  county, 
whereas  such  justice  took  the  acknowledg- 
ment and  made  the  certificate  at  the  homestead, 
in  O.  county. 

2.  An  applicant  for  a  loan,  who  agreed  to 
pay  M.,  as  nis  attorney,  a  reasonable  fee  for 
taking  the  application,  conducting  the  corre- 
spondence, making  an  abstract  of  title,  and  se- 
curing and  paying  over  the  money,  was  liable 
for  the  amount  of  the  loan  where  M.,  on  re- 
ceiving It,  embezzled  it,  and  fled  the  country. 

Appeal  from  chancery  court,  Geneva  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Bill  by  the  Edinburgh  American  Land 
Mortgage  Company,  Limited,  against  John  W. 
Peoples  and  others,  to  foreclose  a  mortgage. 
Cross  bill  to  set  aside  the  mortgage.  From  a 
Judgment  dismissing  the  bill,  and  setting 
aside  the  mortgage,  complainant  appeals. 
Modified. 

The  mortgage  sought  to  be  foreclosed  by 
the  blU  was  one  executed  by  John  W.  Peo- 
ples and  his  wife,  Martha  A.  Peoples,  and 
was  given  to  secure  a  loan  of  money  made  by 
the  complainant  to  the  said  John  W.  Peoples. 
The  land  contained  in  the  mortgage  was  the 
homestead  of  the  mortgagor,  contained  160 
acres,  and  was  worth  less  than  $2,000.  The 
defendants  answered  the  bill,  alleging  the 
fact  that  the  mortgage  was  null  and  void  as 
a  conveyance  of  the  homestead  in  that  the 
officer  before  whom  the  acknowledgment  of 
the  wife  was  made  was  an  officer  of  Henry 
county,  while  the  acknowledgment  was  taken 
and  made  in  Geneva  county;  and  the  defend- 
ants prayed  that  their  bUI  be  taken  as  a  cross 
bill,  and  that  the  mortgage  be  declared  null 
and  void,  and  the  notes  canceled. 

M.  E.  MlUigan,  for  appellant  T.  M.  Espy, 
for  appellees. 

STONE,  C.  J.  The  present  litigation  origi- 
nated In  a  bill  filed  by  the  appellant  to  fore- 
close a  mortgage  having  the  signatures  of 
John  W.  Peoples  and  Martha  A.  Peoples,  his 
wife.  Other  persons  were  made  parties  de- 
fendant, on  the  allegation  that  they,  too, 
claimed  to  be  mortgagees,  or  asserted  some 
interest  in,  or  lien  on,  the  land  which  the  ap- 
pellant sought  to  have  sold  In  the  foreclosure 


proceedings;  and  two  cross  bills  were  filed, 
each  of  which  prayed  relief  antagonistic  to 
that  claimed  by  appellant.  There  was  a  de- 
cree on  all  the  issues  presented,  denying  all 
relief  to  complainant  In  the  original  suit,  but 
granting  some  relief  under  the  cross  bills. 
From  that  decree  the  Land  Mortgage  Com- 
pany alone  appealed  to  this  court,  and  alone 
assigns  as  error  that  "the  court  below  erred 
In  rendering  the  final  decree  in  said  cause." 
We  will  consider  the  questions  presented  only 
to  the  extent  the  decree  affects  the  Interests 
of  the  Edinburgh  Amwlcan  Land  Mortgage 
Company,  Limited. 

The  real  estate  described,  and  claimed  to 
have  been  conveyed,  in  the  mortgage,  is  situat- 
ed in  Geneva  county,  and  contains  160  acres, 
—neither  more  nor  less.  It  Is  clearly  proved, 
and  nowhere  denied,  that,  at  the  time  the 
mortgage  was  executed,— May  26,  1891,— Peo- 
ples resided  on  the  lands  as  his  home,  that  he 
was  a  married  man,  and  that  the  tract  was 
worth  less  than  $2,000.  The  certificates  of  ac- 
knowledgment of  the  execution  of  the  mort- 
gage declare  on  their  face  that  each  of  them 
was  made  In  Henry  county,  and  before  a  no- 
tary public  and  ex  officio  Justice  of  the  peace 
of  that  county.  This  was,  and  is,  the  only 
certificate  of  acknowledgment  of  the  execu- 
tion of  the  mortgage,  either  by  John  W.  Peo- 
ples or  Martha  A.  Peoples,  his  wife.  The 
certificate  of  acknowledgment  is  in  the  exact 
form  prescribed  by  the  statute  for  the  execu- 
tion of  the  conveyance  of  a  homestead  by  hus- 
band and  wife.  Code  1886,  {  2508,  and  form. 
The  language  employed  is  above  criticism. 
The  proof  is  full  and  uncontradicted  that  the 
acknowledgment  was  taken  and  certified  at 
the  home  of  Peoples,  in  Geneva  county,  the 
Justice  of  the  peace  of  Henry  county  going 
into  Geneva  county  for  that  purpose.  It  is 
contended  for  appellant  that,  the  certificate 
being  In  statutory  form,  and  by  an  officer 
having  authority  to  take  such  acknowledg- 
ment—in other  words,  being  free  from  Imper- 
fection on  Its  face,— testimony  win  not  be 
received  to  contradict  the  recital  that  Mrs. 
Peoples,  being  examined  separate  and  apart 
from  her  husband,  appeared  before  the  offi- 
cer, was  known,  or  made  known,  to  him,  and 
"acknowledged  that  she  signed  the  same  of 
her  own  free  will  and  accord,  and  without 
fear,  constraint,  or  threats  on  the  part  of  the 
husband."  This  is  certainly  the  general  rule, 
and,  to  a  certain  extent.  Is  unquestionably 
sound.  Miller  t.  Marx,  55  Ala.  322;  Moses 
T.  Dade,  58  Ala.  211;  Rogers  v.  Adams,  66 
Ala.  600;  Moog  T.  Strang,  69  Ala.  98;  Van- 
cleave  r.  Wilson,  73  Ala.  387;  Downing  v. 
Blah-,  76  Ala.  216;  Dent  v.  Long,  90  Ala.  172, 
7  South.  640;  Shelton  v.  Aultman  &  Taylor 
Co.,  82  Ala.  316,  8  Sonth.  232.  It  is  equally 
well  settled  that  when  there  is  no  certificate 
of  such  acknowledgment  by  the  wife,  or  there 
is  a  substantial  defect  in  the  acknowledg- 
ment, or,  rather.  In  the  certificate  thereof, 
such  conveyance  of  the  homestead  Is  abso- 
lutely ineffectual.    Scott  t.  Simons,  70  AJa. 
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852;  Alford  T.  Lehman,  76  Ala.  526;  Crim  t. 
Nelms,  78  Ala.  604;  Strauss  y.  Harrison,  79 
Ala.  324;  StrlpUn  v.  Cooper,  80  Ala.  256; 
Ricbardson  v.  Iron  Ck).,  90  Ala.  266,  8  South. 
7;  Daniels  v.  Lowery,  92  Ala.  619,  8  South. 
352;  Iron  Co.  v.  Richardson,  94  Ala.  629,  10 
South.  144.  We  hare  held  that  no  matter 
how  formal  the  certificate  may  be,  nor  how 
imquestloned  the  jurlsdlctloa  of  the  ofiBcer 
may  be  shown  to  be,  if  In  fact  the  wife  did 
not  appear  before  the  officer,  the  certificate 
is  worthless;  and  the  fact  that  she  did  not 
so  appear  before  the  officer  may  be  shown  by 
extrinsic  proof.  Barnett  v.  Proskauer,  62  Ala. 
486;  Grlder  v.  Mortgage  Co.,  (Ala.)  12  South. 
775,  and  authorities  cited.  The  jurisdiction 
of  an  officer  elected  and  appointed  is  local. 
It  is  confined  to  the  territorial  area  for  which 
he  is  commissioned.  Within  that  territorial 
area,  whether  large  or  small,  he  can  perform 
official  functions.  Outside  of  it  be  is  a  pri- 
vate person,  baring  no  official  power  or  juris- 
diction. An  act  done  by  him  beyond  the 
boundaries  of  his  local  jurisdiction,  no  matter 
bow  formal  he  may  make  it  appear,  Is  a  sheer 
usiupation,  having  no  official  yalidity;  and 
this  is  true  of  official  trust,  from  the  highest 
to  the  lowest  1  Am.  &  Ehig.  Enc.  Law,  146, 
note  2;  Share  ▼.  Anderson,  7  Serg.  &  R.  43; 
Bradley  v.  West,  60  Mo.  33;  KacklefT  v.  Nor- 
ton, 19  Me.  274;  Code  1886,  {{  840,  1112. 

In  ordering  the  appellant's  mortgage  to  be 
surrendered  up  and  canceled  the  chancellor 
did  not  err.  It  was  void  as  an  attempt  to 
couTey  the  homestead,  and  fastened  no  lien 
on  the  property  conveyed.  But  the  decree 
went  further.  It  not  only  ordered  the  mort- 
gage to  be  canceled,  but  decreed  that  "the 
notes  ezecnted  by  him,  [Peoples,]  and  made 
payable  to  the  Loan  Company  of  Alabama, 
be  held  and  declared  null  and  void,  and  that 
the  same  be  delivered  to  the  register  of  this 
court  to  be  canceled."  At  the  inception  of 
the  negotiation  which  led  to  the  loan  and 
mortgage,  the  subject  of  this  suit,  Peoples,  the 
borrower,  made  a  written  application  for  the 
loan.  In  that  application  we  find  the  follow- 
ing clause:  "I  agree  to  pay  J.  W.  V.  Man- 
ghen,  of  Dale  county,  Alabama,  as  my  attor- 
ney, $10  as  a  reasonable  fee  for  taking  this 
application,  conducting  correspondence,  and 
making  ample  abstract  of  title  to  my  land, 
and  securing  and  paying  over  the  money," 
etc.  This  preceded  the  execution  of  the  m<^- 
gage  and  the  pajring  out  of  the  money  by  the 
Loan  Company.  The  loan  was  agreed  on, 
and  Alanghen  received  the  money,  but  embez- 
zled it  and  fled  the  country.  This  power  and 
authority  authorized  Manghen,  as  the  agent 
and  attorney  of  Peoples,  to  receive  the  mon- 
ey from  the  Loan  Company,  and  Peoples 
must  bear  the  loss  of  his  fraud  and  embezzle- 
ment. The  chancellor  erred  in  decreeing  that 
the  notes  be  surrendered  up  and  canceled, 
and  to  that  extent  his  decree  is  modified  and 
annulled.  In  all  other  respects  presented  by 
this  appeal  it  is  affirmed.  Corrected  and  af- 
firmed. 

V.14SO.U0.13— 42 


OM  Ala.   3S) 
KELLY  V.  BTSTER. 
(Supreme  Court  of  Alabama.    Jan.  30,  1894.) 
Landlokd  and  Tenant— Lien  on  Cbop— En- 

FORCEHENT  AGAINST  TBIBD  PERSON. 

1.  A  complaint  for  conversion  of  cotton  on 
which  "plaintiff  had  a  Hen  for  rent  and  ad- 
yances,"  not  demurred  to  for  failure  to  set  out 
the  facts  from  which  the  lien  resulted,  is  suffi- 
cient as  one  in  case,  and  will  sustain  proof  of 
the  relation  of  landlord  and  tenant  between 
plaintiff  and  the  grower  of  the  cotton,  and  of 
notice  thereof  to  defendant. 

2.  The  relation  of  landlord  and  tenant  maj 
be  shown  by  production  of  a  note  for  the  rent. 

3.  Notice  to  a  third  person  of  the  existence 
of  the  relation  of  landlord  and  tenant  during  a 
certain  year  may  be  shown  by  proof  that  the 
tenant  had  rented  the  same  land  the  two  pre- 
ceding years,  that  said  third  person  had  paid 
the  rent  for  him  for  those  years,  tliat  the  ten- 
ant's possession  continned  thereafter  without 
change,  and  that  the  landlord  actually  told  said 
third  person  of  the  lease  for  the  year  in  qaes- 
tion. 

4.  In  an  action  against  one  who  has  cou- 
verted  a  tenant's  crop,  and  so  deprived  plaintiff 
landlord  of  his  lien,  defendant  cannot  question 
plaintiff's  title  to  the  land. 

5.  Nor  can  he  show  that  he  had  a  mortgage 
on  the  crop,  if  he  knew  of  the  existence  of  the 
relation  of  landlord  and  tenant. 

6.  One  who  buys  the  crop  of  a  tenant, 
knowing  him  to  lie  such,  is  l>ound  to  inquire  as 
to  the  existence  of  a  landlord's  lien  on  the  crop. 

Appeal  from  chrcult  court,  Lawrence  coun- 
ty; H.  O.  Speake,  Judge. 

Trespass  on  the  case  by  W.  S.  Eyster 
against  Terrence  Kelly.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Affirmed. 

The  complaint  iu  this  case  was  In  the  fol- 
lowing language:  "The  plaintiff  claims  of 
the  defendant  the  snm  of  two  hundred  dol- 
lars for  that  whereas,  in  or  about  the  montb 
of  December,  1890,  or  January,  1801,  defend- 
ant moved  or  caused  to  be  moved,  and  con- 
verted to  his  own  use,  five  bales  of  cotton,  on 
which  plaintiff  had  a  lien  for  rent  and  advan- 
ces. And  plaintiff  avers  that  defendant  had 
knowledge  of  the  existence  of  such  lien  at 
the  time  he  moved  or  converted  said  cotton, 
and  that  by  said  removal  or  conversion  said 
lien,  and  the  remedy  for  its  enforcement, 
were  lost,  to  plaintiff's  damage  two  hundred 
dollars."  Issue  was  joined  on  the  plea  of 
the  general  issue.  The  tendencies  of  the  evi- 
dence are  sufficiently  stated  in  the  opinion. 
On  the  examination  of  the  plaintiff  as  a  wit- 
ness in  his  own  behalf,  he  testified  that  he 
rented  lands  to  I*  C.  McVay,  Jr.,  for  the  year 
1890,  and  had  never  received  any  rent  for 
said  land.  The  defendant  objected,  and  mov- 
ed the  court  to  exclude  from  the  jury  any 
testimony  tending  to  establish  the  relation 
of  landlord  and  tenant  between  plaintiff  and 
L.  0.  McVay,  Jr.,  "because  the  complaint 
does  not  set  out  any  such  relation."  The 
court  overruled  this  objection,  and  the  de- 
fendant duly  excepted.  The  witness  then 
testified  that  there  was  a  written  contract  of 
lease  between  bim  and  the  said  McVay,  and 
offered  the  same  in  evidence.  The  defend- 
ant objected  to  the  Introduction  of  said  con- 
tract of  lease  "because  the  complaint  does 


Digitized  by 


Google 


658 


sourmiBzr  bepobteb,  yol.  14. 


(Ala. 


not  allege  the  existence  of  the  relation  of 
landlord  and  tenant,"  and  duly  excepted  to 
the  court's  ovemiUng  his  objection.  The 
plaintiff  was  then  asked  If  the  said  McVay 
was  in  possession  of  the  same  property  prior 
to  1890,  to  which  qnestion  the  defendant  ob- 
jected because  it  was  illegal  and  irreleyant, 
and  duly  excepted  to  the  court's  overruling 
his  objection.  The  witness  answered  that  he 
was.  The  defendant  objected,  and  moved  to 
exclude  this  answer,  and  duly  excepted  to  the 
court's  overruling  this  objection  and  motion. 
The  plaintiff  was  then  asked  'If  the  defend- 
ant, KeUy,  paid  the  plaintiff,  McVay,  rent  for 
the  years  1888  and  1S89."  The  defendant  ob- 
jected to  this  question,  and  excepted  to  the 
court's  overruling  his  objection.  The  wit- 
ness answered  that  be  did.  The  defend- 
ant duly  excepted  to  the  court's  overml- 
ing  his  motion  to  exclude  this  answw  from 
the  jury.  This  last  question  was  prefaced 
with  the  statement  made  to  the  court  that 
the  plaintiff  "expected  to  show  by  the  wit- 
ness that  there  had  been  no  change  in  the 
possession  of  the  premises  in  the  year  1890, 
and  that  the  defendant  knew  this  'fact" 
The  plaintiff,  on  being  asked  if  he  told  the 
defendant  that  McVay  was  under  contract 
with  him  for  the  rent  of  the  premises  during 
1890,  answered  that  he  had;  and  to  this 
question  and  answer  the  defendant  separate- 
ly objected,  and  separately  excepted  to  the 
court's  overruling  each  of  his  objections. 
The  court  permitted  the  plaintiff,  against  the 
objection  and  exception  of  the  defendant,  to 
introduce  In  evidence  a  note  purporting  to 
have  been  given  by  the  said  McVay  to  the 
plaintiff  for  the  rent  of  the  lands  in  1890. 
On  the  cross-examination  as  a  witness,  the 
plaintiff  was  asked  if  the  defendant  "was 
owner  of  the  said  lands  rented  to  said  Mc- 
Vay In  the  year  1890,  and,  if  not,  what  in- 
terest he  had  In  said  lands."  The  court  sus- 
tained the  plaintiff's  objection  to  this  ques- 
tion, and  the  defendant  duly  excepted.  The 
defendant,  being  introduced  as  a  witness,  of- 
fered in  evidence  a  mortgage  purporting  to 
be  duly  executed  and  acknowledged  by  said 
L.  C.  McVay,  Jr.,  to  the  defendant,  "to  secure 
an  indebtedness  to  the  defendant  from  said 
McVay  of  1700,  which  said  mortgage  con- 
veyed the  place  on  wWch  the  said  McVay 
lived,  together  with  the  crops  raised  by  him 
and  others  in  the  year  1890."  The  plaintiff 
objected  to  the  introduction  of  the  said  mort- 
gage in  evidence  because  It  was  irrelevant 
and  immaterial,  and  because  the  defendant 
did  not  connect  It  with  the  cotton  received  by 
him.  The  court  sustained  the  objection,  and 
the  defendant  duly  excepted.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  the  fol- 
lowing written  charges,  and  to  the  giving  of 
each  of  them  the  defendant  separately  ex- 
cepted: (1)  "If  you  believe  from  the  evi- 
dence that  Kelly  did  not  know  that  Eysto* 
tmd  a  lien  for  rent  upon  the  cotton  raised 
upon  the  rented  premises,  and  at  the  same 
time  had  notice  of  facts  which,  if  he  had  por- 


■ned,  would  have  enabled  him  to  have  ascer- 
tained its  existence,  he  could  not  claim  pro- 
tection against  said  lien."  (2)  "I  charge  you 
that,  under  the  evidence  In  this  case,  that 
McVay  was  Byster's  tenant,  and  that  Kelly 
knew  that  be  was  such  tenant"  Upon  the 
return  of  the  verdict  of  the  jiu-y,  the  defend- 
ant moved  in  arrest  of  judgment  on  certain 
specified  grounds,  which  motion  was  over- 
ruled by  the  court  Thereupon,  the  defend- 
ant moved  the  court  to  grant  a  new  trial, 
on  the  grounds  (1)  that  the  verdict  was  con- 
trary to  the  evidence;  <2)  that  the  verdict 
was  contrary  to  the  law  as  given  In  the 
court's  charge  to  the  Jury;  (3)  the  verdict 
was  contrary  to  the  law  and  the  evidence; 
(4)  that  the  court  erred  in  giving  the  charge 
numbered  1,  requested  by  the  plaintiff.  This 
motion  was  overruled,  and  the  defendant 
duly  excepted. 

O.  M.  Sherrod  and  Thos.  R.  Rouehac,  for 
appellant    John  O.  Eyst^,  for  appellee. 

McCIiELIiAN,  J.  The  complalht  1q  this 
cause  claims  damages  for  that  the  defendant 
Kelly,  removed  or  caused  to  be  removed,  and 
converted  to  his  own  use,  certain  five  bales  of 
cotton,  on  whldi  plaintiff  had  a  lien  for  rent 
and  advances,  by  which  said  removal  or  con- 
verslMi,  it  is  averred,  said  lien  was  destroyed, 
and  the  remedy  for  its  oiforcement  was  lost: 
the  defendant  having,  it  is  further  alleged, 
notice  or  knowledge  of  said  lien.  It  is  not 
averred  that  the  cotton  was  tlie  property  of 
plaintiff,  or  that  the  defendant  converted  any 
property  of  the  plaintiff.  It  is  therefore  not 
conc^vable  that  the  complaint  could  be  rea- 
sonably construed  to  be  in  trover.  On  the 
other  hand,  its  averments  present  a  case  for 
damages  consequent  upon  the  wrongful  de- 
privation of  power  to  assert  a  right  The  wrong 
done  was  in  the  removal  of  the  cotton,  but 
this  did  not  per  se,  inflict  the  injury.  Tliat 
resulted  mediately  and  consequentially  from 
the  further  tact  that  plaintiff  had  a  lien  on 
the  property.  The  appropriate  action  was 
case.  The  only  action  stated  is  case.  If  the 
statement  is  defective  at  all,  the  insufficiency 
lies  in  the  manner  of  It  and  not  in  the  matter, 
—in  the  statement  of  the  existence  of  a  Uen 
as  a  conclusion  of  law.  Instead  of  a  statement 
of  the  facts  upon  which  the  lien  arose  and 
exists;  and  this  infirmity,  demurrer  being 
pretermitted,  was  waived  by  the  plea  of  not 
guilty.  As  the  issue  was  made,  the  com- 
plaint for  all  practical  purposes,  waa  a  peiv 
fectly  good  one  in  case. 

Under  the  general  issue,  upon  which  the  case 
was  tried,  it  was  entirely  competent  for  the 
plaintiff  to  prove  the  relation  of  landlord  and 
tenant  between  himself  and  McVay,  and 
knowledge  or  notice  of  that  fact  on  the  part  of 
the  defendant  aa  going  to  show  that  the  latter 
knew  of  the  existence  of  the  plaintiff's  Uen 
on  cotton  raised  by  McVay  on  the  rented  land. 
The  lease  and  McVay's  note  for  the  rental  of 
1890  were  properiy  received  to  show  the  rela- 
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tlon.  And  the  fticiB  that  HcVay  rented  the 
•ame  land  from  the  plaintlfl  for  the  yearn 
1888  and  1889;  that  defendant  knew  this,  and 
paid  the  rent  of  the  tenant  for  those  years; 
that  his  possesslMi  oontUraed  into  and  during 
the  year  1880,  without  any  change;  and  that 
Idalntur  actually  told  defendant  of  the  lease 
for  that  and  the  succeeding  two  years,— were 
properly  admitted  to  show  defendant's  knowl- 
edge of  the  relation.  Whether  plaintiff  had 
title  to  the  land  was  not  a  pertinent  Inquiry 
In  this  case.  Without  title,  he  would  still 
have  been  McVay's  landlord,  and  would  still 
have  had  the  ralnable  right  to  collect  the 
rental  agreed  npon  by  the  oiforcement  of  a 
landlord's  lien  npon  crops  grown  on  the  place. 

Defendant's  relaticm  to  McYay,  in  respect 
of  crops  grown  on  other  lands,  his  claims 
against  the  aamo,  and  his  rights  as  to  the 
manna-  of  their  enforcement,  had  no  per- 
tinency to  the  issues  in  this  case.  Whether 
McVay  owed  him  or  not,  and  wlKther  his 
debt,  if  any,  was  secured  by  a  mortgage  on 
the  croiM  of  other  lands  or  not,  he  was  liable 
In  this  action,  if  he  removed  cotton  raised  on 
this  land,  having  notice  of  the  fact  and  of 
plalntUTs  Uen;  and  if  he  did  not  remove  or 
convert  such  cotton,  or  did  remove  or  convert 
it  without  notice  of  its  coming  from  this  land, 
and  of  the  lien,  he  would  not  be  liable,  wholly 
regardless,  in  either  case,  of  his  rights  in 
respect  of  crops  from  other  lands.  That  cot- 
ton was  received  by  him  from  McTay,  or  that 
proceeds  of  cotton  wiilch  McVay  had  went 
to  his  benefit,  is  not  controverted.  His  right 
to  the  cotton  or  its  proceeds,  as  against 
McVay,  is  not  controverted.  Whatever  the 
nature  or  evidence  of  that  right  may  have 
been,  he  had  no  right,  as  against  the  plalntUf, 
if  the  cotton  was  the  produce  of  plaintifrs 
land;  and  evidence  of  Its  nature  could  shed 
no  light  on  the  inquiry  aa  to  whence  the 
cotton  came,  or  as  to  notice  of  its  being  sub- 
ject to  plaintiff's  lien.  The  court  therefore 
Iffoperly  excluded  evidence  of  the  mortgage 
executed  by  McVay  to  defendant. 

We  find  evidence  in  this  record  tending  to 
show  that  McVay  shipped  cotton  to  defend- 
ant's factors  in  Memphis,  Tenn.;  that  ttds 
cotton,  or  the  greater  part  of  it,  was 
raised  on  plalntUTs  land,  and  was  subject  to 
his  lien  for  rent;  that  defendant  knew  this; 
that  the  shipment  was  made  with  his  knowl- 
edge, in  his  interest,  for  his  benefit;  and  that 
be  received  credit  for  the  proceeds  of  the 
same,  if  he  did  not,  indeed,  have  the  cotton 
Itself  entered  on  his  account  with  his  factors. 
There  was  evidence  from  which  the  jury 
might  have  been  justified  in  finding  that  he 
procured  the  shipment  to  be  made  In  McVay's 
name,  thereby  hlmsdf.  In  legal  sense,  destroy- 
ing the  remedy  for  the  enforcement  of  plain- 
tiff's lien.  It  was  uncontroverted  that  Kelly 
knew  of  the  relation  ot  landlord  and  tenant 
between  plaintiff  and  McVay.  Knowing  this, 
be  bad  notice  of  tada  which  diould  have 
excited  his  Inquiry  as  to  the  existence  of  a 
Uen  in  plaintiff's  favor  on  crops  grown  on  the 


leased  land.  Such  notice  1i  equivalent  to 
knowledge.  Qiarge  1  given  for  plaintiff, 
when  referred  to  the  evidence,  asserts  only 
this.  If  it  involved  a  tendency  to  mislead, 
this  should  have  been  corrected  by  a  request 
for  an  explanatoi7  instruction. 

The  second  charge  is  the  simple  assertion 
of  a  fact  Plaintiff  testified  that  he  informed 
defendant  that  McVay  was  his  tenant  The 
drcumstancea  go  to  show  that  defendant 
knew  <tf  the  tenancy,  and  the  defendant  tm- 
equivocally  swore  that  he  did  know  of  it  We 
are  unable  to  see  how  the  omission  of  an 
hyiMthesis  from  this  charge,— the  failure  to 
predicate  the  instruction  on  the  jury's  belief 
of  the  uncontroverted  evidence  given  by  each 
party,  even  if  that  were  ordinarily  necessary, 
—could  iwssibly  have  prejudiced  the  defend- 
ant To  the  contrai7,  it  seems  dear  to  us 
that  it  could  and  did  not  So  that  the  omis- 
Blcax  of  the  hypothesis,  if  error,  was  without 
Injury  to  the  appellant 

With  the  views  we  have  expressed  as  to  the 
tendencies  of  the  evidence  in  plaintiff's  favor, 
—tendencies  which  are  not  satisfactorily  re- 
butted,—and  the  application  of  the  rules 
which  govern  us  on  motions  for  new  trialSy 
we  cannot  do  otherwise  than  concur  in  the 
propriety  of  the  circuit  court's  action  in  deny- 
ing defendant's  motion  for  a  new  trial.  Cobb 
V.  Malone,  82  Ala.  630,  9  South.  738. 

Affirmed. 


(in  Aim.  64»> 
WINTBK  V.   OITT   OOUNCIL  OF   MONT- 

OOMBRY. 
(Supreme  Conrt  of  Alabama.    Jan.  18,  1894> 

Afpb^l^bls  OsDEns— Taxation  —  Redeuptiok— 
Tina  OF  RiDsuPTioHiui— Brjoinino  Bali  foe 
Taxbb. 

1.  An  appeal  does  not  lie  from  an  order  of 
the  chancellor,  made  in  vacation,  disctiarnng 
an  injunction.  Bx  parte  Sayre,  11  South.  378, 
95  Ala.  288,  followed. 

'2.  Where  no  answer  was  filed  to  a  bill  for 
an  injunction,  and  the  gronnds  of  an  order  di»- 
golving  it  are  not  stated,  an  appeal  will  he  con- 
fined to  the  equities  of  the  bill  aa  they  appear  on 
the  face. 

8.  Where  land,  sold  for  taxes,  was  redeemed 
by  the  delinqaent,  it  became  subject  to  the  lien 
of  prior  delinquent  taxes,  though  the  sale  con- 
ferred a  clear  title  to  th^  purchaser. 

4.  Complainant's  land  was  sold  to  T.  for 
delinquent  city  taxes  for  1884;  complainant 
redeemed  from  T.  who  bad  purchased  aa  com- 
plainant's agent;  T.  having  made  default  aa  to 
state  taxes  while  apparent  owner,  the  state 
■old  the  land  to  F.,  and  complainant  redeemed 
from  F.'a  hdrg.  Held,  that  the  purchase  by  F. 
was  for  the  benefit  of  complainant,  and  that  his 
title  was  built  on  the  defaults  of  complainant 
and  cranplainanf  s  agent,  and  could  not  free  the 
land  from  the  lien  of  delinquent  city  taxes 
wliich  accrued  prior  to  1884. 

Appeal  from  chancery  court  Montgomery 
county;   Jere  N.  Williams,  Judg& 

Bill  by  Mary  B.  Winter  against  the  city 
council  of  Montgomery,  to  enjoin  the  collec- 
tion of  taxes  aa  real  estate  of  complainant 
From  a  decree  dissolving  a  temporary  In- 
junction, complainant  appeals.    Affirmed. 
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The  bin  alleges,  that  complainaot  Is  a  mar- 
ried woman,  and  prior  to  the  year  1887,  was 
the  owner  of  the  real  property  in  the  city  of 
Montgomery,  which  is  de8cril>ed  in  the  bill; 
that  prior  to  the  year  1887,  said  property  was 
sold  for  taxes,  by  the  tax  collector  of  Mont- 
gomery comity  and  was  purchased  by  him  in 
the  name  and  for  the  state  of  Alabama;  that 
afterwards,— on  the  24th  of  February,  1888,— 
the  auditor  of  the  state  sold  said  lands  to 
Cliarles  L.  Flint,  and  conveyed  to  him  all 
the  rlj^t,  title  and  interest  of  the  state  in 
the  same,  as  shown  by  his  deed  attached  to 
the  bill.  Said  deed,  after  reciting  the  pur- 
chase by  the  state  of  said  lands,  and  that 
"Charles  L.  Flint,  grantee  of  the  party  who 
owned  said  lands  at  the  time  of  said  sale,  did 
on  the  24th  February,  1888,  make  application 
to  the  auditor  of  the  state,  to  have  the  tax 
collector  of  said  county  assess  the  value  of 
said  lands,  and  the  taxes  on  the  same  for 
each  year  between  the  date  of  the  sale  of  said 
lands  and  the  date  of  said  application,"  and 
said  requirement  having  been  complied  with, 
as  provided  for  by  the  act  of  February  28, 
1887,  concluded  as  follows:  "Now,  therefore, 
I,  M.  C.  Burke,  as  auditor  of  the  state  of  Ala- 
bama, in  consideration  of  the  premises  and 
by  virtue  of  the  provisions  of  the  act  of 
February,  1887,  for  the  relief  of  parties 
whose  lands  have  t>een  sold  for  taxes,  do 
hereby  grant,  bargain,  sell,  alien  and  convey 
unto  the  said  Charles  L.  Flint,  all  the  right, 
title  and  interest  of  the  state  in  and  to  the 
following  described  lands,"  describing  them. 
It  is  further  averred,  that  prior  to  the  19th 
day  of  February,  1S91,  said  Flint  departed 
this  life,  and  on  that  date  complainant  pur- 
chased from  his  widow  and  his  only  heirs,  who 
were  adults,  all  the  right,  title  and  interest 
of  the  said  Flint  at  the  time  of  his  death,  as 
acquired  by  him  by  his  said  purchase  from 
the  state.  Their  deed  is  exhibited  to  the  bill, 
and  purports,  in  consideration  of  $1,192.66,  to 
rescind,  release  and  quitclaim  to  the  com- 
plainant ail  their  right,  titie  and  interest  in 
said  lands  which  had  been  acquired  by  the 
said  FUnt  under  and  by  his  deed  from  said 
auditor.  Complainant  further  stated  that 
about  the  1st  January,  1884,  the  dty  council 
of  Montgomery  filed  their  bill  in  the  said 
chancery  court  of  Mohtgomery,  against  com- 
plainant to  enforce  the  collection  of  taxes 
alleged  to  be  due  to  it  from  complainant,  on 
said  property,  accruing  between  the  years 
1873  and  1882,  inclusive,  and  that  under  said 
bill,  said  court,  in  August,  1884,  rendered  a 
decree  in  that  behalf  for  taxes  due  before 
that  year  on  said  lands  described  in  the  bill, 
for  the  payment  of  the  same  and  ordered 
their  sale,  if  said  decree  was  not  paid  as  di- 
rected; that  afterwards,  In  October,  1883, 
the  city  recorder  of  Montgomery  ordered  said 
lots  to  be  sold  for  taxes  alleged  to  be  due 
and  unpaid  to  the  city,  for  the  year  1884,  ac- 
cruing subsequently  to  the  taxes  embraced 
and  included  in  said  decree  of  August,  1884, 
aud  on  the  30th  of  November,  1885,  the  clerk 


of  said  dty  council  advertised  and  sold  the 
same,  and  Sallie  6.  Thorington  became  the 
purchaser  thereof,  paying  the  taxes  assessed 
against  them  for  1884,  and  all  interest,  char- 
ges and  costs  claimed  in  that  proceeding;  and 
said  clerk  gave  to  her  certificates  of  pur- 
cliase,  as  the  statute  required,  and  thereby 
cut  off  and  destroyed  all  liens  and  rights 
held  by  said  dty  council  of  Montgomery  for 
taxes  claimed  to  be  due  and  ddinquent  be- 
fore that  time.  It  is  further  alleged,  by  com- 
plainant, "that  as  an  act  of  precaution,  and 
to  remove  all  seeming  or  actual  doud  from 
her  titie  to  said  land,  in  so  far  as  the  same 
was  created  by  the  said  sale  of  the  dty  coun- 
dl  of  Montgomery  to  Sallie  O.  Thorington, 
she  has  redeemed  the  saxne  from  said  Thor- 
ington and  now  holds  the  same  under  her 
said  purchase  of  all  the  right,  titie  and  in- 
terest of  the  state  of  Alabama,  through 
Charles  L.  Flint  by  deed  as  aforesaid  from 
his  heirs  and  devisees  freed  from  all  the  taxes, 
costs  and  charges  now  attempted  to  be  set  up 
and  enforced  by  said  d^  council  of  Mont- 
gomery as'  aforesaid.  Yet,  notwithstanding 
the  setUement  of  said  decree  of  August,  1884, 
aforesaid,  in  the  manner  herdnbefore  stated, 
said  city  council  of  Montgomery  is  now  at- 
tempting to  enforce  and  coUebt  the  said  de- 
cree and  has  advertised  the  said  property  to 
be  sold  for  the  payment  of  said  decree,  on 
the  5th  day  of  June,  1893."  The  bill  prayed 
for  a  temi>orary  Injunction  against  the  exe- 
cution of  said  decree,  that  It  be  annulled  and 
declared  to  be  of  no  effect,  and  that  on  the 
final  hearing  of  the  cause,  the  Injunction  be 
perpetuated.  From  the  record  it  appears 
that  the  bill  was  sworn  to  by  J.  S.  Winter  be- 
fore Hon.  James  J.  Banks,  Judge  of  the  tenth 
Judicial  circuit,  on  the  2d  of  June,  1893.  It 
further  appears,  he  issued  his  fiat,  granting 
the  injunction  prayed  for,  on  "complainant 
entering  into  bond  in  the  sum  of  $300,  pay- 
able as  provided  by  law;"  and  the  bill  was 
filed  on  the  5th  June,  1893,  at  11K)5  o'dock 
a.  m.  The  injunction  was  also  Issued  and 
the  bond  executed,  that  date.  On  June  17, 
1893,  in  vacation,  the  defendant  moved  the 
court  to  discharge  and  dissolve  said  injunc- 
tion, but  on  what  grounds  does  not  appear. 
On  the  same  day,  the  complainant  having 
had  due  notice,  the  chancellor  at  chambers, 
ordered  and  decreed  that  the  injunction  he 
discharged,  "as  having  been  allowed  improp- 
erly, in  an  improper  case,"— and  further  de- 
creed that  said  injunction  be  dissolved.  FVom 
this  decree  the  complainant  appealed  to  this 
court,  and  assigns  as  error  said  decree  dis- 
charging and  dissolving  said  injunction. 

Famham  &  Crum,  for  appellant  BrlckeH, 
Semple  &  Gunter,  for  appellee. 

HAEALSON,  J.  In  the  case  of  Ex  parte 
Sayre,  95  Ala.  288,  U  South.  378,  we  held 
that  an  appeal  does  not  lie  from  an  order  of 
a  chancellor  made  in  vacation  discharging 
an  injunction.    According  to  that  ruling  this 
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case  is  not  before  us  on  appeal  from  the  or- 
der discharging  the  Injunction. 

The  decree  of  the  chancellor,  however,  not 
only  dlacharges,  bat  dissolves  the  injunction 
wlUch  had  been  granted.  Its  language  Is, 
"Upon  consideration  thereof,  •  •  *  It  Is 
now  here  ordered  and  decreed,  that  the  said 
injunction  be  and  the  same  Is  hereby  dis- 
charged, as  having  been  allowed  Improperly 
and  in  an  improper  case,  and  it  is  further  or- 
dered, that  said  injunction  also  be,  and  the 
same  is  hereby  dissolved."  The  grounds  up- 
on which  he  dissolved  the  writ  are  not  stat- 
ed. Motions  to  dissolve  proceed  necessarily 
on  (the  one  or  the  other,  or  both  of)  two 
grotinds,— either  for  want  of  equity,  or  on 
the  coming  In  of  the  answer  under  oath, 
denying  the  allegations  of  the  bill,  on  which 
its  equity  rests.  Code,  S  3532;  East  &  West 
R.  Co.  V.  East  Tennessee,  V.  &  O.  R.  Co., 
75  Ala.  275.  There  was  no  answer  filed 
here,  and  the  consideration  of  the  appeal 
must,  therefore,  be  confined  to  the  equities  of 
the  bill  as  appear  on  its  face. 

Coming  to  the  legal  principles  upon  which 
the  question  at  issue  is  to  be  determined,  we 
find  little  or  no  disagreement  in  the  text- 
boolcs  and  adjudicated  cases.  Mr.  Blaclc, 
supported  by  a  long  array  of  adjudications 
from  many  of  the  states,  lays  It  down,  that 
any  person  who  owes  a  duty  to  the  state  to 
pay  the  taxes  on  a  particular  tract  of  land, 
cannot  become  a  pnrcliaser  at  a  sale  of  the 
property  for  such  taxes;  or,  if  he  should.  In 
form,  buy  at  such  a  sale,  he  does  not  thereby 
acquire  any  right  or  title  to  the  property  bet- 
ter or  stronger  than  what  he  had  before,  but 
his  purchase  is  deemed  merely  as  a  mode  of 
paying  the  taxes,  and  leaves  the  title  in  pre- 
cisely the  position  it  would  have  occupied. 
If  the  payment  had  been  made  before,  In- 
stead of  after  the  land  was  put  up  for  sale. 
So,  he  proceeds,  "One  who  has  permitted  lots 
which  he  holds  to  be  sold  for  taxes  and  pur- 
chased by  his  agent,  and  who  has  obtained 
from  the  latter  a  transfer  of  the  certificate 
of  purchase,  after  the  agent  has  been  reim- 
biu-sed,  the  amount  paid  upon  bis  bid,  by 
collecting  the  rents,"— or,  be  might  have  add- 
ed, by  being  repaid  such  amount  In  money, 
by  way  of  redemption  of  the  tittle,— "and  has 
procured  from  him  the  tax  deeds,  for  the 
purpose  of  strengthening  his  title  to  the  lots, 
does  not  thereby  acquire  a  better  title  by  the 
tax  deeds."  Blade,  Tax  Titles,  f  273,  and 
authorities  cited;  Blackw.  Tax  Titles,  §S  566, 
581. 

It  is  everywhere  conceded  to  be  a  legal 
and  a  moral  duty  every  good  citizen  owes 
the  state  and  the  municipality  in  which  he 
resides,  to  pay  the  taxes  which  are  duly  and 
legally  assessed  against  his  property.  With- 
out this,  good  government,  and  a  due  admin- 
istration of  law,  in  which  every  one  Is  alike 
interested,  cannot  be  maintained  and  en- 
forced. The  disqualification  of  one  to  pur- 
chase land  at  a  tax  sale,  sold  for  the  purpose 
of  collecting  the  taxes  assessed  against  it, 


rests  upon  the  principle  that  he  Is  under  a 
legal  and  moral  duty  to  pay  the  taxes.  If 
he  cannot  do  this  directly,  by  becoming  him- 
self the  bidder  at  the  sale,  he  ought  not  to 
be  allowed,  and  cannot  be,  to  acquire  a  valid 
title  indirectly,  by  procuring  another  person 
to  do  for  Iilm  what  be  cannot  do  himself,— 
to  act  as  the  ostensible  bidder  at  the  sale, 
taice  the  certLQcate  of  purchase  and  the  tax 
collector's  deed,  and  assign  the  title  after- 
wards to  the  owner  on  his  refunding  the 
money  and  expenses,  and  thereby  derive  any 
advantage.  Such  an  arrangement,  as  has 
been  held,  if  not  positively  fraudulent  is,  at 
any  rate,  an  attempt  to  evade  the  law,  to 
which  courts  will  not  lend  their  countenance. 
The  principle  running  through  all  the  cases, 
says  Mr.  Burroughs,  "is  that  when  it  is  the 
duty  of  a  parl^  to  pay  the  taxes,  he'  cannot 
acquire  a  title  founded  on  his  own  default. 
He  cannot  build  a  title  on  his  own  neglect 
of  duty."  In  every  such  Instance,  the  own- 
er will  be  construed  as  Intending  to  dis- 
charge his  duty  by  relieving  the  estate  from 
the  incumbrances,  by  extinguishing  a  title 
under  a  sale  his  own  tardiness  and  neglect 
of  duty  had  made  necessary.  Burroughs, 
Tax'n,  352-354;  Blaclc,  Tax  TiUes,  }  276; 
Donnor  v.  Quart^mas,  90  Ala.  169,  8  South. 
715;  Thorington  t.  aty  Council,  88  Ala.  548, 
7  South.  363;  Bailey's  Adm'r  v.  Campbell, 
82  Ala.  345,  2  South.  646;  Jackson  v.  King, 
82  Ala.  433,  3  South.  232;  Johnston  v.  Smith, 
70  Ala.  108;  Frank  v.  Arnold,  73  Iowa,  370, 
35  N.  W.  453;  Lindley  v.  Snell,  80  Iowa,  103, 
45  N.  W.  726;   Vamey  v.  Stevens,  22  Me.  334. 

The  complainant,  in  filing  this  bill,  relies 
on  the  principle,  that  whenever  lands  are 
properly  sold,  for  unpaid  taxes  imposed  on 
the  lands  themselves,  the  purchaser  acquires 
the  fee,  (Jones  v.  Handle,  68  Ala.  25S;  Bur- 
roughs, Tax'n,  {  122;)  that  a  sale  of  such 
lands  frees  them  In  the  hands  of  the  pur- 
Chaser  from  any  and  all  liens  thereon  for  de- 
linquent taxes  for  former  years,  (2  Dcsty, 
Tax'n,  849;  Thorington  v.  City  Council,  su- 
pra.) In  the  case  last  cited.  It  was  held 
that  a  sale  of  land  for  unpaid  taxes  destroys 
the  lien  for  prior  unpaid  taxes,  of  which  no 
notice  weis  given  at  the  sale,  and  confers  a 
clear  title  on  the  purchaser,  if  he  bought  in 
good  faith,  for  his  own  benefit,  and  with  his 
own  money  and  not  by  fraud  or  collusion 
with  the  delinquent  taxpayer;  but,  if  the 
lands  are  redeemed  by  the  delinquent,  they 
again  become  subject  to  the  lien  for  prior 
taxes.  Let  us  then  apply  these  principles 
to  the  facts  of  this  case,  as  we  find  them 
averred  in  this  bill. 

For  a  Itetter  understanding  of  the  law  and 
the  facts.  It  is  proper  to  refer  to  two  acts  of 
the  legislature,  which  have  an  Important 
bearing,— the  one  entitled,  "An  act  to  regu- 
late the  sale  of  real  estate  for  unpaid  munici- 
pal taxes  in  the  city  of  Montgomery,"  ap- 
proved February  17,  1885,  (Acts  1884-85,  p. 
767,)  the  twelfth  section  of  which  provides, 
"that  the  certificate  of  the  purchaser  under 
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this  act,  Shan  aathortee  the  purchaser,  or  his 
assignee,  to  enter  upon  and  maintain  eject- 
ment for  the  possession  of  the  premises  sold, 
against  the  former  owner;  *  •  •  and  the 
owner  •  •  •  may  redeem  the  same  <mi 
the  terms  and  conditions  prescribed  in  sec- 
tion nine  (of  said  act)  at  any  time  within  two 
years  from  the  time  the  purchaser  enters  up- 
on or  obtains  possession  of  the  property." 
The  other  Is  an  act,  "For  the  relief  of  parties 
whose  lands  liave  been  sold  for  taxes,"  ap- 
proved February  28,  1887,  (Acts  1886-87,  p. 
01,)  which  provides,  that  in  all  cases  where 
lands  have  been  sold  for  the  nonpayment  of 
taxes,  and  purchased  by  the  state,  and  when 
the  title  has  never  passed  out  of  the  state, 
the  parties  who  own  said  lands,  at  the  date 
of  such  purcliase  by  the  state,  or  their  gran- 
tees or  assignees,  shall  be  permitted  to  re- 
deem said  lands  at  any  time  within  one  year 
after  the  passage  of  the  act,  uiton  the  pay- 
ment of  the  taxes  due  at  the  date  of  said 
sale,  and  the  expenses  of  said  sale,  and  the 
annual  taxes  from  the  date  of  said  sale  to 
the  date  of  the  redemption  of  said  lands; 
that  any  po'son  desiring  to  redeem  lands  un- 
der the  provisions  of  the  act  shall  make  ap- 
plication in  writing  therefor,  to  the  auditor 
of  the  state,  and  by  complying  with  the 
terms  prescribed  therein,  that  the  auditor 
shall  make  a  deed  to  said  lands  conveying 
all  the  right,  title  and  interest  of  the  state 
in  and  to  the  same,  to  the  party  purchasing. 
The  case  on  its  naked  presentation  of  facts 
in  the  bill  is,  that  complainant  In  the  years, 
from  1873  to  1885,  was  the  owner  of  the 
lands  described  in  the  bill  and  had  foiled 
for  all  these  years  to  pay  her  taxes  to  the 
city  of  Montgomery.  A  bill  was  filed  against 
her  by  said  city  in  the  chancery  court  of 
Montgomery,  to  have  a  lien  declared  on  said 
lands  for  the  payment  of  said  unpaid  taxes 
on  them;  that  said  court  by  Its  decree,  de- 
clared a  lien  on  said  lands  and  ordered  their 
sale.  If  said  decree  was  not  paid  as  directed; 
that  the  recorder  of  the  dty  of  Montgomery, 
proceeding,  as  we  must  presume,  under  said 
act  regulating  sales  of  real  estate  for  unpaid 
municipal  taxes  of  the  city  of  Montgomery, 
ordered  said  lands  sold  for  the  taxes  due  the 
dty  for  the  year  1884,  accruing  subsequently 
to  the  taxes  embraced  in  the  decree  of  said 
chancery  court,  at  which  sale,  Sallle  6.  Thor- 
ington  became  the  purchaser,  for  the  amount 
of  the  taxes,  costs  and  expenses  and  re- 
cdved  from  the  clerk  of  the  city  certificates 
of  purchase  of  the  respective  lots  which  were 
sold.  This  sale  and  purchase,  it  is  claimed, 
cut  off  and  destroyed  all  liens  and  rights  held 
by  said  city  for  taxes  claimed  to  be  due  and 
delinquent  before  that  time,  which  were  in- 
cluded In  said  decree.  Under  the  principles 
above  referred  to,  the  sale  might  have  had 
the  effect  claimed  for  it;  but  unfcMtunately 
for  such  a  claim,  it  is  stated  in  the  bill  that 
complainant  has  since  redeemed  said  lands 
from  Mrs.  Thorlngton,  which  redemption  we 
hold,  was  but  the  discharge  by  complainant, 


of  a  legal  and  moral  duty,  and  bad  the  ^ect, 
to  relieve  the  estate  from  Mrs.  Thorlngton's 
title.  If  it  ever  existed,  by  extingulstiing  her 
title  under  that  sale,  and  subjecting  the  lands 
to  the  claim  of  the  city  for  all  of  said  delin- 
quent taxes.  The  case  stands,  therefore,  as 
tf  Mrs.  Thwlngton  had  never  bid  for  and  re- 
ceived a  certificate  of  purchase  and  deed 
from  the  city  to  said  lands,  and  the  com- 
plainant, as  to  this  claim,  is  remanded  to 
her  former  relations  to  the  lands.  The  state- 
ments of  the  bm  authorize  the  inference  and 
indulgence  of  the  fact,  that  Mrs.  Thorlngton 
was  procured  to  figure  In  the  transaction  as 
the  agent  of  the  complainant 

As  to  the  sale  by  the  auditor  to  said  Flint, 
it  may  be  said,  on  the  averments  of  the  bill, 
that  his  purchase  was  in  the  Interest  and  for 
the  benefit  of  complainant  He  acted  as  the 
grantee,  certainly,  of  Mrs.  Thorlngton;  for, 
while  the  bUl  fails.  In  terms,  to  state  the  date 
of  complainant's  redemption  from  her,  it 
does  state,  that  she  "has  redeemed  the  same 
(said  lands)  from  said  Thorlngton,  and  now 
holds  the  same  under  her  said  purchase  of  all 
the  right  title  and  interest  of  the  state  of 
Alabama,  through  Charles  L.  Flint  by  deed 
as  aforesaid  from  his  heirs  and  devisees, 
freed  from  all  the  taxes,  costs  and  charges 
now  attempted  to  be  set  up  and  enforced  by 
said  dty  coimcll." 

Complainant  then,  by  refusal  to  pay  her 
taxes  necessitated  a  sale  by  the  city.  Mrs. 
Thorlngton  as  her  agent  and  for  her  benefit 
bid  at  said  sale^  and  received  complainant's 
title,  which  was  afterwards  redeemed  by 
complainant  While  Mrs.  Thorlngton  was 
the  apparent  owner,  she  made  default  in  the 
payment  of  the  accruing  taxes  on  said  lands, 
to  the  state  and  county,  and  forced  the  state 
to  sell  them  for  the  delinquent  taxes,  and 
after  this,  having  gone  through  the  form  of 
a  redemption  from  Mrs.  Thorlngton,  com- 
plainant redeemed  the  lands  from  the  heirs 
of  Flint,  and  now  claims  that  she  holds  them 
freed  from  all  the  taxes  of  the  dty  from 
1873  to  1891,  except  for  such  as  accrued  in 
the  year  1884.  Flint's  purchase,  under  the 
facts  stated,  we  must  hold,  was  In  the  inter- 
est and  for  the  benefit  of  complainant  His 
title,  was  built  on  the  defaults  of  complainant 
and  hw  agent,  Mrs.  Thorlngton,  and  cannot 
be  made  to  subserve  the  ptu-poses  for  which 
It  was  Intended,— that  of  freeing  these  lands 
from  the  Just  claims  of  the  city  on  them  for 
its  taxes. 

A  chancery  court  will  look  through  the 
forms  with  which  transactions  may  be  doth- 
ed,  to  their  real  substance,  and  to  the  inten- 
tion of  the  parties,  and  will  not  willingly  al- 
low wrong  and  injustice  to  prevail. 

The  acts  of  the  legislature  to  which  we 
have  referred,  allowed  the  purchaser,  in  each 
instance,  to  take  possession  and  control  of 
the  property  purchased.  So  far  as  we  are 
InfOTmed  by  the  bill,  Mrs.  Thorlngton  never 
took  possession  of  said  lands  from  complain- 
ant under  the  purchase,  nor  did  said  Flint 
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take  iMSsesslon  of  tbem,  but  oompUdnant  has 
remained  In  poBsesalon  all  the  while.  While 
these  facts,  if  not  true,  are  amendable  de- 
fects, and  wonld  not,  of  themselves  be  al- 
lowed to  determine  the  equities  of  the  bill, 
on  this  appeal,  yet,  talcen  in  connection  with 
the  other  facts  averred,  fbey  serve  to 
strengthen  the  conclnsion  we  reach.  ThM« 
was  no  error  In  the  decree  of  the  chancier 
dissolving  the  injunction,  and  It  is  affirmed. 

<102  AU.  tU) 

POTTS  et  aL  v.  FIRST  NAT.  BANE  OF 

OADSDEN. 
(Supreme  Ck>art  of  Alabama.    Feb^  7,  18M.) 
CoxHox  Counts — Honkt  Had  and  Received. 
Where  one  bnjs  gooda,  agreeing,  as  part 
of  the  consideration,  to  pay  debts  of  the  seller, 
and   converts   the  goods   into   cash,   an   action 
on  the  common  counts  for  money  had  and  re- 
ceived   may    be   maintained   against  the   pur- 
chaser by  one  of  the  creditors  whom  he  agreed 
to  pay. 

Appeal  from  dtjr  conrt  of  Gtadsden;  John 
H.  Disqne,  Judge. 

Action  by  the  First  National  Bank  of  Gads- 
den against  Potts  &  Potts  on  the  common 
coonts  for  money  had  and  received.  Judg- 
ment for  plaintiff,  and  defoidants  appeal. 
Affirmed. 

W.  H.  Denson  and  J.  L.  Tanner,  for  appd- 
lants.    Dortch  &  Martin,  tor  appellee. 

HEAD,  J.  The  parties  have  argued  this 
case  upon  briefs,  and  it  is  not  insisted  by 
appellants  that  the  finding  of  the  lower 
court  on  the  disputed  facts  is  wrong.  We 
have  examined  the  evidence,  and  are  not  pre- 
pared to  say,  ourselves,  that  there  ia  error 
In  tliat  regard.  The  contention  of  appellants 
Is  that,  upon  the  case  made  by  the  appellee's 
evidence,  a  recovery  cannot  be  had  upon  the 
common  counts.  The  fiicts  so  shown  are  that 
Young  &  Herring,  a  partnership,  being  in- 
debted to  the  plaintiff  in  the  sum  of  $231, 
and  to  other  parties,  and  being  indebted  also 
to  appellants  in  a  large  sum,  Young,  with  the 
coDsent  of  Herring,  sold  the  stock  of  goods, 
etc.,  of  the  firm  to  the  appellants,  In  con- 
sideration of  which  appellants  paid  him  $1,- 
000  In  cash,  and  assumed  and  bound  them- 
selves to  pay  and  discharge  the  outstanding 
debts  of  the  partnership,  Including  the  dis- 
charge of  th^  own  claim,  all  aggregating 
$4,345.36,  and  the  goods  were  delivered  to 
appellants.  It  seems  that  the  pnrchase  was 
made  for  Herring,  or  with  the  view  of  their 
immediate  resale  to  him;  and  on  the  same 
day  he.  Herring,  executed  to  appellants  a 
mortgage  on  the  goods,  to  secure  sundry 
notes  cotemiMraneously  execnted,  aggregat- 
ing $4,345.36,  maturing  «t  Bundi7  times  in 
the  future.  It  was  stipulated  In  the  mort- 
pige  that  Herring  should  remain  in  posses- 
sion of  the  goods,  and  sell  them  out  as  agent 
of  appellants,  and  account  and  pay  over  to 
them  every  month  all  proceeds  of  sales, 
which  It  seems  was  done.    There  was  also 


a  general  power  of  sale  In  appellants,  aftor 
default  In  the  paymoit  of  any  of  the  secured 
notes;  any  surplus  of  the  proceeds  after  pay- 
ing the  secured  notes  and  expenses  to  be  paid 
to  Herring.  The  appellee's  evidence  also 
shows  that,  at  the  time  of  the  transaction,  its 
claims  were  produced  by  one  of  its  officers 
or  agents,  and  that  Potts,  acting  for  appel- 
lants, said  they  were  all  right  Appellants 
having  refused  to  pay,  this  action  was 
brought,  the  appellee  relying  npon  the  count 
for  money  had  and  leoelTed.  We  realize  the 
force  of  the  argimaent  against  the  main- 
tenance of  this  form  of  action,  upon  the  facts 
of  this  case,  but  under  our  decisions,  by  which 
we  are  governed,  we  are  forced  to  hold  the 
action  well  brought  .  Appellants,  in  consid- 
eration of  their  promise  to  pay  the  claims  of 
appellee  against  Young  &  Harlng,  received 
goods  to  cover  the  amount  They  converted 
the  g^Mds  Into  cash,  or  treated  them  as  cash. 
The  case  Is  not  distinguishable,  in  principle, 
from  Huckabee  v.  May,  14  Ala.  263,  which 
has  been  many  times  dted  by  this  court, 
and  never  departed  from.  Cullum  v.  Blood- 
good,  15  Ala.  40;  Hughes  v.  Stringfellow,  Id. 
828;  Carter  v.  Darby,  Id.  699;  Hoyt  v.  Mur- 
phy, 18  Ala.  SIO;  Sherrod's  Ex'rs  v.  Hamp- 
ton, 25  Ala.  658;  Evans  v.  Carey,  29  Ala. 
110;  Stetson  v.  Goldsmith,  30  Ala.  602; 
Overstreet  v.  Nnnn's  Ex'rs,  36  Ala.  667;  Web- 
ster V.  Slngley,  58  Ala.  211;  Burkbam  v.  Mas- 
tin,  54  Ala.  125;  Henry  v.  Murphy,  Id.  251; 
Dryer  ▼.  Lewis,  57  Ala.  655;  Dlmmick  v. 
Register,  92  Ala.  460,  9  South.  79. 
Affirmed. 
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(Supreme  Court  of  Alabama.    Jon.  80,   1894.) 
Escrow— Delivsut  to  Attornbt. 

1.  A  deed  may  be  delivered  to  the  attorney 
of  the  grantee,  in  escrow,  the  delivery  being  ac- 
companied by  a  writing  explaining  the  condi- 
.tion  on  which  delivery  to  the  grantee  depends. 

2.  Complainant  after  delivering  a  deed  in 
escrow  for  P.,  who  had  already  given  a  deed 
of  the  property  to  defendant,  obtained  a  decree 
against  P.  ana  defendant,  declaring  the  title  of 
the  property  in  complainant  Thereafter,  the 
event  on  which  the  deed  was  to  be  delivered 
transpired,  and  delivwy  was  made.  Held,  that 
the  decree  was  no  bar  to  a  claim  under  the  deed, 
as  the  deed  did  not  take  effect  till  the  happen- 
ing of  the  event  on  which  delivery  was  condi- 
tioned, and  then  inured  to  the  benefit  of  de- 
fendant 

Appeal  from  chancery  court,  I^wrence 
county;   Thomas  Cobbs,  Chancellor. 

Suit  by  Caroline  Ashford  against  Josephine 
Prewltt  and  others,  to  have  enjoined  several 
statutory  real  actions,  in  the  nature  of  eject- 
ment, for  the  recovery  of  the  possession  of 
certain  lands,  and  for  a  decree  declaring  that 
the  complainant  was  clothed  with  a  para- 
mount equity,  which  dominated  the  title  of 
Mrs.  Prewltt  and  those  claiming  under  her. 
From  a  decree  dlsmlmdng  the  bill,  on  final 
hearing,  upon  pleadings  and  proof,  complain- 
ant appeals.    AlBrme<L 
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R.  0.  Brickell  and  D.  D.  Shelby,  for  ap- 
pelant J.  B.  Moore  and  Roulliac  &  Na- 
tlum,  for  appellees. 

STONE,  0.  J.  Thto  UUgatlon,  In  some  of 
its  forms,  has  been  many  times  before  this 
court.  The  land  which  has  been  the  sub- 
ject of  the  varlons  suits  is  a  tract  of  about 
700  acres  lying  in  Lawrence  county,  south 
of  the  Memphis  &  Charleston  Railroad.  The 
descriptive  numbers  of  the  land  are  shown 
in  the  transcript.  For  the  purposes  of  this 
suit,  we  need  go  no  further  back  than  to 
the  time  when  the  title  was  in  Thomas  H. 
Ashford,  husband  of  Caroline  Ashford,  ap- 
pellant in  this  cause.  Some  time  between 
1855  and  1860,  Thomas  H.  Asbford  sold  and 
conveyed  these  lands  to  Richard  Prewitt; 
Caroline,  his  wife,  joining  in  the  conveyance. 
They  conveyed  by  warranty  deed,  and  Prew- 
itt went  into  immediate  possession  under 
his  purchase.  Some  question  was  raised,  in 
some  of  the  stages  of  the  litigation,  whether 
Prewitt  paid  to  Ashford  the  purchase  money 
of  tills  land,  but  we  think  the  proof  satisfac- 
torily shows  Its  payment  long  before  any 
question  was  raised  as  to  the  rightfulness  of 
his  title.  We  will  show,  furtha-  on,  that  al- 
though the  tiUe  was  token  and  held  in  the 
name  of  Thomas  H.  Ashford,  the  husband  of 
Caroline,  she  claims  that  it  was  paid  for 
with  her  money,  part  of  the  corpus  of  her 
statutory  separate  estate,  invested  by  her 
husband  and  trustee  in  the  land,  and  the  ti- 
tle improperly  taken  in  his  name.  Against 
this  claim  and  attempt  of  Mrs.  Ashford  to 
trace  her  money  into  the  land,  and  to  fasten 
an  equity  upon  it,  both  Richard  and  Jose- 
phine Prewitt  separately  plead  and  set  up 
that  they  are  bona  fide  successive  purchas- 
ers of  the  land  from  the  said  Thomas  H. 
without  notice  of  the  equitable  claim  of  said 
Caroline.  This  plea  Is  in  form  sufficient.  Its 
averments  are  proved,  and  we  think  there 
is  a  failure  of  proof  to  trace  notice  to  either 
of  them.  We  have  made  these  statements 
for  the  purpose  of  slabbing  oft  these  inquir- 
ies, as  not  presented  by  the  present  recwd. 
Prewit  V.  Wilson,  103  U.  S.  22. 

In  1871  Mrs.  Caroline  Ashford,  then  the 
widow  of  Thomas  H.  Ashford,  Instituted  a 
suit  in  chancery  against  the  administrator 
of  her  deceased  husband,  against  Richard 
Prewitt,  Josephine  Prewitt,  and  certain  cred- 
itors of  Richard  Prewitt,  the  purpose  of 
which  was  to  have  it  declared  and  decreed 
that  the  lands  in  controversy,  together  with 
other  lands,  the  title  to  which  had  been  taken 
in  the  name  of  Thomas  H.  Ashford,  had  been 
purchased  by  him  with  moneys  which  were 
of  the  corpus  of  her  statutory  separate  es- 
tate, and  were  rightfully  her  property.  Rich- 
ard Prewitt's  defense  was  that  he  had 
bought  and  paid  for  the  lands,  and  received 
a  conveyance  from  Ashford  and  wife,  with- 
out notice  that  her  money  had  been  used  in 
the  purchase.  Josephine,  who  bad  title  from 
Richard  Prewitt,  supplemented  this  defense 


with  the  averment  and  plea  that  while  die 
was  single,  in  consideration  that  she  would 
marry  the  said  Richard,  he,  in  1866,  con- 
veyed said  lands  to  her  by  warranty  deed, 
and  that  thereupon,  and  In  consideration 
thereof,  she  did  marry  the  said  Richard, 
and  became  his  wife,  and  that  not  until 
long  afterwards  had  she  any  knowledge  or 
notice  that  the  moneys  of  said  Caroline  had 
purchased  the  lands.  The  administrator  of 
one  Liles,  a  creditor  of  said  Richard  Prew- 
itt, had  instituted  i»'oceedings  to  subject 
the  lands  in  controversy  to  the  payment  of 
a  debt  of  said  Richard.  The  ground  of  his 
contention  was  that  the  deed  from  Richard 
to  Josephine  Prewitt  was  fraudulent.  A  de- 
cree had  been  rendered  dismissing  the  blU, 
and  the  case  was  pending  on  appeal  in  this 
court  In  this  condition  of  things,  an  agree- 
ment in  the  nature  of  a  compromise  of  the 
conflicting  claims  to  the  lands  involved  in 
this  suit  was  entered  into  between  Mrs. 
Ashford  and  the  Prewitts.  That  agreement 
however,  in  no  way  affected  the  suit  by  Liles 
to  subject  the  land  to  the  payment  of  his 
claim.  The  agreement  was  entered  into  In 
November,  1875,  and  consisted  of  the  fol- 
lowing: Mrs.  Ashford  signed  a  quitclaim 
deed  to  Richard  Prewitt  duly  attested,  which 
contains  this  clause:  "In  consideration  of 
said  alleged  payment  [payment  of  the  pur- 
chase money  by  Richard  Prewitt  to  Thomas 
H.  Ashford,]  and  other  considerations  me 
thereunto  moving,  I  have  and  do  by  these 
presents  convey  all  the  right  title,  and  inter- 
est I  have  in  said  above-described  lands 
south  of  said  line  of  railroad  [the  lands  here 
sued  for]  to  said  Richard  Prewitt"  This 
deed  was  not  delivered  to  Richard  Prewitt 
and  was  not  intended  to  be  delivered  to  him, 
except  on  a  future  contingency.  It  was  de- 
livered to  J.  B.  Moore  in  escrow,  accompa- 
nied by  the  written  power  and  authority  of 
Mrs.  Ashford,  which  was  also  signed  by  her, 
and  prop^iy  witnessed.  Its  terms  were,  and 
are  here  copied:  "I  have  this  day  executed 
a  quitclaim  deed  to  certain  lands  in  Law- 
rence county,  Alabama,  — 705  acres  lying 
south  of  the  Mem.  &  Ch.  R.  R.,— to  Richard 
Prewitt.  Said  lands  are  described  in  said 
deed.  I  have  delivered  said  deed  to  J.  B. 
Moore,  as  an  escrow,  to  be  delivered  to  said 
Prewitt  upon  the  happening  of  the  following 
contingency:  If  a  certain  suit  now  pending 
in  the  supreme  court  of  Ala. — Liles'  Adm'r  v. 
said  Prewitt  et  at— Is  affirmed,  (decided  in 
favor  of  Prewitt)  said  Moore  is  to  deliver 
said  deed  to  said  Prewitt;  otherwise,  be  Is 
to  hold  subject  to  my  order."  One  of  the 
terms  of  the  agreement  was  that  the  Prew- 
itts were  to  desist  from  all  further  defense 
to  the  said  suit  of  Mrs.  Ashford  for  the  re- 
covery of  other  lands,  in  which  she  was 
seeking  to  fasten  the  same  equity  she  assert- 
ed in  the  lands  involved  in  this  case.  There 
Is  a  contention  that  Prewitt  as  one  of  flie 
terms  of  the  compromise,  agreed  and  prom- 
ised to  furnish  certain  important  testlmonx 
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for  Mrs.  Aohfwd,  In  aid  of  her  claim  to  the 
«ther  lands  sued  tor,  and  that  he  failed  to 
do  BO.  This  is  denied.  We  do  not  think  the 
proof  lo  regard  to  the  last-alleged  promise 
and  its  breach  renders  it  necessary  that  we 
should  comment  upon  It  The  result  of  said 
agreement  of  compromise  was  that  the 
Prewltts,  husband  and  wife,  and  their  solicit- 
ors, ceased  to  give  attention  to  the  cause, 
ceased  to  look  after  It,  and  prepared  and  of- 
fered no  proof  on  Its  final  bearing.  They 
strictly  observed  and  kept  their  agreement 
to  make  no  further  defense  to  the  said  suit 
of  Mrs.  Ashford.  In  October,  1877,  Mrs. 
Ash  ford's  suit  to  enforce  a  trust  in  the  lands 
was  brought  to  a  final  hearing.  She  had  a 
recovery  as  to  the  other  lands  sued  for;  and 
the  Prewltts  not  being  represented,  and  ofto*- 
Ing  no  proof,  it  was  decreed  that  she  was  en- 
titled to  the  lands  south  of  the  railroad,— the 
lands  which  are  the  subject  of  this  suit.  The 
decree  of  the  chancellor  declared  that  the 
legal  title  was  vested  In  her,  but  no  deed 
was  made,  or  ordered  to  be  made.  Some 
steps  were  afterwards  taken  to  get  rid  of 
this  decree^  but  nothing  was  accomplished 
by  them.  On  an  appeal  from  it  to  this  court, 
It  was  affirmed  on  certificate,  no  transcript 
having  been  filed.  The  case  of  Liles'  Adm'r 
V.  Prewltt  was  not  finally  disposed  of  in  this 
court  until  October,  1881,  when  It  was  af- 
firmed; the  court  holding  that  Josephine 
Prewitt's  title  under  her  deed  from  Bichard 
Prewitt  was  paramount  to  the  claim  of  the 
creditors  of  the  latter.  Richard  Prewltt  died 
in  1882,  and  in  the  year  1887  J.  B.  Moore  de- 
livered to  his  heirs  the  deed  which  Mrs.  Ash- 
ford had  placed  In  his  hands,  as  an  escrow, 
In  1875.  In  1887-88  the  decree  which  Mrs. 
Afford  had  recovered  against  the  Prewltts 
in  1877  was  executed,  and  she  was  put  In 
possession  of  the  lands  which  are  the  subject 
of  this  suit,  thus  evicting  Mrs.  Prewltt  and 
her  subvendees.  Thereupon,  the  parsons 
thus  evicted  brought  their  several  statutory 
real  actions  against  Mrs.  Ashford  for  the  pur- 
pose of  regaining  the  possession.  Those 
suits  were  decided  by  the  circuit  court  In  fa- 
vor of  Mrs.  Ashford;  but  on  appeal  to  this 
court  the  Judgments  of  the  circuit  court  were 
reversed,  this  court  holding  that  the  legal  ti- 
tle to  the  land  was  not  In  Mrs.  Ashford,  but 
was  in  Mrs.  Prewltt  and  those  holding  under 
her,  by  virtue  of  Mrs.  Ashford's  quitclaim 
deed.  Prewitt  v.  Ashford,  90  Ala.  294,  7 
South.  831.  One  principle  declared  by  this 
court  was  that  the  facts  of  the  case  did  not 
bring  It  within  the  Influence  of  section  3595 
of  the  Ck)de  of  1886,  and,  not  being  governed 
by  that  statute,  the  "decree  rendered  by  the 
chancery  court,  purporting  to  divest  the  legal 
title  to  land  out  of  one  person,  and  vest  It 
In  another,  does  not,  proprio  vlgore,  confer  a 
legal  title,  which  can  avail  anything  In  an 
action  at  law."  This  court  further  declared 
that  "the  plaintiff,  on  the  facts  proved,  would 
have  been  entitled  to  the  general  afflrmadve 
charge  In  his  favor."    The  object  of  the  pres- 


ent bill  by  Mrs.  Ashford  was  and  Is  to  en- 
join those  statutory  real  actions  for  the  re- 
covery of  the  possession  of  the'  lands,  and  to 
obtain  a  decree  declaring  that,  by  virtue  of 
the  decree  In  her  favor  rendered  In  1877,  she 
became  clothed  with  a  paramount  equity, 
which  dominates  the  title  of  Mrs.  Prewitt 
and  those  claiming  under  her.  The  case  was 
tried  on  pleadings  and  proof,  and  the  chan- 
cellor denied  her  all  relief,  and  dismissed 
her  bllL  From  that  decree  the  present  ap- 
peal was  prosecuted. 

In  Jones  v.  Iron  Co.,  C^la.)  10  South.  635, 
the  case  of  Prewltt  v.  Ashford  was  over- 
ruled, as  to  the  principle  noted  above.  Un- 
der the  later  ruling.  If  held  applicable  to  this 
case,  we  would  feel  fwced  to  hold  that  the 
decree  of  the  chancellor  rendered  In  the  for- 
mer suit  In  1877  vested  the  legal  tittle  in  Mrs. 
Ashford,  so  far  as  the  court  was  then  capable 
of  so  vesting  It  But  to  obviate  any  wrong 
or  injustice  that  might  grow  out  of  the 
change,  we  added  this  clause  to  that  opin- 
ion: "That  no  injustice  may  be  done  to  liti- 
gants who,  under  the  Influence  of  the  deci- 
sion made  in  the  case  of  Prewltt  t.  Ashford, 
snitra,  have  Instituted  proceedings  to  procure 
the  legal  tlUe,  we  declare  and  hold  that  as 
to  such  cases  the  case  of  Prewltt  v.  Ashford 
operates  as  a  rule  of  property."  The  effect 
of  this  declaration— which  we  have  no  Inten- 
tion of  deiwrtlng  from-t-ls  to  hold  that  the 
decree  of  1877  did  not  clothe  Mrs.  Ashford 
with  a  legal  titie  to  the  property  sued  for, 
but  left  it  to  be  governed  by  Prewltt  t.  Ash- 
torA,  90  Ala.  294,  7  South.  831. 

It  Is  contended  for  appellant  that  the  effect 
of  the  decree  In  Ashford  v.  Prewltt  et  aL  in 
1877  was  to  bar  and  cut  off  all  claim  to  the 
property  involved  In  that  suit,  as  against  all 
parties  to  It,  and.  Inasmuch  as  Mrs.  Prewltt 
was  a  party,  she  Is  concluded  by  the  decree, 
and  will  not  be  heard  to  assert  any  rights  In 
opposition  to  it  We  regard  this  as  the  ques- 
tion of  merit  on  this  appeaL 

In  the  original  suit  of  Mrs.  Ashford  r.  the 
Prewltts  et  al.,— the  suit  of  1871,-nJ.  B. 
Moore  was  solicitor  for  the  Prewltts.  The 
deed  In  escrow  was  placed  In  his  hands,  to  be 
delivered  to  Richard  Prewltt  In  the  event 
the  case  of  LUes'  Adm'r  y.  Prewltt  was  de- 
cided in  favor  of  the  latter.  It  Is  contended 
for  appellant  that  Inasmuch  as  said  Moore 
was  the  attorney  of  Prewltt  in  that  litiga- 
tion, he  could  not  be  made  the  agent  to  re- 
ceive and  hold  the  deed  in  escrow,  with  au- 
thority to  deliver  to  his  own  client  on  a 
contingency.  The  logic  of  this  argument  If 
sound,  would  lead  to  this  result:  The  deliv- 
ery to  Moore  would  be  a  delivery  to  Prewltt, 
his  client  making  it  a  completely  executed 
conveyance,— an  operative  title  from  that 
time.  If  that  be  the  true  doctrine,  as  ap- 
plied to  the  facts  of  this  case,  the  legal  titte 
to  the  lands  was  vested  in  Richard  Prewltt, 
and  through  him  in  his  wife.  In  1875.  Hav- 
ing the  titie,  they  could  and  should  have  de- 
fended the  suit  of  1871;  and.  falling  to  do 
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80,  the  decree  of  1877  In  faror  of  Mrs.  Ash- 
ford  la  a  bar  to  the  assertion  of  any  title 
the  Prewltts  tEen  held.  Shelby  v.  Tardy,  84 
Ala.  827,  4  South.  276,  is  relied  on  in  support 
of  this  contention.  It  employed  this  lan- 
guage: "The  general  rule  Is  that  a  delivery 
of  a  deed  to  a  grantee  or  to  his  attorney  can- 
not be  a  delivery  In  escrow."  The  case  of 
Duncan  v.  Pope,  47  Ga.  445,  451,  had  said, 
"If  delivered  to  the  grantee  or  his  agent,  the 
delivery  is  complete,  and  the  paper  Is  not 
an  escrow."  What  Is  said  in  Shelby  v.  Tardy 
is  certainly  the  general  rule.  As  a  general 
rule,  the  attorney  or  other  agent  simply  rep- 
resents—stands in  the  shoes  of— the  client  or 
principal;  and  a  delivery  to  him  as  such  at- 
torney or  agent  is  a  delivery  for  the  benefit 
of  the  principal,  and  Is  equivalent  to  a  deliv-' 
ery  to  the  princIpaL  The  controlling  reason' 
why  a  delivery-  to  the  principal  or  to  hia 
agent,  as  such,  cannot  be  shown  to  be  a  de- 
livery in  escrow,  is  that  when  a  deed  is 
found  in  the  possession  of  the  grantee  the 
law  presumes  it  is  rightfully  there,  and  that 
it  has  been  delivered  in  consummation  of  the 
contract  of  sale.  To  allow  parol  proof  that 
it  was  not  a  delivery  In  absolute  right,  but 
to  take  effect  conditionally,  would  let  in  all 
the  mischiefs  intended  to  be  guarded  against' 
by  the  sta'tute  of  frauds.  MlUer  v.  Fletcher,' 
27  Grat  403.  In  Ralh-oad  Co.  v.  lUff,  13 
Ohio  St.  285,  it  was  decided  that  "the  mere- 
delivery  of  manual  possession  of  the  deed  is' 
not  necessarily  a  delivery  of  the  deed;  and, 
in  cases  where  the  acceptance  of  an  agency 
from  both  involves  no  violation  of  duty  to 
either,  it  is  competent  for  the  releasor  'to 
make  the  agent  of  the  releasee  his  own  agent 
for  the  purpose  of  holding .  the  deed  as  an 
escrow,  and  returning  it  to  him  (the  releasor) 
In  case  of  the  nonperformance  of  a  stipulated 
condition.  There  is  no  such  personal  Identity 
between  the  releasee  and  his  agent  as  to  pre- 
clude the  latter  from  becoming  the  depositor 
of  an  escrow."  In  Watkins  v.  Nash,  L.  R. 
20  Eq.  262,  the  court  mled  that:  "The  deliv- 
ery to  the  solicitor  of  the  grantee  of  an  in- 
strument executed  by  the  grantor  will  not 
convert  the  instrument  from  an  escrow  into 
a  deed,  provided  the  delivery  is  of  a  char- 
acter negativing  Its  bdng  a  delivery  to  the 
grantee.  In  Tied.  Real  Prop.  (Enlarged  Ed.) 
§  815,  Is  this  language:  "It  Is  always  neces- 
sary. In  delivering  a  deed  as  an  escrow,  to 
be  explidt  as  to  the  intent  with  which  the 
delivery  was  made;  and  it  would  be  much 
more  prudent  if  the  delivery  is  accompanied 
by  a  memorandum  in  writing,  explaining  the 
character  of  the  delivery  to  the  bailee,  and 
the  terms  of  the  condition  upon  which  the 
delivery  to  the  grantee  depends.  •  •  *  In 
an  escrow,  no  title  vests  in  the  grantee  until 
the  second  delivery."  See,  also,  1  Devi. 
Deeds,  {  316,  and  note  4;  Trust  Co.  v.  Cole, 
4  Fla.  350;  6  Am.  &  Eng.  Enc  Law,  450, 
note  1.  In  this  case,  as  we  have  shown 
above,  we  are  not  left  in  doubt,  nor  required 
to  rely  on  the  dangers  and  uncertainties  at- 


tending oral  testimony,  In  arriving  at  Mrs. 
Ashford's  intention  in  delivering  the  paper 
to  Mr.  Moore.  Her  selection  of  him  to  be  her 
agent,  and  the  authority  she  conferred  npou 
him,  are  all  expressed  In  writing  signed  by 
her,  attested  by  her  solicitor,  and  delivered 
to  Moore  contemporaneously  with  the  paper 
with  which  he  was  Intrusted,  and  which  he 
was  to  deliver  on  the  happening  of  an  event, 
at  that  time  contingent  'We  bold  that  the 
delivery  in  escrow  was  legal  and  valid,  and 
that  the  paper  did  not  take  effect  as  a  deed 
delivered,  at  the  time  it  -was  placed  in  bis 
hands. 

It  Is  contended  for  Mrs.  Ashford  that  the 
affirmance  of  the  decree  and  Judgment  in  the 
case  of  Ules'  Adm'r  v.  Prewitt  was  not  the 
sole  contingency,  nor  the  sole  consideration, 
on  which  the  quitclaim  deed  was  to  be  de- 
livered. We  confess  that  we  are  not  satis- 
fied by  the  testimony  either  that  an  addi- 
tional agreement  was  made,  sucb  as  Is 
claimed,  or  that,  if  made.  It  has  been  violat- 
ed. We  win  not  discuss  that  proposition  fur- 
ther, but  decline  to  consider  it  as  exerting 
any  influence  in  reaching  a  proper  conclusiou 
in  this  case. 

It  will  be  remembered  that  the  event  upon 
which  the  quitclaim  deed  was  to  be  delivered* 
did  not  transpire  until  1881.  Till  then,  thero 
was  no  authority  to  ddiver  the  paper;  and, 
if  it  had  been  delivered,  it  would  have  vesteil 
no  title,  legal  or  equitable,  in  the  grantee. 
It  was  not  delivered  until  after  the  afflrmanw- 
of  Llles  V.  Prewitt  'What  effect  does  the 
decree  of  1877,  rendered  in  the  original  suit 
of  Ashford  v.  Prewitt  et  al.,  have,  on  the 
right  of  Mrs.  Prewitt  and  those  holding  un- 
der her  to  defend  this  suit?  She  was  a  pur- 
chaser for  value  from  Richard  Prewitt,  and 
held  his  deed  with  full  covenants  of  warranty. 
Whatever  title  he  acquired  after  executing 
that  deed,  no  matter  bow  acquired,  passed, 
eo  Instantl,  to  Mrs.  Prewitt,  his  grantee,  by 
virtue  of  the  covenants  in  his  deed  to  her. 
Chapman  v.  Abrahams,  61  Ala.  108,  and  au- 
thorities cited.  In  Frost  v.  Beekman,  1  Johns. 
Ch.  288,  Chancellor  Kent  said:  "Every  deed 
takes  effect  from  the  delivery,  and  the  rea- 
sonable Inference  from  the  transaction  is  to 
consider  the  deed  as  operating  from  the  time 
of  the  performance  of  the  condition  and  the 
actual  delivery  to  the  grantee."  In  Tiedeman 
on  Real  Property,  (section  815,)  the  author 
says:  "The  Importance  of  distinguishing  es- 
crows from  other  deeds  like  those  above  de- 
scribed lies  in  this  fact:  Escrows  can  op»ate 
only  from  the  time  that  the  condition  Is  per- 
formed. A  delivery  before  the  performance  of 
the  condition  will  not  have  the  effect  of  pass- 
ing the  titie  to  the  grantee,  not  even  against 
innocent  purchasers  for  value  of  the  grantee." 
Black  V.  Shreve,  13  N.  J.  Eq.  455.  In  5  Am. 
&  Eng.  Enc.  Law,  450,  the  principle  Is  thus 
expressed:  "If  the  deed  is  handed  to  a 
stranger,  with  Instructions  that  the  delivery 
of  the  deed  shall  depend  upon  the  happening 
of  an  uncertain  event,  it  is  an  escrow.   *   •   • 
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EscroTS  can  only  operate  from  the  time 
trhen  the  condition  Is  performed.  A  deliv- 
ery before  the  performance  of  the  condition 
Trill  not  hare  the  effect  of  passing  the  title 
to  the  grantee.  In  an  escrow,  no  title  passes 
until  the  second  deUvery."  To  the  same  ef- 
fect, see  6  Am.  &  Eng.  Enc.  Law,  867.  In  8 
Washb.  Real  Prop.  marg.  p.  585,  it  Is  said: 
"Whether  putting  a  deed  Into  a  third  per- 
son's hands  Is  a  present  deUvery,  or  an  e»> 
crow,  depends  upon  the  Intent  of  the  parties. 
If  the  delivery  depends  upon  the  perform- 
ance of  a  condition,  it  is  an  escrow;  other- 
wise, it  is  a  present  grant  *  *  *  But  tt 
it  I>e  expressly  delivered  as  an  escrow,  to  be 
ddlvered  at  a  future  time,  it  is  not  a  present 
conveyance.  •  •  •  "When  a  deed  has  been 
delivered  as  an  escrow.  It  has  no  effect  as  a 
deed  until  the  condition  has  been  performed, 
and  no  estate  passes  until  the  second  deliv- 
ery has  been  made,  though,  when  such  sec- 
ond delivery  has  been  made,  it  relates  back 
to  the  first  for  many  purposes,  and  Is  con- 
sidered as  a  consummation  of  an  inchoate  act 
then  begun."  Id.  p.  586:  "UntU  the  per- 
formance of  the  condition,  it  [the  deed]  must 
remain  a  mere  scroll  in  writing,  of  no  more 
efficacy  than  any  other  written  scroll;  but 
when,  upon  the  performance  of  the  condi- 
tion. It  is  delivered  to  the  grantee  or  his 
agent,  it  then  becomes  a  deed,  to  all  intents 
and  purposes,  and  the  title  passes  from  the 
date  of  the  detlvery."  Continuing,  on  pages 
5S6,  587,  the  same  author  says:  "It,  at  the 
time  of  the  first  delivery,  the  lessor  be  a 
feme  sole,  and  before  the  second  delivery 
she  take  a  husband,  or  if  before  the  second 
delivery  she  dleth,  in  this  case,  If  the  second 
delivery  shall  not  have  relation  to  this  in- 
tent to  make  it  the  deed  of  the  lessor  ab 
initio,  but  only  from  the  second  delivery,  the 
deed,  in  both  cases,  should  be  void;  and 
therefore,  in  such  case,  for  necessity,  and  ut 
res  magis  valeat  quam  pereat,  to  this  intent, 
by  fiction  of  law,  it  siiall  be  a  deed  ab  initio, 
and  yet  in  truth  it  was  not  his'  deed  till 
the  second  delivery."  See  Hinman  v.  Booth, 
21  Wend.  267;  Hathaway  v.  Payne,  M  N.  Y. 
02;  Coleman  t.  Lansing,  65  Barb.  64;  Flagg 
Y.  Mann,  2  Sumn.  486,  Fed.  Cas.  No.  4,847. 

We  have  now  stated  the  rule  which  de- 
clares when  an  escrow  deed  takes  effect,  and 
we  have  stated  the  exceptions,  the  reason 
and  necessity  they  rest  on,  and  the  extent  of 
their  operation.  None  of  the  exceptions  af- 
fect this  case,  for  Mrs.  Ashford  i»  not  shown 
to  have  married  or  died  after  placing  the 
writing  in  X  B.  Moore's  hands  as  an  escrow. 
It  had  no  effect  as  a  conveyance  of  property, 
or  any  Interest  therein,  until  the  happening 
of  the  event  on  which  It  was  to  be  a  second 
time  delivered.  Till  then,  it  could  not  be 
made  the  ground  of  an  action  or  defense, 
either  at  law  or  in  equity.  Malloney  v. 
Horan,  49  N.  Y.  111.  We  hold  that  the  de- 
cree of  1877,  rendered  in  the  siiit  of  1871,  is 
no  bar  to  the  defense  set  up  in  this  case,  and 
that  the  quitclaim  deed  of  1875,  under  the 


testimony  shown  in  tliis  record,  is  a  com- 
plete defense  to  this  suit  Xhe  decree  of  the 
chancellor  is  affirmed. 


an  Ala.   4SS) 
STROUSB  T.  LBIPP. 
(Supreme  Court  of  Alabama.    Feb.  7,  1894.) 

LlABILITT  OV  HaBKIED  WoMAN— BfTE  0»  VlOIOCS 

Doo — Rbvibw  oir  Apfeil — Harmlrbs  Bbkor. 

1.  Error  in  ■nstaiDins  a  demurrer  to  a 
special  plea  is  harmless  if  the  question  sought 
to  be  presented  by  such  plea  is  subsequently 
passed  on  by  the  jury. 

2.  A  wife  living  with  her  husband  on  prem- 
ises owned  by  her  is  not  liable  for  injuries 
caused  by  the  bite  of  a  vicious  dog  kept  on  such 
premises,  though  Code,  {  2345,  provides  that  a 
married  woman  shall  be  alone  liable  for  her 
torts. 

Appeal  from  circuit  court  Mobile  county; 
James  T.  Jones,  Judge. 

Action  by  Elizabeth  LeIpf  against  Estra 
Stronse  for  injuries  from  the  bite  of  a  dog. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

The  defendant  pleaded.  In  abatement  to 
the  complaint  that  she  was  a  married  woman 
living  with  her  husband  at  the  time  of  the 
alleged  Injury,  and  he  was  the  head  of  the 
family,  and  had  control  of  the  premises 
where  the  dog  was  kept  &nd  had  control  of 
the  dog.  To  this  plea  the  plaintiff  demur- 
red on  the  ground  that  the  matters  alleged 
In  said  plea  did  not  relieve  the  defendant 
from  liability  for  keeping  the  dog,  and  the 
injuries  arising  therefrom.  The  court  sus- 
tained this  demurrer.  The  defendant  plead- 
ed the  general  issue,  and  the  cause  was  tried 
on  that  plea,  and  a  special  plea  alleging  that 
the  complainant  teased  and  irritated  the  dog, 
and  thus  brought  the  injury  on  ho'self.  Up- 
on the  introduction  of  all  the  evidence,  the 
defendant  among  others,  requested  the  court 
to  give  the  following  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (6)  "Defendant  asks 
the  court  to  charge  the  jury  that  if  they  be- 
lieve firom  the  evidence  that  the  defendant 
Estra  Strouse,  and  Simon  Strouse  are  hus- 
band and  wife,  and  resided  together  as  such 
husband  and  wife  at  the  time  plaintiff  was 
injured  by  the  dog,  and  that  the  dog  was 
kept  on  the  premises  where  they  resided, 
then  the  husband  was  the  keeper  of  the  dog, 
and  they  must  find  for  the  defendant"  (7) 
"Defendant  asks  the  court  to  charge  the  jury 
that  If  they  believe  from  the  evidence  that 
defendant  was,  at  the  time  of  plaintiff's  In- 
jury, a  married  woman  residing  with  her 
husband,  Simon  Strouse,  on  the  premises 
where  the  dog  was  kept  then,  in  law,  the 
husband  was  the  keep»  of  the  dog,  and  they 
must  find  for  def^Ldant" 

Overall,  Bestor  &  Gray,  for  appellant 
Gregory  L.  &  H.  T.  Smith,  for  appellee^ 

STONE,  C.  J.  This  suit  was  brought  by 
appellee  to  recover  damages  for  alleged  in- 
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Juries  suffered  from  the  bite  of  a  dog.  The 
snit  Is  against  Estra  Strouse,  and  the  com- 
plaint charges  that  "the  defendant  kept,  and 
f<»  a  long  time  priw  thereto  had  kept,  a 
dog  of  savage  and  ferocious  nature,  and  on, 
to  wit,  the  21st  day  of  February,  1891,  the 
defendant  so  negligently  kept  said  dog  that  It 
escaped  from  the  premises  and  attacked  the 
plaintiff,  and  bit  and  tore  and  lacerated  her, 
to  her  damage  In  the  sum  of  ♦  •  •.  The 
plaintiff  avers  that  the  defendant  had  notice 
of  the  savage  and  ferocious  nature  of  said 
dog  pri(^  to  the  matters  hereinbefore  com- 
plained." The  complaint  then  claims  spe- 
cial damages  for  being  thereby  disabled  to 
perform  customary  work,  for  expense  of 
medical  treatment,  and  for  necessary  nurs- 
ing. There  Is  a  claim  of  a  specified  sum  as 
damages  sufficiently  large  to  cover  the  re- 
covery. There  was  a  demurrer  to  the  coba- 
plalnt,  which  the  circuit  court  rightly  over- 
ruled. The  defendant  interposed  a  plea, 
sworn  to,  which  is  styled  a  "plea  In  abate- 
ment" This  plea  was  demurred  to,  the  de- 
murrer sustained,  and  this  ruling  is  the  sub- 
ject of  one  of  the  errors  assigned.  The  plea 
avws  that  when  the  act  was  done  which 
gave  rise  to  the  suit  "she  was  a  married 
woman,  the  wife  of  Simon  Strouse,  who  Is 
now  living  In  the  city  and  county  of  Mobile, 
state  of  Alabama;  that  she  was  not  at  said 
time  separated  or  living  apart  from  the  said 
husband,  but  they  were  living  togeth^  in 
conjugal  and  marital  relations."  This  clause  of 
the  plea  does  not  negative  the  idea  that  the 
act  complained  of  .was  solely  the  act  of  the 
wife.  At  common  law  this  would  have  been 
a  good  ground  of  abatement  Under  that 
system  a  suit  could  not  have  been  main- 
tained against  the  wife  alone,  on  the  facts 
charged  In  the  complaint  in  this  case.  It 
would  have  been  necessary  to  sue  the  hus- 
band Jointly  with  the  wife.  Pinkston  v. 
Greene,  9  Ala,  19.  Our  statute  has  changed 
the  common  law  on  this  subject  Section 
2345  of  the  Code  declares  that  the  husband 
is  not  liable  for  the  torts  of  the  wife,  "In  the 
commission  of  which  he '  does  not  partici- 
pate; but  the  wife  is  liable  •  •  ♦  for  her 
torts,  and  is  suable  therefcn'  as  If  she  were 
sole."  This  has  changed  the  entire  law  as 
to  the  manner  of  suing  a  married  woman, 
and  has  rendered'  it  improper  to  Join  the 
husband  when  the  charge  is  that  the  wife 
herself  committed  the  tort  14  Am.  &  Eng. 
Enc.  Law,  p.  647,  and  note  1,  on  pages  648, 
649.  The  effect  of  our  statute  has  been  to 
render  in  large  degree,  if  not  entirely,  the 
matter  set  up  in  the  first  part  of  this  plea 
nonavalling  as  a  defense  in  abatement.  Its 
whole  scope,  if  available  in  any  conditions, 
would  seem  to  be  confined  to  its  effect  as  a 
bar  to  the  action.  This  plea  has  another 
averment,  namely:  "That  the  said  husband 
was  at  said  time,  prior  thereto,  and  ever 
since  the  head  of  the  family  and  the  house- 
hold, and  had  control  of  the  said  dog,  and  of 
the  premises  where  the  said  dog  was  kept. 


and  where  said  occurrence  is  said  to  have 
taken  place."  This  averment  is  In  no  sense 
matter  in  abatement  If  true,  It  Is  equiva- 
lent to  the  general  Issue,  is  a  denial  that  the 
defendant  kept  the  dog,  and  ia  a  perfect  bar 
to  the  action  if  made  good.  Pleas  In  abate- 
ment and  pleas  In  bar  cannot  be  pleaded  to- 
gether, and  it  may  be  that  the  latter  aver- 
ment would  be  construed  as  a  waiver  of 
the  matter  relied  <»i  in  abatement;  but  we 
need  not  decide  this.  Defendant  interixised 
the  plea  of  the  general  issue,  and  under  that 
plea  was  not  only  entitled  to  maite  all  de- 
fense she  could  have  made  under  the  plea 
to  which  the  demurrer  was  sustained,  but 
she  actually  introduced  proof,  and  had  the 
Jury  pass  on  the  Identical  question  she  bad 
sought  to  present  by  the  special  plea.  This, 
under  all  the  authorities,  cured  the  error,  if 
any  had  been  committed,  in  sustaining  the 
demurrer  to  the  latter  clause  of  the  special 
plea. 

The  doctrine  is  well  settled  that  the  owner 
or  keeper  of  a  domestic  animal  which  is 
Tldous,  and  prone  or  accustomed  to  do  vio- 
lence, having  knowledge  of  such  violent  dis- 
position or  habit,  must  safely  and  securely 
keep  such  animal,  so  that  it  cannot  Inflict  In- 
Jury.  Whether  or  not  there  was  special  neg- 
ligence in  permitting  the  dog's  escape  from 
the  premises  Is  not  the  inquiry.  The  keeper 
must,  at  Us  peril,  safely  keep  such  animal. 
Such  is  the  condition  on  which  the  owner- 
ship or  custody  of  known  vicious  animals  is 
tolerated.  Ownership  or  custody  of  such 
vicious  animal  Is  not  one  of  the  natural,  in- 
herent rights  of  property.  It  is  a  qualified 
or  restricted  right,— qualified  by  the  condi- 
tion that  the  animal  can  be,  and  is,  safdy 
confined  and  kept.  Cooley,  Torts,  343  et 
seq.;  1  Add.  Torts,  |  261;  Whitt.  Smith, 
Neg.  99;  2  Shear.  &  R.  Neg.  ff  62&-631;  The 
Lord  Derby,  17  Fed.  265;  1  Am.  &  Bug. 
Bnc.  Law,  p.  581;  Garllck  v.  Dorsey,  48 
Ala.  220;  Nolan  v.  Traber,  49  Md.  460.  Pre- 
vious knowledge  of  the  animal's  vicious  hab- 
its must  be  alleged  and  proved.  But  posi- 
tive proof  is  not  always  necessary.  It  may 
be  inferred  from  circumstances.  But  the 
knowledge  of  the  vicious  habits  of  an  animal 
need  not  refer  to  circumstances  of  exactly 
the  same  kind.  All  that  the  law  requires  to 
make  the  owner  or  keeper  liable  is  knowl- 
edge of  facts  from  which  he  can  infer  that 
the  animal  is  likely  to  commit  an  act  of  the 
kind  complained  of.  1  Am.  &  Eng.  Enc. 
Law,  p.  582,  and  note. 

The  pivotal  question  in  this  case  Is  wheth^ 
er  Mrs.  Strouse,  the  wife  of  Simon  Strouse, 
living  in  the  same  house  and  in  marital  re- 
lations with  liim,  can,  imder  the  facts  of 
this  case,  be  adjudged  guilty  of  the  tort 
complained  of.  Let  us  first  ascertain  pre- 
cisely what  was  done  which  led  to  plaintifTs 
alleged  injury,  or  sheds  light  on  the  circum- 
stances attending  it  We  premise  that  what 
is  here  stated  is  proved  by  all  the  testimony 
bearing  on  the  question  or  questions,  without 


Digitized  by 


Google 


Ala.) 


STBOtrSE  V.  LEIPP. 


a  shade  or  semblance  of  conflict:  The  house 
and  premises  In  which  Mr.  and  Mrs.  Stro\ise 
lived  together  as  husband  and  wife  was  the 
property  of  Mrs.  Estra  Strouse,  the  defend- 
ant In  this  suit  They  lived  there  as  hna- 
band  and  wife,  having  their  children  around 
them,  and  had  lived  at  the  same  place  for 
many  years.  A  dog  had  for  years  been  on 
the  premises,  not  otherwise  confined  than  by 
the  Inclosure  of  the  lot  In  the  daytime, 
when  neither  Mrs.  Strouse  nor  her  husband 
was  at  home,  the  dog  escaped  through  the 
back  gate  of  the  lot,  and  Inflicted  the  injury 
complained  of,  in  an  open,  public  alleyway 
which  extended  across,  from  street  to  street, 
at  the  rear  of  the  premises.  No  special  act 
of  negligence— in  fact,  no  direct  agency — Is 
charged  either  against  Simon  or  Estra 
Strouse,  In  Immediate  connection  with  the 
escape  of  the  doj:  at  the  time  it  took  place. 
The  Immediate  cause,  according  to  the  testi- 
mony, was  the  act  of  a  visiting  stranger. 
But,  as  we  have  shown  above,  negligence  In 
permitting  the  dog  to  escape  from  the  In- 
closure was  not  essential  to  the  maintenance 
of  this  action.  The  fault  and  liability  for 
the  injury  which  ensues  are  established  ac- 
cording to  legal  requirements,  when  it  is 
shown  that  a  vicious  animal,  prone,  and 
known  to  be  prone,  to  Inflict  personal  Inju- 
ries, is  kept,  and  such  animal  escapes  from 
confinement  and  inflicts  injury.  This  con- 
stitutes an  actionable  tort,  perpetrated  by 
the  keeper  of  such  animal.  That  there  was 
testimony  tending  to  prove  the  vicious,  if  not 
dangerous,  nature  and  temper  of  the  dog, 
and  tending  to  charge  his  keeper  with  a 
knowledge  of  such  his  evil  disposition,  cannot 
be  gainsaid.  A  verdict  finding  such  to  be 
the  fact  could  not  be  set  aside  as  unsupport- 
ed by  testimony.  The  testimony  as  to  the 
ownership,  custody,  or  keep  of  the  dog  was 
as  follows:  Plaintiff  testified:  "It  was  Mrs. 
Strouse's  dog.  She  would  go  to  the  butcher 
wagon,  and  ask  for  meat  for  the  dog.  She 
got  the  dog  from  Mr.  Hayes,  who  is  now 
dead.  I  heard  Mrs.  Strouse  say  that  Mr. 
Hayes  gave  her  the  dog  when  it  was  a  small 
puppy.  Mr.  Strouse's  cook  fed  the  dog.  I 
do  not  know  who  took  care  of  him."  This 
was  the  entire  testimony  for  plaintiff  on  this 
question.  For  defendant,  Strouse  and  his 
wife  testified  that  Hayes  or  Haas  gave  the 
puppy  to  Mr.  Strouse;  that  he  had  always 
owned  him,  and  gave  directions  as  to  his  be- 
ing fed.  Their  two  children  and  the  cook 
confirmed  them  in  this  testimony.  It  is  not 
our  intention  to  compare  the  relative  weight 
of  this  conflicting  testimony. 

The  authorities  are  uniform  that  the  hus- 
band is  the-  head  of  the  family,  so  long  as 
the  marital  relation  Is  maintained.  He  de- 
termines where  the  home  shall  be,  is  entitled 
to  the  wife's  labor  and  services,  has  the 
right  to  have  her  society,  controls  the  home 
and  the  household,  and,  with  limited  excep- 
tions, she  must  obey  his  commands.  In  do- 
mestic management  she  la  not  presumed  to 


have  an  Independent  will  of  her  own.  And 
our  statutes  securing  to  married  women 
their  separate  estates  have  wrought  no 
change  in  these  relative  rights  and  duties 
that  affect  the  questions  presented  in  this 
case.  In  Hanberry  v.  Hanberry,  29  Ala. 
719,  it  was  said:  "It  is  settled  law  that  the 
domicile  of  the  wife  follows  that  of  the 
husband."  In  Firebrace  v.  Firebrace,  4 
Prob.  Dlv.  63,  67,  it  is  said:  "The  domicile 
of  the  wife  is  that  of  the  husband."  This 
was  said  in  1878,  after  the  enactment  of  the 
married  woman's  act  in  England.  In  Re 
Cochrane,  8  Dowl.  630,  635,  Coleridge,  J.,  re- 
plying to  the  contention  "that  the  wife,  as 
to  her  residence  and  manner  of  passing  her 
time,  was  Independent  of  her  husband,"  said: 
"But  our  law  has  not  so  limited  his  rights, 
nor  rested  them  on  so  narrow  a  foundation. 
Although  expressed  in  terms  simple  almost 
to  rudeness,  the  principle  on  which  It  pro- 
ceeds is  broad  and  comprehensive.  It  has 
respect  to  the  terms  of  the  marriage  con- 
tract, and  the  infirmity  of  the  sex.  For  the 
happiness  and  honor  of  both  parties  it  places 
the  wife  imder  the  guardianship  of  the  hus- 
band, and  entitles  him,  for  the  sake  of  both, 
to  protect  her  from  the  danger  of  unrestrain- 
ed Intercourse  with  the  world,  by  enforcing 
cohabitation  and  a  common  residence."  In 
the  same  opinion  he  quoted  Lord  Mansfield 
as  saying:  "The  husband  has,  in  conse- 
quence of  his  marriage,  a  right  to  the  cus- 
tody of  his  wife;  and  whoever  detains  her 
from  him  violates  that  right,  and  he  has  a 
right  to  seize  her  wherever  he  finds  her." 
In  Ashbaugh  v.  Ashbaugh,  17  IlL  476,  the 
court  said:  "In  contemplation  of  law,  the 
husband  and  wife  are  one  person,  and  her 
residence  follows  that  of  the  husband."  Tills 
principle  was  reaffirmed  in  Davis  v.  Davis, 
30  HI.  180,  and  In  Kennedy  v.  Kennedy,  87 
m.  250.  In  Elijah  v.  Taylor,  37  111.  247,-a 
case  controlled  by  their  statute  securing  to 
married  women  the  ownership  of  their  prop- 
erty,—the  court  employed  this  language: 
"We  desire  to  proceed  cautiously  in  the  con- 
struction of  that  act,  because,  although  pass- 
ed without  much  consideration,  it  Involves  in- 
terests of  great  magnitude,  and  questions  of 
no  little  difficulty.  All  that  we  deem  it  nec- 
essary to  say  in  regard  to  the  case  before  us 
is  this:  That  where  the  husband,  as  the 
head  of  the  famUy,  occupies  and  cultivates 
the  land  of  the  wife,  he  must  be  considered 
as  occupying  it  with  her  consent,  for  the 
common  benefit  of  the  family;  and  the  pro- 
ducts of  his  toil  upon  such  land  are  as  much 
his  property,  notwithstanding  the  act  of 
1861,  as  if  he  had  occupied,  as  a  tenant,  land 
rented  from  some  third  person.  Any  other 
rule  would  plainly  lead  to  great  confusion, 
and  open  a  wide  door  to  fraud."  In  Boyce 
V.  Boyce,  23  N.  J.  Bq.  337,  348,  the  principle 
Is  thus  expressed:  "The  wife  is  bound  to  fol- 
low her  husband  when  be  changes  his  resi- 
dence, even  without  her  consent,  provided 
the  change  is  made  by  blm  In  the  bona  fide 
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exercise  of  hla  power,  as  head  of  the  family, 
of  determining  what  is  the  best  for  it"  In 
Oallfornia  the  rights  of  the  wife  to  the  ownr 
ersbip  and  control  of  her  property  were  noT-- 
er  framed  after  the  common-law  modeL 
They  partook  more  of  the  ciril-law  system. 
In  Hardenbergh  t.  Hardenbergh,  14  Gal.  654^ 
Is  this  language:  "The  husband,  being  the 
head  of  the  family,  and  bound  for  its  support 
and  maintenance,  may  change  the  matrimo- 
nial domicile  at  pleasure,  and  it  Is  the  duty 
of  the  wife  to  submit  to  the  reasonable  exer- 
cise of  this  right."  The  case  of  Glover  t. 
Alcott,  11  Mich.  470,  arose  after  the  enact- 
ment of  their  statute  securing  to  married 
women  the  ownership  and  control  of  their 
property.  The  wife  had  permitted  the  hus- 
band to  conduct  a  large  business,  styling  him- 
self "W.  W.  Alcott,  Agent."  Indebtedness 
was  incnrred  in  the  conduct  of  the  business, 
and  some  barrels  of  flour,  the  product  of  the 
enterprise,  were  seised  and  sold  in  payment 
thereof.  The  wife  brought  an  action  of  tro- 
ver for  their  conversion.  In  discussing  the 
question  of  her  right  to  maintain  the  action 
the  court  (Christiancy,  J.)  said:  "We  see 
nothing  in  the  statute  to  satisfy  us  that  the 
legislature  contemplated  so  radical  a  change 
in  the  legal  relations  of  husband  and  wife 
while  they  continue  to  live  together,  and  he 
is  competent  to  the  transaction  of  btisiness, 
and  guilty  of  no  gross  neglect  of  his  duties 
to  her  and  his  family.  But  the  husband 
must,  as  a  general  rule,  still  be  regarded  as 
the  head  of  the  family,  and  as  the  only  one 
of  the  two  authorized  to  carry  on  such  gen- 
eral trade  and  business." 

In  Massachusetts  they  have  legislation 
somewhat  analogous  to  ours,  relating  to  the 
rights  of  married  women  in  their  separate 
property.  In  Com.  v.  Wood,  97  Mass.  226, 
the  husband  was  indicted  for  keeping  a  bouse 
of  ill  fame.  The  house  Was  the  separate 
property  of  the  wife.  The  defense  r^ed  on 
and  ruled  upon  is  shown  in  the  following 
extract  from  the  opini<m  of  the  court:  "The 
defendant  ccmttods  that  he  is  not  liable,  be- 
cause the  house  was  owned  by  his  wife,  as 
her  separate  property,  and  the  business  of 
keeling  a  hoose  of  Ul  fame  therein,  which 
was  resorted  to  for  prostitution  and  lewd- 
ness, was  carried  on  by  her,  and  she  took  the 
profits  thereof,  and  he  did  not  participate 
in  them.  Whether  he  Is  liable  in  such  a 
case  must  depend  upon  the  relations  which 
he  sustains  to  the  household,  while  he  lived 
with  his  wife  as  her  husband.  The  doctrine 
of  the  common  law  is  that,  by  marriage, 
the  husband  and  wife  become  one  person  In 
law;  that  she  is  under  his  protection,  in- 
fluence, power,  and  authority,  and  that  he 
is  the  head  of  the  household.  This  condition 
of  the  wife  Is  designated  by  the  expressive 
term  'coverture.'  One  effect  of  it  Is,  as  a  gen- 
eral rule,  though  subject  to  many  exceptions, 
to  excuse  her  from  punishment  for  many 
crimes  committed  by  her  In  the  presence  cnt 
her  husband,  on  the  ground  that  she  acted 


under  his  compulsion.  He  alone  Is  held 
responsit^e  for  such  crimes.  [Citing  many 
authorities.]  How  far  he  may  exercise  force 
in  restraining  her  is  not  precisely  settled; 
but  there  can  be  no  doubt  that  he  may  ex- 
ercise as  much  power  as  may  be  reasonably 
necessary  to  prevent  her,  as  well  as  other  in- 
mates of  the  house,  from  making  it  a  brothel. 
It  is  said  in  Dalton's  Justice  that  he  is  lia- 
ble if  she  keep  an  alehouse,  without  license, 
against  his  wllL  But  it  is  contended  that 
the  recent  legislation  of  this  commonwealth 
has  made  married  women  so  far  independ- 
ent of  their  husbands  as  to  release  the  de- 
fendant, In  such  a  case  as  the  present,  from 
all  responsibility  for  the  conduct  of  his  wife. 
It  is  true  that  the  house  they  lived  in  ap- 
pears to  have  been  owned  by  her  to  hw  sole 
and  separate  use,  free  flrom  the  control  of 
her  husband.  But,  ever  since  the  law  of 
equitable  trusts  existed,  married  women 
have  been  al>le  to  hcdd  property  thus  inde- 
pendent of  the  husband's  control;  and  the 
fact  that  the  family  lived  in  a  house  they 
owned  has  nevo'  been  regarded  as  affecting 
the  rights  and  power  of  the  husband  as  head 
of  the  family.  •  •  •  These  provisions  of 
the  statute  relate  to  legitimate  business,  and 
not  to  the  keeping  of  brothds.  They  do  not 
take  away  his  power  to  regulate  his  bouse- 
haiA,  so  far  as  to  prevent  his  wife  firom 
committin'g  this  offense,  or  relieve  him  from 
responsibility  tf  it  is  committed."  See,  also. 
Com.  V.  Flaherty,  140  Mass.  454.  5  N.  B. 
258.  A  misdemeanor  or  tort  committed  by 
a  married  woman  conjointly  with,  or  in 
presence  of,  her  husband,  is  presumed  to 
be  his  act,  because  the  law  raises  the  pre- 
sumption that  she  acts  in  obedience  to  his 
will  or  under  his  coercion.  The  same  rule 
applies  as  to  crimes,  except  a  few  of  the 
higher  grades.  Douge  v.  Pearce^  IS  Ala. 
127;  Williamson  ▼.  State,  16  Ala.  431;  Law- 
son  T.  Lay,  24  Ala.  184;  Mulv^  v.  State, 
4S  Ala.  316;  Quinlan  v.  People,  6  Pa^er, 
Grim.  R.  9;  Cool^,  Torts,  115.  "Th»%  Is 
a  presumption,"  says  Judge  Cooley,  "cor- 
responding to  that  wiflch  Is  made  in  the 
criminal  law,— that,  if  a  wrong  is  commit- 
ted by  the  wife  in  the  presence  of  the  hus- 
band, it  must  have  been  committed  by  his 
consent  and  under  his  influence,  and  conse- 
quoitiy  is  his  wrong,  rather  than  that  ot 
the  wife,  and  should  be  redressed  in  a  suit 
against  him  alone;  but  any  such  presnmp- 
ti<«  Is  liable  to  be  overthrown  by  evidence." 
See,  also,  Carleton  v.  Haywood,  49  N.  H. 
814.  This  same  learned  auth<»:  (Judge  Coo- 
ley; page  118)  says:  "It  is  not  very  clear 
how  far  the  law  of  tmts  has  been  modified." 
He  was  speaking  of  the  influence  exerted 
by  the  statutes  by  wlilch  married  women 
have  been  given  Independent  power  to  make 
contracts  and  to  control  property.  Contin- 
uing, he  says:  "We  should  probaUy  be  safe 
in  saying  that,  so  far  as  they  give  validity 
to  a :  married  woman's  contracts,  they  put 
her  on  the  same  footing  with  other  i>er8on8. 
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anO,  when  a  faUure  to  perform  a  duty  xmr 
der  a  contract  Is  in  Itsdf  a  tort,  it  may 
doobtlesa  be  treated  aa  audi  In  a  sidt  against 
a  married  woman.  The  same  would  probably - 
be  true  of  any  breach  of  duty  Imposed  upon 
a  married  woman  aa  owner  of  property 
which  she  poBsessea  and  controls  the  same 
as  If  sole  and  unmarried." 

We  have  referred  to  our  statute  which  au- 
thorises suits  to  be  brought  against  the  wife 
alone,— section  234^  of  the  Uode  of  188& 
That  section,  in  its  entirety,  reads  as  folr 
lows:  "The  husband  is  not  liable  for  the 
debts  or  engagements  of  the  wife,  contract- 
ed or  entered  into  after  the  marriage,  or  for 
her  torts,  in  the  commission  of  which  be 
does  not  participate;  but  the  wife  is  liable 
for  such  debts  or  engagements  entered  into 
with  the  consent  of  the  taustiand  In  writing, 
or  f w  her  torm,  and. is  suable  therefor,,  as 
if  she  were  sole."  Ail  who  are  -familiar  with 
the  principles  of  tite  common  law  will  read- 
ily perceive  and  take  in. a  large  field  for  the 
operation  of  this  statute.  Under  that  sys- 
tem a  wife  could  make  no  contract  or  agree- 
ment whidi,  as  sncb,  would  authorize  an 
action  and  recovery  against  her.  Under  t)ie 
statute.  If  she  enta:  into  a  omtiact  or  agree- 
ment with  the  written .  c(msent  of  her  hus- 
band, an  actl(m  for  its  breach  maybe  main- 
tained against  her  alon&  Nor  could  she  be 
sued  alone,  under  common-law  rules,  for 
any  tort  committed  by  her,  no  matter  how 
wrongful,  violent,  or  independent  of  presum- 
ed marital  restraint  her  conduct  may  have 
been.  Under  that  system,  if  the  tort  was 
committed  in  the  presence  of  her  husband, 
prima  fade  It  was  not  her  tort,  but  was  pre- 
"Bumed  to  have  been  the  work  ot  her  hus- 
band's coercion.  For  such  act,  unless  it  was 
afflrmadvely  shown  that  she  acted  independ- 
ently of  her  husband's  will,  ehe  could  not  be 
sued,  even  conjointly  with  her  husband.  It 
was  his  tort,  and  bis  alone,  and  he  alone 
was  suable  for  it  If  she  committed  a  tort 
in  the  absence  of  her  husttand,  or,  if  present, 
tf  it  was  afOrmatively  shown  that  she  acted 
of  her  own  will  and  Independently  of  his, 
then  she  could  be  sued,  but  the  suit  could 
only  be  maintained  against  her  and  her  hus- 
band jointly.  In  this  last  class  of  cases  the 
statute  has  changed  the  law  to  this  extent: 
It  is  now  neither  proper  nor  permissible 
to  Join  the  husband  as  a  defendant  in  an 
action  for  a  tort  committed  by  a  married 
woman,  "in  the  commission  of  which  the 
husband  does  not  participate;"  that  Is,  In 
those  cases  of  tort  by  the  wife  in  which,  at 
common  law,  the  husband  and  wife  could 
be  Jointly  sued,  the  wife,  under  the  statute, 
may  and  must  now  be  sued  alone.  There 
was  no  intention  to  change  the  domestic 
relations  between  husband  and  wife,  or  to 
revolutionize  the  economy  which  pertains  to 
that  domestic  relation.  The  statute  relates 
to  remedies.  It  confers  a  remedy  for  the 
mforcement  or  breach  of  a  contract  or  agree- 
ment which  itself  had  authcwlzed  a  married 


woman  to  enter  Into,  and  a  new  remedy  for 
an  actionable  tort  committed  by  her.  For 
either  of  these  she  must  be  sued  alone.  There 
Is  not  a  wMd  or  syllaMe  in  the  statute  which 
gives  intimation  of  an  intention  to  declare 
and  fasten  an  enlarged  liability  for  torts. 
It  compasses  all  its  ends,  and  gives  effect 
to  its  evoy  provision,  when  it  transfers  the 
bmrden  from  the  Joint  shoulders  of  husband 
and  wife,  and  places  it  on  the  wife  alone. 
We  repeat,  so  far  as  It  relates  to  torts.  It 
deals  with  the  remedy,  not  the  liability.  We 
do  not  doubt  that  a  married  woman  may 
commit  a  tort,  even  in  the  presence  of  h&c 
husband,  for  which  an  action  may  be  main- 
tained against  her  individually  and  separate- 
ly. Personal  violence,  or  any  othor  active 
wrong  showing  that  it  was  prompted  by  her 
personal  will,  passion,  wantoimees,  or  reck- 
lessness, would  fall  within  this  class.  Proof 
of  such  self -prompted  action  would  overcome 
the  presumption  of  marital' restraint  or  coer- 
cion.   Garleton  t<  Haywood,  4»  N.  H.  314. 

Let  US  recnr  to  the  facts  ot  this  case.  The 
dog  had  been  on  the  premises  for  several 
years.  No  present  act  of  negligence  is  char- 
ged against  husband  or  wife  which  led  to 
the  escape  of  the  dog  and  the  consequent 
injury  (tf  the  plaintiff.  The  fault  charged 
-was  and  is  that  a  dog  with  known  vicious 
propensity  was  kept  on  the  premises,  and 
that,  escaping  therefrom,  he  Inflicted  the  in- 
Jury  complained  of.  The  vn:t>ngful  act  was 
the  keep  of  the  dog.  This  pertained  to  the 
government  of  the  household  and  premises, 
— ^the  economy  and  administration  of  the  do- 
mestic affairs.  It  was  not  the  act  of  a  mo- 
ment, or  the  work  of  an  hour  or  a  day.  It 
was  continuous  in  its  nature,  and  must  be 
charged  to  the  account  of  the  head— the 
governing  head— of  the  family.  For  this 
injury  no  suit  could  have  been  maintained 
at  common  law  against  the  husband  and 
wife  Jointly.  It  would  have  been  adjudged 
to  be  his  act,  his  wife,  at  most,  acting  con- 
Jc^tly  with  him,  and  under  his  presumed 
control.  Nor  has  the  statute  wrought  any 
change  In  this  bearing  of  the  question.  If 
the  wife  had  any  i>art  or  lot  In  the  keep  of 
the  dog,  it  cannot  be  classed  as  her  tort,  "in 
the  commission  of  which  he  did  not  partici- 
pate." She  could  not  keep  the  dog  without 
his  consent  and  participation.  Hence,  the 
case  is  not  brought  within  the  provisions  of 
the  statute. 

A  further  argument:  Let  us  suppose  the 
husband  had  heea  sued,  and  he  had  pleaded 
in  bar  that  the  wife  owned  and  kept  the 
dog.  Every  one  will  say  such  defense  would 
be  frivolous.  The  husband,  the  bead  and 
governor  of  the  family,  must  be  held  ac- 
countable for  the  economy  and  administra- 
tion of  the  household.  This  iK)wer  'and  right 
have  not  been  taken  away  or  impaired  by 
the  statutes  securing  to  married  women  their 
separate  estates.  We  are  aware  that  we 
have  given  to  this  subject  a  somewhat  ex- 
tended consideration.    We  have  d(me  so  be 
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cause  It  brings  before  ns,  for  tbe  first  time, 
the  inquiry  to  what  extent,  U  any,  oar  mar- 
tied  women's  laws  have  changed  the  rela- 
tions of  the  hnsband  to  the  household  and  Its 
government  We  bave  felt  that  so  giave  a 
question  should  not  be  slurred  om,  but 
should  be  dearly  and  definitely  settled;  and, 
notwithstanding  our  statutes  have  revolu- 
tionized  the  property  rights  of  the  wUe,  they 
bare  effected  no  change  In  the  headship— 
the  dominion  and  control— of  the  husband 
over  the  household,  or  in  the  government  of 
the  home  and  Its  appurtenants.  Cliarges 
6  and  7  asked  t^  defendant  are  In  strict  ac- 
cord with  the  principles  we  have  declared, 
and  each  of  them  should  have  been  given. 
We  need  not  consider  any  other  rulings.  Re- 
versed and  remanded. 

McCLlSLLAN,  3.,  dissenting. 
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PIOKENS  T.  STATB, 
(SniHreme  Conrt  of  Alabama.    Jan.  31,  1894.) 

PlATINO  AT  DlOB— EVIDBNOa. 

Under  Code  1886,  {  4052,  making  it  a 
misdemeanor   to   play   at   dice   at   enumerated 

E laces,  or  "In  any  other  pnblic  place"  or  "ont- 
onse  where  people  resort,"  a  conviction  can- 
not be  sastained  on  evidence  that  defendant 
played  at  dice  at  a  residence  near  a  saloon,  but 
unconnected  therewith,  unless  shown  to  be  a 
pnblic  place. 

Appeal  from  dty  court  of  Decatur;  Wil- 
liam H.  Simpson,  Judge. 

Will  Pickens  was  convicted  of  playing  at 
a  game  with  dice,  and  appeals.    Reversed. 

The  complaint  contained  the  following 
charges:  "The  said  Will  Pickens  did  play  at 
a  game  of  cards  or  dice,  or  some  device  w 
substitute  for  cards  or  dice,  at  a  tavern,  inn, 
storehouse  for  retailing  spirituous  liquors,  or 
house  or  place  where  spirituous  liquors  were 
at  the  time  sold,  retailed,  w  given  away,  or 
in  a  public  house,  highway,  or  some  other 
public  place,  or  an  outhouse  where  people  re- 
sort, against  the  peace  and  dignity  of  the 
state  of  Alabama."  On  the  trial  of  the  case, 
as  is  shown  by  the  bill  of  exceptions,  the  tes- 
timony for  the  state  tended  to  show  that  In 
a  house  about  eight  feet  from  a  saloon,  bat 
which  was  not  connected  with  the  saloon,  at 
about  12  o'clock  at  night,  the  defendant  play- 
ed a  game  of  craps,  which  is  played  with 
dice,  with  one  Mallnda  Cosby,  and  that  the 
defendant  and  the  said  Mallnda  Cosby  bet 
at  said  game.  Upon  the  Introduction  of  all 
the  evidence  the  defendant  requested  the 
court  to  give,  among  others,  the  following 
written  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  them  as 
asked:  (2)  "Unless  the  Jury  are  satisfied 
from  the  evidence,  beyond  a  reasonable 
doubt,  and  to  a  moral  certainty,  that  the 
bouse  where  the  game  was  alleged  to  have 
been  played  was  a  pnblic  place,  they  must 
find  the  defendant  not  guilty."  (4)  "Unless 
the  Jury  are  satisfied  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  house  at 
which  the  game  was  played  was  a  public 


place,  tb^  moat  flnd  tbe  d^endant  not 

guUty." 

D.  W.  Speake,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

STONB,  O.  X  This  prosecution  Is  based  oa 
section  4052  of  the  Code  of  1886,  and  the 
complaint  Is  framed  according  to  form  23. 
The  statute  makes  it  a  misdemeanor  to  "play 
at  any  game  with  cards  or  dice,  or  any  device 
or  substitute  therefM',"  at  any  one  of  sev- 
eral enumerated,  places,  and  then  adds,  "or 
in  any  other  public  place."  The  effect  of 
these  words,  "other  public  place,"  In  the  con- 
nection In  which  they  are  used.  Is  to  declare 
that  all  the  designated  places  which  precede 
that  clause  are  per  se  public.  The  conclud- 
ing designation— "outhouse  where  people  re- 
sort"—Is  not,  per  se,  a  public  house  or  place. 
It  Is  brought  within  the  statute  by  the  fact 
that  people  reswt  thera  But  to  come  with- 
in this  provision  It  most  be  an  outhouse 
"By  the  pharse,  'outhouse  where  people  re- 
swt,'  In  the  act  to  suppress  gaming,  is  meant 
any  house  standing  out  and  apart  from 
houses  used  as  dwellings  x  business  honses." 
Wheelock  v.  State,  K  Tex.  260;  17  Am.  ft 
Eng.  Bna  Law,  291,  282.  Even  If  it  be 
shown  that  people  are  In  the  habit  of  resor^ 
Ing  to  a  residence  or  business  house,  that 
does  not  constitute  It  an  "outhouse  where 
people  resort,"  for  the  obvious  reason  that 
It  Is  not  an  outhouse.  The  bill  of  excep- 
tions recites  that  It  contains  all  the  evidence 
given  on  the  trlaL  It  tends  to  show  that 
the  playing  toaik  place  In  a  house  which  does 
not.  In  terms,  fall  within  any  of  the  specifi- 
cations of  the  statute,  (section  4052.)  Char- 
ges 2  and  4  asked  by  defendant  ought  to 
have  been  given.  It  must  be  borne  in  mind 
that  the  charge  under  which  defendant  was 
tried  was  for  playing  at  a  game  with  cards 
or  dice,  under  section  4052  of  the  Code,  and 
not  for  betting,  under  section  4057.  See 
Johnson  v.  State,  75  Ala.  7;  Dreyfus  t.  State, 
88  Ala.  54,  3  South.  430;  Tolbert  t.  State, 
87  Ala.  27,  6  South.  284;  Rosaon  r.  States  82 
Ala.  76,  9  South.  357. 

Reversed  and  remanded. 


on  AU.  4tSi 
SHEFFIELD  FURNACE  CO.  v.  HULL 
GOAL  &  COKE  CO. 
•  (Supreme  Conrt  of  Alabama.    Jan.  81,  1894.) 

contbacts — mutuautt — constbuctioh  — custoii 
and  usaoa  —  rsnunciatioic  ov  contaaot  — 
Waiver. 

1.  Though  an  agreement  for  the  sale  and 
shipment  of  a  certain  amount  of  coke  is  ex- 
pressly conditioned  on  the  ability  of  the  seller 
to  induce  operators  to  build  ovens  and  make  the 
coke,  and  it  provides  for  notice  by  the  seller 
to  the  buyer,  at  specified  times,  as  to  how  much 
of  the  entire  quantity  of  coke  can  be  supplied 
during  certain  periods,  the  seller  is  bound  tnere- 
by  so  soon  as  he  induces  operatoia  to  build 
ovens  and  make  the  ooke,  and  hence  the  agree- 
ment Is  mutual. 

2.  Where  a  contract  of  sale  names  a  prios 
"f.  o.  b.  cars"  at  a  certain  phice,  though  evi- 
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deuce  is  admisaible  to' show  what  these  letters 
mean,  it  cannot  be  shown  by  proof  of  custom  or 
otherwise  that  these  letters  have  a  meaning  or 
effect  different  from  what  would  have  attached 
to  the  full  words  if  they  had  been  inserted  in 
the  contract 

3.  A  provision  that  "it  is  nnderstood  that" 
the  seller  has  freight  rates  to  the  point  of  de- 
liTery,  "on  which  the  above  price  is  based,  bnt 
if,  doring  the  time  this  contract  is  in  force, 
this  rate  should  be  advanced,  then"  the  buyer 
has  "the  option  of  taking  any  undelivered  por- 
tion due  on  this  contract  at  the  advance,  or  of 
canceling  it,"  does  not  entitle  the  buyer  to  any 
benefit  from  a  reduction  in  freight  rates. 

4.  Where  a  party  to  a  contract  offers,  to 
waive  a  renanciation  of  the  contract  by  the 
other  party  on  certain  conditions,  but  the  latter 
refuses  to  accept  snch  offer,  the  one  renouncing 
cannot  object  if  the  other  party  finally  accepts, 
and  acts  on  the  original  renunciation. 

Appeal  from  circuit  court,  Colbert  county; 
James  B.  Head,  Judg& 

Action  by  the  Hull  Goal  &  Coke  Company 
against  the  Sheffield  Furnace  Company  for 
breach  of  contract  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

The  defendant  separatdy  excepted  to  each 
of  the  follovving  separate  portions  of  the 
court's  oral  charge  to  the  jury:  (1)  "The 
court  farther  charged  that  the  defendant  was 
not  entitled,  imder  said  written  contract,  un- 
less it  was  subsequently  changed,  to  the  bene- 
fit of  any  reduction  which  might  be  made  in 
the  rate  of  freight  from  the  ovens  to  Shef- 
field, and  that  unless  the  contract  was  modi- 
fled  by  the  subsequent  agreement  of  the  par- 
ties, as  I  shall  presently  explain  to  you,  the 
plaintiff  was  entitled,  under  said  contract,  to 
the  sum  of  five  dollars  and  ten  cents  for  each 
ton  of  ccdie  delivered  under  said  contract 
without  regard  to  whether  the  freight  was 
afterwards,  at  any  time,  less  than  It  was  at 
the  date  of  the  contract"  (2)  "That  the  con- 
tract offered  In  evidence  by  the  plaintiff, 
dated  August  30, 1887,  is  not  invalid  by  reason 
of  any  want  of  mutuality  in  its  binding  effect 
on  the  several  parties  thereto.  If,  according 
to  the  terms  of  the  contract  the  plaintiff 
arranged  for  the  supply  of  coke  it  was  to 
deliver  to  defendants,  when  they  did  so  ar- 
range they  became:  bound  by  their  contract 
to  deliver  the  cc^e  as  it  stipulated  to  do,  to 
defendant,  and  defendant  could  have  enforced 
the  contract  against  the  plaintiff,  or  have 
recovered  damages  from  the  plaintiff,  if  it 
had  failed  to  observe  said  contract"  (3) 
"There  are.  In  truth,  so  far  as  the  right  of 
recovery  is  concerned,  but  two  questions  of 
fact  for  the  Jury  to  determine.  If  either  one 
of  these  should  be  determined  by  you  accord- 
ing to  the  contention  of  the  plaintiff,  then  the 
plaintiff  would  l>e  entitled  to  recover  in  this 
suit;  but,  before  you  could  find  for  the  de- 
fendant, you  would  have  to  determine  both 
of  these  questions  or  Issues  of  fact  according 
to  the  contention  of  the  defendant  The  first 
question  is,  whose  duty  was  it  under  the  con- 
tract as  ascertained  by  you  from  the  evi- 
dence, to  pay  the  carrier  the  freight  on  the 
coke  shipped  from  the  ovens  to  the  defendant 
at  Sheffidd,— that  of  the  plaintiff  or  of  the 
v.l4so.no,13— 43 


defendant?  The  next  question  is,  was  there, 
at  any  time  after  the  contract  was  entered 
into,  an  agreement  made  by  these  parties,  by 
which  they  changed  the  contract  so  that  the 
defendant  became  entitled  to  the  benefit  of 
any  reduction  in  freight  rates  on  said  coke 
which  might  be  secured  from  the  railroad 
company  or  companies  transporting  the  coke?" 
(4)  "If  you  find  from  the  evidence  that  by  the 
contract  as  read  in  the  light  of  the  custom  or 
usage,  if.  such  existed,  of  which  I  have  per- 
mitted evidence  to  be  introduced  before  you, 
or  by  the  course  of  dealings  established  by 
the  parties  or  by  the  agreement  of  the  defend- 
ant, as  shown  by  the  correspondence  taken 
In  connection  with  the  other  evidence,  if,  un- 
der aU  the  evidence,  such  was  the  agreement 
and  such  correspondence  was  binding  on  de- 
fendant it  was  the  duty  of  the  defendant  to 
pay  the  freight  on  the  coke  received  by  it 
when  it  was  received,  and  afterwards  to  have 
a  credit  on  the  fixed  or  contract  price  of  five 
dollars  and  ten  cents  per  ton,  for  the  freight 
paid  thereon,  then  I  charge  you  your  verdict 
must  be  for  the  plaintiff  for  some  amount, 
whatever  that  amount  may  be  under  the  in- 
structions yet  to  be  given  you  by  the  court  as 
to  the  measure  of  damages."  (5)  "If,  then, 
you  should  find  from  the  evidence— that  is, 
from  the  contract,  taken  with  the  testimony 
which  I  have  allowed  to  go  to  you,  as  to  the 
cust(xn  in  the  coke  trade,  or  the  course  of 
dealings  between  the  parties,  or  the  ccsre- 
spondence  by  letter  and  telegram— that  it  was 
the  duty  or  agreement  of  the  defendant  to 
pay  these  freights  on  the  coke,  as  they  took 
the  cars  from  the  railroad  company,  thai  they 
broke  the  contract  on  the  23d  day  of  July, 
XUSS,  because  then  they  say,  by  the  telegram 
of  that  date,  that  they  'are  released  from  the 
contract  and  wlU  no  longer  be  bound  by  it' 
This  was  a  breach  of  the  contract  by  them, 
if  they  should  have  paid  the  freight  and  the 
plaintiff  was  not  required  to  proceed  any  fur- 
ther In  the  fulfillment  of  the  contract,  but 
could  treat  it  aa  ended  then  by  such  breach; 
and.  If  you  find  that  such  duty  was  on  the 
defendant  as  to  payment  of  freights,  then,  by 
their  statement  that  they  would  no  longer  be 
bound  by  the  contract  the  plaintiff  is  entitled 
to  maintain  this  action,  and  recover  damages 
frmn  the  defendant  In  this  suit."  (6)  "How 
win  you  ascertain  whose  duty  it  was  to  pay 
the  freight  on  this  coke?  I  charge  you  that 
the  language  of  the  contract  of  August  30, 
1887,  Is  ambiguous  in  relation  to  the  payment 
of  the  freight  and  uncertain  in  its  terms  as 
to  who  was  to  pay  it  and  for  that  reason  the 
law  says  you  may  have  the  aid  of  other 
evidence  than  the  contract  itself  to  explain 
that  ambiguity;  and  I  have  permitted  evi- 
dence to  be  given  in  the  case  as  to  the  general 
custom  existing  between  buyers  and  sellers 
of  coke  on  that  subject,  so  that  you  may 
ascertain  whether  there  was  a  custom  In  that 
trade  so  general  In  its  application  and  so  w^ 
known  in  that  trade  that  persons  dealing  In- 
buying  and  selling— c(Ae  to  be  shipped  to  the 
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btiyer  may  be  presiuned  to  have  contracted 
with  reference  to  that  custom.  And  If  there 
was  such  a  custom,  of  such  general  applica- 
tion, then  I  charge  you  that  the  law  makes 
that  custom  a  part  of  the  contract,  and  that 
wh«i  the  contract  Is  ambiguous;  as  In  this 
instance,  it  Is  to  be  read  by  you  as  if  the 
custom  was  incorporated  into  the  contract" 
(7)  "If  you  find  that  such  custom  existed,  and 
that  It  became  the  duty  of  the  defendant 
to  pay  the  freight,  then  I  charge  yoQ  that  by 
refusing  to  do  so,  in  the  telegram  of  July  19, 
1888,  and  the  telegram  of  July  23,  1888,  the 
defendant  broke  the  contract,  and  that  the 
plaintiff  is  entitled  to  recover  such  damages 
as  it  may  show  to  hare  sustained  by  reason 
of  such  breach  or  violation  of  said  contract 
by  defendant"  (8)  "Was  there  any  agree- 
ment subsequent  to  the  making  of  the  con- 
tract, by  which  it  was  agreed  between  these 
parties  that  the  defendant  should  have  the 
benefit  of  any  futore  reductions  In  freight? 
Bear  In  mind  what  I  have  already  stated  to 
you,— that,  if  you  find  from  ttie  evidence  It 
was  the  duty  of  the  defendant  to  pay  the 
flrelght  it  would  become  unnecessary  for  you 
to  answer  this  question,  in  order  to  find  for 
the  plaintiff.  But  if  you  should  find  that  the 
plaintiff  should  have  paid  the  freight,  then, 
tn  order  to  return  a  verdict  for  the  defendant 
you  must  also  find  that  there  was  an  agree- 
ment between  the  parties  that  the  defendant 
should  have  the  benefit  of  such  freight  re- 
ductions." (9)  "The  defendant  has  offered  in 
evidence  certain  letters  from  its  president  in 
which  the  statement  or  declaration  is  made 
that  such  agreement  for  the  reductions  had 
been  made  by  plaintiff,  and  claims  that  hy 
the  failure  of  plaintiff  to  deny  such  statement, 
it  was  an  admission  of  the  truth  of  such 
statement  Well,  the  law  is  that  if  a  person 
makes  a  statement  to  another  concerning  a 
business  transaction,  under  such  circumstan- 
ces that  it  is  incumbent  cm  him  to  deny,  or  he 
would  naturally  deny,  the  truth  of  such  state- 
ment If -it  were  untrue,  and  he  does  not  deny 
it  then  It  may  be  construed  into  an  admission 
by  such  party  that  the  statement  is  true;  but 
If,  preceding  such  statement,  and  failing  to 
deny  it  the  same  statement  had  been  made 
to  plaintiff  by  the  defendant  and  by  plaintiff 
denied  to  defendant  there  would  be  no  ne- 
cessity for  plaintiff  to  again  deny  a  repetition 
of  the  statement  because  persons  are  not 
required  to  deny,  back  and  forth,  statements, 
as  often  as  they  may  be  made,  when  the 
matter  Is  already  denied  and  at  dispute. 
There  would  be  no  sense  in  that  It  would 
be  child's  play."  (10)  "On  the  question  of  the 
amount  of  damages,  it  would  be  proper  for 
you  to  consider  whether  the  agreement  was 
made  to  allow  the  defendant  the  benefit  of 
the  future  reductions  in  freight;  and  if  yon 
find  from  the  evidence-  that  such  agreement 
was  made,  and  you  find  for  the  plaintiff,  then 
the  amount  of  plaintiff's  recovery  wondd  be 
reduced  bf  the  amount  of  any  reductions 
which  yon  may  be  satisfied  from  tbe  evidence 


has  been  made  in  such  freights  since  seld 
agreement" 

The  court  at  the  request  of  the  plaintiff, 
gave,  among  others,  the  following  written 
charges:  (1)  "If  the  Jury  believe  from  'lie 
evidraice  that  it  was  the  duty  of  the  defend- 
ant to  pay  the  freight  and  further  believe 
that  defendant  refused  to  pay  the  freight 
and  broke  the  contract  because  the  plaintiff 
would  not  pay  said  freight  then  plaintiff  is 
entitled  to  recover  In  this  suit  such  damagM 
as  it  has  sustained,  even  if  the  Jury  should 
believe  that  there  was  a  verbal  agreement 
that  defendant  should  have  the  benefit  of  re- 
duced rates  of  freight"  (3)  "If  the  Jury  be- 
lieve from  the  evidence  that  defendant  broke 
the  contract  by  a  refusal  to  pay  freight,  and 
further  believe  that  there  was  a  verbal  con- 
tract by  which  the  defendant  was  to  have 
the  benefit  of  freight  reduction,  then  the 
measure  of  plaintiff's  recovery  would  be  the 
difference  between  the  contract  iKlce,  as 
shown  by  the  written  agreement  and  the 
price  of  coke  at  Sheffield  at  the  time  the  con- 
tract was  bn^en,  deducting  therefrom  the 
amount  of  freight  reduction  froia  $2.85  per 
ton,  as  may  be  shown  by  the  evidence."  (4) 
"If  the  Jury  further  find  from  the  evldoice  that 
it  was  the  general  custom  in  the  coke  trade  for 
the  purchaser  to  pay  freight  and  that  the  su- 
perintendent of  the  defendant  in  this  cause, 
knew  of  the  existence  of  quch  custom  when  he 
executed  the  original  contract  tn  this  cause, 
and  that  thereafter  the  defendant  paid  the 
freight,  and  continued  to  do  so  for  some 
time,  th»i  It  became  the  duty  of  the  def^id- 
ant  to  pay  the  freight,  and  the  defendant 
hod  no  right  to  abandon  the  contract  be- 
cause the  plaintiff  refused  to  make  such 
payment;  and,  if  the  defendant  al>andoned 
said  contract  undo*  these  circumstances, 
then  said  contract  was  broken  by  the  de- 
fendant, and  your  verdict  should  be  for  the 
plaintiff." 

The  defendant  separately  excepted  to  the 
giving  of  each  of  the  charges  requested  by 
the  plaintiff,  and  also  separately  excepted  to 
the  court's  refusal  to  give  the  fc^owing 
charge,  among  others,  requested  by  it:  (1) 
"According  to  the  written  contract  between 
the  parties,  the  Hull  Coal  &  CJoke  Company 
were  bound  to  pay  the  freight  on  the  coke  to 
Sheffield,  and  the  defendant  was  not  bound 
to  pay  the  freight;  and  if  the  defendant  at 
the  instance  and  request  of  the  plaintiff,  vol- 
untarily paid  the  freight  up  to  the  Ist  of 
July,  1888,  this  did  not  bind  them  to  pay  the 
freight  afterwards,  nor  exempt  plaintiff  frmn 
the  obligation  to  pay  freight" 

Rouehac  &  Nathan  and  Brooks  &  Brooks, 
for  appellant    R.  0.  BtlckeU,  for  appellee. 

McCLELLAN,  3.  On  August  80,  1887,  the 
Hull  Ooal  &  Coke  Company  and  the  Sheffield 
Furnace  Company  executed  the  following 
writing:  "Hull  Coal  8c  Coke  Company  sell 
to  Sheffield  Furnace  Company,  and  Sheffldd 
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Fornaoe  Company  buy  from  Hull  Coal  & 
Coke  Company,  3,800  cars  Flat  Top  coke,  at 
$5.10  per  net  ton,  (2,000  Iba.,)  f.  o.  b.  cars 
Sheffield,  Ala.,  prorided  Hull  Coal  &  Coke 
Ga  are  able  to  Induce  the  operators  to  build 
oyens,  and  make  coke  for  3,700  cars  of  the 
above  amount.  Sellers  agree  to  famish  200 
cars  of  the  above  amount  between  Septem- 
ber 20th  and  Nov.  1st,  1887.  On  Oct  1st, 
sellers  are  to  advise  buyecs  bow  much  of  the 
350  cars  they  can  furnish  during  the  month 
of  November,  1887.  On  Nov.  Ist,  sellors  are 
to  advise  bv^ers  how  mndi  of  the  350  ca/s 
they  can  famish  in  the  month  of  December, 

1887.  Deo.  1st,  1887,  selleiB  are  to  advise 
boyeiB  bow  mnch  they  can  fomlsh  of  the 
750  cars  during  the  first  three  months  of 

1888.  Feb'y  1st,  seUars  are  to  advise  buyers 
how  mnch  th^  can  fnmlsh  of  the  760  cars 
the  second  three  months  of  1888.  May  1st, 
sellers  are  to  advise  buyers  how  vaxKix  they 
can  famish  of  the  760  cars  during  the  third 
three  months  of  1888.  August  1st,  sellers  are 
to  advise  buyers  how  mudi  they  can  famish 
of  the  750  cars  tor  the  last  three  months  of 
1888.  Deliveries  to  be  made^  as  near  as  pos- 
sible, proportionately  diuring  each  period. 
These  conditions  of  sale,  binding  the  buyers 
to  take  the  coke  as  specified  above  from 
September  20th,  1887,  to  Dec.  31st,  1888,  giv- 
ing Balers  option  of  famishing  for  said  time, 
ore  entered  Into  fbr  the  purpose  of  enabling 
sellers  to  induce  the  operators  to  put  more 
ovens,  by  promising  them  a  certain  sale  of 
the  product  of  these  ovens  at  a  fixed  price. 
The  sellers  ondertake.  In  good  faith,  to  use 
th^  best  endeavors  in  inducing  manufactur- 
»«  of  coke  to  provide  ovens  for  the  purpose 
of  filling  this  contract.  HortoSk  &  Western 
Railroad  weights  at  usual  point  of  weighing 
for  these  mines  to  govern.  Buyers  to  remit 
on  or  before  the  10th  day  of  each  month  for 
aU  shipments  made  during  the  preceding 
month.  In  case  of  strikes,  accidents,  de- 
ficient transiKxtadon,  or  other  cause  unavoid- 
ably causing  stoppage  or  partial  stoppage  of 
the  works  <^  the  manufactorer  of  this  coke, 
<Hr  of  its  8hH>ment,  or  in  case  of  strikes,  acci- 
dents, or  other  cause  unavoidably  causing 
8t(vX)age  or  partial  stoppage  of  the  works  of 
the  buyers,  d^verles  h«eln  contracted  for 
may  be  suspended  or  partially  suspended,  as 
the  case  may  be,  <fr,  at  the  option  of  the  par- 
ty in  default,  may  be  Immediately  canceled, 
daring  the  ctxitinuance  of  such  intermp- 
tion,  by  immediate  notice  to  that  effect  given 
to  the  other  party.  Su<^  interruption  or  can- 
cellation, however,  shall  not  invalidate  the 
remainder  of  this  contract,  but,  on  removal 
of  the  cause  of  Intermptlon,  deliveries  shall 
be  continned  at  the  specified  rate;  and,  if 
the  delayed  deliveries  shall  not  have  been 
canceled,  they  shall  be  made  thereafter  at 
the  regidar  rate  commencing  when  the  con- 
tract would  otherwise  have  ended.  It  Is  un- 
derstood that  Hull  Coal  &  Coke  Company 
have  freight  rates  to  Sheffield,  Ala.,  on  which 
the  above  price  Is  based;  but  if,  daring  the 


time  this  contract  Is  in  force,  this  rate  should 
be  advanced,  then  buyers  have  the  option  of 
taking  any  nndellveied  portion  due  on  this 
contract,  at  the  advance,  or  of  canceling  it, 
provided  sellers  do  not  elect  to  stand  said 
advance." 

A  few  days  after  this  instrument  was  exe- 
cuted, Hull  Coal  &  Coke  Company  used  Its 
"best  endeavors  In  inducing  manufactures 
of  coke  to  provide  ovens  for  the  purpose  of 
filling  this  contract,"  and  succeeded.  Said 
oomiwny  was  "able  to  Induce,"  and  did  in 
fact  induce,  operators  —  manufacturers  of 
coke— to  build  ovens  for  the  manufacture  of 
3,700  cars  of  coke  of  the  kind  specified  In 
the  writing;  and  this  coke  was  to  be  manu- 
factured for  the  company  at  a  price  agreed 
on  between  it  and  the  producers,  for  the 
purpose,  on  Its  part,  of  filling  its  contract 
with  the  defendant  corporation.  All  this 
Was  accomplished,  the  operators  Induced  to 
build  ovens,  the  ovens  built  in  sufficient  num- 
bers and  with  adequate  capacity,  and  suffi- 
cient coke  actually  produced  to  comply  with 
the  terms  of  the  contract  in  respect  of  the 
initial  dellverlea,  before  the  time  at  which 
deliveries  were  to  commence  had  arrived. 
Not  only  so,  but  Hull  Coal  &  Coke  Company, 
prior  to  said  time,  with  a  view  to  this  con- 
tract, had  engaged  and  bound  itself  to  tak^ 
from  the  said  operators,  at  a  price  agreed 
upon,  thegroBS  quantity  of  coke  necessary  to 
fill  its  contract  with  the  Sheffield  Furnace 
Company,  and  duly  notified  the  latter  com- 
pany of  the  success  of  Its  efforts  to  Induce 
operators  to  build  sufficient  additional  ovens 
to  produce  the  requisite  quantity  of  coks. 
And  on  September  30,  1887,  the  Hull  Coal 
&  Coke  Company  advised  the  furnace  com- 
pany in  respect  of  the  number  of  cars  of 
coke  it  could  furnish  during  the  month  of 
November  following,  to  the  effect  that,  owing 
to  temporary  scarcity  of  water  in  the  coke 
fields,  It  would  probably  be  impracticable  to 
deliver  360  cars  during  November;  but  this 
deficiency  the  coke  company  proi)OBed  w  sug- 
gested it  would  anticipate  and  discount  by 
delivering  more  than  the  200  cars  required  by 
the  contract  in  October,  asserting  its  belief 
that  in  this  way  560  cars— the  gross  number 
stipulated  for  during  the  period— could  be, 
in  any  event,  delivered  between  October  1st 
and  December  Ist  At  the  instance  of  the 
furnace  company,  deliveries  were  partially 
suspended  after  about  October  8th,  and 
throughout  the  months  of  November,  Decem- 
ber, and  January;  so  that  up  to  January  30, 
1888,  only  06  cars  had  been  delivered.  On 
that  day  the  following  Instrument  was  exe- 
cuted by  Hull  Coal  &  Coke  Company  and  the 
Sheffield  Furnace  Company:  "This  memo- 
randum of  an  agreement  made  this  30th  of 
Janoary,  in  the  year  1888,  by  and  between 
the  Hall  Coal  &  Coke  Company,  of  the  first 
part,  and  the  Sheffield  Furnace  Company,  of 
the  second  part,  wltnesseth  that:  Whereu, 
there  is  a  contract  now  in  existence  between 
the  parties  hereto,  of  date  Augost  30th,  1887, 
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wliereby  the  party  of  the  first  part  Is  to  de- 
liver to  the  party  of  the  second  part,  and  the 
party  of  the  second  part  Is  to  take  from  the 
party  of  the  first  part,  3,834  cars  of  Flat 
Top  coke,  (66  cars  having  already  been  de- 
livered out  of  the  3,000  cars  secured  to  the 
party  of  the  second  part  under  said  contract,) 
which  contract  is  hereby  referred  to  as  a 
part  hereof;  and  whereas,  the  parties  hereto 
have  mutually  agreed  to  postpone  the  de- 
livery of  the  said  remaining  3,834  cars  in 
such  manner  that  said  delivery  shall  begin 
about  the  first  day  of  May,  1888,  and  shall 
thence  continue,  at  the  rate  of  about  ten  cars 
per  day,  until  the  whole  quantity  shall  have 
been  delivered:  Now,  in  consideration  of 
such  agreement,  and  of  the  sum  of  one  dollar 
cash  in  hand  paid  by  the  party  of  the  first 
part  to  the  party  of  the  second  part,  the 
receipt  whereof  Is  hereby  adknowledged, 
the  said  delivery  is  postponed  accordingly." 
After  this  writing  was  executed,  there  were 
some  further  deliveries  of  coke,  beginning 
about  May  1st,  and  continuing  for  something 
over  two  months,  and  until  616  cars  (Includ- 
ing the  66  cars  delivered  prior  to  the  writing 
of  January  80,  1888,  and  mentioned  therein) 
of  the  3,800  cars  had  been  delivered;  but 
the  deliveries  after  this  second  agreement 
were  not  of  the  full  quantity  originally  con- 
templated by  the  parties,  and  this  devia- 
tion from  the  terms  of  the  writings  was  had 
at  defendant's  Instance,  who,  from  time  to 
time,  requested  the  partial  or  total  suspen- 
sion of  shipments,  being  unprepared  to  use 
or  store  the  full  quantity  of  coke  as  called 
for  by  the  writings.  Upon  these  suspensions, 
it  became  necessary  for  the  plaintiff  to  make 
other  dispositions  of  the  coke  it  had  contract- 
ed to  take  from  the  producers  for  the  pur- 
pose of  filling  the  contract  with  the  defend- 
ant, or  to  induce  the  manufacturers  to  lessen 
their  output  for  the  time  of  such  suspension. 
During  the  first  part  of  the  month  of  July, 
1888,  the  plaintiff  had  suspended  shipments, 
at  defendant's  request,  and  had  Induced  the 
producers  to  reduce  their  output  so  that  the 
quantity  manufactured  was  not  more  than 
the  plaintiff  could  dispose  of  to  third  persons. 
To  do  this  the  ovens  of  the  manufacturers 
had  to  be  banked,— the  fires  being  put  out,— 
and  It  required  several  days  to  reheat  them 
sufficiently  to  make  a  good  quality  of  coke. 
And  as  to  so  much  of  the  output  intended  for 
this  contract,  as  the  plaintiff  had  diverted 
to  third  persons  upon  the  suspension  request- 
ed by  defendant,  It  required  some  little  time 
to  arrange  with  such  persons  for  a  cessation 
of  shipments  to  them,  in  order  that  deliveries 
might  be  resumed  to  the  defendant  Pend- 
ing this  suspension  In  July,  the  plaintiff 
had  made  temporary  arrangements  vrlth  oth- 
er l)artles  to  take  a  part  of  the  coke  Intend- 
ed for  the  defendant,  and  as  to  the  residue 
so  Intended  the  production  was  temporarily 
stopped,  the  fires  in  the  ovens  being  banked 
or  extinguished.  The  defendant  was  fully 
cognizant  of  all  these  conditions,  and  of  the 


arrangements  plaintiff  had  made  with  third 
persons  and  with  the  manufacturers  for 
the  pturpose  of  enabling  it  to  comply  with 
defendant's  request  for  the  suspension  of 
deliveries  then  pending.  This  was  the  state 
of  affairs  when,  beginning  on  July  19,  1888, 
the  following  correspondence  was  had  be- 
tween the  parties: 

•  "Montgomery,  Ala.,  July  19,  1888.  Hull 
Goal  &  Coke  C!a,  Louisville,  Ey.:  Resume 
shipments  of  coke  immediately.  We  make 
no  payment  until  the  10th  of  succeeding 
mpnth,  either  for  freight  or  coke.  Our  sec- 
retary telegraphs  Immediate  resumption  of 
coke  shipments  necessary  to  keep  In  blast. 
Answer  quick,  Montgomery  and  Sh^Beld, 
when  shipments  will  be  resumed.  Sheffield 
Furnace  Co.,  by  Alfred  H.  Moses,  Pres." 

"July  19,  1888.  A.  H.  Moses,  Montgomery, 
Ala.:  Dispatch  received.  Hull  and  Laffwty 
both  away.  Hull  Is  In  New  York.  Matter 
will  be  referred  to  Lafferty  to-morrow. 
[Signed]    Hull  Cioal  &  Cioke  Co." 

"July  20tb,  1888.  Impossible  to  resume 
shipments  Immediately.  It  will  take  from 
one  to  two  weeks  to  heat  ovens  sufficiently  to 
draw  good  ccike.  If  shipments  xmn  be 
stopped  elsewhere,  that  coke  might  be  turn- 
ed over  to  you.  Will  do  best  we  can.  Hull 
Coal  &  Coke  Co." 

"Sheffield,  Ala.,  July  21st,  1888.  Hull  Coal 
&  Coke  Co.,  Louisville,  Ey.:  Have  ship- 
ments of  coke  been  resumed?  [Signed] 
Sheffield  Furnace  Ca" 

"Louisville,  Ey.,  July  21st,  1888.  Shef- 
field Furnace  Co.,  Sheffield,  Ala.:  Shipments 
not  resumed  yet  We  wired  you  would  take 
some  time  to  heat  up  ovens,  which  were  put 
out  when  you  ordered  shipments  discon- 
tinued.    [Signed]     Hull  Coal  &  Coke  Co." 

"Sheffield,  Ala.,  July  23d,  1888.  HuU  Coal 
&  Coke  Co.:  Have  ovens  been  flred? 
When?  What  steps  taken  to  expedite  re- 
sumption shipments?  When  will  you  as- 
sure resumption?  Coke  supply  nearly  ex- 
hausted. Unless  assurance  speedy  resump- 
tion, wlU  be  fwced  to  bank  or  blow  out  An- 
swer.    [Signed]     Sheffield  Furnace  Co." 

"Louisville,  Ey.,  July  23,  1888.  Sheffield 
Furnace  Co.,  Sheffield,  Ala.:  Hope  to  be 
able  to  resume  shipments  to-morrow  or  next 
day.     [Signed]    HuU  Coal  &  Coke  Go." 

"Louisville,  Ey.,  July  23d,  1888.  Sheffield 
Furnace  Co.,  Sheffield,  Ala.:  Will  suspend 
shipments  to  others,  and  Instruct  shipments 
resumed  at  once,  provided  you  pay  freight  as 
heretofore.  Answer.  [Signed]  HuU  Coal 
&  Coke  Co." 

"LoulsvIUe,  Ey.,  July  23d,  1888.  Sheffield 
Furnace  Co.,  Sheffield,  Ala.— (Sentlemen:  We 
wired  you  per  the  Inclosed,  advising  that  we 
hoi>e  to  be  able  to  resume  shipments  to-mor- 
row or  next  day.  Since  then,  have  sent  an- 
other dispatch  per  the  Inclosed  letter,  •  •  • 
you,  we  would  suspend  shipments  to  others, 
and  Instruct  shipments  resumed  to  you  at 
once,  provided  you  pay  freight  aa  hereto- 
fore, asldng  you  to  wire  answer  In  reply  to 
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this.  We  shall  await  your  reply,  and,  If  ta.- 
Torable,  wlU  Instruct  shipments  resumed  im- 
mediatdy.  WUl  arrange  with  others  to  wait 
for  tb^  coke  until  we  can  get  new  ovens 
heated  up.  Yon  must  recognize  that  It  Is 
impossible  to  hold  ten  cars  coke  per  day  sub- 
ject to  orders  of  any  one,  so  we  can  be- 
gin shipments  of  this  amount  immediately. 
When  customers  order  shipments  stepped, 
we  must  ^ther  place  coke  elsewhere,  or  put 
ovens  out;  and  it  often  takes  a  week  or  ten 
days  to  get  ovens  hot  enough  to  make  flrst- 
dass  coke,  after  it  has  once  been  banked. 
We  shall  ej^pect  to  receive  dispatch  from  you 
to-morrow,  advising  that  you  pay  freight  on 
c<ri[e  as  usual.  [Signed]  Yours,  truly,  HuU 
Coal  &  Coke  Co.,  per  H.  D.  LafTerty,  G.  M." 

"Sheffield,  Ala.,  July  23d,  1888.  Hull  Goal 
&  Coke  Co.,  Louisville,  Ky.:  As  you  admit 
abUlty  to  ship  coke  Immediately,  but  refuse 
unless  we  pay  freight  otherwise  than  is  stip- 
ulated in  the  so-called  contract,  you  have  vio- 
lated the  same,  and  we  are  released  there- 
from, and  will  no  longer  be  bound  thereby. 
[Signed]     Sheffield  Furnace  Co." 

"Sheffield,  Ala.,  July  24,  1888.  HuU  Coal 
&  Coke  Co.,  Louisville,  Ky.:  If  we  with- 
draw claim  of  violation  by  yoo,  will  you  re- 
sume shipments  coke  immediately,  and  con- 
cede our  right  of  freight  reduction?  An- 
swer quick,  as  supply  near  exhausted,  and 
we  must  blow  out  or  bank  this  evening. 
[Signed]     Sheffield  Furnace  Co." 

"LoulsviUe,  Ky.,  July  24th,  1888.  Sheffield 
Furnace  Co.,  Sheffield,  Ala.:  Repeated  your 
dispatch  to  Mr.  Hull  at  U.  S.  National  Bank, 
New  York,  asking  him  to  wire  direct  [Sign- 
ed]   Hull  Coal  &  Coke  Co." 

"Sheffield,  Ala.,  July  24th,  1888.  HuU  Coal 
&  Coke  Co.,  Louisville,  Ky.:  Answer  our 
morning  telegram.  Highly  important,  as  we 
must  notify  labor  on  next  turn.  Have  not 
heard  from  Mr.  Hull  six  fifty-five  o'clock. 
[Signed]     Sheffield  Furnace  Co." 

"New  York,  July  25th,  1888."  Sheffield 
Furnace  Co.,  Sheffield,  Ala.:  We  have  made 
no  failure,  and  violated  no  contract,  but  are 
and  have  been  ready  to  comply  with  all  its 
to-ms.  We  claim  you  have  refused  to  carry 
out  terms  of  contract,  by  stopping  shipments 
of  coke,  and  by  refusing  to  continue  payment 
of  freight  as  heretofore;  but  to  save  you 
from  going  out  of  blast,  or  from  annoyances, 
we  will  consent  to  pay  freight  ourselves,  and 
continue  to  deliver  the  coke,  you  paying  for 
It  five  dollars  and  ten  cents  per  ton,  the  price 
stated  in  the  contract,  or  we  will  consent  to 
modify  contract,  and  give  you  benefit  of  all 
the  reduction  we  have  talked  of,  amounting 
now  to  eighty-five  cents  per  ton,  in  considera- 
tion and  with  the  understanding  that  you  are 
to  make  us  daily  shipments  of  iron  on  sales, 
or  for  storage,  of  sufficient  value  to  cover  our 
dally  shipment  of  coke  and  freight.  Answer 
care  United  States  National  Bank,  New  York. 
[Signed]  Hull  Coal  &  Coke  Co.,  by  Geo.  H. 
HaU,  Prest" 

"Sheffield,  Ala.,  July  26th,  1888.     HuU  Coal 


&  Coke  Co.,  Geo.  H  Hull,  Prest,  care  U.  S. 
National  Bank,  New  York:  Telegram  re- 
ceived too  late  to  avoid  banking  furnace. 
We  deny  violation,  and  Insist  you  violated 
so-caUed  contract  If  we  ratify  and  rein- 
state it,  wiU  you  resume  shipments  immedi- 
ately, prepaying  freight,  and  we  paying  on 
10th  of  succeeding  month  whatever  the  in- 
strument may  require,  under  Its  proper  con- 
struction? Answer  quick,  as  we  must  con- 
sult absent  parties  before  ratifying  or  rein- 
stating, and  must  Instruct  ore  shippers.  If 
reinstated,  we  must  stand  consequences,  if 
courts  decide  we  are  not  entitled  to  frdght 
reductions,  now  ninety  cents.  [Signed] 
Sheffidd  Furnace  Co." 

"New  Y(»k,  July  26th,  1888.  Sheffield  Fur- 
nace Co.,  Sheffield,  Ala.:  Replying  to  your 
telegram  of  yesterday.  We  stand  on  our  of- 
fers of  yesterday.  Answer  whether  you  ac- 
cept either  of  them.  [Signed]  HuU  Coal  & 
Coke  Co.,  by  Geo.  H.  Hull,  Prest." 

"Sheffield,  Ala.,  July  26th,  1888.  Geo.  H. 
HuU,  Pt  HuU  Coal  &  Coke  Co.,  New  York: 
Answer  yesterday's  telegram.  Ore  shippers 
demand  Instructions  from  us.  We  must  in- 
struct, or  they  wUl  seU  to  others,  in  which 
event  we  cannot  get  ore  to  go  into  blast  be- 
fore Jan'y.     [Signed]     Sheffield  Furnace  Co." 

"Sheffield,  Ala.,  July  2eth,  1888.  Dear  Sir: 
Not  hearing  from  you  In  reply  to  our  tele- 
gram of  yesterday,  we  have  just  wired  you: 
'Answer  yesterday's  telegram.  Ore  shippers 
demand  Instructions  from  us.  We  must  In- 
struct, or  they  wIU  seU  to  others,  In  which 
event  we  cannot  get  ore  to  go  Into  blast  be- 
fore January,'— which  we  now  confirm.  Very 
truly  yours,  [Signed]  Alfred  H.  Moses, 
Prest,  for  Sbeffidd  Furnace  Co.  Geo.  H 
HuU,  Esq.,  Prest  HuU  Coal  &  Coke  Co.,  c/o 
U.  S.  Nat'l  Bank,  New  York." 

In  the  foregoing  correspondence  are  men- 
tioned the  twQ  points  of  difiference  and  con- 
tention between  the  parties,  which  had  arisen 
between  them  up  to  the  time  at  which  it  is 
claimed  by  each  that  the  other  put  an  end  to 
the  contract  by  violating  its  terms,  or  refus- 
ing to  carry  it  out  according  to  Its  tenor  and 
effect  As  appears  from  this  and  other  parts 
of  the  voluminous  correspondence  that  passed 
between  the  furnace  company  and  the  coke 
company,  It  was,  in  the  first  place,  and  this 
as  early  as  the  fall  of  1887,  soon  after  the 
commencement  of  deliveries  imder  the  con- 
tract, Insisted  by  the  furnace  company  that 
by  the  t^ms  of  the  contract  the  coke  com- 
pany was  to  pay  aU  freight  charges  on  the 
ccke  as  and  when  delivered,  and  such  charges 
were  to  be  refunded  to  it  as  and  constituting 
a  part  of  the  gross  price  per  ton  which  the 
furnace  company  was  to  pay  the  C(Ae  com- 
pany on  the  10th  day  of  the  month  succeed- 
ing that  of  the  deliveries  settled  for.  On  the 
other  hand,  the  coke  company  contended  that 
the  contract,  as  interpreted  In  the  light  of  a 
general  usage  of  the  coke  trade,  devolved 
upon  the  furnace  company  the  duty  of  paying 
the  freight  charges  to  the  carrier  on  receipt 
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of  the  Bereral  shipments,  and  that  the 
amoanta  so  paid  during  a  given  month  should 
go  as  a  credit  on  a  settlement  for  the  gross 
price  of  the  coke  made  on  the  lOtb  of  the 
succeeding  month.  Upon  the  furnace  com- 
pany's contention  in  this  regard  being  first 
brought  forward,  on  October  12,  1887,  by  Its 
bookkeeper,  at  the  suggestion  of  one  Charles 
D.  Woodson,  who  was  a  director  of  the  com- 
pany, and  who,  with  the  company's  general 
manager,  had  constituted  the  committee  on 
the  part  of  that  company  to  make  this  con-' 
tract  with  the  coke  company,  the  latter  re- 
plied that  undo:  the  terms  of  the  writing, 
taken  In  connection  with  said  custom,  It  was 
the  duty  of  the  furnace  company  to  pay  the 
freight  charges,  and  have  the  amount  thereof 
credited  to  it  on  the  succeeding  monthly  set- 
tlement; and  to  this  Woodson  responded  for 
the  company,  on  October  22d:  "Can't  yon 
stop  coke  until  further  orders?  We  will  pay 
freight"  And  after  this  the  furnace  com- 
pany continued  to  pay  such  freight  charges, 
without  further  objection,  until  June  or  July, 
1888,  and  did  Indeed  pay  such  charges  on  ev- 
ery car  of  coke  It  received  from  the  plaintiff. 
The  other  matter  of  dispute  indicated  in  the 
correspondence  copied  above,  and  to  which 
reference  is  also  made  In  other  letters,  tele- 
grams, and  propositions  that  passed  between 
the  parties,  grew  out  of  a  claim  on  the  part 
of  the  furnace  company,  and  its  denial  and 
repudiation  on  the  part  of  the  coke  company, 
that  by  the  terms  of  Qie  contract  the  furnace 
company  was  entitled  to  the  benefit  of  all  re- 
ductions in  freight  on  coke  delivered  at  Shef- 
field, occurring  subsequent  to  the  date  of  the 
contract.  There  were  several  reductions,  ag- 
gregating 85  cents  per  ton;  and  the  furnace 
company  insisted  that  the  price  of  $5.10  per 
ton,  originally  agreed  on,  should  be  reduced, 
and  was,  by  a  Just  interpretation  of  the  con- 
tract, reduced,  to  $4.25  per  toa  The  present 
action  by  Hull  Coal  &  Coke  Company  against 
the  Sheffield  Furnace  Company  proceeds  oa 
the  theory  that  the  writings  set  out  above^ 
taken  in  connection  with  the  facts  we  have 
stated,  constltated  a  binding  contract  of  sale 
by  the  plaintiff  to  the  defendant  of  3,900  car 
loads  of  coke;  that  the  defendant  wrongfully 
refused  to  accept  and  receive  the  coke  it  had 
contracted  to  receive,  and  thus  violated  its 
contract;  and  that  this  breach  damnified  the 
plaintiff  in  the  sum  of  $100,000,  which  Is  the 
amount  claimed  In  the  complaint.  There  was 
verdict  and  Judgment  for  plaintiff  for  $35,000. 
The  maim  defenses  relied  on  at  the  trial 
were  three:  Birst,  It  is  insisted  that  the  writ- 
ings executed  by  the  parties  Impose  no  con- 
tractual obligations  upon  the  defendant,  be- 
cause of  a  want  of  mutuality;  there  being,  It 
Is  said,  the  assumption  of  no  enforceable  obli- 
gation on  the  part  of  Hull  Coal  &  Coke  Com- 
pany, and  hmce,  it  is  argued,  the  formal  as- 
sumption of  obligation  on  the  part  of  the  fur- 
nace company  Is  formal  only,  and  without 
efficacy.  Again,  it  la  contended  that  the  duty 
to  pay  freight  was  upon  the  coke  company. 


and  that  its  failure  and  refusal  so  to  do  was 
a  breach  of  its  contract,  which  aathoriiEed  the 
furnace  company  to  wholly  repudiate  It  And 
it  Is  further  Insisted  that  the  contract  secured 
to  the  defendant  the  benefit,  in  the  way  ot 
credit  on  the  agreed  price  per  ton  of  the  c<d£e, 
of  all  reductions  in  freight  rates  for  the  car- 
riage of  the  coke  from  the  place  of  manur 
facture  to  Sheffield;  that  there  were  material 
reductions  In  these  rates;  and  that  the  coke 
company  refused  to  allow  the  defendant  the 
benefit  thereof,  thereby  coznmlttlng  a  breach 
of  the  contract,  which  released  the  defendant 
from  all  further  obligation  under.it  These 
defenses  will  be  ccmsidared  in  the  order 
stated,  and  afterwards  we  will  briefly  aAvert 
to  some  minor  points  presented  by  the  reoMA 
Was  the  agreement  evidenced  by  the  writ- 
ings unilateral,  involving  a  mere  option  on 
the  part  of  the  coke  company  to  deliver  the 
specified  quantity  of  coke  to  the  fnmao« 
company,  and  for  this  reason,  as  Is  argued, 
not  binding  on  either  party?  The  contention 
that  the  agreement  is  of  this  class  has  for  Its 
basis  certain  provisions  In  the  first  four 
clauses  of  the  writing  executed  August  30, 
1887.  Thus,  in  the -first  clause,  the  Instru- 
ment evidences  a  sale  by  the  coke  company 
to  the  furnace  company  of  8,000  cars  of  coke, 
provided  the  seller  is  ajble  to  induce  opera- 
tors to  build  ovens  and  make  coke  for  3,700 
of  said  cars.  Following  this  are  stipuIationB 
which  require  the  seller  to  advise  the  buyer, 
at  various  dates  mentioned,  how  much  coke 
can  be  supplied  during  certain  subsequent 
periods,  as,  for  Instance,  on  "Dea  Ist,  1887, 
the  sellers  are  to  advise  buyers  how  much 
they  can  furnish  of  the  760  cars  during  the 
first  three  months  of  188&"  The  third  clause 
of  the  wrldng  Is  as  follows:  "These  condi- 
tions [those  referred  to  above]  of  sale  bind- 
ing the  buyers  to  take  the  coke  as  specified 
above  from  September  20th,  1887,  to  Dec. 
31st  1888,  [and?]  giving  seUers  option  of  fnr- 
Dlshing  for  said  time,  are  entered  into  for  the 
purpose  of  enabling  the  seUers  to  induce  the 
operators  to  put  up  more  ovens,  by  promis- 
ing them  a  certain  sale  of  the  product  of 
these  ovens  at  a  fixed  price."  And  It  is  fur- 
ther stipulated  that  "the  sellers  undertake. 
In  good  faith,  to  use  their  best  endeavors  In 
inducing  manufacturers  of  coke  to  provide 
ovens  for  the  purpose  of  filling  this  contract" 
Considering    the    agreement    of  August  30, 

1887,  apart  from  the  writing  of  January  30, 

1888,  and  taking  hold  of  it  immediately  upon 
its  execution,— that  is,  before  the  coke  com- 
pany Induced  the  erection  of  additional  ovens 
sufficient  in  number  to  manfacture  the  requi- 
site quantity  of  coke  to  fill  the  contract,— it 
may  be  conceded  that  the  instrument  was 
unilateral.  Imported  no  enforceable  obHga- 
tlon  on  the  part  of  the  coke  company,  and 
hence  was  not  binding  on  the  furnace  com- 
pany. But  that— the  original— status  of  the 
parties  was  entirely  changed  by  what  they, 
and  especially  the  coke  company,  did  under 
and  in  performance  of  the  agreement    We 
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understand  the  wrt ting, Itself  to  mean  slmidy 
this:  that  upon  the  success  of  the  coke  com- 
pany's promised  endeavors  to  Induce  opera- 
tors to  build  additional  ovens,  and  make  3,700 
cars  of  coke  for  said  company  during  the 
time  covered  by  the  agreement,  that  company 
became  absolutely  bound  to  supply  the  fur- 
nace company  8,900  cars  of  coke  between 
September  20,  1887,  and  December  SI,  1888. 
There  Is  no  other  condition  to  an  absolute 
sale  mentioned  anywhere  In  the  writing. 
This  condition,  and  no  other,  is  stipulated  In 
Its  first  clause,  where  the  sale  Is  made  con- 
tingent alone  on  the  coke  company's  ability 
to  induce  operators  to  make  the  necessary 
coke.  The  second  clause,  which  requires  the 
coke  company  to  advise  the  furnace  com- 
pany from  time  to  time  specified,  how  much 
coke  could  be  supplied  during  specified  sub- 
sequent periods,  is,  In  our  opinion,  only  a 
resultant  of  the  uncertainty  as  to  how  much 
could  be  delivered  at  all;  and  this  uncer- 
tainty was  referable  solely  to  the  condition 
in  the  first  clause,  and  was  removed  as  soon 
as  that  condition  was  complied  with.  And 
the  necessity  for  the  condition,  the  purpose 
for  which  it  was  Incorporated,  and  its  mean- 
ing and  intent,  are  clearly  shown  in  tlte  third 
clause.  The  necessity  for  it  arose  from  the 
fact  that  the  output  of  the  stipulated  brand 
of  coke  at  the  date  of  the  agreement  wfis  not 
snffident  to  fill  its  terms.  The  coke  company 
did  not  know  that  the  operators  could  be  In- 
duced to  soffldently  Increase  the  output  to 
enable  It  to  supply  8,900  cars  to  the  furnace 
company.  It  was  unwilling  to  bind  Itself 
In  that  regard  until  It  had  satisfactory  as- 
surances, In  the  building  of  additional  ovens, 
and  In  the  undertaking  of  the  operators,  that 
the  available  supply  would  be  adequate.  On 
the  other  hand,  the  obligation  of  the  furnace 
company  to  take  this  quantity  of  coke  was 
naturally  an  Important  factor  of  the  induce- 
ments held  out  to  the  operators.  And  hence, 
as  appears  from  the  third  clause  of  this  writ- 
ing, the  sole  purpose  of  the  option  to  the 
coke  company  was  to  enable  it  "to  induce  the 
operators  to  put  up  more  ovens,  by  promis- 
ing them  a  certain  sale  of  the  product  of 
these  ovens  at  a  fixed  price;"  and  when  this 
purpose  was  subserved  the  option  ceased,  and 
the  agreement  of  the  coke  company  was  con- 
verted from  a  conditional  and  optional  one, 
to  supply  the  coke  if  the  building  of  sufiScient 
ovens  could  be  induced.  Into  an  uncondi- 
tional and  absolute  contract  to  supply  the 
coke,— the  building  of  sufficient  ovens,  which 
was  the  only  contingent  element  in  the 
agreement,  having  been  induced.  The  evi- 
dence is  clear  and  free  from  conflict  to  the 
proof  of  the  efforts  of  the  coke  company  to 
induce  the  buUdlng  of  the  additional  ovens 
and  the  manufacture  of  the  requisite  coke  by 
the  operators,  as  was  contemplated  in  the 
agreement,  and  of  the  entire  success  of  these 
efforts.  Thereby,  the  condition  to  plaintiff's 
absolute  obligation  to  sell  and  deliver  the 
c<^e  was  met  and  removed,  and  the  unilater- 


al agreement,'  not  binding  on'  dtUier  parl^i 
because,  in  terms,  not  binding  on  one,  was 
converted  into  a  mutually  obligatory  contraCti 
1  Pars.  Cont  477  et  seq.,  and  notes;  Wllletts 
V.  Insurance  Co.,  46  N.  T.  45;  Atlee  v.  Bar- 
tholomew, 33  N.  W.  110,  6  Am.  St.  Rep.  103, 
note  on  page  113;  Cherry  v.  Smith,  38  Am. 
Dec.  160,  note  on  page  152;  "White  v.  Baxter, 
71  N.  T.  254;  L'Amoreux  v.  Gould,  7  N.  Y. 
S40. 

That  the  parties  themselves  understood  and 
treated  this  agreement,  after  this  condition 
had  been  met  and  filled,  as  a  mutually  bind- 
ing contract,  Is  n^nifested  by  the  sui^le- 
mentary  agreemoit  of  January  30,  1888, 
wherein  it  is  recited  and  stated  "that  there  is 
now  a  contract  in  existence  between  the  par- 
ties hereto,  of  date  August  30th,  1887,  where- 
by the  party  of  the  first  part  Is  to  deliver  to 
the  party  of  the  second  part,  and  the  party 
of  the  second  part  is  to  take  of  ttie  party  of 
the  first  part,  8,834  cars  of  Flat  Top  coke, 
(66  cars  having  already  been  delivered  out 
of  the  3,900  cars  secured  to  the  party  of  the 
second  part  under  said  contract,)  and  which 
contract  Is  hereby  referred  to  as  a  part  here- 
of," etc  Here  is  an  express  and  direct  rec- 
ognition and  declaration  by  the  parties  of 
the  absolute  and  unconditional  character  im- 
parted to  the  agreement  of  August  30,  1887, 
by  the  performance  by  the  plaintiff  of  the 
condition  th^ein  stipulated,  upon  the  i>er- 
formance  of  which  the  sale  and  delivery  of 
the  coke  to  the  defendant  was  to  cease  to  be 
optional  with  the  coke  company.  And  this 
construction  put  on  the  original  agreement 
by  the  parties  themselves,  in  express  terms, 
is  emphasized  by  the  fact  that  they,  all 
along,  after  condition  performed,  treated  the 
contract  as  mutually  and  absolutely  binding; 
and  their  declarations  and  conduct  would  cer- 
tainly suffice  to  remove  any  doubt  there  could 
possibly  be  as  to  the  absolute  contractual 
duty  of  the  coke  company  to  deliver,  and  of 
the  furnace  company  to  receive,  the  quantity 
of  coke  specified  In  the  'trrltlngs.  Comer  v. 
Bankhead,  70  Ala.  141.  But  the  writing  of 
January  30,  1888,  is  more  than  a  mere  con- 
struction of  the  previous  agreement.  It  is 
itself  an  undertaking,  absolute  in  form  and 
substance,  on  the  part  of  the  coke  company 
to  sell  and  deliver,  and  on  the  part  of  the 
furnace  company  to  take  and  pay  for,  all  of 
the  3,900  cars  of  coke  mentioned  In  the  first 
paper,  except  66  cars  which  had  previously 
been  delivered.  It  is  therein  uncondltionaUy 
stipulated  that  the  deliveries  contracted  f<H' 
in  the  writing  of  August  30th  should  be  post- 
poned for  a  certain  time,  and  tliat  said  de- 
liveries should  again  commence  about  the 
1st  day  of  May,  1888,  and  thence  continue, 
at  the  rate  of  about  10  cars  per  day,  until  the 
whole  quantity— 3,900  cars,  less  the  66  cars 
previously  delivered— should  be  delivered. 
"We  do  not  hesitate  to  declare,  vpon  the  con- 
siderations to  which  we  have  adverted,  that 
there  was  an  existing  and  mutually  obliga- 
tory contract  between  the  parties  at  the  time 
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of  the  aHeged  violation  of  it  by  the  defend- 
ant, In  July,  1888,  for  the  sale  and  delivery 
of  the  si>eclfled  quantity  of  coke. 

2.  We  are  equally  free  fTom  doubt  as  to  the 
conclusion  that  there  is  no  question  of  agency 
between  the  coke  company  and  the  furnace 
company  In  this  transaction.  It  is  manifest, 
we  think,  as  well  upon  the  words  of  the 
writings  as  from  the  situation  and  course  of 
dealings  between  these  companies,  that  the 
coke  company  was  in  no  sense  the  agent  of 
the  furnace  company  to  purchase  coke  from 
the  operators  for  the  latter,  but  was  itself 
the  sellor  on  its  own  accpunt  of  the  coke  to 
the  furnace  company.  And  we  deem  it  un- 
necessary to  further  discuss  this  feature  of 
the  case. 

3.  As  has  been  Indicated,  one  of  the  prom- 
Inott  questions  on  the  trial  bdow  was  as 
to  whether,  under  the  contract,  the  duty  of 
paying  freight  on  deliveries  of  coke  at  Shef- 
field was  upon  the  furnace  company  or  the 
coke  company;  the  former  contending  that 
It  was  not  required  to  make  any  payment 
whatever  until  the  10th  of  the  month  suc- 
ceeding that  in  which  deliveries  were  made, 
and  the  latter  insisting  that  by  the  terms  of 
the  contract,  as  read  In  the  light  of  a  custom 
of  the  trade, — which  the  court  allowed  to  be 
proved  against  defendant's  objection,— the 
furnace  company  was  required  to  pay  the 
freight  charges  on  eadi  car  as  it  was  re- 
ceived at  Sheffield,  and  was  entitled  to  a 
credit  for  the  amounts  so  paid  in  any  month 
cm  a  settlement  on  the  10th  day  of  the  next 
month.  There  are  only  three  iHrovisions  or 
expressions  In  the  writings  which  bear  upon 
this  matter.  In  the  outset,  the  contract  pro- 
vides for  a  Sale  and  purchase  of  "Flat  Top 
coke  at  $5.10  per  net  ton,  (2,000  lbs.,)  f.  o.  b. 
cars,  Sheffield,  Ala."  It  also  contains  this 
provision:  "Buyers  to  remit  on  or  before 
the  10th  day  of  each  month  for  all  shlp- 
m«its  made  during  the  preceding  month." 
And  this  recital:  "It  is  understood  that  Hull 
Ck>al  &  Coke  Co.  have  freight  rates  to  Shef- 
field, Ala.,  on  which  the  above  price  is  based; 
but  if,  during  the  time  this  contract  is  In 
force,  this  rate  should  be  advanced,  then  buy- 
ers have  the  option  of  taking  any  undeliver- 
ed portion  due  on  this  contract,  at  the  ad- 
vance, or  of  canceling  It,  provided  sellers  do 
not  elect  to  stand  said  advance."  The  trial 
court  admitted  evidence  of  a  general  custom 
in  the  coke  trade,  In  line  with  plaintiff's  con- 
tention, to  the  effect  that,  under  contracts 
like  this,  it  was  upon  the  buyer  to  advance 
the  freight,  and  take  a  credit  for  the  aggre- 
gate of  such  bills  paid  during  a  month  on 
settlement  the  10th  day  of  the  succeeding 
month,  and,  upon  the  writings  and  this  ex- 
trinsic evidence,  submitted  It  to  the  jury  to 
determine  what  the  contract  was  In  this  re- 
gard. The  action  of  the  court  <»i  this  sub- 
ject clearly  and  confessedly  can  be  sustained 
only  on  the  assumption  that  the  expressed  or 
implied  terms  of  the  contract,  as  reduced  to 
writing,  were  ambiguous  in  respect  to  this 


matter.  We  think  this  assumption  Is  not 
justified  by  the  language  the  parties  have 
set  down  In  the  writings.  It  was  mainly,  if 
not  entirely,  rested  upon  the  use  of  the  let- 
ters "f.  o.  b."  in  the  connection  shown  above 
These  were  supposed  to  be  of  such  doubtful 
meaning  as  to  authorize  and  require  a  re- 
sort to  extraneous  evidence  in  their  interpre- 
tation. We  do  not  so  understand  the  prin- 
ciple on  which  the  court  acted.  These  let- 
ters have  long  been  used,  and  have  now 
come  into  such  general  use  in  contracts  of 
sale,  where  the  property  eeM.  is  to  be  trans- 
ported, that  their  significance  Is  a  matter  of 
common  knowledge,  and  hence  of  judicial 
cognizance.  It  Is  commonly  Imown,  and 
therefore  courts  must  be  held  to  know,  that 
these  are  but  the  initial  letters  of  three  sev- 
eral words,  and  that  these  wewds,  in  con- 
nections Uke  tills,  are  "free  on  board."  And 
even  were  It  ccmceded  that  courts  do  not 
judicially  know  what  they  stand  for  and 
mean,  and  evidence  aliunde  is  resorted  to,  as 
In  this  case,  such  evidence  could  go  no  fur- 
ther than  to  supply  the  missing  letters  of 
the  words  of  which  these  letters  are  by  such 
evidence  shown  to  be  the  Initials.  The  ne- 
cessity, in  other  words,  to  show  by  extrinsic 
evidence  what  the  full  words  are,  is  met 
when  the  completed  words  are  put  before  the 
court;  and  it  affords  no  occasion  or  Justifica- 
tion tat  giving,  by  proof  of  custom  or  usage, 
<»:  other  extrinsic  fact,  a  different  meaning 
or  operation  to  them  than  would  have  at- 
tached to  them  had  they  been  originally  In- 
serted In  full  in  the  writings.  Thus,  In  a 
case  where  parol  evidence  was  admitted  to 
show  that  the  letters  "0.  O.  D.,"  (and  which 
are  not  better  understood  than  the  letters 
"f.  o.  b.")  In  a  receipt  given  by  an  express 
company  for  a  package  to  be  transported  by 
it,  w«e  the  Initials  of  the  words,  "OoUect 
on  delivery,"  the  court  hdd,  these  words 
being  proved.  It  was  not  competent  to  prove 
by  parol  what  the  full  words  meant,  or  to 
change  their  natural  significance  and  effect 
in  the  case  by  evidence  of  custom  or  usage, 
or  of  previous  dealings  between  the  parties, 
so  as  to  relieve  the  carrier  from  the  duty  of 
collecting  the  price  of  the  goods  from,  be- 
fore ddivering  them  to,  the  consignee.  BjX- 
press  Oo.  t.  Lesem,  89  ni.  312.  And  in  an- 
other case  where  the  carrier,  the  Adams 
Express  Company,  was  tmder  a  contract  to 
carry  goods  from  New  York  to  Boston,  the 
package  was  marked  thus:  "A.  King,  Wind- 
sor, N.  8.,  C.  O.  D.  $375,  from  Turner's  ex- 
press, Boston,  Mass.;"  and  in  the  receipt 
given  for  the  goods  was  contained  the  direc- 
tions as  marked  on  the  package.  The  p«Uik- 
age  was  delivared  to  Turner's  Express,  at 
Boston,  by  the  Adams  Express  Company, 
without  collecting  therefw.  The  consignor 
sued  the  latter  company,  alleging  a  breach  of 
the  contract,  and  on  the  trial  "the  defendant 
was  allowed  to  prove  that  the  whole  direc- 
tion meant  that  Turner's  Express  should  col- 
lect of  the  consignee;    also,  what  was  the 
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custom  existing  among  express  companies  re- 
c^Tlng  packages  with  a  G.  O.  O.  from  con- 
necting lines."  It  was  held  by  the  court  of 
appeals  that  the  admission  of  this  evidence 
was  erroneous;  that  "while  It  was  compe- 
tent to  give  parol  evidence  to  explain  the 
meaning  of  the  letters  'C.  O.  D.,'  and  thus 
remove  all  ambiguity,  the  contract,  being 
thus  made  clear,  could  not  be  varied;  that 
the  additional  words,  being  of  familiar  and 
ordinary,  and  not  of  technical,  use,  and  hav- 
ing a  weU-deflned  meaning,  could  not  be  ex- 
plained or  varied,  or  a  different  meaning 
given  them,  nor  was  it  competent  to  prove  a 
custom  or  usage  incotasistent  therewith." 
Collender  v.  Dinsmore,  55  N.  Y.  200.  As  has 
been  indicated,  oar  own  oidnion  Is  that  the 
meaning  of  the  letters  "C.  O.  D.,"  in  m- 
press  carriage  contracts,  and  "t.  o.  b.,"  in 
contracts  like  that  involved  in  the  case  at 
bar,  is  a  matter  of  Judicial  knowledge,  find 
that  parol  evidence  is  not  needed  or  admissi- 
ble in  their  Interpretation.  State  v.  Intoxi- 
cating liquors,  73  Me.  278;  Express  Co.  v. 
Keefer,  59  Ind.  263;  Moseley  v.  Martin,  37 
Ala.  216.  But,  whether  the  words  of  which 
the  letters  are  initials  are  filled  in  by  draw- 
ing upon  Judicial  knowledge  or  by  ex- 
trinsic evidence,  the  effect  and  result  are  the 
same.  The  perfected  words.  In  either  case, 
sire  Inserted  in  the  writing.  Instead  of  the 
letters,  and  the  Instrument  is  to  be  read  and 
construed  precisely  as  if  the  words  had  been 
originally  embodied  in  it.  Applying  these 
principles  to  the  present  case,  the  words 
"free  on  board"  are  substituted  for  the  let- 
ters *'f.  o.  b.,"  and  we  have  a  contract  by 
which  the  cdkB  company  agrees  to  sell  to  the 
furnace  company  3,900  cars  of  coke  at  $5.10 
per  net  ton  of  2,000  po.unds,  free  on  board 
the  cars  at  ShefSeld,  Ala.  There  can  be  no 
doubt  as  to  what  these  words,  "free  on 
board,"  mean,  in  the  connection  we  find 
them  here.  Their  meaning  In  contracts  of 
this  sort  is  plain  and  well  understood.  They 
import  that  the  purchaser  shall  be  free  from 
all  expense  which  may  have  attended  the 
shipment  and  transportation  to  the  point 
named.  Had  the  provision  related  to  the 
initial  point  of  the  transportation,  the  buyer 
would  have  been  entitled  to  the  shipment  at 
that  place  free  from  all  expense  incident  to 
loading  the  cars,— all  expense,  Indeed,  in- 
curred In  the  premises,  up  to  and  including 
the  loading  of  the  cars.  Then  It  would  have 
been  upon  the  buyer  to  pay  the  freight— the 
crnst  of  transportation— to  the  final  destina- 
tion of  the  consignment.  The  provision  here 
baving  relation  to  the  point  of  final  delivery. 
It  can  mean  nothing  else  than  that  the  seller 
is  to  pay  all  costs  and  charges  up  to  that 
point,  and  that  the  buyer  Is  entitled  to  re- 
ceive the  consignment  free  of  all  such  costs 
iind  expenses.  And,  as  we  have  seen,  these 
plain  terms  of  the  contract  cannot  be  chan- 
jted  or  varied  in  any  way  by  evidence  of  a 
custom  existing  In  the  coke  trade,  according 
to  which  the  purchaser  is  to  pay  freight 


charges.  There  is  therefore  no  oonsIderaticMi 
referable  to  the  use  of  the  letters  "f.  o.  b." 
which  injects  an  element  of  uncertainty  into 
the  contract,  <»■  affords  any  ground  for  parol 
evidence  in  explanation  of  them,  or  of  the 
words  for  which  they  stand.  The  other 
terms  of  the  writings  bearing  on  this  point 
are  equally  free  from  ambiguity,  and  equally 
exclusive  of  the  construction  sought  to  be 
put  upon  the  contract  by  the  evidence  of 
custom  which  the  court  allowed  to  go  to  the 
Jury.  The  price  to  be  paid  was  ?5.10  per  net 
ton  of  2,000  lbs.  This  was  the  price  of  the 
coke— the  amount  to  be  paid  for  each  ton  of 
the  commodity— on  cars  at  Sheffidd,  Ala. 
There  Is  no  more  suggestion  of  freight  char- 
ges In  this  provision  of  the  contract  than 
there  would  have  been  had  the  coke  been 
stored  at  Shefileld,  and,  as  stored,  sold  by 
the  coke  company  to  the  furnace  comi>any 
at  a.  si>ecified  price  per  net  ton.  In  each 
case  the  cost  of  transporting  the  coke  from 
the  ovens  to  Sheffield  would  be  a  constituent 
element  or  factw  to  be  considered  by  the 
seller  in  fixing  a  price  to  be  proposed  to  the 
would-be  buyer.  Just  as  the  price  paid  by 
the  sdler  to  the  operators  for  the  coke  at 
the  ovens,  and  as  the  value  of  the  seller's 
time  and  services  spent  and  rendered  In  buy- 
ing, shipping,  and  delivering  the  coke,  would 
be  constituent  factors,  going  along  with 
freight  charges  and  the  amount  of  profit  the 
seller  sought  to  make.  In  the  gross  sum  of 
$5.10  i>er  ton.  And  there  Is,  &a  the  stipula- 
tions so  far  considered.  Just  as  much  reason, 
and  no  more,  for  holding  that  the  furnace 
company  was  required  to  pay  In  advance  of 
the  10th  of  the  succeeding  month,  or  that  it 
was  doubtful  whether  the  contract  did  not 
require  the  furnace  company  to  so  pay  that 
port  of  the  |5.10,  or  so  much  of  the  |5.10  as 
was  necessary  to  i»y  the  operators  what 
they  were  to  receive  for  the  c<Ae  at  the 
ovens;  and  so  with  the  coke  company's 
profit,  and  the  value  of  its  time  and  services. 
If  this  needs  further  demonstration.  It  Is 
found  in  the  recital  of  the  contract  that  "It 
Is  understood  that  Hull  Coal  &  Coke  Co. 
have  freight  rates  to  Sheffield,  Ala.,  <m  which 
the  above  price  is  based."  And,  If  It  is  to  be 
held  that  the  duty  of  thus  paying  freight 
can  be  Imposed  upon  the  furnace  company 
by  extrinsic  evidence  of  custom,  It  might 
with  equal  propriety  be  held  that  such  duty 
In  respect  of  every  other  Item  going  to  make 
up  the  aggregate  price  could  in  like  manner 
be  imposed  upon  that  company,  to  the  most 
flagrant  violation  and  complete  emasculation 
of  the  provision  of  the  contract— the  onlj 
stipulation  it  contains  on  that  subject— requir- 
ing payments  to  be  made  on  the  10th  day  of 
each  month  for  all  shipments  made  during  the 
preceding  month.  The  payments  thus  required 
are  of  the  price  per  ton  of  the  oAe,— the  whole 
price  of  $5.10,  no  mate  and  no  less;  and 
there  is  no  warrant  In  the  contract  for  say- 
ing that  It  requires  the  payment  of  this 
price,  less  in  each  instance  that  part  of  it 
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which  Is  cmstitated  of  freight  charges,  or 
tliat  it  is  doabtfol  and  imcertain,  on  the 
words  of  the  writings,  whether  another 
amount  than  this  gross  price  was  to  then  be 
paid.  We  are  constrained,  tlierefore,  to  hold 
that  the  circuit  conrt  erred  In  the  admission 
of  testimony  as  to  the  custom  proved  against 
defendant's  objection,  and  in  the  charges 
glyen  on  this  subject  The  trial  court  should 
itself  have  construed  the  contract,  and  ruled 
that  under  It  there  was  no  duty  resting  on 
the  furnace  company  to  pay  freight  at  all, 
or  to  pay  any  part  of  the  contract  price,  un- 
til the  10th  day  of  the  month  succeeding 
shipments. 

4.  Whetho-  the  contract  was  changed  In 
the  respect  considered  above  by  a  subsequent 
binding  agreement  between  the  parties.  Is  a 
different  question,  which  was  for  the  deter- 
mination of  the  Jury  upon  the  evidence  and 
Instructions  of  the  court  There  was  evi- 
dence tending  to  show  that  Woodson,  sub- 
sequent to  the  making  of  the  contract  agreed 
to  pay  freight  on  shipments  as  received;  that 
he'  represented  the  furnace  company  In  this 
regard;  and  that  said  company  thereafter 
paid  freight  for  a  considerable  period,  sev- 
eral months,  and  upon  all  the  coke  which 
was  delivered  to  it,  amounting  to  616  cars, 
without  further  objection.  But  we  cannot 
know  what  conclusion  the  Jury  would  have 
reached,  or  did  reach,  on  this  part  of  the 
case,  nor.  Indeed,  that  they  reached  any  con- 
clusion in  this  regard;  and  hence  we,  of 
course,  cannot  say  that  the  errors  committed 
by  the  court  in  respect  of  the  written  con- 
tract were  without  injury  to  the  defendant 
One  conclusion  open  to  the  Jury  in  this  con- 
nection was  that  the  defendant,  at  plaintiff's 
Instance,  vcrfuntarlly  paid  the  freight  on 
shipments  that  were  received,— that  Is,  the 
Jury  might  have  reached  that  conclusion; 
and,  If  such  payments  were  made  as  a  mat- 
ter of  voluntary  accommodation  to  the  plaln- 
tifC,  the  fact  of  their  being  so  made  for  a 
time  did  not  bind  the  furnace  company  to 
continue  payment,  nor  relieve  the  coke  com- 
pany -from  the  duty  of  payment  Charge  1 
requested  by  the  defendant  should  therefore 
have  been  given. 

5.  It  is  next  to  be  considered  whether,  by 
the  terms  of  the  written  contract,  the  furnace 
company  was  entitled  to  the  beneflts  of  re- 
ductions in  freight  rates  occurring  after 
the  contract  was  executed,  and  while  it  was 
being  performed.'  We  will  repeat  here  the 
only  provision  of  the  writings  which  bears 
upon  this  point:  "It  is  understood  that  Hull 
Goal  Sc  Coke  Co.  have  freight  rates  to  Shef- 
field, Ala.,  on  which  the  above  price  is  bas- 
ed; but  if,  during' the  time  this  contract  Is 
In  force,  this  rate  should  be  advanced,  then 
buyers  have  the  option  of  taking  any  unde- 
livered portion  due  on  this  contract  at  the 
advance,  or  of  canceling  it  provided  sellers 
do  not  elect  to  stand  said  advance."  With- 
out this  provision,  there  was,  as  we  have 
held,  an   absolute  liability   resting   on   the 


furnace  company  to  take  and  pay  for  8^900 
cars  of  coke  at  the  rate  of  $6.10  per  net  ton. 
Of  course,  the  mere  fact  here  recited,  that 
the  sellers  have  freight  rates  to  Sheffield, 
upon  which  this  price  is  based,  can  add 
nothing  to  nor  take  anything  from,  nor  in 
any  manner  change,  the  absolute  liability  of 
the  furnace  company  to  pay  this  price.  And 
so  far  as  the  fact  itself  goes,  not  depending 
On  the  recital  for  its  existence,  the  contract 
is  now  the  same  as  if  It  had  not  contained 
the  recital  at  all.  But  the  recital  of  the  fact 
aside  from  its  existence,  was  actuated  by  a 
purpose  which  clearly  appears  from  what 
follows  it  Oniis  purpose  was  to  provide 
what  should  be  the  riglits  of  the  respective 
parties  in  relation  to  abandoning  or  continu- 
ing under  the  contract  in  the  event,  and  on- 
ly In  the  event,  there  should  be  an  advance 
in  the  existing  freight  rates  to  which  the 
recital  refored;  the  provision  being  that 
in  such  event  the  furnace  company  should 
have  the  option  of  taking  the  then  tmdellv- 
ered  portion  of  the  coke  contracted  for,  by 
paying  such  advance  in  addition  to  the  $6.10 
per  net  ton,  or  of  canceling  the  contract  as 
to  such  undelivered  part  unless  the  sellers 
should  elect  "to  stand  said  advance."  And 
it  is  not  conceivable  how  these  stipulations 
in  the  writing  expressly  referring  and  con- 
fined to  an  advance  In  the  freight  rates,  and 
without  which,  obviously,  the  contract  re- 
quired tbe  oAe  company  to  deliver  and  the 
furnace  company  to  take  and  pay  for  3,900 
cars  of  coke  at  $5.10  per  ton,  whatever  the 
freight  rates  were  or  might  afterwards  be,— 
whether  higher  or  lower  than  existing  rates, 
—could  be  converted  into  a  provision,  or  af- 
ford ground  for  argument  or  Inference  lead- 
ing to  the  conclusion,  that  In  the  event  of  a 
redaction  of  such  rates— a  matter  not  hinted 
at  in  the  instrument— the  furnace  company 
was  to  have  the  benefit  of  such  reduction  in 
the  price  per  ton  agreed  to  be  paid  by  it, 
which  being  denied  to  it,  that  company  had 
the  right  to  repudiate  the  contract  In  ail 
reason,  it  would  seem  most  clear  that.  If  the 
parties  had  had  any  such  Intention,  they 
would  most  certainly  have  expressed  It  in  the 
writings,  and  that,  while  stipulating  for  cer- 
tain exceptional  rights  in  the  ey&at  of  an 
advance  in  the  rates,  they  would,  had  any 
such  purpose  been  entertained,  have  also 
stipulated  for  the  right  now  asserted  by  the 
furnace  company  in  the  event  of  a  reduction 
in  the  said  rates.  That  they  did  not  so 
stipulate  is  conclusive  to  our  minds,  on  the 
familiar  maxim  of  "Expresslo  unius  exclusio 
alterius,"  that  they  never  bad  such  a  pur- 
pose, and  that  the  contract  Is  not  open  to 
any  construction  which  admits  of  the  effectu- 
ation of  the  right  now  Insisted  on  by  the 
defendant  The  contract  in  this  particular, 
may  have  been  a  most  disadvantageous  one 
tor  the  defendant;  but  it  was  competent  for 
the  parties  to  so  obligate  themselves,  and  it 
is  not  for  the  court  to  construe  their  con- 
tract  by   reference   to   that   consMeration. 
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The  Inquiry  whetlier  there  was  a  BUbseqnent 
parol  agreement  between  the  parties,  by  the 
terms  of  which  the  defendant  was  to  have 
the  benefit  of  freight  reductions,  was  prop- 
erly submitted  to  the  Jury  on  the  trial. 

6.  It  appears  from  that  part  of  the  cor- 
reai)ondence  we  have  copied  that  on  July  23. 
1888,  the  furnace  company  notified  the  colce 
company  that  it  would  no  longer  be  bonnd  by 
the  contract;  claiming  that  the  refusal  of 
the  latter  company  to  deliver  coke  unless  the 
former  would  i)ay  freight  at  times  of  delivery 
was  a  violation  of  the  agreement,  and  re- 
leased the  furnace  company  from  all  obliga^ 
tions  under  It.  mils  position  was  well  tak- 
en, unless  the  evidence  satisfied  the  Jury  that 
the  original  contract  evidenced  by'  the  writ- 
ings had  been  efficaciously  modified  by  a 
subsequent  obligatory  agreement  on  the  part 
of  the  furnace  company  to  thus  pay  the 
freight.  If  the  Jury  found  this  to  be  the 
case,  then  it  is  manifest  that  this  renunda- 
tton  was  a  breach  of  the  contract  entitling 
the  coke  company  to  an  Immediate  action 
upon  it  That  company  did  not  immediately 
dect  to  treat  the  renunciation  as  an  action- 
able breach  of  the  agreement,  but  on  the  fol- 
lowing day  notified  the  furnace  company 
that  It  would  continue  shipments  and  pay 
freight  Itself,  provided  the  furnace  company 
would  pay  the  stipulated  i»'ice  waiving  its 
claim  as  to  freight  reductions.  This  offer 
was  declined.  It  is  now  contended  that  the 
plaintiff  waived  defendant's  renunciation, 
and  that,  of  consequence,  whatever  conclu- 
sion the  Jury  may  have  arrived  at  In  re- 
spect of  the  duty  to  pay  freight,  defendant's 
assertion  that  it  was  released  from,  and  noti- 
fication that  It  would  no  longer  be  bound  by, 
the  contract,  was  not  a  breach  of  the  con- 
tract, because  not  accepted  and  treated  as 
such  by  the  plaintiff.  It  is  admitted  for  ap- 
pellee that  the  promisee  may  elect  to  treat 
such  a  breach  as  inoperative,  and  that  by 
so  doing  he  keeps  the  contract  alive  for  the 
benefit  of  the  other  party,  as  well  as  his  own; 
but  it  is  insisted,  and  we  think  the  proposition 
la  a  sound  one,  "that  if  the  party  renoun- 
cing will  not  and  does  not  accept  the  offer 
of  the  other  party  to  waive  the  renunciation, 
and  refuses  all  such  offers  and  negotiations, 
the  party  renouncing  cannot  complain  that 
the  other  party  does  finally  accept  and  act 
upon  the  original  renunciation."  The  preter- 
mission of  a  present  acceptance  of  the  renun- 
ciation was  in  effect  upon  a  condition  which 
was  not  complied  with  by  the  defendant. 
The  plaintiff,  In  substance,  said  to  the  de- 
fendant, that,  "If  yon  will  continue  to  pay 
$5.10  per  ton  for  the  coke,  I  will  waive  your 
renunciation,  and  keep  the  contract  alive, 
but  I  do  this  only  on  the  condition  named." 
This  condition  not  having  been  met,  the 
plaintiff's  intended  waiver  was  as  nonexist- 
ent as  if  It  bad  never  been  attempted;  and 
the  right  to  accept  the  renunciation,  and 
thus  put  an  end  to  the  contract,  was  the 
same  aj   If   the   abortive   effort   to   avoid 


that  necessity  had  Aot  been  made.  We  aire 
therefore  of  the  opinion  that  If  the  defend- 
ant was,  by  virtue  of  some  agreement  subse- 
quent to  the  written  contract,  to  pay  freight 
charges,  its  refusal  to  proceed  in  the  perform- 
ance of  the  contract  unless  the  plaintiff 
would  pay  these  charges  was  a  breach  of 
the  contract,  which  was  not  waived  by  the 
plaintiff.  For  this  breach  the  plaintiff 
would  be  entitled  to  recovery,  even  If  it  be 
conceded  that  defendant  was  entitled  to 
freight  reductions.  And,  on  the  other  hand, 
if  the  defendant  was  not  entitled  to  such 
reductions,  but  was  under  no  duty  to  pay 
fireight.  Its  refusal  to  go  on  with  the  con- 
tract,—the  plaintiff  paying  fretght,—-unle8s 
the  freight  reductions  were  allowed  to  It, 
was  in  itself  an  actionable  breach,  as  to 
which  there  la  no  pretense  of  waiver.  Bo 
that  we  concur  in  the  view  given  in  charge 
by  the  trial  court,  that  plaintiff  was  entitled 
to  recover  on  either  of  these  breaches,  If  the 
Jury  found  either  was  a  breach,  and  that 
the  defendant  coidd  not  recover  unless  it 
should  be  found  both  that  It  was  under  no 
duty  to  pay  freight,  and  that  It  was  entitled 
to  scale  the  contract  price  of  $5.10  to  the 
extent  of  reductions  In  freight  rates  sub- 
sequent to  the  execution  of  the  contract 

Many  exceptions  were  reserved  to  the  ml- 
Ings  of  the  circuit  court  on  the  admission  of 
testimony.  These  went,  for  the  most  part, 
to  the  correspondence  between  the  parties 
through  their  respective  officers  and  agents. 
The  only  plausible  exception  taken  In  this 
connection  had  reference  to  certain  communi- 
cations sent  by  one  Woodson,  on  the  theory 
that  he  was  not  authorized  to  speak  for  the 
furnace  company.  We  think  the  evidence 
as  to  his  relations  to  the  company  and  to 
the  matters  about  which  he  assumed  to  speak 
in  the  company's  behalf  was  sufficient  to 
show,  prima  facie  at  least,  that  he  acted 
with  authority,  and  that  the  evidence  of 
what  he  did  was  properly  allowed  to  go  to 
the  Jury.  The  remaining  exceptions  to  the 
admission  of  testimony  are  without  merit, 
except  those  which  are  covered  by  what  is 
said  in  the  foregoing  opinion.  For  the  errors 
adverted  to,  the  Judgment  of  the  circuit  court 
must  be  reversed.  The  cause  will  be  remand- 
ed.   Reversed  and  remanded. 


aw  Ala.  no) 
BUFAULA  NAT.  BANK  T.  PASSMORB. 
(Supreme  Court  of  Alabama.     Feb.  7,  1894.) 

PaTMIST— RecBIPT— ImPEACBMKJTT— INTKSTION. 

An  attaching  creditor's  receipt  to  the  re- 
ceiver of  the  debtor  for  a  certain  snm,  "being 
the  amount  of  claim"  of  the  creditor  "in  the 
matter  of  Buit  vs."  the  debtor,  and  also  certain 
costs  advanced  by  the  creditor  and  Insarance  on 
the  property,  If  Intended  as  a  receipt  in  full, 
leaves  no  right  in  the  creditor,  on  recovering 
judgment  in  the  attachment  soit  for  the  amount  - 
of  the  note,  the  basis  of  his  claim,  with  the  at- 
torney's fees  stipulated  therein,  to  demand  pay- 
ment ot  such  fees  in  addition,  idnce  he  was 
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aware  of  h!«  rigbt  to  them  when  he  gave  the  re- 
ceipt 

Appeal  from  chancery  court,  Barbonr  coun- 
ty; Jere  N.  WilUams,  Chancier. 

Petition  by  the  Bufaula  National  Bank 
against  M.  L.  Paasmore,  receiver  of  Brooks 
Bros.,  for  an  order  to  said  receive  to.  pay 
complainants  an  unpaid  balance  on  its  Judg- 
ment against  Brooks  Bros.  Decree  for  de- 
fendant.    Complainant  appeals.     Affirmed. 

The  Eufaula  National  Bank  sued  oat  an  at- 
tachment against  Brooks  Bros.,  a  mercantile 
partnership,  and  the  same  was  levied  on  their 
stock  of  goods.  Subsequently,  on  March 
12th,  3.  Pollock  &  Co.,  who  were  beneficiaries 
xmA&c  a  deed  of  assignment  executed  by 
Brooks  Bros,  after  the  levy  of  the  attach- 
ment, filed  a  bill  In  the  chancery  court,  and 
prayed  to  have  an  Injunction  against  the  sale 
of  the  stock  of  goods  under  the  attachment, 
and  for  the  appointment  of  a  receiver.  The 
bill  admitted  the  validity  of  the  claim  of  the 
Eufaula  National  Bank,  and  also  the  priority 
of  the  lien  created  by  the  levy  of  the  attadi- 
ment;  and  it  was  accordingly  provided,  in  the 
decree  appointing  a  receiver,  that  the  lien  of 
the  Eufaula  National  Bank  should  be  protect- 
ed and  enforced,  and  that  it  (the  bank)  could 
proceed  to  Judgment  in  the  circuit  court  Just 
as  if  no  Injunction  had  been  granted.  On 
April  2,  1892,  after  the  sale  of  the  goods  by 
the  receiver,  he  paid  the  Eufaula  National 
Bank  the  amount  of  their  claim  as  set  out  in 
the  affidavit  for  attachment,  and  also  other 
costs.  Upon  this  payment  by  the  recover, 
who  was  also  the  sherifT  who  levied  the  at- 
tachment, the  Eufaula  National  Bank  gave 
him  the  following  receipt:  "$7,543.47.  April 
20th,  1892.  Received  of  M.  li.  Passniore, 
sholff,  &c.,  seventy-five  hundred  and  forty- 
three  and  47/100  dollars,  being  the  amount 
of  claim  of  Eufaula  National  Bank  in  matter 
of  suit  vs.  BroolsB  Bros.,  and  also  forty-one 
and  90/100  dollars,  costs  advanced  by  said 
bank,  and  thirty-five  and  31/100  dollars  In- 
sur.ince  on  stock  of  said  Brooks  Bros.  [Sign- 
ed] Eufaula  National  Bank,  by  S.  H.  Dent, 
Pres."  Afterwards,  at  the  June  term,  1892, 
the  bank  obtained  a  Judgment  in  an  attach- 
ment suit  against  Brooks  Bros,  for  the  sum 
of  $7,466.26,  the  principal,  and  $746.62  attor- 
ney's fees,  which  were  provided  for  in  a  note 
upon  which  said  attachment  suit  was  found- 
ed,  and  also  for  the  costs  of  the  suit  The  pe- 
tition is  now  filed  by  the  Eufaula  National 
Bank,  asking  the  chancellor  to  direct  the  re- 
ceiver to  pay  over  to  the  petitioner  the  dtfTer- 
ence  between  this  Judgment  and  the  amonnt 
which  had  already  been  paid  by  the  receiver, 
and  received  by  the  petitioner,  as  shown  by 
its  receipt  For  answer  to  this  petition  it 
was  alleged  that  the  receipt  which  had  been 
given  by  the  ESufaula  National  Bank  was  u 
receipt  in  full  for  the  claim  of  said  bank 
against  Brooks  Bros.,  and  that  it  was  on  this 
theory  and  belief  that  the  receiver  had  paid 
the  claim  of  the  bank,  as  evidenced  by  the  re- 
ceipt given  to  him.    Upon  the  submission  of 


the  petition  the  chancdlor  refused  to  grant 
the  relief  prayed  for  as  to  the  payment  of 
the  difference  to  the  petitioner,  but  ordered 
that  the  receiver  pay  the  costs  of  the  ctrcnit 
court 

S.  H.  Dent,  Jr.,  fw  appellant  A.  H.  Mer- 
rill, for  appellee. 

STONE,  G.  J.  Ordinarily,  the  burden  of 
proving  payment  is  on  the  party  pleading  It; 
but  when  a  receipt  In  writing  is  given  by 
the  creditor,  fairly  Importing  that  it  is  in  full 
satisfaction,  it  becomes  prima  facie  evidence, 
at  least,  against  him,  and,  though  open  to  ex- 
planation or  contradiction,  the  onus  of  proof 
rests  on  him.  The  receipt  given  by  the  ap- 
pellant expresses  that  the  sum  received  Was 
the  "amount  of  claim  of  Eufaula  National 
Bank  In  matter  of  suit  vs.  Brooks  Bros.," 
and  certain  costs  the  appellant  had  advanced. 
The  contention  now  is  that  Brooks  Bros, 
were,  by  a  stipulation  in  the  notes  constitut- 
ing the  claim,  bound  to  pay  the  attorney's 
fees  for  collection,  and  that  the  sum  paid  did 
not  embrace  these  fees.  If  the  notes  con- 
tained such  stipulation,  and  the  bank  was  en- 
titled to  demand  payment  of  the  fees,  the 
facts  were,  of  necessity,  as  well  known  to 
the  bank  when  it  accepted  payment  of  a  sum 
not  including  them,  and  gave  the  receipt  for 
the  amount  of  its  claim,  as  when  it  subse- 
quently demanded  payment  of  them.  It  was 
a  rule  of  the  common  law  that  an  express 
promise  of  a  creditor,  if  a  release  was  not 
glv«i,  or  the  evidence  of  the  debt  was  not 
surrendered,  to  accept  in  payment  a  less  sum 
than  was  really  owing  him,  would  not  op- 
erate as  a  payment  or  as  an  accord  and  sat- 
isfaction. But  the  Code  declares  that  "all 
receipts,  releases  and  discharges  in  writing, 
whether  of  a  debt  of  record,  or  a  contract  un- 
der seal,  or  otherwise,  must  have  effect  ac- 
cording to  the  intention  of  the  parties  there- 
to." Code,  S  2774.  The  uniform  construc- 
tion of  this  statute  has  been  that  though  the 
sum  paid  may  be  much  less  than  the  debt 
really  due,  If  a  receipt  in  writing  Is  given.  In- 
tended as  a  full  discharge  of  the  debt,  in  the 
absence  of  evidence  of  a  mistake  of  material 
facts,  or  of  concealment  of  such  facts,  or  of 
misrepresentation,  the  receipt  must  have  op- 
eration according  to  the  Intention  of  the  par- 
ties. CarroU  v.  Coixbitt,  57  Ala.  670;  Smith 
T.  Gayle,  58  Ala.  600;  Cowan  v.  Sapp,  74 
Ala.  44.  In  McArthur  v.  Dane,  61  Ala.  542, 
referring  to  the  statute,  the  court  said:  "We 
concur  in  opinion  with  the  circuit  Judge  that, 
when  this  receipt  was  given,  McArthur  did 
not  know,  and  was  not  informed  by  any  one, 
that  he  was  entitled  to  five  per  cent  a  month 
on  the  amount  of  money  held  by  Dane,  the 
sheriff.  If  he  had  been  so  informed,  and  had 
then  recdved  a  less  sum  in  full  payment  of 
the  amount  due,  such  a  receipt  and  dis- 
charge would,  under  our  statute,  have  operat- 
ed a  full  payment  and  acquittance  of  the 
Judgment"  The  bank  had  full  knowledge  of 
all  the  facts.    All  that  can  be  said  Is  that  it 
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waa  unmlndfiil  or  IndlfFerent  as  to  tbe  foot 
that  It  was  entitled  to  claim  payment  of  the 
attorney's  fees,— a  fact  whicb.  was  unknown 
to  the  receiTW  by  whom  the  payment  was 
made.  That  the  .receipt  was  Intended  as  a 
full  discharge  of  the  claim  of  the  banlc,  was 
so  Intended  by  the  bank,  and  so  accepted  by 
the  receiver  is  a  fact  which  is  undisputed, 
and  it  "must  have  eCTect  according  to  tbe 
intention  of  the  parties."  This  conclusion 
renders  it  unnecessary  to  consider  other  (luea- 
tions  which  have  been  raised  in  argumeat. 
The  decree  of  the  chancellor  is  affirmed. 

OM  Ala.  UT) 

BURNBY  «t  al.  t.  TORRBY. 

(Supreme  Court  of  Alabama.     Not.  28, 1893.) 
Will  Contest  —  Tkbtamentabt  Capacitt — Sof- 
rioiBNOT  or  Etidbkcb— Impeachment  of  Wiiu 
Hzas— iNSTBUOTioiia— Pbovincb  of  Jdbt— N02(> 
■XPERT  Evidence — Competknct  of  Witness. 

1.  The  fact  that  there  has  been  an  unequal 
distribution  of  testator's  t)ropert7  does  not  au- 
thorize the  conclaaion  that  such  disposition  was 
the  result  of  fraud  or  undue  influence. 

2.  One  who,  at  the  time  of  executing  a 
wiil,  has  mind  and  memory  sufficient  to  re- 
member the  property  he  is  about  to  .bequeath, 
the  objects  ol  Iiig  bounty,  and  the  disposition  he 
wishes  to  make  qf  it,  and  to  know  and  under- 
stand the  businesa  he  is  engaged  in,  and  the. 
consequences  of  the  business  to  be  performed, 
has  a  sound  and  disposing  mind  and  memory. 

3.  To  impeach  a  witness  by  showing  that 
he  iias  made  contradictory  statements,  the  state- 
ments must  be  material  to  the  issue. 

4.  On  a  will  contest  the  court  properly  re- 
fused to  charge  tliat  the  opinions  of  persons  not 
experts  on  the  question  of  insanity,  though  hon- 
estlj  formed,  are  most  unsafe  grounds  for  the 
ascertainment  of  truth,  and  that  to  render 
such  opinions  legal  evidence  they  should  l>e  ac- 
companied bv  the  facts  on  wliich  they  were 
I>ased,  as  such  instruction  invaded  the  province 
of  the  Jury. 

5.  For  tl»e  same  reason  it  was  proper  to  re- 
fuse a  charge  that  common  experience  has 
shown  that  opinions  of  professional  witnesses 
on  questions  of  insanity  are  of  little  practical 
value,  owing  to  the  universal  conflict  between 
those  called  on  the  different  sides,  as  compared 
with  testimony  as  to  the  acts  and  sayings  of 
the  person  whose  mind  is  nnder  investigation. 

6.  Where  one  has  had  such  a  long  and  inti- 
mate acquaintance  with  testator  as  to  enable 
him  to  form  a  correct  judgment  as  to  the  iat- 
ter's  mental  condition,  he  may  give  his  opinion 
that  the  person  is  of  sound  mind. 

7.  Before  he  can  give  his  opinion,  however, 
,  he  must  state  the  facta  on  which  it  is  based. 

8.  Where  an  attesting  witness  who  testified 
as  to  the  mental  capacity  of  testator  asserted 
that  he  had  not.  two  days  before  the  execution 
of  the  will,  said  that  testator  had  become  im- 
becile, evidence  that  he  had  said  so  was  com- 
petent to  impeach  him. 

9.  It  was  competent  for  a  witness  to  testify 
that  testator  was  "childish,"  and  that  his  ex- 
pression was  "simple." 

10.  A  nonexpert  witness  cannot  be  asked,  for 
the  purpose  of  showing  testator's  unsoundness 
of  mind,  whether  he  seemed  "to  have  his  men- 
tal faculties  about  him  ail  the  time,"  unless  it 
l>e  first  shown  that  the  witness  had  the  oppor- 
tunity to  know,  and  the  facts  on  wluch  his  opin- 
ion is  based  are  stated. 

Appeal  from  probate  court,  Jefferson  coau* 
ty;  M.  T.  Porter,  Judge. 

In  the  matter  of  the  probate  of  the  will 
of  Samuel  Torrey,  deceased,  Henry  W.  Tor- 


regr  ccmtested  its  probate,  and,  from  a  Judg- 
ment declaring  the  will  Inyalid,  the  esecutors 
appeal.     Reversed. 

The  proceedings  in  this  case  arose  out  of 
a  contest  by  the  appellee  of  the  probate  of  a 
paper  filed  by  the  app^Iants,  purporting  to 
he  tbe  last  will  aad  testament  of  Samuel' 
Torrey,  deceaaed.  The  appeal  is  taken  from 
a  jud^nent.of  the  pipbate  court  declaring 
that  the  paper  filed  was  Invalid  as  the  last 
will  and  testament  of  Samuel  Torrey,  de- 
ceased, and  (»idered  that  the  same  be  reifused 
and  rejected  by  tbe  probate  comt.  By. tbe 
paper  filed  for  probate  the  testator  be- 
queathed all  of  his  personal  and  real  property 
to  his  wife,  Jaae  B.  Toirey,  and  appointed 
William  T.  and  WllUam  W.  Bumey  bis  ec- 
ecutocs.  Tb»  groonds  of  contest  were  (1) 
that  tiie  instrument  was  not  legally  executed; 
(2)  the  want  of  testameatary  capacity;  (3): 
fraud  and  undue  influHice.  Tbe  testimony 
for  the  proinment  t^ided  to  show  that  at  the 
time  of  the  execution  of  the  wUl,  which  was 
executed  in  the  pKsenoe  of  three  witnesses, 
they  eaoh  dgnlng  in-  the  presence  of  tbe 
othoB  and  in  the  presence  of  tbe  testator, 
the  said  Samuel  Torrey  was  of  testam^itary 
capacity.  Tlie  testimony  fbr  the  contestant 
was  in  conflict  with  that  of  the  proponents, 
and  toided  to  show  that  at  the  time  of  the 
execution  of  the  will  the  said  Samuel  Toney 
was  incapable  of  making  a  will  on  account  of 
mental  weaicness.  T^ere  waa,  however,  no 
testimony  to  show  that  he  was  imduly  in- 
fluenced by  any  one.  It  was  shown  that 
William  T.  Bumey  was  his  brother-in-law, 
and  William  W.  Bumey  was  the  son  of  Wil- 
liam T.  Bumey.  It  is  not  deemed  neces- 
sary to  set  out  in  detail  the  tendencies  of  all . 
tlie  evidence  introduced  upon  the  trial  of  the 
cause,  the  same  b^ng  so  voluminous,  and  the' 
opinion  in  this  case  does  not  require  It  Up- 
on the  examination  of  B.  F.  Roden  as  a  vrtt-' 
ness  for  the  proponents  he  testified  that  he 
was  one  of  the  subscribing  witnesses  to  the 
will,  and  identified  the  will  and  the  stgna- 
tui^s  thereto.  On  the  aross-examination  of' 
this  witness  he  testified  that,  after  the  stroke 
of  paralysis,  Samuel  T<Mnrey  never  seemed  to 
be  the  same  strong-minded  and  good  busi- 
ness man  that  he  was  before;  that  he  was 
associated  with  him  constantly,  and  was  in 
a  position  to  know  his  mental  capacity  from 
such  association,  and  from  repeated  conver- 
sations with  him  upon  different  subjects;  that 
he  was  never  able  to  talk  connectedly  upon 
any  one  particular  subject,  his  mind  wan-- 
derlng  after  talking  five  or  ten  minutes;  that, 
in  bis  opinion,  be  grew  weaker,  mentally, 
from  time  to  time.  This  witness,  B.  F. 
Roden,  was  asked,  oa  cross-examination,  the 
following  question:  "Did  be  seem  to  have 
his  mental  faculties  about  him  all  the  time?" 
He  answered:  "Tlie  best  way  I  can  describe 
it  is,  he  seemed  more  like  a  child."  The 
proponents  objected  to  the  answer,  "he 
seemed  more  like  a  child,"  because  it  was  a 
CMidusion  of  the  witness.    The  court  orer- 
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ruled  tlie  objection,  and  the  proponents  duly 
excepted.  This  witness  stated  the  facts  up- 
on whlcOi  ta«  based  his  opinion,  both  as  to 
his  being  like  a  child  and  also  his  not  being 
mentally  sound.  Tbore  was  other  evidence 
for  the  contestant  to  the  effect  that  Samuel 
Twrey  "was  childish"  or  "seemed  childish." 
Upoa  the  further  cross-examination  oC  the 
said  B.  F.  Roden  as  a  witness  he  was  asked 
this  question:  "Did  you  tdl  Mr.  Lockwood, 
OD  2d  avenue,  two  or  three  days  before  the 
will  was  made,  that  Mr.  Torrey  had  become 
an  Imbecile?"  The  proponents  objected  to 
the  question  because  it  was  irreleyant  and 
Incompetent,  and  duly  excepted  to  the  court's 
overruling  their  objection.  The  witness  an- 
swered tbat  he  "did  mot  tell  Lockwood  that 
Torrey  had  become  an  imbecile."  The  testi- 
mony for  the  contestant  tending  to  show  that 
Samuel  Twrey  was  mentally  unsound  was 
based  upon  the  facts  which  were  stated  by 
the  several  witnesses,  showing  that  it  was 
by  intimate  association  and  repeated  conver- 
saticns  that  tibey  came  to  their  respective 
conclusions.  Upon  tiie-  examination  of  one 
Lockwood  as  a  witness  toe  the  contestant 
he  was  asked  Hie  following  question:  "Did 
B.  F.  Roden  meet  yen  on  2d  avenue,  be- 
tween 19th  and  20th  streets,  about  two  or 
tliree  days  before  Mr.  Torr^  made  his  will, 
and  before  he  went  north?"  He  answered: 
"Yes,  sir."  'TMd  he  or  not,  at  that  tTme 
and  place,  tell  yon  that  Mr.  Torrey. had  be- 
come an  Imbedle?"  The  proponents  objected 
to  these  questions  because  they  were  Irrde- 
vant,  were  hearsay  evidence,  and  because  they 
were  asked  for  the  purpose  of  impeet^ng 
Mr.  Boden.  The  court  overruled  the  ob- 
jection, and  the  proponents  excepted.  'Riis 
witness  answered:  "He  said  he  was  an  im- 
becile." The  same  witness  was  asked  the 
'  foUowlng  question:  "Did  you,  or  not,  hear 
Mrs.  Torrey  say  anything  about  his  [Mr. 
Toirey's]  going  to  the  Kimball  House  to 
live?  If  so,  what?"  Proponents  objected 
to  what  Mrs.  Torrey  said,  because  it  was  in- 
competent and  Irrelevant  The  court  over- 
ruled this  objection,  and  the  proi)onent8  ex- 
cepted. The  witness  answ^ed:  "I  heard 
bar  tell  Mr.  Torrey  he  must  go  ivwa  to  the 
Kimball  House;  tbat  fOie  couldn't  Uve  out 
there  [on  the  Highlands]  and  attend  to  his 
business  in  town  for  him."  On  cross-ex- 
amination this  witness  (J.  It.  Lockwood)  tes- 
tified that  he  was  an  tmde  of  Warren  Tor- 
rey, the  contestaut,  and  that  the  said  War- 
ren Torrey  had  no  other  blood  rdatives  in 
the  south  except  himself  and  his  childr^i. 
He  further  testified  that  in  a  certain  conver- 
sation he  said  he  "would  give  one  hundred 
dollars  to  know  what  Mr.  Darby  would  tes- 
tify in  tUs  case."  Mr.  Darby  was  Mrs.  Tor- 
rey's  brother-in-law,  having  married  her  sis- 
ter. The  contestant  then  asked  the  said 
Lockwood  the  following  question:  "Did  you 
have  information  that  Mr.  Darby  knew  im- 
portant facts  in  this  case?"  This  question 
was  accompanied  by  the  statement  to  the 


court  "that  the  questi<m  was  asked  only  for 
the  purpose  of  explaining  why  the  witness 
should  say  he  would  give  one  hundred  dol- 
lars to  know  what  Darby  would  testify." 
The  proponents  objected  to  the  questtMi  be- 
cause It  was  Irrelevant  and  Incompetent  and 
called  for  hearsay  evidence.  The  court  over- 
ruled the  objection,  the  proponents  excepted, 
and  the  witness  answered:  "I  had  informa- 
tion that  Mr.  Darby  knew  very  important 
facts  in  this  case."  All  the  other  facts,  and- 
the  other  rulings  of  the  court  upon  the  evi- 
dence, are  sufiieiently  stated  in  the  opinion. 

In  Its  general  charge  to  the  Jury,  the  court, 
aft»  Instructing  them  that  If  they  believed 
the  evidence  in  the  case  they  would  find  that 
the  paper  offered  for  probate  was  duly  ex- 
ecuted according  to  law,  proceeded  as  fol- 
lows: 

"As  to  the  mental  capacity  of  Samuel  Tor- 
rey: On  the  one  hand.  It  does  not  require 
dementia  or  Idiocy  w  a  total  deprivation  of 
reason  to  destroy  testamentary  capacity,— 
that  is,  to  put  a  man  in  such  mental  condition 
that  he  cannot  make  a  will.  A  man  may  not . 
be  capabl,e  mentally  of  making  a  will,  and 
yet  not  be  an  idiot  nor  demented  nor  totally 
deprived  of  reason.  On  the  other  hand,  it  is 
not  every  Impairment  of  the  mind  which  ren- . 
ders  a  person  incompetent.  Mere  weakness 
of  Intellect  is  not  sufficient  to  Incapacitate. 
It  is  not  necessary  that  a  man  should  have 
all  the  organs  and  faculties  of  his  mind  com- 
jdete,  in  perfect  action,  to  make  him  capaUe 
of  making  a  wlU.  There  may  be  competency 
to  make  a  will  without  such  capacity  as 
would  enable  a  man  to  transact  the  ordinary 
business  of  life.  Mind  and  memory  may  be 
impaired  and  enfeebled  by  age  or  disease, 
and  yet  the  testator  possess  sufficient  capac- 
ity to  make  a  wUl.  The  Impairment  must  ex- 
tend to  a  deprivation  of  the  rational  faculties, 
the  use  and  exercise  of  which  are  requisite 
to  a  proper  and  intelligent  disposition  of  prop- 
erty. If  Samuel  Torrey  had,  at  the  time  of 
executing  the  paper  purporting  to  be  his  will, 
mind  and  memory  sufficient  to  recall  and  re- 
member the  property  he  was  about  to  be- 
queath, and  the  object  of  his  bounty,  and  the 
disposition  which  be  wished  to  make,  to  know 
and  understand  the  nature  and  the  conse- 
quences of  the  business  to  be  perfc^med,  and 
to  discern  the  simple  and  obvious  relations  of 
its  elements  to  each  other,  power  to  collect 
and  retain  the  elements  of  the  business  to  be 
performed  for  a  sufficient  time  to  perceive 
their  obvious  relation  to  each  other,  then  he 
had  a  sound  and  disposing  mind  and  memory. 

"As  to  fraud  and  undue  Influence:  Undue 
Influence  which  will  vitiate  a  will  is  not  sim- 
ply argument  or  persuasion  or  an  appeal  to 
the  affections;  but  to  have  that  effect  it  must 
amount  to  moral  coercion,  and  In  a  measure, 
at  least,  destroy  the  free  agency  of  the  testa- 
tor, and  make  him  make  a  will  which  he  did 
not  want  to  make.  The  particular  time  to 
whidi  your  inquiry  must  be  directed  is  at  the 
.time  of  the  execution  of  the  paper;  and  this, 
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botb  as  to  sanity  and  rmdne  Imflnence.  If 
Samuel  Torrey  bad  capacity  to  make  a  wUl 
at  the  time  of  Its  execution,  then,  so  far  as 
that  isaoe  Is  concerned,  it  would  be  a  valid 
wBl,  whatever  may  have  been  the  condition 
of  his  mind  before  and  after  that  time;  and, 
if  be  did  not  have  the  capacity  to  make  a 
will  at  the  time  of  signing  It,  then  it  would 
not  be  his  will,  whatever  capacity  he  may 
have  bad  befbre  and  after;  and  If  tmdue  tn- 
'  flnence  oi>erated  upon  him  at  the  time  of  the 
signing,  whether  this  influence  was  exerted 
by  a  benefidary  or -any  one  else,  then  It  would 
be  valid  [Invalid,]  but,  if  undue  influence  did 
not  operate  upon  him  at  the  time  of  the  sign- 
ing, then,  so  far  as  imdue  influence  Is  con- 
cerned. It  would  be  a  valid  will,  whatever 
may  have  been'  the  case  before  and  after. 
Testimony  as  to  his  mental  condition  and  In- 
floence  bef<»«  and  after  the  time  of  executing 
the  will  is  admitted  to  aid  the  juiy  in  their 
Inquiry  as  to  what  was  the  case  at  the  time 
of  executing. 

"Sanity  being  the  normal  condition  of  most 
men,  the  law  presumes  a  man  to  be  sane  un- 
til the  contrary  appears;  and  the  burden  of 
proof  Is,  in  the  first  place,  upon  the  contest- 
ant to  show  a  want  of  disposing  mind  and 
memory;  but  if  the  contestant  show  the  tes- 
tator to  be  insane  to  su(^  an  extent  as  to  ren- 
der him  Incapable  of  making  a  will,  and  that 
insanity  is  habitual  and  fixed,  and  of  a  con- 
ttnuons  nature,  and  not  merely  temporary, 
such'  as  may  be  caused  by  fever  or  disease, 
then  the  burden  Is  upon  the  proponents  to 
show  that  the  will  was  executed  in  a  lucid 
interval,  and  that  the  testator,  at  the  time  of 
signing  It,  was  of  sound  and  disposing  mind 
and  memory. 

"The  existence  of  confldeatlal  relations  be- 
tween the  testator  and  a  beneficiary,  without 
more,  will  not  put  upon  the  proponents  the 
burden  of  showing  that  the  will  was  not  in- 
duced by  fraud  or  undne  influence;  but  con- 
Udential  relations,  coupled  with  activity  on 
the  part  of  a  beneficiary  In  and  about  the 
preparation  or  execution  of  the  will,  such  as 
the  Initiation  of  proceedings  for  the  prepara- 
tion of  the  paper,  oe  participation  in  such 
preparatl(»,  employing  the  draughtsman,  se- 
lecting the  witnesses,  and  the  like,  does  put 
that  burden  upon  the  proponents.  A  man 
has  the  right,  under  the  law,  to  make  any 
disposition  of  his  property  In  his  will,  how- 
ever partial  or  capricious,  that  he  sees  proper. 
He  may  cut  off  his  children,  and  give  It  to 
strangers.  If  he  desires.  He  may  also  change 
his  mind  as  often  as  it  pleases  him  as  to  the 
disposition  of  his  property.  You  may,  how- 
ever, in  considering  the  qnestlcMis  of  caiiaclty 
and  fraud  and  undue  Influence  at  the  time  of 
the  execution  of  the  paper,  consider  whetho* 
or  not  it  is  reasonable  and  natural  in  its  pro- 
visions, and  whether  it  Is  or  not  in  accord- 
nnce  with  previously  expressed  intentions." 

Under  the  opinion  of  this  court  It  is  deemed 
unnecessary  to  include,  among  the  charges 
cojried   in   this  statement  of   tacts,   those 


charges'  which  have  reference  to  undue  In- 
fluence, and  they  are  therefore  omitted.  The 
propon^its  requested  the  court,  among  others, 
to  give  the  following  written  charges,  and 
separately  excepted  to  the  coTot's  refusal  to 
give  each  of  them  as  asked:  (1)  "The  pro- 
ponents request  the  court  to  charge  the  Jury 
that  the  opinions  ot  persons,  on  the  question 
of  insanity,  who  are  not  experts,  though  never 
so  honestly  formed,  are  most  unsafe  guides 
for  the  ascertainment  of  truth,  and  that  to 
render  the  oplni<«is  of  witnesses.  In  such 
cases,  legal  evidence,  such  opinions  should  be 
accompanied  by  the  facts  or  circumstances 
upon  which  they  are  based."  (3)  "In  the  case 
on  trial,  Mr.  Torrey,  the  testator,  is  presumed 
to  be  of  sound  mind  and  disposing  memory, 
and  competent  to  make  the  will  In  question; 
and  unless  the  contestant  has  proved  to  the 
satisfaction  of  the  Jury,  by  the  evidence  in 
this  case,  that  Mr.  torrey  had  not  sufficient 
mind  and  memory,  at  the  time  the  will  was 
made,  to  know  the  beneficiary,  (hts  wife,) 
and  to  know  his  property,  and  to  know  what 
business  he  was  engaged  in,  the  Jury  will  find 
for  the  proponents  on  the  Issue  of  the  want 
of  testamentary  capacity."  (4)  "That  com- 
mon experience  has  shown,  and  the  courts 
have  often  remarked,  that  opinions  of  profes- 
sional witnesses  upon  questions  of  insanity 
have  become  of  little  practical  value  upon 
such  trials,  from  the  almost  universal  conflict 
between  those  called  upon  the  different  sides, 
as  compared  to  the  testimony  of  the  other 
kind,  consisting  of  the  acts  and  sayings, 
things  done  and  said  by  him,  the  considera- 
tion of  whose  mind  is  under  investigation." 
The  contestant  asked,  among  others,  the  fbl- 
lowlng  written  charges:  (2)  "If  the  Jury  be- 
lieve from  the  evidence  that,  at  the  time  of 
the  execution  of  the  will  offered  for  probate, 
Samuel  Torrey  was  of  tmsound  mind,  and  by 
reason  of  such  unsoundness  of  mind  he  did 
not  have  an  Intelligent  knowledge  of  the  act 
he  was  engaged  in  and  of  the  property  he 
possessed,  and  an  intelligent  perception  and 
understanding  of  the  disposition  he  desired  to 
make  of  It  and  the  persons  he  desired  to  be 
the  recipients  of  his  bounty,  and  the  capacity 
to  recollect  .and  comprehend  the  nature  of  the 
claims  of  those  who  are  excluded  from  par- 
ticipating in  his  bounty,  they  must  find  in  fa- 
vor of  the  contestant,  Warren  Torrey."  (9) 
"Mental  Incapacity  Is  always  sufficient  to  de- 
feat a  will,  the  direct  offspring  and  fruit  of 
such  Incapacity;  and  it  is  immaterial  that  the 
testator,  if  he  had  been  of  sound  mind,  would 
have  made  the  same  will.  A  will  which  is 
the  direct  offspring  of  such  Incapacity  cannot 
be  upheld  merely  because  the  Jury  believe  the 
testator.  If  he  had  been  sane,  would  have 
made  the  wifl."  (16)  "I  charge  you,  gentle- 
men of  the  Jury,  that  the  fact  that  B.  P. 
Roden  attested  the  will  of  Samuel  Torrey  as 
a  witness  does  not  furnish  any  evidence  of 
any  opinion  he  had  as  to  the  sanity  of  Sam- 
uel Torrey.  No  Inference  as  to  Boden's  opin- 
ion as  to  the  testator's  sanity  or  Insanity  can 
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be  drawn  from  the  mere  fact  of  attesting  the 
will  aa  a  witness;  and  the  testimony  of  B. 
F.  Roden  is  entitled  to  the  same  weight  as  it 
would  have  been  if  be  bad  not  been  an  at- 
testing {witness?]  to  the  wilL"  (21)  "The  law 
does  not  lay  down  a  special  test  or  gauge  of 
testamentary  capacity,  or  of  what  acts,  con- 
duct, or  surroundings  will  constitute  undue 
Influence.  Each  case  must  be  determined  ac- 
cording to  its  own  peculiar  facts  and  circum- 
stances, having  In  view  the  simple  fact  that 
no  Instrument  can  be  established  as  a  will 
unless  it  speak  the  free  and  voluntary  pur- 
pose of  the  testator.  And  if  such  Instrument 
is  offered  for  probate,  and  is  contested  on  the 
ground  of  unsoundness  of  mind  and  undue  In- 
fluence, and  the  jury  believe  that  such  instru- 
ment Is  offered  for  probate  by  parties  occu- 
pying confidential  relations  to  the  deceased 
at  the  time  of  the  making  the  alleged  will 
and  receiving  benefits  therefrom,  the  exist- 
ence of  such  confidential  relations,  coupled 
with  activity  on  their  part  In  the  preparation 
of  the  will  and  in  obtaining  the  attesting  wit- 
nesses, wiU  raise  a  presumption  of  undue  in- 
fluence, and  cast  upon  them  the  burden  of 
showing  that  It  was  not  Induced  by  undue  in- 
fluence on  their  part,  directly  or  indirectly." 
The  court  gave  each  of  these  charges  request- 
ed by  the  contestant,  and  to  the  giving  of 
each  of  them  the  proponents  separately  ex- 
cepted. 

Webb  &  Tillman  and  W.  D.  Bulger,  for 
appellants.  Bush  &  Brown  and  E.  O.  Sel- 
h^mer,  for  appellee. 

COLEMAN,  J.  Appellants  offered  to  pro- 
bate an  Instrument  as  the  last  will  and  testa- 
ment of  Samuel  Torrey.  The  probate  was 
contested  by  Henry  W.  Torrey,  a  son  of  de- 
ceased by  a  former  wife  to  the  one  which 
survived  the  deceased,  and  who  was  made 
the  sole  beneflciary  under  the  Instrument  of- 
fered for  probate  as  his  will.  The  grounds 
of  contest  were  (1)  that  the  instrument  was 
not  legally  executed;  (2)  want  of  testamen- 
tary capacily;  (3)  fraud  and  undue  influence. 
The  record  is  voluminous,  and  the  assign- 
ments of  error  unnecessarily  numerous,  many 
raising  the  same  legal  questions.  We  will 
consider  the  important  questions. 

The  court  correctly  instructed  the  jury  that 
the  will  was  properly  executed.  The  court 
was  also  requested  by  the  proponents  to 
charge  the  Jury  that  th»'e  was  no  evld^tce 
before  them  to  sustain  the  contest  upon  the 
grounds  of  undue  influence.  We  are  of  opin- 
ion that  this  charge  should  have  been  given; 
and,  if  correct  in  this  conclusion,  it  disposes 
of  many  of  the  assignments  of  error  without 
a  special  examination  of  them.  In  consid- 
ering the  question  of  fraud  and  undue  influ- 
ence it  should  be  kept  In  mind  that,  when 
testamentary  incapacity  exists,  there  is  no 
room  for  the  operation  of  undue  influence  or 
fraud.  It  is  only  to  such  pa-sons  as  have 
testamentary  capacity,  and  who  have  been 
deceived  by  fraud  ct  unduly  influenced,  and 


thus  prevented  from  freely  exercising  such 
capacity,  that  evidence  of  undue  influence  or 
fraud  is  rdevant  and  material.  In  the  one 
case  the  YflU  is  invalid  for  want  of  testamen- 
tary capacity.  In  the  other  the  person  has 
testamentary  capacity,  but  the  will  power  to 
exercise  it  has  been  overcome  by  force  or 
fear,  or  the  desire  for  peace,  or  some  Improp- 
er influence  not  proceeding  from  affection, 
and  the  party  Is  constrained,  or  by  fraud  in- 
duced, to  make  the  will.  This  is  undue  in- 
flu«ice.  A  bequest  or  devise  procured  by 
fraud  and  deceit,  such  as,  without  the  Impo- 
sition, would  not  have  been  oiade,  even 
though  there  is  neither  force  nor  fear  txought 
to  bear,  is  undue  influence,  and  will  avoid 
the  instrument  as  a  wlU.  Sufficient  capac- 
ity, free  agency,  without  the  Imposition  of 
fraud  or  deceit,  are  the  elements  of  a  valid 
wllL  It  is  a  great  mistake  of  the  prindples 
of  law  under  consideration,  as  applicable  to 
wills,  to  suppose  that  a  person  who,  by  fore- 
thought and  affectionate  attention,  and  pro- 
vision for  the  wants  of  another,  and  by  in- 
tegrity, acquires  the  confidence  of  such  per- 
son, and  a  controlling  influence  over  him,  us- 
ing no  deceit,  is  in  the  exercise  of  what,  in 
law.  Is  termed  "undue  Influence."  Such  a 
doctrine  would  place  a  premium  on  neglect 
apd  indifference,  and  "rob  virtue  of  its  re- 
ward." What  are  the  facts?  Samud  Tor- 
rey lived  to  be  something  over  60  years  of 
age.  During  the  month  of  September,  1880, 
he  had  a  paralytic  stroke.  He  never  phys- 
ically recovered  entirely  from  the  stroke. 
Whether  he  did  or  not  mentally  is  contro- 
verted. He  survived  the  stroke  about  two 
years,  and  died,  according  to  some  of  the 
evidence,  from  bilious  fever.  Prior  to  the 
time  of  the  attack  of  paralysis  the  uncontro- 
verted  evidence  Is  that  he  was  an  energetic, 
good  business  man,  self  reliant,  and  entirely 
Independent  of  the  influence  of  his  wife,  or 
any  other  person,  in  his  business  matters. 
The  undue  influence,  If  any  was  exercised 
by  his  wife,  is  conceded  to  have  been,  and 
must  have  been,  after  the  paralytic  stroke. 
We  have  examined  the  record  carefully,  and 
the  briefs  of  counsel,  with  special  reference 
to  this  question.  In  our  opinion  there  Is 
nothing  in  the  record  to  support  the  conten- 
tion of  undue  Influence.  Y&ey  few  facts  are  re- 
ferred to  In  the  argument  for  appellee  on  this 
question,  and  these  we  will  consider.  The  first 
and  most  prominent  is  that  the  wife  was  the 
sole  beneflciary  under  the  will,  the  testator 
knowing  that  he  had  a  son  living,  (the  con- 
testant,) or,  if  the  testator  supposed  him  dead, 
then  he  knew  that  this  son  had  left  two  chil- 
dren, testator's  grandchildren.  The  fact  that 
a  testator  makes  an  unequal  distribution  of 
his  property,  or  omits  entirely  from  his  be- 
quest some  of  those  who  are  next  of  kin,  stand- 
ing alone,  is  not  legal  evidence  tending  to  show 
either  testamentary  Incapacity  or  undue  in- 
fluence. It  Is  only  when  there  is  other  evi- 
dence tending  to  show  mental  incapacity  or 
undue  influence  that  the  fact  that  he  bad 
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not  disposed  of  his  property  equally  becomes 
a  fact  to  be  considered  in  connection  with 
such  oth&e  evidence.  If  the  testator  bad  ex- 
pressly dedared  In  his  will  "that  he  had  a 
son  somewhere  living,"  or,  if  be  was  dead, 
that  "he  bad  two  grandchildren  who  were 
vary  dear  to  him,  yet,  for  reasons  satisfac- 
tory to  himself,  be  devised  and  bequeathed 
all  his  property  1^  his  wife,"  would  the  will 
be  rejected,  when  offered  for  probate,  because 
of  such  a  statement,  or  would  such  a  state- 
ment in  the  will  put  the  burden. ujKtn  the 
proponents  to  show  that  testator  was  of 
Botmd  mind,  or  had  not  been  unduly  influ- 
enced, or  bad  not  been  deceived?  Clearly 
not  A  person  of  testamentary  capacity, 
and  which  the  law  presumes  every  one  to 
possess,  has  the  right  to  make  luequal  gifts 
of  bis  iwoperty,  if  be  sees  proper  to  do  so, 
by  testamentary  disiwsition;  and  the  fact 
that  he  does  so  does  not,  per  se,  establish  or 
uuthcxlze  the  inference  that  the  donor  is  of 
imsound  mind,  or  that  the  gift  was  the  re- 
sult of  fraud  or  of  undue  influence.  In  case 
uf  wills,  othet  evidence  is  necessary  to  Jus- 
tify such  a  conclusion.  Eastis  v.  Montgom- 
ery, m  Ala.  293,  0  South.  311;  Bancroft  t. 
Otis,  91  Ala.  279,  8  South.  286;  Ck>leman  v. 
Robertson,  17  Ala.  87;  Knmex  v.  Welnert, 
81  Ala  417,  1  South.  28;  Roberts  v.  Tra- 
wi<^  13  Ala.  78;  Taylor  v.  Kelly,  31  Ala.  69; 
Leepo:  v.  Taylor,  47  Ala.  221.  The  other  fact 
refMTed  to  in  brief  of  counsd  was  a  declara- 
tion made  by  Mrs.  Torrey  to  ixer  husband, 
the  testator.  It  appears  that  at  the  time  of 
the  attack  these  parties  were  living  out  on 
the  Highlands  of  Birmingham,  some  distance 
from  the  business  part  of  town;  and,  some 
time  after  the  stroke,  one  Lockwood,  the 
unde  of  the  contestant,  testifies  that  he 
"heard  her  say  to  Mr.  Torrey  be  must  go 
down  to  the  Kimball  House;  that  she 
couldn't  live  out  there^  and  attend  to  his  busi- 
ness In  town  for  him."  The  EUmball  House 
was  the  property  of  the  testator,  and  con- 
venient to  the  business  part  of  town.  It  was 
rented  out  as  a  boarding  house.  Testator 
owned  other  considerable  real  estate  in  the 
city,  which  was  rented  out.  The  move  to 
the  Kimball  House  was  soon  after  the  attack 
of  paralysis,  and  many  months  before  there 
were  any  steps  taken  in  reference  to  the  mak- 
ing of  a  wiU.  We  can  see  nothing  in  this 
statement,  if  true,  which  tends  to  show  fraud, 
deceit,  coercion,  or  imposition  of  tear  to  in- 
fluence the  testamentary  disposition  of  his 
property.  Certainly,  when  the  testator  sent 
for  his  nephew,  who  was  an  attorney,  to 
write  his  will,  there  is  no  evidence  to  show 
that  his  wife  knew  of  bis  purpose,  or  was 
present  when  he  gave  instructions  as  to  the 
disposition  of  his  property,  or  had  anything 
to  do  with  sending  for  the  attesting  wit- 
nesses, or  was  present  at  the  time  the  will 
was  signed  and  attested,  or  advised  him  in 
'regard  to  the  disposition  of  his  property,  or 
made  any  suggestion,  at  any  time,  relative 
thereto.  The  proposition  we  declare  is  that, 
v. 1460.  no.  13 — 14 


although  the  evidence  may  tend  to  show 
some  impairment  of  the  mind,  if  testamen- 
tary capacity  remains,  the  fact  that  there  has 
been  an  unequal  distribution  of  property  does 
not  authorize  the  conclusion  that  such  dis- 
position was  the  result  of  fraud  or  undue  in- 
fluence. There  must  be  other  evidence  tend- 
ing to  show  that  the  will  of  the  testator  was 
onduly  coerced,  or  that  there  was  fraud  or 
deceit  practiced  in  its  procurement.  To  bold 
otherwise  would  lay  down  a  principle  which 
would  authorize  the  setting  aside  of  every 
will,  on  the  ground  of  fraud  or  undue  influ- 
ence, when  any  impabrment  of  mental  vigor 
was  shown,  although  the  testator  possessed 
testamoitary  capacity,  unless  the  disposition 
of  his  propoty  accorded  with  what.  In  the 
opinion  of  the  jury,  it  should  have  been. 

We  will  next  consider  the  principles  of  law 
declared  by  the  trial  court  as  to  what  consti- 
tutes testamentary  capacity.  We  consider 
the  charge  given  by  the  court  ex  mere  motu, 
with  the  exception  of  what  we  believe  to 
be  a  clerical  error,  to  be  a  dear  and  correct 
statement  of  the  law  of  testamentary  capac- 
ity. The  derical  error  Is  in  writing  "valid" 
for  'Invalid."  The  whole  charge  and  the 
context  show  that  "invalid"  was  the  word 
used  by  the  court  We  are  of  oi^nlon  that 
the  rule  declared  in  laying  down  the  mode 
for  the  impeachment  at  witnesses  is  too  broad. 
In  order  to  impeach  a -witness  by  showing 
that  he  has  made  contradictory  statements, 
the  statement  made  must  be  material  to  the 
issue.  It  is  not  every  contradictory  state- 
mait  made,  but  only  those  relative  and  ma- 
terial, which  are  the  basis  for  proof  of  contra- 
dictory statements.  The  difficulties  on  this 
branch  of  the  case  arise  from  written  charges 
"given"  or  "refused,"  prepared  by  counsel.  We 
are  of  opinion  the  charges  upon  the  question 
of  testamentary  capadty  requested  by  propo- 
nents were  properly  refused.  The  first  and 
fourth  charges  are  in  language  copied  from  the 
opinion  of  the  court  in  Roberts  v.  Trawick,  13 
Ala.  85.  An  examination  of  the  case  will  show 
that  the  court  was  laying  down  a  rule  for  the 
trial  court,  and  giving  the  reasons  for  the 
admission  or  rejection  of  certain  facts  as  evi- 
dence, and  not  a  rule  for  the  guidance  of 
Juries  att&r  such  evidence  has  been  admit- 
ted. The  charges  invaded  the  province  of 
the  Jury,  and  were  properly  refused.  The 
third  was  ^roneous  in  requiring  the  contest- 
ant to  iwove  more  than  the  law  requires. 
When  the  law  predicates  certain  facts,  and 
dedares  their  existence  to  be  evidence  of 
testamentary  capacity,  the  rule  does  not  im- 
pose upon  a  contestant  the  burden  of  affirma- 
tively showing  the  nonexistence  of  all  the 
facts  predicated.  The  correct  inference  from 
the  rule  declared  is  that,  if  the  testator  is 
wanting  in  dther  of  the  specified  constitu- 
ents, he  does  not  possess  all  that  is  neces- 
sary to  constitute  testamentary  capacity. 
The  affirmative  charges,  which  Instructed  the 
Jury  generally  to  find  for  proponoits,  were 
properly  rei^used. 
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If  the  phrasea  "Intelligent  knowledge,"  'in- 
telligent perception  and  understanding,"  and 
"Int^lgent  comprehending,"  -were  intended 
to  make  the  standard  of  testamentary  capac- 
ity higher  than  it  would  be  by  the  omission 
of  the  word  "intelligent"  from  the  charges  in 
which  it  occurs  in  the  connection  mentioned, 
then  the  charge  should  bare  been  refused 
on  this  accoimt  The  connection  in  which 
these  phrases  were  used  was  calculated  to 
make  this  impression  on  the  minds  of  the 
Jurors,  and  to  mislead  them,  and  the  charges 
should  have  been  refused.  In  the  case  of 
Kramer  v.  Weinert,  81  Ala.  414,  1  South. 
26,  this  court  condemned  a  charge  which  re- 
quired, as  a  test,  that  the  testatrix  must 
"know  and  understand  the  business  she  then 
had  in  view,  and  think  and  act  on  that 
business  soundly."  The  rule  which  prevails 
In  this  state,  and  is  supported  by  the  great 
weight  of  authority.  Is  that  If  the  testator 
has  mind  and  memory  euffldoit.  to  recall 
and  remember  the  property  he  is  about  to 
bequeath,  the  objects  of  his  bounty,  and  the 
dispositions  which  he  wishes  to  make,  and  to 
know  and  understand  the  business  he  is  en- 
gaged in,  and  the  consequences  of  the  business 
to  be  performed,  he  has,  in  contemplation  of 
law,  a  sound  and  disposing  mind  and  mem- 
ory. These  elements  Include  a  power  to 
know  and  discern  their  obvious  relation  to 
each  other.  The  law  Is  clearly  and  fully 
stated  in  Taylor  v.  Kdly,  81  Ala.  61;  and, 
though  different  expressions  have  been  used 
in  later  decisions,  none  were  Intended  to 
alter  or  add  to  the  requisites  there  declared. 
Charge  9  requested  by  contestant  is  similar 
to  charge  No.  9  which  was  given  In  the  Ban- 
croft V.  Otis  case,  91  Ala.  281,  8  South.  286. 
Hie  principle  of  law  asserted  in  the  charge 
may  be  correct,  but  Is  necessarily  abstract, 
and  should  be  refused.  The  Jiuy  have  no 
rlg^t  to  consider  the  question  as  to  the  diar- 
acter  of  a  will  an  insane  man  would  have 
made  had  he  possessed  testamentary  capac- 
ity. The  question  is  purely  speculative, 
and  cannot  aid  in  determining  the  fact  of 
sanity  vel  non. 

Several  of  the  charges  given  for  contest- 
ant upon  the  question  of  undue  influence  are 
subject  to  criticism,  but  we  have  not  consid- 
ered It  necessary. to  pass  In  detail  upon  them, 
as  this  feature  of  the  contest  will  not  arise 
upon  another  trial,  unless  there  is  additional 
evidence  introduced. 

The  testimony  of  a  witness  who  attested 
the  wUI  should  be  weighed  and  considered 
as  that  of  any  other  vrltness.  The  fact  that 
he  was  an  attesting  witness,  of  itself,  does 
not  entitle  his  evidence  upon  a  question  of 
testamentary  capacity  to  greater  weight 
than  he  would  otherwise  be  entitled  to,  ac- 
cept, perhaps,  that,  by  reason  of  his  being  an 
attesting  witness,  the  law  authorizes  him  to 
give  bis  opinion  of  the  mental  capacity  of 
the  testator. 

Charge  21  should  have  been  refused.  If 
the  person  referred  to  as  occupying  confiden- 


tial rdatlODS  to  testator  Is  the  wife,  the 
charge  Is  abstract.  If  It  refers  to  other  per- 
sons, It  Is  abstract  and  erroneous,  as  the 
the  vrtfe  Is  the  sole  beneficiary  under  the 
will.  The  executors  were  simply  agents  to 
execute  It    Roberts  v.  Trawlck,  13  Ala.  80. 

We  will  next  consider  the  assignments  of 
error  upon  the  admission  and  exclusion  of 
evidence.  We  think  the  proper  rule  as  to 
nonexperts  teeitfjrlng  upon  the  sanity  or  In- 
sanity of  a  person  may  be  stated  as  follows: 
Where  there  has  been  that  long  and  intimate 
acquaintance  with  anotbor  to  enaUe  the 
formation  of  a  correct  Judgment  as  to  the 
mental  condition  of  such  other  person,  a  wit- 
ness may  give  Us  opinion  that  the  person  Is 
of  sound  mind.  Sanity  Is  the  normal  condi- 
tion of  mankind.  The  witness  with  such  op- 
portunities need  not.  In  limine,  be  required  to 
testify  to  the  absence  of  facts  which.  If  ex- 
isting, would  be  evidence  of  insanity,  before 
giving  his  opinion  that  the  person  Is  sane. 
To  authorize  a  nonexpert  to  give  his  opinion 
of  the  existence  of  an  unsotmd  condition  of 
mind  he  must  not  only  have  bad  the  oppor- 
tunity to  form  a  Judgment,  but  the  facts 
should  be  stated  upon  which  It  la  based. 
The  admission  of  opinion  testimony  is  an  ex- 
ception to  the  general  rule,  and,  in  our  Judg- 
ment, the  ends  of  Justice  require,  in  all  cases 
whore  the  opinion  of  a  nonexpert  is  ad- 
mtesible  to  show  unsoundness  of  mind,  that 
the  facts  upon  which  It  is  predicated  should 
be  stated.  The  case  of  Stubbs  v.  Houston, 
33  Ala.  664,  Is  not  an  authority  adverse  to 
the  proportion.  It  is  there  stated  "that  It 
was  competent  tor  him  to  give  his  opinion  In 
connection  with  facts  deposed  to  by  him." 
The  formw  of  the  propositions  waa  the  ques- 
tion before  tlie  court  In  the  case  of  Ford  v. 
State,  71  Ala.  897.  The  rule  as  to  the  latter 
proposition,  as  we  have  stated  it,  was  dis- 
tinctly declared  In  Roberta  v.  Trawlck,  13 
Ala.  85;  Powell  v.  State,  25  Ala.  21;  Florey 
V.  Florey,  24  Ala.  247.  A  nonexpert,  bow- 
ever  long  or  intimately  acquainted,  who 
states  no  facta  and  circnmstances  upon  which 
the  opinion  Is  based,  Is  not  competent  to  tes- 
tify that.  In  his  opinion,  a  party  Is  Insane. 
The  weight  to  be  given  to  the  opinion  of  a 
nonexpert  as  to  mental  capacity,  when  ad- 
missible, will  depend  upon  the  extent  and 
character  of  the  Impairment  of  the  mind, 
the  opportunity  to  know,  the  Int^igence  of 
the  witness,  and  the  reasonableness  of  the 
conclusion  from  the  facts  stated  and  accom- 
panying the  opinion.  Powell  v.  State,  25  Ala. 
27.  The  rule  is  easily  understood,  and  what 
we  have  said  will  be  sufficient  to  guide  the 
conrt  on  another  trial. 

There  was  no  error  In  allowing  the  witness 
Liockwood  to  prove  that  Roden  had  made  a 
contradictory  statement  The  predicate  was 
laid,  and  the  question  of  fact  material.  It 
was  for  the  Jury  to  say  how  far  the  testl-. 
mony  of  the  witness  Roden  was  Impeached 
by  the  witness  Lockwood.  There  was  no  er- 
ror In  allowing  the  question,  In  rebuttal,  to 
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Iiockwood:  "If  he  had  tnformation  that  Dar- 
by knew  lmi>ortant  facts,"  etc  On  cross- 
examination  this  witness  had  been  asked  "If 
be  did  not  say  he  would  give  $100.00  to  know 
to  what  Darby  would  testify."  Harlng  an- 
swered In  the  afflrmatlTe,  we  can  see  no  ob- 
jecUon  to  the  explanation. 

The  declarations  of  Mrs.  Torrey,  not  made 
In  the  presence  of  Mr.  Torrey,  were  mere 
hearsay,  and  not  admissible  aa  original  evi- 
dence to  prove  any  fact.  As  impeaching  tes- 
timony there  was  no  predicate  for  their  in- 
troduction. It  was  not  competent  to  prove 
property  In  Mrs.  Torrey  by  a  declaration  of 
Mr.  Torrey  to  the  effect  that  it  was  his  cns- 
tma,  when  he  purchased  property,  to  take  ti- 
tle of  alternate  purchases  In  her  name.  It 
wag  competent  to  prove,  by  legal  evidence, 
tiiat  he  had  provided  for  her,  and  the  extent 
Of  the  provision.  It  was  also  competent  to 
prove  that  she  assisted  him  to  make  the  prop- 
arty,  and  his  declarations  to  this  effect. 

We  are  of  opinion  the  court  erred  in  ex- 
cluding the  clipping  from  the  Memphis  news- 
paper. This  may  have  been  important  testi- 
mony to  either  party  upon  the  different  is- 
sues. It  appears  that  Warren  Torrey  had 
left  his  wife  and  two  children  at  Oullman 
some  10  or  more  years  before  the  death  of 
the  testator.  Not  many  years  after  he  left 
his  family,  as  Mrs.  Torrey  offered  to  testify, 
she  received,  in  a  letter,  a  clipping  from  a 
Memphis  paper,  which  was  offered  In  evi- 
dence, and  wlilch  was  read  by  testator,  to  the 
effect  that  Warren  Torrey  had  married 
again  in  that  city.  The  letter  was  not  pro- 
duced. The  court  sustained  an  objection  to 
the  clipping,  it  would  appear,  upon  the  ground 
that  it  was  hearsay.  This  clipping  was  not 
admissible  as  competent  evidence  to  prove 
the  second  marriage  as  a  fact  But  why 
was  It  not  competent  as  tending  to  accotmt 
for  the  fact  that  testator  made  no  provision 
for  him  tn  his  will?  If  the  clipping  was 
true,  or  believed  by  Mr.  Torrey,  it  may  have 
influenced  his  mind.  On  the  other  hand.  If 
It  was  a  fabrication  gotten  up  to  prejudice 
testator,  and  he  was  Imposed  upon  by  It, 
we  are  not  prepared  to  say  that  soch  informa- 
tion, brought  to  him  under  such  circum- 
stances, was  not  admissible  on  the  issues  pre- 
sented. It  would  seem  the  facts  proposed 
to  be  deposed  to  were  admissible  for  either 
party. 

In  the  case  of  Ballroad  Co.  v.  McLendon, 
63  Ala.  266,  it  was  held  that  a  witness  could 
testify  that  "plaintiff  seemed  to  be  suffering;" 
she  "looked  bad,"  etc.  Under  the  principle 
decided  in  that  case  we  bold  that  it  was  per- 
missible for  a  witness  to  say  that  the  testa- 
tor "was  childish,"  that  his  expression  "was 
simple,"  "that  he  was  a  shrewd  business 
man,"  etc.  These  words  convey  a  distinct 
idea.  On  cross-examination  the  value  or  cor- 
rectness of  such  conclusions  may  be  brought 
out  We  do  not  think,  however,  that  the 
principle  upon  which  these  "short-hand"  ren- 
derings of  facts  are  admissible  can  be  extend- 


ed so  far  as  to  permit  a  nonexpeH  witness  to 
be  asked,  for  the  purpose  of  lowing  nn- 
sonndness  of  mind,  "Did  he  seem  to  have 
his  mental  faculties  about  blm  all  the  time?" 
except  it  be  first  shown  that  the  witness  had 
the  opportunity  to  know,  under  the  prin- 
ciples we  have  declared,  accompanied  with  a 
statement  of  facts  upon  which  the  opinion  is 
based.  For  the  errors  pointed  out,  the  case 
must  be  reversed  and  remanded.  Beversed 
and  remanded. 


JAMISON  et  al.  v.  ACKER. 

(Supreme  Court  of  MissiBsippi.    Nov.  18, 
1893.) 

Laudlobd  A.KD  Tbsjlst  —  Rent  aitd  Sdfplibs  — 
Replbvin  vob  Qoodb  Attaobes. 

1.  In  replevin  for  goods  attached  by  defend- 
ant as  plaintiSs'  landlord  for  rent  and  sapplies, 
where  the  evid^ice  was  coDflicting  as  to  wheth- 
er d^endant  was  plaintiffs'  landlord,  a  charge 
authorizing  a  finding  for  defendant  if  plaintiffs 
understood  that  he  waa  fumishing  the  supplies 
as  their  landlord,  whether  he  was  or  was  not 
their  landlord,  was  erroneous. 

2.  It  was  error  not  to  explain  to  the  Jury 
the  sense  In  which  the  term  "landlord"  was 
employed,   since,   plaintiSs  haTing  gotten   sup- 

Elies  from  him,   the  jury  might  conclude  that 
is  mere  claim  of  title  to  the  land  was  ground 
for  maintaining  his  claim. 

Appeal  from  circuit  comrt,  Noxubee  coun- 
ty; 8.  H.  Terral,  Judge. 

Replevin  by  James  Jamison  and  another 
against  O.  C  Afcker.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.     Reversed. 

On  the  22d  day  of  December,  1891,  U.  M. 
Mnlllns,  as  the  agent  of  O.  O.  Acker,  made 
affidavit  before  a  Justice  of  the  peace  in 
Noxubee  county,  and  had  an  attachment  for 
rent  and  supplies  issued  against  appellants, 
under  which  three  bales  of  cotton  ware 
seised,  belonging  to  appellants.  Appellants 
gave  bond  for  the  cotton,  and  sued  out  a 
writ  of  replevin  for  same,  and  filed  their  dec- 
laration, claiming  to  be  entitled  to  recover 
the  cotton  and  damages  for  the  wrongful 
Beizare.  On  the  trial.  Acker  filed  his  plea 
to  this  declaration.  In  which  he  claims  the 
cotton  by  virtue  of  being  the  landlord  of  ap- 
pellants, and  on  an  account  for  land  rent 
and  supplies  furnished  them.  Appellee  sets 
out  in  this  plea  that  plaintiffs  were  his  ten- 
ants under  a  lease  beginning  January  1, 
1891,  and  ending  December  81,  1891,  and  that 
the  account  for  supplies  was  due  Decembw 
81,  1891.  To  this  plalnUffs  repUed  that  they 
were  not  Indebted  to  the  defendant,  as  al- 
leged In  his  plea.  On  the  issue  thus  made 
up,  a  trial  was  had  in  the  circuit  court,  which 
resulted  In  a  verdict  and  Judgment  for  Ack- 
er, and  J.  and  H.  Jamison  appealed. 

W.  B.  Stewart  and  Calhoom  &  Oreen,  for 
appellants. 

CAMPBELL,  C.  J.  If  we  look  at  the  affi- 
davit for  attachment,  and  consider  It  in 
connection  with  the  avowry,  we  must  pro- 
nounce the  attachment  Illegal,  because  sued 
out  for  rent  and  advances  before  they  were 
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due,  and  not  conforming  to  the  law  In  soeb 
case,  but  to  that  applicable  to  claims  In  ar- 
rear.  No  point  of  that  sort  was  made  be- 
low or  here,  and  why  the  attachment  pro- 
ceedings, whl<ih  properly  hare  no  place  In 
the  record,  were  put  In,  we  axe  not  able  to 
perceive.  The  Issue  joined  was,  strangely 
enough,  not  on  the  validity  of  the  attach- 
ment, but  whether  or  not  Acker  was  landlord 
of  appellants,  and  as  such  entitled  to  his 
demand.  Upon  this  issue  the  only  question 
for  the  Jury  was  as  to  the  relation  Acko- 
sustained  to  the  appellants,  and  the  sum  due 
him  as  landlord  and  advancer  of  supplies  to 
his  tenants.  The  point  of  controversy  Is 
whether  Acker  was  landlord,  so  as  to  be  en- 
titled to  his  claim  as  made.  On  that  the 
testimony  Is  conflicting,  and,  la  view  of  this, 
the  second  Instruction  for  Acker  is  erronieous, 
for  it  authorized  finding  for  him  If  plaintiffs 
understood  Acker  was  furnishing  them  as 
their  landlord,  whether  be  was  or  not,  and 
it  dbrects  a  verdict  for  him  generally,  his 
claim  being  for  rent  and  supplies,  if  they 
purchased  supplies  from  him,  he  having  the 
Idea,  as  they  understood,  that  he  was  their 
landlord.  Acker  may  have  claimed  to  be 
landlord  without  being  such,  and  the  plain- 
tiffs may  have  understood  that  he  made 
this  claim,  and  that  he  sold  them  goods  with 
the  Idea  that  he  was  landlcnrd  and  could 
maintain  a  dalm  as  such,  and  yet,  if  he  was 
not  their  landlord,  he  could  not  maintain  his 
claim  as  such.  The  doctrine  of  estoppel  Is 
not  applicable,  and  the  instruction  should 
not  have  been  given,  as  we  think.  But, 
aside  from  this,  the  instruction  directs  a 
finding  for  Acker  generally  when  his  claim  is 
for  rent  as  well  as  supplies.  Beyond  this 
the  Instruction  is  objectionable  in  not  ex- 
plaining in  what  sense  the  term  "landlord" 
was  employed,  and  in  affording  the  jury  op- 
portunity to  conclude  that,  as  Acker  claimed 
to  own  the  land,  and  had  some  understand- 
ing or  talk  with  the  Jamisons,  or  one  of 
them,  about  redeeming  the  land,  that  was 
sufficient  to  meet  the  instruction,  and  author- 
ize a  finding  for  Acker.  As  the  Jamisons 
got  his  goods,  and  owed  him  for  them,  a 
jury  would  seek  to  find  ground  for  maintain- 
ing his  claim.  Judgment  reversed,  and  new 
trial  awarded. 


(3S  Us.  1) 

SULUVAN  et  al.  t.  RICHARDSON. 
(Supreme  Court  of  B^orida.     Jan.  16,  1894.) 

Ejectment— EviDBNOB  —Ancient  Instrum ekts — 
Bpakibh  Grants  —  Cokstructiok  —  Riparian 
RioHxa. 

1.  A  written  inatmment,  offered  in  evidence 
as  an  original  Spanish  title,  made  by  Ramirez, 
intendant  of  the  army,  subdelegate  of  royal  ex- 
chequer of  Cuba  and  the  Floridas,  etc.,  to  Vi- 
cente S.  Pintado,  December  17,  1817,  and  pur- 
t>orting  to  grant,  inter  alia,  the  water  front  be- 
low hish-water  mark  outwards  about  1,800  feet, 
from  Bayou  Chico  to  Bayou  Teiar,  in  Pensaro- 
la  Bay,  and  including  the  water  front  of  the 
city  or  Pensacola,  held  to  purport  to  be  an  orig- 
inal, and  to  bear  no  evidence  of  being  a  copy, 
nor  any  of  having  been  mutilated. 


2.  A  copy  of  the  original  of  a  grant  of  land 
in  West  Florida,  from  the  Spanish  authorities 
of  that  province  while  a  colony  of  Spain,  duly 
certified  by  the  official  custodian  of  the  original, 
is  not  the  only  legal  evidence  of  title  that  the 
grantee  was  entitled  to  have.  The  possession 
of  a  royal  title  in  form,  registered  in  the  records 
of  the  government  office,  is  legal  evidence  of 
such  title. 

3.  Ancient  papers,  found  in  the  year  1859  or 
1860  in  an  old  trunk,  with  a  Spanish  grant,  or 
royal  title  in  form,  which  trunlt  contained  pa- 
pers of  the  agent  of  the  grantee,  were  offered 
in  evidence  as  auxiliary  to  the  admission  of 
such  grant  or  title,  and  were  objected  to  sever- 
ally on  the  ground  of  their  irrelevancy.  Those 
which  connect  themselves  with  or  refer  to  the 
title,  or  any  of  the  premises  granted  by  it,  are 
hdd  to  be  admissible,  as  against  the  stated  ob- 
jection; and  as  to  the  others  no  opinion  is  ex- 
pressed, in  view  of  the  disposition'  made  of  the 
case  rendering  an  opinion  annecessary. 

4.  A  paper  purporting  to  be  an  ancient  deed, 
— a  Spanish  grant  of  property  in  West  Florida, 
made  December  17,  1817,  at  Havana,  Cuba,— 
and  other  ancient 'documents  referring  to  such 
title  deed,  were  found  in  Pensacola,  Fla.j  in 
1859  or  1860,  in  an  old  trunk  which  contained 
a  lot  of  papers  belonging  to  the  estate  of  one 
who,  in  nis  life,  was  agent  of  the  grantee  at 
Pensacola;  the  papers  in  the  trunk  including 
IMipers  and  title  grants  belonging  to  the  estates 
of  others  tot  whom  he  was  agent  in  his  lifetime. 
This  agent  died  in  1832,  and  the  papers  then 
came  into  the  hands  of  his  executrix,  and,  she 
dying  in  1813,  they  came  into  the  possession  of 
her  execDtor,  from  whom  the  trunk  was  ob- 
tained by  the  person  finding  the  ancient  docu- 
ments in  it.  The  only  objections  made  to  the 
introduction  of  the  Spanish  grant  or  title,  and 
not  going  to  the  legal  effect  of  its  terms,  or  to 
the  power  of  the  officer  who  executed  it  to 
make  a  grant  of  the  property  involved  in  the 
action,  were  that  it  purported  to  be  a  copy,  and 
was  not  duly  certified,  and  that  It  was  not  a 
duly-certified  copy  made  by  the  lawful  custodian 
of  the  original;  and  the  only  objection  to  the  oth- 
er ancient  documents  was  their  irrelevancy  to 
the  grant.  Hdd  that,— however  deficient  this 
testimony,  adduced  by  the  plaintiff,  might  be 
as  against  an  objection,  made  at  the  proper  time 
in  the  trial  court,  to  the  effect  that  it  was  not 
sufficient  to  do  away  with  the  necessity  of  proof 
of  the  execution  of  the  title,  and  that  the  title, 
its  execution  not  having  been  proved,  should  not 
be  read  in  evidence, — the  evidence  was  in  fact 
treated  by  the  defendant  as  sufficient  to  the  end 
indicated,  and  its  insufficiency  waived,  by  nrging 
objections  of  another  character  as  indicated; 
and  that,  in  the  absence  of  the  proper  objection 
in  the  trial  court,  the  point  of  the  want  of  proof 
of  the  execution  of  the  grrant  could  not  be  en- 
tertained on  appeal;  and,  further,  that  the  re- 
striction of  the  objection  to  the  other  papers 
to  the  ground  of  irrelevancy  was  a  waiver  of 
all  other  objections  to  their  admission  in  evi- 
dence. 

5.  On  December  17,  1817,  Don  Alexander 
Ramirez,  intendant  of  the  army  and  superin- 
tendent general,  subdelegate  of  the  rovaJ  ex- 
che<^uer  of  the  island  of  Cuba  and  both  Fltmdas, 
president  of  the  tribunal  of  accounts,  snp^in- 
tendent  of  the  branch  of  the  Crusade,  etc,  ex- 
ecuted a  title  in  form,  whereby  he  granted  to 
Don  Vicente  Sebastian  Pintado  several  distinct 
tracts  of  land  in  West  Florida.  This  title  pjir- 
ported  also  to  make  a  grant  as  follows:  "The 
lands  designated  by  the  letter  0  are  an  exten- 
sion or  tract  of  the  bay  of  Pensacola,  whose 
superficies  of  water  is  eqatd  to  an  area  of  718V^ 
arpents  superficial  occupying  between  the  east- 
ern point  of  the  mouth  of  the  creek  of  Casa 
Blanca,  commonly  called  Bayou  Chico,  and  the 
western  point  of  the  mouth  of  the  rivulet  or 
creek  of  Texar,  commonly  called  Bayou  Texar, 
and  a  line  drawn  in  the  direction  of  southeast  of 
the  needle,  95  perches  of  Paris  within  the  sea, 
from  the  aiforesaid  first  point,  and  the  other  lins 
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of  100  of  said  percheg  to  length,  counted  from 
the  second  point  mentioned  within  the  sea,  also 
from  the  same  point  of  southeast  of  the  needle 
which  embraces  the  whole  of  the  front  from 
the  one  to  the  other  mouth  of  the  creeks  of 
Casa  Blanca  and  Tezar,  between  which  is  the 
town  of  Pmsacola,  the  whole  conforming  and 
according '  to  the  plan  annexed,  made  for  the 
greater  clearness  and  understanding  in  which 
18  r^resented  the  figure  which  the  said  land 
forms  in  the  water,  and  the  limits  within  the 
baj  of  Fensacola,  being  that  part  of  the  laud 
and  beach  which  is  found  between  the  said  two 
points  of  the  mouths  of  the  mentioned  creeks, 
the  carve  which  the  shore  of  the  water  of  the 
sea  at  the  highest  tide  in  calm  weather  makes, 
and  with  the  depth  from  the  surface  of  the 
water  as  far  as  ten  feet  Bnglish  below  the  ac- 
tual bottom,  or  towards  the  center  of  the  earth, 
in  the  whole,  the  space  which  the  figure  repre- 
sented in  the  said  plan  C  embraces,  considering 
it  as  a  solid,  since  it  has  the  three  dimensions 
of  longitude,  latitude  and  depth,  but  with  the 
exclusion  of  that  part  which  was  granted  him 
by  the  same  title  as  the  said  lots,  which  is  fig- 
ured in  it,  and  that  which  is  occupied  by  the 
wharf  of  Messrs.  Forbes  &  Co.,  also  represented 
in  said  plan,  and  of  which  they  have  been  in 
possession  for  many  years.  The  whole  In  full 
property  and  for  the  purpose  of  constructing 
wharves  and  houses  for  bathing,  reserving  and 
saving  not  only  the  right  of  his  majesty,  but 
also  that  of  the  public,  at  all  times  whenever 
it  becomes  convenient,  and  it  be  designed  to  con- 
struct wharves  with  whatsoever  funds,  munici- 
pal or  common,  intending  the  exclusion  only 
with  respect  to  particular  individnals."  The 
general  granting  words  of  the  title  i>aper  of 
December  17th  are:  "I  grant  •  •  •  gra- 
tnitonsly"  to  Pintado  "the  10,000  superficial  ar- 
pents  of  land  and  water  contained  and  marked 
in  the  six  figurative  plans  which  to  daplicate  he 

g resented,  and  under  the  lines,  termini  and  coo- 
nes,  natural  and  artificial,  which  in  them  are 
denominated  and  set  forth,  and  I  transfer  to 
him  absolute  dominion,  for  that,  as  his  own,  he 
may  hold  to  his  own  use,  enjoy,  or  ali«iate 
them  at  his  own  pleasure,  without  prejudice  to 
a  third,  who  holds  a  better  right,  nor  of  the  sov- 
ereign privileges  according  to  what  is  provided 
to  the  annexed  decree  and  the  clauses  express- 
ed." Beld:  (a)  The  purjrase  and  meaning  of  the 
grant  of  such  water  front  was  not  to  grant  the 
land  and  water  as  such  within  the  described  lim- 
its, but  the  right  to  use  the  same,  within  such 
limits  and  to  the  depth  stated  below  the  surface  of 
the  soil,  for  the  purpose  of  constructing  wharves 
and  houses  for  bathing,  such  right  of  use  be- 
ing to  the  exclusion  of  any  similar  right  of  ase 
in  any  other  individuals,  and  subordinate  to  the 
right  of  the  king  and  the  public  to  construct 
wharves  with  munidpal  or  common  funds  with- 
in such  limits,  (b)  Though  it  is  not  denied  that 
the  ktog  of  Spain  in  the  exercise  of  his  great 
power  could  have  made  such  a  grant  to  Pintado, 
yet  such  a  grant  would  have  Deen  contrary  to 
his  laws  then  in  force  in  West  Florida,  and  a 
case  of  special  exception  from  their  effect,  (c) 
Ramirez  nad  no  authority  to  make  the  grant, 
and  it  vested  no  title  in  the  grantee,  but  is  void. 
Mabry,  J.,  concurring,  agreed  that  the  water 
front  was  granted  to  the  extent  of  the  uses  and 
purposes  mentioned,  bat  was  not  satisfied  that 
the  grant  did  not  undertake  to  vest  in  the  gran- 
tee a  greater  estate  than  shown  by  the  con- 
stmction  adopted. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Escambia  coun- 
ty;  James  F.  McClellan,  Judge. 

Action  to  ejectment  by  William  Richardson, 
trustee,  against  Martin  H.  SuUivan,  execu- 
tor, and  others.  There  was  judgment  for 
platotiff,  and  defendants  appeal.     Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  BANElY,  0,  J.: 


This  cause  Is  an  action  of  ejectment, 
brought  by  the  appellee  agatost  the  appel- 
lants, and  involves  to  a  certain  extent  the 
Spanish  grant  familiarly  known  to  Pensa- 
cola  as  the  Ptotado  grant.  The  trial  result- 
ed in  a  verdict  and  judgment  for  the  plato- 
tiff. 

The  origtoal  grant  or  title,  in  the  Spanish 
language,  as  translated,  and  excluding  the  ac- 
companying plans,  except  0,  of  the  prem- 
ises granted,  is  as  follows: 


<BOTAI.} 
(  SBAIj.} 
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UN  QirARTII.I.O. 

Sello  Quarto,  Un  Quartillo:  Tears  1816  & 
1817. 

Don  Vicente  Sebastian  Ptotado,  captato  of 
infantry,  surveyor  general  of  West  Florida, 
acting  in  this  city  for  the  adjustment  of  royal 
lands  of  this  Island  of  Cuba  and  the  two 
Floridas  by  order  of  Senor  Don  Alexandre 
Ramirez,  intendant  of  the  army,  superto- 
tendent  general,  subdelegate  of  the  same 
island  and  provtoces,  by  the  condescension 
of  the  most  exc^ent  captain  general  ,of  the 
same.  Inasmuch  as  the  superintendent  gen- 
eral, subddegate,  has  held  It  well  to  accede 
to  my  request  of  the  19th  November  last,  and 
granted  the  favor  under  his  lordship  by  his 
superior  decree  of  the  7tb  of  that  month,  in 
conformity  with  that  expressed  In  my  favor 
the  1st  day  of  the  same  by  senor  auditor  and 
honorary  fiscal  of  the  royal  property,  grant- 
ing me  six  of  the  lots  which,  to  the  year  1813, 
it  was  cHTdered  to  be  drafted  by  the  ajun- 
tamlento,  which  sat  in  Pensacola,  indicated 
by  the  numbers  11,  13,  14,  15,  16,  18;  an- 
other parcel  of  land  of  204  feet  English,  and 
2  toches  of  front  on  the  plaza,  which  is 
named  of  SevUle,  and  afterwards  of  Ferdi- 
nand VII.,  with  the  depth  as  far  as  the  sea, 
and  prolongation  within  the  bay  as  far  as 
the  extreme  of  the  place  or  bank  of  sand, 
conformably  to  the  plan  which  I  presented  at 
the  same  date  with  my  application,  besides 
10,000  arpents  superficial  of  the  royal  lands 
of  West  Florida  to  the  places  which  are  des- 
ignated and  conform  to  the  description  which 
I  shall  make,  and  figurative  plans  which  I 
sliall  present,  commandtog  to  be  delivered  to 
me  the  title  of  the  lots  and  space  referred  to, 
accordtog  to  the  plan  presented,  and  that  of 
the  10,000  arpents,  when  I  shall  present  those 
that  I  had  offered.  Forasmuch:  For  that, 
there  should  be  ddlvered  to  me  the  title  to 
form,  accordtog  to  the  rule  and  precept  and 
the  tenor  and  effect  of  my  petition,  I  show: 
That  the  aforesaid  10,000  arpents  superficial 
are  contained  to  six  dlff^ent  tracts  of  land 
and  water,  conforming  to  the  six  plans  which 
In  duplicate  accompany,  whose  situations, 
Itoes,  boundaries,  natural  and  artificial,  ex- 
tensions, and  area  of  each  terminus  are  as 
follows: 

Eleven  hundred  and  eighty-one  arpents 
superficial  in  the  western  part  of  the  island 
Of  St  Rosa,  beglnntog  to  the  most  western 


Digitized  by  V^jUO 


gle 


694 


SOUTHERN  EEPORTER,  Vot.  14. 


(Fla 


part  of  fhe  point  on  that  side  named  Point 
Slgnenza,  at  the  entrance  of  the  port  of  Pen> 
sacola,  and  extending  to  the  east  four  miles 
(statute)  English,  and  terminating  at  the 
end  of  them  by  a  line  which  crosses  said 
Island  from  sea  to  sea  In  the  direction  n<»th 
and  south  of  the  globe,  with  all  that  Is  con- 
tained within  that  arid  and  sterile  space 
bounded  by  the  waters  of  the  sea  north, 
south  and  west;  in  all  the  aforesaid  dis- 
tance of  four  miles  (statute)  English,  and 
with  the  small  and  variable  breadth  which 
the  Island  has  about  the  said  part  only,  con- 
taining 1,181  arpents  superflclal  without  ex- 
actness, the  limits  being  ardfinioe  or  nearly 
ardflnlos,  the  whole  conforming  to  the  an- 
nexed plan  designated  with  the  letter  A. 

Nineteen  arpents  superflclal  In  another  tract 
situated  at  the  extrone  west  of  the  popula- 
tion or  town  of  Pensacola,  fronting  on  the 
bay  of  the  same  name  by  which  it  Is  bound- 
ed on  the  south,  passing  within  the  tract  Is 
the  rivulet  of  the  Aguada  or  of  the  washer- 
women, from  Its  mouth  In  the  sea  as  far  as 
the  land  conceded  or  sold  to  Don  Pedro 
Regglo,  with  which,  and  the  others  of  the 
Messrs.  Forbes  &  Co.,  the  said  land  bounds 
on  the  north,  <m  the  -west  bounding  with  the 
lands  of  Senor  Bilgadler  de  Frandsoo  Max- 
imillatio  San  Maxent,  and  a  portion  of  the 
second  rivulet  of  the  Aguada,  which  serves 
as  the  natural  limit  for  a  short  distance  from 
its  inner  mouth,  and  on  the  side  whldi  looks 
to  the  east,  bounding  with  the  aforesaid  ex- 
treme western  part  of  the  town  of  Peisacola, 
leaving,  however,  between  that  and  the  land, 
the  necessary  passages  and  streets,  as  Is  now 
clearly  shown  by  the  plan  accompanying, 
designated  with  the  letter  B,  upon  which  will 
be  seen  figured  the  land  mentioned,  the  di- 
mensions of  its  sides  in  feet  and  Inches  Eng- 
lish, being  the  measure  used  for  the  lots  and 
streets  of  said  town,  the  direction  of  Its  lim- 
its according  to  the  compass,  the  declinations 
northeast  of  that,  and  all  the  othe-  sides, 
boundaries,  and  confines,  natural  and  arti- 
ficial. 

Am  extension  or  space  of  the  bay  of  Pensa- 
cola, whose  superficies  of  water  is  equal  to 
an  area  of  TISV^  arpents  superficial  between 
the  eastern  point  of  the  mouth  of  the  creek 
of  Casa  Blanca,  commonly  called  Bayou 
Chico,  and  the  western  point  of  the  mouth 
of  the  rivulet  or  creek  of  Texar,  vulgarly 
called  Bayou  Texar,  and  a  line  drawn  in  the 
direction  of  southeast  of  the  needle  95  perches 
of  Paris  within  the  sea  from  the  aforesaid 
first  point,  and  another  line  of  100  of  said 
perches  In  length,  beginning  from  the  second 
point  mentioned  within  the  sea,  also  from  the 
same  point  of  southeast  of  the  needle;  the 
which  includes  all  the  front  from  one  to  the 
other  mouth  of  the  creeks  of  Casa  Blanca 
and  Texar,  between  which  is  found  the 
town  of  Pensacola,  the  whole  conformably 
and  according  to  the  plan  presented,  desig- 
nated by  the  lett^  C,  formed  for  greater 
clearness  and  better  understanding.  In  which 
is  represented  the  figure  which  the  said  lands 


form  In  the  water  and  the  limits  within  the 
bay  of  Pensacola,  being  those  of  the  part  of 
land  and  shore  which  makes  between  the 
said  two  points  of  the  mouths  of  the  two 
mentioned  cre^s,  the  curve  which  the  edge 
of  the  water  of  the  sea  at  the  highest  tide  In 
calm  weath»  makes,  and  with  the  depth 
from  the  surface  of  the  wato-  of  the  sea  as 
far  as  ten  feet  English  below  the  actual  bot- 
tom or  toward  the  center  of  the  earth,  in  the 
whole,  the  si>aoe  which  the  figure  represent- 
ed In  said  plan  C  embraces,  eonslderlng  It  as 
a  solid,  since  It  has  the  three  dimensions  of 
latitude,  longitude,  and  depth;  but  with  ex- 
clusion of  that  part  which  was  conceded  to 
me  by  the  title  of  the  lots  and  whldi  Is  fig- 
ured In  the  annexed  plan  G;  and  that  whlca 
the  wharf  of  Messrs.  Forbes  &  Co.  occupies, 
also  represented  In  the  plan,  and  of  which 
they  have  been  In  possession  for  many  years; 
the  whole  in  full  property  and  for  tiie  pur- 
pose of  constructing  wharves  and  houses  for 
bathing,  reswving  and  saving  not  only  the 
right  of  his  majesty,  but  also  that  of  the 
public,  whenever  It  becomes  oonvenloit,  and 
It  be  designed  to  construct  wharves  with 
whatsoever  funds,  municipal  or  common.  In- 
tending the  exclusion  alone  with  respect  to 
particulHT  Individuals. 

A  parcel  of  land,  2,281%  arpents  superfi- 
cial, situated  upon  the  eastern  margin  of  the 
river  Escambia,  or  more  certainly  on  Its  east 
branch,  which  forms  the  Isfand  named  An- 
tonio, granted  formerly  by  the  subdelegation 
of  Pensacola  to  Don  Francisco  Bonal,  and 
about  sixteen  miles  from  the  mouth  of  said 
river,  in  the  bay  of  Escambia,  a  continuation 
of  that  of  Pensacola,  and  twenty-two  miles 
in  a  line  north-northwest  of-  the  town  at 
Pensacola,  bounded  north  and  east  by  royal 
lands,  south  by  lands  recently  conceded  to 
Don  Tomas  Vlllaseca  by  the  senor  subdele- 
gate  of  that  province,  and  on  the  west  con- 
fined by  the  aforesaid  arm  of  the  river  Es- 
cambia, as  is  more  clearly  shown  by  the  fore- 
going plan  D. 

Another  tract  of  land  of  5,000  arpents  su- 
perficial, situated  on  the  western  margin  of 
the  said  river  Escambia  between  It  and  the 
credt  named  Pine  Barren,  and  about  thirty- 
one  miles  in  a  line  northwest,  one-quarter 
north,  of  the  town  of  Pensacola,  bounded  on 
one  side  with  the  same  river  Escambia,  with 
1,300  perches,  Paris,  front  on  said  river,  ac- 
cording to  the  course  which  It  holds  above 
or  upward,  reckoning  ftom  its  confluence 
with  the  aforementioned  creek.  Pine  Barren, 
with  which  It  is  bounded  on  the  other  side, 
and  for  the  rest  by  the  royal  lands  as  will 
be  more  clearly  shown  by  plan  E,  in  which  Is 
flgured  the  land,  and  with  the  exclusion  of 
the  part  overflowed. 

Another  tract  of  land  800  arpents  super- 
flclal, the  complement  of  the  10,(X)0  which 
has  been  .conceded  me;  situated  on  the  east- 
em  margin  of  the  aforesaid  rive-  Escambia, 
36  to  38  miles,  English,  north-northwest  of 
the  town,  fronting  the  lands  which  have 
been  selected  by  Juan  Malagoza  to  petition 
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for,  and  which  are  at  the  place  known  aa 
Turbln's  Bluff. 

The  10,000  arpents  referred  to  are  of  those 
used  until  now  in  that  province,  and  which 
will  be  until  some  other  rule  is  established, 
and  each  arpent  is  composed  of  100  square 
perches  of  plane  superficies,  and  the  lineal 
perch  is  eighteen  feet  of  Paris,  according  to 
the  field  custom  of  the  retroceded  province 
of  Louisiana;  from  thence  it  passed  to  West 
Elorida,  when  it  was  conquered  by  the  Span- 
ish arms. 

Etarana,  Deconber  12, 1817. 
(Duplicate.)  °     Vicente  Sebastian  Pintado. 

The  foregoing  plans  and  documents  remain 
registered  from  the  folio  2  and  onward  as  tar 
as  turning  of  folio  5  of  book  M.  M.,  used  for 
that  pxupose,  meanwhile  It  is  Installed  in  the 
office  in  a  convenient  place  and  declared  of 
the  archives.      Vicente  Sebastian  Pintado. 
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SEIXO  TEBCBBO. 


Two  Beals.     Tears  of  1816  &  1817. 

Don  Alexander  Ramirez,  Intendant  of  the 
Army  and  Superintendent  General,  Subdele- 
gate  of  Royal  Exchequer  of  the  Island  of 
Cuba  and  both  Florldas,  President  of  the 
Tribunal  of  Accounts  and  of  the  Board  of 
Tithes,  Superintendent  of  the  Branch  of  the 
Crusade,  etc. 

Whereas,  Don  Vicente  Sebastian  Pintado, 
captain  of  the  infantry  and  surveyor  general 
of  West  Florida,  has  presented  his  petition 
to  this  intendancy  general  subdelegate  on  the 
10th  November  last,  showing  the  considera- 
ble expenses  which  arose  to  him  from  his 
removal  to  this  city,  by  my  order  with  advice 
of  the  most  excellent  captain  general,  for 
matters  of  interest  to  the  service  of  his 
majesty,  whom  God  preserve,  and  having  to 
take  his  family  from  there,  and  sacrificing 
his  property,  prays,  by  way  of  indemniflca- 
titm,  that  there  be  conceded  to  him  in  full 
property  six  royal  lota  in  the  town  of  Pen- 
sacola  of  those  which  were  drawn  in  the 
year  1813  by  order  of  the  ajuntamiento, 
which  was  had  there,  situated  between  the 
plazas,  which  in  the  general  order  which  was 
delivered  In  the  year  1808,  were  named, 
the  one  Ferdinand  VII.,  and  the  other  Se- 
ville, designated  in  the  plan  which  was  made 
with  the  numl>ers  11,  13,  14,  15,  16,  18,  and 
the  space  of  ground  which  measures  between 
the  said  plaza  of  Seville  and  the  shore  of  the 
sea,  marked  by  the  high  tide  in  calm  weath- 
er; the  corner  of  Beltran  Souchet,  Tomas 
Vlllaseca,  and  the  lands  reserved  for  a  hos- 
pital; presenting  to  that  effect  the  figurative 
plan  with  the  necessary  indications;  besides 
10,000  arpents  superficial  of  vacant  lands  in 
West  Florida  In  those  plans  which  are  to  be 
marked  out,  and  In  conformity  with  the 
.figurative  plans  which  he  has  to  present 
and  the  description  which  he  may  make  of 
them,  and  having  given  examination  of  them 
.  to  senor  the  ao^tor  fiscal  of  royal  exchequer 


by  deqree  of  the  20th  of  said  Nov»nber,  he 
satisfied  of  the  oaiainty  of  that  set  forth  by 
the  said  surveyor,  of  his  well-known  merits 
and  obligations  which  be  contracted  by  his 
removal  with  his  family  to  this  city  In  which 
he  expresses  it  to  be  Impossible  that  he  can 
subsist  with  the  scanty  salary  he  enjoys, 
gave  his  consent  that  his  petition  should  be 
granted.  In  consequence  of  which,  I  made  a 
decree  on  the  7th  instant  of  the  following 
tenor:  "Visto.  In  conformity  with  the  senor 
fiscal,  and  in  consideration  of  the  merits  and 
good  services  of  Captain  Don  Vicente  Sebas- 
tian Pintado,  I  grant  him  the  six  lots  and 
the  10,000  arpents  royal  lands  which  he 
seeks  in  West  Florida,  without  prejudice  to 
a  third,  and  with  the  condition  to  build  on 
the  ones  and  cultivate  or  improve  the  others 
in  the  most  convenient  manner;  according  to 
the  disposition  of  the  matter  for  the  peopling 
of  that  province,  which  is  given  me  in 
charge  by  his  majesty.  Let  title  be  deliver- 
ed for  the  lots  according  to  the  plan  present- 
ed and  for  the  lands  immediately  that  he 
presents  the  plan  which  he  offers  with  its 
deBcripti<»i,  under  his  responsibility  in  that 
respect  as  surveyor  general,  which  he  is  of 
the  same  province,  to  the  subdelegate  and 
minister  of  royal  exchequo',  and  let  there  be 
delivered  the  orders. necessary." 
'  In  consequence  of  which,  on  the  10th  in- 
stant, there  was  dispatched  to  him  the  title 
for  the  six  lots,  and  the  space  of  land  re- 
ferred to;  and  with  date  of  12th  instant 
he  presented  in  duplicate  the  figurative 
plans  of  the  10,000  arpents  superficies  of 
land,  with  the  corresponding  description  des- 
ignated in  six  different  portions,  whose  sit- 
uations, lines,  boundaries  and  confines,  nat- 
ural and  artificial  extensions,  and  area  of 
each  explain  themselves  after  the  manner 
following: 

The  first  plan,  designated  with  the  letter  A, 
embraces  1,181  arpents  superficies  of  land, 
situated  on  the  west  part  of  the  island  of 
Santa  Rosa,  beginning  on  the  most  western 
of  its  points,  on  the  side  naqsed  Point  of  Si- 
guenza,  at  the  entrance  of  the  port  of  Pen- 
sacola,  and  extending  toward  the  east  four 
miles  English,  and  terminating  at  the  end 
of  them  by  a  line  which  traverses  said  Island 
from  sea  to  sea;  from  north,  south,  and  west, 
In  the  whole,  the  aforesaid  distance  of  four 
miles  English,  which  with  the  small  and 
variable  width  which  the  island  has  at  that 
point,  only  contains  the  1,181  arpents  super- 
ficial, without  precision,  the  limits  being 
ardOnios,  or  nearly  ardflnios. 

The  second,  designated  by  the  letter  B, 
contains  19  arfients  superficial  in  a  tract, 
situated  at  the  extreme  west  of  the  town  of 
Pensacola,  fronting  on  the  bay  of  the  same 
name,  by  which  it  is  bounded  on  the  south, 
passing  through  the  tract  is  the  rivulet  of 
the  Agnada,  or  of  the  washerwomen,  from  its 
embouchure  In  the  sea  as  far  as  the  land 
granted  or  sold  to  Don  Pedro  Reggio,  with 
which  and  others  of  the  Messrs.  Forbes  & 
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Co.,  tbe  said  lands  are  bounded  on  th^  nortb, 
on  the  west  bounded  by  tbe  lands  of  Senor 
Brigadier  Don  Ftanclsco  Mazlmiliano  De 
Maxent,  and  a  part  of  tbe  second  rivulet  of 
the  Aguada,  which  serves  as  the  natural 
limits  for  a  short  distance  from  its  inner 
mouth,  and  on  the  side  -which  looks  to  tbe 
east  it  Is  bounded  hj  the  aforesaid  extreme 
western  part  of  tbe  town  of  Pensacola, 
leaving,  however,  between  that  and  the 
land  the  necessary  passages  and  streets,  as 
is  more  clearly  shown  by  the  plan  referred  to, 
and  in  which  Is  shown  the  land,  noting  tbe 
dimensions  of  its  sides  in  feet  and  inches 
English,  by  that  measure  used  for  the  lots 
and  streets  of  that  town,  the  directions  of 
the  compass,  the  declination  northeast,  and 
all  the  other  to'minl  and  boundaries,  natural 
and  artificial. 

Tbe  lands  designated  by  the  lettor  C  are 
an  extension  or  tract  of  the  bay  of  Pensacola, 
whose  superficies  of  water  is  equal  to  an 
area  of  71S>^  arpents  superficial  occupying 
between  the  eastern  point  of  tbe  mouth  of 
the  creek  of  Gasa  Blanca,  commonly  called 
Bayou  Chico,  and  the  western  p<rfnt  of  the 
mouth  of  the  rivulet  or  creek  of  Texar, 
commonly  called  Bayou  Texar,  and  a  line 
drawn  in  the  direction  of  southeast  of  the 
needle,  95  perches  of  Paris  within  the  sea,  from 
the  aforesaid  first  point,  and  the  other  line  of 
100  of  said  perches  in  length,  counted  from 
the  second  point  mentioned  within  the  sea, 
also  from  tbe  same  point  of  soutbeast  of  tbe 
needle,  which  embraces  tbe  whole  of  the 
front  from  the  one  to  tbe  other  mouth  of 
the  creeks  ot  Oasa  Blanca  and  Texar,  be- 
tween which  is  tbe  town  of  Pensacola,  the 
whole  conforming  and  according  to  tbe  "plan 
annexed,  made  for  tbe  greater  clearness  and 
understanding  in  which  is  represented  the 
figure  which  the  said  land  forms  in  the  wa- 
ter and  tbe  limits  within  tbe  bay  of  Pen- 
sacola, being  that  part  of  the  land  and 
beach  which  Is  found  between  the  said  two 
points  of  the  mouths  of  tbe  mentioned 
creeks,  the  curve  which  the  shore  of  the 
water  of  the  sea  at  the  highest  tide  in  calm 
weather  makes,  and  with  the  depth  from 
the  surface  of  the  water  as  far  as  ten  feet 
Englisb  below  the  actual  bottom,  or  towards 
the  center  of  the  earth,  in  the  whole,  the 
space  which  the  figure  represented  in  the 
said  plan  C  embraces,  considering  it  as  a 
solid,  since  it  has  the  three  dimensions  of 
longitude,  latitude  and  deptfi;  but  with  the 
exclusion  of  that  part  which  was  granted 
bim  by  tbe  same  title  as  the  said  lots,  which 
is  figured  In  it,  and  that  which  is  occupied 
by  tbe  wharf  of  Messrs.  Forbes  &  Ck>.,  also 
represented  in  said  plan,  and  of  which  they 
have  been  in  possession  for  many  years.  The 
whole  In  full  property  and  for  the  purpose 
of  constructing  wharves  and  houses  for  bath- 
ing, reserving  and  saving  not  only  the  right 
of  his  majesty,  but  also  that  of  tbe  public, 
at  all  times  whenever  It  becomes  convenient, 
and  it  be  deigned  to  construct  wharves  with 


whatsoever  funds,  municipal  or  common,  in- 
tending the  exclusion  only  with  respect  to 
particular  individuals. 

The  fourth,  designated  by  the  letter  D,  is  a 
tract  of  2,2811^  superficial  arpents,  situated 
upon  the  eastern  margin  of  the  river  Escam- 
bia, or  rather  eastern  branch,  which  forms 
the  island  named  Antonio,  granted  formerly 
by  the  subdelegation  of  Pensacola  to  Don 
Francisco  Bonal,  about  sixteen  miles  from 
the  entrance  of  said  river  into  tbe  bay  of 
Escambia,  a  continuation  of  tbe  bay  of  Pen- 
sacola, and  mcx«  than  twoity-two  miles  to- 
ward the  north-northwest  of  that  place, 
bounded  on  the  western  and  eastern  front  by 
royal  lands,  south  with  lands  lately  granted 
to  Tomas  VlUaseca  by  the  snbdelegate  of 
that  province,  and  on  tbe  west  confined  by 
the  aforesaid  arm  of  the  river  Escambia,  as 
win  be  more  clearly  demonstrated  in  the  In- 
dicated plan. 

The  fifth,  marked  by  the  letter  E,  Is  a 
tract  of  5,000  superficial  arpents  situated  up- 
on the  western  margin  of  the  said  river 
Escambia,  between  It  and  the  creek  called 
Pine  Barren,  about  31  miles  English  toward 
the  northwest  quarter  north  of  the  town  of 
Pensacola;  boimded  on  one  side  with  the 
same  river  Escambia,  with  1,300  perches 
Paris  of  front  upon  it,  according  to  tbe 
course  which  it  holds,  counting  toward  above 
from  Us  confluence  with  the  said  creek  (Pine 
Barren)  which  boimds  the  tract  on  the  other 
side,  with  the  exclusion  of  the  worthless  part, 
and  for  the  rest  by  royal  lands,  as  more 
clearly  appears  in  said  plan,  In  which  are 
figured  its  limits,  natural  and  artificial. 

The  sixth  and  last  Is  other  land,  marked 
with  the  letter  F,  of  800  superficial  arpents, 
situated  on  thtf  eastern  margin  of  tbe  refer- 
red to  river  Escambia,  about  36  or  38  miles 
English  nMTth-ncwthwest  of  the  town,  in  front 
of  that  which  has  been  chosen  by  James  Mal- 
agoza  to  solicit  for  it,  being  in  the  place 
known  as  Turbln's  Bluff,  with  which  he  com- 
pletes tbe  10,000  superficial  arpents  of  land 
of  which  mention  is  made,  measured  by  the 
lineal  perch  of  Paris  of  18  feet,  and  of  100 
perches  square  to  each  arpent,  according  to 
the  field  custom  of  the  retroceded  province 
of  Louisiana,  and  that  of  West  Florida  since 
its  reconquest  by  the  arms  of  his  majesty. 

Therefore,  in  the  exercise  of  the  power 
which  the  king,  our  lord  (whom  God  pre- 
serve,) has  confeired  upon  me,  I  grant,  in  his 
royal  name,  gratuitously,  to  the  designated 
captain  and  surveyor  general,  Don  Vicente 
Sebastian  Pintado,  tbe  10,000  superficial  ar- 
pents of  land  and  water  contained  and  mark- 
ed In  the  six  figurative  plans  which,  in  du- 
plicate, he  presented,  and,  under  the  lines, 
termini,  and  confines  natural  and  artificial, 
which  in  them  are  denominated  and  set 
forth;  and  I  transfer  to  him  absolute  do- 
minion, for  that  as  his  own,  he  may  hold  to 
his  own  use,  enjoy  or  alienate  them  at  bis 
own  pleasure  without  prejudice  to  a  third, 
who  holds  a  better  right,  nor  of  the  Bova>- 
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elgn  priTllegeB  according  to  what  is  provided 
In  the  annexed  decree  and  the  clauses  ex- 
pressed. In  faith  of  which  I  have  ordered 
the  present  title  to  be  dl^>atched,  signed 
with  my  hand,  sealed  with  the  escutcheon  of 
the  royal  arms  in  the  service  of  this  secreta- 
ry, and  countersigned  by  the  senor  commis- 
sary of  war,  Honorary  Don  Pedro  Carambot, 
secretary  of  his  majesty,  of  this  intendancy 
of  the  army  and  superintendency  geno'al 
subdelegate,  in  whose  office  let  it  remain 
registered  and  an  annotation  be  taken;  let 
there  be  affixed  to  this  title,  the  duplicate 
of  the  six  figurative  plans  and  descriptions 
of  the  same. 


Given  in  Havana,  the  17th  day  of  Decem- 
ber, 1817. 

[Seal.]  Alexander  Ramirez, 

Peto:  Carambot. 

This  receipt  taken  of  the  foregoing  title  and 
registered  In  the  book  appointed  for  that 
purpose  In  the  secretary's  office  tmder  my 


charge. 
ECavana,  Dea  17,  1817. 


Carambot. 
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The  plaintiff's  offer  In  eyldence  of  this 
original  title  In  the  Spanish  language,  and  the 
six  plans  or  maps  there  referred  to,  was  ac- 
companied by  an  offer  also  of  a  certified 
copy  of  an  alleged  power  of  attorney  from 
Pintado  to  one  John  De  Xa  Rua,  In  the 
Spanish  language,  together  with  translations 
of  the  said  title  and  power.  The  plaintiff 
also  offered,  In  connection  with  said  grant, 
the  testimony  of  one  Peter  Knowles,  who, 
being  sworn  and  examined,  said:  That  he 
knew  from  old  records  that  John  De  La  Bua 
had  been  the  agent  of  V.  S.  Pintado,  and  that 
he  must  have  had  the  grant  to  Pintado.  He 
therefore  applied  to  F.  B.  De  La  Rua  for  tals 
father's  papers,  and  obtained  from  him  the 
trunk  containing  them.  That  he  discovered 
the  Spanish  grant  among  the  papers  of  John 
De  La  Rua  which  were  found  In  an  old  trunk 
belonging  to  said  De  La  Rua,— an  old-fash- 
ioned, round-top  trunk  \rith  the  top  broken 
In.  That  he  got  this  trunk  from  Mr.  F.  E. 
De  La  Rua  about  1859  or  1800,  and  that  the 
papers  have  been  ever  since  in  the  custody 
of  the  witness.  That  the  witness  at  that 
time  had,  and  has  ever  since  had,  an  inter- 
est In  the  property  described  In  the  grant 
That  quite  a  number  of  other  papers  were  in 
the  trunk  with  the  grant  The  witness,  the 
Mil  of  exceptions  states,  produced  some  other 
papers  which  be  stated  were  so  found;  the 
other  papers  in  the  trunk  were  papers  relat- 
ing to  the  business  of  John  De  La  Rua  and 
others,  for  Whom  he  seemed  to  be  agent,  and 
that  these  papers  were  selected  by  counsel 
for  the  plaintiff. 

The  plaintiff  then  examined  Mr.  F.  B.  De 
La  Rua,  who  testified  that  John  De  La  Rua, 
who  was  witness'  father,  died  in  1832;  his 
wife  becoming  his  executrix.  She  died  in 
1843,  and  witness  and  Benjamin  D.  Wright 
became  her  executors.  That  when  witness' 
father  died  bis  papers  came  Into  witness' 
mother's  bands,  and  after  she  died  they 
came  to  witness  and  Benjamin  D.  Wright,  the 
other  executor.  Witness,  having  been  asked  to 
say  from  whom  he  got  the  papers  which  Mr. 
.  Knowles  had  testified  were  in  the  tmnk, 
stated  that  they  were  a  lot  of  old  papers  be- 
longing to  his  father's  estate.  That  he  never 
examined  the  papers  very  particularly,  and 
conld  not  tell  what  the  trunk  contained,  ex- 
cepting papers  bdonging  to  his  father's  es- 
tate, and  papers  and  title  grants  belonging 
to  the  estates  of  others,  for  many  of  whom 
his  father.  In  his  lifetime,  was  agent  That 
he  did  not  now  have  the  trunk,  and  did  not 
know  whether  he  would  recognize  any  of  the 
papers  in  the  trunk,  but  knows  that  they 
were  his  father's  papers.  That  he  did  not 
know  If  all  of  his  father's  papers  were  there. 
That  witness  was  quite  young  at  the  time, 
and  did  not  consider  the  papers  of  any  value. 
That  he  had  no  positive  recollection  of  giv- 
ing the  trunk  to  Mr.  Knowles.  Mr.  Knowles 
applied  to  him  tor  the  tmnk  before  the  war, 
but  hecannotrecoUect  ^vlng  it  to  htm;  but  he 
must  bave^  for  otherwise  Knowles  could  not 


have  got  it  That  be  did  not  remember  ttiat 
any  one  applied  to  him  for  the  Pintado  grant 
or  for  anything  connected  with  It  He  did 
not  know  Pintado,  who,  though  witness  was 
an  old  man,  was  before  his  time. 

Plaintiff  then  "offered  in  connection  with 
said  grant  some  of  the  other  papers  In  said 
trunk."  Each  of  the  defendants  objected  to 
the  admission  of  the  said  pretended  grant 
upon  the  following  grounds:  (1)  It  purport- 
ed to  be  a  copy,  and  was  not  duly  certified. 
(2)  Because  by  Its  terms  it  did  not  purport 
to  grant  the  locus  In  quo,-  or  such  pn^erty 
therein  aa  would  authorize  an  action  of  eject- 
ment thearefor.  (S)  That  said  grant,  so  called, 
as  far  as  the  locus  In  quo  was  concerned,  was 
a  mere  license  to  said  Pintado  to  use  the 
property  In  a  particular  way.  (4)  Because 
the  reservation  of  said  grant.  In  favor  of  the 
sovereign  and  the  iwbllc  for  the  erection  and 
maintenance  of  wharves,  authorized  the  rail- 
road company  to  occupy  the  same  with  a 
public  wharf.  In  Connection  with  its  business 
as  a  common  carrier.  (5)  That  said  grant 
contained  conditions  precedent  which  had  not 
been  complied  with.  (6)  That  the  said  grant 
was  not  an  exclusive  grant  of  the  property 
occupied  by  the  defendants.  (7)  That  it  was 
not  one  which  was  validated  or  recognized 
by  the  treaty  between  the  United  States  and 
Spain.  @)  That  the  grant  had  not  been  per- 
fected by  a  survey  and  location.  (9)  That 
the  document  was  not  a  duly-certified  copy 
made  by  the  lawful  custodian  of  the  orig- 
inal. The  translation  was  also  objected  to 
on  the  same  ground.  The  court,  however, 
overruled  these  objections,  and  permitted  the 
grant  to  be  read  in  evidence;  to  which  rul- 
ing the  defendants  severally  excepted. 

It  may  be  well  to  note  here  that  the  trans- 
lation so  offered  of  the  grant  Is  one  of  a 
certified  copy  of  such  grant  made  March  29, 
1875,  by  F.  E.  De  La  Rua,  keeper  of  the 
public  archives  of  West  Florida  at  Pensa- 
cola,  from  Record  Book  A,  pp.  209-217. 
This  certified  copy,  as  translated,  contains 
three  certificates,  each  made  at  Havana,— one 
by  Maurldo  Porras  Pito,  notary  of  war;  and 
one,  of  the  same  date,  by  Jose  Nnmo  De 
Cueto,  Santiago  Jose  De  Tubleta,  and  Miguel 
Garcia  De  Alayets;  and  one  by  John  Moun- 
tain, vice  commercial  agent  of  the  United 
States,  at  Havana,— which,  as  stated  by  Mr. 
De  La  Rua,  as  such  keeper  of  the  archives, 
in  a  subsequent  certificate  of  January  7, 1887, 
do  not  appear  on  the  original.  Pito's  cer- 
tificate bears  date  October  18,  1821,  and  Is 
as  follows:  "This  conforms  to  the  (algtnal, 
which,  being  rubricated,  I  return  to  the  in- 
terested party,  and  to  which  I  refer;  and  I 
certify  that  the  six  plans  affixed  at  the  head 
of  those  proceedings  are  conformable  with 
th^  orlgrlnal,  which  I  also  rubricate  and 
correct,  and  to  them  reference  Is  made;  and 
in  compliance  with  the  command  of  the  most 
excellent  captain  general,  in  the  decree  of 
this  day,  I  write  the  present"  The  certifi- 
cate of  Cneto,  Tubleta,  and  Alayets  Is  of  the 
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same  date,  and  1b  to  the  official  character 
and  credit  of  Pito  as  "notary  and  proprletarlo 
of  trar  of  this  city  and  province,  as  he  styles 
himself."  That  of  Mountain  bears  date  Oc- 
tober 20, 1821,  and  is  that  full  faith  and  cred- 
it are  to  be  glTen,  is  and  ont  of  court,  to  the 
signatures  and  signets  of  the  four  other  par^ 
ties. 

The  power  of  attorney,  in  the  Spanish  lan- 
guage, appears,  as  translated,  to  be  a  copy 
of  an  original  purporting  to  have  been  ex- 
ecuted at  Havana,  Cuba,  on  August  8,  1821, 
by  Vicente  Sebastian  Pintado,  captain  of 
infantry  of  the  national  army  of  tlUs  vicinity, 
and  grants  and  confers  "his  power  of  at- 
torney, ample,  full,  suttlcient,  and  as  much 
as  by  law  is  required  and  is  necessary,  to 
Mr.  John  De  Le  Rua,  a  citizen  of  Poisacola, 
in  West  Florida,  special  so  that  in  his  name 
and  representing  his  proper  perscm,  rights, 
and  actions,  he  proceed  to  the  sale  of  the 
properties  belonging  to  the  grantor  in  the 
said  town  of  Penaacola  and  Its  vicinity,  con- 
sisting In  lota,  land,  and  water,  as  per  titles 
of  domain,  and  the  instructions  that  I  may 
communicate  by  my  letters,  doing  to  that  end 
such  acts  and  formalities  as  may  be  neces- 
sary in  the  offices  and  tribunals  of  the  gov- 
ernment of  the  United  States,  to  whom  now 
bei<HigB  that  province,"— Aath(»lzlng  Mr  De 
La  Rua,  for  the  "trades  and  sales  he  may 
make,"  to  execute  the  necessary  deeds  and 
receipts.  It  also  authorizes  him  to  perform 
any  other  business  or  matter  that  Pintado 
may  specially  request  him  to  do,  Including 
the  power  to  submit  to  arbitration  and  to 
go  to  law.  The  original.  It  would  aeem,  was 
executed  in  the.  presoice  of  three  "laresent 
neighbors,"  whose  names  are  given,  and  be- 
fore Maurlcio  De  Porras  Pito,  notary  of 
war;  the  power,  in  the  Spanish  language, 
introduced  in  evidence,  bearing  a  certificate 
from  such  notary  of  war,  dated  at  Havana, 
August  11,  1821,  and  reading  as  follows:  "It 
conforms  with  Its  original,  which  remains 
in  the  archives  of  the  office  of  war  of  my 
charge,  and  to  which  I  refer,  and  at  the 
request  of  the  grantor  I  issue  this."  It  also 
bears  a  certificate  of  three  persons,  dated 
August  11,  1821,  that  Mauricio  De  Porras 
Pito  Is  notary  and  proprletarlo  of  war  of 
this  place  and  province,  as  he  styles  him- 
self, and  that  to  his  acts  are,  and  have  al- 
ways been,  given  full  faith  and  credit,  in  and 
out  of  law.  As  to  this  power  of  attorney, 
the  bill  of  excepticHis  states:  That  the  plain- 
tiff offered  in  evidence  a  certified  copy  of 
a  power  of  attorney  in  the  Spanish  language, 
with  translation,  from  Sebastian  Vicente 
Pintado  to  John  De  La  Rna,  copied  from  rec- 
ords of  Escambia  county,  Flwlda,  Boole  A 
of  iwpers  recorded  between  1822  and  1827; 
and  that  the  defendants  each  objected  to 
the  introduction  of  said  document  as  irrel- 
evant and  because  the  same  was  not  prop- 
«riy  authHiticated.  It  does  not  appear  that 
there  was  any  ruling  on  this  objection.  The 
jcopy  in  Spanish  offered  In  erldence«  It  may 


be  remarked,  is  from  such  record  bocSt,  and 
Is  certified  by  Mr.  De  La  Rna,  as  derk  of 
the  circuit  court  of  Escambia  county. 

The  bill  of  exceptions  thai  states  that  the 
plaintiffs  offered  in  evldoice  certain  papers 
found  in  the  trunk,  as  stated  by  the  witness 
Knowles,  and  translations  of  some  of  them, 
and  the  admlsshm  of  each  separate  paper 
was  objected  to  by  each  defendant  as  irrel- 
evant, and  because  it  did  not  refer,  or  hare 
any  relation,  to  the  property  described  In 
the  grant,  or  to  the  grant  Itself;  but  the 
court  overruled  the  objection,  and  allowed 
the  papers  to  be  read,— the  defendants  sever- 
ally excepting  to  such  ruling.  These  papers, 
the  originals  of  which  are  before  us,  pur- 
port upon  their  face  to  be.  as  follows: 

First  Three  papers,  purporting  to  be  writ- 
ten by  Vicente  Sebastian  Pintado,  at  Havana, 
to  Senor  Don  Juan  De  La  Rua,  and  dated, 
respectively,  August  18,  1821,  June  28,  1822, 
and  March  9,  XSaa. 

The  first  letter  acknowledges  one  of  June 
ISth  last  from  De  La  Rua,  by  the  hands  of 
Don  Juan  Morales,  and  thanks  De  La  Rua 
for  accepting  Pintado's  power  of  attorney 
for  the  sale  of  his  lands  and  waters,  and  pur- 
ports to  inclose  an  authentic  copy  of  the 
power  duly  legalized,  saying  that  this  Is 
aQ  be  can  do  by  the  present  opportunity, 
which  has  taken  him  by  surprise,  he  having 
Just  learned  of  -the  Intended  departure  of 
Mr.  Oirlaco  Lopes  "tomorrow,  In  an  un- 
known vessel"  bound  for  Pensacola.  That 
he  does  not  dare  or  think  it  prudent  to  ven- 
ture sending  the  original  tiUes,  unless  on 
some  weU-known  and  r^iable  vessd,  and 
thinks  of  procuring  such  authenticated  and 
legalized  proof  of  all  of  them  to  transmit 
to  him  by  some  known  vessel,  trusting  in 
the  mean  time  some  vessel  of  :war  may  be  dis- 
patched for  the  artillery  or  other  purpose^ 
by  which  he  may  with  confidence  "forward 
the  originals,  which  you  have  seen  and  had 
in  your  hands."  "In  the  mean  time,"  It  says, 
"I  inclose  the  order  for  Balderas  to  d^ver 
to  you  the  copies  of  the  plans  annexed  to 
the  titles,  which  he  has  in  his  possession, 
tbat.you  may  become  famiUar  with  them, 
and  to  enable  yoa  to  begin  to  realize,  as 
Balderas  informs  me  that  th&e  are  parties 
who  desire  some  of  the  lots,  and  particular- 
ly tiie  large  one  which  enters  12ie  bay  ad- 
Joining  Villaseca,  and  that  Innerarlty  wishes 
to  purchase  the  ID  arpents  of  the  Aquado, 
which  are  valuable;  and  In  the  interim  1 
send  instructions  and  my  ideas  respecting 
prices.  Fix  prudent  prices  yourself,  as  it  is 
Impossible  for  me  to  do  So  at  the  present 
moment,  for  the  want  of  time  and  health." 
It  also  states:  "I  have  pronUsed  my  fi'.end 
Don  Bnrlque  Micbelet,  in  consideration  ct 
friendship,  and  without  any  advantage  what- 
ever, a  site  for  a  wharf  at  the  foot  of  Ceval- 
lus  street,  of  the  same  width  of  said  street, 
and  following  the  line  of  the  same,  of  which 
I  wish  you  to  be  advised."  It  also  contains 
a  message  tp  the  ta.thec  ourato  to  the  reflect 
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that  the  writer  is  wdeavorlng  to  obtain  a 
altnation  for  Benito,  lliat  the  lot  reserved 
for  the  church  has  a  front  of  flO  and  depth 
of  120  feet,  with  a  street  on  all  sides,  and 
that  of  the  parsonage,  (or  cnrate  house,)  No. 
2,  Is  SO  by  93,  and  No.  1,  reserved  for  the 
publlo  school.  Is  of  the  same  dimensions. 

The  second  letter  purports,  at  its  outset,  as 
being  prepared  In  anticipation  of  an  oppor- 
tnnity  for  its  transmission,  of  which  he  hears 
rumws,  and  in  r^ly  to  De  La  Rua's  fa- 
vor of  the  "20th  April  last"  by  Costa;  ex- 
presses thanks  for  the  information  given  as 
to  the  land  commissioners,  "whose  arrival 
was  expected  there  In  the  early  part  of  the 
present  month,  and  who  probably  have  al- 
ready arrived;"  speaks  of  seeing  in  a  news* 
paper  the  names  of  appointees  to  other  Flori- 
da offices,  but  nothing  as  to  land  commis- 
sioners; asks  to  be  informed  If  it  is  absolute- 
ly necessary  that  the  original  titles  to  his 
lands  should  be  produced  to  prove  his  claim, 
and  for  what  date;  says  that  he  would  not 
like  to  expose  them  by  any  uncertain  oppor- 
tunity, but  had  rather  wait  a  safe  one  by 
some  well-known  person  to  whom  he  could  In- 
trust them;  and  expresses  confidence  that  De 
La  Rua  will,  until  the  writer  Is  advised  of 
the  amount,  advance  the  fees  which  will 
have  to  be  paid  "for  making  proof  and-  re- 
cording of  titles,"  which  he  assures  De  La 
Rua  he  will  promptly  reimburse.  It  refers 
to  what  De  La  Rua  says  respecting  "the 
small  houses"  belonging  to  the  succession  of 
Mr.  Morales,  and  to  two  letters  of  March 
16th  of  the  same  year,  which  Pintado  had 
written  De  La  Roa.  via  New  Orleans,  In 
charge  of  Don  Vincente  Igrids  Ramas,  attor- 
ney of  Don  Bernardo  Mariguy,— one  refer- 
ring to  the  sale  of  the  houses,  and  the  other 
to  the  amount  due  the  estate  by  Don  Bugenlo 
Antonio  Sierra,  of  that  place,— and  asks  for 
information  as  to  the  condition  of  these 
transactions.  It  also  says:  "When  I  attend- 
ed to  the  business  of  Ramirez,  It  was  at  the 
request  of  Ruiz,  and  fixed  the  place  accord- 
ing to  the  Instructions  yon  gave  him  In  your 
letter,  and  I  hastened  to  complete  It,  know- 
ing that  it  concerned  yourself,  and  required 
prompt  attention.  Consequently,  there  was 
no  special  measurement,  but  only  a  sketch  of 
the  place,  in  accordance  with  the  general  cer- 
tificate of  Collins  made  at  the  time  stated, 
and  which  I  doubt  not  was  erroneous,  like 
many  others  of  his  operations  to  which  I 
could  not  give  attention;  but,  as  you  have  in- 
vestigated the  time,  situation,  conformation, 
distance,  etc.,  of  the  true  locality,  and  their 
disagreement  with  the  plans  transmitted,  and 
which  cwtiflcate  leaves  soon  [room]  for  cor- 
rection, It  wonld  be  important  [Imprudent] 
to  expose  one's  s^  to  difficulties  which  can 
now  be  easily  corrected.  For  although  it  Is 
certain  that  In  some  cases,  as,  for  example, 
by  the  conclusive  portion  of  article  8  of  the 
ordinance  adopted  by  the  intendancy  of  Lou- 
isiana, the  surveyor  can  add  a  [not]  exces- 
sive portlom  [no  exorbitante  eiE^clo]  of  im- 


possible land,  etc.,  which  the  local  authority 
approves,  but  the  surveyor  cannot  concede  if 
the  transaction  does  not  conform  to  local  cir- 
cumstances. Knowing  that  there  is  ample 
time  to  make  all  corrections,  you  can  cause 
the  request  for  the  400  arpents  to  be  made, 
in  accordance  with  your  desire  and  your  sat- 
isfaction, and  forward  the  result  to  me  for 
correction,  and  to  be  put  in  form,  returning 
to  me  the  plan  and  certificate  which  I  gave 
to  Ruls  to  renovate  it,— you  retaining  the 
rest  of  the  original  expedloit  [official  papers] 
In  case  it  should  be  necessary  to  have  It  re- 
corded before  the  other  is  forwarded  from 
here;  assuring  you  that,  so  far  as  I  am  con- 
cerned, yon  will  be  put  to  no  expense.  This 
will  be  the  most  advisable  and  prudent 
course,  saving  your  better  judgment."  To 
this  letter  there  is  a  postscript  which,  in  ef- 
fect, tells  De  La  Rua  that,  in  case  he  should 
sell  any  lots  or  lands  and  the  party  Is  made 
to  pay  cash  for  them,  he  (Pintado)  will  be 
willing  to  accept  In  payment  a  young  and 
robust  negress,  who  may  be  a  fair  washer, 
and  free  from  defects,  as  he  is  in  want  of 
sudi  a  servant;  provided  there  Is  no  objec- 
tion to  her  transportation  "to  this  place"  as 
the  writer's  property,  as  to  which  De  La  Rua 
must  ascertain  beforehand. 

The  third  letter  hastens  to  reply  to  De  La 
Rua's  four  favors,  referred  to  in  the  writer's 
'letter  of  this  date."  It  also  says:  "At  last 
I  forward  to  you  my  original  titles,  which  I 
have  Intrusted  to  Don  Francisco  Palmes,  Jr., 
who  has  promised  to  deliver  them  to  you  In 
person.  Ood  grant  that  they  may  reach  you 
safely.  But  for  the  urgency  which  you  have 
expressed,  I  would  have  deferred  their  trans- 
mission to  another  opportunity  less  threat- 
ened by  privateers.  There  they  go,  and  aft- 
er yon  have  received  them  I  will  thank  you 
to  return  me  the  proof,  that  I  may  have 
something  In  my  possession  to  show.  I  have 
thought  It  advisable,  and  have  been  so  advis- 
ed by  the  curate,  to  deliver  them  loose  to  Mr. 
Palmes,- that  is,  not  under  cover,— that  they 
may  excite  less  curlosl^  In  case  the  vessel 
should  be  overhauled;  and  as  I  shall  feel  a 
little  uneasy  ,imtil  I  learn  of  his  arrival,  do 
not  delay  to  Inform  me  of  It  by  the  earliest 
opportunity."  It  also  remarks:  "Ramirei 
has  been  placed  right,  in  accordance  with  cir- 
cumstances. In  the  Escambia,  to  avoid  con> 
tradlctlons  in  the  future,  and  without  fmther 
explanation.  There  has  been  no  time  yet  to 
make  a  fair  copy  of  this  concession.  Only 
the  general  outlines  of  lands,  waters,  and  lots 
sold  in  all  the  province  trom  1801  up  to  181S 
has  been  completed,— that  of  the  lots  con- 
ceded gratuitously  in  all  the  province  at  the 
same  time,  and  the  right  of  donations  of 
lands  to  the  end  of  1805;  but  there  is  still 
wanted  all  ttie  rest  referring  to  the  other 
Florida.  This  Is  all  that  has  been  reiwrted, 
but  there  Is  no  statement  of  the  houses  sold 
in  that  place,  nor  of  the  grants  of  Senor 
Folch;  but  only  such  as  are  Incidentally 
known  are  mentioned.    It  also  egresses  a 
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wish  that  Don  Engento  Sierra  should  fulfill 
his  promise,  but  doubts  his  doing  so,  and  re- 
fers to  a  lettor  from  "our  friend  Michelet," 
which  It  Is  Impossible  to  answer  by  the  pres- 
ent opportunity,  and  notes  with  pleasure  De 
La  Rua's  "thoughtful  way  of  thinking  of 
the  matter;"  expresses  esteem  and  desire  to 
serve  him  "when  the  matter  Ig  Just,"  and  re- 
grets his  (De  La  Rua's)  failing  circumstan- 
ces; spealis  of  Carrera's  indebtedness  uf 
about  $518  to  him,  and  asks  De  La  Rua's 
opinion  of  Indulgence  given  him;  regnests  De 
La  Bna  to  send  bim  two  bottles  of  good 
gombo,  if  at  some  time  he  should  have  a  few 
reals  of  the  writer;  says  he  has  received 
from  Madrid  the  special  power  of  Don  Loren- 
zo Vetrlan  for  the  sale,  etc.,  of  his  lands,  by 
which  he  confers  on  the  writer  full  and  am- 
ple authority,  and  expresses  the  wish  that 
the  power  had  be«i  made  directly  to  De  La 
Rua,  but  says  It  wlU  make  no  ditference,  as 
the  latter  can  proceed  to  act;  also,  says  that 
Astracho  has  sent  his  power  from  Muerltas 
to  claim  the  land  from  Rioboo,  saying  he  had 
not  sold  it,  and  that  Thomas  Comyns  also 
had  forwarded  hii9  from  Pensacola,  claiming 
a  portion  of  Jose's  which  belonged  to  Madam 
Oarson.  The  last  two  pieces  of  news  are 
"reserved,"  as  the  writer  does  not  wish  to 
be  questioned. 

Second.  Six  petitions  of  Pintado  to  the 
board  of  commissioners  for  adjudicating  land 
claims  In  the  territory  of  Florida,— five  being 
dated  October  15,  1822,  and  signed  by  Call  & 
Blaster,  attorneys  toe  petitioner,  (one  as  to 
the  tract  of  1,181  arpents  on  the  west  end  of 
Santa  Rosa  Island;  one  as  to  the  19-arpent 
tract  west  of  Pensacola;  one  as  to  the  5,000- 
arpent  tract  on  the  western  margin  of  the 
Escambia  river;  one  as  to  lots  12,  13,  14,  16, 
18,  and  18  in  Pensacola,  purchased  in  1813 
from  the  cablldo  of  Pensacola;  one  as  to  the 
2,288%-arpent  Iract,  bounded  on  the  west  by 
the  Escambia  river,  and  evidently,  from  de- . 
scrlptlve  words,  the  same  as  the  2,288V^r- 
pent  tract  mentioned  In  the  Pintado  tltle^  sa- 
pra,)  and  one,  dated  October  9,  1822,  and 
signed  by  the  same  attorneys,  and  relating  to 
a  grant  made  November  8,  1816,  of  2,180 
arpents;  each  petition  praying  confirmation 
of  favorable  report  upon  his  title,  according 
to  the  provisions  of  the  treaty,  and  the  last 
petition  being  indorsed:  "Examined.  Re- 
corded in  Book  A,  Proceedings,  p.  471." 

Third.  An  open  account  of  the  secretary  of 
the  commissioners  against  John  De  La  Rua; 
it  being  for  "recording  claims."  The  first 
Item  Is:  "8  dalms  to  lands  and  lots,  $14.50." 
Then  follow  the  names  of  24  persons,  and  op- 
posite each  name  is  a  charge,— the  first  name 
being  that  of  Vicente  S.  Pintado,  opposite  to 
which  Is  an  item  of  $12.21;  the  whole  ac- 
count amounting  to  $115.39,  and  being  cred- 
ited by  $75,  and  stating  a  balance  of  $40.39 
"due."  Among  the  items  Is  one  against  John 
De  La  Rua.  Between  the  fourteenth  and  fif- 
teenth names  the  date,  "Jany.,  1823,"  appears. 

Fourth.  An  account  of  Richard  K.   Call 


against  Don  Vicente  Sebastian  Pintado,  for 
professional  services  in  presenting  to  the 
board  of  commissioners  and  attending  to  the 
adjudication  of  tities  to  seven  lots  in  the  dty 
of  Pensacola,  at  $5  each,  $35;  and  for  filing 
an  answer  in  chancery  to  the  bill  of  John 
Helndenburgh  against  the  said  Pintado,  and 
for  attending  th6  same  In  court,  $25,— $60.  It 
Is  receipt€d  as  follows:  "Received  one-half 
payment  of  John  De  La  Rua.     R.  K.  Call" 

Fifth.  A  receipted  account  of  W.  Hasel 
Hunt  against  John  De  La  Rua,  agent  for  Don 
,  Vicente  Sebastian  Pintado,  of  $5  for  writing 
deed,  with  extra  long  description  of  property 
and  conditions  of  mortgage,  to  Sebastian 
Oaro.     It  Is  dated  November  29,  1823. 

Sixth.  An  account  of  OaU  &  Wright  for  $20 
against  Don  Vicente  Sebastian  Pintado,  for 
"attending  to  defense  in  the  case  of  Henry 
Michelet  against  you."  It  is  receipted  as  fol- 
lows: "Received  the  above  amount  of  C!ol. 
John  De  La  Rua,  agent  for  Pintado,  Pensa- 
cola, the  4tfa  Feby.,  1825,"  and  signed  "CaU  & 
Wright,  Att'ys  at  Law." 

Seventh.  A  printed  notice,  signed  "John  Lee 
Williams,  Atty.  tat  Mortgagee,"  and  dated 
"Pensacola,  Feby.  28,  1826, 1-2  a.  m.  4  m.,"  of 
intention  to  Institute  suit  in  the  superior  court 
of  the  western  district  of  Florida,  to  be  held 
la  Pensacola  on  the  first  Monday  In  "May 
next,"  on  a  certain  mortgage  bearing  date 
January  24,  1824,  given  by  "Vte.  Sebastian 
Pintado,  by  his  attorney  In  fact,  John  De  Ln 
Rua,  to  Henry  Michelet  for  securing  the  pay- 
ment of  $2,000  principal,  with  Interest  due 
thereon,— the  property  boimd  by  such  mort- 
gage being  one  tract  of  land  on  the  Escambia 
rirer,  containing  2,281%  arpents;  one  tract 
on  the  Escambia  river,  containing  5,0(X)  ar- 
pents; one  tract  on  the  bay  of  Pensacola, 
containing  2,180  arpents;  one  lot  on  the  pub- 
lic square,  opposite  the  Seville  square;  also 
the  lots  oa  the  public  square  numbered  11, 14, 
13,  16,  16,  and  18."  This  notice  Is  posted  on 
a  paper  on  which  is  written  an  afiBdavlt, 
made  May  3,  1826,  before  N.  Parmantier,  J. 
P.,  by  W.  Hasel  Hunt,  "editor  of  the  Pensa- 
cola Gazette  and  West  Florida  Advertiser,  a 
public  newspaper  published  in  Pensacola,"  to 
the  effect  that  the  advertisement,  of  which 
the  annexed  is  a  true  copy,  "hath  been  pub- 
lished in  said  paper  twice  a  mcmth  for  four 
months."  On  the  same  imper  appears: 
"Printer's  fee,  $24;  affidavit,  .25,— $24.25." 

Eighth.  A  paper  in  the  fcdlowlng  words  and 
figures:  "In  the  case  of  John  De  La  Rua  vs. 
Guellemord.  No  account  of  such  suit  upon 
my  docket  There  .are  two  cases  by  Hy. 
Michelet  vs.  V.  S.  Pintado.  There  has  been 
a  decree  in  both  cases,  and  the  cost  arranged. 
F.  Bonal  vs.  The  Heirs  of  Cazenare,  marshal's 
costs,  $4,621^;  Margaretta  Jordela  vs.  M.  M. 
Serra,  Ex.,  costs,  $1.84%;  Bart  Elberto  vs. 
Anto.  Baldaras,  costs,  $3.62%;  Austin  vs.  M. 
Lemon,  costs,  62%  cents;  Greene  Folck  vs.  T. 
Commyns,  not  found;  Chalands  vs.  M.  Baure, 
costs,  .62%.  W.  Sebree,  Marshal.  W.  Hasel 
Hunt,  Esq." 
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Ninth.  The  fonowlng  paper: 

"Hy.  Mlchelet  vs.  V.  8.  Pintado.    PI.  Fa. 

The  ondiTided  half  of  19  arpents  of  land, 

at  $150 

800  arpenta  on  the  Escambia 100 

1181  arpento  on  St.  Rosa 100 

,  $350 

This  property  was  bought  by  Hy.  Michelet 

at  $350,  he  being  the  highest  bidder. 
Costs  of  suit,  $26. 9  26 

Leaves  the  sum  of $324 

"I/eaveB  the  sum  of  324  dollars  to  be  cred- 
ited on  the  execution. 
"Jany.  4th,  1827. 

"WllUam  Bebree,  Marshal" 

R.  £u  Campbell  and  Qaylord  B.  Clark,  for 
appellantB.    William  A.  Blount,  tor  appellee. 

EANEY,  O.  X,  (after  statlnsr  the  fftcts.)  1. 
The  first  point  nrged  in  behalf  of  appellants 
(defendants  bdow)  refws  to  the  action  of  the 
circuit  court  in  permitting  the  paper  offered 
in  evidence  by  the  plaintiff  as  an  original 
grant  from  Bamirez  to  Pintado  to  be  read  to 
the  jury.  This  point  goes  to  the  authenti- 
city of  the  paper,  and  includes  the  action  of 
the  court  in  admitting  other  papers  offered 
with  it  It  is  to  be  borne  in  mind  that,  of 
the  several  objections  made  on  the  trial  to 
the  introduction  of  this  instrument,  the  sec- 
ond, third,  fourth,  fifth,  sixth,  and  eighth 
concern  rather  the  legal  effect  of  the  terms  of 
the  grant  than  the  question  of  the  genuine- 
ness or  authenticity  of  the  paper  presented  as 
a  grant;  the  same  may  also  be  said  of  the 
seventh  objection,  which  is  that  the  grant 
is  not  one  that  the  treaty  between  the  United 
States  and  Spain  recognized  or  validated; 
and,  as  these  several  objections  may  be  more 
properly  dealt  with  in  connection  with  the 
question  of  the  nature  and  effect  of  the  grant 
purported  to  be  made,  and  its  validity,  as 
an  authoritatiye  act,  their  consideration  will 
be  deferred  tlU  that  feature  of  the  case  shall 
be  reached.  This  coturse  leaves  but  two  of 
the  objections— the  first  and  ninth— made  to 
the  introduction  of  the  paper  to  be  considered 
now;  the  former  of  these  being  that  it  pur- 
ports to  be  a  copy,  and  is  not  duly  certified, 
and  the  latter  that  it  is  not  a  duly-certified 
copy  made  by  the  lawful  custodian  of  the 
origlnaL  As  to  the  first  of  these  two  objec- 
tions, it  is  sufficient  to  say  that  the  paper  does 
not  purport  to  be  a  copy.  It  and  other  orig- 
inals introduced  in  evidence  are  before  us, 
they  having  been  transQiltted  under  an  order 
of  the  circuit  judge,  and  there  Is  nothing 
about  It  that  suggests  that  it  is  a  copy,  or 
other  than  an  original.  The  intimation,  to 
be  found  in  one  of  the  briefs,  that  leaves 
containing  the  consular  and  notarial  certifi- 
cates which  appear  on  the  certified  copy  in- 
troduced in  evidence  may  have  been  detacb- 
.cd  from  this  alleged  original,  finds  no  sap- 
9ort  in  the  appearance  of  the  paper,  or  other- 
wise.   The  certificate  of  registry  by  Caram- 


bot  at  the  condualon  of  tbe^paper  Is  not  con- 
sistent  with  the  idea  that  it  is  other  than  an 
original,  and  the  signatures  of  Pintado,  Barn- 
ires,  and  Carambot  have  the  appearance  of 
orlj^nals,  aa  does  the  seal,  and  there  is  noth- 
ing on  the  face  of  the  papa:  that  tends  to 
create  a  suspicion  that  it  has  been  changed 
or  mutilated  in  any  way.  The  -only  fair  con- 
struction that  can  be  placed  on  Mr.  Knowles' 
testimony  is  that  the  paper,  when  he  offered 
It  in  evidence,  was  in  the  same  condition  that 
he  found  it  in  when  he  obtained  the  tmnk, 
in  1859,  from  Mr.  De  La  Rua.  Admitting, 
in  this  connection,  that  this  original  was  nev- 
er befmre  the  commissioners  appointed  under 
the  act  of  congress  to  ascertain  claims  and 
titles  to  lands  in  the  district  of  West  FUnida, 
and  conceding  that  the  copy  of  which  a  rec- 
ord was  made  in  the  book  in  the  clerk's  at- 
flee  at  Pensacola  was  before  them,  we  still 
do  not  think  it  can  be  Inferred  from  these 
facts  that  the  paper  before  us  does  not  pur- 
port to  be,  or  is  not,  an  original,  <«  has  been 
in  any  wise  mutilated.  If  it  be  that  the 
Spanish  law  did  not  permit  Pintado  to  have 
the  original,  then  the  absence  of  a  presenta- 
tion of  it  to  the  commissioners  was  a  circum- 
stance to  indidite  either  that  this  paper  was 
not  then  in  existence,  or  that  it,  if  valid,  was 
in  the  archives  at  Havana,  where  it  pur- 
ports to  liave  been  executed,  and  would,  if 
the  law  was  as  assumed,  naturally  have 
been,  unless  it  had  been  removed  by  the 
Spanish  government  to  Florida.  Of  such  re- 
moval by  that  government  there  is  no  evi- 
dence; and,  howevw  all  this  may  be,  it  does 
not  seem  to  us  that  either  any  or  all  of  these 
considerations  have  any  appreciable  weight 
In  establishing  the  conclusion  that  the  paper 
before  us  purports  to  be  a  copy. 

The  reaoaining  objection— that  it  is  not  a 
duly-certified  copy  made  by  the  lawful  custo- 
dian of  the  original— involves  more  than  the 
one  just  disposed  of.  It  implies  that  such 
copy  is  the  only  legal  evidence  of  title  or  due 
proof  of  the  existence  of  the  original;  and 
the  contention  is  that,  according  to  the  Span- 
ish law,  the  original  belonged  In  the  official 
archives,  and  the  grantee's  sole  evidence  of 
his  title  was  a  duly-certified  copy  by  the  offi- 
cial custodian  of  such  archives.  If  this  be 
so,  then  the  natural  and  proper  custody  of 
this  original  would  have  been  the  office  of 
the  archives  at  Havana,  where  it  purports  to 
have  been  executed,  at  least  until  a  transmis- 
sal  of  it,  for  convenience,  to  a  similar  office  at 
Pousacola,  in  the  then  province  of  West  Flor- 
ida, had  been  made  by  the  Spanish  authori- 
ties; and,  according  to  the  theory  of  the  ob- 
jection, a  duly-certified  copy  from  such  office 
would  have  been  the  proper  evidence  to  ad- 
duce before  the  circuit  court  on  this  triaL  It 
is  true  that  by  the  second  artlde  ot  the 
treaty  by  which  the  United  States  acquired 
Flwida,  entered  into  at  Washington  on  Octo- 
ber 22,  1819,  between  the  representatives  of 
Spain  and  the  United  States,  which  treaty 
was  ratified  by  Ferdinand  VU.,  October  24, 
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1820,  and  by  the  United  Statea  In  February 

,   1821,   the   "archives   and   docnmentB 

which  rdate  directly  to  the  i^perty  and 
sovereignty  of  aald  provinces  are  Included" 
In  the  cession;  and  the  same  article  provides 
that  "the  said  archives  and  docnments  shall 
be  left  in  possession  of  the  oommlssarlee  or 
officers  of  the  United  States  duly  authorized 
to  receive  them."  Had  this  original  been 
In  the  archives  at  Penaacola,  and  been  "left" 
there  according  to  the  treaty,  the  mode  of 
proof  would  have  been  clear;  bat,  as  is  qnita 
evident,  there  Is  no  room  for  assuming  that 
It  ever  was  there,  not  Is  the  inference  Ijbat 
It  was  ever  deposited  for  retention  In  a  sim- 
ilar repository  at  Havana  consistent  with  the 
record  before  us.  If,  then,  it  be  that  the 
Spanish  law  required  such  deposit,  and  that 
a  duly.certlfled  copy  was  the  sole  l^al  evi- 
dence of  a  grant  to  Pintado,  the  action  of  the 
trial  judge  In  overruling  the  objection  was 
erroneons. 

What  was  the  law  ot  Spain  on  this  sub- 
ject? The  authorities  rdted  on  by  counsd 
for  appellants  In  support  of  their  objection 
are:  U.  S.  v.  Perdb«man,  7  Pet  61,  85;  U. 
S.  V.  Delesplne's  Hehs,  12  Pet  654,  15  Pet 
226;  U.  S.  v.  WlKins,  14  Pet  334;  U.  S. 
T.  Hodman,  16  Pet  180;  V.  S.  v.  Acosta,  1 
How.  24.  In  the  first  of  these  cases,  aU  of 
them  being  appeals  from  judgments  ot  the 
superior  court  of  the  eastern  district  of  the 
territory  of  Florida,  It  was  dedded  that  a 
paper  writing  maktaig  a  grant -by  a  royal 
officer  ofb  Spain  In  Florida,  addressed  to  a 
public  officer  whose  duty  It  was  to  keep  the 
original  and  lasue  a  copy,  need  not  be  pro- 
duced, and  that  the  copy  Jasned  by  the  prop- 
er officer  is  an  orlginaL  The  original  de- 
cree or  grant  made  by  Gov.  Eistrada,  De- 
cember 12,  1815,  and  to  which  Perdieman's 
peitItI(Mi  for  the  same  was  attached,  reads, 
after  certain  recitals,  as  follows:  "I  do 
grant  him  the  2,000  acres  of  land  which  be 
solicits.  In  absolute  property.  In  the  Indicated 
place,  to  which  effect  let  a  certified  copy  of 
this  petition  and  decree  be  issued  to  him 
from  the  secretary's  office,  in  order  that  it 
nuiy  be  to  him.  In  aU  events,  an  equivalent 
of  a  title  in  form."  Afterwards,  there  was 
a  petition  to  the  governor  for  an  order  of 
■survey,  and  a  certificate  of  the  surveyor 
that  the  survey  bad  been  made.  On  the 
trial  In  the  superior  court  the  petitioner  of- 
fered In  evidence  a  copy,  from  the  otRce  of 
the  keeper  of  public  archives,  of  the  original 
grant,  and  to  its  introduction  the  United 
States  objected,  on-  the  groond  that  the 
original  grant  itself  should  be  procured,  and 
its  execution  proved,  but  the  objection  was 
overruled;  and  it  was  said  by  the  supreme 
court,  in  sustaining  the  ruling,  that  it  ap- 
peared from  the  WMds  of  the  grant  that 
tlie  original  was  not  in  the  possession  of  the 
grantee;  that  the  decree,  which  constituted 
the  tide,  appeared  to  be  addressed  to  the 
officer  Of  the  government  whose  duty  it  was 
to  keep  the  originals  and  to  issue  a  copy; 


that  Ite  language,  after  granting  In  absolnte 
property,  Is,  "for  the  attainment  of  which 
let  a  certified  copy  of  this  petition  and  de- 
cree be  issued  to  him  from  the  secretary's 
oBiix,  In  order  that  It  may  be  to  him,  in  all 
events,  an  equivalent  of  a  title  in  form;" 
and  it  is  then  observed  that  "this  copy  Is, 
In  CMktemplation  of  law,  an  original"  It 
Is  nnqnestlonable  that  this  decision  of  the 
supreme  court  of  the  United  States  recog- 
nizes the  mode  of  procedure  adopted  by  Gov. 
Bstrada  to  be  consonant  with  Spanish  law, 
and  valid;  but  the  court  does  not  dedde, 
nor  does  the  opinion  intimate,  or  the  judg- 
ment, viewed  with  reference  to  the  facts 
of  the  case,  ijnply,  that  the  Spanish  law  did 
not  recognize  any  other  procedure  in  mak- 
ing grants  of  land.  It  does  not  decide  what 
would  be  the  custody  of  a  title  in  form  if  It 
had  been  contemplated  that  one  should  is- 
sue. The  opinion  intimates  that  the  original 
might,  as  suggested  by  the  superior  court 
judge,  have  been  brought  into  court  upon 
subpoena  duces  tecum,  If  such  course  had 
been  necessary  to  either  of  the  parties';  and 
It  was  also  held  that  on  general  principles 
of  law,  and  independent  of  legislation  to 
that  end,  a  copy  given  by  a  public  officer 
whose  duty  it  is  to  keep  the  original  ought 
to  be  received  In  evidence.  In  the  second, 
or  Ddesptne,  case,  a  translated  copy,  made 
by  the  secretary  of  the  board  of  land  com- 
missioners, of  a  copy  In  Spanish  of  an  orig- 
inal Spanish  grant,  was  received  in  evi- 
dence, the  copy  in  Spanish  having  been  lost, 
and  It  being  shown  that  the  original  had 
been  mutilated,  and  could  not  be  found.  Of 
the  first  copy  It  Is  said  by  the  court  that  it 
"was  made  from  the  original  filed  in  the 
proper  office,  from  which  the  original  could 
not  be  removed  for  any  purpose."  The 
other  Delespine  case  Is  at  least  otC  no  broader 
effect  than  the  Wiggins  case,  now  to  be 
noticed.  •  In  the  fourth,  or  Wiggins,  case^ 
the  evidence  received,  against  objection,  in 
the  lower  court,  was  a  copy  of  the  original 
petition  for  land,  and  of  the  decree  or  con- 
cession by  the  governor,  such  copy  being 
duly  c«tlfled  by  the  government  secretary 
at  St.  Augnistlne  on  August  6,  1815,  as  being 
"faithfully  drawn  from  the  originals  which 
«9dst  in  the  secretary's  c^ce  under  my 
chaxge."  Evidence  was  also  received  to 
prove  the  practice  in  the  government  sec- 
retary's office;  and  by  the  testimony  of 
witnesses.  Including  one  who  had  been  a 
clerk  in  it  from  1807  till  the  change  of 
government,  in  1821,  it  was  "established 
beyond  controversy"  that  i>er8ons  wishing 
grants  of  land  from  the  Spanish  government 
presented  a  memorial  to  the  governor,  and 
that  be  decreed  on  the  memorial  In  the 
form  pursued  in  this  case,  and  that  the  de- 
cree was  ffied  in  the  secretary's  office,  "and 
constantly  retained  there,  imless  in  cases 
where  a  royal  title  was  ordered  to  be  is- 
sued, when  the  decree  was  transferred  to 
the  escribano's  office."    The  papers  in  the 
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former  daas,  to  which  that  of  Mrs.  Wiggins 
belonged,  were  not  naadei  in  boolu,  but 
kept  in  files  or  bundles.  It  is  said  in  the 
opinion  that  the  evidence  of  title  giren  to 
the  grantee  was  a  certifled  copy  of  the  de- 
cree, or  of  the  memorial  and  decree,  by  the 
government  secretary,  and  that  it  was  one 
of  the  ordinary  duties  of  the  secretary  to 
make  such  copies  for  the  use  of  the  parties; 
and  generally  the  decree  directed  the  copy 
to  be  made  tot  his  use,  and  such  copies  were 
received  as  evidence  In  the  Spanish  courts  of 
Justice,  they  being  made  Immedlat^y  after 
the  decree,  and  delivered  to  the  party  when 
he  called  for  them,  no  seal  being  affixed  to 
the  secretary's  certificate,  which  was  evi- 
dence of  the  facts  to  which  it' certifled  In  a 
case  like  this.  And  the  conclusion  of  the 
court  was  that  "In  this  case,  as  in  all  others 
where  the  ixAglnala  are  confined  to  a  public 
office  and  copies  are  Introduced,  the  copy 
Is  competent  evidence,  by  authority  of  the 
certificate  of  the  proper  officer,  and  that  It 
proves,  prima  facie,  the  original  to  be  of 
file  In  the  office  when  the  copy  was  made." 
In  Rodman's  case^  certified  copies  were 
ottaei,  the  decree  concluding  with  a  similar 
direction  to  the  secretary's  office  for  a  certi- 
fied c<9y,  "which  in  all  events  will  serve  to 
him  as  a  title  in  form;"  and  it  was  held  that 
the  official  certificate  of  the  secretary  was 
evidence  of  the  title  papers,  the  originals  of 
which  were,  as  Indicated,  kept  in  the  public 
archives.  And  in  the  last,  or  Acosta,  case, 
where  It  does  not  appear  that  there  was  the 
nsnal  direction  in  the  decree  for  the  delivery 
of  a  copy,  and  where  the  originals  could  not 
be  found  in  the  archives,  a  copy  of  the  peti- 
tion and  decree,  with  the  usual  certificate 
from  the  secretary,  dated  July  24,  1816,  was 
received  In  evidence  In  the  lower  court,  after 
hearing  test^ony  as  to  the  manner  In  which 
muniments  of  title  were  kept  in  the  archives 
at  St  Augustine;  and  this  action. was  af- 
firmed on  the  authority  of  the  Wiggins  case. 
What  we  have  said  above  of  the  Percheman 
decision  is  also  true  of  the  subsequently  men- 
tioned cases;  yet  that  of  Wiggins  expressly 
indicates  that  there  was  another  class  of 
cases,  namely,  where  a  royal  title  was  or- 
dered to  be  Issned,  and  that  in  such  class  the 
decree  was  transferred  to  the  escribano's 
office.  What  was  done  with  the  decree  in 
the  escribano's  office  Is  not  stated;  yet  the 
only  reasonable  inference,  in  the  absence  of 
further  light  oa  the  subject,  is  that  It  re- 
mained there,  as  it  certainly  cannot  be  in- 
ferred that  they  were  not  to  remain  there. 

But  these  decisions  do  not  throw  any  llj^t 
upon  the  nature  or  disposition  of  the  "royal 
title,"  which.  It  must  be  assumed,  followed, 
when  issued,  the  decree  or  cession  and  sur- 
vey thereunder.  We  are  referred  by  counsel 
for  appellee  to  authorities  which  will  now  be 
considered.  The  first  Is  a  report  made  by 
the  same  Pintado,  as  surveyor  general  at 
Havana,  on  September  9,  1822,  as  to  evidence 
to  be  found  there  of  donations  of  lands  in 


West  Florida,  he  having  been  surveyor  gen- 
eral of  that  province  from  about  the  year 
1805,  and  ivevlonsly  deputy  In  same  since 
May,  1796,  (2  CaL  Land  Laws,  328  et  seq.;) 
which  report  seems  to  have  been  required  by 
the  Spanish  authorities  to  the.  end  of  the 
"acknowledgment  by  the  United  States"  of 
such  donations.  Of  such  donations  It  is 
here  said,  inter  alia,  that  Ramirez,  (who,  as 
intendant  from  1798  up  to  September,  1812, 
saving  a  period  of  about  one  year  In  1804 
and  1805,  bad  the  exclusive  power  to  dispose 
of  land  in  West  Florida,)  declared  on  Novem- 
ber 17,  1817,  after  certain  interruptions  of 
this  power,  that  he  only  had  power  to  grant 
lands  In  the  Florldas,  and  that  "tbe  records 
of  the  lands  conceded,  and  of  those  asked 
for,  were  sent  him  from  the  reception  of  said 
advice  and  declaration,  for  the  knowledge 
and  approbation  of  said  authority,  and  are 
probably  to  be  found  in  the  secretary,  ex- 
cept those  which  may  have  been  returned  td 
the  parties  with  the  decrees  they  had  peti- 
tioned for.  The  books  in  which  were  regis- 
tered the  formal  titles,  which  had  been  dis- 
patched by  order  of  the  same  superintend- 
ent, and  the  original  records  which  took 
place  in  order -to  obtain  them  of  the  conces- 
sions which  ills  lordship  made  directly  in 
both  Florldas,  and  of  those  which  he  con- 
firmed and  ratified  In  the  years  1817  and 
1818,  until  he  was  apprised  of  the  n^otia- 
tlons  abont  the  cession  of  said  province, 
are  likewise  to  be  found  in  said  office,  and 
of  all  of  them  I  have  taken  note  In  «iy  office." 
Ramirez  was  the  "superintendent"  and  "lord- 
ship" referred  to.  Again,  in  the  report  of 
the  land  commissioners  tor  West  Florida,  to 
the  secretary  of  the  treasury,  dated  Novem- 
ber 12,  1824,  It  Is  said:  "It  was  the  practice, 
where  a  grant  was  made,  to  deposit  the 
original  In  the  office  of  finances  to  be  record- 
ed, and  the  claimant  was  given  a  certifled 
copy.  These  records  were  not  permitted  to 
remain  in  this  province,  but  were  all  removed 
to  Havana  several  years  since.  Others  were 
destroyed  by  the  pirates,  as  is  in  proof  be- 
fore UB,  on  their  passage  to  that  place.  Some 
obtained  possession  of  the  originals,  but  oth- 
ers did  not,  and  the  above  causes  combined 
are  alleged  by  the  claimants  as  a  reason  to 
account  for  the  absence  of  original  title  pa- 
pers. Where  the  office  of  alcalde  has  con- 
tained any  Important  document  connected 
with  the  claims,  we  have  had  it  submitted 
to  our  inspection,  or  obtained  certified  ex- 
tracts therefrom;  but.  except  as  to  the 
mesne  conveyances,  we  regret  to  say  that 
we  have  been  enabled  to  procure  very  little 
information  from  that  quarter,  as  It  was  not 
the  office  In  which  originals  were  recorded." 
4  Am.  St  Papers,  104.  And,  besides.  10 
OT  more  special  cases,  in  which  It  Is  claimed 
that  the  record  of  the  proceedings  of  th^ 
commissioners  shows  the  originals  to  have 
been  presented  to  the  commissioners,  are  cit- 
ed by  appellee.  One  of  these  Is  the  Maria  Oar- 
zon   grant,    claimed   by  Joseph    Bonifay.    4 
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Am.  St  Papers,  99.  The  report  says  that 
this  claim  was  founded  on  "a  copy  of  a  plat 
and  certlflcate  of  surrey  by  Pintado,  survey- 
or general,  dated  Havana,  May  7,  1818,  stat- 
ing" that  the  former  had  petitioned  in  Feb- 
ruary, 1817,  for  the  land  described,  and  the 
proceedings  taken  thereon;  also,  "an  original 
grant  or  title  In  form  made  to  Maria  Garzon 
by  the  Intendant,  Alexander  Ramirez,  coun- 
tersigned by  Pedro  Carambot,  secretary  of 
war,  dated  16th  of  May,  1818,  stating,  *  •  * 
with  the  annexed  authenticated  copy  of  the 
proceedings  instituted  befcve  Governor  Masot 
in  the  year  1817;  •  •  •"  also,  a  copy  of 
a  mesne  conveyance  from  Maria  Garzon  to 
Bonifay,— and  that,  In  addition  to  the  forego- 
ing papers,  Bonifay  proved  by  parol  testi- 
mony "the  signatures  of  the  Spanish  officers 
annexed  to  the  grant."  The  report  of  the 
commissioners,  which  submits  the  claim  to 
the  Judgment  of  congress,  states  that  the 
former  were  "somewhat  at  a  loss  for  an 
opinion,"  and  also  uses  this  language:  "The 
certified  copy  of  a  plat  and  certificate  of  the 
former  surveyor  general  of  West  Florida,  as 
well  as  the  grant  of  the  intendant  upon 
which  this  claim  depeuus,  are  dated  subse- 
quent to  24th  January,  1818.  These  officers. 
In  regard  to  Florida,  no  longer  existed.  Pin- 
tado and  Ramirez  were  irresponsible  per- 
sons; and  the  former  i»'esents  us  with  a 
copy,  when  we  are  entitled  to  the  original 
under  the  solemn  stipulations  of  the  treaty 
I)etween  Spain  and  the  United  States.  How 
far  such  documents  are  admissible  must  be 
decided  by  congress."  Others  of  these 
claims,  as  shown  by  the  report,  are:  Bo- 
nal's,  an  original  grant  or  title  in  form  by 
Masot,  governor  and  subdelegate,  dated  Oc- 
tober 1,  1817,  under  the  seal  of  office,  and 
countersigned  by  two  "assistant  witnesses," 
and  an  original  grant  or  title  in  form  by 
Ramirez,  Intendant  general,  and  counter- 
signed by  Pedro  Carambot,  secretary  of  war, 
dated  May  2,  1818;  Pablo  Palmes  proving 
the  "signature  of  the  intendant  escribano 
and  subscribing  witnesses."  Mesa's  conces- 
sion, Grandpre's  and  Sierra's  claims,  being 
the  first  and  original  decree  of  concession  by 
Morales,  intendant  general,  countersigned  by 
two  witnesses,  and  dated  May  21,  1812,  the 
authenticity  of  the  title  papers  being  prov- 
ed by  parol  testimony,  and  the  second 
(Grandpre's)  claim  including  an  original 
grant  or  title  in  form  to  him  by  Morales, 
countersigped  by  F.  O.  Arroyo,  and  dated 
March  24,  1812,  the  signatures  of  the  officers 
annexed  to  the  grant  being  proved  by  parol 
testimony,  and  that  of  Sierra  Including  an 
original  grant  by  Morales  to  Cadet  of  March 
24,  1812,  the  signatures  of  the  Spanish  offi- 
cers being  likewise  proved.  An  original 
grant  to  Orslno  Boullgny,  made  May  2,  1811, 
by  Morales,  and  countersigned  by  Arroyo, 
an  original  decree  of  concession  of  April 
16,  1804,  by  Got.  Folch  to  Martin  De  Ma- 
drid; an  original  grant  or  title  in  form,  of 
December  6,  1817,  to  Hinard  by  Grov.  Masot, 
T.14so.no.l3 — 45 


countersigned  by  two  witnesses;  an  original 
grant  of  May  9,  1810,  by  Morales  to  Aleck, 
and  countersigned  by  Arroyo,  secretary;  and 
an  original  g;rant  or  title  in  form  of  Aiwil 
14, 1810,  from  same  source  to  De  Vegas,  and 
the  original  grant  of  November  26,  1811, 
from  the  same  source, — are  shown  in  the 
other  eases  referred  to  here,  to  liave  been  pre- 
sented to  the  commissioners,  and  the  signa- 
tures of  the  Spanish  officers  proved  by  parol. 
4  Am.  St  Papers,  pp.  123,  124,  126,  129,  132. 
Appellee  also  refers  to  Mr.  White's  California 
Land  Laws,  (volume  2,  pp.  353,  354,)  where 
the  decree  of  concession  of  January  10, 1818, 
to  John  Forbes  &  Co.  uses  the  expression: 
"And  the  commandant  of  the  said  city  of 
Pensacola,  in  virtue  of  this  resolution,  shall 
put  them  in  quiet  and  peaceable  possession 
of  the  aforesaid  land,  for  which  object  ids 
excellency  orders  to  give  to  the  said  house 
of  Forbes  all  the  documents  necessary,  regis- 
tering the  original  In  the  archives," — and 
where  it  also  appears  that  Forbes  &  Co.  hav- 
ing, in  July,  1819,  at  Havana,  requested  that 
Pintado,  the  surveyor,  should  draw  a  plat  of 
the  land,  he,  (Pintado,)  on  October  31,  1823, 
at  Havana,  under  an  order  of  July,  1819,  so 
directing,  certified  or  reported  that,  having 
attempted  to  form  a  topographical  plan  of 
the  land  according  to  the  data  which  he  had, 
and  not  by  actual  measure,  he  accomplished 
it  on  the  15th  of  September  of  the  said 
year,  "annexing  the  graphic  description  m: 
plat  which  I  return  In  original  to  the  person 
as  It  has  been  asked  and  ordered.  After  hav- 
ing taken  due  notice  of  it  I  dispatched  the 
plat  under  No.  1,869,  and  I  registered  it  with 
the  same  number  which  belonged  to  it  in  the 
series  on  the  17th  of  the  said  September. 
•  •  *"  The  case  of  U.  S.  v.  Arredon- 
do,  6  Pet  691,  is  also  referred  to  in  this 
connection.  There  the  original  title  was 
held  and  offered  In  evidence  by  the  grantee, 
and  was  received  without  objection  as  to 
Its  authenticity  or  custody,  or  on  the  score 
of  a  certified  copy  being  the  proper  evidence 
of  title.  There,  as  here,  the  title  recites  the 
concession  and  the  order  for  survey,  and  the 
presentation  of  the  figiuratlve  plans  by  the 
surveyor  general,  and  finally  there  follow 
the  final  words  of  the  grant  stating  that  a 
copy  of  the  plat  or  figurative  plan  would  be 
annexed  to  the  title;  Arredondo's  title  being 
signed  by  Ramirez,  and  countersigned  by 
Peter  Carambot,  the  secretary,  the  execution 
of  it  taking  place  at  Havana,  December  22, 
1817,  and  also  being  Indorsed  on  the  same 
day  by  Carambot  as  follows:  "An  account 
of  the  preceding  title  has  been  taken,  and 
registered  in  the  book  prepared  for  that  pur- 
pose in  the  secretary's  office  under  my 
charge."  We  also  find  In  the  above-mention- 
ed report  of  the  West  Florida  land  commis- 
sioners (4  Am.  St.  Papers,  84)  the  statement 
that  "grants  for  land  sold  and  those  made 
gratuitously  were  required  to  be  recorded  In 
the  office  of  finances."  Again,  in  the  general 
regulations  for  conceding  lands  in  the  prov- 
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Inces  of  Louisiana  and  West  Florida,  issued 
by  tbe  Intendant,  Morales,  July  17,  1799,  to 
whose  ot&ce  the  exclusive  power  of  granting 
lands  had  been  granted  by  royal  decree  made 
at  Santa  Lorenzo,  October  22,  1798,  the  pro- 
cedure to  be  followed  In  granting  lands  had 
been  prescribed,  the  fifteenth,  sixteenth,  and 
seventeenth  articles  providing,  in  effect,  as 
follows:  All  concessions  were  to  be  in  tlie 
name  of  the  king,  by  the  general  intendant 
of  the  province,  who  should  also  order  the 
surveyor  general,  or  one  named  by  him,  to 
make  the  survey  of  the  land  asked  for,  the 
survey  to  be  done  In  the  presence  of  the 
commandant  or  syndic  of  the  district  and 
of  two  neighbors,  and  "these  four  shall  sign 
the  proces  verbal,  which  shall  be  drawn 
up  by  the  surveyor,"  which  proces  verbal. 
With  a  certified  copy  of  the  same,  were  to 
be  "sent"  to  the  intendant  by  the  surveyor, 
to  the  end  that  on  the  original  there  be  de- 
livered, by  the  consent  of  the  king's  attorney, 
the  necessary  title  paper,  to  which  tlOe  pa- 
per such  certified  copy  was  to  be  annexed. 
The  original  proces  verbal  was  to  be  depos- 
ited in  the  ofiice  of  the  secretary  of  the 
treasury,  and  care  was  to  be  taken  to  make 
annually  a  book  of  all  which  had  been 
"sent,"  with  an  alphabetical  list,  to  the  end 
that  at  all  times,  and  against  all  acci- 
dents, the  documents  which  should  be  want- 
ed might  be  found.  The  surveyor  was  to 
have  another  book  mentioned,  in  vrhich  the 
proces  verbal  should  be  recorded;  and  both 
on  the  original  deposited  and  on  the  copy 
annexed  to  the  title  he  was  to  note  the  folio 
of  the  book  in  which  he  "had  registered  the 
figiu-ative  plat  of  the  survey."  In  the  office 
of  the  finances  there  were  also  to  be  kept 
books  in  wbicb  the  titles  of  concession  were 
to  be  recorded,  and  In  these  books,  also, 
mention  was  to  be  made  of  the  folio  of  the 
book  in  which  they  (the  titles)  "are  tran- 
scribed;" or,  in  other  words,  as  we  under- 
stand, these  bo<rib:s  were  to  be  indexed. 
There  was  also  to  be  taken,  In  the  chamber 
of  accounts  of  the  army  and  finances,  a  note 
of  such  titles,  under  the  penalty  of  being 
void,  which  was  to  have  a  like  book,  and  at 
the  time  of  taking  the  note  was  to  cite  the 
folio  of  the  book  where  the  title  was  record- 
ed. The  eighteenth  article  states,  in  effect, 
that  a  great  number  of  persons  erroneously 
thought  themselves  to  be  owners  of  land, 
or  Invested  with  the  title,  by  the  mere  order 
for  survey  and  possession,  or  by  such  order 
and  survey,  and  had  neglected  to  apply  for 
the  title,  and  that  the  continuation  of  like 
abuses  for  a  longer  time  would  augment  the 
confusion  and  disorder  necessarily  to  result; 
and  then  declares  that  those  who  have  ob- 
tained such  decrees  cannot,  notwithstanding 
that  in  virtue  of  them  the  survey  has  taken 
place,  and  they  have  been  put  in  possession, 
be  regarded  as  owners  of  land  until  their 
"real  titles  are  delivered,  completed  with  all 
the  formalities  before  recited."  White's 
Sjianlsh  Law,  (called,  also,  "WWte's  Compila- 


tion,") 20S  et  seq.;  2  CaL  Land.  Laws,  234- 
244. 

Notwithstanding  the  above  statement  of 
the  land  commissioners  that  it  was  "the 
practice,  where  a  grant  was  made,  to  deposit 
the  original  In  the  office  of  finance  to  be  re- 
corded, and  the  claimant  was  given  a  certi- 
fied copy,"  we  do  not  think  it  can  be  said 
that  an  original  title  in  form,  in  possession 
of  the  grantee  or  a  claimant,  was  not  legal 
evidence  of  title.  Their  report  shows  the 
fact  to  be  that  in  numerous  cases  the  orig- 
inal had  not  been  kept  in  such  office,  nor 
did  they  make  the  presence  of  such  original 
In  the  bands  of  the  grantee  or  claimant  a 
ground  tor  rejecting  the  claim.  There  is 
much  In  the  quotations  and  citations  we  have 
given  to  suggest  and  sustain  the  idea  that, 
when  a  title  in  form  was  made,  it  was,  after 
being  registered  and  recorded,  delivered  to 
the  grantee.  Granting  that  the  practice  of 
maldng  the  decree  or  order  making  the  grant 
—or,  as  it  was  technically  called,  the  "con- 
cession"—and  the  survey  the  means  of  in- 
vesting title,  and  a  certified  copy  thereof 
proof  of  the  same,  was  never  prohibited  in 
East  Florida,  as  It  was  in  West  Florida,  at 
least  for  a  time,  under  the  Intendancy  of 
Morales,  still  there  is  evidence  that  the  other 
practice  of  using  a  title  in  form  was  in 
vogue  there;  and  when  we  see,  as  we  do  in 
Arredondo's  case,  that  such  a  formal  title 
held  by  the  original  grantee  is  presented  in 
a  cause  of  immense  moment  for  those  days, 
and  Is  received  in  evidence  without  objection 
based  on  the  fact  of  such  possession,  and 
further  see  that  there  were  many  cases  of 
similar  possession  In  West  Florida,  and  find 
no  specific  regulation  or  law  which  Inter- 
dicted such  possession,  we  are  not  Justlfiea 
in  presuming  that  the  possession  of  titles  In 
form  was  unlawful  Again,  it  cannot  be  de- 
nied tliat  the  mode  of  procedure  in  making 
title  to  land  was  in  fact  the  subject  of  regu- 
lation by  the  intendant.  Morales,  and  there 
is  no  law  presented  that  Indicates  that  the 
power  was  not  incident  to  the  office;  and 
in  the  absence  of  such  law  we  may  presumb 
in  favor  of  the  power.  There  is,  moreover,  in 
view  of  the  evidence  of  the  possession  by 
grantees  of  such  original  royal  titles  to  lands 
in  West  Florida,  not  suffidoit  evidence  tu 
Justify  us  in  concluding  that  the  regulations 
of  Morales  were  ever  entirely  superseded  in 
that  province,  or  that  Ramirez  was  not  act- 
ing on  them  in  execuang  this  tlQe  to  Pin- 
tado; nor  do  we  feel  Justified  to  say  that  he, 
as  Intendant,  was  without  authority  to  use 
the  form  adopted,  in  the  absence  of  formal 
regulations  to  that  end.  The  language  of 
such  titles  seems  to  ns  to  imply  that  it  was 
intended  that  they  should  be  delivered  to 
the  grantees,  and  the  presumption  is  that  the 
act  of  the  officers  In  delivering  was  lawful 
and  regular.  Winn  v.  Cole,  Walk.  (Miss.) 
119;  V.  8.  V.  Arredondo,  6  Pet.  691;  U.  8. 
V.  Clarke,  8  Pet.  436;  U.  S.  v.  Peralta,  19 
lHow.  34il;    Trenier  r.  IStewart,  5S  Ala.  58, 


Digitized  by 


Google 


FlB.) 


SULLIVAN  i>.  BICHABDSON. 


707 


101  n.  a  787.  Vide  Uenard'8  Heirs  r.  Maa- 
sey,  8  How.  WS,  314,  et  seq.,  for  form  of  UUe 
under  regroUtlons  of  Morales.  Ibat  this  Is 
tlie  presumption  will  more  fully  appear  here- 
after in  another  part  of  this  opinion. 

II.  The  next  point  to  be  discussed  arises 
on  the  objection  to  the  several  ancient  pa> 
pera  described  In  the  statement,  and  found 
by  Knowlea  in  the  same  old  trunk  In  which 
be  found  the  formal  title.  The  objection 
urged  to  the  introduction  of  each  is  its  ir- 
relevancy, or  not  referring  to,  or  having  any 
relation  to,  the  property  described  in  the 
grant  This  objection  is  untenable,  in  so 
far  aa  it  relates  to  four  of  the  petitions  to 
the  land  commissioners  for  confirmation;  w 
(2)  to  the  letters  of  August  18,  1821,  June 
28k  1822,  and  March  9,  1822,  from  Pintado  to 
Mr.  John  De  La  Rua;  or  (3)  to  the  open  ac- 
count of  the  secretary  of  the  commissioners 
for  recording  claims,  or  to  the  printed  no- 
tice of  the  foreclosure  sidt,  or  to  that  signed 
alone  by  the  same  marshal,  and  apparently 
Telatlng  to  sales  of  lands  under  a  fl.  Ca.  in 
favor  of  Heniy  Mlchelet.  The  petitions  to 
the  commladoners,  except  that  relating  to  the 
grant  of  November  8,  1816,  and  that  as  to 
tlie  six  lots,  relate,  obviously,  to  lands  cov- 
ered by  this  grant,  and  hence  to  the  grant 
as  an  evidence  of  title.  This  fact,  and  the 
reference  in  the  first  of  the  three  letters  to 
-the  lt>  arpents  on  the  Aguada,  as  well  as 
other  features  of  the  communication,  includ- 
ing tlutt  of  the  promise  of  the  wharf  site  at 
the  foot  of  a  street  in  Pensac«da;  tbe  refer* 
ence  in  the  second  letter  to  Pintado's  orig- 
inal titles,  and  to  the  payment  of  the  costs 
of  proceedings  before  the  land  commissioners, 
and  in  the  third  to  Pintado's  original  titles; 
the  item  as  to  Pintado's  claims  in  the  open 
account  of  the  secretary  of  such  commission- 
ers for  recording  claims,  wtiich  claims  must, 
from  the  nature  of  the  office  of  the  commis- 
sioners, be  held  to  be  claims  for  lands;  the 
mention  In  the  notice  of  the  Mlchelet  fore< 
closure  suit,  of  properties  included  in  the  title 
offered;  the  mention  in  the  paper  signed 
"William  Sebree,  Marshal,"  and  dated  Jan- 
uary 4,  1827,  of  property  which  is  evidently 
the  same  as  some  of  that  described  in  the 
title  pai)er  offered,— naturally,  if  not  neces- 
sarily, produce  the  conviction  that  these  sev- 
eral papers  refer  to  more  or  less  of  the  land 
covered  by  the  title  offered  in  evidence,  and, 
in  view  of  the  fact  that  the  purpose  for  which 
they  are  offered  is  auxiliary  to  the  admis- 
sion of  such  title,  they  must  be  held  to  re- 
late, not  merely  "to  property  described  in  the 
grant,"  but  to  that  document  as  evidence  of 
the  grant  of  the  water  front;  and  in  our 
judgment  there  was,  as  against  the  objection 
presented,  no  error  in  the  ruling.  Whether 
there  was  error  in  admitting  the  rest  of 
such  papers  in  evidence,  we  do  not  decide. 
It  is  rendered  at  least  unnecessary  to  do  so 
by  the  conclusion  we  will  be  found  to  reach 
as  to  the  validity  of  the  grant. 
HI.  A  careful  consideration  of  the  grounds 


of  the  objections  made  to  the  Introduction  of 
the  title,  as  well  as  those  made  to  the  admis- 
sion of  the  alleged  ancient  papers,  will  lead 
to  the  conclusion  that  the  authenticity  of  the 
alleged  title  is  not  questioned  by  such  objec- 
tions. The  record  does  not  disclose  that  proof 
of  the  signatures  of  the  ofiicers  who  signed 
and  countersigned  it  was  called  for  by  the 
defendants.  The  same^  also,  Is  true  as  to 
the  signatures  borne  by  other  of  the  papers 
referred  to  above.  It  is  true  that  the  plain- 
tiff seems  to  have  assumed  on  the  trial  tliat 
the  title  from  Ramirez  was  an  ancient  docu- 
ment, and  entwed  upon  the  task  of  showing 
by  iHtrol  proof  the  custody  from  which  it  was 
obtained.  There  are  two  witnesses  on  this 
point,— Peter  Knowles  and  F.  B.  De  La  Rua. 
The  substance  of  the  testimony  of  Mr. 
Knowles  is  that  he  found  it  in  an  old  round- 
top  trunii,  whose  top  was  broken  in,  wiuch  he 
obtained  In  the  year  1858  or  1860  from  F.  E. 
De  La  Rua,  on  applying  to  him  for  Ills  fa- 
ther's papers,— Jolm  De  La  Rua  being  such 
father,— and  quite  a  number  of  other  papers 
Iielng  In  the  trunk  with  the  grant,  some  of 
which  being  those  considered  above,  and 
Snowies  having  had  the  custody  of  the  pa- 
pers ever  since  obtaining  the  tnmk.  Knowles 
was  interested  In  the  property  described  in 
the  grant,  when  he  obtained  the  trunk,  and 
at  the  time  of  testifying.  The  substance  of 
Mr.  De  La  Rua's  testimony  is:  That  his  fa- 
tber.  John  De  La  Rua,  died  in  1832;  bis  wife 
(witness'  mother)  becoming  his  executrix,  and 
she  died  hi  1843,  and  witness  and  another  be- 
came her  executors;  and  the  father's  papers, 
on  Ills  death,  came  into  the  mother's  hands, 
and  after  her  death  into  the  hands  of  witness 
and  his  coexecutor.  Tliat  the  papers  in  the 
trunk  were  a  lot  of  old  papers  belonging  to 
his  father's  estate.  Witness  never  examined 
them  very  particularly,  and  could  not  tell 
what  the  trunk  contained,  except  papers  be- 
longing to  his  fathra's  estate,  and  papers  and 
titie  grants  belonging  to  the  estates  of  others, 
toe  many  of  whom  his  tatbee  was  agent  In 
his  lifetime.  Witness  did  not,  at  the  time 
of  testifying,  have  the  trunk,  and  did  not 
know  whether  he  would  recognize  any  of  the 
papers  in  the  trunk,  but  Imows  they  were  his 
father's  papers,  yet  not  that  all  of .  his  fa- 
ther's papers  were  there.  Witness  was  quite 
young  "at  the  time,"  and  did  not  consider  the 
papers  of  any  value.  That  he  had  no  posi- 
tive recollection  of  giving  the  trunk  to 
Knowles.  Knowles  applied  to  him  for  the 
trunk  before  the  war,  but  he  could  not  recol- 
lect giving  it  to  him,  but  said  he  must  have, 
as  otherwise  Knowles  could  not  have  got  it. 
He  did  not  recollect  that  any  one  applied  to 
him  for  the  Pintado  grant,  oc  for  anything 
connected  with  it  He  did  hot  iotow  Pin- 
tado, who,  though  witness  was  an  old  man, 
was  before  his  time.  However  deficient  this 
testimony  might  be.  In  the  face  of  an  objec- 
tion that  it  was  not  sufBdent  to  do  away 
with  the  necessity  of  proof  of  execution,  and 
that,  therefore,  the  title— iter  execution  nqt 
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haying  been  proved— should  not  be  read  In 
ertdence,  it  was  In  tact  treated  by  the  de- 
fendants as  Boffldent  to  the  end  Indicated, 
or  Its  Insufficiency  was  waived  by  tuslng  ob- 
jections of  another  character  to  the  title  pa- 
per. In  the  absence  of  proi>er  objections  in 
the  low»  court,  the  point  cannot  be  enter- 
tained here,  and  for  the  patent  reason  that 
had  it  been  made  In  that  court,  and  sus- 
tained, the  plalntlfF  might  have  cured  the  de- 
fect by  other  testimony.  CokM'  v.  Hayes,  16 
Fla.  368;  Wllllngham  r.  State,  21  Fla.  761; 
Taten  t.  CSazan,  IS  Fla.  751;  Jenkins  v.  Mer- 
rltt.  17  Fla.  304;  Logan  y.  Slade,  28  Fla.  699, 
10  South.  25;  Summer  y.  Mitchell,  29  Fla. 
179,  10  South.  562;  McSwain  y.  Howell,  29 
Fla.  248,  10  South.  588.  The  faUore  to  ob- 
ject to  the  Introduction  of  the  title  on  the 
ground  stated  was  a  waiver  of  any  Insuffi- 
ciency In  the  testimony  to  excuse  proof  of  its 
execution,  and  likewise  the  restriction  of  the 
objection  to  the  other  papers  to  Irrelevancy 
was  a  waiver  of  all  other  possible  objectlcm 
to  their  being  admitted. 

There  having  been  no  ruling  upon  the  sepa- 
rate objections  shown  by  the  bill  of  excep- 
tions and  preceding  statement  to  have  been 
made  to  the  admission  In  evidence  at  the 
power  of  attorney  from  Pintado  to  John  De 
La  Rua,  and  the  translation  thereof,  and  the 
KcocA  failing  to  show  that  a  ruling  was  in- 
sisted (m,  <Mr  a  refusal  to  rule,  the  objections 
must  be  deemed  to  have  been  abandoned. 
Jenkins  v.  Merritt,  17  Fla.  304;  Ortiz  v.  State, 
80  Fla.  256,  11  South.  611. 

The  result  of  what  has  been  said  In  this 
and  the  preceding  subdivision  of  the  opinion 
la  that  the  alleged  title  from  Ramirez  to 
Pintado  is  before  us  for  consideration.  The 
effect  upon  the  verdict  and  Judgment  of  the 
error  iiointed  out  above  in  admitting  certain 
of  the  ancient  papers  will  be  considered 
hereafter. 

rv.  It  Is  urged  by  counsel  for  appellants 
that  neither  Ramirez,  acting  In  the  capaci- 
ties indicated  by  the  title  paper,  nor  even  the 
king  of  Spain,  had  the  right  to  make  the 
grant.  The  solution  of  this  proposition  In- 
volves the  necessity  of  ascwtainlng  the 
meaning  and  purpose  of  the  grant,  for  until 
we  determine  what  was  Intended  to  be  done, 
or  what  was  the  effect  of  the  paper,  assuming 
it  to  be  authoritative,  we  cannot  decide  upon 
the  question  of  the  power  of  the  officer  to  do 
what  It  imports.  In  the  report  of  the  West 
Florida  land  commissionars  of  January  20, 
1835,  (4  Am.  St  Papers,  119,)  it  is  said 
that  the  space  described  "includes  almost 
the  whole  of  the  shoal  water,  &c..  In  the  bay 
immediately  contiguous  to  the  cl^  of  Pensa- 
cola,  and  extending,  about  two  miles,  from 
the  mouth  of  Bayou  Chlco  to  that  of  Bayou 
Texar."  The  map  shows  that  the  space  cov- 
ered, not  only  the  entire  front  of  the  city, 
but  also  reached  beyond,  east  and  west,  to 
the  mouths  of  the  bayous  named,  and  ex- 
tended outward  southerly  from  the  shore,  95 
perches  of  Paris  at  the  former  bayou,  and 


100  at  the  latter;  the  exterior  or  south  bound- 
ary being  of  rectilinear  lines  conforming  to 
the  general  trend  of  the  shore,  but  not  pre- 
tending to  respond  to  all  of  Its  curves.  Al 
perch  of  Paris  Is  18  feet  Webst.  Diet 
(Goodrich's  Ed.)  "Arpent"  It  is  apparent 
that  the  grant  In  question,  unlike  that  of  the 
otho-  five  grants  Included  within  the  title.  Is 
not  an  ordinary  grant  of  land  including  pri- 
vate waters.  The  civil  law  of  Spain,  after  di- 
viding things  Into  those  of  divine  right  and 
those  of  human  right  subdivides  the  former 
Into  things  sacred  and  religious,  and  the  lat- 
ter, or  things  human,  into  things  common, 
things  public,  things  of  a  corporation  or  a 
university,  and  things  private.  Sacred 
things  were  those  established  for  the  service 
of  Ood,  and,  as  the  consequence  of  such  es- 
tablishment, the  dominion  of  them  was  not 
in  man,  and  they  could  not  be  counted  prop- 
erty. Burial  places  were  religious.  Reli- 
gion was  deemed  to  occupy  churches  and 
cemeteries  upon  their  consecration,  and  conid 
not  be  separated  from  them  at  any  time. 
Turning  to  things  human,  we  find  things 
common  to  have  been  those  which  belonged 
to  birds,  beasts,  anch  to  all  living  creatures, 
as  being  able  to  make  use  of  them,  as  well 
as  to  men.  Such  were  the  air,  the  waters 
from  heaven,  the  sea,  and  its  shore.  By 
the  "shore  of  the  sea"  was  understood  the 
part  of  it  covered  by  water,  whether  In 
winter  or  summer.  Any  one  might  navi- 
gate on  the  sea,  and  on  Its  shore,  where  also 
he  might  build  a  cottage  or  house  for  shel- 
ter. Things  public  are  those  which  belong 
only  to  mankind.  Rivers,  ports,  harbors, 
and  high  roads  were  among  things  pobllc. 
Not  only  might  the  natives  or  Inhabitants 
of  a  place  make  use  of  things  public,  but 
also  strangers  could  do  so.  No  new  mill 
nor  any  other  thing  could  be  built  on  any 
part  of  the  river,  by  which  its  navigation 
might  be  Impeded,  and  any  old  building  ob- 
structing the  common  use  of  things  public 
could  be  destroyed  or  pulled  down.  Nelth^ 
could  any  building  or  thing  be  erected,  by 
which  the  common  use  of  Ugh  roads, 
squares,  or  market  places,  threshing  grounds 
for  com,  churches,  etc.,  would  be  obstructed. 
Things  belonging  to  a  corporation  or  a  uni- 
versity were  those  belonging  exclusively  to 
the  Inhabitants  of  any  city,  town,  .or  castle, 
or  any  other  place  where  men  reside;  and 
of  these  things  some  might  be  used  by  any 
Inhabitant  of  that  city,  town,  or  place;  and 
others  were  for  the  particular  use  of  the  cor- 
poration, It  being  its  duty  to  apply  the 
fruits,  produce,  or  rents  to  the  common  bene- 
fit of  the  city  or  town.  Fountains  or  springs, 
places  for  holding  markets  and  fairs,  and 
places  for  the  meetings  of  the  corporation, 
sandy  beaches  or  grounds  on  the  banks  of 
rivers,  and  commons  or  pasture  ground,  be- 
longed to  the  former  class,  and  were  for 
the  use  of  any  Inhabitant;  and  flocks,  fields, 
and  vineyards,  also  plantations  and  lands 
producing  fruit  and  rent,  were  of  the  latter 
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class.  WMte,  Span.  Law,  61-63;  1  White, 
Cal.  Land  Laws,  pp.  70-72;  Partldas,  pt  3, 
tit  28,  laws  1-10;  Domat,  Civ.  Law,  tit  3, 
S  1,  arts.  1,'  2;  Gould,  Waters,  81  3,  30,  168, 
nota  Private  things  were  those  Which  be- 
longed in  particular  to  every  Individual,  and 
of  which  be  might  acquire  or  lose  the  do- 
mlnliHL  1  Cal.  Land  Laws,  84.  Things 
were  divided  into  those  which  were  corporeal 
and  those  which  were  incorporeal;  the  foi^ 
mer  being  those  which  may  be  seen  and 
touched,  and  they  being  either  movable  or 
immovable,  and  movables  being  those  which 
can  move  naturally  by  themselves,  or  be 
moved  by  man,  and  immovables  being  tbose 
which  can  neither  move  naturally  them- 
selves, nor  be  moved  by  man.  Incori>oreal 
things  are  those  which  can  neither  be  seen 
nor  touched,  and  of  this  kind  are  all  species 
of  rights  of  whid)  the  Spanish  Jurisprudence 
tanght  A  right  was  eitho-  in  the  thing  or 
to  the  thing.  A  right  in  the  thing  was  that 
which  belonged  to  one  over  anything,  with- 
out respect  to  another  person.  A  right  to  a 
tiling  was  that  which  belonged  to  any  one  as 
against  another  person,  to  oblige  him  to 
give  or  to  do  something.  Of  the  first  liind 
are  rights  of  dominion,  of  Inheritance,  serv- 
ices, and  pledge  and  mortgage.  Possession, 
as  it  is  a  momentaneous  right,  and  is  lost 
by  the  loss  of  the  thing,  is  not  a  right  in  the 
thing.  Of  the  second  kind  were  aU  species 
of  obligations  which  arise  from  contract  Id. 
Again,  it  is  said  in  Domat's  Civil  Law,  (sec- 
tion 1,  art  1,)  that  the  heaven,  the  stars,  the 
light,  the  air,  and  the  sea  are  all  of  them 
things  belonging  so  much  in  common  to  the 
whole  society  of  mankind  that  no  one  per- 
son can  make  himself  master  of  them,  nor 
deprive  others  of  the  use  of  them;  and  the 
next  article  is  to  the  effect  that  riva:«,  the 
banks  of  rivers,  and  highways  are  things 
public,  the  use  of  which  is  common  to  all 
particular  persons,  according  to  the  respec- 
tive laws  of  countries,  and  these  kinds  of 
things  do  not  appertain  to  any  particular 
person,  nor  do  they  enter  into  commerce, 
but  it  is  the  sovereign  that  regulates  the  use 
of  them.  The  same  author,  in  the  next  ar- 
ticle, reckons  among  the  number  of  public 
things,  and  of  such  as  are  out  of  commerce, 
those  which  belong  in  common  to  the  inhab- 
itants of  a  town  or  other  place,  and  to  which 
particular  persons  can  have  no  right  of  prop- 
erty, instancing  the  walls  and  ditches  of  a 
town,  townhouses,  and  public  market  places. 
In  Angell  on  Tidewaters,  (pages  lB-20,)  aft- 
er quoting  from  Justinian  to  the  effect  that 
by  natural  right  the  air,  running  water,  and 
the  sea,  and  hence  the  shores  of  the  sea,  are 
common  to  all,  and  nobody  is  therefore  pro- 
hibited to  come  to  the  seashore,  and  that  all 
rivers  and  ports  are  public,  so  that  the  right 
of  fishing  in  a  port  and  in  rivers  is  common 
to  all,  and  that  by  the  law  of  nature  the  use 
of  shore  is  also  public,  and  in  the  same  man- 
ner as  the  sea  itself,  it  is  said  that  it  clearly 
appears  from  this  passage  of  the  civil  law 


that  the  waters  of  the  sea,  and  the  shores 
of  the  same,  are  subject  to  be  used  in  com- 
mon by  people  generally,  every  person  be- 
ing equally  entitled  to  the  benefits  to  be  de- 
rived from  fishing,  drawing  and  drying  nets, 
and  navigation;  and  it  is  also  said:  They 
were  expressly  denominated  by  the  Roman 
Jurists  "res  communes,"  and  considered  as 
res  omnium,  in  respect  to  their  use  and 
benefit,  but  tn  respect  to  property  as  res 
nnlUus.  By  the  common  law,  the  wa- 
ters of  the  sea  and  the  shores  of  the  same 
are  as  much  subject  to  public  use  as  they 
are  by  the  civil  law,  but  the  essential  differ- 
ence between  the  two  is  in  the  above-stated 
doctrine  of  the  civilians,  that  such  waters 
are  the  property  of  no  one;  but  the  policy 
of  the  common  law,  on  the  contrary,  was  to 
assign  to  everything  capable  of  occupancy 
and  susceptible  of  ovraership  a  legal  and  cer- 
tain proprietor,  and  accordingly  it  makes 
those  things  which,  from  their  nature,  can- 
not be  exclusively  occupied  and  enjoyed,  the 
property  of  the  sovereign. 

We,  of  course,  take  Judicial  notice  of  the 
laws  which  obtained  in,  or  were  applicable 
to,  the  province  of  West  Florida  before  we 
acquired  it  U.  S.  v.  Turner,  11  How.  668; 
U.  S.  V.  Perot,  98  U.  S.  430;  Farmer  v. 
Eslava,  11  Ala.  1028;  22  Am.  &  Eng.  Enc. 
Law,  843,  note  4;  Id.  874,  875. 

Assuming,  for  the  present,  that  Ramirez 
had  the  power  to  grant  whatever  estate  the 
terms  of  the  water-front  grant  can  be  con- 
strued to  create  or  convey,  it  is  entireiy  cer- 
tain that  it  does  not  relate  to  a  thing  that  It 
was  the  policy  of  the  dvil  law,  so  long  as 
that  thing  should  remain  In  Its  natural  state, 
should  be  held  in  severalty  by  any  one  per- 
son or  set  of  persons.  It  Is  a  kind  of  thing, 
<x  assuming  that  the  king,  or  Ramirez  as  bis 
representative,  had  the  power  to  grant  to  an 
Individual  a  separate  and  exclusive  Interest 
in  It,  it  is  a  subject  of  property,  as  to  which 
all  citizens,  if  not  also  strangers,  had  very 
material  interests.  There  are,  in  the  nature 
of  the  thing,  spedal  reasons  why  the  ordlr 
nary  rule  of  strict  construction  of  govern- 
ment grants  should  be  applied  to  any  grant 
of  It.  State  V.  Black  River  Phosphate  Co., 
32  Fla.  82,  13  South.  640;  Com.  v.  City  of 
Roxbury,  9  Gray,  465.  The  rule  of  strict 
construction  against  the  grantee  is  applica- 
ble to  Spanish  grants.  22  Am.  &  Ehig.  Enc. 
Law,  843,  citing  Josephs  v.  U.  S.,  1  Ct  CI. 
197.  The  most  lilieral  construction  that 
could  be  placed  on  this  grant  would  be  that 
it  vested  Pintado  and  his  heirs  or  assigns 
with  full  and  absolute  ownexshlp  of  the  land 
from  the  high-water  mark  on  the  shore  be- 
tween the  two  bayous  out  into  the  bay  for 
the  distance  indicated  in  the  title,  and  ex- 
plained above,  and  with  the  water  which 
might  at  any  or  all  times  cover  the  same; 
the  depth  to  which  the  grant  of  the  soil  was 
intended  to  extend  bting,  however,  only  10 
feet  from  the  bottom  of  the  water,  the  super- 
ficial contents  of  the  water  sorface  being 
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718^  arpenta.  The  words,  "Marea  alta  en 
tempo  sereno,"  appearing  along  the  shore 
tracing  of  the  survey,  indicate  that  the  grant 
was  Intended  to  extend  to  ordinary  high- 
water  mark.  This  construction  would  also 
secure  to  the  owner  the  absolute  ccmtrol  of 
the  land  and  water,  with  power  to  exclude 
at  all  times  any  and  all  persons  from  the 
same,  and  to  use  it  for  all  such  purposes  as 
might  be  agreeable  to  the  owner.  To  our 
minds,  such  a  construction  is  altogether  un- 
tenable. It  cannot  be  assumed  that  even  a 
known  willingness,  desire,  or  purpose  of  the 
Spanish  sovereign  to  dispose  of  the  province 
to  our  government  made  the  Idng  or  his  rep- 
resentatives regardless  of  the  welfare  of  his 
western  subjects.  It  is  true  that  there  had 
been  for  some  years  prior  to  February  22, 
1819,  the  date  of  the  treaty,  a  manifestation 
at  Madrid  of  a  wish  on  our  part  to  acquire 
the  Floridas.  Curry's  Constitutional  Govern- 
ment of  Spain,  Append.  D.  And  it  is  further 
true  that  the  reason  why  all  grants  made 
on  or  after  January  24,  1818,  by  the  Spanish 
anthorltieB,  were  declared  null  and  void  by 
the  treaty,  was  that  it  was  on  that  day  that 
the  first  proposal  was  made  by  Spain  to  the 
United  States  for  the  cession;  and  subse- 
quent grants  might  Justly  have  been  regard- 
ed with  suspicion,  particularly  in  view  of  the 
extensive  donations,  including  almost  all  un- 
ceded  lands,  made  to  the  Duke  of  Allegon, 
the  count  of  Punonrostro,  and  to  Don  Pedro 
De  Vargas,— the  first  and  second  having  been 
made  on  February  6,  1818,  and  the  other  on 
April  9th  of  the  same  year,— which  date  of 
January  24,  1818,  the  king,  In  his  ratification 
of  the  treaty  on  October  24,  1820,  expressly 
declared  was  fixed  In  the  positive  imdei^ 
standing  that  the  three  grants  were  annulled 
by  the  tenor  of  the  treaty.  The  fact,  howev- 
er, that  the  treaty  fixed  a  time  terminating 
the  power  of  the  Spanish  authorities  to  make 
valid  grants,  la  a  recognition  of  a  prima  facie 
validity  of  all  prior  grants,  which  recogni- 
tion concedes  pro  tanto  the  good  purposes 
of  that  government  as  to  the  welfare  of  the 
lnl-.abltants  of  the  province.  Construing  the 
grant  as  vesting  in. the  grantee  the  extensive 
rights  Indicated  al)ove,  the  result  would  have 
been  that  the  population  of  Pensacola,  and 
of  the  lands  east  and  west  to  the  bayous, 
would  have  been  deprived  of  the  right  of 
using  for  any  purpose,  or  even  entering  up- 
on, the  water  within  the  described  limits  of 
the  grant  They  would  have  been  entirely 
cut  off  from  access  to  the  sea  over  or 
through  the  stated  space  without  the  con- 
sent of  Pintado,  and  those  who  might  hold 
under  him.  The  commercial  future  of  Pen- 
sacola, and  all  the  Interests  of  the  province 
and  of  the  parent  government  dependent  up- 
on or  incidental  to  the  maintenance  and  de- 
velc^ment  of  that  town's  maritime  com- 
merce, would  have  been  dependent  upon  Om 
win  of  Pintado  and  his  successors  In  title. 
In  so  far  as  access  from  the  sea  to  Pensaco- 
la,  or  to  the  t«rltat7  between  the   two 


bayous,  was  concerned. .  Surely,  a  construc- 
tion entailing  such  consequences  will  never 
be  given  to  a  public  grant,  in  th^  absence 
of  conclusive  i»«of  of  an  intention  that  they 
shall  result  Such  proof  must  be  manifest 
by  terms  expressly  stating  or  necessarily  im- 
plying the  intention.  In  the  absence  of  such 
manifestation,  the  proof  must  be  held  not  to 
exist.  The  purposes  of  any  grant  are  to  be 
ascertained  from  the  terms  used,  considering 
them  with  reference  to  the  subject-matter 
of  the  grant  The  subject-matter  of  this 
grant  cannot  be  regarded  as  merely  so  much 
land  and  water,  as  In  the  case  of  a  part  of 
the  public  domain  belonging  to  the  king, 
and  held  for  the  purposes  of  sale  in  several- 
ty, but  It  must  be  considered  as  land  and 
water  subject  to  the  public  uses  which  the 
law  obtaining  at  the  time  of  the  grant  at- 
tached to  the  same.  These  uses  were  as 
material  elements  of  the  subject  of  the  grant 
as  were  the  soil  ,and  water,— in  fact  much 
more  so,— and  to  separate  the  land  and 
water  from  the  uses  with  which  they  were 
charged  is  to  change  entirely  the  nature  of 
the  subject  as  to  which  the  grant  speaks, 
and  the  official  authority  was  acting.  It 
must  not  be  forgotten,  either,  that  the  Span- 
ish authorities  were  fully  apprised  of  such 
law  and  uses,  or  that  they  acted  with  ref- 
erence to  them,  when  making  the  same. 
Moreover,  no  further  oicroachment  upon  the 
rights  of  the  public  In  the  land  and  water, 
and  their  ordinary  use  of  the  same,  can  be 
held  to  have  been  Intended  by  the  govern- 
ment, than  the  words  of  the  grant  consider- 
ed with  reference  to  its  subject-matter,  ex- 
pressly make  or  necessarily  Imply.  Keeping 
in  mind  the  fact  that  the  uses  of  the  shmre  be- 
tween high  and  low  water  mark,  and  of  the  wa- 
ter and  of  the  ground  under  water.  In  so  far  as 
the  ground  was  necessary  to  the  use  of  the 
water,  we  cannot  reasonably  Impute  to  the 
Spanish  authorities  a  purpose  to  Impair  those 
uses,  or  in  any  wise  injure  the  public  in 
theh-  rights,  unless  such  purpose  is  cleariy 
shown  by  the  vrords  of  the  grant  On  the 
contrary,  in  the  absence  of  such  showing 
made  in  express  words  or  by  clear  intend- 
ment we  must  hold  that  the  purpose  of  the 
government  was  to  promote  the  public  Intor- 
ests,  and  render  the  property  more  available 
to  the  uses  and  ends  for  whiob  It  was  In- 
tended and  held  by  the  public.  It  Is  un- 
questionable that  the  interests  of  the  people 
of  Pensacola  and  of  the  province  of  West 
Florida,  and  of  the  entire  Spanish  govern- 
ment and  even  of  the  strangers  of  any  and 
all  friendly  nations  who  might  come  to  Ten- 
sacola,  were  that  the  water  ftont  covered 
by  this  grant  should  be  maintained  In  that 
condition  which  would  best  contribute  to 
the  maritime  commerce  of  the  port  Grand 
and  beneficent  as  is  the  gift  which  Provi- 
dence has  bestowed  upon  Florida  In  this 
noble  harbor,  where  the  freighted'  navies  of 
the  world  now  come  and  go,  deep  ds  Is  Its 
channel,  and  ample  and  secure  as  Is  its 
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haven,  still  there  was  need  for  tuunan  effwrt 
to  render  It  more  adaptable  to  comxnerce. 
The  land  sloped  from  Ita  borders  gradually 
to  Its  channel,  and  the  pages  of  the  appeal 
transcript  now  before  us  describe,  In  the 
language  of  aged  citizens,  the  time  In  the 
early  days  of  the  present  century  when  mer- 
chandise of  other  ports  was  transferred  from 
the  ship,  whose  draft  constrained  her  to  the 
channel,  to  the  flat  or  small  craft,  and 
brought  by  the  latter  to  the  shore,  or  at  least 
so  near  that  drays  or  other  vehicles  could  be 
driven  in  the  water,  and  receive  and  convey 
the  goods  and  wares  to  their  consignees  in 
the  town.  The  necessity  tor  the  removal 
of  this  obstacle  to  commerce— one  usually  in- 
cident to  harbors  In  their  natural  state- 
might  have  suggested  Itself  to  every  intel- 
ligent dtizen  who  was  appreciative  of  the 
needs  of  the  community.  Wharves  are  now, 
as  they  were  in  the  year  1817,  when  tills 
grant  was  made,  the  ordinary  means  of  over- 
coming the  obstacle  to  navigation  and  com- 
merce presented  by  the  shoaler  waters  in- 
tervening between  the  shore  and  the  chan- 
nd  of  navigable  waters.  Their  construc- 
tion is  for  the  benefit  of  the  chief  Interest  of 
the  public  to  navigable  waters.  Their  effect 
Is  the  advancement  of  the  public  welfare.  In 
so  far  as  that  welfare  is  dependent  upon  the 
ri^t  of  the  public  to  use  naTlgable  waters. 
In  construing  this  grant,  we  must  ascertain 
whether  It  is  one  which  shows  simply  an  in- 
tention to  authorize  the  doing  of  only  that 
which  would  naturally  promote  the  public 
welfare,  and  was  necessary  to  the  best  use's 
of  the  waters  of  the  bay,  or  whether  there 
is  also  in  the  grant  evidence  of  an  Intention 
to  give  to  Pintado  rlgh'ts  which  were  a  seri- 
ous infringement  of  those  of  the  public,  and 
would  entitle  him  to  impair  materially  the 
Interests  and  privileges  of  the  citizen,  and 
even  the  friendly  stranger.  In  our  Judgment, 
a  fair  consideration  of  the  grant  restrains  us, 
beyond  doubt,  to  the  former  conclusion,  and 
excludes  the  latter. 

It  is  apparent  from  the  title  that  on  Decem- 
ber 7,  1817,  prior  to  the  date  of  the  first  of 
the  papers  constituting  this  title,  there  had 
been  a  concession  of  six  lots,  of  which  the 
numbers  are  given,  and  of  another  lot,  of 
204  feet  and  2  inches  front,  on  the  plaza 
called  "SevUle,"  all  In  Pensacola, — such  con- 
cession directing  the  Immediate  delivery  of 
the  titles  for  the  same,  which  titles,  it  seems, 
were  "dispatched"  to  Pintado  on  the  10th  of 
the  month,— and  that,  at  the  time  the  grant 
was  made  of  the  city  property  aforesaid, 
thore  was  a  concession  of  10,000  arpents  of 
the  royal  lands,  of  which  plans  were  to  be 
presented  by  Pintado,  or,  in  other  words,  a 
simple  grant  in  quantity,  the  titles  for  the 
latter  to  be  made  immediately  upon  Pintado's 
presenting  the  plans  of  the.  lands  he  should 
select  to  constitute  the  10,000  arpents,  with  a 
description  of  the  same,  which  he  was  to  do 
under  his  responsibility  in  that  respect  as 
siorveyor  general  of  the  province.     There  Is 


no  evidence  that  there  was  any  previous  de^ 
scrlpUon  or  idenUflcatibn  of  the  land  whldi 
was  to  constitute  the  10,000  arpents.  The 
six  plans  accompanying  the  stated  first  pa- 
per, of  which  plans  copies  were  subsequent- 
ly annexed  to  the  tities,  represent  the  out- 
lines of  the  locations  made  by  Pintado  of 
the  stated  concession  in  quantity;  and  after 
stating  that  the  "aforesaid  10,000  arpents  su- 
perficial are  contained  in  six  different  tracts 
of  land  and  water,  conforming  to  the  six  plans 
which  in  duplicate  accompany  the  same, 
whose  situations,  lines,  boundaries,  natural 
and  artificial,  extensions  and  area  of  each 
terminus  are  as  follows,"  that  paper  describee 
the  several  tracts  represented  by  the  plans  A 
and  B,  and  reaching  the  plan  C,  speaks  of 
that  which  it  represents  as  "an  extfflislon  or 
space  of  the  bay  of  P^sacola,  whose  super- 
fides  of  water  is  equal  to  an  area  of  718^ 
arpents  superficial  between"  the  96-perch 
western  boundary  line  at  Bayou  Chloo  and 
the  100-percb  eastern  boundary  line  at  Bayou 
Texar,  each  of  such  lines  running  into  the 
water  in  a  southeast  direction,  the  plan  repre- 
senting the  figure  which  the  said  lands  form 
In  the  water,  and  the  limits  within  the  bay 
of  Pensacola,  "bdng  those  of  the  part  of  land 
and  shore  which  makes  between  the  said  two 
points  of  the  mouths  of  the  two  mentioned 
creeks  the  cnrve  which  makes  the  edge  of 
the  water  of  the  sea  at  the  highest  tide  In 
calm  weather,  and  with  the  depth  from  the 
surface  of  the  water  of  the  sea  as  far  as  ten 
feet  English  below  the  actual  bottom,  or 
towards  the  center  of  the  earth.  In  the  Whole, 
the  space  which  the  figure  represented  in  said 
plan  0  embraces,  considering  it  as  a  solid, 
since  It  has  the  three  dimensions  of  longitude, 
latitude,  and  depth."  It  cannot  be  reason- 
ably claimed  for  this  that  it  is  anything  more 
than  a  designation  of  the  land  and  water  In- 
cluded between  the  east  and  west  boundaries  ' 
and  the  adjoining  high-tide  line  as  a  northerly 
boundary,  and  the  southerly  boundary  line 
drawn,  in  the  manner  indicated  by  the  plan, 
from  the  southern  extremities  of  the  eastern 
and  western  boundaries;  such  description  In- 
cluding, however,  no  land  below  the  depth 
of  ten  feet  from  the  bottom  or  line  of  contact 
of  water  and  earth.  From  this  space  there 
Is  then  excepted  that  part  of  It  then  occupied 
by  the  wharf  of  Forbes  &  Co.,  which  It  says 
thoy  have  been  In  possession  of  many  years, 
and  also  the  lot  referred  to  above  as  fronting 
on  the  plaza,  and  further  described  as  having 
"a  depth  as  far  as  the  sea,  and  prolongation 
within  the  bay  as  far  as  the  extreme  of  the 
place  or  bank  of  sand."  The  paper,  depart- 
ing from  the  course  pursued  by  it  in  its 
description  of  what  Is  represented  by  the 
other  five  plans,  does  not  stop  with  this  mere 
description  by  boundaries  and  quantity,  but, 
continuing,  it  says:  "The  whole  in  full  prop- 
erty, and  for  the  purpose  of  constructing 
wharves  and  houses  for  bathing,  reserving 
and  saving,  not  only  the  right  of  his  majesty, 
but  also  that  of  the  public,  whenever  It 
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becomeg  conTenlent,  and  It  be  designed  to 
construct  wharves,  with  whatever  funds,  mu- 
nicipal <H-  common,  intending  the  ezelualon 
only  with  respect  to  particular  individuals." 
That  this  paper  of  December  12,  1817,  was 
presented  to  Ramirez,  and  that  the  title  of 
December  17,  1817,  which,  with  the  former 
and  the  plans,  constitute  the  entire  document 
now  before  us,  was  executed  by  him  with 
reference  to  it,  is  apparent  from  the  statement 
of  the  paper  of  the  latter  date  that  "with  the 
date  of  the  12th  instant  he,"  meaning  Pintado, 
''presented,  in  duplicate,  the  figurative  plans  of 
the  10,000  arpentB  superficial  of  land  and  water 
designated  in  six  different  portions,  whose 
situations,  lines,  boundaries,  and  confines, 
natural  and  arttficlal  extensions,  and  area  of 
each,  explain  themselves  after  the  mannar 
following."  Reaching  the  property  in  ques- 
ticm,  it  says:  "The  lands  designated  by  the 
letter  *C'  are  an  extension  or  tract  of  the 
bay  of  Poisacola,  whose  superficies  of  water 
Is  equal  to  an  area  of  718^  arpents  super- 
ficial," and  then  follows  a  description,  the 
same  in  substance  as  that  in  the  jtaper  trans- 
mitting the  six  plans,  with  the  stated  excep- 
tions as  to  the  plaza  lot  and  the  Forbes  & 
Go.  wharf,  both  of  which  excepted  por- 
tions are  stated  In  tK>th  papers  to  be  repre- 
sented, as  they  in  fact  are,  on  the  said  plan 
O,  and  afterwards  are  the  words,  "The  whole 
In  full  property,"  etc.,  the  only  difference  be- 
tween their  appearance  here  and  the  other  pa- 
per being  that  here  they  are  Introduced  as  a 
distinct  sentence,  instead  of  as  a  part  of  an- 
other sentence,  and  have  the  words  "at  all 
times'  between  the  words  "public"  and 
"whraiever."  Having  set  forth  the  six  de- 
scriptions, Ramirez,  professing  to  act  under 
the  power  given  him  by  the  king,  and  in  bis 
royal  name,  uses  the  following  language  in 
the  granting  part  of  the  title:  "I  grant, 
gratuitously,"  to  Pintado,  "the  10,000  super- 
ficial arpents  of  land  and  water  contained 
and  marked  In  the  six  figurative  plans  which. 
In  duplicate,  he  presented,  and,  under  the 
lines,  termini,  and  confines,  natural  and  arti- 
ficial, which  in  them  are  denominated  and 
set  forth;  and  I  transfer  to  bim  absolute 
dominion,  for  that,  as  his  own,  he  may  hold 
to  his  own  use,  enjoy,  or  alienate  them,  at 
his  own  pleasure,  without  prejudice  to  a  third, 
who  holds  a  better  right,  nor  of  the  sovereign 
privileges,  according  to  what  is  provided  In  the 
annexed  decree  and  the  clauses  expressed." 
The  paper  of  the  12th  of  December,  1817,  was 
a  description  by  Pintado  of  what  he  had 
selected  under  the  concession,  and  desired  a 
formal  title  for.  Had  liis  purpose  been  to 
seek  an  absolute  title  to  the  space  or  body 
of  land  and  water  described  by  him,  and 
outlined  by  the  plan  C,  he  would,  as  in  the  de- 
scription of  the  tracts  of  land  delineated  by 
the  other  plans,  have  stopped  upon  giving  the 
location  and  boundary  lines,  dimensions,  and 
quantity;  but,  instead  of  doing  this,  he  pro- 
ceeds to  state  the  Interest  and  estate  which 
be  desired  in  the  locus  described.     He  wishes 


the  whole  space  described  "In  full  propwty," 
not  for  all  purposes,  but  in  full  property, 
"and  for  the  purpose  of  constructing  wliarves 
and  houses  for  bathing."  The  tise  of  the 
words  "in  full  property,"  unaccompanied  with 
others,  after  the  preceding  description  of  the 
718^  arpentB  of  land  and  water,  would  have 
be^i  a  frank  exhibition  by  Pintado  of  a 
palpable  purpose  to  exclude  the  .puUlc  from 
all  their  rights  in  the  space  descritjed,  but 
the  subsequent  words  show  the  sole  purposes 
to  wliich  he  desired  to  he  permitted  to  appro- 
priate or  use  the  stated  space.  The  word 
"and"  cannot  be  held  to  overcome  the  effect 
which  the  subsequent  words  quoted  would 
have  without  it.  Pausing  even  here,  it  must 
be  conceded  that  Pintado  declares  that  he 
desires  the  property  for  a  purpose  consistent 
with  and  promotive  of  the  public  interest  in 
and  uses  of  the  space  described,  and  not  for 
purposes  antagonistic  to  those  interests.  The 
remaining  words,  "Reserving  and  saving,  not 
only  the  right  of  his  majesty,  but  also  that 
of  the  public,  whatever  it  becomes  convenient 
and  it  be  designed  to  construct  wharves,  with 
whatever  funds  municipal  or  common,  intend- 
ing exclusion  alone  with  respect  to  individ- 
uals," manifest  the  further  purpose  that  it 
was  not  his  wish  that  the  grant  to  him  of  the 
stated  space  for  the  purpose  of  building 
wharves  and  bath  houses  should  be  under- 
stood and  intended,  or  should  have  the  effect, 
to  impair  the  right  of  his  majesty,  or  even  of 
the  public,  to  build  wharves  whenever  it 
should  become  convenient,  and  he  designed  to 
do  80  with  either  municipal  or  common  funds, 
but  that  only  private  individuals  should  be 
excluded  from  building  wharves  in  the  de- 
scril>ed  limits.  Viewing  these  words  in  the 
light  of  the  Imown  rights  and  privileges  of 
the  public  in  the  shore  and  the  water,— rights 
of  which  both  Pintado  and  Ramirez  must  be 
regarded  to  have  been  cognizant,— it  is  not 
reasonable  to  hold  that  Pintado  sought  any 
exclusive  privileges  within  the  described  lim- 
its other  than  that  ot  buUdlng  wliarves  and 
bath  houses;  and,  as  to  the  former, neither  his 
majesty  nor  the  public,  acting  as  a  municipal 
or  other  body  politic,  was  to  be  excluded,  but 
only  individuals.  The  substantial  privilege 
and  sole  property  right  sought  was  that  of 
building  wharves  and  bath  houses  within  tbe 
space  described,  and  this  privilege  was  to  be 
exclusive  as  against  tndlviduals,  but  not  as  to 
his  majesty,  or  any  organized  body  politic  as 
to  wharves.  The  "exclusion"  to  which  it  was 
desired  that  individuals  should  be  subject  was 
an  exclusion  from  that  which  Pintado  was 
seeking  the  right  to  do,  viz.  to  use  the  stated 
space  for  building  wharves  and  bath  houses; 
and  from  this  right,  in  so  far  as  it  included 
wharves,  he  expressly  disclaims  any  intent  to 
exclude  the  king  or  the  organized  public.  He 
was  not  seeking  to  use  the  space  in  any  other 
manner  than  by  building  the  stated  structurea 
or  claiming  any  privilege  of  excluding  indi- 
viduals from  that  space,  except  in  so  far  as 
the  actual  construction  of  wharves  and  ware- 
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houses,  or.  In  otber  words,  aucb  erections  as, 
constracted,  or  the  act  of  constructing  tbon, 
might  do  it 

There  is  in  the  grant  of  December  17th 
notl>ing  to  justify  the  conclusion  that  any 
greater  right  was  Intended  to  be  gir«i  than 
we  have  found,  from  the  other  paper,  It  was 
the  purpose  of  Pintado  to  request.  The  pur- 
pose of  the  government  to  grant  no  more 
becomes  apparent  when  we  read  the  two  pa- 
pers, or  even  only  the  formal  grant,  in  the 
light  of  the  rule  referred  to  above  as  govern- 
ing the  construction  of  public  grants.  The 
words  of  the  granting  part  of  the  formal 
title  do  not  show  any  contrary  intent  They 
are  general,  and  were  intended  to  vest  to 
the  extent  they  indicate,  the  several  prop- 
erties represented  by  the  plans  and  the  de- 
scriptions of  the  same;  and  the  property  or 
subject  of  ownership  represented  by  plan  C, 
and  the  descriptive  words  relating  thereto 
to  be  found  in  the  two  papers.  Is  not  the  land 
and  water  witbln  the  stated  limits,  but  it  is 
ttie  right  to  use  the  same  for  the  purpose  of 
constructing  wharves  and  houses  for  bathing; 
such  right  of  use  being  oidy  to  the  exclusion  of 
any  similar  right  in  any  individuals,  and  being 
subordinate  to  the  right  of  the  king  and  the 
public  at  all  times  to  construct  wliarves  with 
municipal  or  common  funds  within  such  lim- 
its. It  is  of  this  right  to  use  the  space  de- 
scribed by  plan  O,  and  no  otber  right  of  prop- 
erty therein,  that  the  formal  title  executed 
by  Ramirez  "transfers"  to  Pintado  "absolute 
dominion  for  that  :i9  his  own,  be  may  hold 
to  his  own  use,  enjoy  or  alienate  at  his  own 
pleasure,  without  prejudice  to  a  third  who 
holds  a  better  right  nw  of  the  sovereign  priv- 
ileges according  to  what  is  expressed  in  the 
annexed  decree  and  the  clauses  expressed." 
That  there  is  no  such  limitation  to  a  right  of 
use  expressed  in  the  descriptions  of  the  sub- 
ject-matter of  any  other  plan  does  not  mili- 
tate against  this  construction,  but,  on  the 
contrary,  supports  it;  and  the  fact  that  there 
is  in  the  descriptions  'of  the  subject-matter 
represented  by  such  other  plans  no  reserva-^ 
tion  to  which  the  al>ove  saving  of  the  grant- 
ing clause  in  ftkvor  of  the  "sovereign  privi- 
leges" can  apply  does  not  render  the  otber 
granting  terms  of  the  formal  title  less  etTect- 
ive  to  pass  to  Pintado,  as  against  the  king 
and  public,  full  and  several  dominion  of  the 
lands  represented  by  tbem.  In  onr  judg- 
ment the  intent  and  purpose  of  the  graut 
were  to  vest  in  Pintado  and  his  assigns  the 
right  to  use  the  space  for  the  purposes,  and, 
with  the  exceptions,  indicated,  such  right  to 
be  exclusive  of  a  similar  right  in  any  otber 
individual,  but  subject  to  the  saving  express- 
ed in  favor  of  the  king  and  the  public  as  to 
wharves;  and  he  was  to  have  a  property  in 
the  described  land  and  water  to  the  extent 
necessary  to  the  full  exercise  of  the  stated 
rights,  with  the  stated  exceptions  and  sav- 
ings, and  no  other  or  greater  property  right 
therein.  The  grant  is,  moreover,  not  one  of 
the  entire  soil,  or  any  part  thereof,  beneath 


the  water,  subject  to  the  use  of  the  public  in 
the  water,  but  without  the  right  in  the  gran- 
tee to  convert  the  water  into  land,  or  to  build 
wharves  on  the  land.  On  the  contrary,  as 
indicated  above,  it  is  a  grant  which  gives  no 
right  of  occupation  or  use  of  the  land  or  wa- 
ter, except  for  the  purposes  stated;  and,  ex- 
cept for  use  for  one  or  the  other  of  the  stated 
purposes,  there  is  no  right  to  exclude  even 
individuals  from  the  ordinary  uses  which  the 
general  law  gave  them  to  make  of  the  shore 
and  the  waters,  and  of  the  land  under  the 
water,  at  least  in  so  far  as  such  land  was  es- 
sential to  the  ordinary  use  of  the  waters. 
Until  used  for  one  or  the  other  of  the  allowed 
purposes,  whatever  title  was  vested  in  Pin- 
tado was  to  be  held  by  him,  and  any  one 
claiming  under  him,  subordinate  to  the  ordi- 
nary putdic  uses  to  which  such  land  and  wa- 
ter were  subject. 

This  is  the  only  construction  which  tbe 
grant  will  sustain,  unless  we  eliminate  from 
it  language  which  cannot  be  said  to  have 
either  an  accidental  or  meaningleBS  presence. 
The  suggestion  that  if  the  extension  of  the 
grant  downwards  is  to  be  limited  to  10  feet, 
it  should  be  also  construed  to  confine  Pin- 
tado's rights  upwards  to  the  surface  of  the 
water,  is  answered  by  the  known  nature  of 
wharves  and  bath  houBe."  as  extending  above 
tbe  surface  of  the  water. 

Having  tlras  determined  the  nature  and 
purpose  of  the  grant  we  must  now  inquire 
as  to  the  power  of  the  king,  and  of  Ramirez 
as  his  representative,  to  make  the  same. 

Counsel  for  appellee  asserts  that  in  all 
countries  tbe  title  to  land  under  tide  water 
is  in  the  sovereign;  that  it  was  and  is  in  the 
king  of  England;  and  that  that  sovereign's 
right  to  convey  it  existed  unquestionably  up 
to  Magna  Charta;  and  that  it  is  in  the  states 
of  the  American  Union,  within  their  bound- 
aries; and  that  in  Spain  and  its  provinces 
It  was  in  the  king  of  Spain.  As  to  Spain 
and  its  provinces  he  cites  Hagan  v.  CamplH!lI, 
8  Port  9;  Mayor  v.  Eslava,  9  Port.  577;  Bul- 
lock V.  Wilson,  2  Port.  486;  Webber  v.  Com- 
missioners, 18  Wall.  S7;  Pollard's  Lessee  v. 
Hagan,  3  How.  212,  225;  and  2  Cal.  Land 
Laws,  p.  550.  The  first  of  these  cases  was 
decided  in  1838,  and  is  one  where,  in  1767, 
the  British  authorities  granted  to  Rictaard- 
son  a  tract  of  land  in  the  district  of  Mo- 
bile, in  the  then  Britlsb  province  of  West 
Florida,  the  eastern  boundary  of  the  land 
granted  being  the  high-water  line  of  Mobile 
river.  In  1774  the  firm  of  Panton,  Leslie  & 
Co.  purchased  the  tract  of  Richardson,  and 
in  September,  1807,  the  intendant  of  the 
Spanish  province  of  West  Florida,  upon  pe- 
tition by  John  Forbes,  a  iKirtner  of  said 
house,  (then  continued  imder  the  name  of 
John  Forbes  &  Co.,)  that  tbe  English  grant 
should  be  confirmed,  not  only  confirmed  the 
same  to  tbe  latter  house,  but  also,  on  account 
of  an  error  as  to  quantity,  extended  the 
grant  as  its  terms  were  construed  by  the  su- 
preme court  of  Alabama,  so  aa  to  coyer  the 
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■pace,  not  Included  In  the  original  grant,  be- 
tween the  said  eastern  boundary  and  the 
"channel"  of  the  river,  and  the  north  and 
south  boundary  lines  extended  to  such  chan- 
nel; the  Spanish  grant  reciting  that  this  space 
which  had  been  "left  unsurreyed  at  that  pe- 
riod, being  Impassable,  has  since  been  ren- 
dered useful  by  the  owners  having  ditched 
and  drained  the  same,  and  which  they  are 
to  receive  In  compensation  for  the  above- 
mentioned  error,  with  the  reserve,  however, 
of  leaving  a  free  passage  on  the  bank  of  the 
river,  without  altering  the  figure  of  said  tract 
on  the  other  side."  On  the  copy  of  the  sur- 
vey corresponding  with  the  description  in  the 
grant  were  traced  lines  showing  the  eastern 
boundary  of  the  British  grant,  and  from  the 
points  where  the  northern  and  southern  lines 
strike  this  boundary  such  lines  were  con- 
tinued without  deflection  to  the  channel  of 
the  river;  and  the  marsh  or  flat  lying  be- 
tween the  channel  and  the  higb-water  mark 
in  1767  was  clearly  described  in  the  plat 
It  was  also  shown  by  testimony  that  at  the 
date  of  the  Spanish  grant  the  ground  occu- 
pied by  the  defendant  with  a  wbarf,  and  for 
the  recovery  of  which  the  action  was 
brought,  was  covered  by  water  of  the- river  or 
bay  of  Mobile,  and  as  to  whether  It  had  ever 
been  uncovered  by  water  the  testimony  was 
contradictory.  There  was  also  evidence  to 
show. that  Fwbes  &  Co.  liad  recUiimed,  by 
ditching  and  otherwise,  a  portion  of  the  land 
uncovered  with  water,  but  It  did  not  show 
that  their  reclamations  extended  to-  the  wharf 
and  land  In  possession  of  defendant  The 
lower  court  had  instructed  the  Jury  that  the 
land  between  high  and  low  water  mark— that 
is,  between  the  flow  and  ebb  of  the  tide— be- 
longs to  the  sovereign,  and  does  not  pass  by 
a  grant  unless  specially  given;  and,  hi  ef- 
fect that  such  lands  as  the  Jury  should  find 
to  have  beoi  drained  and  reclaimed  by 
Forbes  &  Co.  passed  by  the  grant  and  that 
the  land  below  high-water  mark  and  not  re- 
claimed did  not  pass.  The  supreme  court 
bidding,  as  indicated  above,  that  the  terms 
of  the  Spanish  grant  Included  all  the  marsh 
or  land  between  the  eastern  boundary  of  the 
English  grant  and  the  channel  of  the  river, 
meaning  by  "channel,"  as  we  understand  the 
opinion,  the  low-water  mark  or  water  line 
outside  of  the  marshy  land,  said:  "It  was  not 
essential  to  the  plalntilTs  title  to  show  that 
all  the  marsh  was  drained  previous  to  1807, 
or  that  It  had  been  reclaimed  since  that  pe- 
riod. It  is  true  that  all  this  is  described  in 
the  Spanish  grant  as  Iiaving  been  rendered 
useful  by  the  owners  having  ditched  and 
drained  the  same,  and  which  they  ore  to 
receive  in  compensation  for  the  deficit  in  the 
quantity  intended  to  be  conveyed  by  the  Brit- 
ish grant  That  the  Spanish  authorities  be- 
lieved that  the  marsh,  or  the  greater  part  of 
it  lying  between  the  river  on  the  east  and 
the  original  tract  on  the  west,  bad  been 
drained,  we  think  probable  from  the  ta-ms 
employed^     Yet  an  ignwance  of  fact  in  this 


particular  cannot  be  held  to  con,trql  the  plalu 
language  of  the  grant  and  limit  its  opera- 
tion to  BO  much  of  the  land  as  was  actually 
drained;  most  certainly  not  in  a  controversy 
with  a  mere  occupant  who  relies  upon  no 
title  subsequently  acquired  from  the  author- 
ities of  Spain.  The  plat  or  plan  of  survey 
does  not  trace  any  ditch  as  having  been  cut 
through  the  marshes;  and,  the  river  having 
been  declared  to  be  the  eastern  boundary  of 
the  land  covered  by  the  grant,  there  is  no 
authority  for  stopping  at  any  point  between 
the  channel  and  high-water  mark.  *  •  • 
The  Instructions,  we  have  shown,  cannot  be 
sustained.  The  grant  ascertains  Its  own 
limits  on  the  east  which  is  not  liable  to  be 
varied  by  showing  a  portion  of  the  marsh, 
or  even  all  of  it,  unreclaimed  in  1807,  or  at 
any  time  since."  Of  this  decision  it  may  be 
said  that  It  assumes  the  power  of  the  Span- 
ish authorities  to  grant  the  shore.  It  being 
here  marsh  land,  to  low-water  mark.  There 
was,  however,  no  contention  to  the  contrary, 
but  rather  a  concession  of  the  power  by  coun- 
sel for  defendant,  whose  defense  was  upon 
the  theory  that  the  terms  of  the  grant  did 
not  include  any  unreclaimed  land.  It  how- 
ever, cannot  be  held  that  the  Spanish  au- 
thorities did  not  understand  the  land  to  be 
reclaimed  when  they  granted  it  Whatever 
may  be  said  in  the  opinion  as  to  the  law  in 
Bngland  and  the  United  States,  there  is  no 
discussion  of  the  question  as  to  the  Spanish 
law.  It  is  not  to  be  forgotten  either  that 
the  grant  of  1807  was  void  as  to  American 
courts,  for  the  reason  that  the  territory  west 
of  the  Perdldo  had  been  ceded  to  the  United 
States  by  France,  by  the  treaty  of  April  30. 
1803,  as  claimed  and  asserted  by  us.  Fos- 
ter V.  NeUson,  (decided  in  1829,)  2  Pet  253; 
Garcia  v.  Lee,  12  Pet  511.  Still,  it  cannot 
be  denied  that  in  Mayor  v.  Eslava,  (decided 
in  1838,)  where  counsel  had  questioned  the 
correctness  of  Hagan  v.  Gampt>ell,  as  to  the 
power  referred  to,  the  same  court  constitut- 
ed of  the  same  Judges,  and  speaking  through 
the  same  Justice,  expressly  afllnned  the  pow- 
er of  the  king  of  Spain  to  make  such  a  grant 
Without  proposing  "to  consider  the  general 
power  of  the  sovereign  over  the  tide  waters," 
it  held  that  the  king  of  Spain,  in  virtue  of 
the  bulls  of  Pope  Alexander  VI.,  became  the 
proprietor  of  the  Spanish  possessions  In 
America,  and  could  grant  the  shore  of  the 
navigable  waters  in  his  American  colonies; 
and  that  the  power  possessed  by  the  king  in 
this  particular  might  be  ex^cised  by  his 
viceroys  and  other  subordinates  within  their 
respective  Jurisdictions;  and,  further,  that 
where  a  grant  Is  made  by  a  public  and  re- 
sponsible officer,  claiming  and  exercising  the 
right  of  disposing  of  the  public  domain.  It 
will  be  presumed  that  he  did  it  by  the  order 
and  consent  of  the  government  he  professed 
to  represent  and  in  whose  name  he  acted, 
and,  in  the  absence  of  proof  to  the  contrary. 
It  will  be  Intended  that  he  disposed  of  no 
more  property  of  his  sovereign  than  the  laws 
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of  Spain  authorized.  7%e  conclnsions  an- 
noanced  here  as  to  the  power  of  the  king  and 
his  representatives  were  wholly  unnecessary 
to  a  decision  of  the  Bslava  Case,  and,  In  bo 
far  as  they  relate  to  the  power  of  the  sor- 
ereign,  are  based  upon  Robinson's  Am.  and 
Prescott's  Ferdinand  &  Isabella.  This  con- 
clusion adopts  the  theory  that  the  colonies 
were  vested  In  the  crown,  rather  than  In  the 
state,  and  that  the  monarch  possessed  an  un- 
limited control  over  the  same;  that  he,  and 
not  the  state,  was  the  proprietor  of  the  ter- 
ritories acquired,  and  from  htm  all  grants  of 
land  flowed,  and,  being  vested  with  the  prop- 
erty, It  was  competent  for  him  to  make  such 
disposition  of  those  possessions  as  caprice 
or  a  sense  of  justice  might  dictate;  that  the 
canons  of  the  civil  law  or  the  legislative  reg- 
ulations of  Spain  were  not  recognized  by  the 
monarch  as  operating  to  restrain  him  in  mak- 
ing grants  of  land  In  the  new  world,  and  It 
must  therefore  be  immaterial  whether,  ac- 
cording to  the  civil  law,  rivers,  the  sea, -and 
Its  shores  are  destined  by  nature  to  the  com- 
mon use  of  man,  and  thus  withdrawn  from 
commerce;  It  being  also  observed  that  It 
was  true  that,  "when  towns  were  built  and 
formed  Into  bodies  .  corporate,  the  citizens 
were  allowed  to  elect  their  own  magistrates, 
who  were  authorized  to  adopt  measures  for 
the  regulation  of  their  own  interior  commerce 
and  police.  Bnt  no  political  power  originated 
from  the  people;  all  centered  In  the  crown 
and  the  officers  of  Its  nomination.  The  vice- 
roys who  represented  the  sovereign  possess- 
ed his  regal  prerogatives,  within  the  precincts 
of  their  own  governments.  In  their  utmost 
extent.  Like  him,  they  exercised  supreme 
authority  In  every  department  of  the  govern- 
ment, dvili  military,  and  criminal;  and,  as 
their  dominions  were  too  extensive  for  their 
personal  supervision,  they.  In  turn,  were  rep- 
resented by  various  orders  of  magistrates, 
some  appointed  by  the  king  and  others  by 
the  viceroys,  all  of  whom  were  amenai>le  to 
the  juri8dlctl(«  of  the  latter,  unless  they  were 
required  to  exercise  their  duties  without  the 
limits  of  either  of  the  viceroyaltles."  The 
cases  of  Bullock  v.  Wilson,  Webber  v.  Com- 
missioners, and  Pollard's  Lessee  v.  Hagan 
cannot  be  considered  authority  as  to  the 
Spanish  law  on  this  point,  neither  of  them  de- 
ciding anything  as  to  It;  yet  It  Is  a  fact  that 
In  the  second  case  there  Is  an  observation  to 
the  effect  that  although  the  title  to  the  soil 
under  the  tide  waters  of  the  bay  of  San  Fran- 
cisco was  acquired  by  the  United  States  by 
cession  from  Mexico,  equally  with  the  title 
to  the  upland,  they  held  it  only  in  trust  for 
the  fatnre  state,  and,  upMi  the  admission  of 
California  Into  the  Union,  It  passed  to  the 
state,  upon  the  limitations  therein  expressed; 
and  In  the  last  of  the  three  cases  It  appears 
that  it  was  insisted  by  counsel  that  the  Unit- 
ed States  had,  under  the  treaty  referred  to  In 
the  preceding  pages  of  this  opinion,  succeed- 
ed to  all  the  rights  and  powers  of  the  king 
of  Spain,  and  that  as,  by  the  laws  and  usages 


of  Spain,  the  king  had  the  right  to  grant  to 
a  subject  the  soil  imder  navigable  waters, 
therefore  the  United  States  had  the  right  to 
grant  the  land  In  controversy,  which  was  In 
Alabama,  and  thereby  the  plaintiffs  had  ac- 
quired It  This  contention  was  answered, 
not  only  by  a  statement  of  the  fact  that  the 
United  States  had  never  claimed  any  part 
of  Alabama  under  any  treaty  with  Spain, 
but  also  by  the  statement  that,  if  It  were 
true  that  the  United  States  bad  acquired  the 
whole  of  Alabama  from  Spain,  no  such  conse- 
quence OS  was  contended  for  would  result,  In 
that  It  could  not  be  admitted  that  the  king  of 
Spain  could  impart  to  the  United  States  any 
of  his  royal  prerogatives,  and  much  less  could 
it  be  claimed  that  they  have  capacity  to,  re- 
ceive or  power  to  exercise  them.  Every  na- 
tion acquiring  territory,  says  the  opinion, 
citing  Vattel.  bk.  1,  c.  19,  »  210,  244,  245,  and 
Id.  bk.  2,  c.  7,  I  80,  by  treaty  or  otherwise, 
must  hold  it  subject  to  the  constitution  and 
laws  of  its  own  government,  and  not  accord- 
ing to  those  of  the  government  ceding  it. 

The  reference  of  counsel  to  page  500  of  2 
GaL  Land  Laws,  supra,  is  a  report,  dated 
"Havana,  May  15, 1830,"  to  the  supreme  Junta, 
by  commissioners  appointed  evidently  some 
time  before.  Their  duties  Included  that  ot 
investigating  and  ascertaining  the  right  of 
property  on  the  margins  of  rivers  which  the 
royal  factory  considered  as  crown  lands, 
appropriated  to  the  culture  of  tobacco.  It 
seems  from  this  report  that  on  March  11, 
17U8,  there  had  been  issued  a  royal  ccdula 
which  declared  that  all  the  lands  situated  on 
the  margms  of  rivers,  to  the  extent  which 
sold  rivers  cover  when  they  overflow,  were 
to  be  considered  the  property  of  the  crown, 
and  not  of  the  landowners.  The  conclusion 
of  the  report  on  this  point  Is  that  the  prin- 
ciple announced  by  the  cedula  was  decided 
without  the  landowno-s  having  a  hearing, 
and  by  an  incompetent  authority,— a  minis- 
ter,—and  not  by  the  tribunals  and  councils 
of  the  king,  and  also  agamst  the  clearest 
principles  of  Spanish  Jurisprudence;  the  law 
which  is  cited  declaring  positively  that  the 
margins  of  the  rivers,  as  to  dominion,  be- 
long to  those  whose  possessions  are  adjacent 
thereto,  and  all  the  trees  which  are  on  the 
banks  of  the  rivers  belong  to  those  who 
own  the  possessions,  and  they  can  cut  the 
same,  and  do  with  them  what  they  please, 
and  it  being  observed  that  the  laws,  in  spsak- 
ing  of  rivers,  do  not  mean  the  interior,  but 
the  public  and  navigable,  streams.  And,  In 
the  connection  that  the  cedula  was  against 
the  clearest  principles  of  Spanish  Jurispru- 
dence, the  report  reads:  "And  we  may  say 
this  without  being  accused  of  wanthig  the 
respect  which  Is  due  to  a  royal  order,  be- 
cause there  are  cases  like  the  present  in  which 
there  Is  a  presumption  that  such  orders  are 
not  the  will  of  the  sovereign;  for  they  have 
been  considered  possible,  and  have  been  fore- 
seen by  the  Spanish  sovereigns,  as  they  have 
declared  by  an  express  law  that  royal  orders 
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that  may  be  given  against  any  general  or 
municipal  law  sHall  be  obeyed,  but  not  ex- 
ecuted." The  report  further  finds  that  the 
cedula  was  against  the  simplest  notions  o£ 
reason  and  Justice,  the  Inundations  sometimes 
extending  over  four  or  even  six  leagues  from 
the  riTar,and  that  It  was  repealed  by  a  subse- 
qu^t  royal  order  of  January  25,  1801,  and 
that  It  was  also  made  under  the  false  impies- 
.slon  that  the  grants  of  lands  which  It  affects 
ed  had  been  made  under  certain  conditions 
rendering  It  proper,  and  that,  therefore,  it 
was  null  and  void.  It  is  stated  in  this  re- 
port as  to  the  use  of  rivers  and  th^  banks 
being  common  to  all:  "Besides  that,  the  laws 
.speak  of  public  and  navigable  rivers  which 
cross  two  different  nations,  and  separate 
their  territories,  as  we  have  said  before.  We 
ask  now,  what  is  the  use  meant  by  the  law? 
None  other  but  the  common  right  to  navigate 
and  to  fish  in  them,  as  it  regards  the  rivers; 
and,  with  regard  to  the  banks,  the  laws  mean 
the  right  to  build  a  house,  a  cottage  for  shel- 
ter, or  any  other  kind  of  building,  provided 
the  use,  common  to  all,  is  not  interrupted. 
It  also  means  the  right  of  making  nets,  and 
drying  them  thereon;  the  right  of  repairing 
the  vessels,  and  tying  them  to  the  trees;  also 
the  right  to  put  there  the  merchandise  and 
fish,  and  to  sell  the  same,  with  other  things 
of  their  nature." 

The  cases  of  Mobile  v.  Eslava,  16  Pet  234; 
and  dissenting  opinion,  252,  259;  Lessee  of 
PoUard's  Heirs  t.  Klbbe,  14  Pet  353;  as 
also  Pollard's  Iicssee  v.  Hagan,  supra,— are 
also  referred  to  as  impliedly  sustaining  the 
power,  in  that  grants  of  land  below  high- 
water  mark  were  passed  upon  without  ques- 
tion as  to  their  validity,  even  by  the  learned 
counsel  engaged  in  them,  who,  being  contem- 
poraneous, were  better  acquainted  with  the 
Spanish  law  than  we  are.  There  is  nothing  in 
the  opinion  of  the  court  in  the  first  of  these 
cases,  decided  in  1842,  that  bears  on  the 
question  at  aU,  but  in  the  separate  opinion 
of  Judge  Catron  it  is  said:  "That  the  United 
States  acquired  the  title  to  lands  flowed  by 
tides  by  the  treaty  with  Spain  is  of  cotuse 
admitted.  That  they  had  power  to  grant  up 
to  the  adoption  of  the  constitution  of  Ala- 
bama is  also  admitted  in  the  opinion  imder 
review.  That  the  Spanish  king  could  grant 
lands  under  tide  water  is  free  from  doubt, 
and  the  United  States  acquired  by  cession  all 
his  powers  over  the  vacant  soil."  This  opin- 
ion also  holds  that  the  United  States  had 
power  to  grant  land  In  Alabama,  between 
high  and  low  water  mark  of  navigable  wa- 
ters, after  the  admission  of  the  state  into 
the  Union,— a  position  which  is  entirely  over- 
thiown  by  the  subsequent  decision  of  Pol- 
lard's Lessee  r.  Hagau,  supra;  the  supreme 
court  of  Alabama  having  first,  in  Mayor  v. 
Eslava,  supra,  (the  same  case  as  that  now 
under  discussion,  it  having  been  appealed  to 
the  United  States  supreme  court)  asserted 
the  doctrine  affirmed  in  PoUard's  Lessee  v. 
Uagan.  The  case  of  Lessee  of  Pollard's  Heirs 


V.  Elbbe  Is  one  of  a  grant  in  1809  to  Pollard, 
by  the  Spanish  authorities,  of  a  lot  which 
was  then  subject  to  overflow  by  (ordinary 
tides.  The  date  of  the  grant  it  will  be  per- 
ceived, intervened  the  piurchase  of  Louisiana 
from  France  by  the  United  States,  in  1803, 
and  the  piu:chase  of  the  Floridas  from 
Spain.  The  territory  about  Mobile,  Including 
the  lot  granted,  lay  in  the  disputed  limits 
between  the  Iberville  and  the  Perdido,  and 
remained  in  the  actual  possession  of  Spain 
when  the  grant  was  made.  The  lot  was 
filled  in  1823,  and  the  decision  of  the  court 
was  that  certain  acts  of  congress  of  May 
26,  1824,  and  July  2,  1836,  confirmed  the 
grant  to  Pollard;  its  view  b^ng  that  even 
If  the  grant  was  originally  void  <m  ac- 
count of  the  want  of  legal  power  in  the  Span- 
ish authorities  to  make  it  In  view  of  our 
title  to  the  territory  under  the  purchase 
from  France,  still  it  liad  been  confirmed  by 
act  of  congress.  It  is  true  that  no  ques- 
tion seems  to  have  been  raised  as  to  want 
of  authority  to  grant  land  subject  to  tidal 
overflow,  but,  even  If  it  had  been,  the 
act  of  congress  would  have  been  held  to  be 
equally  curative  of  any  such  defect  in  the 
grant  It  is  unnecessary  to  discuss  the  effect 
of  Pollard's  Lessee  v.  Hagau,  supra.  Of 
course,  where  any  lots  falling  within  the 
terms  of  either  of  these  acts  were  at  the  date 
of  the  same  subject  to  tidal  overflows,  con- 
gress was  without  power  to  grant  the  same, 
they  being  the  property  of  the  state  of  Ala- 
bama, whose  admission  into  the  Union  was 
in  the  year  1819. 

Referring  to  law  15,  tit  6,  of  the  Partidas, 
which  says:  "A  free  man,  a  thing  religions, 
sacred,  or  holy,  a  public  place,  as  squares, 
roads,  thrashing  grounds,  rivers  and  other 
waters  which  belong  to  the  king,  or  the  com- 
mons of  any  city,  caunot  t>e  sold  or  alienat- 
ed,"—it  is  contended  by  coimsel  for  appellee 
that  this  did  not  bind  the  king  or  his  depu- 
ties; that  he  was  not  named  In  it;  and  that 
laws  bind  sovereigns  only  when  named,  and 
in  Spain  it  bound  him  only  so  long  as  he 
chose  to  C>e  boimd,  there  being  no  such  thing  as 
law  in  a  constitutional  sense  restricting  sov- 
ereign power  to  a  given  course  of  action, 
Spanish  law  being  the  expression  of  the  will 
of  the  king  as  to  the  manner  in  which  sub- 
jects should  conduct  themselves,  but  having 
no  application  to  himself. 

In  support  of  this  proposition,  2  CaL  Land 
Laws,  pp.  502,  503,  and  U.  S.  v.  Arredondo, 
6  Pet  714,  are  cited.  The  document  referred 
to  in  the  former  of  these  citations  is  what  is 
termed  "An  Exposition  of  the  Florida  Treaty," 
by  the  Honorable  Joseph  M.  White,  the 
learned  compiler  of  such  land  laws,  who  in 
his  day  here  was  among  the  most  distinguish- 
ed of  Florida's  citizens.  This  "Exposition" 
seems  to  be  an  argument  made  6ubsequentiy 
to  1830  at  least  in  some  cause  involving  the 
title  to  land  which  had  been  granted  by  the 
Spanish  authorities.  It  Is  true  that  in  an- 
swer to  the  assertion  that  the  royal  govero- 
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ors  of  the  Spanish  colonies  had  no  power  to 
make  sales  or  donations  of  the  public  lands, 
except  in  very  limited  quantities,  and  under 
numerous  restrictions,  it  is  said  that  every 
fair  presumption  Is  against  these  supposed 
limitations,  and  that  legal  or  constitutional 
restrictions  upon  the  power  of  the  king  or 
his  ofBcers,  according  to  our  Ideas  of  them, 
are  inconsistent  with  the  character  of  the 
Spanish  monarchy,  and  hardly  comprehensi- 
ble by  a  natlTO  of  that  country,  and  have 
been  rejected,  together  with  the  constltn- 
tional  monarchy,  by  the  people  of  Spain;  and 
it  la  asked  how  it  is  possible  to  reconcile  lim- 
itations of  power  with  the  fundamental  max- 
im, "The  wilt  of  a  prince  has  the  force  of  a 
law."  And  It  is  also  said  that  portions  of 
the  royal  authority  as  arbitrary  as  that  of 
the  king  himself  were  intrusted  to  the  sev- 
eral governors  of  provinces,  each  of  whom, 
within  the  limits  of  his  own  government,  was 
the  image  of  his  sovereign,  and,  In  prac- 
tice at  least,  and  In  popular  opinion  also,  ab- 
solute; and  that  the  only  restraint  ui)or.  his 
acts  were  his  Instructions  and  accoimtability 
to  the  king;  but  that  the  royal  instructions, 
and  the  residentla  or  account  of  his  trans- 
actions, which  the  governor  was  obliged  to 
give,  were  not  properly  legal  limitations  up- 
on his  power,  but  rather  directions  for  the  ex- 
ercise of  his  discretion,  and  securities  for  his 
good  behavior;  and,  again,  that  even  the 
laws  of  the  Indies,  obscured,  perplexed,  and 
sometimes  even  unintelligible  as  they  are, 
hardly  reached  across  the  ocean,  and  that 
the  doctrine  of  the  Spanish,  like  that  of  the 
Roman  empire,  was  marked  by  the  absolu- 
tism of  the  distant  prefects.  These  assertions 
are  very  broad,  but  they  are  not  authority; 
th^  are  the  free  language  of  the  advocate, 
and  have  no  relation  to  the  subject  of  a  grant 
like  that  now  under  consideration.  More- 
over, the  very  paper  In  which  they  occur 
contains  evidence  that  -the  Spanish  govern- 
ment of  the  time  of  this  grant  was  one  of 
laws,  and  not  of  mere  arbitrary  discretion 
upon  the  part  of  the  king  or  governor.  It 
shows  that  in.  the  opinion  of  Don  Luis  De 
Onls,  who  negotiated,  on  the  part  of  Spain, 
the  Florida  treaty,  which  was  signed  Febru- 
ary 22,  1819,  the  right  of  the  king  to  annul 
the  grants  to  the  Duke  of  Allegon,  to  De  Var- 
gas, and  Punonrostro  was  upon  the  groimd 
that  they  were  made  upon  essential  condi- 
tions, which  had  not  been  compiled  with  by 
the  grantees,  and  were  consequently  not  bind- 
ing on  the  king,  according  -to  the  Spanish 
law;  and,  farther,  that  the  understanding 
and  Intent  of  the  parses  to  the  treaty  were 
that  all  grants  should  have  no  other  or  fur- 
ther effect  here  than  they  would  have  had 
If  there  bad  been  no  cession  of  the  territory, 
saving,  however,  to  the  grantees,  (other  than 
the  three  named,)  who  had  been  prevented 
from  perfecting  the  conditions  of  the  same 
by  the  recited  circumstancefi  of  Spain,  the  pe- 
riods specified  In  the  grants  reckoned  from 
the  ratification  (U.  S.  v.  Arredondo,  6  Pet  315) 


of  the  treaty.  The  other  citation  (Arredon- 
do's  Case)  is,  as  already  stated,  a  decision  of 
the  supreme  court  on  a  grant  of  land  in  East 
Florida.  It  Is  sa^d  in  the  opinion  that  "the 
laws  of  an  absolute  monarchy  are  not  its  leg- 
islative acts.  They  are  the  will  and  pleasure 
of  the  monarch,  expressed  in  various  ways. 
If  expressed  in  any,  it  is  a  law.  There  Is 
no  other  law-making,  law-repealing  power, 
call  it  by  whatever  name,— a  royal  order,  an 
ordinance,  a  cedula,  a  decree  of  council,  or 
an  act  of  an  authorized  officer.  If  made  or 
promulgated  by  the  king,  by  his  consent  or 
authority,  it  becomes,  as  to  the  person  or  sub- 
ject-matter as  to  which  It  relates,  a  law  of 
the  kingdom.  It  is  emphatically  so  in  Spain 
and  all  its  dominions.  Such,  too,  is  the  law 
of  a  Spanish  province  conquered  by  England. 
The  instructions  of  the  king  to  his  governors 
are  the  supreme  law  of  the  conquered  col- 
ony. Magna  Charta,  stUl  less  the  common 
law,  does  not  extend  Its  principles  to  It 
King  V.  Plcton,  30  State  Tr.  866.  A  royal 
order  emanating  from  the  king  is  a  supreme 
law,  superseding  and  repealing  all  other  pre- 
ceding ones  Inconsistent  with  it  The  laws 
of  the  Indies  have  not  their  force,  as  such, 
by  any  legislative  authorli7  vested  in  the 
council;  their  authority  is  by  the  express  or 
Implied  expression  of  the  royal  will  and  pleas- 
ure. Th^  must  necessarily  yield  to  an  or- 
der prescribing  a  new  rule,  conferring  new 
powers,  abrogating  or  modifying  previous 
ones."  Observing  that  the  principle  that  the 
acts  of  a  king  are  in  subordination  to  the 
laws  of  the  country  applies  only  where  there 
is  any  law  of  higher  obligation  than  his  will, 
it  Is,  however,  expressly  affirmed  In  this  de- 
cision that  there  is  another  soiurce  of  law  In 
all  governments,  viz.  usage  or  custom,  which 
is  always  presumed  to  have  been  adopted 
with  the  consent  of  those  who  may  be  af- 
fected by  it  and  that  a  general  custom  is  a 
general  law,  and  forms  the  law  of  a  contract 
on  the  subject-matter,  and,  though  at  vari- 
ance with  its  terms,  it  enters  Into  and  con- 
trols Its  stipulations  as  an  act  of  parliament 
or  state  legislature,  and  the  court  is  bound  to 
notice  and  respect  general  customs  and  usage 
as  the  law  of  the  land,  equally  with  the  writ- 
ten law,  and,  when  clearly  proved,  they  will 
control  the  general  law;  and  it  is  held  that 
under  the  act  of  congress  as  covering  the 
grants  there  in  question,  such  would  be  the 
duty  of  the  court,  even  If  that  act  did  not 
name  usage  and  customs  as  a  part  of  the  law 
or  ordinances  of  Spain.  "We  might,"  says 
the  opinion,  "as  well  exclude  a  royal  order, 
because  It  was  not  called  a  'law.' "  This 
decision,  in  discussing  the  validity  of  the  Ar- 
redondo grant,  and  after  having  referred  to 
the  fact  that  no  objection  was  made  to  the 
admission  of  the  title  paper  in  evidence,  and 
that  its  genuineness  seemed  not  to  have  been 
contested,  and  that  no  attempt  had  been 
made  to  impeach  it  as  antedated  or  forged, 
and  having  observed  that  It  was  therefore  at 
least  prima  fade  evidence  of  a  grant  of  the 
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land  It  deecrlbes  to  the  complainant,  the 
rules  of  evidence  and  principles  of  law  giv- 
ing It  this  effect,  observes  that  here  the  lm< 
portant  question  arises  whether  the  several 
acts  of  congress  relating  to  Spanish  grants 
do  not  give  all  such  grants  that  are  perfect  in 
their  forms,  legally  and  fully  executed,  a 
greater  and  more  conclusive  effect  as  evi- 
dence of  a  grant  by  proper  authority.  In 
considering  this  question,  it-  Is  noted  by  the 
court  that  in  all  the  laws  of  the  United 
States  on  the  subject  of  Spanish  grants,  in 
the  three  territories  acquired  since  1602,  no 
requirement  has  been  made  that  the  authori- 
ty on  wtilch  any  grant  has  lieen  made  under 
the  Spanish  government  should  be  filed  or 
proved  by  the  claimant;  but,  on  the  contra- 
ry, congress  has  been  content  that  the  rights 
of  the  United  States  should  be  surrendered 
and  confirmed  by  patent  to  the  claimant  un- 
der a  grant  purporting  to  have  emanated 
under  all  the  ofilclal  forms  and  sanctions  of 
the  local  government,  this  being  "deemed  evi- 
dence of  their  having  been  issued  by  lawful, 
proper,  and  legitimate  authority,  when  unim- 
peached  by  proof  to  the  contrary."  In  spealc- 
ing  in  this  connection  of  the  legislation  as  to 
Spanish  grants  in  the  territory  west  of  the 
Chattahoochee  rlVer,  acquired  by  the  United 
States  from  Georgia,  it  is  said:  "The  fact 
which  gave  to  the  recorded  certificate  of  the 
commissioners  the  effect  of  a  patent  was  the 
existence  of  a  grant  The  legality  and  full- 
ness of  its  execution  only  was  required  to 
be  made  to  appear.  No  Inquiry  was  direct- 
ed to  be  made  as  to  the  authority  by  which 
it  was  required  to  be  done.  The  United 
States  were  too  Just  to  exact  from  the  gran- 
tees of  land  under  an  absolute  colonial  gov- 
animent  what  no  court  requires  from  one 
who  holds  lands  under  the  grant  of  the  Unit- 
ed States  or  of  a  state,  fully  executed,  or,  if 
inchoate,  never  compels  a  claimant  to  pro- 
duce the  authority  of  an  officer  who  issues 
or  executes  a  warrant  or  order  of  survey. 
It  Is  always  presumed  to  be  done  regularly 
till  the  contrary  appears,  or  such  reasons  are 
offered  for  doubting  its  authenticity  as  are 
sufficient  in  law  to  rebut  the  legal  presump- 
tion." Reference  Is  also  made  to  the  fact  of 
the  express  grant  in  at  least  some  of  the  leg- 
islation of  authority  to  inquire  whether  or 
not  grants  may  have  been  antedated,  as  also 
evidencing  the  purpose  of  congress  that  the 
claimants  need  not  show  the  authority  of  the 
officers  executing  the  grants;  and  in  conclu- 
sion it  is  said:  "It  is  thus  clearly  evidenced 
by  the  acts,  the  words,  and  Intentions  of  tne 
legislature  that  In  considering  these  claims, 
by  the  special  tribunals,  the  authority  of  the 
officer  making  the  grant  or  evidence  of  dalm 
to  lands  formed  no  item  In  the  title  it  con-, 
ferred;  that  the  United  States  never  made 
that  a  point  In  Issue  between  them  and  the 
claimants  to  be  even  considered,  much  less 
adjudicated.  They  have  submitted  to  the 
principle  which  prevails  as  to  all  public 
grants  of  land,  or  acts  of  public  officers  In 


Issuing  warrants,  orders  of  survey,  permis- 
sion to  cultivate  or  improve,  as  evidence  of 
occupation  and  nascent  title,  which  is  that 
the  public  acts  of  public  officers,  purporting 
to  be  exercised  in  an  official  capacity  and  by 
public  authority,  shall  not  be  presumed  to 
be  a  usurped,  but  a  legitimate  authority 
previously  given  or  subsequently  ratified, 
which  is  equivalent"  It  is  further  said  that 
It  is  true  that  a  grant  made  without  authori- 
ty Is  void  under  all  governments,  but  in  all 
the  question  is  on  whom  the  law  throws  the 
burden  of  proof  of  its  existence  or  nonexist- 
ence. A  grant  Is  void  unless  the  grantor  has 
the  power  to  mal^e  It,  but  It  Is  not  void  be: 
cause  the  grantee  does  not  prove  or  produce 
the  power.  The  law  supplies  the  proof  by 
legal  presumption  arising  from  the  full,  legal 
and  complete  execution  of  the  official  grant 
under  all  the  solemnities  known  or  proved  to 
exist  or  to  be  required  by  the  law  of  the 
coimtry  where  it  Is  made  and  the  land  Is  sit- 
uated. 

We  fail  to  find  in  these  citations  evidence 
that  the  Partldas  (title  5,  law  15)  referred 
to  should  not  be  held  binding  on  the  colonial 
authorities.  Granting  that  the  partida  was 
subject  to  repeal  or  modification  by  royal 
order  or  other  authentic  action  of  the  king, 
there  is  nothing  to  Justify  the  conclusion 
that  it  was  not  applicable  to  his  representa- 
tives in  the  colonies,  or  that  any  such  ques- 
tion as  that  now  before  us  was  In  the  mind 
of  either  Mr.  White  or  the  supreme  court. 
It  should  not  be  forgotten  that  both  were 
dealing  with  something"  that  was  the  ordi- 
nary subject  of  grant  by  such  authorities, 
and  as  to  which  nothing  negativing  the  pow- 
er of  the  king's  authorities  is  to  be  found  In 
the  Partldas  or  elsewhere  in  the  Spanish 
laws;  and  It  Is  true,  not  only  that  the  opin- 
ion of  the  court  expressly  recognizes  the  laws 
of  the  Indies,  including  Spanish  usages  and 
customs,  as  having  been  operative  h&e,  but 
also  that  Mr.  White,  in  addition  to  a  similar 
recognition  In  his  Spanish  Law  and  his  Land 
Laws  of  California,  bad  expressly  decided 
against  the  validity  of  this  Identical  grant 
in  the  report  on  the  same  by  the  land  com- 
missioners for  West  Florida,  (4  Am.  St  Pa- 
pers, 118-120,)  which  report  will  be  noticed 
more  fully  hereafter. 

If  it  be  that  the  colonial  government  was 
not  one  of  law,  prescribed  by  the  king,  but 
rather  one  of  the  mere  occasional  will  of  the 
sovereign,  and  of  which  will  the  only  neces- 
sary evidence  was  to  be  found  in  any  formal 
act  of  his  official  representatives  here,  then, 
of  course,  the  law  Is  to  be  found  In  the  act 
and  proof  of  the  latter  establishes  the  for- 
mer. We  do  not  find  that  such  was  the  na- 
ture of  the  colonial  govemoient  or  the 
character  of  the  king's  disposition  towards 
or  Interest  In  his  western  subjects.  We  think 
that  other  authorities  at  hand  also  show 
this. 

In  1828  the  attorney  general  of  the  United 
States  became  convinced  of  its  being  Indis- 
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pensable  to  a  juat  decision  by  the  supreme 
court  of  the  land  claim  cases  under  the  act 
of  May  23,  1828,  that  a  complete  coUection 
of  all  the  "Spanish  and  French  ordinances," 
etc.,  affecting  the  land  titles  in  Florida  and 
the  other  territories  which  had  belonged  to 
France  and  Spain,  should  be  made,  and  Mr. 
White  was  selected  to  prepare  the  compila- 
tion. In  his  communication  of  February  4, 
1820,  to  the  secretary  of  state,  submittiniar  his 
work,  (that  referred  to  aboye  as  White's 
Spanish  Iaw,)  he  speaks  of  it  as  a  collec- 
tion of  laws,  ordinances,  and  local  regula- 
tions adopted  from  time  to  time  by  the  gov- 
ernment of  Spain,  touching  the  disposition  of 
her  public  lands  in  her  colonies,  and  makes, 
among  others,  the  observation  that  for  the 
period  from  the  appointment  of  the  first 
ylcar(V  of  New  Spain  to  the  year  1701  he 
had  found  no  specification  of  that  ofllcer's 
powers,  or  authentic  detail  of  his  subordi- 
nate authorities,  nor  any  code  of  laws  or 
systems  of  regulations  relative  to  concessions 
of  the  royal  domain,  and  says  that  in  Cuba 
there  are  a  captain  general,  intendant,  and 
superintendent  general,  and  18  governors  of 
districts,  all  authorized  In  some  form  and  to 
some  extent  to  make  grants  or  allotments 
of  land,  their  powers  in  many  coses  depend- 
ing on  instructions,  official  letters,  and  de- 
crees of  the  king,  captain  general,  or  intend- 
ant general,  addressed  to  these  respective 
subordinate  departments.  In  this  work  of 
Mr.  White  we  find  that  as  early  as  Septem- 
ber, 1571,  the  king,  expressing  himself  as 
desirous  to  devise  suitable  means  by  which 
his  west^n  dominions— the  Indies— should  be 
governed  In  a  proper  manner,  provided,  by 
royal  order,  that  the  council  of  the  Indies, 
whose  function  it  was  to  assist  the  king  In 
the  government  of  these  provinces,  should 
to  that  end  reside  in  the  court  and  near  the 
I>«son  of  the  king;  and  that,  in  1682,  he, 
by  another  order,  declared  that  a  stated  and 
recent  compilation  of  the  laws  applicable 
to  such  provinces  or  dominions  should  be 
obeyed,  fulfilled,  and  executed  as  such,  and 
that  they  should  regulate  and  determinate 
all  suits  and  differences  which  might  arise, 
such  order  also  referring  to  former  compila- 
tions of  a  similar  character.  Pages  13-17. 
There  were  also  subsequent  compilations  ex- 
tending up  to  the  end  of  the  year  1816. 
Pages  82,  126,  127,  131.  In  the  compilation 
of  1682  it  is  ordained:  "And  as  regards 
what  is  not  determined  by  the  laws  contain- 
ed in  this  compilation,  with  respect  to  the 
decisions  of  causes,  the  laws  in  the  compila- 
tion and  portldas  of  the  kingdom  of  Castile 
shall  be  observed  in  the  manner  set  forth  in 
the  following  law."  Such  "following  law" 
providing  that  "the  laws  of  the  kingdom  of 
Castile  shall  be  observed  conformably  to  the 
laws  of  Toro,  with  respect  as  well  to  the 
substance,  determination,  and  deci|slon  of 
cases,  transactions,  and  suits  as  to  the  form 
of  proceedings." 
la  this  work  of  Mr.  White;  we  not  only 


find  the  law  as  to  things  common  and  things 
public,  as  set  out  above,  but  there  is  in  it, 
or  in  his  more  enlarged  compilation,  made 
10  years  subsequently,  of  the  laws,  charters, 
and  local  ordinances  of  the  governments  of 
Great  Britain,  France,  and  Spain,  relating  to 
the  concession  of  land  in  theh:  respective 
colonies,  (which  compilation  Is  referred  to 
above  as  the  Land  Laws  of  (3aIlfomia,)  noth- 
ing sustaining  the  idea  that  the  laws  therein 
contained  were  not  to  be  binding  on  the 
king's  representatives  here,  or  that  waters, 
like  that  which  Is  the  subject  of  this  grant, 
or  the  land  beneath  It,  were  Intended  to  be 
the  subject  of  grant  like  the  vacant  or  crown 
lands.  On  the  contrary,  we  find  it  expressly 
declared:  "We  have  ordained  that  pastures, 
mountains,  and  waters  shall  be  common  in 
the  Indies,  [Spanish  Law,  44;]  and,  furthei, 
that  no  one  can  establish  or  publish  the  law 
but  the  king,  and  that  the  prince  ought  to 
obey  the  law,  although  he  cannot  be  com 
peUed  to  do  so,  [Id.  59,  60.]"  The  first  of 
these  declarations  seems  to  have  been  neces- 
sitated, not  by  any  deficiency  in  the  law  as 
it  stood,  at  the  time,  but  by  the  fact  that  per 
sons  without  any  title  had  occupied  exten- 
sive tracts  of  land,  and  would  not  permit 
any  one  to  establish  pens  and  herdsmen's 
huts  thereon,  and  to  drive  their  cattle 
thither;  and  it  Is  accompanied  by  a  present 
"command  that  aU  pastures,  mountains,  and 
waters  in  the  provinces  of  the  Indies  be 
common  to  all  the  Inhabitants  thereof,  pres- 
ent and  to  come,  and  that  they  may  freely 
enjoy  and  use  them,  and  construct  their 
huts  near  their  pens,  drive  thereon  their  cat- 
tle, either  in  herds  or  separately,  at  their 
option,  all  ordinances  to  the  contrary  not- 
withstanding, which,  if  necessary  for  this 
object,  are  hereby  so  far  repealed  and  de- 
clared to  be  of  no  force  or  value.'.'  It  is 
true  that  there  Is  In  this  compilation  men- 
tion of  waters  in  connection  with  private  ti- 
tles, but  nowhere  is  the  conclusion  Justified 
that  It  refers  to  what  may  be  deemed  pub- 
lic waters,  like  the  subject  of  this  grant  A 
careful  consideration  of  the  many  laws,  ordi- 
nances, and  regulations  as  to  the  disposi- 
tion of  lands  satisfies  us  that,  wherever  there 
Is  mention  of  waters  in  them,  the  meaning  is 
those  waters  which  pass  as  part  of  the  land, 
and  not  those  which  the  general  law  made 
public  or  common.  There  Is  nothing  In  the 
entire  system  of  laws  that  countenances  the 
Idea  that  the  reduction  of  waters  of  the  char- 
acter covered  by  this  grant  to  permanent 
ownership  In  severalty  was  Intended  or  even 
contemplated.  There  Is  much  evidence  of 
the  unlawful  Interference  by  officials  with 
the  commons  of  the  towns,  and  of  the  royal 
disapprobation  of  such  invasions  of  the  rights 
of  those  communities;  and  It  cannot  be 
doubted  that  the  equal  evidence  would  be  ex- 
tant of  disapproval  of  trespassing  upon  the 
public  waters  had  official  usurpation  been 
equally  bold  as  to  them. 
In  New  Orleans  t.  U.  S.,  10  Pet  662,  de- 
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<dded  by  the  TTnlted  States  sapreme  court  In 
the  year  1836,  a  case  Involving  the  right  of 
the  Spanish  governors  to  alienate  the  goay 
of  the  mentioned  city.  It  being  a  space  lying 
between  the  front  row  of  houses  and  the  Mis- 
sissippi river,  and  held  to  have  been  dedi- 
cated to  the  public  at  that  place.  It  is  said 
that  "the  fundamental  laws  of  the  Spanish 
nation,  and  which  are  understood  to  be  alike 
binding  on  the  king  and  the  people,  are 
found  In  the  Partidas  and  the  RecopUadon;" 
and  the  decisions  in  Arredondo's  Case  having 
been  lnv<Aed  by  counsel  as  sanctioning  the 
principle  that  a  grant  Issued  by  a  Spanish 
functionary  is  not  only  evidence  of  title,  but 
also  that  the  officer  had  the  power  to  Issue 
It,  it  is  also  said:  "In  that  case  this  court  did 
hold,  and  the  same  principle  has  been  sanc- 
ticmed  in  numerous  cases  since,  that  a  grant 
should  be  considered  as  prima  fade  evi- 
dence that  it  was  rightfully  issued,  but  that 
it  might  be  impeached  by  any  one  who  sets 
up  an  adverse  claim.  •  *  •  From  a  care- 
ful examination  of  the  jurisdiction  exercised 
over  this  common  by  the  governments  of 
France  and  Spain,  and  the  laws  which  reg- 
ulated this  description  of  property  in  both 
countries,  the  conclusion  seems  not  to  be 
authorized  that  it  was  considered  as  a  part 
of  the  public  domain  or  crown  lands  which 
the  Idng  could  sell  and  convey.  This  power 
was  not  exercised  by  the  Idng  of  France,  and 
the  exercise  of  the  power  by  the  Spanish 
governor,  in  the  Instances  stated,  was  in 
violation  of  the  laws  of  Spain,  and  equally 
against  its  usages.  The  land,  having  been 
dedicated  to  public  use,  was  withdrawn 
from  commerce,  and,  so  long  as  it  continued 
to  be  thus  used,  could  not  become  the  prop- 
erty of  any  individual.  So  careful  was  the 
king  of  Spain  to  guard  against  the  alienation 
of  property  which  had  been  dedicated  to 
public  use  that  in  a  law  dted  all  such  con- 
veyances are  declared  to  be  void.  It  would 
be  a  dangerous  doctrine  to  consider  the  Is- 
suing of  a  grant  as  conclusive  evidence  of 
right  in  the  power  which  Issued  it.  On  its 
face  it  Is  conclusive,  and  cannot  be  contro- 
verted; but,  if  the  thing  granted  was  not  in 
the  grantor,  no  right  passes  to  the  grantee." 
It  is  also  observed  In  the  same  case  that  a 
faithful  observance  of  the  laws  mentioned 
would  have  preserved  the  rights  of  the  dty, 
as  to  the  common,  free  from  invasion,  and 
that  no  law  that  showed  the  power  of  the 
king  of  Spain  to  alienate  land  which  had  been 
dedicated  to  the  public  use  had  been  dted 
in  the  argument,  and  that  it  was  clear  that 
the  exercise  of  such  a  power  would  have 
violated  the  public  law  which  was  under- 
stood to  have  limited  the  exercise  of  the 
sovereign  power  In  this  respect  In  this  case 
the  Spanish  law  was  held  to  control  In  de- 
termining the  extent  of  the  right  of  the  pub- 
lic as  to  the  New  Orleans  quay,  parts  of 
which  had  been  granted  in  fee  by  Spanish 
offldals;  and  the  (pinion  shows  that  such 
grants  were  contrary  to  that  law,  as  con- 


tained In  the  Partidas  and  the  Recoi^ladon, 
the  former  of  which  compilations  was  pro- 
mulgated about  the  year  1343,  though  per- 
haps not  going  into  full  operation  till  1S05, 
and  the  latta-  about  1567.  Vide  Preface  to 
Moreau  &  Carleton's  Partidas.  Spain  had 
in  September,  1769,  established  the  Spanish 
laws  ov«  the  territory  of  Louisiana,  and 
there  was  never  any  suspension  of  these 
laws  there  until  the  United  States  acquired 
the  country,  not  even  during  the  brief  pa4od 
of  Napoleon's  title.  The  opinion  shows  that 
by  the  Spanish  law  the  things  which  belong 
separately  or  severally  to  the  commons  of 
cities  or  towns  are  places  where  the  fairs 
or  other  mentioned  things  are  held.  Including 
the  alluvions  or  sand  deposits  on  the  banks 
of  rivers  and  all  other  uncultivated  lands 
Immediately  contignous  to  dties,  and  race 
grounds  and  forests  and  pastures,  and  "all 
such  other  places  which  are  established  for 
the  common  use,"  (Partida  3,  law  9,  tit  20;) 
and  that  no  one  ought  to  erect  a  house  or 
other  building  or  works  in  the  squares  or 
commons,  nor  in  roads  which  belong  to  the 
commons  of  dties  or  towns  or  other  places, 
nor  take  possession  of  them  for  his  own 
particular  benefit  these  things  being  for 
the  advantag^e  or  convenience  and  common 
use  of  all,  and  that  sudi  works  must  be 
pulled  down  and  destroyed,  unless  the  cor- 
poration or  place  see  fit  to  retain  them  for 
Its  own  use,  and  use  the  revenue  from  the 
same;  It  bdng  declared  that  no  man  who 
has  erected  such  works  can  acquire  a  right 
thereto  by  prescription,  (Partida  3,  law  23, 
tit  32;)  and,  farther,  that  "our  pleasure  and 
will  is  to  preserve  their  rights,  rents,  and 
property  to  our  dties,  towns,  and  places, 
and  not  to  make  any  gift  of  anything  of 
them,  wherefore  we  command  that  the  gift 
or  gifts  which  we  may  make,  or  any  part  of 
them,  to  any  person  whatsoever,  are  not 
valid."  New  Recop.  pp.  6,  7,  tit  16,  law  1. 
It  was,  however,  held  that  the  king  of  Spain, 
like  the  king  of  France,  had  the  power  to 
give  permission  to  construct  buildings  on 
grounds  dedicated  to  public  use,  without  In- 
Jury  to  the  public  rights,  the  buildings  to  be 
so  constructed  that  no  one  should  be  Injured 
in  his  right  thereby,  (Partida  3,  law  3,  tit 
32;  Rodrlquez  15,  16;)  this  partida  reading: 
"If  a  man  begin  to  erect  a  new  edifice  In  the 
public  places  or  street  or  common  thrashing 
grounds  (exidos)  of  any  place,  without  the 
permission  of  the  king  or  of  the  council,  up- 
on whose  ground  he  builds  it,  then  any  one 
of  the  inhabitants  may  forbid  him  to  con- 
tinue the  work,  unless  the  person  forbidding 
be  an  orphan,  a  minor,  of  fourteen  years  of 
age,  or  a' woman,  for  they  cannot  do  It,  ex- 
cept where  some  new  work  Is  constructing 
upon  their  own  property."  And  It  is  observ- 
ed by  the  court  that  as  the  power  was  given 
to  the  king,  by  law,  to  grant  permission  to 
build  on  public  places,  it  would  seem  to 
follow  that  such  places  were  not  only  with- 
drawn from  commerce,  but  that  the  king 
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could  not  alien  tbem,  for  If  he  bad  the  power 
to  do  BO  In  an  nnlimlted  manner,  aa  over  the 
crown  lands,  It  would  Include  the  ezerdse  of 
every  minor  authority  over  them;  and,  fur- 
ther, that  the  permission  to  bnlld  on  the 
quay,  spedfled  in  the  oi^nlMi,  given  by  the 
governor  and  intendant,  imder  the  law  cited, 
was  not  considered  inconsistent  with  the 
public  use,  as  the  power  was  not  to  be  ex- 
ercised to  the  prejudice  of  third  parties,  but 
as  to  the  three  lots  to  which  grants  were 
issued,  it  must  be  admitted,  they  were  such 
a  final  disposition  of  the  property  as  was 
wholly  incompatible  with  the  public  right, 
both  the  fee  and  the  use  being  granted;  that 
there  was  no  difference  in  principle  between 
gronnd  dedicated  as  a  quay  to  public  use  and 
streets  and  alleys  of  a  town,  and  that,  as 
to  streets,  it  would  not  be  pretended  by  any 
one  that  the  king  could  have  rightfully  grant- 
ed them,  and  It  was  bdieved  that  a  public 
right  to  a  common  was  equally  beyond  the 
power  of  the  sovereign,  unless  he  disposed 
of  It  under  the  power  to  anftropriate  prop- 
erty to  the  natural  use,  and  then  compensa- 
tion must  be  paid.  It  is  also  declared  that 
the  kings  of  France  and  Spain  could  exercise 
a  Jurisdiction  in  the  nature  of  police  regula- 
tion over  this  common  and  other  places  sim- 
ilarly situated,  but  it  was  rightfully  exercised 
In  such  manner  as  not  to  encroach  upon  the 
public  use,  and  there  is  instanced  the  fact 
that  in  1770  the  Spanish  governor,  O'Reilly, 
established  a  regulation,  to  continue  during 
the  pleasure  of  his  maj^ty,  requiring  a  pay- 
ment of  six  dollars  by  each  boat  of  200  tons 
for  right  of  anchorage,  "established  and  des- 
tined to  the  keeping  In  repair  of  the  levee  <v 
dyke  which  does  contain  the  river  within  Its 
limits  In  the  whole  front  of  the  city." 

That  the  king  of  Spain,  in  the  exercise  of 
l)ls  great  power,  might  have  made  a  grant 
of  this  kind,  is  not  denied,  nor  need  it  be. 
That  such  a  grant  by  him  would  have  been 
contrary  to  his  laws  then  in  force  here,  and 
have  been,  pro  tanto,  a  repeal  of  the  same, 
or  a  case  of  special  exception  ft-om  their  ef- 
fect, is  clear;  and  evidence,  to  be  sufficient 
to  show  anthority  in  another  for  such  a  de- 
parture from  the  fundamental  law,  recogniz- 
ed by  him  as  operative  here,  must.  In  the  pres- 
ence of  such  fundamental  law,  establish  his 
action  in  the  premises.  Stuwly,  an  isolated  act 
of  a  subordinate,  that  is  in  conflict  with  a  gen- 
eral rule  representing  the  expressed  will 
of  the  superior,  cannot  be  held  to  be  evidence 
of  a  change  of  that  will.  There  is  In  the 
many  authorities  in  which  the -power  of  In- 
tendants  to  make  grants  of  land  is  discussed 
nothing  inconsistent  with  this  view.  In  none 
of  them  Is  the  exact  question  presented  here 
involved.  It  is  true  that  in  them  there  is 
assertion  that  the  king  and  his  governor  and 
Intendants  had  power  to  grant  the  shore  or 
land  which  was  land  subject  to  tidal  over- 
flow; yet  there  Is  not  to  be  found  anywhere 
anything  that  Justifies  the  conclusion  that  it 
waa  the  purpose  of  the  king  to  confer  upcm 
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intendants  the  power  to  make  ft  grant  like 
this,  not  of  land  subject  to  the  public  use  of 
the  waters  above,  but  a  permanent  monopoly 
of  the  right  to  build  wharves  over  the  entire 
front  of  his  only  city  on  the  gulf  of  Mexico 
east  of  the  Ferdldo,  and  covering  what,  un- 
der the  most  favorable  conditions  for  growth, 
might  be  deemed  its  possible  prospective 
growth  for  many  years.  As  stated  above,  a 
careful  review  of  the  royal  ordinances  and  the 
regulations  as  to  the  sale  and  other  disposition 
of  land  (of  the  more  modem  of  which  ordinan- 
ces an  instructive  statement  by  Judge  Mar- 
shall will  be  found  in  the  case  of  U.  S.  v. 
Clarke,  8  Pet  438,  the  wdlnances  and  regu- 
lations themselves  being  in  White's  Spanish 
Law  and  his  Land  Laws  of  California)  will 
satisfy  any  one  that  they  were  not  Intended 
to  authorize  a  grant  like  this,  or  the  reduc- 
tion of  public  waters,  or  even  the  land  under 
them.  Into  several  ownership,  or  to  confer 
upon  intendants  the  power  to  do  so.  There 
can  be  found  in  these  ordinances  and  regula- 
tions' nothing  that  can  reasonably  be  con- 
strued to  Indicate  an  Intent  upon  the  part 
of  the  king.  In  making  such  ordinances,  to 
modify  the  geuM'al  law  applicable  to  public 
waters,  nor  a  purpose  upon  the  part  of  the 
colonial  offidals  promulgating  the  regulations 
to  extend  them  beyond  those  lands  which 
were  intended  to  be  reduced  to  individual 
ownership,  and  constituted  the  crown  landtt 
or  royal  domain.  The  purposes  of  settle- 
ment, cultivation,  and  pasture  are  prom- 
inent in  all  these  ordinances  and  regulations, 
and  they  are  altogether  inapplicable  as  a 
system  for  Improving  a  port  by  granting 
rights  to  build  wharves,  or  promoting  the 
health  and  comfort  of  the  inhabitants 
through  bath  bouses,  or  even  to  a  system 
for  the  reduction  of  public  waters  and  the 
lands  covered  by  them  Into  several  owner- 
ship and  exclusive  individual  property.  Sucb 
improvement  of  a  port  and  promotion  of  the 
health  and  comfort  of  the  population  would 
have  called  for  regulations  protective  of  com- 
mo-ce  and  navigation,.  In  addition  to  dealing 
with  a  domain  of  an  entirely  different  char- 
acter ftom  that  to  which  the  ordinances  and 
regulations  referred  to  relate.  We  fall  to 
find  a  line  in  any  American  adjudication 
that  has  been  formulated  with  reference  to, 
or  can  be  regarded  as  an  authority  in  favor 
of,  the  exercise  of  the  poww  asserted  here 
by  Ramirez,  or  a  provision  of  Spanish  law, 
general  or  special,  that  supports  his  exercise 
of  the  power.  It  is  a  power  which,  in  its 
nature,  Is  not  incident  to  mere  authority  to 
dispose  of  crown  lands,  or  that  part  of  the 
royal  domain  which,  under  the  Spanish  law, 
was  well  understood  to  be  intended  for  reduc- 
tion to  several  ownership,  and  which  such 
ordinances  show  an  earnest  desire  upon  the 
part  of  the  king  to  settle  and  dispose  of. 
Conceding  that  the  king  had  the  jwwer  to 
regulate  the  use  of  such  waters,  yet  there 
Is  nothing  which  has  been  brought  to  our 
attention  that  tends  to  prove  that  be  had 
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confided  Oiia  power  of  regulation  to  tbe  In- 
tendant  Had  It  been  the  purpose  of  the 
king  that  aacb  Important  rights  as  are  at- 
tempted here  to  be  conferred .  upon  Pintado 
should  be  at  tbe  disposal  of  the  Intendant 
or  other  subordinate,  it  seems  reasonable, 
if  not  certain,  that  some  ordinance  or  other 
law  regulating  the  subject  would  have  been 
made,  and  be  extant  with  the  many  others 
made  specially  applicable  to. the  proTlnces. 
Their  absence  is  strong  evidence  that  it  was 
the  royal  purpose  to  Iceep  so  important  a 
function  as  that  of  granting  away  to  indi- 
viduals the  right  to  build  wharves  and  bath 
houses,  and  interfering  with  well-understood 
public  rights,  guarantied  by  the  general 
law,  within  his  own  immediate  controL  In 
tbe  absence  of  some  ordinance  changing  the 
general  law,  that  law,  as  it  Is  set  fortb  above, 
defined  the  rights  of  the  public  In  the  shore 
and  such  waters,  and  was  binding  on  the 
Intendant,  as  it  was  on  the  citizen.  In  those 
cases  In  which  the  power  of  officials  to  make 
larger  grants  of  land  have  been  sustained, 
(as  they  have  been  even  where  the  title  re- 
cited Inaptly  royal  orders  which  authorized 
only  more  limited  grants,)  the  courts  have 
been  able  to  resort  to  the  general  power 
given  them  to  dispose  of  the  crown  lands, 
and  the  friequent  or  usual  exercise  of  the 
same;  bat  here  there  Is  no  grant  of  general 
authority,  nor  any  instance  of  an  exercise  of 
it,  nor  any  special  authorization  of  the  kind. 
That  this  grant,  taking  from  tbe  king,  as  it 
did,  the  right  to  avail  lilmself  of  the  capital 
or  enterprise  of  any  citizen  at  any  time  to 
improve  the  ^rt  in  this  manner,  if  his  ma- 
jesty should  deem  it  wise  to  change  the  law 
to  that  end,  would  have  been  binding  on 
the  king,  we  find  nothing  to  support,  nor 
anything  to  encourage  a  belief  that  it  could 
have  received  his  royal  sanction  as  an  act 
of  grace.  On  the  contrary,  everything  hav- 
ing any  application  to  the  subject  that  has 
fallen  under  our  view  tends  to  the  conclu- 
sion that  It  was  not  only  without  authority 
of  law,  but  contrary  to  the  public  welfare, 
the  rights  of  the  king,  and  to  the  considera- 
tion which  his  laws  and  ordinances  evince 
for  his  subjects. 

In  addition  to  this  absence  of  any  law  ae 
rule  authorizing  such  a  grant  by  the  intend- 
ant or  other  local  officer,  the  solitary  char- 
acter of  this  grant  Is  strong  evidence  of  Its 
Illegality.  The  labors  of  counsel  and  the  iBt- 
vestigaUons  of  the  court  have  failed  to  find 
in  the  pretensions  of  numerous  claimants,  de- 
veloped by  the  acquisition  of  Louisiana,  Flor- 
ida, and  California,  any  claim  like  this. 
Though  we  see  that  the  (dd  mercantile  house 
of  John  Forbes  &  Co.  kept  a  wharf  at 
Pensacola,  which  was  excepted  from  the 
calls  of  this  grant,  yet  there  is  no  evidence 
that  tbare  was  ever  any  such  grant  of  a 
wharf  right  by  the  Spanish  authorities.  If 
it  be  said  that  the  absence  of  similar  grants 
finds  explanation  In  the  absence  of  a  neces- 
sity for  wharfs,  then  the  absence  of  such  ne- 


ceatdty  also  explains  the  want  «f  any  special 
law  or  rule  changing  the  general  law  as  to 
the  public  right  in,  and  use  of,  the  shore  and 
the  waters.  The  natural  conclusion  resulting 
from  such  absence  is  tliat  the  conditions  ex- 
isting here  dictated  that  the  use  of  the  shores 
and  waters  secured  to  the  public  by  tbe  gen- 
eral law  should  be  maintained.  No  such 
grant  or  exercise  of  authority  is  to  be  found 
elsewho-e  In  the  history  of  the  colonies  re- 
ferred to,  and  that  it  was  made  without  au- 
thority we  do  not  fed  any  doubt  We  do 
not  think  that  law  3  of  Utie  32  of  the  third 
Partida,  quoted  above,  authorized  this  grant 
It  was  not  the  inirpose  of  that  law  to  pvmlt 
subordinates  to  talce  from  the  king  for  all 
time  the  right  to  permit  persons  to  build 
houses  In  public  places,  or  to  grant  to  one 
individual  a  perpetual  monopoly  like  thls; 
nor  are  we  satisfied  that  it  applies  to  public 
waters  or  shores,  as  to  whicji  the  general 
law  gave  the  rights  Indicated  In  the  previous 
pages  of  this  opinion.  Including  that  of  build- 
ing huts  on  the  shore. 

There  is  moreover  in  the  history  of  this 
grant  nothing  that  favors  Its  validity.  Wc 
find  that  It  was  rejected  by  the  commission- 
ers aippolnted  under  the  act  of  congress  to 
Investigate  land  claims  In  West  Florida,  (3 
Am.  St  Papers,  118-120;)  their  conclusion 
being  that  the  grant  was  Invalid,  both  on  ac- 
count of  the  rights  of  commerce  appo-talning 
to  the  <dty  and  the  property  rights  Incident 
to  riparian  ownership,  whether  of  urban  or 
rural  lands,  and  the  rights  of  the  public  in 
the  use  of.  the  waters.  A  further  conclusion 
of  the  commissioners  also  was  that  there 
had  never  been  any  acttml  survey  of  any  of 
tbe  premises  granted  or  represented  by 
either  of  the  accompanying,  plana.  The  re- 
jection by  the  commissioners  of  this  water 
grant  was  sustained  by  the  congress  of  the 
United  States,  which  excepted  It  and  the 
grant  of  the  western  end  of  Santa  Rosa  Is- 
land, from  Its  confirmation  in  the  act  of  May 
23,  1S28,  (4  Stat  284,)  of  the  grants  repre- 
sented by  the  other  plans.  It  may  be  here 
observed  that  of  plan  A  the  report  of  the 
commissioners  says:  It  "embraces  the  point 
on  which  Fort  Arrulnado  stood,  on  the  west- 
em  side  of  the  island,  opposite  to  Fort  Carina 
De  Barrancas,  and  upon  which,  it  is  believed, 
tbe  Spanish  government  always  had  batter- 
ies erected  for  the  defense  of  the  entrance 
into  the  bay  of  Pensacola.  This  position 
seems  to  have  been  an  indispensable  a.\ixi\- 
lary  to  that  of  Barrancas,  and  could  not  be 
appropriated  to  any  other  purposes  but  those 
of  defense.  It  is  an  'arid  and  barren  space," 
as  described  In  the  certificate,  and  entirely 
unfit  for  cultivation.  Under  such  circum- 
stances. It  is  difficult  to  believe  that  the' 
Spanish  authorities  would  make  such  a  grant 
as  long  as  they  expected  to  retain  possession 
of  the  country." 

The  confirmation  by  congress  was  neces- 
sarily a  recognition  by  the  United  States  of 
the  authenticity  or  genuineness  of  the  paper 
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title  held  by  Pintado;  and  an  explanation  ot 
Bach  recognition.  In  the  abEMnce  of  any  from 
the  opinion  ot  the  commissioners,  is  doubtless 
to  be  found  in  the  fact  of  the  production  of 
the  original,  which  evldentily  bad  not  been 
seen  by  the  commisslonerB  whoi  they  jM'e- 
imred  their  opinion,  though  it  la  not  Improb- 
able, in  view  of  what  appears  in  their  state- 
ment of  the  evidence  adduced  before  them, 
that  It  was  subsequently  presented  to  them, 
and  that  there  was  an  unintentional  omis- 
alon  to  correct  the  stated  feature  of  their 
opinion.  It  la  certain,  however,  that  both 
commissioners  and  oongrea  concurred  in  the 
▼lew  that  this  water  grant  was  invalid;  and, 
althouich  no  Judicial  effect  can  be  given  to 
the  finding  of  either  body  as  concluding  the 
claimant,  it  must  be  taken  as  the  expression 
of  their  best  judgment,  carefully  formed 
when  these  matters  were  fresh,  under  a 
sense  of  great  responsibility,  and  we  have 
yet  to  find  anything  that,  to  our  judgment, 
seems  to  render  their  rejection  of  the  grant 
questionable. 

In  the  absence  of  the  reasons  npon  irhtrh 
the  district  Judge  of  the  United  States  rourt 
for  the  northern  district  of  Florida  iHUteil  bis 
Judgment  in  favor  of  the  defendant  In  the 
ejectment  suit  between  the  city  of  Pensa- 
cola  against  Endaldo  Pintado,  we  cannot  as- 
sent that  it  waa  npon  groimds  inconsistent 
with  the  views  we  have  advanced  in  this 
opinion. 

It  is  unnecessary  to  review  specially  the 
rulings  of  the  circuit  Judge  as  to  the  effect 
and  validity  of  thitr  grant,  or  to  pass  upon 
any  question  not  already  disposed  of.  Those 
rulings  are  irreconcilable  to  the  conclusions 
we  have  reached;  and  the  Judgment  must  be 
reversed,  a  new  trial  granted,  and  the  cause 
remanded  for  proceedings  consistent  herewith. 
There  will  be  Judgment  accordingly. 

MABRT,  J.,  (concurring.)  That  Ramfarei, 
the  tntendant,  had  no  authority  to  make  the 
l^ant,  as  construed  by  the  opinion  filed,  of 
the  land  and  water  Involved  in  this  suit,  and 
that  to  this  extent  his  act  was  contrary  to 
all  Spanish  law  and  the  rules  for  the  gov- 
ernment of  the  king's  subjects,  known  to  us 
and  in  force  in  the  Flixldaa  at  the  time,  I 
am  satisfied  are  correct  conclusions 

I  do  not  feel  satisfied  that  the  grant  did  not 
undertake  to  vest  in  Pintado  a  greater  estate 
than  that  shown  by  the  construction  adopted, 
bnt  I  am  satisfied  that  the  grant  did  invest 
Urn  with  the  estate  to  the  extent  the  con- 
struction gives,  and  that  Ramires  had  no  an- 
thority  tQ  make  it 


(S3  71a.  301) 

RETNOIiDS  et  al.  t.  STATB. 
(Supreme  Covtt  of  Florida.    March  1,  1884.) 

HOMIOIDB  —  HaNBI^AOOHTKB  —  APPBAL  —  BiLL  OF 
EXCBPTIONS  —  ONB0TI088   TO    GbAND  JCBOB— 

Waivbr. 

1.  On  a  trial  for  a  homicide  committed  on 
Deoember  24,  1801,  the  Judge  charged  the  jnry 


that  there  were  no  degrees  of  manslaughter. 
This  was  error,  a*  the  provision  of  the  Revised 
Statutes  (section  2384)  defining  and  prescribing 
the  panisiiment  for  manslaughter  has  oo  appli- 
cation to  offenses  committed  before  the  day 
such  statutes  took  effect,  vis.  June  13,  1802. 

2.  The  transcript  of  the  bill  of  exceptions 
found  to  be  so  interlined  and  in  such  a  condi- 
tion that  the  court  Is  unwilling  to  recognize  It 
for  tlie  purpose  of  consitleriog  rulings  of  the 
trial  judge  as  to  testimony. 

8.  Affidavits  used  at  nisi  prias  on  a  motion 
for  a  new  trial  cannot  be  considered  by  the 
appellate  court  unless  they  are  incorporated 
into  a  bill  of  exceptions. 

4.  The  fact  that  one  of  twelve  grand  jnrors 
who  concurred  in  finding  an  indictment  under 
the  act  of  June  8,  1881,  was  not  a  competent 
gland  juror,  is  waived  by  not  pleading  such 
fact  in  abatement.  It  cannot  be  taken  advan- 
tage of  by  motion  In  arreitt  of  judgment,  sup- 
ported by  affidavit. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Baker  county;  R. 
U.  Call,  Judge. 

Qeorge  Reynolds  and  others  were  c<mvlct- 
ed  of  manalaughter,  and  bring  error.  Re- 
versed. 

P.  W.  Pope  and  W.  P.  Ward,  for  plaintiffs 
In  error.  William  B.  Lamar,  Atty.  Gen.,  for 
the  State; 

RANET,  C.  J.  George  Reynolds,  James 
Reynolds,  Jesse  Greek,  and  Willis  Hodges 
were  Indicted  at  the  spring  term,  1803,  ot 
Baker  coimty  circuit  court,  for  the  mtu-der 
of  James  Sweat  on  the  24th  day  of  Decem- 
ber, 1801;  George  Reynolds  being  charged 
as  principal  In  the  first  degree,  and  the  oth- 
ers as  principals  In  the  second  degree.  The 
state  having  severed  as  to  Hodges,  the  other 
defendants  were  put  on  trial  tiefore  a  Jury, 
and  the  verdict  returned  was  that  they  were 
"guilty  of  manslaughter;"  and,  motions  in 
arrest  of  Judgment  and  for  a  new  trial  hav- 
ing been  refused,  the  circuit  court  sentenced 
the  prisoners  to  imprisonment  In  the  state 
prison  at  hard  labor  as  follows:  George 
Reynolds  for  four  years,  and  James  Reyn- 
olds and  Jesse  Greek  each  for  two  years. 

Among  other  charges  given  and  excepted 
to,  and  now  urged  as  ground  for  a  reversal, 
was  the  following:  "There  are  no  degrees  of 
manslaughter."  In  view  of  the  time  at  which 
the  killing  is  shown  by  the  evidence  to  have 
been  done,— December  24,  1801,— this  charge 
was  erroneous,  and  should  not  have  been 
given.  It  Is  true  that  since  the  time  that 
the  Revised  Statutes  became  operative, 
which  vras  June  13,  1802,  there  have  been  no 
degrees  of  manslaughter  in  Florida,  but  firom 
August  6,  1808,  up  to  the  day  Just  mentioned, 
there  were  four  degrees  of  manslaughter, 
punishable  as  follows:  The  first  degree  by 
Imprisonment  in  the  state  penitentiary  for  a 
term  of  not  less  than  seven  years;  the  seo- 
ond  degree  for  not  more  than  seven,  nor  less 
than  four,  years;  the  third  degree  for  not 
more  than  fotir,  nor  less  than  two,  years; 
the  fourth  degree  by  Imprisonment  In  the 
state  penitentiary  for  two  years,  or  by  Im- 
prisonment In  a  county  JaU  not  exceeding 
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one  year,  w  by  a  fine  not  exceeding  |1,000, 
or  by  both  such  fine  and  imprisonment.  The 
punishment  prescribed  by  the  Revised  Stat- 
utes for  manslaughter,  as  this  offense  is  now 
generally  defined,  as  well  as  for  the  acts  spe- 
cially declared  to  be  manslaught^,  Is  impris- 
onment in  the  state  prison  not  exceeding 
twenty  years,  or  imprisonment  in  the  county 
Jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  $5,000.     Section  2384. 

"Manslaughter,"  as  defined  by  the  section 
of  the  revision  just  mentioned,  is  the  killing 
of  a  human  being  by  the  act,  procurement, 
or  culpable  negligence  of  another,  In  cases 
where  such  killing  shall  not  be  Justifiable  or 
excusable  homicide  nor  murder.  There  are 
also  some  special  cases  of  homicide  which 
are  declared  to  be  manslaughter.  Rey.  St. 
H  2385-2392.  Changes  have  been  made  as 
to  murder,  as  will  appear  from  Marshall  v. 
State,  32  Fla.  462,  14  South.  92,  and  the  stat- 
utes there  referred  to.  The  definitions  of 
the  several  degrees  of  manslaughter  as  they 
existed  prior  to  the  revision  are  to  be  found 
in  McClellan's  Digest,  (pages  351-353;)  and 
on  the  first  of  these  pages,  prior  to  making 
such  subdivision,  the  killing  of  one  human 
being  by  the  act,  procurement,  or  omission 
of  another  is,  in  etFect,  declared  to  be  man- 
slaughter when  it  is  neither  Justifiable  nor 
excusable  bomldde  nor  murder,  which  three 
grades  of  homicide  are  also  defined  in  the 
same  chapter,  (pages  350,  351,  353,  354.) 

It  Is  provided  by  secUon  2353,  Rev.  St.,  that 
no  offense  committed,  and  no  penalty  and  for- 
feiture incurred,  prior  to  the  taking  effect 
of  these  Revised  Statutes,  shall  be  affected 
thereby,  and  no  prosecution  had  or  com- 
menced shall  be  abated  thereby,  except  that, 
when  any  punishment,  forfeiture,  or  penalty 
shall  have  been  mitigated  by  the  provisions 
of  these  Revised  Statutes,  such  provisions 
shall  apply  to  and  control  any  judgment' or 
sentence  to  be  pronounced,  and  all  prosecu- 
tions shall  be  conducted  according  to  the  pro- 
visions of  law  in  force  at  the  time  of  such 
further  prosecution  and  trinl  applicable  to  the 
case.  In  our  Judgment,  the  criminal  law  de- 
fining the  different  grades  of  unlawful  homi- 
cide, including  that  as  to  manslaughter,  that 
was  In  force  here  on  the  24th  day  of  Decem- 
ber, 1891.  Is  the  law  by  which  the  guilt  of 
the  accused  was  to  be  ascertained,  and,  in 
view  at  least  of  the  different  grades  of  man- 
slaughter and  their  definitions,  the  same  Is 
true  as  to  the  punishment  to  be  Inflicted.  In 
MathlB  y.  State,  31  FU.  291,  12  South.  681, 
we  held  that  the  right  to  peremptorily  chal- 
lenge Jurors  appertains  to  the  remedy  or  pro- 
cedure under  which  prosecutions  are  conduct- 
ed, and  was  not  of  the  essence  of  the  of- 
fense itself;  and  that  the  legislature  could  at 
any  time  change  the  law  as  to  any  such  mat- 
ter, and  make  It,  as  changed,  apply  to  the 
prosecution  of  previous  offenses,  as  well  as  to 
tliose  of  subsequent  occurrence;  and  that  In 
doing  so  there  was  no  violation  of  the  pro- 
vision of  section  32  of  article  3  of  the  consti- 


tution that  "the  repeal  or  amendment  of  any 
criminal  statute  shall  not  affect  the  prosecu- 
tion or  pimishment  of  any  crime- committed 
before  such  repeal  or  amendment"  Tbe 
same  principle  was  property  enforced,  also, 
in  the  cases  of  Hall  y.  State,  31  Fla.  178,  12 
South.  449;  Lovett  y.  State,  31  Cla.  164,  12 
South.  452;  Murphy  y.  State,  31  Fla.  166,  12 
South.  453,— where  section  2383,  Rev.  St, 
which  requires  that  the  verdict  under  an  In- 
dictment for  murd»  shall  specify  the  degree 
of  unlawful  homicide  of  which  the  accused 
may  be  found  guilty  was  not  complied  with. 
In  Brown  v.  State,  31  Fla.  207,  12  Soutb. 
640,  the  decision  waa  that  offenses  commit- 
ted prior  to  the  time  that  the  Revised  Stat- 
utes became  operative  remain  offensee  undo* 
the  statutes  which  punished  them  at  the  time 
of  their  commission,  and  that  such  was  the 
express  purpose  of  section  2353,  Rev.  St  In 
Blue  V.  State,  32  Fla.  63,  13  South.  637.  an 
act  of  1885  punished  the  offense  of  carrying 
arms  secretly  by  imprisonment  not  exceeding 
six  months,  or  by  fine  not  exceeding  $100. 
The  circuit  court  ot  any  county,  where  there 
was  no  criminal  court  of  record  or  county 
court,  had  exclusive  Jurisdiction  of  all  viola- 
tions of  the  act  An  act  of  1893  amended 
the  act  of  1886  by  making  the  punishment 
imprisonment  not  exceeding  tbree  months,  or 
fine  not  exceeding  $100,  or  both  such  fine  and 
imprisonment;  and  It  was  held  that  the  effect 
of  this  amendment  was  to  give  Justices  of 
the  peace,  in  any  county  where  there  was  no 
such  criminal  or  county  court  trial  Jurisdic- 
tion of  all  violations  of  the  statute  occurring 
subsequently  to  the  amendatory  act,  but  that 
the  exclusive  Jurisdiction  of  all  offenses  com- 
mitted prior  to  the  am^idment  remained  in 
the  circuit  court  by  virtue  of  the  provision  of 
the  constitution  given  above.  In  the  opinicHi 
it  is  said  that  the  old  statute  stands,  under 
section  32  of  article -3  of  the  constitution,  as 
to  oflendlngs  under  it;  and  of  course  the  cir- 
cuit court  retains  its  Jurisdiction,  there  being 
no  express  or  implied  abrogation  of  its  Juris- 
diction, nor  any  grant  of  Jurisdiction  to  Jus- 
tices of  the  peace,  or  to  any  other  tribonal. 
of  such  former  cases. 

The  plaintiffs  In  error  are  triable  under  the 
law  that  defined  the  criminal  character  of 
any  homicide  which  they  may  have  commit- 
ted on  the  night  before  Christmas,  1891;  and 
there  being  no  leglslatirat  mitigating  the  pun- 
ishment prescribed  by  that  law,  it  as  in 
Brown  V.  State,  supra,  is  unnecessary  to  de- 
cide whether  the  constitutional  provision  men- 
tioned precludes  any  such  mitigation. 

2.  As  to  all  grounds  of  motion  for  a.  new 
trial  based  upon  rulings  as  to  testimony,  we 
are  constrained  to  say  that  the  bill  of  excep- 
tions is  so  Interlined,  and  in  such  condition, 
that  we  are  unwilling  to  recognize  it  as  prop- 
er evidence  of  what  testimony  was  adduced 
on  the  trial.  We  cannot  establish  such  a 
precedent.  Without  noticing  other  errors  to 
the  consideration  of  which  a  bill  of  excep- 
tions Is  necessary,  we  will  observe  that  affl- 
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davits  used  at  niti  prlos  on  a  motion  for  a 
new  trial  cannot  be  considered  hy  the  appel- 
late court  unless  they  are  Incorporated  into 
a  bill  of  exceptions;  and,  further,  that  it  is 
not  to  be  anticipated  that  any  whisky  will 
reach  the  Jury  on  the  next  trial,  or  that  the 
jury  will  use  the  Revised  Statutes,  or  any 
other  law  books.  Johnson  t.  State,  27  Fliu 
245,  9  South.  206. 

3.  The  ground  of  the  motion  In  arrest  of 
judgment,  as  entered  in  the  trial  court.  Is 
that  the  Indictment  on  which  the  defendants 
were  tried  and  convicted  is  defective  and 
void,  In  that  It  was  found  by  a  grand  Jury 
consisting  of  only  twelve  men,  and  of  which 
the  assent  of  only  eight  was  required  to  find 
an  indictment  In  English  v.  State,  31  Fla. 
340, 356, 12  South.  CS9,  and  Donald  v.  State,  31 
Fla.  255,  12  South.  605,  the  statute  of  June 
8,  1891,  under  whldi  this  indictment  was 
found,  was  considered,  and,  in  so  far  as  it 
provided  that  a  grand  Jury  should  consist  of 
twelve  members,  was  held  to  be  operative 
and  separable  from  the  void  clause  as  to 
eight  members  being  sufScient  to  find  an  in- 
dictment It  wUI  be  observed  that  the  mo- 
tion does  not  go  to  the  extent  of  asserting 
that  less  than  twelve  concurred  in  the  find- 
ing now  nnder  consideration;  yet.  If  It  did, 
the  fact  that  less  than  twelve  concnrred  In 
the  finding  could.  In  the  absence  of  an  afOrma- 
tlve  showing  to  that  effect  in  the  return  of 
the  finding,  be  taken  advantage  of  only  by 
plea  in  abatement  Kitrol  y.  State,  9  Fla. 
9;  Gladden  v.  State,  18  Fla.  623,  630;  Buis 
roughs  V.  State,  17  Fla.  643;  Ellis  v.  State, 
25  Fla.  702,  6  South.  768;  Bx  parte  Warrls, 
28  Fla.  371,  9  South.  718;  Donald  v.  State, 
31  Fla.  255, 262, 12  South.  695, 697.  It  Is  argued 
before  us  that  it  was  brought  to  the  atten- 
tion of  the  trial  court,  by  affidavits,  that  <Bie 
of  the  grand  Jurors  was  related  to  the  de- 
ceased within  the  prohibited  degrees,  and  that 
consequently  the  indictment  was  found  by  less 
than  twelve  legal  grand  jurors.  Any  such 
alleged  defect  in  the  grand  Jury  was  waived 
by  not  pleading  it  in  abatement  of  the  Indict- 
ment The  authorities  cited— 1  Blsb.  O. 
Proc.  S  8r)4,  and  People  v.  Roberts,  6  Cal.  214 
—do  not  sustain  the  idea  that  a  defect  reach- 
ing 80  far  as  not  to  leave  the  legality  of 
twelve  of  the  grand  Jury  unquestioned  need 
not  be  taken  by  plea  in  abatement;  nor  can 
we  discover  any.  good  reason  for  the  distinc- 
tion. Of  course,  motions  In  arrest  of  judg- 
ment go  only  to  defects  In  the  record  proper, 
and  not  to  matters  in  pals  presented  by  affi- 
davit merely,  nor  to  any  matter  whose  con- 
sideration by  an  appellate  court  it  Is  the  sole 
office  of  a  bill  of  exceptions  to  secure.  Lovett 
v.  State,  29  Fla.  356,  11  South.  172;  Brown 
y.  State,  29  Fla.  543,  10  South.  736;  Jwdan 
V.  State,  22  Fin.  628;  Mcaerkin  v.  State,  20 
Fla.  879;  Sedgwick  v.  Dawkins,  18  Fla.  355; 
Hyer  v.  Vaughn,  Id.  647. 

The  Judgment  !•  reversed,  and  a  new  trial 
granted. 


08  Fla.  2St) 
ICAJEtXIN  V.  JOHNSON,  Tax  CoUector. 
(Supreme  Court  of  Florida.    Feb.  20,  1894.) 

Statutkb-^Enaotiient — ^TlTLB  TO  AOT. 

The  failure  of  the  commiasioners  to  in- 
elude  in  the  revision  <^  the  statutes  submitted 
b^  them  to  the  legislature  of  1891  certain  pro- 
visions of  statutory  law  in  force  at  the  nme 
did  not  affect  the  power  of  the  legislature  to 
provide,  in  the  statute  of  that  year  entitled  "An 
act  to  enact  the  Revised  Statutes,  and  to  pro- 
vide for  the  printing,  sale  and  distribution 
thereof,"  that  such  omitted  provision  should  be 
added  to  the  draft  of  such  revision,  and  be  a 
part  thereof,  nor  did  it  render  the  title  of  the 
act  insufficient  as  an  expression  of  the  subject 
of  the  act,  including  such  omitted  provisions. 
(Syllabus  by  the  CJourt.) 

Eiror  to  circuit  court,  Duval  county;  R. 
Bi.  Call,  Judge. 

Action  in  mandamus  by  John  H.  Martin  to 
compel  J.  E.  Johnson,  tax  collector,  to  Issue 
to  plaintiff  a  retail  liquor  license.  There  was 
judgment  for  defendant,  and  plalntifC  brings 
error.    Affirmed. 

Walker  &  L'Bngle,  for  plaintiff  in  error. 
Oooper  &  Cooper,  for  defendant  In  error. 

RANEY,  G.  J.  This  Is  a  proceeding  in 
mandamus,  conducted  not  in  conformity  to 
the  proper  procedure  In  such  cases,  In  which 
Martin  se^u  to  compel  the  defendant  In  er- 
ror, the  tax  collector  of  Duval  county,  to  de- 
liver to  him  a  llcenae  aa  a  retail  liquor  dealer 
in  election  district  19  of  Duval  county;  he 
having  tendered  the  amount  of  money,  $750, 
payable  to  the  state  and  county  for  a  state 
and  county  license.  The  sole  ground  of  the 
refusal  of  the  tax  collector  to  comply  with 
the  demand  is  that  Martin  has  not  complied 
with  sections  865-868,  Indnalye,  of  the  Re- 
vised Statutes.  These  sections  provide,  in 
effect,  that  such  a  license  shall  not  be  issued 
to  any  person,  without  his  having  obtained 
a  permit  to  sell,  from  the  board  of  county 
commissioners  of  the  county  where  the  busi- 
ness Is  to  be  done,  which  permit  is  to  be  Is- 
sued at  a  regular  meeting  of  the  board,  and 
upon  an  application  signed  by  a  majority  of 
the  registered  voters  of  the  election  district 
in  which  the  business  la  to  be  conducted, 
which  application  has  to  be  published  for  a 
period  and  in  a  manner  prescribed  by  such 
sections.  It  Is  not  denied  that  Martin  has 
nev»  complied  with  the  requirements  of 
these  sections,  but  the  contention  Is  that  the 
sections  themselves,  owing  to  the  manner 
of  their  enactment, .  are  of  no  legal  effect 
They,  with  section  869  of  the  same  revision, 
were  enacted  as  a  part  of  section  7  of  the 
statute  approved  June  8,  1891,  and  entitled: 
"An  act  to  enact  the  Revised  Statutes  of  the 
State  of  Florida,  and  to  provide  for  the 
printing,  sale  and  distribution  thereof."  In 
the  year  1883  a  statute  containing  provisions 
of  substantially  the  same  Import  as  the  stated 
sections  was  adopted,  and  it  remained  in 
force  at  the  time  of  the  enactment  of  the 
mentioned  statute  of  June  8,  1891.   The  com- 
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mlBslon  of  revlBOs,  In  the  exercise  of  the 
discretion  given  them  by  the  act  of  1886,  to 
recommend  the  repeal  of  existing  statutory 
law,  had  made  such  recommendation  as  to 
the  provisions  of  the  act  of  1883,  by,  at 
least,  not  Including  them  in  the  revision,  as 
it  was  submitted  by  them  to  the  legislature 
of  1891;  but  the  legislature,  not  agreeing 
with  the  revisers  as  to  the  advisability  of  re- 
pealing the  regulationa  referred  to,  enacted 
the  matter  of  the  named  sections  of  the  re- 
vision. The  language  of  section  7  of  the 
act  of  1891,  preceding  the  provisions  now 
under  consideration.  Is  that  the  following 
sections  shall  be  added  to  the  draft  or  re- 
vision submitted  by  said  commissioners,  and 
shall  be  deemed  and  taken  as  part  of  the  re- 
vision and  the  law  of  the  state,  as  provided 
in  section  1;  and  section  1,  referred  to,  or- 
dains that  the  accompanying  general  revi- 
sion of  the  public  statutes  of  Florida,  revised 
and  reported  by  the  commissioners  under  an 
act  entitled  "An  act  to  provide  for  the  re- 
vision and  consolidation  of  the  public  stat- 
utes of  this  state,"  be,  with  the  omissions, 
alterations,  and  additions  from,  of,  and  to 
the  same,  set  forth  in  sections  6,  6,  and  7, 
and  the  same  Is  hereby  enacted  as  statute 
law,  under  the  title  of  the  "Revised  Statutefl 
of  the  Smte  of  Flor:da."  The  objection  urged 
as  faml  to  the  sections  of  the  revision  in- 
volved here  is  based  on  the  provision  of  the 
constitution  that  each  law  enacted  by  the 
legislature  shall  embrace  but  one  subject, 
and  matter  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  tn 
the  title.  Section  16,  art.  3,  of  the  constltu< 
tlon.  It  is  not  contended  that  the  organic 
law  cited  is  offended  In  any  way  by  any  of 
these  provisions  of  the  revision  which  were 
recommended  by  the  commissioners,  but  it  is 
urged  that,  as  the  sections  now  under  con- 
sideration -wen  not  so  recommended,  they 
could  not  be  enacted  except  by  separate 
statute  conforming  to  the  stated  constitution- 
al provision.  The  proposition,  considering 
the  facts  of  the  case,  is  nothing  more  or  less 
than  that  these  provisions  could  not  be  re- 
tained, either  In  their  original  or  a  modified 
form  as  a  part  of  our  statutory  law,  and  in- 
corporated in  the  Revised  Statutes,  without 
the  consent  of  the  revisers,  manifested  by 
their  having  Included  them  in  the  revision 
submitted  to  the  legislature.  In  Matbls  v. 
State,  31  Fla.  291,  12  South.  681,  where  the 
legality  of  the  enactment  of  the  Revised 
Statntes  is  fully  considered.  It  Is  distinctly 
held  that  no  power  was  attempted  to  be 
given,  or  conld  have  been  given,  to  the  com- 
missioners, to  make  or  repeal  any  existing 
law,  and  that  the  essential  requirements  of 
the  constitution  as  to  there  being  a  bill  with 
an  enacting  clause,  and  a  title  embracing 
but  one  subject  and  matter  properly  con- 
nected therewith,  were  sufficiently  complied 
with  In  the  passage  of  the  above  act  of  1891, 
adopting  the  Revised  Statutes.  Of  course,  it 
was  never  intended  that  the  title  of  an  act 


revising  our  statute  law,  as  contemplated  by 
the  constitution,  (section  17,  art  3,)  should 
contain  an  expression  of  each  subject  to 
which  the  laws,  as  revised,  related,  nor  is 
It  so  contended;  and  it  Is  beyond  question 
that  the  duties  of  the  commissioners,  and 
their  exercise  of  the  same,  were  In  no  way 
a  limitation  upon  the  lawmaking  power.  The 
legislature  bad  the  same  authority  to  retain, 
with  or  without  revisory  additions  or  cor- 
rections, what  the  commissioners  did  not  rec- 
ommend, as  it  bad  to  reject  what  they  rec- 
ommended. The  title  of  the  act  adopting  tbe 
Revised  Statutes,  as  has  been  held  in  the 
case  cited,  is  sufficient  for  any  such  statute, 
and  to  cover  any  matter  Included  therein, 
whether  approved  or  disapproved  by  the 
commissionerB.  Tbe  case  made  by  the  plain- 
tiff In  error,  particularly  in  view  of  the  de- 
cision cited,  is  altogether  without  merit. 
The  Judgment  is  affirmed. 


(n  Fla.  an 

JACKSONVILLE.  T.  &  K.  W.  KY.  CO.  v. 
HARIllS. 

(Supreme  Court  of  Florida.     Feb.  13,  1894.) 

Railroad  Compjcnibs  —  Kiixixo  op  Aximam  — 

NuTICB  —  EtIDEN-CB  —  INSTROCTIOHS  —  NbOU- 

OENCB— Failure  to  Fbncb  Tback. 

1.  A  letter  from  an  owner  of  live  stock  to 
a  railroad  company,  nciifying  it  of  the  killinj; 
of  bis  stock  by  n  train,  giving  also  the  time  and 
place  of  the  killing,  and  expressing  a  desire  to 
be  informed,  as  early  as  poB8il>le,  what  tbe  com- 
pany will  pay  him  for  the  stock,  is  not  inadmis- 
sible as  evidence  of  notice  and  claim  for  dam- 
ages under  the  statute  making  railroad  compa- 
nies that  fail  to  erect  and  maintain  fences  suf- 
ficient to  turn  and  exclude  all  live  stock  from 
their  railroads,  with  stock  guards  at  certain 
crossings,  on  account  of  the  omisrion  of  the  let- 
ter to  state  the  amount  of  the  damage  claimed: 
nor  is  a  letter  stating  the  amount  claimed  inad- 
missible because  it  was  not  written  at  the 
time  of  the  killing,  nor  until  75  days  after,  or 
because  it  offers  to  take  less  than  the  owner 
believes  he  was  entitled  to.  The  two  letters 
held  to  constitute  ample  notice  and  presenta- 
tion of  claim  under  the  statute. 

2.  Where  an  instruction  is  not  calculated 
to  mislead  the  jury,  although  not  a*  full  or  spe- 
cific as  it  might  be,  and  no  request  has  been 
made  for  a  fuller  instruction,  no  advantage  can 
be  taken  by  the  losing  party  on  account  of  such 
deficiency. 

3.  It  cannot  be  assumed,  as  a  matter  of 
law,  that  the  general  attorney  of  a  railroad 
company  is  not  a  proper  officer  or  agent  to 
notify  and  present  a  claim  to  for  damages  to 
live  stock  under  the  railroad  fence  law,  where 
the  company  has  neither  attempted  to  ^ow 
that  he  was  not  such,  nor  made  any  objection 
to  proof  of  demand  upon  him,  on  the  ground 
that  he  was  not  such  officer  or  agent 

4.  The  railroad  fence  statute  requires  no- 
tice of  claim  to  be  given  "to  any  general  agent 
or  officer  of  such  corporation  or  person,  or  to 
any  station,  depot  or  other  a)^nt  or  officer  act- 
ing for  said  corporation  in  the  county  where 
the  live  stock  was  killed  or  injured.  Beld, 
that  the  words  subsequent  to  the  word  "officer." 
where  it  appears  the  second  time,  do  not  qual- 
ify any  of  the  preceding  words  except  tho8<- 
after  the  wprd  "person." 

5.  The  general  requirement  of  the  railroad 
fence  statute,  wherever  the  act  is  operative, 
is  the  erection  and  maintenance,  on  both  sides 
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of  any  niUroad,  of  rabBtantial  fences  sufficient 
to  ezdad»  or  tnrn  from  the  roads  oil  live  stock, 
or  at  least  such  steels  as  are  orderly  or  not 
shown  to  be  breachy,  with  the  limitation,  how- 
ever, that.  In  lien  of  fences,  stock  |;uard8  shall 
be  erected  and  maintained  at  public  crossings, 
and  at  such  other  crossings  as  may  be  neces- 
sary for  the  use  of  owners  or  tenants  of  land 
adjoining  a  railroad.  Where  there  is  no  cross- 
ing of  the  character  indicated,  the  duty  is  to 
maintain  a  fence  of  the  required  character; 
and,  as  between  the  owner  of  stock  and  the 
company,  a  gap  and  bars  are  to  be  regarded 
as  a  fence,  and  kept  in  the  condition  necessary 
to  serve  all  the  purposes  of  a  prescribed  fence. 
It  seems  that  where  a  company  has  erected  a 
8\ifficient  fence,  and  it  is  thrown  down  with- 
out the  company's  knowledge,  by  the  act  of 
God,  or  by  strangers  without  the  company's 
knowledge  or  consent,  the  law  accords  to  the 
company  a  reasonable  time  for  ascertaining  the 
fact  and  restoring  the  fence;  and  if  any  dam- 
age is  caused  by  the  fence  being  thus  down, 
before  there  has  been  a  reasonable  time  for  the 
company  to  restore  it  after  being  so  aware,  or 
for  learning  of  its  being  down  and  restoring  it, 
the  company  will  not  be  liable;  and  a  doctrine, 
at  least  somewhat  similar,  is  applicable  where 
bars  or  gates  at  a  crossing  are  left  open  with- 
out the  company's  consent  or  fault. 

6.  Where  there  is  a  gap,  with  bars,  in  a 
railroad  fence,  at  a  place  where  there  is  no  pub- 
He  or  other  authorized  crossing,  and  the  gap  is 
used,  with  the  knowledge  'of  the  company,  by 
persons  supplying  the  company  with  wood  un- 
der contract,  and  engaged  In  bauliug  the  same 
to  a  wood  rack  on  the  road,  to  be  used  by  the 
company's  engines,  and  such  bars  are  left  down 
by  such  persons  so  engaged,  and  live  stock  pass 
through  the  gap,  and  go  onto  the  road  and  are 
killed,  the  persons  so  leaving  the  bars  down 
cannot  be  regarded  as  strangers  to  the  com- 
pany, but  their  acts  will  be  regarded  as  the 
act  of  the  company,  and  it  will  be  held  liable 
for  the  damage  resulting  to  the  owner  of  the 
stock. 

7.  A  declaration  alleging  that  the  railroad 
company,  did  not  maintain  fences  on  the  sides 
of  its  railroad  sufficient  to  exclude  and  turn 
live  stock  therefrom,  by  means  whereof,  and 
for  the  want  of  such  fences,  two  horses  of  the 
plaintiff,  without  default  or  negligence  on  his 
part,  strayed  and  went  on  such  railroad,  de- 
scribing the  point,  at  which  place  such  a  fence 
was  necessary  to  exclude  and  turn  live  stock, 
which  place  was  not  In  a  town  or  city,  nor  at 
any  crossing  authorized  by  the  statute,  using 
its  language  in  describing  the  same,  and  that, 
said  horses  so  being  on  said  railroad  at  the 
place  stated,  a  certain  engine  ran  upon  and  kill- 
ed said  horses,  giving  their  value,  is  good  as 
against  a  motion  for  arrest  of  judgment  on 
the  ground  that  the  declaration  does  not  show 
that  the  damage  was  caused  by  a  failure  to 
erect  and  maintain  fences  or  stock  guards. 

(Syllabus  by  the  Court) 

Appeal  from  drcnit  court,  Volusia  county; 
John  D.  Broome,  Judge. 

Action  by  Stephen  Harris  against  the  Jadc- 
sonvlUe,  Tampa  &  Key  West  Railway  Com- 
pany to  recover  the  value  of  animals  killed 
by  defendant  Plaintiff  bad  Judgment,  and 
defendant  appeals.    Affirmed. 

The  facts  appear  In  the  following  state- 
ment by  RANEY,  C.  J.: 

The  declaration,  after  stating  that  the  de- 
fendant was  a  railroad  corporation  under  the 
laws  of  the  state,  operating  a  line  of  railroad 
In  Volusia  county  on  June  28,  1888,  avers 
that  the  company,  not  regarding  the  statute 
in  such  case  made  and  provided,  did  not 
then  and  there  maintain  fences  on  the  sides 


of  its  railroad  sufficient  to  exclude  and  turn 
live  stock  therefrom,  by  means  whereof,  and 
for  the  want  of  such  fences,  two  horses  of 
the  plaintiff,  without  any  default  oe  negli- 
gence on  the  port  of  plaintiff,  then  and  there 
strayed  and  went  upon  the  said  railroad  at  a 
certain  place  In  township  14  S.  of  range  28 
B.,  in  said  county,  at  which  place  such  fence 
was  then  necessary  to  exclude  and  turn  live 
stock  from  said  railroad,  and  not  where  the 
said  railroad  then  ran  through  a  town  or  city, 
nor  at  a  public  crossing,  nor  at  a  crossing 
necessary  for  the  use  of  owners  or  tenants  of 
lands  adjoining  said  railroad;  and  the  said 
horses  so  being  on  the  said  railroad  there,  to 
wit,  at  the  place  in  that  behalf  aforesaid,  a 
certain  engine  and  cars  of  the  defendant, 
then  driven  and  governed,  by  divers  agents 
of  the  defendant  on  the  said  railroad,  then 
and  there  ran  and  struck  upon  said  horses, 
and  thereby  said  horses,  each  of  the  value  of 
$200,  were  Idlied,  and  whoUy  lost  to  the 
plalntifF;  that  more  than  30  days  prior  to  this 
action  plaintiff  gave  notice  and  presented  his 
claim  in  writing  for  the  damage  sustained 
by  the  plaintiff  by  the  killing  of  said  horses, 
08  aforesaid,  to  a  general  officer  of  the  de- 
fendant, in  the  county  aforesaid,  but  the  de- 
fendant failed  to  pay  such  claim  for  the  space 
of  30  days  thereafter,  and  has  ever  since 
failed  and  refused  to  pay  such  claim,  or  any 
part  thereof,— and  concluding  properly. 

The  defendant  pleaded:  First,  not  guilty; 
second,  that  it  had  and  did  provide  and 
maintain  fences  on  the  side  of  its  track  at  the 
places  and  points  named  in  the  declaration, 
sufficient  to  exclude  and  turn  live  stock  there- 
from; third,  contributory  negligence  upon 
the  part  of  the  plaintiff;  and,  fourth,  that  it 
had  never  been  served  with  a  notice  in  writ- 
ing, OS  provided  by  the  statute,  and  alleged 
in  the  declaration;  and,  the  plaintiff  havmg 
Joined  issue,  there  was  a  trial  by  Jury,  which 
resulted  in  a  verdict  for  the  plaintiff  for  the 
sum  of  $302.50  damages,  and,  motions  In  ar- 
rest of  Judgment  and  for  a  new  trial  having 
been  made  and  denied.  Judgment  was  render- 
ed for  the  stated  amount,  and  for  $114  costs. 

The  suit  is  founded  upon  the  act  of  May  13, 
1887, '  wbdch,  in  so  far  as  the  purposes  of 
this  cose  call  for  a  statement  of  its  provi- 
8i<nis,  enacts  that  every  railroad  company  op- 
orating  a  railroad  in  this  state  shall  erect  and 
maintain  sal>stantlal  fences  on  the  sides  of 
such  railroad,  (except  through  towns  and 
cities,  unless  said  towns  and  cities  require 
the  same,)  sufficient  to  turn  and  exclude  all 
Kve  stock  therefrom,  with  stock  guards  at  aU 
public  crossings,  and  at  such  other  crossings 
as  may  be  necessary  for  the  use  of  owners  or 
tenants  of  land  adjoining  such  railroad;  and, 
in  case  of  a  failure  to  erect  and  maintain  said 
fences  and  stock  guards  as  aforesaid,  such 
corporation  shall  be  liable  for  all  damages 
wlilch  shall  be  done  by  its  engine  or  cars  to 
any  live  stodc,  caused  by  a  failure  to  erect  or 
maintain  such  fences  and  stock  guards.  The 
statute  also  provides  that,   when  any  Uve 
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BtoclE  tB  00  IdDed  or  injured,  the  person  enti- 
tled to  damages  tha«for  shall  give  notice 
and  present  bis  claim  tiierefor  to  any  gener- 
al agent  or  officer  of  such  coi:porati(Hi,  or  to 
any  station,  depot,  or  otlier  agent  or  office 
acting  for  the  corporation.  In  the  county 
where  the  live  stock  was  killed,  such  notice 
or  presentment  of  claim  to  be  in  writing; 
and  if,  after  such  notice,  the  corporation  shall 
f&U  to  pay  the  claim  for  the  space  of  30  days, 
anlt  can  be  l>rought  on  the  claim;  and  if,  as 
presented,  it  was  reasonable  and  just,  the 
jury  or  judge  shall  assess,  as  damages  against 
the  corporation,  the  actual  damage  to  the  lire 
stock  so  killed  or  injured,  and  50  per  o&at. 
interest  per  annum  on  such  damage  from  the 
day  of  the  presentment  of  the  claim,  to- 
gether with  all  reasonable  attorney's  fees. 
It  also  enacts  that  if  the  corporation  shall 
deem  the  claim  presented  to  be  unreasonable 
and  unjust,  and  shall  tender  or  offer  to  pay 
all  reasonable  or  just  damages  for  the  stock 
so  killed  or  injured,  and  the  claimant  shall  re- 
fuse to  accept  the  amount  tendered  or  offered 
to  be  paid,  and,  upon  the  trial,  the  jury  or 
judge,  under  the  proofs,  shall  find  a  voidict 
toe  not  more  than  the  amount  tendered  or  of- 
fered, the  court  or  judge  shall  render  Judg- 
ment against  the  plaintiff  for  all  reasonable 
costs,  and  such  costs  shall  be  deducted  from 
the  amount  assessed  as  damage  to  the  live 
stock;  and  the  plaintiff  shall  be  entitled  to 
no  attorney's  fees.  Acts  1887,  pp.  114,  115; 
Rev.  St.  §§  2271,  2272,  2275-2277. 
The  other  facts  are  stated  in  the  opinion. 

J.  R.  Parrott  and  T.  M.  Day,  Jr.,  for  appel- 
lant.   B.  M.  MUler,  for  appellee. 

RANEY,  O.  J.  The  testimony  shows  that 
the  horses  of  the  plaintiff  were  killed  near  a 
wood  rack  about  a  half  mile  from  his  home, 
and  a  mile  and  a  half  from  the  town  of  Se- 
ville, and  were  found  there  by  the  plaintiff 
and  the  section  boss  and  his  hands  and  oth- 
ers, early  In  the  morning  of  June  28,  1888, 
lying  on  the  side  of  the  railroad,  and  that, 
as  indicated  by  their  tracks,  they  had  walked 
through  a  gap  in  the  railroad  fence,  and  on- 
to the  railroad.  The  gap  was  used  toe  haul- 
ing in  wood  for  the  locomotives  by  two  men 
named  Stephens,  who  are  spoken  of  by  one 
witness  as  owning  the  rack.  There  was  an- 
other rack  In  the  same  locality,  owned  by 
another  person,  but  on  the  opposite  side  of 
the  gap.  There  was  no  railroad  crossing  at 
the  gap.  The  plaintiff  testifies  that  the  gap 
was  open  when  the  horses  were  found,  and 
he  saw  no  bars  or  poles.  One  witness  testi- 
fied that  he  had  seen  bars  or  poles,  about  the 
size  of  his  arm,  up  at  the  gap,  but  did  not 
recollect  that  any  were  up  when  he  and 
plaintiff  found  the  horses  on  the  named  day. 
Another  witness  says  they  were  down,  and 
that  he  had  seen  the  gap  the  evening  before, 
between  sunset  and  dark,  and  they  were 
down  then;  he  having  met  the  Stephenses 
coming  home  just  before  he  got  to  the  gap. 


The  foreman  of  the  section  Of  the  road  where 
the  horses  were  killed  testified  that  it  was  a 
part  of  his  duty  to  see  that  the  road  and 
fences  were  In  proper  condition,  and  that  be 
found  the  horses  on  the  morning  stated,  and 
that  the  bars  were  opened  on  the  side  that 
the  Stephens  rack  was;  tliat  there  were 
three  bars  provided  for  the  gap,  reaching 
from  3^  to  4  feet  from  the  ground;  he  bad 
found  the  bars  down  before  this,  not  know- 
ing who  left  them  down,  and  had  got  his 
men  to  put  them  up;  that  he  bad  warned 
persons  to  put  them  up;  thinks  he  went  by 
the  day  before  the  accident  at  12  o'clocic,  and 
the  Stephens  boys  were  In  sight  with  a  load 
of  wood  for  the  rack,  and  the  bars  were 
down,  but  he  did  not  warn  them  to  put  them 
up,  yet  had  done  so  before;  that  the  wood- 
rack  men  hauling  wood  for  the  company 
were  supposed  to  put  up  and  take  down  the 
bars;  that  he  had  notified  the  company  that 
it  was  a  dangerous  place,  notifying  the  road 
master,  who  "saw  that  they  were  kept  up," 
and  who  went  down  there  and  got  after 
these  men  about  it;  that  witness  did  not 
shut  the  bars  every  night,  as,  if  he  had,  he 
could  not  have  done  much  of  anything  else; 
yet  that  he  had  them  put  up  when  he  found 
them  down,  and  would  have  done  so  on  the 
day  preceding  the  accident  If  be  had  not 
seen  the  cart  coming  with  the  load  of  wood. 
A  section  hand  stated  that  he  had  put  up  the 
bars  under  the  section  master's  direction; 
that  he  saw  the  bars  down  on  the  day,  and 
luder  the  circumstances,  stated  by  the  sec- 
tion master,  and  be  never  knew  them  to  be 
left  open  by  the  section  master;  and  that  the 
bars  were  not  quite  three  feet  high.  The 
testimony  as  to  the  ownership  and  value  of 
the  horses  need  not  be  stated. 

The  first  assignment  of  error  is  as  to  the 
admission  in  evidence  of  two  lettws  offered 
by  the  plaintiff.  One  of  them  is  dated  July 
4,  1888,  and  Is  from  the  plaintiff,  the  sub- 
stance of  it  being  that  the  fast  mail  train 
going  south  on  the  morning  of  June  28th 
killed  two  horses  of  the  writer  near  the  86- 
mile  post,  and  that  be  was  desirous  of  know- 
ing what  the  company  would  pay  him  for 
them;  that  the  killing  bad  been  reported  by 
the  section  master,— and  requesting  to  be 
communicated  with  as  early  as  possible  rela- 
tive to  the  matter,  and  to  let  him  know  what 
the  company  would  do  in  the  case.  Here  it 
should  be  stated  that  the  plaintiff,  in  tesUfy- 
Ing  as  to  the  killing  of  the  horses  and  his 
finding  them,  said  that  he  gave  notice  to  the 
railroad  company, — sent  a  letter  to  Gen.  Ma- 
son,—and  that  they  wrote  back,  and  offered 
bim  eight  dollars  for  the  horses.  The  other 
letter  bears  date  September  11,  1888,  and  is 
from  B.  M.  Miller,  Seville,  Fla.,  to  J.  R.  Par- 
rott, attorney  for  defendant  company.  It 
states  that  Harris  has  retained  bim  to  prose- 
cute bis  claim  against  the  company  for  the 
two  horses  killed  on  June  28,  1888,  and  that, 
if  the  company  was  willing  to  settle  the  mat- 
ter without  suit,  the  plaintiff  would  take  $200 
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In  full  satiBfacUon  of  bis  claim,  and.  If  it 
would  nat,  the  writer  was  Instructed  to  bring 
Buit  at  once;  and  asks  for  the  company's  de- 
cision at  once.  The  admission  of  the  second 
letter  was  objected  to  on  the  ground  that  It 
was  an  offer  of  compromise,  and  not  a  no- 
tice, but  the  ground  of  the  objection  to  the 
former  letter  is  not  given.  The  objections 
were  overruled,  and  the  defendant  excepted. 
Waiving,  for  the  purposes  of  this  case,  the 
deficiency  of  the  objection  to  the  letter  from 
Harris,  we,  in  view  of  the  letter  from  Mil- 
ler, fail  to  see  In  the  objection  urged  here 
good  ground  for  excluding  the  letter  from 
Harris.  Such  objection  is  that  the  letter 
does  not  set  any  sum  as  the  amount  of  the 
damage,  car  present  his  claim.  True,  It  does 
not  state  the  amount  of  the  claim;  yet  It 
presents  a  claim,  and  fully  discloses  the  basis 
of  Iti  and  the  deficiency  as  to  the  amount  Is 
fully  cured  by  Miller's  letter.  The  objection 
to  Miller's  letter,  that  it  was  not  written  at 
the  time  of  the  killing,  is  not  good,  the  stat- 
ute not  making  this  an  essential;  and  the 
other  one,  that  it  Is  an  otter  of  compromise, 
is  palpably  without  merit,  even  If  we  admit 
it  is  an  offer  to  take  less  than  the  plaintiff 
believed  liimself  to  be  entitled  to.  The  two 
letters,  considered  together,  constitute  an 
ample  notice  and  presentation  of  claims  un- 
der the  statute.  Whether,  In  the  absence  of 
Miller's  letter,  the  testimony  of  the  plaintiff 
that,  when  be  gave  notice  to  the  railroad 
company,  it  wrote  back  and  offered  him  eight 
dollars  for  the  horses,  would  not  supply  the 
alleged  deficiency  of  the  plalntifTs  letter, 
need  not  be  considered. 

The  concluslcm  announced  above  disposes, 
also,  of  one  of  the  charges  requested  by  the 
defendant 

The  sec(md  assignment  of  error  is  as  to  a 
charge  in  which  the  Judge  used,  among 
others,  thp  expression:  "If  you  find  that  the 
plain tiX  after  the  killing  of  the  horses,  gave 
notice  01  such  killing,  as  required  by  law, 
and  made  presentment  of  his  claim  in  writ- 
ing for  such  killing."  l%e  objection  urged 
is  that,  as  there  was  a  question  in  the  case 
whether  or  not  the  notice  and  claim  had 
been  presented  to  any  one  of  the  officers 
specified  in  the  statute,  the  Jury  should  have 
been  instructed  what  the  law  was.  In  order 
that  they  might  pass  understandingly  on 
that  point.  Under  the  facts  of  the  case,  we 
do  not  see  that  the  instruction  was  calcu- 
lated to  mislead  the  Jury.  If  defendant  de- 
sired any  further  Instruction,  they  should 
have  asked  for  it  It  cannot  be  assumed,  as 
a.  matta'  of  law,  that  the  general  attorney  of 
the  company  (which  Mr.  Parrott  is  testified 
by  one  of  the  witnesses  to  have  been)  was 
not  a  general  agent  or  officer  of  the  com- 
pany,- within  the  meaning  of  the  act,  or  that 
Gen.  Mason  (to  whom.  It  must  be  concluded, 
the  letter  from  the  plaintiff  was  written)  was 
not  a  proper  officer  or  agent,  within  the 
meaning  of  the  act  to  give  notice  to.  Rail- 
road Co.  V.  Truitt  2i  Ind.  162.     In  the  ab- 


sence of  any  attempt  upon  the  part  oc  the 
company  to  show  that  Parrott  was  not  an 
officer  or  agent  of  the  company  for  the  pur- 
poses of  notice  and  demand  under  the  act, 
the  Jury  were  Justified  in  concluding  that  he 
was  such  an  officer  or  agent  The  conduct 
of  the  company  in  the  premises  is  at  least  a 
tacit  admission  that  he  was;  the  notice  to 
Mason  was  recognized  by  the  company,  in 
its  offer  of  eight  dollars,  as  having  been 
given  to  a  proper  representative,  and  no  ob- 
jection to  proof  of  demand  upon  Parrott  was 
made  on  the  ground  that  he  was  not  a  proper 
representative  of  the  company. 

Another  charge  requested  by  the  defend- 
ant, and  properly  refused,  may  be  disposed 
of  by  saying  of  the  provision  of  the  statute 
requiring  notice  of  claim  to  be  given  "to  any 
general  agent  or  officer  of  such  corporation, 
or  person,  or  to  any  station,  depot  or  other 
agent  or  officer  acting  for  said  corporation 
In  the  county  where  said  live  stock  was 
killed  or  injured,"  that  the  words  subsequent 
to  the  word  "<^cer,"  where  It  appears  the 
second  time,  do  not  qualify  any  of  the  pre- 
ceding words,  except  those  after  the  word 
"person." 

An  instruction  requested  by  the  defendant, 
and  the  refusal  of  which  is  made  the  basis 
of  an  assignment  of  error,  is:  "If  you  find 
that  the  cause  of  the  presence  of  the  plain- 
tiff's horses  on  the  defendant's  railroad 
track  was  the  negligence  of  persons  not  the 
agents  or  servants  of  the  defendant,  in  leav- 
ing down  the  bars  provided  by  the  defend- 
ant to  close  an  opening  in  the  fence,  and  that 
the  defendant,  its  agents  and  servants,  were 
not  guilty  of  negligence  in  falling  to  replace 
the  bars,  you  will  find  for  the  defendant" 

A  disposal  of  this  point  requires  some  ob- 
servations upon  the  nature  of  the  statute. 
The  general  requirement  of  the  act  is  the 
erection  and  maintenance,  by .  corporations 
and  persons  operating  railroads  in  our  state, 
of  substantial  fences  on  both  sides  of  the 
railroads,  and  the  fences  must  be  sufficient 
to  exclude  or  turn  all  live  stock  from  the 
roads,— at  least,  such  stock  as  are  wderiy  or 
not  phown  to  be  breachy.  This  requirement 
is  not  applicable  in  cities  or  towns  unless 
they  make  it  so.  There  is  a  limitation  upon 
the  general  requirement,  even  outside  of 
cities  and  towns,  which  is  that,  in  lieu  of 
fences,  stock  guards  shall  be  erected  and 
maintained  at  public  crossings,  and  at  such 
other  crossings  as  may  be  necessary  for  the 
use  of  owners  or  tenants  of  land  adjoining 
a  railroad.  In  case  of  a  failure,  upon  the 
part  of  a  railroad  company,  to  erect  and 
maintain  a  fence  of  the  character  indicated 
wherev^  the  statute  so  requires,  the  com- 
pany is  made  liable  for  all  damage  by  its 
engines  or  cars  to  any  live  stock,  caused  by 
,a  failure  to  erect  or  maintain  such  a  fence. 
If  a  failure  upon  the  part  of  the  company  to 
erect  or  to  maintain  the  fence  or  stock  g^ard, 
as  the  case  may  be,  at  a  place  where  the 
statute  contemplates  that  one  or  the  other 
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Shan  be  maintained.  Is  tbe  true  canse  of  tbe 
Injury,  audi  neglect  of  duty  makes  the  com- 
pany liable.  Whei-e  there  Is  no  public  cross- 
ing, nor  a  crossing  that  Is  necessary  for  the 
use  of  owners  or  tenants  of  lands  adjoining 
a  railroad,  tbe  duty  is  to  maintain  a  fence  of 
the  character  indicated.  Hare  there  Is  no 
crossing  of  any  kind,  and  tbe  simple  ques- 
tion is,  has  such  a  fence  as  the  law  requires 
to  exempt  the  railroad  company  from  lia- 
bility for  Injury  to  live  stock  been  main- 
tained? As  between  tbe  owner  of  live  stock 
and  the  company,  the  gap  and  bars  are  to  be 
regarded  as  a  fence,  and  the  company's 
measiure  of  duty  is  not  diminished  by  ihe 
existence  of  the  gap  and  bars.  It  was  at 
least  the  duty  of  the  company  to  maintain 
the  gap  and  bars  In  an  efficient  condition  for 
excluding  and  tiu^lng  lire  stock  from  the 
railroad.  These  gates,  says  the  opinion  In 
Railway  Co.  v.  Harris,  54  UL  528,  speaUng 
of  one  at  a  farm  crossing,  are  a  part  of  the 
fence,  end  the  duty  to  keep  their  fences  In 
repair  includes  the  duty  of  keeping  them 
safely  and  securely  closed,  so  as  to  afford 
equal  protection  from  sto<^  getting  upon 
thehr  roads  at  such  places  as  at  other  points. 
It  Is  true  that  where  a  company  has  erected 
a  sufficient  fence,  and  such  fence  Is  thrown 
or  broken  down  without  the  company's  knowl- 
edge, by  the  act  of  God,  or  by  strangers  with- 
out the  company's  knowledge  or  consent,  the 
law  acccHrds  to  the  company  a  reasonable 
time  for  ascertaining  the  fact  and  restoring 
tbe  fence;  and  if  any  damage  is  caused  by 
the  fence  being  thus  down,  before  there 
has  been  a  reasonable  opportunity  or  time 
for  restoring  It  after  being  aware  of  Its  be- 
ing down,  or  for  learning  of  its  being  down 
and  restoring  it,  the  company  will  not  be 
liable;  and  a  somewhat  similar  doctrine  is 
applicable  where  bars  or  gates  at  a  crossing 
are  left  open  without  the  company's  consent 
or  fault  Harrington  v.  Railroad  Co.,  71  Mo. 
884;  Clardy  v.  KaUway  Co.,  T3  Mo.  576; 
Case  V.  Railroad  Co.,  75  Mo.  6G8;  Walthers 
▼.  Railway  Co.,  78  Mo.  617;  Rutledge  r. 
Railroad  Co.,  Id.  280;  Perry  v.  Railway  Co., 
36  Iowa,  102;  Aylesworth  y.  Railroad  Co., 
30  Iowa,  459;  Henderson  v.  Railroad  Co.,  88 
Iowa,  220;  Davis  v.  Railroad  Co.,  40  Iowa, 
292;  Munch  v.  Railroad  Co.,  29  Barb.  647; 
Hodge  V.  Railroad  Co.,  27  Hun,  394;  Morri- 
son V.  Railroad  Co.,  82  Barb.  668;  Robinson 
V.  RaUway  Co.,  32  Mich.  322;  Railway  Co. 
V.  Eder,  45  Mich.  829,  7  N.  W.  898;  Rail- 
road Co.  V.  Monroe,  47  Mich.  152,  10  N.  W. 
179;  Lemon  v.  Railway  Co.,  59  Mich.  618, 
26  N.  W.  701;  Brown  v.  Railway  Co.,  21 
Wis.  89;  Goddard  v.  RaUway  Co.,  54  Wis. 
548,  11  N.  W.  593;  Railroad  Co.  v.  Swear- 
ingen,  47  BL  206;  RalhxMid  Co.  v.  Saunders, 
85  lU.  288;  Railway  Co.  v.  Daniels,  21  Ind. 
256;  Railroad  Co.  v.  Trultt,  24  Ind.  162. 
Here,  however,  there  Is  no  such  case;  on 
the  contrary,  the  gap  is  one  which  was  not 
only  authcvlzed  by  the  company,  but  also 
used  solely  tot  a  purpose,  or  to  an  «id,  that 


was  essential  to  the  operation  of  the  road. 
Grant  that  it  is  said  that  the  parties  who 
handled  the  wood  owned  the  wood  racks, 
8  till  It  Is  clear  that  they  were  furnishing  the 
wood,  and  hauling  it  in  through  the  gap,  and 
depositing  it  on  the  racks  close  to  the  tradt, 
under  contract  with  the  company  and  for  its 
use;  and  it  is  apparwit  from  the  testimony 
of  the  company's  employes  that  tbe  company 
regarded  the  keeping  of  the  bars  up  as  a  part 
of  the  company's  duty,  and,  moreover,  was 
aware  that  it  could  not  rely  on  the  men  en- 
gaged in  hauling  the  wood  to  perform  that 
duty.  The  leaving  of  the  bars  down  by 
these  persons,  or  any  of  them,  while  en- 
gaged in  hauling  wood,  was  not  the  act  of  a 
mere  stranger  to  the  company,  within  the 
meaning  of  the  cases  dted  above,  but  was 
an  act  done  by  those  who,  as  between  the 
company  and  the  public,  wwe  acting  for  the 
company;  and  the  only  reasonable  inference 
to  be  dravm  from  the  testimony  Is  that  the 
bars  were  left  dovm  by  these  parties  the 
afternoon  before  the  accident,  and  while 
hauling  wood  for  the  company;  and  there  is 
no  proof,  nor  can  it  be  assumed,  that  they 
were  ever  put  up  aftor  being  seen  by  such 
agents  to  be  down. 

Under  a  statute  of  New  York  requiring 
railroad  corporations  to  erect  and  maintain 
fences  on  both  sides  of  their  roads,  no  ex- 
ception being  made  or  permission  given  there- 
by for  openings  or  gates  for  the  use  ot  the 
corporation  or  its  customers,  or  the  public 
generally,  but  only  for  the  use  of  adjoining 
proprietors.  It  was  decided  in  Spinner  y.  Rail- 
road Co.,  67  N.  Y.  153,  that  if  the  company 
permits  or  acquiesces  In  the  use  In  Its  busi- 
ness, by  Its  customers,  of  a'  gate  constructed 
by  It  at  a  farm  crossing,  so  that  the  gate 
does  not  serve  the  end  of  a  fence,  it  is  in 
default  The  gate  through  which  the  plaln- 
tMCs  cattle  entered  had  for  several  years 
been  used  almost  daily  in  the  business  of 
loading  and  unloading  freight  vehicles  de- 
livering or  taking  goods  passing  In  or  out 
thereat;  and  In  this  business  the  company's 
servants  had  helped.  In  consequence,  the 
gate  was  left  open  at  the  close  of  the  day's 
business,  and  would  be  dosed  in  the  even- 
ing ot  at  midnight  by  defoidant's  servants. 
The  adjcrfning  proprietor,  for  whose  use  the 
gate  was  originally  erected,  had  not  used  It 
for  six  weeks  before  the  accident  and  had 
no  knowledge  of  its  use  for  his  purposes  on 
the  preceding  day.  The  cattle  had  escaped 
from  plahitiff's  inclosure  in  the  nighttime 
onto  the  highway,  and  thenoe  through  the 
gate,  and  had  got  onto  the  railroad,  and  been 
killed  or  injured  by  a  passing  train.  It  was 
held  that  the  evidence  was  sufficient  to  au- 
thorize an  Inference  by  the  Jury  that  the 
gate  was  open  by  reason  of  its  use  by  de- 
fendant's customers  during  the  day,  or  some 
day  shortly  prior;  that  the  defendant  had 
sufficioit  notice  that  the  gateway  had  been 
diverted  from  Its  original  purpose  to  a  com- 
mon passageway  for  its  customars,  and  that 
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It  TTU  often  left  open  In  conseqaotce  tbere- 
ot;  that  the  opening  of  it  at  all,  by  its  as- 
sent or  acquiescence,  was  in  contravention 
of  the  statute;  and  that,  if  such  use  of  the 
gate  was  not  of  Itself  sufficient  to  charge 
defendant,  it  was  bound  to  see  that  when  the 
use  of  it  for  the  day  was  over  it  was  weU 
closed,  and  that  for  a  neglect  of  this  duty 
it  was  Uabl&  It  Is  said  in  the  opinion  that 
when  the  farm  gate  is  put  to  the  use  of  the 
company  or  its  customers,  or  made  subsery- 
lent  to  the  business  of  the  former,  it  is  not 
a  farm  gate  pro  tanto,  but  is  as  a  panel  in 
the  fence  token  down  by  It  or  them,  and,  if 
left  open,  it  is  as  a  panel  left  fallen  down{ 
that  it  is  bound  to  keep  that  gate  also  In 
good  repair,— not  simply  in  sound  material 
condition,  but  in  such  state  as  is  required  for 
a  diyision  ffence,  or  as  will  turn  away  cattle 
from  Its  track.  If  it  permits,  luTltes,  and 
shares  In  such  a  use  of  the  gateway  as,  to 
its  knowledge  or  notice,  results  in  the  gate 
not  serring  the  end  of  a  fence,  it  falls  in 
its  duty.  In  effect  the  gate  is  then  no  longer 
merely  a  gate  at  a  farm  crossing,  for  the 
use^  alone,  of  an  adjoining  proprietor,  but 
it  has  become  the  'fence  of  the  defendant. 
Wben  it  has  knowledge  or  notice  that  the 
gate  is  customarily  left  open,  or  when,  from 
the  manner  of  the  use  of  it,  it  has  notice  that 
such  result  la  likely  to  happen,  it  Is  in  stat- 
utory default  if  It  does  not  see  to  the  closing 
of  it  wheu  the  use  of  it  is  over  for  the  day 
or  other  shorter  period. 

In  Railroad  Co.  v.  Swift,  42  Ind.  119,  the 
railroad  had  been  fenced,  but  a  panel  of  the 
fence  had  been  cut  out  and  made  Into  the 
form  of  a  gate,  but  not  hung  on  hinges,  and 
the  opening  was  used  by  persons  hauling 
wood  and  placing  it  near  the  railroad  track, 
and  this  was  done  with  the  consent  of  the 
railroad  company,  or  without  objection  from 
It,  a  subtenant  of  the  plalntlCT  being  one  of 
the  persons  hauling  wood;  and,  while  he 
was  so  hauling,  the  gate  was  so  set  up  that 
hogs  of  the  plaintiff  passed  through  the  open- 
ing and  upon  the  railroad,  and  were  killed, 
and  it  was  held  that  these  facts  did  not 
show  such  negligence  on  the  part  of  the  plain- 
tiff as  to  prevent  his  recovery,  and  that,  if 
a  railroad  company  allow  an  opening  to  be 
made  in  the  fence  Inclosing  its  road  and  left 
insecure,  It  cannot  be  said  that  the  road  Is 
Kecurely  fenced,  and  if  animals  pass  through 
the  same  and  upon  the  railroad,  and  are 
killed,  the  company  is  liable  without  proof 
of  negligence  on  the  part  of  the  company. 
.See,  also,  Lande  v.  Railway  Co.,  33  Wis.  640; 
Railroad  Co.  v.  Logan,  19  Ind.  294;  Rail- 
road Co.  V.  Arnold,  47  HI  173;  Railway  Ca 
T.  Harris,  54  lU.  628. 

It  could  not  be  Inferred  at  all  reasonably, 
from  tbe  evid^ice,  that  the  bars  were  left 
down  by  any  one  but  the  men  who  were 
shown  to  have  been  engaged  in  hauling 
wood;  and,  this  being  so*  and  those  men, 
according  to  the  principles  governing  the 
case,  not  being  strangers  to  the  company, 


t}i««  was  no  error  in  refusing  the  Instruc- 
tion. Considering  the  character  of  the  tes- 
timony Just  referred  to,  the  instruction  was 
more  or  less  Irrelevant,  and  was  calculated 
to  mislead  the  Jury,  if  not  accompanied  by 
a  qualification  excluding  the  idea  that  those 
hauling  wood  were  not  such  strangers.  The 
Judge,  among  other  Instructions,  told  the 
Jury  that  a  railroad  company  is  not  liable 
for  horses  killed  by  its  trains  unless  It  was 
negligent,  or  failed  to  erect  and  maintain 
proper  fences  and  stock  guards,  and  that 
the  burden  was  upon  the  plaintiff  to  show 
that  the  company  did  not  maintain  fences 
sufficient  to  exclude  and  turn  live  stock. 

The  declaraUon  Is  sufficient  against  tbe 
objection  that  It  does  not  show  that  the  dam- 
age was  caused  by  a  failure  to  erect  or  main- 
tain said  fences  or  stock  guards,  and  the  mo- 
tion In  arrest  of  Judgment  was  properly  de- 
nied; and  the  other  assignments  of  error, 
in  so  far  as  they  merit  notice,  are  disposed 
of  by  what  has  been  said. 

The  Judgment  is  affirmed. 


m  Miss.  t7») 
PEARSON  V.  MILLER, 
(Supreme  Court  of  Miasisaippi.    Dec.  18,  1803.) 

EXXMPTIOHB— HoCSEROL,DEBa  HaVISO  FAMIUBS. 

An  unmarried  man,  occupying  a  house  as 
an  office  and  8leepin{p  apartment,  and  support- 
ing a  grandfather  living  and  eating  at  another 
house,  is  not  entitled  to  the  exemption  given 
by  Code  1880,  f  1249,  to  a  householder  having  a 
family. 

Appeal  from  circuit  court,  Panola  county; 
Eugene  Johnson,  Judge. 

"To  be  officially  reported." 

Action  by  L.  L.  Pearson  against  W.  J.  Mil- 
ler. Judgment  for  defendant  Plaintiff  ap- 
peals.    Affirmed. 

There  was  a  Judgment  in  a  Justice's  court 
against  appellant  for  $30,  on  which  an  exe- 
cution was  Issued,  and  levied  on  an  iron  safe 
by  appellee,  who  was  sheriff  of  Panola  coun- 
ty, and  the  safe  was  sold.  This  Is  an  action 
by  appellant  against  appellee,  seeking  to  re- 
cover damages,  claiming  that  the  property 
was  exempt  from  execution,  under  section 
1249,  Code  1880,  which  exempts  to  every  per- 
son, "being  a  householder  and  having  a  fam- 
ily redding  In  any  city,  town  or  village,  the 
land  and  building  occupied  as  a  residence  by 
such  person,  •  •  •  and  personal  property 
to  be  selected  by  him  not  to  exceed  in  value 
two  hundred  and  fifty  dollars."  Appellant 
was  an  immarrled  ;man.  There  was  a  Judg- 
ment against  Pearson,  In  tbe  court  below,  for 
the  costs,  from  which  he  appeals. 

Stone  &  Lovyrey,  for  appellant  W.  D.  Mil- 
ler, for  appellee. 

WOODS,  J.  A  "householder"  may  be  said 
to  be  a  person  owning  or  holding  and  occu- 
pying a  house,  and  a  "family"  may  be  de- 
fined to  be  a  collection  of  persons  Qving  to- 
gether under  one  head.    A  bous^oldv  hav- 
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ing  a  family  may  be  characterized  as  the 
bead  of  a  family  occnpylng  a  house,  and 
living  together  in  one  domestic  establishment. 
He  need  not  be  a  husband  or  a  father,  nor 
need  the  family  over  which  he  has  headship 
and  control  be  kept  together,  as  a  unit,  con- 
tinuously. The  education  of  children,  the  ill- 
ness of  any  members  of  the  family,  requiring 
change  of  climate,  or  mere  absence,  however 
protracted,  if  only  temporary,  for  pleasure  or 
recreation,  will  not,  of  course,  dissolve  the 
family  rdationship,  or  break  up  the  house- 
hold. Applying  these  definitions,  and  their 
obvious  llmitatloiis,  to  the  facts  contained  in 
the  record  of  the  case  at  bar,  it  seems  clear 
to  us  that  the  appellant  Is  not  a  householder 
liaving  a  family.  He  holds  and  occupies,  as 
an  office  and  sleeping  apartment,  one  house. 
His  grandfather  occupies  another  and  dis- 
tinct dwelling.  The  appellant  owns  this 
dwelling  so  occupied  by  the  grandfather,  and 
the  grandtatha*  owns  its  furnishings  and  fur- 
niture. The  appellant  employs  the  servant 
who  lives  with  and  cares  for  the  grandfather, 
and  supplies  the  table  of  the  grandfather 
from  a  restaurant  The  parties  do  not  live 
together,  under  the  headship  of  the  appellant, 
as  a  collection  of  persons  In  one  family. 
They  occupy  different  houses,  they  take  their 
meals  at  separate  places,  and  there  is  only 
the  pleasing  and  natural  care  and  attention 
bestowed  upon  the  ancestor  by  the  descend- 
ant, which  Instinct  and  honor  prompt  to.  It 
is  the  care  of  the  kind  and  thoughtful  off- 
spring providing  for  the  temporal  wants  of 
the  aged  and  dependent  progenitor,  in  fur- 
nishing him  a  comfortable  abode  with  table 
comforts,  but  It  is  nothing  more.  The  appel- 
lant is  not  a  householder  having  a  family 
dwelling  In  one  domestic  establishment,  of 
which  he  has  the  headship  and  government. 
Affirmed. 


(71  Mas.  87) 

HAT.Ti  V.  BARNETT  et  al. 

(Supreme  Court  of  Mississippi.    Nov.  20,  1803.) 

Deed — Dblivert. 

X,  who  owned  two  tracts  of  land  desig- 
nated as  "H."  and  "M./'  made  an  agreement 
with  his  son,  F.,  tliat  F.  should  support  cer- 
tain invalid  children  during  the  life  of  J.,  and 
thereafter,  if  his  daughter  should  not;  jshe 
agreeing  to  do  so  if  her  husband  gave  his  con- 
sent. For  supporting  them  during  his  life  he 
agreed  to  convey  the  H.  tract  to  F.  and  the  M. 
tract  to  whichever  one  should  decide  to  sup- 
I>ort  them  after  his  death.  At  the  time,  he 
signed  two  deeds, — one  conveying  the  H.  tract 
to  F.;  the  other  conveying  the  M.  tract  to  the 
daughter, — which  he  handed  to  P.  with  in- 
structi<His  to  put  them  in  a  trunk  belonging  to 
J.  Thereafter  he  signed  a  deed  conveying  the 
M.  tract  to  F.,  to  be  used  if  the  daughter's 
husband  did  not  give  his  consent.  This  and  a 
will  he  also  gave  to  F.  to  put  in  the  trunk. 
Thereafter  J.  took  out  the  two  deeds  to  F,, 
and  destroyed  them.  Held,  that  there  was  no 
delivery  to  F. 

Appeal  from  chancery  court,  Madison  coun- 
ty;   H.  O.  Oonn,  Chancellor. 


Suit  by  Tames  F,  Hall  against  W.  B.  J. 
Bamett  to  establish  title  to  land  called  the 
"HoUlngs worth  Place,"  From  a  decree  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

John  HaU,  of  Madison  county.  Miss.,  owned 
two  plantations  in  said  county,  and  had  living 
four  children,— two  daughters  who  were  in- 
valids and  unmarried,  and  dependent  oa  him 
tot  support,  one  married  daughter,  Julia 
Montgomery,  and  a  son,  James  F.  Hall.  John 
Hall  became  an  invalid,  and  was  unable  to 
look  after  his  affairs,  and  had  no  hope  of 
recovery,  and  In  January,  1892,  after  consulta- 
tion with  his  children  and  friends,  made  an 
agreement  with  his  son,  James,  that  James 
should  live  with  bim,  and  take  care  of  bim 
and  his  two  daughters,  until  his  (John's) 
death,  and  for  this  he  would  convey  to  James 
F.  a  tract  of  land  known  as  the  "HolUngs- 
worth  Place."  John  Hall  at  the  same  time 
agreed  with  his  daughter  Mrs.  Montgomery 
that  he  would  convey  to  her  his  tract  of  land 
known  as  the  "Moon  Place"  if  she  would 
agree  to  suppwt  his  two  invalid  daughters 
after  his  death,  as  long  as  they  might  live. 
Mrs.  Montgomery  agreed  to  this  if  her  hus- 
band would  give  his  consent  It  was  also 
agreed  between  John  Hall  and  James  F.  Hall 
that,  if  Mrs.  Montgomery's  husband  would 
not  assent  to  the  arrangenent  he  (James) 
would  take  the  Mocm  place,  and  support  the 
two  daughters.  A  magistrate  was  then  sent 
tar,  who  drew  a  deed  conveying  the  Hol- 
Ilngsworth  place  from  John  Hall  to  James 
F.  Hall.  This  deed  was  signed  by  John 
Hall,  and  handed  to  James  F.  Hall  with  the 
Instruction  to  put  it  in  a  trunk  which  was  In 
the  room,  and  belonged  to  John  Hall,  which 
was  accordingly  done.  A  deed  was  then 
drawn,  conveying  the  Moon  place  to  Mrs. 
Montgomery,  which  was  also  signed  and  put 
away  in  said  trunk.  The  next  day  a  deed 
was  drawn  conveying  the  Moon  place  to 
James  F.  Hall,  which  was  to  be  used  in  case 
Mrs.  Montgomery's  husband  would  not  con- 
sent to  have  the  deed  made  to  her.  This 
deed  was  signed  and  acknowledged  as  the 
others  were,  and  handed  to  James  to  put  in 
the  same  trunk.  A  will  was  then  drawn  up, 
which  was  signed  by  John  Hall  and  duly 
witnessed,  and  this  was  handed  to  James  to 
put  In  said  trunk,  which  was  done.  A  few 
weelis  after  this,  John  HaU  directed  an  at- 
tendant to  unlock  the  trunk  and  give  him  the 
deeds.  He  then  burned  the  two  deeds  to 
James  F.  HaU.  John  HaU  died  in  a  few 
months  aft«:  the  deeds  wei:e  burned. 

Downs  &  Ward,  for  appellant  J.  K.  Ham- 
blen  and  F.  B.  Pratt  for  appeUees. 

CAMPBELL,  O.  J.  If  the  evidence  war- 
ranted the  belief  that  John  HaU,  in  signing 
the  several  papers,  and  acknowledging  the 
conveyances  and  directing  them  to  be  taken 
charge  of  by  his  son,  James  F.  HaU,  and 
put  in  the  trunk  of  John  HaU,  Intended  thla 
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as  a  completed  and  finished  transaction,  and 
that  he  Intended  a  delivery  of  the  convey- 
ances to  take  effect  immediately  by  vlrtne 
of  BDCh  delivery,  the  fact  that  he  retained  the 
cnstody  of  the  papers  would  not  defeat  their 
effect  as  conveyances,  for  delivery  may  be 
made  of  an  instmment  without  the  maker's 
parting  with  the  paper,  though  his  retention 
of  It  la  always  a  circumstance  strongly  evl- 
dential  of  a  want  of  final  renunciation  and 
control  of  the  Instrument.  The  evidence  In 
this  case  strongly  suggests  that  Mr.  HaU  had 
the  several  papers  drawn,  and  signed  and  ac- 
koowledged  the  conveyances  while  the  offi- 
cer who  drew  them-  and  took  his  acknowl- 
edgment was  at  hand,  and  that,  while  they 
contained  a  dedaration  of  his  then  purpose 
as  to  the  dispofsitlon  of  his  property,  he  did 
not  Intend  such  delivery  then  of  the  papers 
as  completed  the  transfer  beyond  bis  power 
to  recall  what  he  had  done.  Delivery  Is  a 
question  of  Intention;  and  It  Is  dedudble, 
from  all  the  clrcomstances  of  the  transaction, 
that  the  Intention  of  Mr.  Hall  was  not  to  de- 
liver the  Instruments,  but  to  have  them 
ready,  and  afterwards  to  complete  the  trans- 
action; and  be  never  did  It,  but  destroyed 
the  conveyances.  The  circumstance  of  bis 
making  a  conveyance  of  a  plantation  to  bis 
daughter  Mrs.  Montgomery,  which  it  was  not 
known,  would  be  accepted,  and  his  making  a 
similar  conveyance  of  the  same  plantation  to 
bis  son,  J.  F.  Hall,  which  was  Intended  to 
be  operative  If  that  to  Mrs.  Montgomery 
should  not  be  accepted,  shows  clearly  the  un- 
completed diaracter  of  the  transaction.  The 
scheme  plainly  was  to  convey  one  plantation 
to  J.  F.  Hall  on  some  understanding  between 
the  father  and  son,  and  another  plantation  to 
Mrs.  Montgomery  on  certain  conditions,  and, 
If  she  was  not  willing  to  accept  the  convey- 
ance, a  similar  conveyance.  In  all  respects, 
was  to  be  made  of  that  plantation  to  X  F. 
Hall.  Mrs.  Montgomery  had  said  she  would 
accept,  tf  ber  husband  was  willing;  but  It 
was  not  known  that  he  would  consent,  and 
hence  it  was  oncertain  whether  the  convey- 
ance to  lilrs.  M.  would  become  operative. 
Therefore,  Mr.  Hall  had  prepared  a  oxivey- 
ance  to  J.  F.  Hall  of  the  land  embraced  in 
that  to  Mrs.  Montgomery.  He  also  had  his 
will  drawn,  and  signed  It,  and  all  the  papers 
part  of  his  testamentary  scheme  laid  aside 
for  farther  action.  This  Is  the  view  held  by 
the  chancellor,  which  we  think  is  correct, 
and  the  decree  dismissing  the  bill  will  be  af- 
firmed. 


(71  Mlsfl.  5M) 

OITIZESNS'  BANE  et  al.  ▼.  STUDEBAKBB 

BROS.  MAITOF'Q  OO. 
(Supreme  Court  of  Mlssiaaippl.     Dec.  11,  1S93.) 

ATTACHMBNT— FkOPKBTT  SCBnOT  TO  PSOOE88. 

Under  Code  1892,  §  4284,  providing  that 
•11  property  acquired  by  any  person  transacting 


business  in  his  own  name  shall,  as  to  the  cred- 
itors of  such  person,  be  liable  for  his  debts, 
goods  received  by  a  firm  doing  business  under 
the  firm  name,  to  be  sold  for  another,  are  sub- 
ject to  attachment  at  instance  of  firm  creditors. 

Appeal  from  circuit  court,  Montgomery 
county;  C.  H.  Campbell,  Judge. 

Action  In  attachment  by  the  Citizens'  Bank 
and  others  against  Pumell  &  Grider.  The 
property  levied  on  was  claimed  by  the  Stude- 
baker  Bros.  Manufacturing  Company.  On 
the  trial  of  the  claimants'  issue,  there  was 
Judgment  for  claimants.  Plaintiffs  In  at- 
tachment appeal.     Reversed. 

In  December,  1892,  the  firm  of  Purnell  & 
Grider,  merchants,  at  Winona,  failed.  Ap- 
pellants sued  out  a  writ  of  attachment,  and 
levied  on  some  wagons,  spring  seats,  and 
gearing,  to  which  claim  was  made  by  appel- 
lees. The  evidence  showed  that,  about  two 
years  before  this  suit,  Pumell  &  Grider  made 
a  contract  In  writing  with  appellees  to  sell 
their  wagons  at  Winona,  Miss.,  as  their 
agents.  The  contract  provided  that,  after 
nine  months,  Pumell  &  Grider  "would  pur- 
chase at  Invoice  price,  on  the  company's 
terms,  all  goods  unsold."  Under  this  con- 
tract, appellees  sent  Purnell  &  Grider  a  lot 
of  wagons,  amoug  which  w^e  the  wagons  in 
controversy.  These  wagons  were  kept  on  a 
vacant  lot  in  rear  of  their  storehouse,  but 
across  an  alley  way.  Appellees  wrote  Pur- 
nell &  Grider,  after  the  expiration  of  nine 
months,  charging  them  up  with  all  the  wag- 
ons sold  and  unsold,  and  sent  them  after- 
wards accounts  In  which  they  were  charged 
with  the  wagons.  The  wagons,  at  the  time 
the  levy  was  made,  were  on  the  vacant  lot. 
The  seats  and  gearing  were  found  in  the 
business  house  of  Pumell  &  Grider,  who 
were  engaged  in  a  general  merchandise  busi- 
ness under  a  sign  of  "Purnell  &  Grider,"  and 
were  doing  business  tn  this  name.  At  the 
trial  a  Jury  was  waived,  and  the  cause  was 
tried  before  the  court. 

Sweatman,  Trotter  &  Knox,  for  appellants. 
Southwortb  &  Stevens,  for  appellees. 

COOPER,  J.  The  rights  of  the  parties  to 
this  suit  are  gov^ned  by  section  4234  of  the 
Code  of  1892,'  (section  1300  of  the  Code  of 
1880,)  uuder  which  the  property  In  controver- 
sy was,  as  to  the  creditors  of  Purnell  &  Gri- 
der, the  property  of  that  firm.  The  facts  of 
this  case  do  not  distinguish  it,  in  principle, 
from  that  of  Shannon  v.  Blum,  00  Miss.  828. 
The  judgment  Is  reversed,  and  cause  re- 
manded. 

•Code  1892,  {  4234,  provides  that:  "If  any 
person  shall  transact  business  in  his  own  name, 
•  •  •  all  the  property,  stock,  money,  and 
choses  in  action  used  or  acquired  in  such  busi- 
ness shall,  as  to  the  creditors  of  any  such 
person,  be  liable  for  his  debts  and  be  in  all  re- 
spects treated  in  favor  «f  his  creditors  aa  his 
property." 
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OOHEA  et  al.  t.  HEAONaWAY  et  al. 

(Sapreme  Court  of  Mississippi.     Nov.  27,  1893.) 

CONVBTXNCB     BT    ASMIMISTRATOB     IK     FbKSOXAI. 

Capacitt— TiTLS  or  Pubchaseb — Fdbchasb  bx 
CuTBNANT  OP  Tax  Titlb— Eppect. 

1.  A  conTeyance  of  land  of  an  estate  by  the 
administrator  thereof,  who  was  also  a  devisee, 
vests  in  the  grantee  only  the  interest  that  the 
administrator  had  as  devisee,  if  it  fails  to  re- 
cite that  it  was  executed  by  the  adminiatrator 
in  his  representative  capacity. 

2.  A  purchase  by  a  tenant  in  common  of  a 
tax  title  on  the  common  property  operates  as 
an  extinguishment  of  such  tiue  for  uie  benefit 
of  all  the  cotenants. 

Appeal  from  drcult  court.  Hinds  county;  O. 
M.  Williamson,  Special  Judge. 

Ejectment  by  Clara  F.  Cohea  and  others 
against  John  Hemingway  and  another. 
Judgment  for  defendants.  PlointitCs  appeal 
Reversed. 

Perry  Cohea  died  In  184S,  leaving  a  con- 
siderable estate,  real  and  pensonaL  He  left 
a  will,  In  which  he  devised  all  his  estate,  and 
appointed  th]:ee  executors  thereof.  Two  of 
the  executors  died,  and  the  other  one  re- 
signed. In  1872  the  chancery  court  of  HlnOS 
county  appointed  W.  B.  Jelks  administrator 
de  bonis  non,  with  the  will  annexed.  Jelks 
was  one  of  the  children  of  a  deceased 
daughter  named  in  Perry  Cohea's  will,  and 
was  entitled  to  an  tmdivided  one-fifteenth 
interest  in  the  land.  He  tooK  possession  of 
the  land,  and,  without  any  authority  or  order 
of  court,  sold  it,  in  small  lots,  to  dUfa:ent 
parties;  sometimes  conveying  as  adminis- 
trator of  the  estate  of  Perry  Cohea,  and  some- 
times as  an  individual.  On  March  6,  1882,— 
Jelks  being  stiU  in  possession,— a  lot  of  this 
land,  situated  in  the  city  of  Jackson,  Miss., 
was  sold  to  the  state  for  the  taxes  of  1881. 
November  18,  1882,  W.  B.  Jelks,  in  his  in- 
dividual capacity,  executed  a  warranty  deed 
of  this  lot  to  W.  L.  Hemingway.  On  the 
25th  day  of  July,  1883,  the  state,  by  the  au- 
ditor, conveyed  this  lot  to  J.  M.  BucUey.  In 
December,  18S3,  the  said  Buckley  conveyed, 
by  quitclaim  deed,  the  said  lot  to  W.  It. 
Hemingway,  who  had  been  in  possession  for 
more  than  a  year  under  his  deed  from  Jelks. 
This  is  an  action  of  ejectment  brought  by 
the  heirs  of  Perry  Cohea  to  recovw  from 
John  Hemingrway,  who  was  tenant  in  pos- 
session of  W.  Ii.  Hemingway,  the  fonrteen- 
fifteenths  interest  In  said  lot  of  land.  The 
case  was  tried  before  a  special  judge  with- 
out a  jury,  and  judgment  was  rendered  for 
the  defendants. 

B.  B.  Baldwin,  for  appellants.  Oalhoon  & 
Green,  for  appellees. 

CAMPBELL,  O.  X  The  conveyance  to 
Hemingr^ray  by  Jelks  was  not  In  execution  of 
the  pow&e  of  sale  he  had  as  administrator 
d.  b.  n.  c.  t  a.  of  Perry  Cohea,  and  cannot 
be  referred  to  that,  for  he  had,  individually, 
an  Interest  In  the  land  conveyed,  and  could 
and  did  convey  that;   and  as  he  made  no 


reference  in  any  way  to  his  representative 
character,  or  executing  the  power  he  had  in 
that  capacity,  his  conveyance  cannot  be  re- 
ferred to  or  connected  with  that  Tatea  v. 
Clark,  56  Miss.  212.  By  his  purchase,  he 
became  cotenant  with  14  others,  (plaintiffs,) 
and,  in  purchasing  the  tax  title  from  Buck- 
ley, merely  extinguished  it  for  the  benefit  of 
all  the  owners;  and  the  extent  of  bis  right, 
as  to  this.  Is  to  charge  the  cost  on  the  com- 
mon property.  That  he  was  not  in  possession 
does  not  make  any  difference.  A  co-owner, 
whether  in  or  out  of  possession,  may  not  buy 
and  hold  a  tax  titie  against  other  cotenants. 
Reversed  and  remanded. 


(«  La.  Ann.  UU) 

ODOM   et  nx.  v.  ST.  LOUIS  S.  W.  H.  CO. 

(No.  302.) 

(Snpreme  Conrt  of  Louisiana.    Oct  11,  1803.) 

C « II B ! SIIS  -ImPBISS  TO  PaBSBKOBBS  —  COSTBIBC- 
TOKT  NbOUOBNOB. 

A  DMsenger  on  a  railroad  train,  when  it 
stops  at  the  station  where  be  is  to  get  off,  when 
he  attempts  to  do  so.  and  is  on  the  steps  of  the 
car,  and  the  train  moves  ahead  when  he  is  in 
this  situation,  is  compelled  to  adopt  a  perilous 
alternative, — to  run  ue  risk  of  being  thrown 
from  the  train  when  its  speed  is  accelerated,  or 
to  leave  the  train  with  less  speed.  In  trying 
to  escape  imminent  danger  bronght  about  by 
defendant's  neKligence,  he  is  not  tniilty  of  con- 
tributory negligence,  and  the  defendant  corpora- 
tion is  responsible  for  its  negligence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Bos- 
sier; J.  T.  Watkins,  Judge. 

Action  by  A.  M.  Odom  and  E.  L.  Odom,  his 
wife,  against  the  St  Louis  Southwestern 
Railroad  Ck>mpany,  to  recover  for  personal 
injuries  to  the  female  plaintiff.  FlalntitTs  had 
Judgment,  and- defendant  appeals.  Modified 
and  affirmed. 

Alexander  &  Blanchard  and  Sam.  H.  West, 
for  appellant 

A  claim  for  damages  for  an  injury  done 
to  a  married  woman  living  under  the  regime 
of  the  community  is  an  asset  of  the  com- 
munity, in  which  suit  must  be  brought  in 
the  husband's  name.  43  La.  Ann.  1202,  9 
South.  31;  42  La.  Ann.  090,  8  South.  475; 
38  La.  Ann.  185;  85  La.  Ann.  167;  12  La. 
Ann.  332.  And  in  such  a  case  the  wife  is  not 
a  competent  witness.  ^  La.  Ann.  890,  8 
South.  47S. 

In  an  action  for  damages  for  personal  in- 
juries, where  the  plaintiff  has,  by  his  own 
imprudence  or  negligence,  contributed  to  his 
own  injury,  he  cannot  recover,  even  though 
defendant  be  in  fault  18  La.  339;  9  La. 
Ann.  441;  28  La.  Ann.  320;  30  La.  Ann. 
15;  81  La.  Ann.  490;  32  La.  Ann.  615;  36 
La.  Ann.  154;  84  La.  Ann.  1086;  38  La.  Ann. 
796,  2  South.  562;  41  La.  Ann.  795,  6  South. 
916;  42  La.  Aim.  990,  8  South.  475;  4S  La. 
Ann.  804,  9  South.  431;  44  La.  Ann.  280^  10 
South.  628. 
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The  mle  Is.  w^  settled  In  this  state  that 
-where  a  person,  In  order  to  avoid  being  car- 
ried beyond  his  destination,  Jumps  from  a 
train  while  It  is  In  motion,  and  sustains  an 
iQjury,  he  cannot  recover.  Damont  v.  Rail- 
road Co.,  9  La.  Ann.  441;  Walker  v.  Ball- 
road  Go.,  41  La.  Ann.  795,  6  South.  916; 
OUvler  ▼.  Railroad  Ca,  43  La.  Ann.  804,  9 
South.  431;  also,  original  opinion  of  this 
court  In  Foomet  ▼.  Steamship  Co.,  11  Soutm 
64L 

The  conrt  has  the  right  to  appoint  medical 
experts,  and  to  fix  their  compensation.  Such 
fee  or  compensation  should  be  taxed  as  costs 
to  be  paid  by  the  party  cast.  Code  Proc. 
arts.  411.  442,  4G2,  662;  Acts  1884,  No.  19, 
p.  25;  33  La.  Ann.  1356. 

A.  J.  Murfl  and  J.  A.  Snider,  for  appellees. 

McENERY,  J.  The  plaintiff  sued  the  de- 
fendant company  for  $6,000  damages  for  per- 
sonal Injuries  to  bis  wife,  alleged  to  have 
been  recetved  at  Mitchells'  Mills,  In  Bossier 
parish,  on  July  4,  1892.  The  petition  alleges 
that  the  plaintiff  "had  alighted  from  the  car, 
and  Mrs.  Odom,  his  said  trlfe,  was  in  the  act 
of  alighting  therefrom;  that,  when  she  had 
reached  about  the  second  or  third  step  of  de- 
fendant company's  car,  the  said  train,  under 
the  control  and  management  of  said  com- 
pany's regnilar  employes,  gave  a  sudden  and 
violent  jerk,  and  began  to  move  off;  that,  ow- 
ing to  said  sudden  Jerk  and  violent  move- 
ment, Emma  L.  Odom,  one  of  your  petition- 
ers, with  her  Infant  child,  whom  she  carried 
In  her  arms,  were  violently  thrown  from  said 
car,  her  clothing  was  disarranged,  ixet  per- 
son exposed,  and  her  body  considerably  bruis- 
ed; that  she  received  from  said  fall  a  hurt 
on  her  thigh,  which  lasted  for  several  days, 
and  gave  her  much  pain;  that  in  addition  to 
this  she  received  serious  into-nal  inj-nrles 
from  said  fall,  from  the  effects  of  which  she 
has  not  fully  recovered,  and  from  which  she 
suffers,  and  may  suffer  for  an  Indefinite  time; 
that  the  shock  to  her  nervous  system,  result- 
ing from  the  dangers  to  which  her  infant 
chUd  and  herself  were  exposed,  was  of  sucii 
extent  as  to  rendor  her  tmconsclons  for  a 
few  moments,  and  to  greatly  Impair  her 
health."  The  defendant's  answer  is  a  gen- 
eral denial,  and  an  averment  of  contributory 
negligence  on  the  part  of  plaintiff.  The 
case  was  tried  by  a  jury,  and  a  verdict  and 
judgment  were  rendered  in  favor  of  the 
plaintiffs  for  $1,000. 

It  l9  now  well  settled  that  contributory  neg- 
ligence on  the  part  of  the  plaintiff  Is  a  bar 
to  a  recovery,  although  the  defendant  be  in 
fault  Sleytas  v.  Railroad  Co.,  18  La.  339; 
Damont  v.  Railroad  Co.,  9  La.  441;  Lalcher 
V.  Railroad  Co.,  28  La.  Ann.  320;  Schwartz 
T.  Railroad  Co.,  30  La.  Ann.  15;  Murray  v. 
Railroad  Co.,  81  La.  Ann.  490;  Weeks  v.  Rail- 
road Co.,  32  La.  Ann.  615;  Chllds  v.  Railroad 
Co.,  38  La.  Ann.  154;  Woods  v.  Jones,  34  La. 
Ann.  1066;  Houston  v.  Railroad  Co.,  39  La. 


Ann.  796,  2  South.  562;  Walker  v.  RaUroad 
Co.,  41  La.  Ann.  705,  6  South.  916;  White  v. 
Railroad  Co.,  42  La.  Ann.  990,  8  South.  475; 
Olivier  V.  Railroad  Co.,  43  La.  Ann.  804,  9 
South.  431;  Herlisch  v.  Railroad  Co.,  44  La. 
Ann.  280,  10  South.  628.  And  It  is  equally 
well  established  that  when  a  passenger  on  a 
railroad  train.  In  order  to  avoid  being  carried 
beyond  his  destination,  jumps  from  a  moving 
train,  and  sustains  an  injury,  he  cannot  re- 
cover. Damont  v.  Railroad  Co.,  9  La.  441; 
Walker  v.  Railroad  Co.,  41  La.  Ann.  795,  6 
South.  916;  OUvlep  v.  Railroad  Co.,  43  La. 
Ann.  804,  9  South.  431.  It  Is  therefore  Im- 
portant to  ascertain  whether  or  not  Mrs. 
Odom  contributed  to  her  owu  injury,  and 
whether  *e  voluntarily  Jumped  from  the 
train,  while  In  motion,  In  order  to  avoid  being 
token  beyond  her  destination.  It  is  alleged 
that  she  was  on  the  steps  of  the  car,  in  the 
act  of  leaving  the  cor,  when  it  moved  ahead 
in  Its  regular  course,  and  she  was  thrown 
from  the  car.  It  is  Immaterial  whether  she 
jumped  off  or  was  thrown  off,  if  she  was  In 
the  act  of  leaving  the  car  when  It  had  stop- 
ped, and  the  train  moved  ahead  when  she 
was  in  the  act  of  gettinjg  dtt.  Some  of  tiie 
witnesses  place  her  on  the  platform  of  the 
car,  and  testify  that  she  jtmiped  or  stepped 
from  the  car  platform  to  the  small  platfomi 
at  Mitchells'  Mills,  which  Is  a  flag  station. 
Others  place  her  on  the  steps,  and  say  that, 
as  she  was  in  the  act  of  getting  off,  she  was 
thrown  to  the  ground  by  the  movement  of 
the  train.  On  this  particular  point  the  evi- 
dence is  confllctinpr,  and  seemingly  Irrecon- 
dlaUe.  We  are  therefore  disposed  to  apply 
the  rule  so  often  announced  by  us,— that  on 
questlcns  of  fact,  when  the  evidence  is  con- 
flicting, and  the  witnesses  of  credibility,  ana 
the  testimony  almost  equally  balanced,  we 
will  not  disturb  the  verdict  of  the  Jury.  In 
this  case  this  rule  can  be  applied  with  propri- 
ety, for,  without  calling  to  our  aid  extraneous 
circumstances  and  physical  facts,  it  would  be 
the  exercise  of  Intuitive  tact  and  wisdom  to 
unthread  the  mass  of  tangled  testimony  In 
the  record.  There  Is  no  evidence  that  Odom 
and  his  wife  unnecessarily  delayed  their  ef- 
forts to  leave  the  train.  They  had  to  go 
some  distance,  where  they  could  conveniently 
get  to  the  platform  at  the  depot.  The  train 
had  signaled  for  a  stop,  and  when  It  slowed 
up  they  moved  forward  to  get  off.  This  fact 
Is  established,  and  also  the  fact  that  Odom 
got  off  the  train  when  it  had  stopped,  and  had 
placed  his  bundles,  and  turned  round  to  as- 
sist his  wife.  Here  the  conflict  of  testimony 
begins;  plaintiff's  witnesses  placing  Mrs. 
Odom  on  the  steps  of  the  car,  and  defend- 
ant's witnesses  on  the  platform  of  the  car, 
from  which,  while  the  car  was  in  motion,  she 
stepped  to  the  depot  platform,  two  steps,  and 
went  beyond  it  to  the  ground.  Odom  says, 
as  he  turned  to  assist  his  wife  from  the  train. 
It  moved  off,  separating  him  from  her,  and 
she  was  carried  to  the  end  of  the  platform, 
thrown  from  the  steps  against  the  side  of  the 
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car,  and  to  the  groimd.  We  tblnk  bis  testl- 
mony  is  corroborated  as  to  his  wife  being  on 
the  step  of  the  car  when  it  moved  off.  Sen- 
tebl,  defendant's  witness,  places  her  10  feet 
beyond  the  noi-th  end  of  the  platform,  on  the 
ground,  when  he  saw  her.  AU  the  witnesses 
place  her  north  of  the  platform.  This  plat- 
form faces  north  and  south,  and,  the  car  be- 
ing parallel  with  it,  it  is  difficult  to  under- 
stand how  she  stepped  to  the  platform,  and 
was  thrown  this  distance  to  the  north  of  it. 
Defendant's  witnesses  were  not,  we  think.  In 
a  position  to  see  any  .movement  of  Mrs. 
Odom;  and,  when  they  testify  they  saw  her 
on  the  platform,  they  may  have  spolien  the 
truth,  and  at  the  instant  thereafter  she  may 
have  descended  to  the  step.  The  witness  of 
defendant  nearest  to  her,  in  immediate  prox- 
imity to  her,  and  on  whose  testimony  defend- 
ant places  great  reliance,  is  confused  in  his 
testimony,  and  makes  two  separate  and  dis- 
tinct statements  in  the  direct  and  cross-es- 
amination.  We  are  of  the  opinion  that  the 
Jury  were  correct  in  finding  the  defendant 
corporation  negligent  in  moving  its  train 
when  Mrs.  Odom  was  on  the  car  step,  in  the 
act  of  leaving  the  train.  She  was  placed  In 
a  situation,  by  the  comi)aDy,  where  she  had 
no  time  for  deliberation,  and  had  to  choose 
between  two  modes  of  escape,  both  of  which 
were  dangerous.  Error  in  judgment  on  the 
part  of  plaintiff  In  trying  to  escape  imminent 
danger  brought  about  by  defendant's  negli- 
gence does  not  constitute  contributory  negli- 
gence, even  though  the  accident  might  not 
have  happened,  had  the  act  not  been  done. 
Lehman  v.  Railroad  Co.,  37  La.  Ann.  705. 
She  was  on  the  steps  of  the  car  by  defend- 
ant's invitation  to  her  to  leave  the  train.  In 
this  situation,  with  an  infant  in  her  arms, 
the  perilous  alternative  was  presented  to  her, 
to  remain  there,  and  run  the  risk  of  belag 
thrown  from  the  train  when  it  accelerated 
its  speed,  or  to  step  from  the  train  before  it 
Increased  its  motion.  It  would  have  been 
dangerous  for  her  to  attempt  to  reach  the 
car  platform  with  an  Infant  in  her  anns. 
Under  these  circumstances,  we  arc  inclined 
to  the  opinion  that  she  chose  the  less  dan- 
gerous mode  of  escape.  The  defendant  cor- 
poration is  responsible  for  the  consequences 
of  the  placing  of  Mrs.  Odom  in  this  situation. 
The  evidence  fails  to  sustain  the  allega- 
tions in  plaintiff's  i>etltlon  as  to  the  personal 
injiu:y  of  his  wife.  The  evidence  is  unsatis- 
factory, and  at  the  time  of  the  Injury  there 
was  no  examination  made  by  the  family 
physician  to  ascertain  the  condition  of  Mrs. 
Odom,  owing  to  her  modesty,  rather,  we 
think,  than  from  any  desire  to  deceive.  The 
examination  was  therefore  superficial,  and 
the  family  physician  only  visited  her  once. 
Medical  experts  were  appointed  by  the  court 
to  make  a  personal  examination  of  Mrs. 
Odom.  No  objection  was  made  to  this  un- 
usual application  for  medical  experts  to  ex- 
amine the  pers<m  of  the  plaintiff.  We  will 
not,  therefore,  comment  upon  it    Objection 


was  made,  and  a  bill  was  reserved,  to  tax- 
ing the  expense  of  the  expert  examination 
as  costs  to  the  defendant  It  will  not  be  nec- 
essary to  discuss  this,  as  the  defendant  will 
have  to  pay  the  costs.  The  expert  testimony, 
as  it  was  not  objected  to  by  defendants,  may 
be  referred  to.  It  shows  that  there  is  "no 
evidence  of  disease  listing,  that  conld  not 
reasonably  be  assigned  to  other  causes."  One 
of  these  experts  is  the  physician  who  first 
visited  Mrs.  Odom.  Mrs.  Odom  was  un- 
doubtedly Injured,  however,  to  some  extoit 
The  Judgment  appealed  from  will  be  amend- 
ed, and  the  damages  fixed  at  $500.  It  Is 
therefore  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  amended  by 
reducing  the  damages  to  the  sum  of  $500,  and 
In  other  respects  it  be  affirmed;  the  plaintiff 
and  appellee  to  pay  costs  of  appeal. 

On  Rehearing. 

Without  granting  a  rehearing  In  this  case, 
we  will  add  to  the  decree  that  the  plaintiff 
and  appellee  pay  costs  of  appeal,  although 
this  is  unnecessary,  as  the  costs  followed  the 
Judgment  The  amendment  to  the  Judgrment 
necessarily  cast  the  costs  of  appeal  on  the 
appellee.    Rehearing  refused. 


(IS  La.  Ami.  US) 
CAHRUTH  et  ux.  v.  TEXAS  &  P.  RT.  OO. 

(No.  362.) 
(Supreme  Court  of  Louisiana.     Oct.  11,  1893.) 
Cabribbs— Injdbies  to  Passekobrs. 
Same  as  in  Odom  r.  Railroad  Co.,  14 
South.  734,  (decided  this  term.) 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  De 
Soto;   W.  P.  HaU,  Judge.    . 

Action  by  A.  B.  Carruth  and  bis  wife 
against  the  Texas  &  Pacific  Railway  Com- 
pany to  recover  for  personal  injuries  to  the 
female  plaintiff.  Plaintiffs  had  Judgment, 
and  defendant  appeals.  Modified  and  affltm- 
ed. 

Wise  &  Herndon,  fw  appellant 

Plaintiff  must  make  his  caae  certain.  The 
burden  of  iHroof  is  on  him. 

A  railroad  company  Is  not  liable  to  a  pas- 
senger for  an  accident  which  the  passenger 
might  have  prevented  by  ordinary  attention 
to  her  own  safety,  even  though  the  agents 
in  cliarge  of  the  train  are  also  remiss  in  their 
duty.  30  La.  Ann.  15;  32  La.  Ann.  615;  33 
La.  Ann.  154. 

One  who  passed  out  of  a  railway  car,  and 
got  upon  the  platform  thereof,  to  step  or 
jump  from  the  car  while  it  was  In  motion, 
cannot  recover  for  injuries  suffered  in  conse- 
quence thereof,  even  though  be  had  reached 
his  place  of  destination,  and  the  train,  which 
had  previously  stepped  to  permit  passengers 
to  alight  had  not  so  stopped  for  a  reason- 
able length  of  time.  12  N.  W.  83;  41  La.  Ann. 
795,  6  South.  916;  Foumet  T.  Steamship  Co., 
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(July  tenn,  1801,  of  this  court,)  11  Soutb.  541. 

It  iB  contributory  negligence  for  a  paa- 
aenger  to  leave  a  car  while  it  Is  In  motion, 
and,  in  an  action  by  a  pasa^iger  to  recover 
damages  t(x  injuries  received  while  so  alight- 
ing, the  court  should  so  instruct  the  jury.  21 
N.  E.  101. 

Duty  of  conductor  to  assist  passenger  to 
aUght.  No  duty  rests  upon  the  conductor  of 
a  railway  train  to  assist  a  female  passenger 
to  aUght  from  the  car.  34  N.  W.  621;  36  N. 
W.  645. 

Duty  of  conductcHTs  in  starting  train,  as  to 
passengers  alighting.  The  conductor  of  a 
railway  train  is  only  required,  after  having 
the  station  announced,  to  stop  the  train,  and 
h(dd  it  such  reasonable  time  as  will  permit 
the  passengers  to  alight  in  safety.  It  is  not 
his  duty  "to  know"  that  a  passenger  has  left 
the  cars  before  he  gives  the  signal  to  start 
34  N.  W.  621;   35  N.  W.  645. 

ISxcesslve  and  vindictive  damages  will  not 
be  allowed.  11  La.  Ann.  292;  40  La.  Ann. 
64,  3  South.  462. 

Geo.  E.  Head,  Lee  &  Liverman,  and  3.  O. 
Egnn  &  Son,  for  app^ee. 

"The  defendant  company  having  pleaded 
contributory  negligence,  the  burden  of  the 
proof  is  ujMn  them  to  show  it"  15  WaU. 
406,  407;  83  U.  S.  391;  40  La.  Ann.  417,  4 
South.  86. 

"Contributory  negligence  cannot  be  set  up 
as  a  defense  when  such  alleged  negligence 
was  the  resnlt  of  tremor  and  excitement  pro- 
duced by  the  defendant's  misconduct  or  when 
the  latt«''8  negligence  puts  the  plaintiff  to  a 
sudden  election  between  acting  as  he  did, 
or  submitting  to  a  grave  Inconvenience."  2 
Redf.  R.  i  194  et  seq.;  Whart  Neg.  §S  376, 
377;  2  Thomp.  Neg.  p.  1174;  Lehman  v.  RaU- 
road  Co.,  37  La.  Ann.  708. 

"It  Is  the  duty  of  the  railway  carrl»  to  pro- 
vide safe  modes  of  ingress  and  egress  to  and 
from  their  cars;  to  provide  suffltdent  lights 
at  their  stations,  where  passengers  take  or 
leave  their  trains  at  night;  to  have  its  sta- 
tions open  and  lighted,  and  its  servants  ready 
for  the  accommodation  of  those  who  may 
wish  to  leave  its  trains,  cm*  depart  by  same. 
For  neglect  of  said  duty,  resulting  in  Injury 
to  passengers,  the  carrier  is  responsible." 
Thomp.  Carr.  p.  708;  Whart.  Neg.  ${  652,  654; 
Moses  V.  Railroad  Co.,  39  La.  Ann.  653-656, 
2  South.  567;  Penniston  v.  Railroad  Co.,  34 
La.  Ann.  777;  Lehman  v.  Railroad  Co.,  37  La. 
Ann.  705;  Id.  648,  698. 

"Passengers  have  a  right  to  proper  and 
sufficient  time  for  alighting  from  a  train  at 
their  places  of  destination,  and  It  is  gross 
negligence  to  start  a  train  while  they  are  on 
the  steps  of  a  car  platform,  in  the  act  of 
alighting.  They  are  responsible  for  injurieis 
occasioned  to  passengers  by  such  negligence." 
37  La.  Ann.  707. 

"Where  a  passenger  is  on  the  steps  of  a  car 
platform.  In  the  act  of  alighting  therefrom, 
and  the  CMiductor  starts  the  train  without 
v.l4so.no.l4 — 47 


warning,  and  the  passenger  is  precipitated  to 
the  ground  by  the  sudden  jerliing  motion  of 
the  train,  and  Injured,  such  conduct  shows  a 
reckless  disregard  by  the  carrier  for  the 
safety  of  its  passengers,  and  a  gross  neglect 
of  its  duty  to  them,  and  they  are  responsible 
in  damages  for  the  injuries  received  by  pas- 
sengers, occasioned  by  such  conduct" 

Two  thousand  dc^lars  damages  is  not  suffi- 
.  dent  In  a  case  of  this  kind,  taking  into  con- 
sideration the  following  elements  of  damages, 
which  are  proper  in  estimating  and  assessing 
same:  (1)  Expenses  of  surgical  and  medical 
attention  and  nursing;  (2)  the  bodily  pain, 
according  to  its  degree  and  duration;  (3) 
bodily  injury,  taking  into  account  the  loss  of 
time,  the  extent  and  probable  duration  of  the 
Injury,  its  effect  on  the  health,  the  mental 
and  physical  powers,  the  capacity  for  labor, 
and  the  earning  of  Bjoney;  (4)  the  probable 
duration  of  the  Inju^,  as  to  whether  tempo- 
rary or  permanent 

The  amount  of  damages  In  this  case  are  to- 
tally insufficient  where  the  evidence  shows 
that  the  injuries  are  permanent  and  where 
a  vigwous  and  healthy  young  wife  is  reduced 
by  them  to  a  chronic  Invalid. 

McENERT,  J.  The  plaintiff  brought  this 
suit  against  the  defendant  company  to  recov- 
er damages  against  the  defendant  company 
for  personal  Injuries  inflicted  upon  his  wife 
when  she  was  leaving  defendant's  train  at 
Mansfield  Junction.  The  answer  is  a  general 
denial,  with  a  plea  of  contributory  negligence 
on  the  part  of  defendant  The  case  was  tried 
by  a  jury,  and  a  verdict  rendered  in  favor  of 
plaintiff  fcH*  $2,000  damages.  The  defendant 
appealed  from  the  Judgment  rendered  there- 
on. The  plaintiff  was  a  passenger  on  de- 
fendant's train,  and  left  the  same  at  Mans- 
field Junction.  The  evidence  establishes  the 
following  facts:  That  the  train  was  behind 
schedule  time,  and  stopped  at  the  Junction 
a  very  short  time, — not  sufficient  for  passen- 
gers to  get  on  or  off  with  safety;  that  Mrs. 
Carrutb  used  due  diligence,  in  the  short  time 
allowed  her.  In  leaving  the  train;  that  when 
she  was  on  the  car  step,  in  the  act  of  alight- 
ing, the  train  started,  and  she  was  injured 
by  being  thrown,  as  the  plaintiff  describes, 
"between  the  fend»  and  the  end  of  the  car; 
struck  in  the  back,  and  pitched  forward." 
The  testimony  introduced  to  contradict  this 
is  negative  in  character.  The  train  was  in 
motion  when  the  witness  Yarborough  assist- 
ed her  from  the  step  of  the  car,  and  It  is 
probable  that  the  car  moved  before  he  assist- 
ed her,  and  infiicted  the  Injury  upon  her.  It 
is  in  evidence  that  she  had  recdved  no  fall, 
and  that  she  had  been  placed  in  no  situation 
to  inflict  an  injury  upon  her,  before  she  enter- 
ed defendant's  car.  Immediately  on  reaching 
the  ground,  she  complained  of  being  hurt 
She  was  examined  the  next  day  by  a  physi- 
cian, and  numerous  bruises  were  found  up<m 
her  body,  and  so  located  as  to  be  infiicted  in 
the  manner  which  the  husband  descrittea.    It 
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would  be  a  vefy  violent  presumption  to  hold 
that  these  braises  wo-e  self-inflicted,  for  the 
purpose  of  this  suit,  or  to  hold  that  her  ex- 
clamation of  being  hurt  was  made  for  the 
same  purpose.  The  law,  as  announced  in  the 
case  of  Odom  y.  Railroad  Co.,  14  South.  734, 
(decided  at  this  term,)  Is  applicable  to  this, 
and  It  will  be  unnecessary  to  again  go  over 
the  same  ground. 

We  have  some  difficulty  in  fixing  the 
amount  of  damage  Inflicted  upon  plalntltTs 
wife.  The  evidence  as  to  the  results  of  the 
Injury  Is  unsatisfactory  to  us.  We  are  unable 
to  say  whether  the  disease  with  which  de- 
fendant Is  suffering  Is  In  consequence  of  this 
Injury.  We  can  go  no  further  than  to  say 
that  she  was  bruised,  and  undoubtedly  tem- 
porarily suffered.  The  amount  of  damages 
allowed  by  the  Jury  is  excessive.  We  can 
scarcely  distinguish  thli  case  from  the  case 
of  Odom  ▼.  Railroad  Co.,  either  in  the  facts 
or  the  injury' Inflicted  upon  plaintiff's  wife. 
We  will  therefore  fix  the  damages  at  $600. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from '  be 
amended  so  as  to  reduce  the  amount  of  dam- 
ages to  the  sum  of  $500.  In  other  respects 
it  Is  affirmed.  Plaintiff  (appellee)  to  pay 
costs  of  appeaL 

tui  Ata.  urn 

SORREILL  et  aL  v.  V^lNCB  et  al. 
(Supreme  Court  of  Alabama.    Feb.  6,  1804.) 

JUSOXBNT — REGISTBATtON — LlEIf. 

Under  Acts  1888-89,  p.  60,  the  lien  of  a 
Judgment  does  not  attach  until  after  a  certifi- 
cate of  the  judgment  liaa  been  registered  by 
the  probate  judge. 

Appeal  from  chanceir  court,  Talladega 
county;   S.  K.  McSpadden,  Chancellor. 

Bill  by  Vance  &  Kirby  against  William  M. 
SorreU  and  others  for  the  discovery  of  de- 
fendants' assets.  From  an  order  overruling 
a  demurrer  to  the  bill,  defendants  appeal. 
Affirmed. 

Cecil  Browne,  for  appellants.  B.  H.  Dry- 
er, for  appellees. 

UBAD,  3.  Section  8545,  Code  1886,  pro- 
vides that:  "A  creditor,  having  obtained  a 
Judgment  at  law  npoa  which  execution  has 
Issued  and  been  returned  'No  property  found,' 
<nr  a  creditor  without  a  lien  or  Judgment, 
may.  In  the  court  of  diancery  of  the  district 
In  which  the  Judgment-debtor  resides,  or  In 
the  court  of  chancery  of  the  district  In  which 
the  Judgement  was  rendered,  file  a  bill  for 
the  discovery  of  the  assets  of  the  debtor  sub- 
ject to  the  payment  of  debts;  and  the  debt- 
or must  answer  on  oath,  and  disclose  all 
property,  real  or  personal.  In  which  he  may 
have,  or  may  claim  an  Interest,  legal  or  equi- 
table; all  moneys,  effects,  or  choses  In  ac- 
tion. In  which  he  may  have,  or  may  dalm 
an  Interest,  legal  or  equitable;  where  such 
property,  effects,  or  choses  In  action,  In 
which  he  has,  or  may  claim  an  Interest,  legal 


or  equitable,  and  wha:«  sudi  moneys,  effects, 
or  choses  In  action  may  be  found."  Section 
8547  provides  that:  "If  from  the  answer  it 
appears  that  the  defendant  has  property, 
real  or  personal,  or  an  interest  in  property, 
real  or  personal,  subject  to  the  payment  of 
debts;  or  has  moneys,  effects,  or  dioses  in 
action,  or  an  Interest  in  moneys,  effects,  or 
choses  in  action,  subject  to  the  payment  of 
debts,  whether  such  property,  moneys,  ef- 
fects, or  choses  In  action,  be  within  or  with- 
out the  state,  the  court.  In  term  time  or  In 
vacation,  must  make  all  such  orders  or  de- 
crees as  may  be  necessary  and  proper  to 
reach  and  subject  such  property,  moneys,  ef- 
fects, or  choses  In  action,  and  for  that  pur- 
pose may  appoint  a  receiver  with  authority 
to  demand,  sue  for  and  recover,  or  other- 
wise to  reduce  to  possession  such  property, 
moneys,'  effects,  or  choses  In  action;  and 
may  require  the  Judgment-debtor  to  make  to 
such  receiver  all  conveyances,  assignments, 
or  transfers,  which  may  be  necessary  and 
proper  to  enable  him  to  receive,  or  to  sue  for 
and  recover  such  pre^erty."  The  appellees, 
Vance  &  Kirby,  obtained  Judgment  In  the 
court  of  law  on  the  26th  day  of  January, 
1893,  against  the  apprflants,  Sorrell,  Hick- 
man, Phillips,  aid  Hester,  on  a  debt  contract- 
ed by  them,  as  a  partUMShlp,  under  the  name 
of  Ellis  Hickman  &  Co.  Execution  Issued  on 
this  Judgment,  and  was  returned  "No  prop- 
erty found."  On  the  3d  day  of  February, 
1803,  appellees  filed  in  the  office  of  the  pro- 
bate Judge  of  the  proper  county  a  certificate 
of  the  Judgment,  in  pursuance  of  the  act  of 
the  general  assembly  of  Alabama  approved 
February  26,  1889  (Acts  1888-89,  p.  80)  pro- 
viding for  the  creation  of  Judgment  liens 
upon  the  property  of  defoidants,  but  the 
same  was  not  registered  until  the  8th  day  of 
February,  1893.  The  bill  is  filed  for  discov- 
ery of  assets,  under  sections  8546  and  3547 
of  the  Code,  above  copied.  There  are  alle- 
gations touching  the  concealment  of  partner- 
ship assets  by  the  firm  of  Ellis  Hickman  & 
Co.,  and  Individual  assets  by  specified  Indi- 
vidual members  of  that  firm.  Thus,  it  la  al- 
leged that  "Ellis  Hickman  &  Co.  own  proper- 
ty, in  the  way  of  notes,  accounts,  and  other 
debts  owing  to  them,  which  they  are  col- 
lecting as  fast  as  possible,  and  fraudulently 
concealing  end  keeping  teova  your  orators 
and  their  other  creditors."  It  Is  also  al- 
leged that  on  or  about  February  6,  1893. 
they  sold,  at  one  sale,  to  one  Conway,  their 
stock  of  goods,  worth  about  $1,800,  for  about 
$1,600,  for  the  purpose,  on  their  part,  of  de- 
frauding their  creditors,  by  converting  their 
goods  into  money  and  concealing  the  pro- 
ceeds, and  that  Eillis  Hickman  received  the 
said  proceeds,  and  he  and  Hesto:  are  hiding 
them  out,  together  with  all  other  assets  of 
the  firm.  It  Is  alleged  that  complainants  are 
not  Informed  whether  Conway,  the  purchas- 
er, participated  in  this  frandulent  intent  or 
not  It  Is  alleged,  next,  that  Sorrell  owned 
real  estate  subject  to  tbia  debt,  which,  on 
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.TaiiTiary  16,  1^,  In  anticipation  of  the  re- 
covery of  complainants'  Judgment,  and  to  de- 
fraud them,  he  conveyed,  by  mortgage,  to 
secnre  a  recited  loan  of  $950,— the  full  value 
of  the  land,— to  hto  brother,  Q.  W.  Sorrell, 
and  that.  If  he  In  fact  received  this  money, 
he  fraudulently  conceals  and  withholds  It 
from  complainants.  The  same  averment  Is 
made  In  reference  to  O.  W.  Sorrell's  par- 
tldpatlon  In  this  fraud,  as  in  the  case  of  Con- 
way. Sorrell,  the  debtor,  owns  no  other  m- 
dividual  property.  Complainants  allege  that 
they  know  of  no  property  owned  by  Phillips 
subject  to  their  demand;  bnt  they  allege, 
generally,  that,  among  all  the  respondents, 
there  is  sufficient  property  bid  out,  subject  to 
the  payment  of  their  demand,  to  pay  It,  if  It 
can  be  discovered  and  tabjected,  and  that 
they  have  no  property,  so  subject,  which  la 
not  hid  out  and  fraudulently  withheld  from 
the  payment  of  the  debt;  that  I^  the  meth- 
ods of  conveyance  refnred  to,  and  fraudulent 
concealment  of  proceeds  and  other  property 
of  Ellis  Hlrkman  &  Co.,  and  of  the  partners 
thereof,  and  of  William  M.  Sorrell,  and  the 
insolvency  of  Phillips,  complainants  do  not 
know,  and  cannot  find  out,  upon  what  prop- 
erty their  Judgment  lien  operates.  The  bill 
prays,  in  terms,  for  the  specific  relief  author- 
ized by  the  sections  of  the  Code  above  cop- 
led,  and  for  general  relief. 

The  case  comes  before  us  from  the  decretal 
order  of  the  chancellor  overruling  the  de- 
murrers to  the  bilL  Only  one  ground  of  de- 
murrer is  insisted  on  In  the  argument  of  ap- 
pellants' counsel,  and  we  will  consider  no 
othw.  That  ground  is,  substantially,  that 
complainants  have  an  adequate  remedy  to 
enforce  collection  of  their  demand  without 
resorting  to  equity  to  discover  and  subject 
the  assets  alleged  to  be  concealed;  and  the 
contention  is  founded  upon  the  fact  shown 
by  the  bill  that  Ellis  Hickman  &  Co.  owned 
the  stock  of  goods  sold  to  Conway,  worth  $1,- 
800,  at  the  time  complainants  filed  the  certifi- 
cate of  their  Judgment  In  the  office  of  the 
probate  Judge,  which  filing,  it  Is  contended, 
created  a  lien  on  the  goods  in  complainants' 
favor,  enforceable  by  «xecutlon,  which  was 
unaffected  by  the  subsequent  sale  to  Conway. 
It  la  a  well-settled  principle  that  if  it  appears 
that  the  debtor  has  visible  property,  suffi- 
cient to  pay  the  debt,  which  can  be  reached 
and  subjected  by  the  ordinary  processes  of 
levy  and  sale,  equity  will  not  entertain  a  bill 
for  the  discovery  of  assets  concealed,  like 
that  In  the  present  case.  Lawson  v.  War- 
ren, 80  Ala.  684,  8  South.  141;  Sweetzer  v. 
Buchanan,  M  Ala.  B74,  10  South.  562.  Let  it 
be  conceded  that  the  defendants  are  in  a  po- 
sition to  insist  that  complainants  ought  to 
proceed  to  enforce  a  Judgment  lien  upon 
property  which  they  themselves  have  sold 
and  conveyed  to  another,— a  proposition  we 
deem  it  unnecessary  now  to  consider,  and  to 
which  we  by  no  means  commit  ourselves,— 
and  there  is,  to  our  minds,  no  room  for  ar- 
goment  in  support  of  appellants'  contention. 


The  act  entitled  "An  act,  to  amend  an  act 
entitled  an  act  to  provide  for  the  registration 
and  lien  of  Judgments  and  decrees  for  the 
payment  of  money,"  approved  February  26, 
1889,  (Acts  1888-89,  p.  60,)  is  plain  and  un- 
ambiguous. It  it  not  open  to  construction. 
It  provides,  In  terms  that  cannot  be  misun- 
derstood, that  the  certificate  of  the  Judgment 
filed  under  the  act  shall  be  registered  by  the 
Judge  of  probate  in  a  book  to  be  kept  by 
him  for  that  purpose,  which  register  shall 
also  show  the  date  of  filing,  and  the  name 
of  the  owner  of  the  Judgment  or  decree,  'and 
every  Judgment  or  decree  to  filed  and  regit- 
tered  shall  be  a  lien  upon  all  the  property  of 
the  defendant  In  such  county  which  is  sub- 
ject to  levy  and  sale  under  execution;  and 
sodi  lien  shall  continue  for  ten  years  from 
(he  date  of  *ueh  regittratton.  The  registra- 
tion of  such  Judgment  or  decree  shall  be  no- 
tice to  all  persons  of  fhe  existence  of  such 
liens."  (The  italics  are  ours.)  There  can  be 
nothing  clearer  than  that  both  filing  and  reg- 
istration are  essential  to  the  creation  of  fhe 
lien.  In  the  present  case,  the  certificate  was 
not  registered  until  after  the  sale  to  Conway, 
BO  that  at  the  time  of  that  sale  there  was  no 
lien.  There  was  no  error  in  the  ruling  of  the 
chancellor,  and  his  decree  is  affirmed.  The 
defendants  will  plead  to  or  anaw»  the  bill 
within  80  days,  with  authority  in  the  dian- 
eery  court,  or  the  chancellor  in  vacation,  to 
extend  the  time,  on  sufficient  showing.  Af- 
firmed. 


am    Ala.    84() 
JOSEPH  V.  DEXJATCR  LAND,  IMPROVE- 
MENT &  FUBNACE  OO. 

(Supreme  Court  of  Alabama.    Feb.   1,   1894) 

VSITDOB  ASD  PURCRASBR— WbBM  BaLS  IS  KAVB— 
MORTOAOB  FOBKCLOBCRI  —  DiFBNSKS  —  CoVBK- 
TUBB — MiSREFKESENTATION  —  HaRMLBSS  EBBOB. 

1;  A  sale  of  land  is  made  at  the  time  the 
deed  is  executed  and  delivered,  and  notes  for, 
and  a  mortgage  to  aecnre,  the  price  are  taken 
by  the  grantor,  though  an  oral  agreement  wag 
reached  by  the  parties  several  months  pri(H: 
thereto. 

2.  Oovertnre  Is  no  defense  to  the  fore- 
dosnre  of  a  pnrcbase-money  mortgage  executed 
by  a  married  woman,  where  the  bill  seeks  no 
pergonal  decree  against  her. 

3.  Even  if  a  decree  In  such  case  is  erro- 
neous, in  that  it  in  termg  forecloses  the  mort- 
gage, instead  of  declaring  and  effectuating  plain- 
tiff^s  vendor's  lien,  it  la  error  without  prejudice, 
wliere  the  latter  could  have  been  done  unda  the 
prayer  for  general  relief. 

4.  The  purchaser  of  a  lot  from  a  land  com- 
pany is  not  entitled  to  rescind  the  Bal&  or  to 
damages  becauge  of  the  expression  by  the 
grantor'a  agent,  at  the  time  of  the  aale,  of  his 
belief  that  certain  improvements  would  be  made 
on  land  controlled  by  the  company,  which  were 
in  fact  not  made,  where  such  agent  believed 
his  statements  to  be  true,  and  made  no  engage- 
ment to  cany  out  the  purposes  expressed. 

Appeal  from  dty  court  of  Decatur;  W.  H. 
Simpson,  Judge. 

Action  by  the  Decatur  Land,  Improvement 
&  Furnace  Company  against  Martha  BL  Jt- 
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sepli  to  foreclose  a  mortgage.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

O.  Kyle,  for  appellant  John  0.  Eyster, 
for  appellee. 

McCIiEIiliAN,  J.  This  Mil  is  filed  by  tbe 
Decatur  Land,  Improvement  &  Furnace  Com- 
pany, a  corporation,  against  Martha  B.  Jo- 
seph, a  married  woman.  It  seeks  the  fore- 
closure  of  a  mortgage  executed  by  tbe  re- 
spondent upon,  and  to  secure  the  purchase 
money  for,  two  certain  town  lots  which  she 
had  bought  from  the  land  company.  By  an- 
swer, cross  bUl,  and  pleas,  three  lines  of  de- 
fense are  attempted.  In  tbe  first  place  It  is 
insisted  that  the  sale  to  the  respondent  was 
void  for  that,  at  the  time  It  was  made,  tbe 
lands  of  which  these  lots  were  a  part  bad  not 
been  surveyed  and  platted,  and  a  plat  or 
map  thereof  filed  and  recorded  in  the  ofBce 
of  the  probate  Judge,  as  required  by  the  act 
of  February  28,  1887,  (Acts  1886-87,  p.  9a) 
This  act,  in  the  opinion  of  tbe  writer,  baa 
reference  to  lands  in  incorporated  towns;  and 
he  thinks  it  is  a  sufficient  answer  to  tbe  re- 
spondent's contention  in  this  connection  to 
say  that  whether  this  sale  be  considered  to 
have  been  made  in  October,  1887,  when  ne- 
gotiations began  and  some  oral  understanding 
was  reached,  or  in  May,  1888,  when  the  trans* 
action  was  fully  consummated,  the  land  was 
not  in  an  incorporated  town.  Moreover,  if 
tbe  sale  was  made  in  May,  1888,  when  the 
deed  and  mortgage  back  were  executed,  the 
question  is  eliminated,  also,  by  the  fact  that 
the  statute,  if  applicable,  had  been  complied 
with  in  the  preceding  February.  My  asso- 
ciates are,  however,  of  tbe  opinion  that  the 
act  in  question  is  not  confined  in  its  applica- 
tion to  maps  and  plats  of  land  in  incorporat- 
ed towns,  and  that  if  the  sale  made  here  had 
occurred  prior  to  February,  1888,  when  the 
map  was  recorded,  it  would  be  avoided  by 
tbe  operation  of  the  statute;  but  they  are 
further  of  tbe  opinion  that  for  all  the  pur- 
poses of  this  case  the  sale  must  be  taken  as 
having  been  made  in  May,  1888,  when  the 
deed  was  executed  by  the  land  company  to 
the  purchaser,  and  tbe  notes  for,  and  mort- 
gage to  secure  the  payment  of,  the  purchase 
money  were  executed  by  tbe  purchaser  to  the 
company;  and  it  Is  tberefwe  the  Judgment  of 
the  court  that  tbe  statute,  having  been  com- 
plied with,  exerts  no  Influence  upon  the  rights 
of  the  parties  as  presented  in  this  record. 

Tbe  attempted  defense  of  coverture  is  equal- 
ly without  merit.  The  bill  seeks  no  personal 
decree  against  Mrs.  Joseph,  but  only  a  fore- 
closure of  tbe  mortgage  and  sale  of  tbe 
premises  to  pay  the  secured  debt  This  debt 
being  for  the  purchase  money  of  the  land,  it 
is  of  no  consequence  that  the  respondent  is, 
and  has  all  along  been,  a  married  woman, 
and  bad  not  been  relieved  of  the  disabtlitles 
of  coverture  In  respect  of  this  transaction  by 
the  assent,  in  writing,  of  ber  busband  to  b&t 


entering  into  it  Crampton  v.  Prince,  83 
Ala.  240,  3  South.  619,  and  cases  there  cited; 
Wadsworth  v.  Hodge,  88  Ala.  500,  7  South. 
194;  Ramage  v.  Towles,  86  Ala.  688,  6  Soatb. 
342;  Bogan  v.  HamUton,  90  Ala.  454,  8 
South.  186.  And  if  it  be  conceded  that  the 
decree  was  technically  irregular,  or  even  er- 
roneous, in  that  it,  in  terms,  foreclosed  tbe 
mortgage,  against  which  the  plea  of  coverture 
was  good,  Instead  of  declaring  and  effectuat- 
ing complainant's  vendor's  lien,  as  might  have 
been  done  under  the  prayer  for  general  re- 
lief, the  irregularity  or  error  is  wholly  with- 
out injury  to  the  appellant— elnce  the  relief 
actually  granted  is  precisely  that  to  which 
complainant  was  entitled  upon  a  declaration 
and  enforcement  of  tbe  lien  for  purchase 
money,— and  would  not  require  or  Justi^  a 
reversal. 

The  other  and  main  defense  relied  on  Is 
that  the  complainant  induced  the  respondent 
to  purchase  the  lots  in  question  by  certain 
false  and  fraudulent  representations,  which, 
it  Is  now  insisted,  entitle  the  respondoit 
either  to  rescind  the  sal6  and  purchase  in 
toto,  and  recova:  back  tbe  part  consideration 
paid,  namely,  the  value -of  a  house  er«;ted 
by  her  on  the  land,  or  to  recoup,  against  the 
demand  advanced  by  the  bill,  the  difference 
between  tbe  value  of  the  lots  abstractly  con- 
sidered and  what  would  have  been  their  val- 
ue had  the  representations  been  true.  In 
considering  this  question  we  shall  not  go  In- 
to a  discussion  of  tbe  evidence,  but  rather 
assume  that  the  land  company,  through  Its 
officers  and  agents,  communicated  or  stated 
to  Mrs.  Joseph  the  matters  and  things  set 
forth  in  her  answer  and  cross  bill,  of  course 
not  conceding  her  construction  of  what  was 
said.  These  lota  were  situated  at  the  comer 
Of  Second  avenue  and  Prospect  drive,  two 
streets  in  the  (then  contemplated)  town  of 
New  Decatur,  and  fronted  on  the  lattn*. 
Second  avenue  was  graded  at  the  time  of  tbe 
sale;  Prospect  drive  was  not;  and  there 
was  an  appreciable  difference  between  the 
levels  of  the  graded  and  the  ungraded  streets. 
One  of  the  alleged  misrepresentations  «»- 
Sisted  of  a  statement  by  Bond,  the  land  com- 
pany's general  manager,  that  Prospect  drive 
would  be  graded  to  a  proper  level  with  Sec- 
ond avenue  and  tbe  other  streets  in  the 
neighborhood.  Across  Prospect  drive  from, 
and  Immediately  in  front  of,  these  lots,  was 
a  lot  of  land  which  was  marked  on  the  map 
of  the  locality  made  by  the  land  company, 
and  by  reference  to  which  the  lots  were 
sold,  "Public  Park,"  and  with  reference  to 
this  bond  it  stated  that  that  lot  was  to  be,  or 
would  be,  laid  off  and  beautified  as  a  piiblic 
park.  Some  200  yards  down  Prospect  drive 
from  these  lots,  and  on  the  opposite  side,  was 
a  lot  which  was  marked  on  the  map  as  an 
hotel  site;  and  Bond  represented  to  respond- 
ent that  the  land  company  would  build  a 
handsome  hotel  thereon,  to  cost  $240,000, 
and  that  excavations  bad  already  been  con)- 
menced,  or  would  soon  be  oomm^iced,  on 
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said  lot,  to  that  end.  The  land  company 
owned,  originally,  all  the  land  embraced  in 
what  was  called  "Addition  4"  to  New  De- 
catur, of  which  the  lots  purchased  by  re- 
spondent, the  lot  marked  "Public  Park,"  the 
hotel  lot,  and  the  streets  referred  to  eonsti- 
tnte  parts,  and  had  had  the  whole  tract  sor- 
Teyed  and  laid  <^  into  lots,  streets,  alleys, 
parka,  etc.,  and  a  map  made  of  the  sorrey,  by 
refo^nce  to  which  lota  were  sold.  The  com- 
pany's bnsinesa  and  purpose  in  respect  of 
this  tract  of  land  was  the  upbuilding  of  a 
town  by  the  sale  of  lots  to  indlvidaals,  and 
Hie  improvement,  for  the  uses  in  view,  of 
those  parts  of  the  land  which  were  reserved 
and  dedicated,  as  indicated  on  Its  map,  to 
public  purposes.  Prospect  drive  was  not 
graded,  as  Bond  said  it  would  be.  Excava- 
tions were  then  in  progress,  or  were  soon 
after  begun,  for  laying  the  foundations  and 
commencing  the  erection  of  the  hotel,  as 
Bond  said  they  were  or  would  be,  but  the 
work  was  afterwards  discontinued,  and  the 
hotel  has  never  been  built,  contrary  to 
Bond's  statement  In  that  behalf.  Work  was 
begun  on  the  lot  opposite  respondent's  lots, 
to  the  end  of  laying  It  ofT  and  beautifying  It 
as  a  public  park;  but  this  was  also  discon- 
tinued, and  the  lot  was  donated  or  devoted 
by  the  land  company  to  school  purposes,  and 
a  large  schodhonse  has  been  erected  there- 
on, and  with  the  lot  is  now  in  use  by  a  pub- 
lic school.  We  will  also  concede  that  had 
the  hotel  been  built,  the  drive  graded,  and 
the  lot  in  front  of  respondent's  premises 
been  improved  and  kept  up  as  a  park,  in  ac- 
cordance with  the  statement  of  Bond  as  to 
what  would  be  done  in  respect  of  these  sev- 
eral matters,  the  consequence  would  have 
been  to  materially  enhance  the  value  of  the 
lots  sold  to  respondent,  and  that  any  value 
attributable  to  them  through  anticipation 
of  these  things  b^ng  done  was  in  some  ma- 
terial degree  decimated  by  the  failure  to  do 
each  of  the  things  Bond  said  would  be  done. 
We  have  now  stated  the  case  in  the  most 
favorable  light  to  the  respondent  that  the 
evidence  admits  of;  and  upon  this  state- 
ment we  are  driven  to  the  conclusion  that  all 
that  was  said  by  Bond  amounted  to  no  more 
than  the  expression  of  his  belief  or  expecta- 
tion or  intention  or  opinion,  or  the  belief, 
expectation,  intention,  or  opinion  of  the  land 
company,  that  the  drive  would  be  graded,  the 
hotel  built,  and  the  lot  opposite  respondent's 
laid  off,  beautified,  and  maintained  as  a  public 
park.  The  only  facts  stated  by  him  wwe 
that  said  lot  had  been  dedicated  to  the  pub> 
lie  as  a  park,  (and  this  was  confessedly  true,) 
and  that  excavations  had  been  commenced 
for  the  erection  of  the  hotel,  (and  this  also 
was  true.)  Indeed,  as  to  this  last  matter,  It 
is  not  even  averred  or  attempted  to  be  prov- 
ed that  he  said  such  excavations  had  been 
commenced,  but  only  that  bis  statement  was 
that  the  work  had  been,  or  shortly  would  be, 
Inangnrated,  which  is  itself  but  an  expres- 
sion of  opinion.     Conceding  every  other  con- 


tention of  the  respondent,  therefore,  in  this 
connection,  she  can  take  nothing  on  account 
of  the  statements  made  by  Bond  unless,  in 
the  form  in  which  they  were  made,  they 
were  consciously  false,  and  made  with  a 
fraudulent  purpose,  because  In  so  far  as  they 
were  statements  of  fact  they  were  true,  and 
in  so  far  as  they  did  not  turn  oat  to  be  true 
they  were  not  statements  of  fact  at  all. 
Manning  v.  Pippen,  86  Ala.  357,  5  South. 
572;  Railway  Co.  v.  Matthews,  77  Ala.  357; 
rx>ckwood  V.  Pitts,  90  Ala.  150,  7  South.  467; 
Bradfield  v.  Land  Co.,  93  Ala.  527,  8  South. 
383;  Birmingham  Warehouse  &  Elevator  Co. 
V.  Elyton  Land  Co.,  83  Ala.  549,  9  South. 
235.  That  the  statements  of  Bond  (granting 
he  made  them  as  respondent's  evidence  goes 
to  show)  were  not  known  or  believed  by  him 
to  be  false,  or  that,  to  speak  more  accurate- 
ly, he  did  not  know  It  was  not  the  company's 
expectation,  opinion,,  and  purpose  to  build 
the  hotel,  grade  the  drive,  and  improve  and 
maintain  the  park,  but,  on  the  contrary,  he 
believed  that  these  expectations  and  piu:- 
poses  were  entertained,  and  would  be  real- 
ized and  executed,  we  have  no  sort  of  doubt 
It  is  unreasonable  to  believe  that  the  compa- 
ny, engaged,  as  it  was,  in  building  up  a 
town,  having  laid  off  the  site  Into  streets, 
alleys,  parks,  lots,  etc.,  and  having  graded 
other  streets  which  connected  immediately 
with  Prospect  drive  in  such  way  as  to  leave 
a  material  unevenness  in  its  level  and  that  of 
such  other  streets,  did  not  intend  to  grade 
that  street  also.  It  is  even  more  tmreason- 
able  to  conclude  that  the  company  had  no 
Intention  of  laying  oflT,  beautifying,  and  main- 
taining the  lot,  opposite  those  purchased  by 
respondent,  as  a  park,  when  it  is  shown  that 
that  lot  had  been  by  It  irrevocably  dedicated 
to  the  public  for  that  purpose,  and  that  work 
to  that  end  was  actually  prosecuted  by  its 
landscape  architect;  and  its  absurd  to  sup- 
pose that  the  company  did  not  expect  or  in- 
tend that  an  hotel  should  and  would  be  erect- 
ed, as  stated  by  Bond,  when  it  is  considered 
that  the  lot  bad  been  reserved  from  sale  for 
that  purpose,  and  that  the  company,  as  mat- 
ter of  established  fact,  expended  a  large 
sum  of  money  In  making  excavations  toe  the 
foundations  of  the  structure,  in  accordance 
with  elaborate  plans  it  bad  had  prepared. 
We  do  not  find  from  the  evidence  that  any 
statement  made  by  Bond,  acting  for  the  com- 
pany, was  in  Its  nature  an  engagement  to 
carry  out  the  expectations  and  purposes  of 
the  company  in  respect  of  the  street,  the 
park,  and  the  hotel,  or  either  of  them,  cm:  a 
promise  that  the  street  should  be  graded, 
the  hotel  built,  or  the  lot  made  into  and 
maintained  as  a  park,  but,  to  the  contrary, 
our  conclusion  is,  as  we  have  indicated,  that, 
in  all  he  said,  he  was  but  calling  attention  to 
the  expectations  and  purpose  of  the  compa- 
ny, which  he  and  the  company  believed 
would  be  realized  and  effectuated,  to  the 
Improvements  in  question,  as  mattos  proper 
to  be  considered  in  estimating  the  value  of 
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the  prt^erty;  tlie  probablllt?,  the  bona  fide 
expectancy,  belief,  and  Intention  that  these 
improvements  should  and  would  be  made, 
and  not  the  assurance,  of  a  contractual  na- 
ture, to  that  effect,  constituting  the  element 
of  enhancement  of  value.  And  his  state- 
ments being,  as  we  find,  true  in  respect  of 
the  existence  and  entertainment  of  such 
bona  fide  expectations,  opinions,  belief,  and 
Intention  on  the  part  of  the  company,  and 
hence  not  bdng  made  to  deceive,  Uie  re- 
spondent is  not  Mititled  to  relief  against 
complainant's  vendor's  lien  either  by  way  of 
a  rescission  of  the  contract  or  through  re- 
coupment of  alleged  damages.  This  conclu- 
sion might,  perhaps,  be  rested  on  other  or 
additional  grounds,  but  we  content  ourselves 
with  what  has  been  said,  and  affirm  the  de- 
cree of  the  city  court    Affirmed. 


am  Ala.  400) 

BOGOAN  V.  BENNETT. 

(Supreme  Court  of  Alabama.    Feb.  8,  1S94.) 

WKOSOFCt.  Attachmekt— Damaois— Flbadiho 
AND  Proof. 

1.  In  an  action  for  a  wrongful  levy  on  ex- 
empt property,  evidence  as  to  the  amount  of 
attorney's  fees  imid  in  asserting  the  exemption, 
and  as  to  the  expense  of  hauling  the  goods 
baclc  to  plaintiff's  house,  is  inadmlsnble,  if  such 
elements  of  damage  are  not  specially  mentioned 
in  the  complaint. 

2.  In  an  action  of  trespass  for  entering 
plaintiff's  house  and  carrying  away  property 
exempt  from  execution,  {Mpers  in  an  attach- 
ment suit  by  defendant  against  plaintiff,  to- 
gether with  testimony  that  the  property  was 
seized  under  them,  are  admissible  in  mitigation 
of  the  trespass. 

Appeal  from  circuit  court,  Jefferson  coim- 
ty;  James  J.  Banks,  Judge. 

Trespass  by  Nicholas  Bennett  against  M. 
M.  Boggan  to  recovo*  damages  for  the 
wrongful  and  forcible  entry  of  the  dwell- 
ing house  of  plaintiff,  and  the  cariying  away 
therefrom  of  certain  articles  of  wearing  ap- 
parel, household  furniture,  etc,  and  for  using 
rough  and  abusive  language  in  the  presence 
of  plaintiffs  family.  PYom  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Issue  was  Joined  upon  the  plea  of  the  gen- 
oral  issue;  and  upon  the  trial  of  the  cause 
the  plaintiff's  testimony  tended  to  show  that 
the  defendant,  in  company  with  one  Ck>sby, 
went  to  the  house  of  the  plaintiff,  and  after 
demanding  from  the  plaintiff's  wife  the 
amotmt  of  an  account  wlilch  the  defendant 
held  against  the  plaintiff,  which  demand  was 
refused,  the  defendant  then  said  to  Cosby, 
"Well,  then,  you  will  have  to  go  ahead,"  and 
that  Cosby  then  told  the  plaintiff's  wife  that 
he  had  an  attachment  against  her  husband, 
and  requested  her  to  point  out  the  goods  that 
were  hers,  in  order  that  he  might  levy  upon 
the  others;  that  he  levied  upon  certain  arti- 
cles, which  were  taken  in  possession  by  him, 


and  carried  to  Birmingham;  that  subse- 
quently they  were  claimed  by  the  plaintiff  as 
exempt  to  him,  and  were  delivered  to  him. 
The  plaintiff  offered  to  prove,  by  certain  at- 
torneys, the  value  of  attorney's  fees  for  the 
recovery  of,  under  the  claim  of  exemption, 
the  said  property  which,  had  been  levied  up- 
on. The  defendant  objected  to  this  evld^ice 
on  the  grotmd  that  the  same  was  illegal,  ir- 
relevant, and  inconsistent,  as  there  was  no 
claim  in  plaintiff's  complaint  for  attorney's 
fees.  The  court  overruled  the  defendant's 
objectlcm,  and  the  defendant  excepted.  The 
plaintiff  also  offered  to  prove  that  he  had 
paid  two  dollars  for  hauling  the  property  to 
the  plaintiff's  house  after  It  had  been  deliv- 
ered to  the  plaintiff  imder  his  dnim  of  ex- 
emption. The  defendant  objected  to  this  ev- 
idence on  the  grotmd  that  there  was  no  claim 
for  special  damages  in  the  defendant's  com- 
plaint The  objection  was  overruled,  and 
the  defendant  excepted.  The  defendant  of- 
fered to  prove  that  the  prop^ty  was  taken 
under  a  writ  of  attachment,  which  was  sued 
out  by  him  against  the  plaintiff,  and  that, 
at  the  time  the  property  was  taken,  Cosby, 
as  constable,  levied  the  said  attachment. 
Upon  the  objection  of  the  plaintiff,  this  testi- 
mony was  excluded,  and  the  defendant  duly 
excepted.  Upon  the  hearing  of  the  cause, 
the  court,  without  the  intervention  of  a  Jury, 
rendered  Judgment  for  the  plaintiff. 

Bush  &  Brown,  for  appellant  H.  H.  &  W. 
K.  Brown  and  J.'G.  Crews,  for  appellee. 

STONE,  C.  J.  The  circuit  court  Mxed  in 
receiving  testimony  of  the  value  of  attorney's 
fees  paid  or  incurred  in  asso'tlng  Bennett's 
exemptions,  and  in  allowing  proof  to  be 
made  of  the  expense  of  hauling  the  goods 
back  home.  These  were.  In  their  nature, 
special  damages,  and  to  authorize  proof  to 
be  made  of  them,  they  should  have  been 
specially  claimed  in  the  complaint  Railroad 
Co.  V.  Tapla,  94  Ala.  226, 10  South.  236;  Ross 
V.  Malone,  (Ala.)  12  South.  182. 

We  cannot  apply  the  doctrine  of  error  withr 
out  iojury  to  this  case,  for  the  following,  if 
for  no  other,  reason:  Although  there  was 
testimony  tending  to  show  the  goods  were 
damaged  to  a  greater  amount  than  the  plain- 
tiff recovered,  there  was  testimony  also  tend- 
ing to  show  the  damage  was  very  slight 
We  cannot  know  by  what  testimony  the  find- 
ing of  the  facts  was  controlled. 

We  bold,  too,  that,  if  the  papers  in  the  at- 
tachment suit  had  been  offered,  they  should 
have  been  received,  together  with  testimony 
that  the  seizure  was  made  under  them.  They 
were  otterei  simply  In  mitigation  of  the  tres- 
pass, and  not  in  Justification  of  the  seizure. 
Offered  for  this  purpose,  it  was  neither  nec- 
essary nor  proper  that  a  plea  should  have 
been  Interposed.  Oral  proof  of  them,  with- 
out their  production,  was  Inadmissible.  Re- 
versed and  remanded. 
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TALLADEGA  MBRCANTILB  CO.  T.  JENI- 
FER IRON  CO.  et  aL 

(Supreme  Court  of  Alabama.     Feb.  7,  18D4.) 

ReCEIVBB — SOIT  BT  LlKH  CbBDITOB. 

Where,  after  the  acquirement  of  a  judg- 
ment lien,  a  receiver  is  appointed  for  the  debtor 
in  a  Bait  by  other  creditors  for  themselves  and 
all  other  creditors  who  should  come  in,  the 
judgment  creditor,  having  been  permitted  to 
file  a  bill  aKainst  the  receiver  and  debtor  to 
enforce  his  lien  and  debt,  is  entitled  to  main- 
tain it,  though  he  might  have  intervened  In  the 
suit  in  which  the  receiver  was  appointed. 

Appeal  froQi  dty  court  of  Talladega;  John 
W.  Bishop,  Judge. 

Suit  by  the  Talladega  Mwcantlle  Company 
against  the  Jenifer  Iron  Company  and  others. 
From  a  decree  sustaining  demurrers  to  the 
blllj  complainant  api>eals.     Reversed. 

The  bill  filed  by  the  Talladega  Mercantile 
Company  shows  by  Its  averments  that  on 
July  15,  1883,  the  complainant  recovered  a 
judgment  in  the  dty  court  of  Talladega 
against  the  Jenifer  Iron  Company,  and  that 
immediately  thereafter  the  complainant  pro- 
cared  from  the  clerk  of  said  court  a  certlfl- 
cate  of  the  judgment  so  recovered,  and  filed 
the  same  in  the  office  of  the  probate  Judge  of 
Talladega,  county  as  required  by  the  statute 
giving  judgment  creditors  liens  on  the  prop- 
erty of  the  defendant;  that  on  August  18, 
1893,  an  execution  was  issued  out  of  the  said 
city  court  of  Talladega  on  the  judgment  re- 
covered by  the  Talladega  Mercantile  Com- 
pany, and  was  placed  in  the  hands  of  the 
sheriff,  which  execution  was  not  satisfied  at 
the  time  of  the  filing  of  the  bill;  that  on  July 
27,  1893,  after  the  recovery  of  the  Judgment, 
and  the  filing  of  the  certificate  of  the  same 
in  the  probate  office  of  Talladega  county  by 
the  complainant,  the  Annlstou  Manufactur- 
ing Company  and  the  O.  H.  Parker  Company, 
as  creditors  of  the  said  Jenifer  Company, 
without  a  lien,  filed  their  bill  on  behalf  of 
themselves,  and  all  other  creditors  of  the  said 
Jenifer  Iron  Company  "who  should  come  In 
and  make  themselves  parties  to  the  bill  and 
share  the  expenses  thereof,"  against  the  Jeni- 
fer Iron  Company,  and  prayed  for  the  ap- 
pointment of  a  receiver;  that  In  pursuance 
of  said  prayer  the  court  appointed  a  receiver 
who  took  possession  of  the  property  of  the 
Jenifer  Iron  Company.  The  present  bill  was 
filed  by  the  Talladega  Mercantile  Company 
on  September  3,  1893,  after  obtaining  special 
leave  of  the  judge  of  the  city  court  who  had 
appointed  the  receiver,  at  the  Instance  of  the 
Anniston  Manufacturing  Company  and  the 
O.  H.  Parker  Company,  and  prayed  that  up- 
on tiie  final  hearing  of  the  cause  the  court 
would  "render  a  decree  that  the  said  receiver 
permit  the  said  sheriff  to  levy  upon  and  take 
into  his  possession  and  sell  so  much  of"  the 
property  of  the  Jenifer  Iron  Company,  "up- 
on which  the  complainant's  said  lien  attach- 
ed, from  time  to  time,  under  an  execatiou  in 
his  hands,  or  such  others  as  may  in  the  fu- 
ture issue  on  such  judgments,  as  may  be 


necessary  to  pay  off  and  discharge  the  same, 
and  if  the  said  receiver  had  sold  any  of  the 
pn^erty  upon  which  the  complainant's  said 
lien  attached,  then  he  be  required  to  pay 
over  the  proceeds  of  the  same  to  the  com- 
plainant on  the  said  Jndgment" 

Browne  &  Dryer,  for  appellant.  Knox  & 
Bowie  and  Otts  &  Dixon,  for  app^ees. 

HARALSON,  J.  It  is  not  open  to  dispute 
in  this  case,  that  the  appellant,  by  its  Judg- 
ment, and  the  record  of  the  same  In  the  pro- 
bate court,  as  required  by  statute  to  make  It 
a  lien,  the  issue  of  execution  on  the  judgment 
and  placing  it  in  the  hands  of  the  sheriff,  ac- 
quired a  lien  on  the  property  of  the  defend- 
ant,—the  Jenifer  Iron  Company,— within  the 
county,  which  was  subject  to  levy  and  sale. 
The  bill  filed  by  the  Anniston  Manufacturing 
Company  and  the  O.  H.  Parker  Company, 
against  the  Jenifer  Iron  Company,  on  behalf 
of  themselves  and  other  creditors  of  the  re- 
spondent. In  which  suit  a  receiver  was  ap- 
pointed, and  who,  under  the  orders  of  the 
court,  took  possession  of  all  the  property  and 
assets  of  the  respondent  corporation,  did  not 
and  could  not  have  the  effect  to  destroy  or 
impair  the  judgment  and  execution  lien  of  the 
appellant  on  the  property  of  the  defendant,— 
the  said  Jenifer  Iron  Co.  Beach,  Rec  {  301; 
High,  Rea  S  138;  20  Am.  &  Eng.  Enc.  Law, 
p.  126,  §  5. 

The  blU  was  demurred  to  on  many  grounds, 
but  only  one  seems  to  be  Insisted  on  In  argu- 
ment, and  that  one  is,  in  effect,  that  the 
complainant  showed  no  reason  why  it  should 
not  Intervene  and  make  itself  a  party  In  the 
said  case  of  the  Anniston  Manufacturing  Co. 
and  another,  against  the  Jenifer  Iron  Com- 
pany. 

It  Is  not  to  be  denied,  that  on  a  proper  appli- 
cation by  petition  to  the  court,  the  complain- 
ant might  have  been  allowed  to  file  Its  claim 
against  said  company,  and  had  it  allowed, 
without  loss  of  Its  lien  and  consequent  pref- 
erence over  other  debts,  not  of  superior  right 
or  lien.  The  whole  matter  being  before  the 
court  in  one  suit,  the  rights  of  all  creditors 
might  have  been  properly  ascertained  and 
adjudicated  In  that  proceeding.  Manufac- 
turtaig  Co.  V.  Brown,  (Ala.)  13  South.  15; 
Ex  parte  Prlntup,  87  Ala.  148,  6  South.  418; 
Carlin  v.  Jones,  65  Ala.  624;  Wlswall  v. 
Sampson,  14  How.  53;  Beach,  Rec.  §  301; 
Story,  Eq.  PI.  f  208.  In  Ex  parte  Prlntiip, 
supra.  It  is  said  that  "intervention  by  peti- 
tion may  be  allowed  when  the  purpose  of  the 
petitioner  is  to  assert  his  interest  and  right 
to  share  in  a  fund  which  Is  in  the  custody  of, 
and  being  administered  by  the  court,"  but  not 
where  the  "purpose  is  to  defeat  the  only  ac- 
tion of  the  court  which  could  produce  a  fund 
to  be  administered  and  distributed."  A  com- 
plainant has  the  right,— if  he  keeps  within 
the  rule  as  to  necessary  parties,— to  select  and 
sue  such  parties  as  against  whom  he  seeks 
some  redress;  and  no  one,  a  stranger  to  the 
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litigation,  has  tlie  right,  on  his  own  petition, 
and  against  the  objection  of  the  complainant, 
to  be  made  a  par^  to  the  recwd. 

After  a  careful  review  of  the  authorities, 
and  as  a  deduction  therefrom,  we. hare  here- 
tofore announced  the  rule  In  a  case  like  the 
one  at  bar,— when  the  subject-matter  was  in 
the  hands  of  a  receiver,  so  that  no  independ- 
ent suit  could  be  instituted  In  regard  to  it,  ex- 
cept by  leave  of  the  court,— to  be,  that  "when 
a  person,  not  a  party  to  the  pending  suit,  be- 
tween whom  and  the  complainant  there  is  no 
privity,  but  who  has  a  claim  or  lien  on  the 
property,  or  is  Interested  in  the  subject-mat- 
ter of  the  suit,  desires  for  Ills  own  protec- 
tion to  present  his  own  claim,  to  assert  his 
independent  right,  and  raise  new  issues,  he 
must  do  so  by  formal  bill,  containing  appro- 
priate allegations— an  original  bill  in  the 
nature  of  a  cross  bill,  or  of  a  supplemental 
bill,  as  the  case  may  be."  Ex  parte  Printup, 
0upra;  Renfro  v.  Goetter,  78  Ala.  314; 
Cowles  V.  Andrews,  39  Ala.  130;  Stretch  v. 
Stretch,  2  Tenn.  Cb.  140. 

Now,  it  appears  in  the  matter  we  have 
in  hand,  that  the  Anniston  Manufacturing 
Company,  and  the  O.  H.  Paricer  Ck>mpany, 
complainants  in  the  bill  against  the  Jeni- 
fer Iron  Company,— in  which  a  receiver  was 
apointed  by  the  court,— filed  it  in  belialf 
of  themselves  and  all  other  creditors  of 
the  said  defendant  company,  who  would  come 
in  and  make  themselves  parties  to  the  suit 
They  sought  to  exclude  no  one,  who  was  a 
creditor  of  the  defendant,  from  the  fruits  of 
the  litigation,  and  the  door  was  opened  as 
wide  to  the  complainant  In  this  suit,  to  come 
in  and  propound,  its  claim,  as  to  any  other 
creditor.  The  complainant  might  have  heed- 
ed the  Invitation,  but  it  did  not  do  so.  It 
sought  to  enforce  its  lien  and  debt  by  an  In- 
dependent bill  against  the  Jenifer  Iron  Com- 
pany, and  the  receiver  in  the  other  case.  Be- 
fore doing  so,  however.  It  was  careful  not  to 
disobey  the  injunction  of  the  court  in  the  in- 
junction suit,  by  instituting  its  suit  without 
leave  of  the  court,  but  applied  to  the  chancel- 
lor of  the  court  In  which  said  cause  was 
pending  and  under  whose  orders  the  receive: 
was  acting,  for  leave  to  file  its  bill,  and  the 
chancellor  made  and  signed  the  following  or- 
der on  the  bill:  "On  inspection  of  the  fore- 
going bill  of  complaint.  It  Is  ordered,  adjudg- 
ed and  decreed,  that  the  complainant  has 
leave  to  make  the  said  receiver,  John  E. 
Ware,  a  party  defendant  thereto,  and  to  file 
said  bUl  and  to  proceed  regular^  therewith 
in  this  court"  It  was  clearly  within  the 
competency  of  the  court,  to  make  such  order. 
The  fact  that  complainant  might  have  sought 
to  propound  its  claim  and  lien  by  petition  in 
the  other  cause,  was  not  a  right  exclusive  of 
any  other  proper  method  of  procedure  the 
court  might  allow,  and  the  one  proposed  and 
allowed  was  certainly  an  adequate  and  prop- 
er one,  when  done  by  leave.  After  having 
filed  the  bill,  with  such  license,  the  com-, 
plainant  was  entitled  to  the  aid  of  the  court. 


against  the  attack  of  its  adversaries,  to  eject 
it  from  the  temple  loaded  with  the  costs  of 
the  bill  which  the  court  had  given  It  leave  to 
file,  and  deprive  it  of  the  protection  of  the 
court  Its  bill  should  have  been  retained  as 
supplemental  to  the  creditor's  bill,  to  be 
prosecuted  Independently  or  In  connection 
with  that  case,  as  the  court  might  in  its  best 
discretion  direct  and  In  such  manner  as  to 
certainly  administer  and  secure  whatever 
rights  it  had  thereunder.  High,  Rec.  IS  138, 
139.  The  complainant  presents  a  case  of 
superior  right,  entitling  it  to  payment  as  soon 
as  it  can  be  done  consistently  with  the  rights 
of  others.  Mr.  Beach  lays  it  down  as  a  Just 
rule,  that  whenever  property,  subject  to  a 
U&i^  has  been  brought  within  the  domain  of 
a  court  of  equity,  and  a  receiver  of  the  prop- 
erty is  appointed,  wiiatever  profits  he  gets 
Into  his  hands  will  be  dedicated,  along  with 
the  corpus  of  the  fund,  to  the  satisfaction  of 
the  lien,  after  paying  taxes  and  the  like  bur- 
dens. Beach,  Rea  {  301,  and  authorities 
there  cited.  The  court  »red  in  Its  decree 
sustaining  the  demurrer  to  the  bill  and  tax- 
ing complainant  with  the  costs.  Reversed 
and  remanded. 

oat  Mm.  wm 

BEASIiBT  et  al.  v.  CLARK. 
(Supreme  Court  of  Alabama.    Feb.  7, 1804.) 
Ejectment— Evidbncb—Advkkbe  Possession. 

1.  A  copy  of  a  patent  certified  by  the  com- 
missioner of  the  general  land  oifice  under  the 
seal  of  such  office,  is  admissible  in  evidence 
without  accounting  for  the  original. 

2.  Defendants  claimed  by  adverse  posses- 
sion of  one  W.  and  his  successors,  through 
whom  defendants  deraigned  title,  and  gave  evi- 
dence tending  to  show  that  W.  purchased  of 
plaintiff  in  1859.  Held,  that  a  witness  was 
properly  allowed  to  testify  that  he  was  present 
when  W,  and  plaintiff  made  an  oral  trade,  by 
which  W.  took  plaintiff's  cattle  and  stock,  and 
that  the  latter  then  said  he  would  leave  his 
lands  in  possession  of  W. 

3.  Evidence  that  while  a  purchaser  from 
W.'s  heirs,  and  her  husband,  were  in  posses- 
sion, the  latter  said  that  W.,  while  in  posses- 
sion, told  him  that  he  came  into  possession  be- 
cause he  bought  plaintiff's  stock,  and  in  the 
trade  he  was  to  take  care  of  plaintiff's  land  for 
him,  was  hearsay,  and  inadmissible. 

4.  A  witness  was  properly  permitted  to  tes- 
tify that  he  heard  W.  brj,  while  in  possession, 
that  the  land  was  plaintiff's. 

5.  Evidence  that  a  tenant  of  defendant 
refused  to  surrender  possession  to  defendant 
and  bad  to  be  put  oat  by  suit  was  properly  ex- 
cluded. 

6.  Constructive  disseisin  or  ouster,  or  mere 
constructive  possession,  sucii  as  title  alone  fdves, 
is  not  sufficient  to  give  title  by  adverse  holding. 

7.  The  mere  leasing  of  land  by  one  claim- 
ing title  does  not  constitute  actnal  possession, 
when  tlie  lessee  does  not  go  into  possession,  bat 
suffers  the  land  to  be  unoccupied  and  unused 
during  the  term  of  the  lease. 

Appeal  from  circuit  court,  Coffee  oounty; 
J.  M.  Carmichael,  Judge. 

Ejectment  by  James  W.  Clark  against  B. 
R.  Beasley  and  V.  Holman.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded. 
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The  detaidantB  r^nested  ttae  court  to  give 
the  following  T\Titten  charges,  and  separately 
excepted  to  the  refusal  to  give  each  of  them: 
(1)  "A  possession,  to  be  adverse,  must  oper- 
ate to  disseise  or  oust  some  other  claimant 
of  his  possession  or  right  of  possession.  It 
need  not  be  actual,  so  as  to  partake  of  the 
nature  of  physical  force,  but  may  well  be 
constructive  disseisin  or  ouster."  (2)  "If  the 
jury  find  from  the  evidence  that,  during  the 
years  18S0  and  1881,  Mrs.  MilUgan  raited 
the  lands  to  tenants  for  those  years,  and  if 
they  further  find  that  the  tenants  failed  to 
cultivate  said  lands  for  said  years,  the  de- 
fendant is  not  responsible  because  of  that 
failure  of  Mrs.  Ifllllgan's  tenants.  The  place 
being  rented  to  tenants,  the  tenants  could 
cultivate  the  land  or  not,  just  as  the  tenants 
pleased  during  those  years.  If  her  toiants 
refused  or  failed  to  make  a  crop,  that  fact 
alone  would  not  break  the  continuity  of  Mrs. 
MilUgan's  possession,  because  the  tenants 
could  or  could  not  make  a  crop,  just  as  they 
pleased." 

H.  L..  Martin,  H.  H.  Blackman,  and  M.  E. 
Milligan,  for  appellants.  W.  D.  Roberts,  for 
appellee. 

HEAD,  J.  Statutory  real  action  by  appel- 
lee against  appellants.  Plaintiff  claimed  ti- 
tle under  patent  to  him  from  the  general 
government,  dated  September  1,  1858.  De- 
fendants claimed  title  by  adverse  possession 
for  10  years  of  themselves  and  those  throng 
whom  they  acquired  possession.  Against  the 
objection  and  exception  of  defendants,  plain- 
Tiff  was  allowed  to  introduce  in  evidence  a 
copy  of  his  patent,  certified  by  the  commis- 
siono- of  the  general  land  offlceunder  the  seal 
of  that  office,  without  accounting  for  the  orig- 
inal. There  was  no  «Tor  in  this  ruling,  as 
settled  by  Hlnes  v.  Greenlee,  3  Ala.  73,  and 
Iron  Co.  V.  Roberts,  87  Ala.  436,  6  South.  349. 

There  was  evidence  in  behalf  of  the  de- 
fendants tending  to  show  that  one  H.  T. 
Wilkinson  purchased  the  land  sued  for  from 
the  plaintiff  in  1859,  and  went  into  Immedi- 
ate possession,  and  held  the  same  adversely, 
as  Ills  own,  until  his  death,  in  1873;  and 
that  thereafter  his  executor,  W.  W.  Wilkin- 
son, held  possession  untU  1874,  when  he  sold 
to  Mrs.  T.  M.  MllUgan.  Said  W.  W.  Wilkin- 
son and  Jane  Donnell  were  the  only  heirs  of 
said  ri.  T.  Wilkinson,  and  they  both  sold 
their  interests  in  the  land  to  Mrs.  Milligan  In 
1874.  It  appears  that  Jane  Donnell  executed 
a  deed  to  Mrs.  Milligan,  but  it  Is  not  stated 
In  the  evidence  that  W.  W.  Wilkinson  did. 
The  evidenjcc  of  defendants  further  tended  to 
show  that  Mrs.  Milligan  thereafter  held  the 
lands  in  adverse  possession  until  1885,  when 
she  "deeded"  it  to  defendant  Holman,  who 
held  it  in  adverse  possession  until  the  trial. 
The  plaintiff  gave  evidence  tending  to  show 
that  the  possession  of  H.  T.  Wilkinson,  from 
1859  until  his  death,  was  under  and  In  sub- 
ordination, and  not  adverse,  to  bis  (plain- 


tiff's) title,  and  that  th«e  was  no  actual  pos- 
session of  the  land  by  any  one  during  the 
years  1880  and  ISSl.  This  suit  was  institut- 
ed on  the  23d  day  of  February,  1890.  The 
defendants  gave  evidence  tending  to  show 
that  Mrs.  MlUlgan  rented  the  land,  for  the 
years  ISSO  and  1881,  to  Mrs.  Stapleton  and 
Mary  Donnell,  and  made  some  advances  to 
the  latter,  in  1881,  to  make  a  crop  on  the 
place  that  year;  and  that  she  collected  the 
rents  for  the  year  1880,  but  none  for  1881. 
Plaintiff's  evidoice  tended  to  show  that 
these  persons  (Stapleton  and  Donn^)  did  not 
occupy  or  cultivate  the  lands  those  years; 
but  the  bill  of  exceptions  recites  that  they 
"Ured  In  a  bouse  about  fifteen  feet  from  the 
Clark  land.  Though  the  boiises  were  known 
as  the  'Clark  houses,'  and  were  the  houses 
that  Clark  built,  yet  on  a  survey  It  turned 
out  that  the  houses  were  not  on  the  Clark 
land,  but  were  on  a  public  forty  acres  about 
fifteen  feet  from  the  Clark  land.  The  last 
fact  was  not  known  until  1883,  when  the  sur- 
vey was  made.  The  lots,  cribs,  buggy  house, 
and  gardens  were  on  the  Clark  lands."  It  is 
not  stated  that  these  latter— the  lots,  cribs, 
etc.— were  possessed  or  used  by  the  tenants, 
Stapleton  and  Donnell,  or  that  they  were  in 
any  wise  appurtenant  to  the  houses  occupied 
by  them.  Nor  is  there  any  evidence  that 
Mrs.  MilUgan  held  color  of  title  to  the  lands, 
at  that  time,  ^cept  the  recital  In  the  bill  of 
exceptions  that  Jane  DonneU  "deeded"  her 
Interest  in  the  lands  to  Mrs.  Milligan  in  1874. 
These  are  the  tendencies  of  the  evidence  up- 
<M1  which  the  questions  presented  for  deci- 
sion arise. 

Plaintiff  proved  by  one  Gleason  that  he 
was  present  when  Wilkinson  and  plaintiff 
made  a  trade  by  which  he  (Wilkinson)  took 
plaintiff's  cattle  and  stock,  and  plaintiff  said 
he.  would  leave  his  lands  In  possession  of 
Wilkinson;  that  said  trade  was  not  In  writ- 
ing. The  court  overruled  a  motion  to  ex- 
clude this  evidence,  made  on  the  ground  that 
the  trade  was  not  in  writing,  and  defendant 
excepted.  There  was  no  error  in  this  ruling. 
The  evidence  tended  to  show  that  Wilkin- 
son's possession  was  in  subordination  to 
plaintiff's  title.     Writing  was  not  nesoessary. 

The  court,  however,  erred  In  permitting  the 
witness  Nickels  to  testify  that  in  1877,  on 
the  Clark  place,  while  Dr.  Milligan  was  in 
possession  of  the  land  along  with  his  wife, 
he  heard  Dr.  Milligan  say  that  H.  T.  Wilkin- 
son, while  in  possession  of  said  lands,  told 
him  (Milligan)  the  way  he  came  into  posses- 
sion of  the  land  was  that  he  bought  Clark's 
cattle  and  stock,  and  In  the  trade  he  was  to 
take  care  of  Clark's  land  tor  him.  The  evi- 
dence was  purely  hearsay.  It  was  not  res 
gestae  of  Dr.  Mllligan's  possession  In  right 
of  his  wife,  for  It  was  but  the  recital  of  past 
declarations  of  Wilkinson,  In  no  way  explan- 
atory of  the  character  of  Mllligan's  posses- 
BlcML  As  a  declaration  of  Wilkinson  show- 
ing tiie  nature  of  his  then  possession,  (conced- 
ing that  such  was  its  effect  as  res  gestae. 
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which  we  do  not  decide,— see  1  Brick.  Dig.  p. 
843,  i  560,)  it  was  not  properly  proven,  the 
evidence  offered  to  prove  it  being  hearsay. 
There  was  no  error  in  the  refusal  of  the 
court  to  exclude  the  testimony  of  chancellor 
that  he  heard  Wilklns(m  say,  while  in  pos- 
session of  the  land,  that  "the  land  was 
Clark's  land."  It  was  part  of  the  res  ges- 
tae, and  admissible.     Id.  p.  844,  U  567,  568. 

Kvidenoe  that  Howell,  a  tenant  of  defend- 
ants, refused  to  surrender  possession  to  de- 
fendants, and  had  to  be  turned  out  by  suit, 
was  clearly  illegal,  and  waS'  properly  ez- 
duded. 

In  order  to  give  title  by  adverse  holding, 
the  possession  relied  on  must  be  actual  and 
c^en.  Mere  constructive  possession,  such  as 
title  alone  gives,  is  not  sufficient  The  first 
charge  requested  by  defendants  was  there- 
torf!  properly  refused. 

The  leasing  of  lands  by  one  claiming  title 
does  not  constitute  such  actual  possession  as 
is  necessary  to  give  title  by  adverse  posses- 
sion, when  It  appears  that  the  lessee  never 
went  Into  possession  at  all,  but  suffered  the 
land  to  be  unused  and  unoccupied  during  the 
term  of  the  lease.  The  fact  that  the  lessee 
was  faithless  to  his  contract  must,  in  such 
connection,  be  visited  upon  the  lessor,  rather 
than  the  true  owner  of  the  land,  who  is  en- 
titled to  know,  from  the  fact  of  actual  occu- 
paw^,  that  a  claim  adverse  to  him  Is  being 
asserted.  The  second  diarge  requested  by 
defendants  was  therefore  properly  refused. 

For  the  <»ror  pointed  out,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


(100  Ala.  UZ) 

NICHOLSON  V.  STATR 

(Supreme  Court  of  Alabama.     Feb.  8,  1894.) 

PRAcnoma  Msdicikb—  CBRTinoATB  or  QnAun- 

OATION. 

The  requirement  of  Code  1876,  8  1532, 
that  a  certificate  of  qualification  aathorizing 
one  to  practice  medicine  should  be  indorsed  and 
sealed  oy  tlie  probate  judge  and  recorded,  was 
mandatory. 

Appeal  from  circuit  court,  De  Kalb  county; 
John  B.  Tally,  Judge. 

Oland  Nicholson  was  convicted  of  practic- 
ing dentistry  without  a  license,  and  appeals. 
Affirmed. 

Ward  &  John,  tor  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  ttie  State. 

McCLKLLAN,  X  The  Indictment  in  this 
case  charges  that  the  defendant  "did  engage 
in  the  business  of  practicing  dentistry  with- 
out having  obtained  a  license  from  the  board 
of  dental  examiners  in  the  state  of  Alabama, 
and  contrary  to  law,"  etc.  It  was  admitted 
that  the  defendant  did  engage  In  the  business 
of  practicing  dentistry  in  De  Kalb  county 
within  the  12  months  next  befwe  Indictment 
found,  and  he  <^a-ed  in  evidence  a  license, 
or  a  paper  In  the  form  of  a  Qcense,  Issued  to 


him  by  the  medical  board  of  censors  of  Bibb 
county,  and  signed  by  Its  members  on  De- 
ceml>er  30,  1870,  which  on  its  face  certified 
his  qualifications,  and  authorized  him  to  prac- 
tice dentistry,  etc.  On  the  state's  objection, 
this  paper  was  excluded,  and  an  exception 
to  that  ruling  presents  really  the  only  ques- 
tion Involved  on  this  appeal.  This  supposed 
license  was  issued  under  the  provisions  of 
sections  1528  and  1532  of  the  Code  of  187a 
The  first  of  these  sections  required  a  license 
or  certificate  of  qualification  as  a  condition 
precedent  to  the  ric^t  to  practice  dentistry, 
and  the  other  (1532)  provides:  "Every  cer- 
tificate of  qualification  authorizing  any  per- 
son to  practice  medicine  in  this  state,  whlcb 
shall  be  Issued  by  any  authorized  board  of 
medical  examiners,  shall  be  presented  to  the 
probate  judge  of  the  county  in  which  such 
person  resides,  who  shall  officially  indorse 
the  same,  and  seal  it  with  the  seal  of  the 
county,  and  who  shall  also  cause  a  full  and 
fair  copy  of  the  same  to  be  made  in  a  well 
bound  book,  to  be  kept  for  that  purpose,  and 
called  the  reglstw  of  licensed  practitioners  of 
medicine,"  etc.  The  so-called  "license"  Is- 
sued to  this  defendant  was  never  presented 
to  the  probate  judge  of  any  county  for  his 
official  indorsement,  was  never  officially  in- 
dorsed by  any  probate  judge,  nor  was  it  ever 
sealed  with  the  seal  of  bis  county  by  any 
such  judge;  and  it  was  not  reom-ded  In  the 
office  of  a  judge  of  probate,  nor  ffied  for  rec- 
ord, until  March  23,  1801.  That  this  stat- 
ute, in  all  of  its  requirements,  is  within  legis- 
lative competency,  is  not  questioned.  That 
those  of  its  provisions  which  were  either  not 
complied  with  at  all,  or  not  until  years  from 
the  Issuance  of  the  alleged  license  had 
elapsed,  mean  something,  and  were  intended 
to  subserve  some  end  deemed  important  by 
the  lawmakers.  It  would  be  absurd  to  deny. 
To  haid,  as  contended  for  appellant,  they 
were  merely  directory,  in  the  sense  that  the 
license  was  equally  efficacious  without  a  com- 
pliance with  them,  would  be  to  declare  that 
they  bad  no  office  to  perform,  and  were  in- 
serted by  the  general  assembly  as  mere 
sounding  words  without  pith  or  moment 
This  contention  is  based  on  the  fact  that  no 
time  is  prescribed  within  which  the  llcoise 
shall  be  presented  to,  and  officially  indorsed, 
sealed,  and  recorded  by,  the  judge  of  pro- 
bate; and  from  this  it  Is  argued  that  the 
license  Imports  authority  to  practice  denOstry 
without  these  things  being  done,  or  at  least 
that,  when  the  license  is  finally  recorded,— 
the  other  requirements  not  being  complied 
with  at  all,— its  then  acquired  efficacy  r^tes 
back  to  the  date  of  its  issuance.  We  do  not 
concur  In  this  view.  The  requirements  of 
the  statute  are  mandatory  and  vital.  The 
very  fact  that  no  time  is  fixed  to  comply 
with  them  Is  a  strong  argument  in  support 
of  the  position  that,  until  they  are  complied 
with,  the  so-called  "license"  is  waste  paper, 
conferring  no  right,  perfect  or  inchoate.  The 
language  employed  is  equally  positive  and 


Digitized  by 


Google 


Ala.) 


SOUTH  &  NORTH  ALA.  B.  CO. «.  ALABAMA  O.  S.  B.  CO. 


747 


mandatory  in  respect  of  these  requirements 
as  in  respect  of  the  Issnance  of  the  certificate 
bjr  the  board  of  ezamtners,  and  there  is  as 
much  room,  on  the  face  of  the  statute,  for 
holding  the  latter  provision  directory  as  the 
former.  Nor  Is  there  any  material  difference 
in  the  Importance  of  the  several  provisions. 
It  was  important  to  have  an  investigation  and 
certification  of  the  qualifications  of  one  in- 
tending to  follow  this  profession,  bnt  it  was 
equally  important,  in  the  accomplishment  of 
the  legislative  purpose,  that  there  should  be 
an  official  recognition  of  the  license,  and  a 
public  record  of  it,  to  the  end  that  it  might 
be  luown  who  were  entitled  to  practice  den- 
tistry, so  that  the  penalties  of  the  law  might 
be  visited  upon  those  engaging  In  the  practice 
without  authority.  We  fed  that  it  would  be 
to  emasculate  the  statute  for  us  t<>  hold  that 
a  paper,  in  form  a  license,  wliich  has  not 
been  presented  to  the  probate  Judge,  and  of- 
ficially Indorsed,  sealed,  and  recorded,  has 
any  validity  whatever;  and  we  do  hold  that, 
until  these  things  are  done,  the  nominal  li- 
censee is  as  much  without  authority  to  prac- 
tice dentistry  as  if  the  paper  had  never  been 
issued  to  him.  And  upon  familiar  principles, 
there  being  not  even  an  inchoate  right 'to  so 
practice  until  the  statute  has  been  complied 
with  in  the  respects  mentioned,  such  compli- 
ance could  not  relate  l>ack,  and  relieve  the 
practitioner  of  the  penal  consequences  of 
having  previously  engaged  in  the  business. 

After  this  so-called  "license"  was  issued  to 
the  defendant,  and  long  before  It  was  re- 
corded in  the  offlce  of  any  Judge  of  probate, 
the  law  on  this  subject  was  changed.  By  the 
act  of  Kebruai7  11,  1881,  (Acts  1880-81,  p. 
82,)  a  board  of  dental  examiners  was  estab- 
lished, and  it  was  made  ''unlawful  for  any 
person  to  engage  in  the  practice  of  dentistry 
In  the  state  of  Alabama  unless  said  pei-son 
has  obtained  license  from  a  board  of  dental 
examiners  duly  authorized  and  appointed  by 
this  act  to  issue  such  license."  The  only  ex- 
ception to  the  operation  of  this  act  had  refer- 
ence to  dentists  who  had  been  in  the  regular 
practice  of  dentistry  for  five  years  next  pre- 
ceding the  passage  thereof,  and  the  exception 
in  thdr  favor  only  relieved  them  from  ex- 
amination, and  entitled  them  to  license  with- 
out examination;  they,  too,  had  to  have 
licenses.  The  defendant  bad  not  been,  at 
that  time,  for  five  years  in  the  practice  of 
dentistry,  regular  or  irregular,  and  he  is 
therefore  not  within  the  proviso,  and  would 
not  be  protected  by  it  if  he  were,  because  he 
was  never  licensed  under  it  Moreover,  this 
enactment  utterly  avoided  the  alleged  license 
issued  to  the  defendant  in  1879,  even  were 
we  to  concede  any  original  efilcacy  to  that 
paper.  After  this  act,  therefore,  it  is  clear 
to  our  minds  that  the  defendant  was  wholly 
without  even  the  semblance  of  authority  to 
engage  in  the  practice  of  dentistry;  even  the 
color  of  right  resting  on  the  incomplete 
license  of  1879  was  entirely  destroyed.  Be- 
tween this  time  and  February  28,  1887,  he 


continued  thus,  without  the  shadow  of  au- 
thority, to  practice  dentistry  in  this  state. 
On  that  day  was  approved  an  act  amenda- 
tory of  the  act  of  1881.  This  act,  among 
other  provisions,  makes  it  a  misdemeanor  to 
practice  dentistry  without  complying  with 
the  terms  of  the  act  of  1881  as  amended  by 
it  in  respect  of  being  licensed,  etc,  and  con- 
tains this  proviso:  "That  nothing  In  this  act 
shall  be  so  construed  as  to  require  any  pec- 
son  who  is  now  lawfully  engaged  In  the  prao- 
tice  of  dentistry  to  procure  any  additional 
license."  The  defendant,  not  having  com- 
plied with  the  law  existing  previously  there- 
to, was  not,  at  the  time  of  the  passage  of 
the  act  of  1887,  "lawfully  engaged  in  the 
practice  of  dentistry;"  hence  was  not  with- 
in that  saving  clause,  nor  thereby  relieved 
from  the  requirements  of  the.  last  two  acts 
In  respect  of  being  licensed  as  a  condition 
precedent  to  his  right  to  practice  dentistry. 
Our  conclusions  are  that  the  so-called  "li- 
cense" of  1879  never  had  any  efficacy;  that, 
conceding  validity  to  it,  it  was  nullified  and 
avoided  by  the  act  of  ISSl;  that  the  court 
therefore  properly  excluded  it,  and,  the  charge 
made  by  the  indictment  being  otherwise  ad- 
mitted, properly  rendered  a  Judgment  of  con- 
viction, which  is  affirmed. 


on  Ala.  no 
SOUTH  &  NORTH  ALA.  R.  CO.  v.  ALA- 
BAMA O.  S.  B.  CO. 
(Supreme  Court  of  Alabama.     Feb.  7,  1894.) 
iKJUKonoN  —  Bill,  TO  Bsjoiw  Action  or  EfKor- 

MBST — SUFFICI B  KOT . 

A  bill  will  lie  by  a  railroad  company  to 
enjoin  ejectment  against  it,  where  it  occupies 
the  land  in  dispute  with  its  traclcs,  cattle-sheds, 
and  warehouse,  a  part  of  wliich  were  put  there- 
on with  the  consent  of  defendant's  grantor,  and 
the  remainder  were  put  thereon  with  the  con- 
sent of  defendant,  though  complainant  has  no 
tlUe. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  the  Alabama  Great  Southom  Rail- 
road Company  against  the  South  &  North 
Alabama  Railroad  Company  for  an  injunc- 
tion. From  an  order  overruling  a  demurrer 
to  the  bill,  defendant  appeals.   Affirmed. 

The  bill  in  this  case  was  ffied  by  the  ap- 
pellee against  the  appellant;  and  prayed  to 
enjoin  the  respondents  from  prosecuting  an 
action  of  ejectment  to  Judgment,  for  the  re- 
covery of  a  certain  strip  of  land  described  in 
the  bill,  about  35  feet  wide.  The  defendant 
demurred  to  the  bill  of  complaint,  upon  the 
ground  that  there  was  no  equity  therein;  be- 
cause there  was  no  allegation  that  the  de- 
fendant had  a  legal  title  to  the  said  strip  of 
land,  and  that  there  were  no  facts  alleged  in 
the  said  bill  which  showed  that  the  appellee 
did  not  have  a  complete  remedy  at  law.  The 
court  overruled  this  demnrro',  and  from  that 
decree  the  present  bill  is  prosecuted,  and  the 
same  is  here  assigned  as  oror. 
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Hewitt,  Walker  Sc  Porter,  for  appellant  A, 
O.  Smith  and  Alex.  T.  London,  for  appellee. 

HARALSON,  J.  Tbe  principle  upon  which 
this  appeal  is  prosecated  Is,  that  an  action  at 
law  win  not  be  enjoined  in  equity,  when  it 
appears  the  defendant  has  a,  full  and  com- 
plete defense  wfilch  may  be  set  up  and  main- 
tained in  the  court  of  law.  This  certainly  is 
the  statement  of  a,  correct  legal  proposition. 
And,  it  is  insisted,  as  for  its  application  in 
this  case,  that  the  bill  filed,— on  which  the 
action  of  ejectment  pending  in  the  law  court 
was  enjoined, — shows  that  the  complainant, 
the  appellee  here,  could  have  maintained  the 
defense  it  sets  up,  as  well  at  law  as  in  equity 
—that  it  has  no  right  to  the  land,  as  against 
appellant's  title,  so  far  as  Is  shown  by  the 
bUl,  which  Is  not  legal.  But  this  principle, 
so  correct  in  itself,  and  so  confidently  relied 
on,  has  no  application,  but  breaks  down, 
where  the  defense  to  the  action  is  purely  eq- 
uitable, and  can  only  be  adequately  made  in 
a  court  of  equity.  Powell  v.  Higley,  90  Ala. 
108,  7  South.  440.  At  law,  an  estoppel  in 
pals  has  no  effect  on  the  title  to  land,  but  a 
court  of  equity  accords  full  effect  and  (dera- 
tion to  It.  Hendricks  t.  K^y,  64  Ala.  388; 
Standlfer  y.  Swann,  78  Ala.  93;  McCarty  t. 
Iron  Co.,  92  Ala.  468,  8  South.  417.  Accord- 
ingly, it  has  been  held  in  this  court,  that 
while  a  railroad  company  has  no  right  to  en- 
ter upon  and  take  possession  of  the  lands  of 
another,— without  his  consent  or  without  hav- 
ing made  Just  compensation  therefor  in  pro- 
ceedings for  the  condemnation  of  the  land, — 
and  construct  its  track  thereon,  yet,  if  the 
owner  has  knowledge  that  the  company  is 
proceeding  to  locate  and  construct  its  road 
on  his  land,  and  he  allows  it  to  do  so,  and  ex- 
pend large  sums  of  money  on  improvements 
for  such  purpose,  he  will  be  estopped  from 
ousting  the  company  by  ejectment.  Railroad 
Co.  T.  Jones,  68  Ala.  49;  Pollard  v.  Maddox, 
28  Ala.  321.  "Acquiescence  by  a  landowner 
in  the  occupation  of  his  land  for  the  roadbed 
of  a  railway  comi>any  will  preclude  him  from 
maintaining  ejectment  for  the  land  on  which 
the  road  Is  btdlt"  2Herm.  Estop.  1 971;  Kan- 
aga  V.  Railroad  Co.,  76  Mo.  207;  Baker  v. 
Railroad  Co.,  57  Mo.  265;  Railroad  Co.  v. 
Strauss,  37  Md.  237.  In  a  case  involving  the 
application  of  the  foregoing  principle,  the  su- 
preme court  of  Ohio  said:  "Considerations 
of  a  public  policy,  as  well  as  recognized  prin- 
ciples of  Justice  between  the  parties,  require 
that  we  should  hold,  that  the  property  of  the 
owner  cannot  be  reclaimed,  and  that  there 
only  remains  to  him  a  right  of  compensa- 
tion." Goodin  V.  Canal  Co.,  18  Ohio  St.  169. 
And  tills  court  giving  sanction  to  this  utter- 
ance of  the  Ohio  supreme  court,  said :  "This 
is  the  doctrine  of  ail  the  courts,  and  is  rigid- 
ly applied  even  by  those  courts  which  Inter- 
fere mose  liberally  for  the  protection  of  tbe 
owners  of  lands  against  the  imlawful  entry 
of  railroad  and  similar  corporations;"— citing 
Blnney's  Case,  2  Bland,  Oh.  99;  Raih:oad  Co. 


▼.  Prudden,  20  N.  J.  Eq.  530;  Easton  v.  Rail- 
road Co.,  24  N.  J.  Eq.  49;  Traphagen  v.  May- 
or, 29  N.  J.  Eq.  206.  In  a  case  similar  in  its 
essential  features  to  the  one  we  try,— and  be- 
tween these  same  parties,— where  a  contract 
for  a  right  of  way  had  been  entered  into  by 
an  agent  whose  authority  to  make  It  was  dis- 
puted, and  tbe  railroad  company  bad,  under 
the  contract,  located  its  machine  shops, 
tracks  and  depots  with  a  view  of  the  right  of 
way  acquired  under  this  contract,  and  the 
owner  of  the  property,— the  Elytoa  Land 
Company— had  stood  by  and  allowed  all  this 
to  be  done  without  protest,  this  court  held 
that  It  would  be  inequitable  and  unconscien- 
tious, after  such  improvements  had  been 
made,  and  the  property  had  greatly  enhanced 
in  value,  to  allow  the  transferee  of  the  title 
of  that  company  to  deny  or  disprove  the 
agent's  authority  to  make  the  contract  The 
language  employed  in  reference  to  such  a 
transaction  is  so  applicable  to  this  case,  we 
reproduce  it  The  court  said :  "It  is  a  sound 
and  honest  role  of  equity,  supxwrted  by  prin- 
ciples of  Justice  as  well  as  of  public  policy, 
tliat  If  one  knowingly  though  passivdy  suf- 
fers another  to  purchase  and  spend  money 
on  land,  under  circumstances  which  Induce 
an  erroneous  opinion  or  mistaken  belief  of 
title  withont  making  known  his  dalm,  he 
shall  not  afterwards,  in  a  court  of  conscience, 
at  least  be  permitted  to  successfully  assert 
any  right  or  title  against  the  purchaser." 
Alabama  G.  S.  R.  Co.  y.  South  &  North  Ala. 
R.  Co.,  84  Ala.  580,  3  South.  286. 

The  facts  of  this  case,  so  far  as  Is  here  nec- 
essary to  refer  to  them,  for  the  sake  of  the 
application  of  the  foregoing  principles,  are, 
as  averred  In  the  bill,  that  on  the  2l8t  of 
April,  1871,  tbe  Elyton  Land  Company  own- 
ed the  strip  of  land  involved  in  this  litiga- 
tion, which  lay  alongside  of  complainant's 
railroad  track  In  Birmingham,  but  below  tbe 
surface  of  the  grade  of  complainant's  track; 
that  in  the  year  1876  with  the  knowledge  and 
consent  of  the  Elyton  Land  Company,  which 
then  owned  said  strip  of  land,  complainant 
filled  In  a  part  of  said  strip  and  constructed 
tracks  thereon,  which  it  used  In  CMinection 
with  the  operation  of  Its  railroad,  and  after- 
wards, filled  In  other  parts  of  the  said  strip 
and  constructed  other  tracks  thereon;  that 
defendant  claims,  that  some  time  in  the  year 
1882  or  1883,  it  acquired  the  legal  tlUe  to 
said  strip  of  land  from  the  Elyton  Land  Com- 
pany, but  of  the  fact  of  the  acquisition  of 
said  title  complainant  had  no  knowledge; 
that  some  time  during  the  year  1882  or  1883, 
and  about  tbe  time  defendant  claims  It  ac- 
quired said  title,  complainant  went  Into  pos- 
session of  the  whole  of  said  strip,  with  the 
knowledge  and  consent  of  defendant  and, 
with  Its  full  knowledge,  filled  up  and  graded 
tbe  balance  of  the  said  strip  and  constructed 
tracks  thereon  as  a  part  of  its  yard  and  right 
of  way  In  and  through  the  city  of  Birming- 
ham, at  a  cost  of  about  $20,000,  and  subse- 
quently erected  tbn'eon  its  freight  warehouse 
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and  catUe  8heda,  at  the  large  expense  of 
about  $50,000;  that  in  order  for  the  defend- 
ant to  enter  upon  the  said  strip  at  any  point 
thereof  or  to  use  the  same,  it  would  be  nec- 
essary for  the  defendant  to  cross  complain- 
ant's main  line,  and  the  use  of  said  strip  by 
the  defendant,  would  result  in  the  destruc- 
tion of  complainant's  said  freight  depot  and 
cattle  pens;  that  complainant's  said  raUroad 
constitutes  a  part  of  a  large  system  of  rail- 
roads beginning  at  Cincinnati,  Ohio,  and  run- 
ning through  the  states  of  Kentucky,  Ten- 
nessee, Georgia,  Alabama,  Mississippi,  and 
Louisiana,  and  complainant  does  a  large 
freight  and  passenger  traffic  in  and  out  of 
the  city  of  Birmingham,  and  the  use  of  said 
strip  south  of  and  adjoining  its  right  of  way 
as  now  arranged,  is  essential  to  the  conduct 
and  maintenance  of  Its  business;  that  com- 
plainant's possession  of  said  strip  since  the 
year  1882,  or  1883,  has  been  open  and  noto- 
rious, and  the  improvements  made  and  mon- 
ey expended  thereon  by  complainant  have 
been  necessary  and  essential  for  the  conduct 
of  its  business  and  were  made  with  notice 
to  and  knowledge  of  defendant.  Under  these 
facts,  this  case  falls  directly  within  the  rule 
we  have  above  referred  to;  and,  as  was  said 
In  the  case  above  cited  between  these,  same 
parties,  on  substantially  the  same  facts,  tend- 
ing to  show  an  estoiq>el  against  the  appel- 
lant,—if  they  do  not  constitute  an  estoppel 
in  pais,  the  whole  doctrine  might  as  well  be 
blotted  from  our  system  of  Jurisprudence.  84 
Ala.  580, 3  South.  286.  The  bill  charges,  as  has 
been  shown,  that  the  defendant  acquired  the 
title  it  received  from  the  Elyton  Land  Com- 
pany with  full  notice  of  complainant's  occu- 
pancy of  said  land,  and  the  Improvements  it 
had  theretofore  placed  on  it  The  vendee 
of  land  is  not  entitled  to  daim  the  payment 
of  damages  fen:  lands  taken  or  for  injuries 
done  before  he  acquired  title,  but  is  confined 
to  those  resulting  afterwards;  and  if  an  own- 
er, by  his  acquiescence  in  the  occupancy. of 
his  land  by  a  railroad  company  has  waived 
his  right  to  oust  the  company,  his  vendee 
cannot  acquire  any  other  or  greater  rights 
that  the  vendor  enjoyed.  Franklin  v.  Mill 
Co.,  88  Ala.  318,  6  South.  685;  Pique  v.  Aren- 
dale,  71  Ala.  91;  Hendricks  v.  KeUy,  64  Ala. 
388;  RaUroad  Co.  v.  Hetfield,  29  N.  J.  Law, 
206;  Railway  Co.  v.  Allen,  100  Ind.  409;  RaU- 
road Co.  v.  Jones,  60  Pa.  St.  417,  6  Am.  & 
Eng.  Enc.  Law,  and  authorities  there  cited, 
p.  588.  The  decree  of  the  chancellor  overrul- 
ing the  demurrer  must  be  affirmed.  Affirm- 
ed. 

(102  Ala.  Ktl) 

DRAKE  V.  LADY  ENSLEY  COAL,  mON  & 

R.  CO. 
<Sapreme   Coort  of  Alabama.     Feb.  2,  1894.) 

POLLUTIHO  BtKBAM  —  WaSHINO  OBB  -^  RiOBT  09 

LoWEB  Riparian  Ownbs — Aotion  on  the  Cabb 
—Action,  by  Executok— Dahaobs. 

1.  Where   one   owning   land   on   a   stream 
iiRcs  the  water  to  wash  tiieore  taken  from  his 


land,  and  then  allows  it  to  return  to  the  stream 
80  pollated  that  it  renders  it  unfit  for  nse  for 
stock,  and  covers  the  land  of  a  lower  riparian 
owner  with  mud  and  refuse  ore,  the  latter 
nuiy  recover  damages. 

2.  For  such  damages,  case,  not  trespass, 
will  lip. 

3.  Where  the  action  for  damages  is  hronght 
by  the  executor  of  the  lower  riparian  owner, 
who  has  possession  of  the  land,  his  recovery  is 
not  limited  to  the  diminution  of  the  rental 
value  for  one  year,  but  he  may  recover  for  the 
permanent  injury. 

Appeal  from  clrcolt  court,  Franklin  coun- 
ty; H.  C.  Speake,  Judge. 

Action  by  Andrew  J.  Drake,  as  executor  of 
J.  M.  Khrk,  deceased,  against  the  Lady  Ens- 
ley  Coal,  Iron  &  Railroad  Company,  to  re- 
cover damages  aUeged  to  have  been  sustain- 
ed by  the  testator's  estate  by  reason  of  cer- 
tain acts  of  the  defendant.  Judgment  for 
plaintiff  for  $112.50.  Plaintiff  appeals.  Re- 
versed and  remanded. 

This  suit  was  brought  to  recover  $5,000 
damages.  There  were  Joined  trespass  and 
case  In  the  original  and  amended  complaint 
The  defendant  demurred  to  the  amended 
complaint  on  the  ground  that  It  "Joined  sepa- 
rate and  distinct  injuries  and  trespasses,  and 
embraces  separate  and  distinct  trespasses  and 
injuries  in  the  same  count."  This  demurrer 
was  sustained.  The  defendant  pleaded  the 
general  issue  and  several  special  pleas,  among 
which  was  the  statute  of  Umltatious  of  one 
year.  To  this  latter  special  plea  the  plain- 
tiff demurred  on  the  grounds  that  the  plea 
sets  up  no  defense  to  the  action,  and  that 
the  cause  of  action  Is  not  barred  by  the  stat- 
ute of  Umitations  of  one  year.  This  demur- 
rer was  overruled.  Most  of  the  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 
The  defendant  showed  by  its  testimony  that 
the  ore  had  to  be  washed  before  it  could  be 
properly  prepared  for  market,  or  used;  and 
In'answer  to  this  evidence  tlie  plaintiff  proved 
that,  by  the  use  of  proper  dams,  the  watei- 
could  be  held  untU  it  was  almost  entirely  rid 
of  the  "slush"  clay  and  refuse  ore  from  the 
mines,  and  in  this  way  would  not  affect  the 
land  in  question.  There  was  some  evidence 
for  the  defendant  denying  the  practicability 
of  this.  Upon  the  introduction  of  aU  the  evi- 
dence the  court  charged  the  Jury,  ex  mero 
motu,  '"tliat  the  plaintiff  could  not  recover  In 
this  case  for  damages  to  the  realty  by  reason 
of  any  trespass,  but  that  his  right  of  recov- 
ery, if  any,  was  Umited  to  the  depreciation 
In  the  rental  value  of  the  farm  for  one  year 
next  preceding  the  Institution  of  this  suit." 
The  plaintiff  excepted  to  this  portion  of  the 
court's  charge,  and  also  separately  excepted 
to  the  court's  refusal  to  give  the  foUowing 
written  charges  requested  by  him:  (1)  "If 
the  Jury  believe  from  the  evidence  that  the 
defendant  knowingly  used  the  water  in  said 
creek  in  such  a  manner  that  it  naturaUy  re- 
sulted in  injury  to  plaintiff's  land,  then  I 
charge  you  the  defendant  was  guilty  of  tres- 
pass, and  the  plaintiff  is  entitled  to  recover 
In  this  suit  aU  the  damages  you  believe  from 
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the  evidence  he  suatalned  from  such  Injury, 
not  to  exceed  the  sum  of  five  thousand  dol- 
lars." (2)  "The  plaintiff  can  recover  in  this 
suit  for  such  permanent  injuries  as  you  be- 
lieve from  the  evidence  the  defendant  has 
caused  to  his  land  during  the  year  next  pre- 
ceding the  Institution  of  this  suit"  (3)  "If 
the  Jury  believe  from  the  evidence  that  the 
defendant,  while  washing  ore  in  its  mines, 
caused  clay  and  refuse  ore  to  be  carried 
down  by  a  natural  stream  and  deposited  on 
the  plaintiff's  land,  and  on  the  banks  of, 
and  in  the  bed  of,  the  creek  on  plain- 
tiffs land,  and  further  believe  from  the 
evidence  that  such  deposits  were  injiurious 
to  the  land,  then  the  plaintiff  is  entitled 
to  recover  such  an  amount  in  damages 
as  it  would  require  to  remove  the  deposit 
from  the  land  and  creek,  not  to  exceed  five 
thousand  dollars,  if  this  amount  is  less  than 
the  depreciation  in  the  whole  farm;  but,  if 
this  amount  is  greater  than  the  depreciation 
in  the  farm,  then  the  plaintiff  is  entitled  to 
recover  the  diff«ence  in  the  value  of  the 
farm  before  the  deposits  were  put  there  and 
its  value  at  the  time  the  suit  was  instituted." 
(4)  "If  the  Jury  beUeve  from  the  evidence 
that  the  defendant  negligently  caused  the 
day  and  refuse  ore  from  its  mines  to  be  car- 
ried, by  the  natural  flow  of  the  water  In 
P^ne  creek,  down  on  plaintiff's  land,  and 
deposited  on  his  land,  and  in  the  bed  of  the 
creek  where  it  runs  through  his  land,  and 
that  the  plaintiff  has  been  damaged  thereby, 
then  the  plaintiff  Is  entitled  to  recover  in 
this  suit"  (5)  "If  the  Jury  believe  from  the 
evidence  that  the  plaintiff's  land  has  been 
permanently  injured  by  the  defendant  caus- 
ing day  and  refuse  ore  from  its  mines  to  be 
deposited  on  it,  then  your  verdict  should  be 
for  the  plaintiff,  and  you  should  assess  such 
damages  as  you  believe  from  the  evidence  that 
the  plaintiff  has  sustained,  noi  to  exceed  tbe 
sum  of  five  thousand  dollars."  The  court, 
at  the  request  of  the  defendant,  instructed 
the  Jury  that  "the  plaintiff  is  not  entitled  to 
recover  anything  in  this  action  for  the  tres- 
pass by  defendant"  To  the  giving  of  this 
charge,  the  plaintiff  duly  excepted. 

Kirk.  &  Almon,  for  appellant  Wm.  J.  Bnl- 
lodc,  for  appellee. 

COLEMAN,  X  This  action  was  Instituted 
to  recover  damages  for  an  alleged  Injury  to 
realty.  The  complaint  consists  of  several 
counts,  some  of  which  wore  framed  in  tres- 
pass, and  others  in  case.  The  important 
questions  for  c(Hisideratl(»,  and  the  decision 
of  which  wUl  determine  tbe  several  assign- 
ments of  error,  are:  Eirst  whether  tbe  facts 
will  supp<vt  the  complaint,  in  either  of  its 
aspects;  and  If  so,  second,  whether  the  prop- 
er action  is  trespass  or  case;  and,  third,  if 
the  action  is  maintainable,  what  is  the  prop- 
er measure  of  damages?  The  trial  court  bdd 
that  the  action  should  be  In  case,  that  tbe 


statute  of  limitations  for  one  year  applied, 
and  that  the  proper  measure  of  damages  was 
the  diminution  of  the  rental  value  for  one 
year  preceding  the  bringing  of  the  action. 
Tbe  undisputed  facts  show  that  tor  many 
years  prior  and  up  to  the  time  of  his  death, 
which  occurred  In  tbe  year  1890,  plaintiff's 
testator  bad  owned  and  been  in  possession  of 
tbe  lands  claimed  to  have  heea  damaged,  cul- 
tivating them  as  a  farm,  and  since  bis  death 
tbe  plaintiff,  as  executor,  had  been  in  pos- 
sesdon  of  the  lands;  that  through  the  lands 
there  flowed  a  creek  of  dear,  healthy  water, 
useful  for,  and  used  for,  watering  stock,  and 
at  times  for  drinking  purposes;  that  defend- 
ant owned  a  tract  ot  land  above  the  land  ot 
plaintiff,  on  the  same  creek,  from  which,  for 
five  or  six  years  previous  to  the  bringing  of 
the  suit,  defendant  bad  been  engraged  in  min- 
ing Iron  ore,  and  washing  its  ore  with  the 
waters  of  the  creek;  that  for  this  purpose 
the  water  was  pumped  into  large  reservoirs, 
and,  atter  utilizing  the  water  in  washing  the 
iron  ore,  it  was  allowed  to  escape  in  a  way 
so  as  to  return  to  Its  natural  channel,  above 
plaintiff's  land.  There  was  evidence  also 
tending  to  show  that,  when  tbe  watw  reach- 
ed plaintiff's  farm,  it  was  laden  with  red 
day,  refuse  ore,  and  debris,  rendering  it  un- 
fit for  stock  and  drinking  purposes,  and  that 
In  some  places  a  thick  sediment  or  "slush" 
was  deposited  upon  portions  of  tbe  farm, 
impairing  Its  fertility,  and  in  some  places  it 
was  so  deep  as  to  destroy  its  usefulness  for 
cultivation.  The  evidence  conflicted  as  to 
the  extent  of  tbe  damage  sustained.  The  evi- 
dence also  conflicted  as  to  whether,  by  tbe 
construction  of  proper  basins  to  receive  and 
hold  the  water,  after  having  been  used  by  de- 
fendant it  could  not  have  been  retained  un- 
til all  tbe  objectionable  matter  or  substance 
contained  In  It  bad  settled  in  tbe  basins,  so 
as  to  restore  tbe  water  to  its  natural  purl^. 

Appdiee  contends  that  if  tba*e  is  error  In 
tbe  record,  it  is  errw  without  injury.  Inas- 
much as  plaintiff  was  not  entitled  to  recover, 
in  any  event,  and  in  supiKtrt  of  his  conten- 
tion dtes  tbe  case  of  Iron  C!o.  ▼.  Dye,  87  yvifl 
468,  e  South.  102,  in  which  the  court  uses 
this  language:  "Tbe  court  will  take  notice 
that  in  the  development  of  the  mineral  in- 
terest of  this  state,  recently  made,  very  large 
sums  of  money  have  been  Invested.  The 
utilization  of  these  ores,  which  must  be  wash- 
ed before  using,  necessitates,  In  some  meas- 
ure, the  placing  of  sediment  where  It  may 
flow  Into  streams  which  constitute  the  nat- 
ural drainage  of  the  section  where  tbe  ore 
banks  are  sitnated.  This  must  cause  a  de- 
posit of  sediment  on  the  lands  bdow;  and. 
while  this  Invasion  of  the  rights  of  the  lower 
riparian  owner  may  produce  injury  entitling 
him  to  redress,  tbe  great  public  interests  and 
benefits  to  flow  from  tbe  conversion  of  these 
ores  into  pig  metal  should  not  be  lost  sight 
of.  As  said  by  the  vice  chancellor  in  Wood 
V.  SutcUffe,  C2  Sim.  (N.  a)  163,]  'Whenever  a 
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court  of  eqvlty  Is  asked  for  an  inJuDCtlon  In 
cases  of  such  nature  as  this,  [a  bill  to  enjoin 
the  pollution  of  a  stream,]  it  must  have  re- 
gard, not  only  to  the  dry,  strict  rights  of  the 
plaintiff  and  defendant,  but  also  to  the  sur- 
rounding circumstances.'  "  He  cites  also  the 
case  of  Hughes  t.  Anderson,  68  Ala.  280,  in 
irblch  the  coort  uses  the  following  language: 
"  'Sic  utere  tuo  ut  alienum  non  laedas'  Is  the 
maxim— the  rule— in  such  case.  See  Stein  t. 
Burden,  28  Ala.  127.  So,  as  a  rule,  evwy 
one  must  so  enjoy  his  own  property  as  not 
to  offend  his  neighbor's  equal  right  to  enjoy 
his  own  unmolested.  But  this  rule  cannot  be 
enforced.  In  its  strict  letter,  without  impeding 
rightful  progress,  and  without  hindering  In- 
dostilal  enterprise.  Hence,  minor  indirld- 
aal  interest  is  sometimes  made  to  yield  to  a 
larger  and  paramount  good.  To  deny  this 
principle  would  be  to  withhcM  from  the 
WM-Id  the  Inestimable  benefits  <^  discovery 
and  progress  in  all  the  great  enterprises  of 
life.  The  rough  outline  of  natural  right  or 
natural  liberty  must  submit  to  the  chisel  of 
the  masMi,  that  it  may  enter  symmetrically 
into  the  social  strQCture."  Notwithstanding 
the  enunciation  of  this  principle  In  favor  of 
the  public  lnt«eet,  the  court  was  careful  to 
declare:  "Under  these  rules,  defendant  had 
no  right,  by  ditches  ot  otherwise,  to  cause 
wator  to  flow  on  the  lands  of  the  plaintiff, 
which,  in  the  absence  of  such  ditches,  would 
Iiave  flowed  In  a  different  direction."  And 
It  adopts  the  principle  declared  in  Kauffman 
T.  Grtesemer,  26  Pa.  St  407,  in  which  It  was 
declared  that  the  obligation  of  the  Infolor 
heritage  to  the  superior  "applies  only  to  wa- 
ters which  flow  naturally,  without  any  act  of 
man.  *  *  *  It  is  not  more  agreeable  to  the 
laws  of  nature  that  water  should  descend, 
than  it  is  that  lands  Should  be  farmed  and 
mined.  The  plaintiffs  had  no  right  to  in- 
sist upon  his  receiving  waters  which  nature 
never  appointed  to  flow  there." 

The  principle  of  law  declared  in  87  Ala.,  6 
South.,  supra,  does  not  sustain  the  proposi- 
tion to  which  It  was  cited.  That  was  a  bill 
for  an  injtmction  to  restrain  the  use  of  the 
washers.  Ck>nBlderati(»iB  arise  in  applica- 
tions for  injunctions  which  do  not  exert  a 
controlling  influoioe  upon  a  right  of  action 
for  damages;  and  in  that  very  case  it  is 
said,  "The  plaintiff  should  have  been  remit- 
ted to  a  court  of  law  for  the  recovery  of  his 
damages."  The  case  of  Coal  Go.  v.  Sander- 
son, 113  Pa.  St  126,  6  AtL  453,  cited  by  oonn- 
sel,  goes  far  to  snstaln  the  contention  of 
appeUea  In  this  case  it  is  held  that  "the  use 
and  enjoyment  of  a  stream  of  pure  water  for 
domestic  purposes  by  the  lower  riparian  own- 
ers •  *  *  must  ex  necessitate,  give  way 
to  the  Interest  of  the  community,  in  wder  to 
permit  the  development  of  the  natural  re- 
sources of  the  coimtry,  and  to  make  possible 
the  prosecution  of  the  lawful  business  of 
mining  coal."  The  conclusion  reached  is  not 
In  harmony,  with  the  pricw  decisions  of  the 


same  couiit  The  same  principle  announced 
in  113  Pa.  St,  6  AtL,  supra,  to  some  extent 
has  been  applied  in  cases  of  irrigation.  Schil- 
ling V.  Rominger,  4  Colo.  100;  Yunker  v. 
Nichols,  1  Colo.  6S1.  The  case  from  113  Pa. 
St,  6  AtL,  supra,  is  an  authority  we  think 
very  much  weakened  by  the  subsequent  cases 
In  the  same  state  of  Robb  v.  Carnegie  Bros. 
&  Co.,  145  Pa.  St  324,  22  AU.  649,  and  Lentz 
T.  Carnegie  Bros.  &  Co.,  145  Pa.  St  612,  23 
AtL  219.  In  the  latter  cases  it  was  held  that 
"a  manufacturer  of  coke  from  coal  not  mined 
on  his  own  land  is  liable  in  actual  damages 
to  a  lower  proprietor  for  the  pollution  of  a 
stream  as  a  necessary  Incident  to  his  busi- 
ness, and  also  for  actual  damages  done  to 
crops  and  the  soa"  The  case  in  113  Pa.  St, 
6  Atl.,  is  not  overruled,  but  Is  commented  on, 
and  the  distinction  is  drawn  that  in  the  lat- 
ter case  (118  Pa.  St,  6  AtL,)  the  ore  was  be- 
ing mined  by  the  owner  of  the  soil,  and  in 
the  two  later  cases  the  coke  was  not  mined 
on  the  land  upon  which  it  was  manufactured. 
It  seems  to  us  that  if,  in  the  case  where  the 
ooal  was  mined  on  the  land  of  the  owner,  he 
was  exempt  from  damages,  upon  the  ground 
that  the  Individual  or  minor  interest  must 
yield  to  the  greater  and  paramount  Interest 
of  the  public,  it  would  make  but  little  differ- 
ence where  the  coke  was  mined.  The  manu- 
facturing of  the  coke  from  the  ore  was  that 
which  contributed  to  the  paramount  and  pub- 
lic Interest  On  the  other  hand,  if  the  owner 
is  to  be  exempted  from  liability  because  the 
ore  was  mined  on  his  own  land,  and  not  be- 
cause of  public  benefit  then  the  doctrine  of 
"sic  titere  tuo  ut  alienum  non  laedas"  would 
be  abolished,  and  the  rights  of  lower  riparian 
proprietors,  almost  universally  recognized 
and  protected,  would  be  destroyed.  A  lower 
prc^rietor  purchases  under  the  protection  of 
the  rule  that  "aqua  currit,  et  debet  currere, 
ut  solebat"  at  least  to  the  extent  that  the 
servitude  of  his  land  shall  not  be  added  to 
by  artificial  means  or  the  industry  of  man. 
Boynton  v.  Longley,  19  Nev.  69,  6  Pac  437, 
3  Am.  St.  B.  781,  and  note. 

Under  the  provisions  of  the  constitntion, 
private  property  cannot  be  taken  for  puUlc 
uses,  or  for  corporations,  without  Just  com- 
pensation being  first  made  to  the  owner,  ex- 
cept by  his  consent  The  courts— and  it  was 
never  intended  to  be  understood  otherwise- 
are  not  the  "masons"  to  "chisel"  away  vested 
rights  of  property  of  private  individuals,  how- 
ever humble  and  obscure  the  owner,  for  the 
benefit  of  the  public  or  great  corporations. 
It  is  the  pride  of  this  republic  that  no  man 
can  be  deprived  of  his  property  without  due 
process  of  law,  and  the  poorest  citizen  can 
find  redress  for  an  unlawful  injury  caused 
by  his  wealthy  neighbor,  by  appealing  to  the 
courts  of  his  county. 

We  are  satisfied  that  plaintiff's  complaint 
showed  a  good  cause  of  action,  and  there 
was  evidence  tending  to  sustain  it  Railroad 
Co.  T.  Hamllt<«.  (Ala.)  14  South.  167;  Hughes 
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V.  Anderson,  supra;  Iron  C!o.  v.  Dye,  supra; 
Boynton  ▼.  Longley,  supra;  Robb  t.  Came* 
gle  Bros.  &  Co.,  145  Pa.  St  824,  22  Atl.  649; 
Lentz  Y.  Carnegie  Bros.  &  Co.,  145  Pa.  St. 
612,  23  AQ.  219;  Crabtree  t.  Baker,  75  Ala. 
91;  Farrls  v.  Dudley,  78  Ala.  124;  Stein  y. 
Burden,  29  Ala.  127;  Pettlgrew  v.  Bvans- 
vllle,  3  Am.  Rep.  50;  6  Am.  &  Eng.  Enc. 
Law,  149. 

We  are  of  opinion  the  trial  court  ruled 
properly  in  holding  that  under  the  facts  of 
the  case  the  plaintiff  could  recover  only  on 
the  counts  in  case.  The  boundary  line  be- 
tween where  trespass  ends  and  case  begins 
is  not  always  easily  determined.  Under  the 
law  the  defendant  had  the  right  to  divert  the 
water  from  its  channel  and  utilize  it  in  wash- 
ing the  ore.  Els  duty  was  to  return  the  wa- 
ter to  Its  proper  channel.  This  was  done. 
The  tOTt  to  plaintiff  was  neither  in  the  diver- 
sion of  the  water  from  its  channd,  nor  that 
defendant  used  It  for  his  own  purposes,  but 
that  the  use  to  which  it  was  applied  rendered 
it  impure,  filled  it  with  day  and  objectiona- 
ble ore  and  debris,  and  in  this  condition  it 
was  carried  by  the  flow  of  the  water  to  plain- 
tiff's farm.  The  damage  Inflicted  was  neither 
intentional  nor  direct  oat  immediate,  but 
was  consequential.  The  evidence  of  plaintiff 
which  tended  to  show  that  the  Injury  was 
the  result  of  negligence  in  failing  to  provide 
proper  basins  to  contain  the  water  after  use, 
until  the  sediment  settled  and  the  water  be- 
came pure.  If  actionable,  was  clearly  in  case. 
Polly  V.  McOall,  37  Ala.  21;  Prultt  v.  Elling- 
ton, 59  Ala.  454;  Bell  v.  Troy,  35  Ala.  184; 
Round  free  v.  Brantiey,  34  Ala.  544;  WiDlams 
V.  Hay,  120  Pa.  St  485,  14  Att  379;  2  Wait 
Act  &  Def.  110. 

We  are  of  opinion  the  court  erred  In  re- 
stricting the  damages  recoverable  to  the 
diminution  of  the  rental  value  for  one  year. 
The  lands  had  belonged  to  plaintiff's  testator, 
and  plaintiff  was  the  executor.  The  legal  ti- 
tie  was  not  in  him,  but  the  record  states  that 
plaintiff  had  held  possession  as  executor  of 
the  lands  "since  the  death  of  testator." 
Lands  of  a  decedent  are  subject  to  adminis- 
tration, and  liable  for  the  payment  of  his 
debts.  For  purposes  of  administration  and 
for  the  payment  of  debts,  the  executCH-  had 
authority  to  take  possession  of  the  land,  and 
he  had  asserted  his  authority.  There  was 
some  evidence  tending  to  show  permanent  in- 
jury to  SMue  portions  of  the  land.  Under  the 
facts,  no  one  could  sue  for  the  permanent  in- 
Jury  sustained,  except  the  executor,  at  the 
time  of  the  institution  of  this  suit  Calhoun 
V.  Fletcher,  63  Ala.  574;  Nelson  v.  Murfee, 
69  Ala.  598.  The  heirs  may  never  succeed  to 
the  legal  possession  and  ownership  of  the 
land.  It  was  prop»  to  consider  the  diminu- 
tion of  the  rental  value,  but  it  was  not  the 
exclusive  rule  for  measuring  the  damages. 
The  difference  between  the  value  of  the  land 
with  and  without  the  permanent  Injury  is 
recoverable.   Reversed  and  remanded.  - 


OM  Ala.   107) 
GEORGE  et  al.  t.  CENTRAL  RAILROAD  & 

BANKING  CO.  OF  GEORGIA  et  al. 
(Suprane  Court  of  Alabama.    Jan.  31,  1894.) 

COBPORATIONS — InJUNOTIOST     BT     StOCKHOLDKB — 

VoTiHO  Stock  in  othkb  Cohpobations  —  D»- 
MUKBEB — Laches. 

1.  Since  Code,  {  1586,  authorizes  a  lease  by 
a  railroad  company  at  its  road  to  another  com- 
pany only  when  a  meeting  of  the  stockholders 
of  each  company  hag  been  called  by  the  direct- 
ors thereof,  at  such  time  and  idace,  and  in  such 
manner,  aa  they  shall  designate,  and  the  holders 
of  the  majority  of  stock  tliere  represented  shall 
have  assented  to  the  lease,  a  bill  to  dissolve  such 
a  lease  is  not  demurrable  on  the  ground  that  the 
lease  is  valid,  when  the  copy_  of  the  lease  at- 
tached to  the  bill,  while  reciting  that  it  was 
executed  in  compliance  with  a  resointion  of  the 
directors  adopted  in  pnrsuance  of  authority 
conferred  upon  them  by  a  resolution  of  the 
stockholders  adopted  by  a  meeting  held  by  them, 
does  not  recite  that  the  meeting  was  called  as 
provided  by  the  statute,  or  tiiat  a  majority  of 
the  stock  there  represented  assented  to  the 
lease. 

2.  A  demurrer  to  the  whole  bill  cannot  be 
sustained  if,  for  any  equity  apparent  in  the 
bill,  complainants  are  entiUed  to  relief. 

3.  Where  one  railroad  company  acquires  a 
majority  of  the  stock  of  another  having  so 
snbstantially  similar  a  field  of  operation  that 
there  is  a  necessary  conflict  of  interests  i)etween 
the  two,  the  former  may  be  enjoined  from 
voting  its  majority  stock  in  matters  pertaining 
to  the  control  of  the  latter  company. 

4.  The  right  to  grant  such  relief  is  not  af- 
fected by  the  fact  that  the  road  whose  stock  is 
controlled  by  another  company  is  in  the  hands  of 
a  receiver. 

6.  The  fact  that  such  illegal  control  has 
been  exercised  for  six  years  by  one  corporation 
over  the  other,  withont  objection  by  stock- 
holders in  the  latter,  does  not  debar  them  from 
restraining  sucli  nse  in  the  future. 

6.  In  order  to  enable  a  stockholder  to  sne 
to  restrain  the  control  of  the  corporation  by  a 
rival   corporation,   which   has   acquired    a   ma- 

i'ority  of  the  stock  and  controls  the  <f;oveming 
lodies  of  the  corporation,  the  stockholder  need 
not  first  demand  of  the  governing  l>ody  that  it 
bring  the  suit,  as  in  such  case  this  would  be 
fruitiess. 

Appeal  from  chancery  coort  Bullock  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Bill  by  Fannie  M.  George  and  others 
against  the  Central  Railroad  &  Banking  Com- 
pany of  Georgia  and  others.  From  a  decree 
sustaining  a  demurrer  to  the  bill,  complain- 
ants appeal.     Reversed. 

Geo.  P.  Moore  and  P.  B.  McKenzIe,  for  ap- 
pellants. Peabody,  Brannon,  Hatch  &  Mar- 
tin and  Lawton  &  Cunnbigham,  for  appel- 
lees. 

HEAD,  J.  This  bill  Is  exhibited  by  G.  S. 
Lee  and  Fannie  M.  George,  citizens  of  Ala- 
bama, and  stockholders  In  the  Mobile  &  Gi- 
rard  Railroad  Company,  against  that  com- 
pany, an  Alabama  corporation,  and  the 
Central  Railroad  &  Banking  Company  of 
Georgia,  a  Georgia  corporation.  It  Is  filed  in 
behalf  of  the  complainants  and  all  other 
stockholders  of  the  Mobile  &  Girard  Com- 
pany (except  the  said  Central  Company  of 
Georgia)  who  may  come  In  and  make  them- 
selves parties,  and  contribute  to  the  expenses 
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of  the  salt.  Hie  pnrpose  of  the  bill  Is  to  en- 
join the  Central  Company  from  voting  cer- 
tain stock  held  and  claimed  by  It  In  the  Mo- 
bile &  Glrard  Company,  to  vacate,  as  void, 
a  certain  lease  of  its  road  and  other  property 
and  franchises  by  the  Mobile  &  Girard  Com- 
pany to  the  Central  Company,  and  for  an  ac- 
counting from  the  latter  C(Hnpany  for  Its  use 
and  abuse  of  the  property  and  rights  of  the 
former,  'while  in  possession  of  the  same.  A 
receiver  of  the  property  of  the  Mobile  & 
Glrard  Company  is  also  applied  for.  The  al- 
legations show  that  prior  to  the  13th  day  of 
September,  1882,  the  Central  Company  had 
acquired  4,538  shares  of  the  capital  stock  of 
the  Mobile  &  Glrard  Company,  of  the  face 
value  of  $438,000,  and  on  that  date  controlled 
about  2,790  shares  of  preferred  stock  in  said 
Girard  Company,  on  which  it  (the  Central) 
held  a  mortgage,  and  which  It  voted  in  meet- 
ings and  at  elections  of  ofUcers  of  the  Glraid 
Company;  at  that  date,  the  whole  amount  of 
the  capital  stock  of  the  Girard  Company  out- 
standing was  of  the  face  value  of  $1,268,- 
372.74,  or  about  12,683  shares;  that  on  June 
1,  1891,  the  Central  owned  8,161%  shares  of 
said  stock,  and  that  the  whole  number  of 
shares  then  outstanding  was  12,679  70-100; 
and  that  the  Central  Company,  by  reason  of 
Its  ownership  and  control  of  the  majority  of 
the  stock,  has  directed  and  controlled  the 
election  of  the  directors  and  officers  of  the 
Glrard  Company  ever  since  the  year  1882, 
and  up  to  and  Including  the  last  election. 
It  Is  then  alleged  that  the  Central  Com- 
pany Is  a  corporation  under  the  laws  of 
Georgia,  deriving  all  Its  rights,  powers,  and 
franchises  from  the  authority  of  that  state, 
and  subject  to  the  limitations  Imposed  upon 
It  by  her  constitution  and  laws;  and  it  is  al- 
leged that  the  constitution  of  Georgia  pro- 
vides that  "the  general  assembly  of  this  state 
shall  have  no  power  to  authorize  any  cor- 
poration to  buy  shares,  or  stock,  in  any  other 
corporation  in  this  state,  or  elsewhere,  or  to 
make  any  contract  or  agreement  whatever, 
with  any  such  corporation,  which  may  have 
the  effect,  or  be  intended  to  have  the  effect, 
to  defeat  or  lessen  comi>etltion  In  theh:  re- 
spective businesses,  or  to  encourage  monop- 
oly; and  all  such  contracts  or  agreements 
shall  be  Illegal  and  void,"  (Const  art.  4,  par. 
4;)  that  the  Central  Company  acquired  all 
its  said  stock,  except  about  77  shares,  after 
the  year  1873,  and  the  larger  portion  of  it 
after  the  adoption  of  the  constitution  of 
Georgia  containing  the  provision  above  cop- 
ied, which  was  December  5,  1877;  and  the 
pleader  Insists  that  the  said  company  was 
without  power,  under  the  laws  of  Georgia, 
to  buy  said  stock;  and  it  is  further  insisted 
in  the  bill  that  It  Is  contrary  to  the  public 
poUcy.  of  the  state  of  Alabama  to  permit  a 
foreign  corporation  thus  to  acquire  control 
over  a  corporation  created  under  her  laws, 
and  owing  her  duties  under  its  charter  con- 
tract It  Is  further  alleged  that  tbe  purpose 
of  the  Central  Company  In  acquiring  the 
V.1480.D0.15— 48 


stock  was  to  get  control  of  the  affairs  and 
management  of  the  Glrard  Company,  and 
thereby  to  defeat  and  lessen  competition  in 
the  buElnesses  of  said  two  roads,  respectively, 
and  also  to  encourage  the  monopoly  which 
the  Central  Company  was,  and  has  been  con- 
tinuously, seeking  to  enlarge  and  foster  as  to 
the  transportation  of  all  freights  and  other 
business  going  eastward  out  of  the  state  of 
Alabama,  and  over  the  lines  of  the  Glrard 
roail  and  the  Columbus  Branch  of  the  West- 
em  Railroad  of  Alabama.  It  is  also  shown 
that  the  Central  had  acquired  sundry  other 
specified  railroads,  or  control  of  the  same. 
In  Alabama,  with  the  purpose  to  defeat  or 
lesa^i  competition  in  Its  business  as  a  com- 
mon carrier  of  freights  and  passengers,  such 
being  especially  its  purpose  in  its  acquisition 
of  control  of  the  Girard  Company.  On  Sep- 
tember 10,  1886,  the  bill  alleges,  the  Ghrard 
Company  attempted  to  make,  execute,  and 
deliver  to  the  Central  Company  a  lease  of  Its 
road,  and  other  property  and  franchises,  a 
copy  of  which  is  exhibited  with  the  bill. 
This  lease  was  for  a  term  of  99  years,  and 
embraced  the  railroad,  and  all  extensions 
thereof  which  might  thereafter  be  construct- 
ed, and  all  propn^y,  assets,  and  franchises 
of  every  description  of  the  Glrard  Company, 
with  the  right  to  the  possession  and  enjoy- 
ment of  the  same.  In  consideration  of  the 
lease,  the  instrument  contains  many  cove- 
nants on  the  part  of  the  lessee  company, 
not  necessary  to  be  mentioned  here.  The 
bill  charges  that  the  Gh-ard  Company  had 
no  power  to  make  this  lease,  and  the  Cen- 
tral Company  no  power  to  accept  it,  and 
that  the  same  is  void  as  against  public  pol- 
icy. Its  validity  Is  assailed  also  on  the 
ground  that,  when  it  was  authorized  and 
executed,  the  Central  Company  controlled  a 
majority  of  the  Gh*ard  stock,  by  reason 
whereof  it  became  and  was.  In  effect,  both 
lessor  and  lessee.  It  is  also  assailed  as  void 
under  the  influetice  of  the  statute  of  Ala- 
bama wlilch  prohibits  the  making  of  a  lease 
for  a  longer  term  than  20  years.  Code,  § 
1836.  The  Central  Ompany  went  into  pos- 
session of  tbe  leased  property  under  the 
lease,  and  used  and  operated  it  until  June, 
1801.  It  appears  that  the  Central  Company 
became  insolvent,  and  Its  property  and  rights 
passed  into  other  hands.  On  June  15,  1891. 
it  (the  Central  Company)  executed  a  lease  of 
all  its  property,  for  a  term  of  99  years,  to 
the  Georgia  Pacific  Railroad  Company,  but 
it  seems  that  that  company  never  went  into 
possession,  having  on  June  19,  1888,  exe- 
cuted a  lease  of  its  own  road  to  the  Rich- 
mond &  DanvlUe  Railroad  Company;  and 
the  bill  avers  that  the  Central  Company  de- 
livered possession  of  the  Girard  road,  its 
property  and  assets,  to  the  Richmond  &  Dan- 
ville Company,  who  operated  It  until  it  aban- 
doned possession  thereof,  at  a  time,  to  wit, 
some  time  after  March  3,  1892,  when  it  re- 
pudiated the  lease  of  June  15,  1891,  of  the 
Central  Company    to    the    Georgia  Pacific 
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Company.  The  bin,  nevertheless,  states  la 
another  place.  Is  the  eighteenth  paragraph 
thereof,  tliat  the  "Central  Company  has  oper- 
ated said  road,  from  Columbus  to  Its  ter- 
minus, ever  since  it  went  into  possession 
imder  the  lease  of  1886  by  the  Obrard  Com- 
pany to  it"  There  were  sundry  suits  in 
equity  Instituted  in  the  federal  court  of  Geor- 
gia and  state  court  of  Alabama,  Involving 
the  Central  Company  and  Its  property,  viz.: 
A  suit  filed  by  Bowena  Clarke  on  March  4, 
1892,  in  the  federal  court  at  Savannah, 
against  the  Central  Company,  the  Richmond 
&  Danville  Company,  and  others,  ancillary 
to  which  was  a  bill  filed  in  the  state  court  at 
Montgomery,  Ala.,  on  April  11,  1892;  a  suit 
filed  by  the  Central  Company  itself  against 
other  companies  on  the  4th  of  July,  1802,  in 
the  federal  court,  and  on  April  11,  1892,  it 
also  filed  a  bill  In  the  state  conrt  In  Mont- 
gomery, Ala.  We  deem  it  unnecessary  to 
set  out  the  nature  and  purpose  of  these  sev- 
eral suits,  except  to  say  that  in  them  sundry 
persons  were  appointed  receivers  of  the 
property  and  assets  of  the  Central  Company, 
who  went  Into,  and  are  now  in,  possession 
thereof,  as  such  receivers;  some  of  the  re- 
ceivers being  appointed  at  the  instance  of 
the  Central  Company  itself.  The  present 
bill,  bowevo:,  expressly  avers  that  the  Oi- 
rard  Company  was  not  made  a  party  to  any 
of  said  suits,  and  that  none  of  Its  property 
ever  went  Into  the  hands  of  any  of  said  re- 
ceivers. 

In  the  lease  of  1886,  by  the  Glrard  to*  the 
Central  Company,  assailed  as  void  in  this 
suit,  it  Is  stipulated  that  said  railroad  might 
be  extended  at  any  time  by  the  Central  Com- 
pany, the  consent  of  the  Girard  Company 
being  first  obtained;  and  In  the  event  of  an 
extension  beyond  Its  then  terminus,  at  Troy, 
Ala.,  or  any  further  extension  tb»eof,  the 
Glrard  Company  would  at  any  time,  upon  the 
request  of  the  Central  Company,  its  succes- 
sors or  assigns,  Issue  such  bonds  as  might 
be  necessary  to  build  such  extension  or  ex- 
tensions, not  exceeding  the  ratio  that  the 
then  bonded  debt  of  the  company  bore  to  the 
number  of  miles  of  said  railroad,  and  would 
secure  the  payment  of  such  new  bonds  by 
a  mortgage  ou  the  whole  of  Its  railroad; 
and  the  bill  alleges  that  In  March,  1890,  the 
Girard  Company  entered  into  a  written  con- 
tract with  the  Central  Company,  by  which 
the  latter  agreed  to  buUd  an  extension  from 
Troy  soutbwestward  to  Andalusia,  Ala.,  a 
distance  of,  to  wit,  60  miles;  and  the  Girard 
agreed  to  Issue  and  deliver  to  the  Central  its 
first  mortgage  bonds,  at  the  rate  of  not  ex- 
ceeding $12,781  per  mile,  when  and  as  soon 
as  the  extension  was  completed  and  in  oper- 
ation; that  the  Girard  also  paid  to  the  Cen- 
tral Company  $142,600,  which  was  the  pur- 
chase money  of  the  lands  granted  by  congi-css, 
to  aid  in  building  said  railroad,  on  account 
of  the  building  and  equipment  of  said  road; 
that,  under  said  contract,  the  Central  Com- 
pany constructed  and  equipped  37  miles  of 


said  extentdon,  and  graded,  and  procured  the 
necessary  crosstles  to  complete,  the  remain- 
der; that,  by  said  contract,  the  Central  was 
to  complete  the  extension  by  April  30,  1891, 
which  was  afterwards  extended  to  Septem- 
ber 30,  1891,  which  promise  It  has  failed  to 
perform.  The  bill  charges  this  violation  of 
the  contract  on  the  part  of  the  Central  Com- 
pany, and  complains  that,  notwithstanding  It, 
the  Central  Company  has  obtained  from  the 
Girard  bonds  to  the  extent  of  $37,500  more 
than  it  was  mtltled  to,  upon  representations 
made  to  the  Girard  Company  that  it  had 
completed  40  miles  of  said  road,  according 
to  its  contract;  and  the  bill  charges  that 
said  $37,500  is  owing  the  Girard  by  the  Cen- 
tral Company  on  account  of  that  transaction, 
and,  farther,  that  the  latter  is  indebted  to 
the  formor  company  In  a  large  sum,  to  wit, 
$1,000,000,  on  account  of  its  failure  to  com- 
plete said  extension,  and  on  account  of  vari- 
ous sums  due  to  it  arising  from  the  lease  to, 
and  operation  by,  the  Central  of  the  Girard 
road.  It  is  also  alleged  that  by  said  lease  It 
was  stipulated  that  the  Central  would  pay, 
by  way  of  rental  of  said  railroad,  Its  prop- 
erty and  franchises,  $1.60  per  8har6  of  stocli 
per  annum,  and  the  Interest  on  the  outstand- 
ing bonded  Indebtedness  of  the  Girard  Com- 
pany to  the  Central  Company,  for  alleged  ad- 
vances made;  and  although  the  Central  has 
operated  the  completed  37  miles  of  the  ex- 
t^islon,  yet  the  stockholders  of  the  Glrard 
have  not  dolved  any  benefit  therefrom,  nor 
have  they  received  or  been  promised  any 
additional  rent,  and  the  directors  and  offi- 
cers of  the  Glrard  Company,  knowing  these 
facts,  have  not  demanded  or  received  any  ad- 
ditional rental  or  Interest  for  the  use  of  the 
37  miles.  The  bill  charges  that  the  Central 
Company  and  Comer,  the  present  receiver  of 
its  property,  have  declared  their  pm'posc 
not  to  complete  said  extension,  nor  make 
good  to  the  Girard  Company  the  sold  moneys 
wrongfully  obtained  from  it.  The  bill  com- 
plains of  other  violations  of  duty  by  the 
Central  Company  in  reqpect  of  the  property 
and  rights  of  the  Girard  Company,  to  the 
damage  of  the  latter  company,  specifying 
sundry  acts  of  willful  waste,  and  alleges  that, 
by  reason  of  the  wrongs  and  delinquencies 
complained  of,,  the  Girard  Company  has  been 
subjected  to  the  danger  of  a  multiplicity  of 
suits;  that,  relying  on  the  performance  of 
Its  said  contract  by  the  Central  Company, 
It  (the  Girard  Company)  had  entered  into  a 
contract  with  the  Van  Kirk  Land  Company, 
stipulating  that  said  extension  should  be  com- 
pleted by  September  30,  1891.  The  bUl  fur- 
ther alleges  that,  during  the  period  of  the 
Central's  possession  of  the  Glrard  property, 
It  was  claiming  the  same  as  lessee,  while 
at  the  same  time  It  was  the  holder  and  own- 
er of  690,000  of  the  bonds  of  the  Ghrard  Com- 
pany, and  also  owned  and  controlled,  as  be- 
fore stated,  a  majority  of  the  stock,  and 
dected  its  directors  and  offers.  The  bill 
reiterates  the  invalidity  of  the  lease^   and 
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cbarees  that  the  Central  Company  hdd  said 
property  aa  mortgagee  in  poesetnlon,  and 
shonld  account  to  the  Girard  atockholders  for 
all  rents,  Issnes,  and  profits  recelyed  by  It, 
from  the  operation  of  the  road,  ftrom  June 
1.  1886,  to  the  filing  of  the  bill.  The  bill 
shows  that  complainants  made  no  effort  to 
induce  the  govemlng  body  of  the  Oirard 
OiHupany  or  the  etockholders  to  institute  this 
suit,  and,  as  excuse  for  such  omission,  rely 
upon  the  facta  hereinabove  mentioned,  al- 
leged aa  showing  the  Central's  ownership  of 
a  majority  of  the  stock,  and  its  actual  elec- 
tion, support,  and  supreme  control  of  the 
present  officers  and  directors.  It  Is  also  aver- 
red that  five  of  the  seven  directors,  and  the 
president,  secretary,  and  treasurer,  are  resi- 
dents and  citizens  of  the  state  of  Georgia. 
The  bill  prays  for  the  appointment  of  a  re- 
ceiver of  the  Oirard  road  and  property,  with 
authority  to  complete  the  extension  and  oper- 
ate the  road,  defend  salta,  and  generally  to 
preserve  and  protect  the  interests  of  the  com- 
pany; that  said  lease  of  1886  be  declared 
void;  that  the  Girard  stock  bdd  by  the  Cen- 
tral be  decreed  to  be  purchased  and  held  in 
violation  of  law,  and  the  Central  Company 
perpetually  enjoined  from  using  the  same  in 
any  manner;  and  that  the  Girard  Company 
be  perpetually  enjoined  from  i>aylng  any  in- 
terest or  dividends  thereon.  It  prays  for  an 
accounting  between  the  Central  and  Girard 
Companies  as  to  all  transactions  and  ac- 
counts heretofore  or  now  aubslsting  between 
them,  and  for  a  decree  in  favor  of  the  Girard 
Company  for  such  a  sum  aa  may  be  found 
due;  that  said  Girard  Company  be  put  in 
possession  of  all  its  proi>erty  as  soon  as  the 
stockholders  shall  have  met  and  elected 
directors  and  officers  whose  election  was  not 
brought  about,  controlled,  or  dictated,  in 
any  wise,  by  the  Central  Company;  and  for 
general  relief. 

The  defendants  demurred  to  the  bill,  the 
material  grounds  of  which  may  be  con- 
densed, and  thus  stated:  (1)  It  Is  not  alleged 
that  complainants  were  not  parties  to  said 
lease,  or  did  not  consent  thereto  after  it  was 
made.  (2)  The  lease  is  not  contrary  to  the 
laws  of  Georgia  and  Alabama,  out  in  contra- 
vention  of  the  public  policy  of  said  states. 
(8)  The  Central  Company  has  powar,  under 
its  charter  and  the  laws  of  Georgia,  to  hold 
stock  in  the  Girard  Company  and  to  hold 
the  railroad  under  a  lease,  and,  if  it  had  no 
such  powor,  OMnplainants  can  take  no  ad- 
vantage thereof.  (4)  The  court  has  no  Juris- 
diction, as  the  property  is  in  the  hands  of 
a  receiver.  (6)  At  the  time  of  filing  the  bill 
all  the  prop^ty  of  the  Girard  Company  was 
under  lease  to  the  Central  Company,  and 
was  then  in  the  hands  of  a  receiva-  of  the 
Central  Company.  (6)  Complainants  have 
not  sued  within  a  reasonable  time,  but  after 
full  knowledge  of  all  the  grounds  of  complaint 
now  complained  of,  or  full  opportunity  to 
acquire  such  knowledge,  acquiesced  in  such 
acta  for  mwe  than  six  yeairs,  and  have  beat 


guilty  of  laches.  (7)  The  bill  falls  to  show 
that  complainants  made  any  effort  to  pro- 
cure the  governing  body  of  the  Girard  Com- 
pany to  institute  the  suit,  without  which 
they  have  no  right  to  sue.  The  Girard  Com- 
pany also  demurred  to  so  much  of  the  bill 
as  seeks  the  appointment  of  a  receiver,  be- 
cause it  appears  from  the  bUl  that  the  prop- 
erty ot  the  Girard  Company  was  In  the 
hands  of  a  receive  a]K)olnted  by  another 
court,  and  as  to  so  much  of  the  bill  as  seeks 
to  set  aside  the  lease,  on  the  same  ground. 
It  wotild  seem  tiselees  to  remark  that  in  dis- 
posing of  these  demurms  we  must  observe 
the  principle,  as  old  as  the  law  of  pleading 
itself,  that  the  demurrer  admits  the  material 
allegations  well  pleaded  to  be  true,  and  the 
eoort  can  consider  no  fact  outside  of  them. 
We  must,  therefore,  pass  unnoticed  very 
much  of  the  argument  of  appellees'  counsel, 
which  seeks  to  bring  to  our  view  facts  not 
found  in  the  bill.  These  demurrers  will  be 
considered  in  the  order  above  stated. 

1.  The  first  is  not  insisted  upon  in  the 
briefs  of  appellees'  counsel,  and  will  not  be 
further  noticed. 

2.  It  is  well  settled  that,  under  the  gen- 
eral ]aw,-a  railroad  corporation  has  no  power 
to  lease  its  road  and  other  property  to  an- 
other, and  that  such  an  attempted  lease  is 
void  as  against  puUIc  policy.  Railroad  Co. 
V.  Grayson,  88  Ala.  572,  7  South.  122,  and 
authorities  there  cited.  But  the  Code  of 
Alabama  (section  1686)  provides  that  any 
railroad  corporation  organized  in  pursixince 
of  law  may  lease  or  purchase  any  part  or  all 
of  any  railroad  constructed  by  any  other  cor- 
poration or  company,  if  the  lines  of  such 
roads  are  continuous  or  connected,  upon  such 
terms  and  conditions  as  may  be  agreed  on 
between  the  corporations  or  companies,  re- 
spectively; but  no  such  purchase  or  lease 
shall  be  perfected  tuitil  a  meeting  of  the 
stockholders  of  each  of  such  corporations  or 
companies  has  been  called  by  the  directors 
thereof,  at  such  time  and  place,  and  In  such 
manner,  as  they  shall  designate,  and  the 
holders  of  a  majority  in  value  of  the  stock 
of  such  corporation  or  company  represented 
at  such  meeting,  in  person  or  by  proxy,  and 
voting  thereat,  shall  have  assented  there- 
to. The  bill  ethowB  that,  at  the  time  of  the 
execution  of  the  lease  in  question,  the  Central 
Company  owned  and  operated  other  railroads 
which  connected  with  the  Mobile  &  Girard 
road.  The  lease,  a  copy  of  which  is  made  a 
part  of  the  bill,  recites  the  proceedings-  had 
by  the  two  companies,  respectively,  looking 
to  the  authorization  of  its  execution.  These 
recitals  show  that  it  was  executed,  on  the 
part  of  the  Girard  Company,  under  author- 
ity of  a  resolution  of  the  directors  adopted 
in  pursuance  of  authority  conferred  upon 
them  by  a  previous  resolution  of  the  stock- 
holders adopted  at  a  meeting  held  I^  them. 
It  does  not  appear,  however,  from  the  re- 
citals, that  this  stockholders'  meeting  was 
called  by  the  directors  at  a  time  and  place. 
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and  in  a  manner,  designated  by  them.  The 
bill  shows  that  the  authority  to  execute  the 
lease  was  voted  for  by  the  Central  Company, 
owning  and  controlling  a  majority  of  the 
Girard  stock.  On  the  part  of  the  Central 
Railroad  &  Banking  Company  the  recitals  of 
the  lease  show  only  that  it  was  executed  and 
accepted  in  pursuance  of  a  resolution  of  the 
board  of  directors  of  tliat  company.  We 
must  assume,  as  the  case  is  now  presented, 
that  these  recitals  contain  all  that  was  done 
on  the  part  of  either  company.  Having  xutr 
dertaken  to  fet  out  the  proceedings,  the  pre- 
sumption is  that  all  were  set  out.  "Inclusio 
unius  exclusio  alterius."  Whatever  may  be 
said  in  support  of  the  sufficiency  of  the  pro- 
ceedings on  the  part  of  the  Girard  Company, 
it  is  manifest  there  was  not  a  compliance 
with  the  law  by  the  Central  Company.  As 
we  have  seen,  the  rule  of  public  policy  to 
which  we  have  adverted  is  emphasized  by  the 
express  mandate  of  the  statute  that  no  such 
lease  shall  be  perfected  until  a  meeting  of 
the  stockholders  of  each  of  the  corporations 
or  companies  has  been  called  by  the  di- 
rectors thereof,  at  such  time  and  place,  and 
in  such  manner,  as  they  shall  designate,  and 
the  holders  of  a  majority  in  value  of  the 
stock  of  such  corporation  or  company^  repre- 
sented at  such  meeting  in  person  'or  by 
proxy,  and  voting  thra^at,  shall  have  assented 
thereto.  The  lease,  therefore,  by  reason  of 
nonconformity  to  these  requirements,  finds 
no  support  in  this  statute,  but  its  invalidity 
under  the  general  law  Is  accentuated  by  the 
mandatory  provisions  of  the  statute  inhibit- 
ing its  execution.  Unless,  therefore,  com- 
plainants are  estopped  by  their  acquiescence, 
the  bill  has  equity  for  the  cancellation  of  this 
lease.  It  must  be  noticed,  also,  that  the  de- 
murrer under  consideration  is  directed  to  the 
whole  bill.  If,  for  any  other  equity  appear- 
ing in  the  bill,  apart  from  the  cancellation 
of  the  lease,  tlie  complainants  are  entitled 
to  relief,  the  demurrer,  on  this  grotmd,  should 
have  been  overruled  for  that  reason. 

3.  As  we  have  seen,  the  bill  alleges  that 
the  Central  Company  holds  a  majority  of  the 
stock  of  the  Girard  Company,  acquired 
when  and  as  hereinbefore  stated,  and  that 
the  same  was  acquired  with  the  Intent  and 
purpose  of  getting,  by  the  use  of  such  stock, 
the  management  and  control  of  the  Girard 
Company,  In  order  to  defeat  or  lessen  compe- 
tition in  the  respective  businesses  of  the  two 
companies,  or  to  encourage  monopoly.  We 
liave  seen  what  use  the  bill  avers  has  been 
made  of  the  stock  by  said  Central  Company, 
and  the  abuse  whlcli  that  company  has  com- 
mitted of  the  property  and  rights  of  the 
Girard  Company,  and  its  present  condition 
and  relation  to  its  own  property  and  that  of 
the  Girard  Company,  all  of  which,  so  far  as 
concerns  the  alleged  ruinous  consequences 
which  resulted  to  the  Girard  Company,  re- 
sulted from  the  ownership  and  use  of  said 
stock  by  said  Central  Company;  and  the  bill 
prays,  upon  these  allegations,  tliat  the  fur- 


ther use  of  said  stock  in  stockholders'  meet- 
ings be  oijoined.  We  had  occasicm  to  con- 
sider a  similar  demand  for  rdief  in  the  case 
of  Ralh-oad  Co.  v.  Woods,  88  Ala.  630,  7 
South.  108,  and  we  have,  in  that  case,  an  am- 
ple discussion  of  the  whole  subject,  review- 
ing a  number  of  authorities.  We  could  add 
nothing  to  tliat  diBcussi(m.  We  there  said: 
"We  hold  that  it  Is  equally  against  public 
policy,  and  against  that  sound  rule  whidi 
disables  trustees,  or  quasi  trustees,  to  act 
when  their  duty  and  Interest  conflict,  that 
the  East  Tennessee  Virginia  &  Georgia  Com- 
pany should  be  allowed  to  vote  Its  majority 
stock  in  matters  pertaining  to  the  manage- 
ment and  control  of  the  Memphis  &  Cliarles- 
ton  Company."  It  is  our  opinion  that  the 
facts  of  this  case,  as  disclosed  by  the  bill, 
call  for  the  application  of  the  i)rinclple  here. 
We  think,  circumstanced  as  the  parties  are 
alleged  to  be,  the  destinies  of  the  Girard 
Company  should  not  l>e  left  in  the  hands  of 
the  Central  Company.  There  are  Important 
interests  of  the  former  company  to  be  look- 
ed after,  which  conflict  with  greater  Interests 
of  the  latter;  and  it  may  well  be  believed 
that  without  a  change  of  management  the 
rights  of  minority  stockholders  are  liable  to 
suffer.  Again,  as  we  have  seen,  the  consti- 
tution of  Georgia  In  force  when  the  greater 
portion  of  the  stock  was  acquired  ordains 
that  "the  general  assembly  of  this  state  shall 
have  no  power  to  authorize  any  corporation 
to  buy  sliares,  or  stock,  in  any  other  corpo- 
ration in  this  state,  or  elsewhere,  •  •  • 
which  may  have  the  effect,  or  be  intended  to 
have  the  effect,  to  defeat  or  lessen  competi- 
tion in  their  resi)ective  iNisinesses,  or  to  en- 
courage monopoly;  and  all  such  contracts  or 
agreements  shall  be  illegal  and  void."  It  is 
quite  clear  that  the  averments  of  the  bill 
bring  this  case  within  the  influence  of  this 
provisicm.  The  Central  Company  is  a  Geor- 
gia corporatlwi,  deriving  all  Its  powers  from 
the  laws  of  that  state.  The  bill  advises  us 
of  no  provision  of  its  charter  securing  to  the 
Central  Company  any  contractual  right  which 
this  provision  of  the  constitution  is  incompe- 
tent to  infringe.  The  acquisition  and  owner- ' 
sliip  of  the  greater  pwtlon  of  the  stock  hdd 
by  the  Central  Company  are  shown  by  the 
bill  to  be  effectual  to  subvert  the  purpose  and 
policy  so  declared  by  the  constitution  of 
Georgia,  and  to  accomplish  the  grievance 
now  complained  of;  and  the  bill  has  equity 
to  restrain  its  use  by  reason  of  its  illegal 
ownership  so  resulting,  without  reference  to 
the  remaining  portion  of  the  stock,  upon 
which,  it  may  be  said,  the  constitutional  pro- 
vision quoted  cannot  operate.  Whether  it 
does  operate  upon  it  or  not,  it  is  unneces- 
sary now  to  decide.  Hraice  it  is,  both  under 
the  general  law  of  Alabama  and  the  organic 
law  of  Georgia,  the  presrait  bill  may  be  main- 
tained (unless  under  issues  of  fact  hereafter 
to  be  joined  its  equity  may  be  dispelled)  to 
restrain  the  use  by  the  Central  Company  of 
the  stock  it  holds  in  the  Qlrard  Company,  in 
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the  managemoit  of  tbe  affaln  of  the  latter, 
at  least,  within  limitations  which  the  court 
of  chanceiy  may  find  It  equitable  to  pre- 
scrllie. 

4.  It  may  be  enough  to  say  of  this  gronnd 
of  demurrer,  viz.:  That  the  court  is  without 
jurisdiction  because  tlie  property  is  in  the 
hands  of  a  receiver;  tliat  the  bUI  distinctly 
avers  tliat  the  Girard  Company's  property 
has  never  gcme  into  the  hands  of  any  of  the 
receivrars.  But,  were  the  fact  otherwise,  it 
would  furnish  no  cause  why  tliis  bill  shcHild 
not  be  maintained  to  restrain  the  use  of  the 
stock  as  prayed.  The  granting  of  this  rdlef 
would  not  interfere  with  the  possession  of 
the  receivers,  or  the  authority  of  the  courts 
appointing  them  over  the  property  in  their 
hands.  Gay  v.  Iron  Co.,  94  Ala.  SOS,  11 
South.  353. 

'  5.  This  groimd  of  demurrer,  as  well  as  the 
two  grounds  assigned  to  parts  oaiy  of  the 
bill,  fails,  under  the  influence  of  what  has 
already  been  said. 

6.  That  complainants  have  not  sued  within 
a  reasonable  time,  but  aft«'  full  knowledge  of 
all  the  grounds  of  complaint  now  complained 
of,  or  full  opportunity  to  acquire  such  knowl- 
edge, have  acquiesced  in  such  acts  for  more 
than  six  years,  and  have  heea  guilty  of  laches: 
We  will  ctwsider  this  with  reference  to  the 
acquisition  and  use  of  the  Girard  stock.  It 
Is  our  opinion,  so  far  as  it  rdates  to  that 
cause  of  complaint,  that  the  contention  of 
app^ees  cannot  be  supported.  Let  it  be 
assumed  that  complainants  were  fully  aware 
of  the  ownership  of  the  stock  by  the  Central 
Company  from  the  time  it  was  acquired,  and 
of  that  company's  use  of  It  in  the  past,  and 
acquiesced  in  such  ownership  and  use;  this 
fact  furnishes  no  reasmi  why  they  should  be 
obliged  to  submit  to  further  improper  uses  of 
the  stock.  The  abuses  committed  in  the  past 
are  the  very  grounds  and  causes  of  their 
present  interposition,  to  the  end  that  future 
similar  abuses  may  be  prevented.  The  use 
of  the  stock  is  continuing,  and  we  can  con- 
ceive of  no  Just  reason  why  a  party  inter- 
ested, and  otherwise  entitled  to  interfere, 
may  not  interfere  at  any  period  of  such  \ise, 
and  object  to  its  continuance.  As  well  might 
it  be  said  that  a  person  who  has  for  a  long 
time  suffered,  without  objection,  continued 
trespasses  upon  his  property,  is  obliged,  by 
reason  of  his  silence,  to  submit  to  all  future 
trespasses  which  the  wrongdoer  may  be  dis- 
posed to  commit  We  hold  that  the  right  to 
restrain  the  use  of  the  stock  is  not  barred  by 
acquiescence.  This  conclusion  necessarily  re- 
sults in  the  overruling  of  tliis  groimd  of  de- 
murrer, although  the  same  groimd  seeks  to 
raise  the  ri^t  of  complainants  to  set  aside 
the  lease,  for,  like  the  others,  it  is  directed 
to  the  whole  bUl.  As  the  question  whether 
complainants  are  estopped  by  their  acquies- 
cence to  now  question  the  validity  of  the 
lease  is  not  well  presented  by  the  demurrer, 
we  announce  no  opinion  upon  it  It  may  be 
presented  in  the  lower  court  by  demurrer  or 


otherwise,  as  the  parties  may  be  advised  is 
appropriate.  There  is  no  demurrer  raising 
the  question  of  complainants'  right  to  an  ac- 
counting, assuming  the  validity  of  the  lease, 
or  its  invalidity,  or  the  effect  upon  the  right 
to  an  account  of  the  allegation  that  the  Coi- 
tral  Company  is  a  mortgage  creditor  of  the 
Girard  Company,  and  its  possession  of  the 
hitter's  iHToperty  that  of  a  mortgagee  hi  pos- 
session. Those  questions  are  left  to  be  prop- 
erly pres«ited  for  decision  to  the  court  of 
clianceiy.  We  entertain  no  doubt  that  the 
fact  tliat  the  Central  Company  owns  and  con- 
trols a  majority  of  the  Girard  stodi,  and  itsdf 
practically  created  and  controls  the  manag- 
ing and  governing  l>odles,  two  or  more  of  the 
officers,  and  five  out  of  seven  of  the  dtrectots, 
being  residents  of  the  state  of  Georgia,  dis- 
penses with  the  necessity  for  a  demand  upon 
the  governing  body  to  institute  this  suit 
Taking  the  facts  stated  in  the  bill  to  be  true, 
the  demand  would  be  fruitless.  Mack  v. 
Iron  Co.,  90  Ala.  400,  8  South.  150;  Raih-oad 
Co.  T.  Woods,  supra,  and  cases  cited  on  page 
647,  88  Ala,  and  page  108,  7  South.  The 
chancery  court  erred  in  its  ruling,  and  Its  de- 
cree is  reversed,  and  a  decree  here  rendered 
overruling  the  demurrers,  and  remanding  the 
cause  for  further  proceedings.  The  defend- 
ants will  plead  to  or  answer  the  bill  within 
60  days,  with  powa:  in  the  chancery  court,  or 
chancellor  in  vacation,  to  extend  the  time  on 
sufficient  showing.  Reversed,  rendered,  and 
remanded. 


at  Fla.  m) 

GRANT  V.  STATE. 
(Supreme  Court  Of  Florida.    March  1,  1894.) 

HOMICIDB — FOBM    OF  VeKDIOT — BuFPICIBSCT  OF 
EVIDENCB. 

1.  Before  a  verdict  returned  by  a  jury  in 
cases  of  felony  is  complete,  it  must  be  accepted 
by  the  court  for  record.  At  any  time  after  the 
verdict  is  returned  into  court  and  before  it  is 
accepted  by  the  court  for  record,  the  accused 
has  the  right  to  have  the  jury  polled,  in  order 
to  ascertain  if  the  verdict  offered  is  nnanimous, 
and,  in  the  absence  of  a  polling  of  the  jury, 
any  member  thereof  has  the  right,  sua  sponte, 
to  recede  from  the  verdict  agreed  upon  at  any 
time  before  it  is  accepted  for  record. 

2.  At  common  law  the  verdict  of  the  jury 
in  cases  of  felony  was  pronounced  in  open  court, 
then  entered  on  the  record  by  the  clerk,  and  aft- 
er this  affirmed  by  the  entire  body,  when  it  l>e- 
came  complete.  The  manner  of  receiving  and 
affirming  verdicts  in  cases  of  felony  discussed. 

3.  When  a  jury  returns  into  court  an  in- 
formal, insensible,  or  a  repugnant  verdict,  or 
one  that  is  not  responsive  to  the  issues  submit- 
ted, th^  may  be  directed  by  the  court  to  recon- 
sider it,  and  present  a  verdict  in  proper  form. 
The  court  should,  however,  use  great  caution, 
and  not  intimate  to  the  juiy  the  kind  of  verdict, 
in  substance,  that  should  be  returned. 

4.  After  the  case  had  been  submitted  to  the 
jury  under  the  charge  of  the  court,  they  re- 
turned into  .court  the  following  verdict,  viz.: 
"We,  the  jury,  find  the  defendant  guilty  of 
manslaughter  in  the  first  degree."  The  court 
refused  to  accept  this  verdict,  and  stated  to 
the  jury  that  It  was  not  in  proper  form,  ad 
there  were  no  degrees  In  manslaughter,  and  that 
they  must  retire  and  present  a  verdict  in  proper 
form.    The  jury  retired,  and  returned  the  fol- 


Digitized  by 


Google 


758 


80UTHEBN  BEPOBTEB.  Vol.  14. 


(71a. 


lowine  Terdlet,  t1«.:  "We,  the  jury,  find  the 
defendant  Knilty  of  murder  in  the  first  degree, 
and  recommend  him  to  the  mercy  of  the  court," 
—and  this  verdict  was  accepted  by  the  court 
Beld,  that  the  court  did  not  err  in  refusing  to 
receive  the  first  verdict,  and  in  accepting  the 
second  one. 

6.  In  the  opinion  of  a  majority  of  this 
court,  the  testimony  in  the  record  is  not  suffi- 
cient to  sustain  the  verdict  of  murder  in  the 
first  degree,  and  a  new  trial  ia  awarded. 

(SyUabua  by  the  Court) 

Error  to  circuit  court,  Daral  connty;  B. 
M.  Call,  Judge. 

Robert  Grant  was  convicted  of  murder,  and 
brings  orar.     Reversed. 

T.  A.  &  B.  B.  MacDonell,  for  plaintiff  In 
error.  W.  B.  Lamar,  Atty.  Gen.,  for  the 
Stateu 

MABRT,  J.  The  Indictment  against  the 
plaintiff  in  error  was  for  murder,  and  the 
sentence  of  the  court  pronounced  against 
him  was  confinement  in  the  state  peniten- 
tiary for  life,  based  upon  a  verdict  of  guilty 
of  murder  in  the  first  degree,  with  a  recom- 
mendation of  mercy  to  the  court 

A  motion  in  arrest  of  judgment  was  made 
and  overruled.  The  first  ground  of  the  mo- 
tion is  "that  the  allegations  In  the  Indictment 
are  not  sufficient  to  charge  the  defendant 
with  murder  In  the  first  degree,  but  that 
necessary  and  material  allegations  to  consti- 
tute Such  charge  are  not  therein  made,  and 
that  Judgment  thereon,  in  view  of  the  ver- 
dict received  and  recorded  by  the  court,  can- 
not be  entered."  The  only  supposed  defect 
pointed  out  in  the  brief  under  this  ground 
of  the  motion  is  that  the  indictment  does  not 
allege  that  the  wound  was  the  cause  of  the 
death  of  the  deceased.  We  have  examined 
the  indictment,  and  find  that  the  objection 
urged  cannot  be  sustained.  It  is  sufficiently 
alleged  that  the  deceased  died  of  the  wound 
Inflicted  upon  him  by  the  accused.  The  oth- 
er grounds  of  the  motion  in  arrest  of  judg- 
ment ore  not  discussed  by  counsel,  and  may 
be  considered  as  abandoned.  They  call  for 
no  discussion  by  us. 

The  other  points  presented  by  counsel  for 
plaintiff  In  error  for  our  consideration  re- 
late to  the  action  of  tbe  trial  court  In  refus- 
ing to  accept  the  first  finding  returned  by 
the  Jury,  and  in  entering  judgment  upon  the 
second  verdict,  and  to  tbe  sufficiency  of  the 
evidence  to  sustain  the  verdict  accepted  by 
the  court  After  the  case  had  been  sub- 
mitted to  the  jury  under  the  charge  of  the 
conrt,  the  bill  of  exceptions  recites  tbe  fol- 
lowing, viz.:  "We,  the  Jury,  find  the  said  de- 
fendant guilty  of  manslaughter  in  the  first 
degree.  C  R.  Blsbee,  Foreman,"— which  said 
verdict  the  said  Judge  then  and  there  re- 
fused to  receive,  stating  to  the  Jury  that  the 
said  verdict  was  not  in  such  form  that  tbe 
court  could  receive,  and  that  they  must  re- 
turn and  present  a  verdict  In  proper  form; 
that  there  were  no  degrees  in  manslaughter. 
Whereupon  the  said  jury  retired  to  their 
room,  and  afterwards,  to  wit,  on  said  day. 


then  and  there  gave  their  verdict  in  wiK^fi 
and  figures  following,  to  wit:  "We,  the  Jury, 
find  the  defendant  gnllty  of  murder  In  the 
first  degree,  and  recommend  him  to  tho 
mercy  of  the  court  Nov.  28th,  '9S.  C.  B. 
Blsbee,  Foreman."  Several  grounds  in  a 
motion  for  a  new  trial  are  based  upon  tho 
action  of  the  court  In  rendering  Judgment  on 
the  second  verdict,  and  In  refusing  to  accept 
the  first  one.  One  ground  Is  that  the  court 
erred  In  receiving  the  second  verdict,  finding 
the  defendant  guilty  of  murder  In  the  first 
degree;  for  the  reason  that  the  verdict  for 
manslaughter  In  the  first  degree  operated  as 
an  acquittal  of  tbe  said  offense  of  murder, 
the  latter  being  a  higher  offense,  and  em- 
bracing the  former.  The  effect  of  the  first 
return  of  the  Jury  la  a  matter  presented  for 
our  consideration.  There  are  now  no  de- 
grees of  manslaughter  under  our  statutes, 
the  only  offense  under  this  head  bemg  man- 
slaughter. Conceding  for  the  present  that 
the  first  return  of  the  Jiuy  was  a  good  find- 
ing of  manslaughter,  and  that  the  added 
words,  'In  the  first  degree,"  might  have  been 
cotisidered  by  the  court  as  surplusage,  what 
effect  must  be  given  to  this  finding?  In  cases 
of  felony,  according  to  the  common  law,  tbe 
verdict  of  the  Jury  Is  not  complete  or  conclu- 
sive on  them  until  accepted  by  the  court 
and  recorded.  The  procedure  in  returnins 
verdicts  In  cases  of  felony,  leaving  off  some 
of  the  formalities  In  reference  to  forfeiture 
of  estatta,  Is  In  substance  as  follows:  When 
tbe  Jury  have  come  to  an  unanimous  agree- 
ment with  respect  to  their  verdict,  they  re- 
turn to  the  box  to  deliver  it.  The  clerk  then 
caUa  them  over,  by  their  names,  and  aslM 
them  whether  they  agree  on  thrir  verdict; 
to  which  they  reply  In  the  affirmative.  He 
then  demands  who  shall  say  for  them;  to 
which  they  answer,  their  foreman.  This  be- 
ing done,  he  directs  the  prisoner  to  hold  up 
his  right  hand,  and,  addressing  tbe  Jury. 
says:  "Look  upon  the  prisoner,  you  who  arc 
sworn.  How  say  you?  Is  he  guilty  of  the 
felony  whereof  be  stands  indicted,  or 
not  guilty?"  The  foreman  then  answers. 
"Guilty,"  (tr  "Not  guilty,"  as  tbe  verdict 
may  be.  The  officer  then  writes  the  word 
"Guilty,"  or  "Not  guUty,"  as  the  verdict  is, 
on  the  record,  and  again  addresses  tbe  Jury: 
"Hearken  to  your  verdict,  as  the  court  hatli 
recorded  it  Ton  say  that  (A.)  is  guilty  (or 
not  guilty)  of  the  felony  whereof  he  stands 
Indicted,  and  so  say  you  all."  1  Chit  Or. 
Law,  636;  Com.  v.  Tobin,  125  Mass.  203; 
GIvcns  V.  State,  (Md.)  26  Att.  689. 

At  common  law  a  verdict  was  either  public 
or  privy.  The  public  verdict  was  pronoun- 
ced in  open  ooturt,  in  the  presence  of  all  the 
Jury,  and  the  privy  verdict,  in  order  to  re- 
lease a  jury  from  confinement,  was  delivered 
to  the  Judge  out  of  court  In  all  cases  of 
felony  and  treason,  tbe  verdict  was  required 
to  be  delivered  In  open  court,  and  in  the 
presence  of  the  prlscnier.  In  the  cane  now 
before  us,  the  Indictment  being  for  murder. 
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the  -verdict  was  retnmed  into  open  conrt,  a£d 
it  does  not  become  neoeesary  to  consider  in 
wbat  cases  a  verdict  may  now  be  rendered 
out  of  conrt  It  may  be  stated,  however, 
that  in  cases  of  misdemeanor,  and  in  the 
lower  grades  of  felonies,  a  practice  has  ob- 
tained of  consenting  for  the  Jury  to  rednce 
their  finding  to  writing,  and,  after  sealing  It 
up,  to  separate  till  the  next  meeting  of  the 
court,  when,  the  paper  being  handed  to  the 
judge,  the  verdict  is  received  from  the  foreman 
of  the  Jury,  and  recorded  in  the  usual  way. 
The  verdict  In  such  a  case  is  not  the  one 
written -out  by  the  Jury,  but  the  one  openly 
d^vered  in  the  court,  accepted,  and  recorded. 
Com.v.Carrington,116  Maa&  37;  Com.v.Dnr- 
f ee,  100  Mass.  146.  The  commcm-la  w  procedure 
in  reference  to  delivering  verdicts  by  Jtu-ies 
has  been  relaxed  somewhat  in  modem  prac- 
tice, but  stiU  there  must  be  a  substantial  com- 
pliance with  such  fM-malitles  as  have  l>een 
iMtg  in  use,  as  form  in  such  cases  becomes 
sat)6tance.  Anon.,  63  Me.  590;  State  v.  Fenla- 
son,78  Me.  405,7  AtL  385;  State  v.  McCk>rmlck, 
84  Me.  506,  24  AtL  938;  Com.  v.  Boby,  12 
Ficic  496;  Givens  v.  State,  supra;  Com.  v. 
Tobln,  supra.  By  the  common-law  proce- 
dure, then,  the  verdict  of  the  Jury  was  orally 
pronounced  in  open  court,  then  recorded  by 
the  clerk,  and  affirmed  by  the  Jury,  which 
was  done  by  that  office'  saying  to  them  to 
hearlcen  to  their  verdict  as  recorded  by  the 
com-t,  and  repeating  to  them  what  had  been 
taken  down  for  record.  At  any  time  before 
the  verdict  was  recorded  the  prisoner  liad 
the  right  to  have  the  Jury  polled,  in  order 
to  ascertain  whether  or  not  the  verdict  as 
given  was  nnanlmous,  and,  in  the  absence  of 
a  polling,  any  memt>er  of  the  Jury  bad  the 
right,  sua  sponte^  to  recede  from  the  verdict 
as  agreed  on  at  any  time  before  it  was  re- 
corded. As  the  Jury  had  the  right  to  de- 
part from  any  finding  t>efore  it  was  recorded 
and  aflirmed  by  them,  the  only  complete  ver- 
dict in  a  case  was  that  recorded  by  the  court 
10  Bac.  Abr.  tit  "Verdict,"  (G.)  p.  315;  Cof- 
fee V.  Groover,  20  Fla.  64;  Jones  v.  State, 
(Ala.)  12  South.  274;  Wright  v.  Phillips,  2  G. 
Green,  191;  Bishop  v.  Mugier,  33  Kan.  145, 
5  Pac.  756;  Burk  v.  Com.,  6  J.  J.  Marsh.  675; 
State  V.  Walters,  15  La.  Ann.  643;  Edelen  v. 
Thompson,  2  Har.  &  G.  31;  Ford  v.  State,  12 
Md.  514;  Lawrence  v.  Steams,  11  Pidc  501; 
Com.  V.  DowUng,  114  Mass.  259;  Com.  v. 
Carrington,  116  Moss.  37;  L<«d  v.  State,  16 
N.  H.  325;  People  v.  Bush,  3  Parker,  dr.  R. 
o32;  Dornick  v.  Reichenback,  10  Serg.  &  R. 
84.  It  may  be  well  fw  us  to  say  here,  in 
order  to  guard  against  a  misapprehension, 
that  we  do  not  determine  what  Is  a  suffi- 
cient recording  of  the  verdict  returned  by  a 
Juury.  The  practice  prevalent  in  this  state 
Is  for  the  Jury  in  all  cases  to  write  ont  their 
finding,  and,  after  announcing  in  open  court 
that  they  have  agreed  upon  their  verdict, 
to  hand  the  paper  to  the  clerk,  and,  after  it 
19  read  aloud  by  t>^t  officer,  the  Jury  affirm 
it,  and  from  this  paper  the  permanent  record 


Is  made.  The  point  for  decislcn  In  the  pres- 
ent case  does  not  make  it  necessary  for  us 
to  pass  upon  the  propriety  of  the  practice 
referred  to,  as  it  is  clear  from  the  record 
that  the  first  finding  of  the  Jury  was  not 
accepted  by  the  court  for  record.  Tlie  Judge 
refused  to  receive  the  verdict  when  given  by 
the  Jury,  and  they  were  instructed  to  retire, 
and  present  a  verdict  in  proper  form.  There- 
upcm  they  retired,  and  Iwought  In  another 
and  different  verdict  The  first  verdict  was 
never  recorded,  nor  does  it  appear  from  the 
record  befmre  us  that  it  liad  ever  been  affirm- 
ed as  the  unanimous  finding  of  the  Jury. 
The  Jury  havtag  retired  and  brought  in  a 
different  verdict  which  was  recorded,  it  can- 
not be  held  that  the  first  is  the  verdict  of 
the  jury,  or  that  it  has  any  validity  what- 
ever. The  case  was  still  in  the  hands  of  the 
jury  uiran  their  second  retirement,  and,  not 
being  bound  by  their  former  action,  they  were 
at  liberty  to  review  the  case,  and  bring  in 
an  entirely  new  verdict  Whether  the  action 
of  the  court  in  refusing  to  have  the  first  ver- 
dict reowded  in  the  proper  way  was  an  un- 
authorized interference  with  the  province  of 
the  Jury  is  another  question,  which  will  pres- 
ently be  considered,  but  confining  ourselves 
to  the  effect  of  the  first  finding,  as  given  by 
the  Jury,  it  cannot  be  affirmed  on  this  record 
tl»at  it  is  of  any  validity  whatever.  This 
Iteing  the  case,  we  must  turn  our  attention 
to  the  objections  urged  against  the  verdict 
that  was  accepted  and  recorded  by  the  court 
The  refusal  of  the  court  to  receive  the 
first  verdict,  and  the  acceptance  and  record 
of  the  second  one,  are  alleged  as  errors  in 
the  motion  for  a  new  trial.  It  is  stated  in 
Whart  Cr.  PL  {  751,  that  "if  there  is  any 
informality,  uncertainty,  or  impropriety  about 
a  verdict  the  court  may  require  the  Jury  to 
amend  it  before  they  separate."  And  it  may 
be  stated  generally  that  when  a  Jury  returns 
an  informaL  insensible,  or  a  repugnant  ver- 
dict or  one  that  is  not  responsive  to  the  is 
sues  submitted,  they  may  be  directed  by  the 
court  to  reconsider  it,  and  bring  in  a  proper 
verdict  Thus,  when  the  verdict  is  guilty  as 
charged,  where  the  indictment  is  for  murder, 
and  the  statute  requires  the  degree  of  the 
offense  to  be  ascertained  in  the  finding  of 
the  Jury,  the  court  may  tell  the  Jury  that 
their  verdict  is  not  in  proper  form,  and  that 
they  must  retire,  and  designate  in  which  de- 
gree they  find  the  prisoner  guilty.  People 
V.  Bonney,  19  OaL  426.  And  so  the  court 
may  Intercede,  and  have  the  Jury  correct 
any  Informal  or  insensible  verdict  State  v. 
Waterman,  1  Nev.  543;  Cook  v.  State,  26 
Ga.  593;  Gipson  v.  State,  38  Miss.  295; 
Nemo  v.  Com.,  2  Grat  558;  Levelis  v.  State, 
32  Ark.  585;  Reg.  v.  Vodden,  6  Cox,  Or.  Cas. 
226;  Reg.  v.  Meany,  9  Cox,  Or.  Cas.  231. 
While  it  is  enUrely  clear  that  the  trial  ludge 
may  send  a  Jury  back  to  the  consultation 
room  for  the  purpose  of  correcting  their 
finding  as  to  matters  of  informality,  uncer- 
tainty, and  where  the  issue  has  nut  been 
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passed  npon  by  them,  yet  the  Jndge  imist 
Dot  even  suggest  the  alteration  of  a  verdict 
In  substance.  The  action  of  the  Judge  In 
the  correction  of  verdicts  should  be  exer- 
cised with  great  caatlon.  The  old  practice 
allowed  a  greater  exercise  of  authority  by 
him  over  verdicts  than  Is  now  permissible. 
1  Chit  Cr.  Law,  648;  McConneil  v.  Linton, 
4  Watts,  357.  The  Judge  must  not  throw 
the  weight  of  bis  Influence  into  the  delibera- 
tions of  the  Jury  as  to  matters  exclusively 
within  their  province.  Oamer  t.  State,  28 
Fla.  113,  9  South.  835;  PInson  v.  State,  28 
Fla.  735,  9  South.  706.  Can  It  be  said  that 
the  action  of  the  Judge  in  the  case  before 
us  improperly  influenced  the  Jury  in  return* 
ing  the  verdict  upon  which  Judgment  was 
entered?  The  first  finding  brought  into  court 
was  for  manslaughter  in  the  first  degree, 
and  the  Judge  refused  to  receive  it,  and  told 
the  Jury  in  effect  that  it  was  not  in  sncb 
form  that  the  court  could  receive  it,  there 
being  no  degrees  in  manslaughter,  and  that 
they  must  retire,  and  present  a  verdict  in 
proper  form.  We  cannot  say  tliat  the  Judge, 
in  wliat  he  said  to  the  Jury,  suggested  to 
them  the  substance  of  what  should  be  their 
verdict,  as  he  expressly  stated  that  the  ver- 
dict was  defective  in  form.  The  defect  as 
to  form  is  pointed  out,  it  being  a  finding  for 
manslaughter  in  the  first  degree,  when  there 
were  no  degrees  in  manslaughter.  The  di- 
rection was  to  retire,  and  present  a  verdict 
in  proper  form.  There  is  nothing  here  to 
indicate  the  character  of  verdict  to  be  re- 
turned, except  that  one  for  manslaughter  in 
the  first  degree  was  not  in  proper  form.  If 
there  was  any  error  on  the  part  of  the  Judge, 
it  was  In  refusing  to  receive  the  first  verdict 
as  presented,  and  in  not  proceeding  to  af- 
firm it  in  the  proper  way.  It  is,  of  course, 
true  that,  when  a  complete  formal  verdict  is 
returned  by  the  Jury,  the  court  has  no  dis- 
cretion in  the  matter,  and  mnst  proceed  to 
affirm  it  In  the  case  before  us,  the  finding 
of  manslaughter  in  the  first  degree  was 
technically  informal,  as  there  are  no  degrees 
of  manslaughter,  although  we  are  of  the 
opinion  that  such  a  verdict  was  in  legal  ef- 
fect one  of  manslaughter,  and  the  court 
might  have  regarded  the  words  "In  the  first 
degree"  surplusage,  and  proceeded  to  afiirm 
the  verdict.  We  cannot  say,  however,  that 
the  court  erred  in  referring  the  matter  to 
the  Jury  for  correction  in  the  particular 
mentioned;  and,  when  this  was  done,  they 
had  the  right  to  reconsider  the  case,  and 
bring  in  a  new  verdict  What  is  said  dis- 
poses of  all  objections  to  the  verdict 

The  remaining  point  presented  by  counsel 
for  plaintiff  in  error  relates  to  the  sufficien- 
cy of  the  evidence  to  sustain  the  verdict 
There  is  no  question  about  the  fact  that  the 
accused  shot  and  killed  the  deceased,  but  It 
is  insisted  that  the  testimony  does  not  Jus- 
tify the  inference  that  the  killing  was  done 
With  a  premeditated  design  to  effect  the 
deatn  of  the  deceased. 


A  majority  of  tte  court  are  Impressed 
with  the  view  that  the  testimony  in  the  rec- 
ord before  us  is  not  sufficient  to  sustain  the 
verdict  of  murder  in  the  first  degree.  As 
the  case  has  to  be  tried  again,  it  is  deemed 
best  to  omit  any  discussion  of  the  testimony 
in  this  opinion. 

The  Judgment  is  reversed,  and  a  new  trial 
awarded;  and  It  will  be  ordered  accordingly. 


a02  Ala.  406) 

SMITH  V.  ALLEN. 
(Supreme  Court  of  Alabama.    Feb.   7,  1891.) 
EqviTX— BsroKiiATioN  or  Dbbd— SuFricnHCT  or 

EVIDBKOB. 

In  a  snlt  to  reform  a  deed,  the  harden  it 
on  complainant  to  show  the  mistake  beyond  a 
reasonable  doubt 

Appeal  from  chancery  court,  Franklin  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Suit  b;  William  L.  Smith  against  RusseU 
Allen.  From  a  Judgment  for  defendant  com- 
plainant appeals.    Aflirmed. 

The  bill  prayed  to  have  reformed  and  cor- 
rected a  deed  to  certain  lands,  which  the 
complainant  had  executed  to  the  defendant 
in  exchange  for  other  certain  lands.  The 
complainant  exchanged,  by  mutual  convey- 
ances, certain  lands  with  the  respondent 
His  deed  thereto  contained  warranties  of 
title.  After  the  exchange  of  said  lands,  the 
said  Allen  Instituted  a  suit  in  the  circuit 
court  for  damages  against  the  said  Smith, 
alleging  a  breach  of  warranty  contained  in 
the  deed  made  to  him  by  the  complainant 
in  that  all  the  mineral  interest  in  60  acres 
of  land  exchanged  to  him  had  been  pre- 
viously conveyed  to  one  Ensley.  Tliereupon 
the  complainant  filed  the  present  bill,  praying 
that  the  respondent  be  enjoined  from  prose- 
cuting his  suit  for  damages  In  the  circuit  court 
and  also  praying  that  the  said  deed  to  the 
respondent  be  reformed  and  corrected  so  as 
to  state  the  true  Intention  and  agreement 
between  the  parties  at  the  time,  which  agree- 
ment, he  alleges,  was  that  the  mineral  rights 
to  said  60  acres  was  specially  reserved,  and 
should  have  been  excepted  in  the  deed,  but 
were  omitted  through  mistake.  The  cchu- 
plalnant  alleges  in  his  bill  that  before  the 
exchange  was  made,  he  told  the  respondent 
that  the  mineral  rights  to  the  lands  had  been 
sold  and  conveyed  away,  and  that  he,  there- 
fore, had  no  right  to  convey  them.  The  ev- 
idence for  the  complainant  and  the  respond- 
ent was  in  direct  confiict;  and  upon  the  final 
submission  of  the  cause,  upon  the  pleadings 
and  proof,  the  chancellor  held  that  the  com- 
plainant had  not  shown  that  he  was  enti- 
tled to  relief  prayed  for,  and  decreed  that 
his  bill  be  dismissed. 

Almon  &  Bullock,  for  appellant  Jamea 
W.  Bolton,  for  appellee. 

OOLBMAN,  J.  Tbe  bill  was  filed  to  t»^ 
form  a  deed  of  conveyance  of  land  executed 
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by  appellant,  Smith,  to  the  respondent,  Alien. 
The  entire  land  was  conveyed  In  fee,  with 
coTenanta  of  warranty.  The  bill  avers  that, 
as  to  60  acres  of  the  land  sold  and  conveyed, 
the  nnderstandlng  and  agreement  of  the  par- 
ties was  that  complainant  "was  only  to  con- 
vey the  surface  or*  the  60  acres,  "and  that 
said  minerals  and  other  rights  were  put 
In  said  conveyance,  or  not  excepted  there- 
from, through  Inadvertence  or  mistake,"  and 
that  respondent  "knew  that  complainant  did 
not  own  said  minerals,"  "and  he  did  not 
agree  to  sell  and  convey  said  minerals,"  etc 
The  answer  contains  positive  and  specific 
denials  of  all  the  material  allegations  of  the 
bllL  The  deed  Is  made  an  exhibit  to  the 
pleadings,  and  its  execution  fully  proved  and 
admitted.  In  such  cases  the  burden  Is  on 
the  party  complaining  of  the  mistake  to  over- 
come the  presumption  of  law  that  the  writing 
truly  expresses  the  agreement  and  Intention 
of  the  parties.  "In  aU  cases,  unless  the  mis- 
take Is  admitted,  it  must  be  proven  by  clear, 
exact,  and  satisfactory  evidence."  "Until, 
beyond  reasonable  controversy,  the  mistake 
to  made  to  appear,  the  writing  must  remain 
the  sole  expositor  of  the  Latent  and  agree- 
ment of  the  parties."  Hlnton  v.  Insurance 
Co.,  63  Ala.  48S;  Tomer  v.  Kelly,  70  Ala. 
85;  Campbell  v.  Hatchett  65  Ala.  548; 
Tyson  v.  Chestnut,  (Ala.)  13  South.  763. 
The  testimony  is  in  irreconcilable  conflict 
The  witnesses  for  complainant,  who  testify 
as  being  present  when  the  terms  of  the 
verbal  contract  were  agreed  upon,  are  him- 
self and  the  witness  Short  These  witnesses 
testify  that  the  terms  of  the  agreement  were 
concluded  upon  the  premises.  The  witnesses 
on  this  point  for  the  respondent  are  himself 
and  wife,  who  fix  the  time  and  place  when 
the  verbal  agreement  was  concluded  at  re- 
spondent's house.  The  witness  Allen  Mor- 
ris tends  to  corroborate  the  statement  of  the 
respondent  to  the  effect  that,  on  the  day  he 
examined  the  premises  with  complainant,  the 
witness  for  complainant  Short  was  not  pres- 
ent The  evidence  shows  that  the  deed  was 
prepared  by  a  skillful  attorney  employed  for 
that  purpose,  and  when  both  parties  were 
present.  The  attorney  has  not  been  exam- 
ined. The  deed  remained  in  the  possession 
of  the  grantor  some  days  before  its  acknowl- 
edgment The  Justice  of  the  peace  who  took 
the  acknowledgment  and  was  present  when 
it  was  delivered,  was  examined  by  the  re- 
spondent He  heard  nothing  of  any  incum- 
brance or  exception  to  be  reserved  in  the 
conveyance.  The  declarations  testified  to 
as  having  been  made  some  years  after  the 
execution  of  the  deed  can  have  but  little 
weight  In  determining  the  agreement  of  the 
parties  when  the  deed  was  executed.  The 
complainant  has  fallen  very  tat  short  of  the 
measure  of  proof  required  to  entitle  him  to 
a  reformation  of  the  deed,  as  prayed  tot  in 
his  bOL  There  is  no  error  in  the  record, 
and  the  decree  of  the  chancery  court  is  a- 
firmed.    Affirmed. 


(UO  Ala.  93) 
SHOWN  et  al.  v.  STATE,  (three  casea.) 
(Supreme  Conrt  of  Alabanu..    Feb.  7,  ISM.) 

CBIXIMAI.  TbiSPASS— CTITTIII&  TlHBBB— iHDIGT- 

iiENT — Venue. 

1.  Or.  Code,  |  3790,  punishing  any  persoa 
who  knowingly,  willfully,  and  witbont  the  con- 
sent  of  the  owner  thereof,  enters  upon  tiie  land 
of  another,  and  cots  and  carries  oS  any  tim- 
ber with  intent  to  convert  the  same  to  his  own 
nse,  embraces  all  growing  and  standing  trees. 

2.  An  indictment  under  said  section  need 
not  aver  that  defendant  cut  the  timber  with  in- 
tent to  convert  it  to  his  own  use.  Or.  Code,  p. 
278. 

8.  Where  the  offense  is  not  shown  to  have 
been  committed  in  the  county  in  which  the  in- 
dictment was  found,  and  the  trial  is  had,  defend- 
ant's  request  for  an  affirmative  charge  should 
be  granted. 

Appeals  from  city  court  of  Montgomery. 

James  Brown  and  others  were  convicted  of 
willfully  cutting  timber  on  another's  land, 
and  appeal.    Beversed. 

Sayre  &  Pearson,  tor  appellants.  W.  L 
Martin,  Atty.  Gen.,  for  the  Stata. 


McOLELliAN,  J.  These  three  cases  were 
tried  bdow,  and  are  submitted  here,  togeth- 
er. They  Involve  the  same  questions,  pre- 
sented here  in  separate  bills  of  exceptions 
and  records.  Each  of  the  bills  of  exceptions 
states  that  It  contains  all  the  evidence  ad- 
duced on  the  triaL  There  is  no  evidence  in 
either  of  them  that  the  ofTense  charged  and 
under  Investigation  was  committed  In  the 
county  of  Montgomery,  by  the  grand  Jury 
of  which  the  indictments  were  returned,  and 
In  the  criminal  court  of  which  the  trials  were 
had.  The  offenses  were,  therefore,  not 
proved  as  laid,  and  the  city  court  should 
have  given  the  afDrmative  charge  for  the 
defendant  in  each  case,  as  requested  by 
them  severally  In  writing.  C!aw  thorn  v. 
State,  63  Ala.  157.  The  third  counts  of  the 
indictments  under  which  these  convictions 
were  had  are  in  the  torm  prescril>ed  by  the 
Code,  and  are,  therefore,  not  open  to  the  ob- 
jection taken  by  the  demurrer,  that  they  fall 
to  aver  that  the  timber  was  cut  etc,  by  the 
several  defendants  with  the  Intent  to  convert 
it  to  their  own  use.  Or.  Code,  p.  273.  We 
deem  it  unnecessary,  in  these  cases,  to  con- 
strue the  clause  of  section  3790  '■  imder  which 
the  indictments  are  drawn,  further  than  to 
say  that  it  at  least  embraces  all  growing  or 
standing  trees,  and  denounces  as  a  crime 
the  cutting  and  carrying  away,  under  the 
circumstances  and  with  the  Intent  stated,  of 
any  tree,  wholly  regardless  of  Its  adaptabili- 
ty to  particular  uses,  and  of  the  uses  to 
which  it  is  in  fact  devoted  by  the  wrongdoer. 
The  evidence  adduced  on  these  trials  went 

'  Or.  Code,  {  3790.  declares  that  "any  person 
who  knowingly,  willfully,  and  without  the  con- 
sent of  the  owner  thereof,  enters  up(»  the  land 
of  another,  and  cuts  and  carries  off  any  tim- 
ber or  rails,  with  intent  to  convert  the  same  to 
his  own  use.  If  the  value  of  the  property  is  less 
than  twenty  five  dollars,  is  guilty  of  petit  lar- 
ceny," etc. 


Digitized  by 


Google 


762 


SOUTHERN  BEFOBTEB.  VOL.  14. 


(Ala. 


to  sbow  that  the  defendants  felled  many 
large  trees,  converted  them  Into  cordwood 
or  firewood,  and  carried  them  away.  The 
court  charged  the  jury  that,  under  the  stat- 
ute, wood  and  timber  were  one  and  the  same 
thing.  This  Instruction  was  to  meet  the 
contention  of  the  defendants  that  trees  which 
are  fit  only  for  firewood,  or  wliich  are  con- 
verted into  and  used  as  firewood,  could  not 
be  timber,  within  the  meaning  of  the  statute. 
This  view  being  unsound,  the  charge,  when 
referred  to  the  eTldenoe  stated  above,  was 
not  »ToneouB,  as  applied  to  these  cases, 
though  we  are  not  to  be  understood  aa  ex- 
pressing any  opinion  upon  it,  considered  as  a 
general  proposition.  Voe  the  errors  pointed 
out  above,  the  judgment  in  each  of  these 
cases  Is  reversed.  The  causes  are  sevoraUy 
remanded. 


aw  Ala.  UQ 


DBAN  V.  STATE. 


(Supreme  Court  of  Alabama.    Feb.  2,  1894.) 

IxToxiOATiHO  Liquors  — Indiotmbrt  —  CoNnmo- 
TioKALiTi  or  Law— JOBT. 

1.  Act  Feb.  12,  1891.  entitled  "As  act  to 
regulate  the  trial  of  misdemeanors  in  Shelby 
county,"  and  Act  Feb.  21,  1803,  amending  the 
same,  sufficiently  show  their  intent  in  their  ti- 
tles, and  are  constitntional. 

2.  In  an  indictment  for  selling  intoxicating 
liquors  to  a  minor,  it  is  correct  to  aver  tliat  ttie 
liquor  was  sold  without  the  written  prescrit>- 
tion  of  a  "licensed  physician,"  though  the  stat- 
ute nses  the  word  "physician,"  only. 

3.  Although  the  county  court  has  the  power 
to  summon  talesmen  whenever  it  is  necessary 
to  supply  the  places  of  challenged  jurors,  it 
cannot  summon  and  organise  a  second  jniy. 

Appeal  from  Shelby  county  court;  John  S. 
Leeper,  Judge. 

John  Deaii  was  convicted  of  selling  In- 
toxicating liquors,  and  appeals.     Reversed. 

The  indictment  was  as  follows:  "The 
grand  jury  of  said  county  charge  that,  be- 
fore the  finding  of  this  Indictment,  John 
Dean  did  sell  or  give  spirituous,  vinoua,  cmt 
malt  liquors  to  Charles  Knuwles,  a  minor, 
without  the  consent  of  the  parents  or  guard- 
ian or  paw>n  having  control  or  manage- 
ment of  such  minor,  and  without  the  writ- 
ten prescription  of  a  licensed  physician, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  When  the  case  was  called  for 
trial,  the  defendant  pleaded  to  the  jurisdic- 
tion of  the  court,  on  the  following  grotmds; 
(1)  That  having  been  indicted,  arrested,  call- 
ed for  trial,  and  having  demanded  a  trial 
by  jury,  said  county  court  had  no  jurisdic- 
tion to  try  said  case,  because  the  act  which 
purports  to  confer  jurisdiction  on  the  said 
county  court,  entitled  "An  act  to  amend  an 
act  to  regulate  the  trial  of  misdemeanors  in 
Shelby  county,  Alabama,"  (AcU  1892-93,  p. 
826,)  is  unconstitntlonal  and  void,  for  that 
it  violates  the  constitution  of  Alabama  in 
the  following  ways:  (a)  The  title  of  said 
act  does  not  clearly  show  the  Intention  of 
the  act  itself;  (b)  that  said  act  omits  any 
reference  in  its  title  to  the  subject  of  the  act 


sought  to  be  amended;  (<^  that  tlie  said  act 
violates  section  2,  art  4,  of  the  constitution; 

(d)  that  said  act  aeeka  to  amend  an  act 
which  was  itself  unconstitutional  and  void; 

(e)  that  the  said  act  violates  section  6,  art. 
6,  of  the  constitution,  in  taking  the  trial  of 
all  misdemeanors  from  the  drcnlt  court. 
The  court  adjudged  that  this  plea  to  the 
jurisdiction  was  not  well  taken,  and  over- 
nded  the  same,  and  to  this  ruling  the  de- 
fendant excepted.  The  defendant  thereup- 
on moved  the  cotut  to  strike  said  cause  from 
the  docket  upon  the  same  grounds  which 
are  pleaded  to  the  want  of  jtuisdiction. 
This  motion  was  overruled  by  the  court,  and 
the  defendant  duly  excepted.  Thereupon, 
the  defendant  demurred  ^o  the  Indictment 
upon  the  following  grounds:  (1)  That  the 
indictment  charges  no  offense  known  to  the 
law;  (2)  "that  said  indictment  charged  that 
the  defendant  sold  spirituous  liquor  to  a 
minor  without  having  a  prescription  by  "li- 
censed physician,'  which  is  not  required  by 
law  to  exculpate  one  selling  to  a  minor;" 
(3)  "that  the  said  Indictment  narrows  and 
restricts  the  statute  agahiM  selling  sptaitn- 
OTis  liquors  to  a  minor  by  the  words  licensed 
physician,'  instead  of  the  words  of  the  stat- 
ute, "physician.' "  This  demturer  was  over- 
ruled, and  to  this  ruling  the  defendant  duly 
excepted.  The  defendant  being  presented 
with  the  jurors  to  try  the  said  cause,  chal- 
lenged the  array  for  the  following  reasons: 
(1)  That  the  original  venire  showed  tliat  the 
jurors  were  drawn  by  Initials  of  their  Chris- 
tian names,  and  that  their  Christian  names 
were  not  declared  to  have  been  otherwise 
unknown.  (2)  That  the  jury  presented  to 
try  the  defendant  was  composed  of  per8on.<< 
whose  names  were  not  those  on  the  original 
venire;  that  the  court,  having  organized  a 
jury  as  directed  by  said  act  of  1892-03,  di- 
rected the  sherlir  to  Impanel  another  Jury; 
and  that  said  second  jury,  so  orgaidzed. 
was  illegal  and  contrary  to  law,  and  the 
defendant  objected  to  being  tried  by  said 
jury.  The  court  overruled  the  defendant's 
challenge  to  the  'array,  and  the  defendant 
excepted.  The  defendant  then  challenged 
for  cause  each  of  the  jurors  presented  ti> 
bim,  upon  the  same  grounds  as  above  stated. 
This  challenge  was  not  allowed,  and  the  de- 
fendant duly  excepted. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

STONE,  0.  J.  The  statute  "To  regulate 
the  trial  of  misdemeanors  In  Shelby  county, 
Alabama,"  approved  February  12, 1891,  (Sess. 
Acts  1890-91,  p.  580,)  and  the  amendatory 
statute  approved  Feljrnary  21,  1893,  (Ses.s. 
Acts  1892-93,  p.  826,)  each  of  them,  Is  con- 
stitutionaL  The  latter  one  is  an  amendment 
and  repeal  of  the  former  one.  8  Brick.  ZHr. 
p.  132,  a  82-85;  Id.  p.  750,  {|  46,  48;  Con- 
nelly V.  State,  60  Ala.  89;  Cawthom  v.  State. 
68  Ala.  157;  Ex  parte  Merlet,  71  Ala.  871. 
It  results  that  there  was  no  merit  in  the  at- 
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tempted  defense  to  the  Jurisdiction,  nor  In 
the  motion  to  strike  the  case  from  the  dock- 
et Nor  is  there  merit  in  the  demurr^  to 
the  indictm^it  It  strictly  conforms  to  the 
statute.    Code  1886,  i  4038. 

In  haring  summoned,  and  in  organizing, 
Jury  No.  2,  the  «»an^  court  erred.  Thore 
is  no  authority  in  the  statute  for  such  pro- 
ceeding. The  statute  clearly  contemplates 
that  there  shall  be  but  one  regular  jury  at 
each  term  of  the  court  The  challenge  of 
Jurors  because  they  were  so  summoned  and 
organized  ought  to  have  prevailed.  We 
would  not  doubt,  however,  that  the  county 
court  has  authority  to  summon  talesmen 
whenever,  from  any  cause,  it  becomes  nec- 
essary to  supply  the  places  of  Jurors  that 
may  be  challenged,  or  who  may  fail  to 
appear.  All  we  dedde  is  that  the  stat- 
ute makes  provision  for  only  one  Jury.  If 
this  leads  to  delay  or  to  inconvenlaice,  the 
fkiult  is  in  the  statute.  Reversed  and  re- 
maaded. 


(103  Ala.  sse) 

KANSAS  cm.  M.  &  B.  B.  CO.  V.  COBB. 

(Supreme  Court  of  Alabama.    Feb.  8, 1884.) 

Amenrmbnt  of  Complmnt. 

Where  the  complaint  claimed  an  amount 

due  on  coupons,  the  allowance  of  an  amended 

complaint  setting  out  one  of  the  coupons,  and 

claiming  on  each  oollectively,  was  proper. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  Frederick  0.  Cobb  against  the 
Kansas  City,  Memphis  &  Birmingham  Rail- 
road Company  on  Interest  coupons.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

The  only  ruling  which  Is  considered  by  this 
court,  and  which  is  not  involved  in  the  case 
of  Railroad  Co.  v.  Cobb,  13  South.  938,  arose 
as  follows:  The  complaint,  as  originally  filed, 
simply  sought  to  claim  an  amount  due  ui>- 
on  interest  coupons.  By  leave  of  the  court, 
the  plaintifl  filed  an  amended  complaint,  in 
which  he  set  out  one  of  the  coupons  at 
length,  and  claimed  an  amount  due  on  ieach 
of  them  collectively.  The  defendant  demur- 
red to  the  amended  complaint  on  the  ground 
of  its  being  a  misjoinder.  This  demurrer 
was  overruled,  and  the  defendant  duly  ex- 
cepted. 

Hewitt  Walker  &  Porter,  for  appellant 
Lane  ft  White,  toe  appellee 

HEAD,  J.  The  court  committed  no  error 
in  overruling  the  demurrer  to  the  complaint 
There  was  nothing  In  the  objections  to  the 
allowance  of  the  amendments  of  the  com- 
plaint The  original  complaint  counted  upon 
the  same  coupons.  The  amendments  simply 
varied  their  descrlptiMt.  Our  system  of 
amendments  is  too  llb»al  to  «itertaln  such 
obJectlMis.  The  original  complaint  contained 
substantial  causes  of  action.  Wliatever  de- 
ficiencies of  allegation  there  may  have  been 


ware  cured  by  the  verdict  We  believe  all 
other  questions  raised  by  this  record  were 
adjudicated  by  this  court  In  the  case  of  Bail- 
road  Co.  V.  Cobb,  13  South.  938,  and  the  rul- 
ings of  the  cUy  court  held  free  from  eiror. 
We  adhere  to  that  decision.    Affirmed. 


BELL  T.  STATEL 


OM  Ala.  n) 


(Supreme  Court  of  Alabama.    Feb.  8, 1894.) 
Carrtino  Wkapons — Divbnsbs. 

1.  Where,  on  an  indictment  for  carrying  a 
concealed  pistol,  the  defense  was  that  defend- 
ant bad  reason  to  apprehend  an  attack  from 
C,  with  whom  he  had  hod  a  difficulty,  and 
defendant  gave  evidence  that  C.  was  a  dan- 
gerous character,  the  state  could  prove  that  C. 
was  a  justice  of  the  peace. 

2.  Testimony  by  defendant  that  he  was  em- 
ployed as  a  watchman,  and  as  such  liable  to  be 
attacked,  was  properly  excluded  when  it  ap- 
peared that  when  the  pistol  was  fotmd  on  him 
ne  was  not,  and  had  not  recently  been,  at  ills 
place  of  employment 

Appeal  from  drcnlt  court,  Jtuiaon  county; 
John  B.  Tally,  Judge. 

Burr  Bell  was  convicted  for  carrying  con- 
cealed weapons,  and  appeals.     Affirmed. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  Appellant  was  convict- 
ed of  the  oftmse  of  carrying  a  pistol  conceal- 
ed about  his  person.  The  fact  of  «o  carrying 
the  weapon  within  the  time  and  venue  cov- 
ered by  fhe  indictment  was  admitted.  The 
defense  was  that  he  tiad  good  reason  to  ap- 
prehend an  attack.  It  was  in  the  evidence 
that  he  had  Iiad  a  difficulty  some  little  time 
before  with  one  Cliambless,  who  lived  in  a 
village  atjout  five  miles  from  Faint  Rock, 
a  village  in  which  defendant  lived,  and 
where  the  pletol  was  carried  by  tdm,  and  that 
said  Ghambless  was  frequently  in  Paint 
Rock.  There  was  also  evidence  tending  to 
show  that  Chambless  was  a  determined,  dan- 
gerous man,  and  that  he  liad  declared,  after 
the  dlffici\lty  referred  to,  that  If  BeU,  the 
defendant  "ever  crossed  his  path  again,  be 
would  kill  him."  We  think  it  enUrely  clear 
on  this  state  of  case,  and  especially  in  view 
of  the  evidence  offered  as  to  the  dangerous 
character  of  Cliambless,  that  It  was  compe- 
tent for  the  state  to  prove  that  Chambless 
was  a  Justice  of  the  peaca  The  Inquiry  was 
as  to  the  fact  of  defendant's  apprehension 
of  an  attack,  and  the  reasonableness  of  that 
apprehension,— whether,  if  it  was  entertained, 
the  defendant  had  "good  reason"  to  be  ap- 
prehensive. A  justice  of  the  peace  is  a 
sworn  peace  (^cer;  he  is  tmder  a  special 
duty  to  prestfve  the  public  peace,  and  up<Mi 
him.  In  a  greater  degree  than  upon  the  pri- 
vate citizen,  rests  an  obligation  to  perscmaUy 
abstain  from  violence.  The  fact  therefore, 
that  the  i>erson  from  whom  an  attack  was 
apprehended  was  a  Justice  of  the  peace  was 
proper  to  be  considered  by  the  Jury  In  de- 
termining whether  there  was  good  reason 
for  the  defendant  to  eipect  violence  from 


Digitized  by 


Google 


r64 


SOUTHERN  BEPOBTEB,  Vol.  14. 


(Ala. 


him.  It  was  a  circumstance  having  some 
tendency  to  weaken  the  force  of  the  alleged 
threat  as  furnishing  the  defaidant  good  rea- 
son to  apprehend  an  attadc,  and  the  court 
properly  allowed  It  to  go  to  the  jiiry.  There 
was  no  error  In  excluding  testimony  to  the 
effect  that  the  defendant  was  acting  night 
watchman  at  a  lumber  yard  In  Paint  Rock, 
that  as  such  watchman  he  was  liable  to  be 
attacked,  and  that  "there  had  been  rocliB 
thrown  at  the  night  watchman  [not  defend- 
ant, but  the  regular  watchman]  two  or  three 
times  during  the  same  winter."  At  the  time 
the  defendant  is  shown  to  have  bad  the 
pistol  concealed  about  bis  person  he  was  not 
discharging  his  duties  as  such  watchman, 
nor  was  be  at  said  lumber  yard,  nor,  for 
aught  that  appears,  had  he  been  tbere  at 
all  that  day;  but,  to  the  contrary,  in  com- 
pliance with  the  request  of  a  letter  he  had 
received  from  the  manager  of  ttie  lumber 
company,  the  defendant  had  gone  from  his 
residence,  by  way  of  the  post  office,  to  the 
raUway  depot,  to  meet  said  manager,  and 
light  him  to  Us  hotel,  and  while  in  the  de- 
pot, awaiting  the  arrival  of  the  train,  he 
had  the  pistol  concealed  about  his  person. 
Whether  be  would  have  had  "good  reason  to 
apprehend  an  attack"  had  he  at  the  time 
been  engaged  In  his  duties  as  watchman,  it 
is  immaterial  to  inquire.  His  right  to  then 
and  there  carry  a  pistol.  If  he  would  have 
had  any  such  right,  which  we  do  not  at 
all  concede,  could  afford  no  justification  or 
palliation  fw  carrying  the  weapon  at  a  dif- 
ferent place,  when  and  where  the  dangers, 
and  liability  to  attadi  Incld^it  to  a  dis- 
cliarge  of  the  duties  of  night  watchman  at 
the  lumber  yard  did  not  at  aU  exist  Chat- 
teaux  v.  State,  %2  Ala.  388.  We  find  no  er- 
ror In  the  record,  and  the  judgment  of  the 
circuit  court  is  affirmed. 


(IM  Ala.  SSO     

KEIjLT  v.  Smith,  (SGHILLENQER,  inter- 
vener.) 
(Supreme  Court  of  Alabama.    Feb.  2, 1894.) 
Fbauddlest  Convbtances— Rights  or  Crbdjt. 

ORS. 

Where  defendant  sold  hia  stock  in  trade 
for  its  value,  certain  claims  against  him  t>eing 
deducted  from  the  price,  and  the  purchaser  Iiad 
no  notice  of  otlier  claims  except  a  small  one 
in  dispute,  he  was  not  ctiargeable  with  notice 
of  the  claim  of  a  creditor  who  subsequently  at- 
tached the  stock. 

Appeal  from  dty  court  of  Birmingham; 
William  W.  Wilkerson,  Judge. 

Acti(Hi  by  attachment  by  J.  W.  Kdly 
against  J.  B.  Smith  to  recover  an  amount  due 
on  a  verified  account.  Louis  SchiUenger  in- 
tervened as  claimant.  Judgment  for  claim- 
ant   Plaintiff  appeals.    Affirmed. 

The  attachment  was  levied  on  a  portion 
of  a  stock  of  goods  which  was  supposed  to 
belong  to  J.  B.  Smith.  Upon  the  levy  of 
this  attachment  the  appellee,  Louis  Schillen- 
ger,  made  an  affidavit  claiming  the  goods, 


and  executed  bond  therefot,  whereupon  issue 
was  Joined  upon  the  claim  so  interposed  be- 
tween the  plaintiff  and  tlie  claimant  The 
cause  was  tried  without  the  Intervention  of 
a  Jury,  and  ujton  the  hearing  of  all  the  evi- 
dence the  court  rend^-ed  Judgment  for  the 
claimant,  and  adjudged  that  the  property 
was  not  subject  to  the  plaintiff's  attachment 

MountJoy  &  Tomlinson,  for  appellant.  B. 
W.  Allen,  for  appellee. 

HEAD,  J.  We  think  the  finding  and  judg- 
ment of  the  city  court  In  this  case  were 
dearly  right  J.  B.  Smith,  a  saloon  keeper, 
sold  out  his  stock,  etc.,  to  the  claimant  Schii- 
lenger,  for  $8,500,  which  the  undisputed  evi- 
dence shows  was  its  reasonable  value.  Smith 
Informed  Schillenger  of  outstanding  claims 
against  him  for  Bom\>thlng  over  $2,900,  and 
the  latter  was  careful  to  make  It  a  part  of 
the  contract  that  those  debts  be  paid  out  of 
the  $8,500,  and  took  it  into  his  own  hands 
to  see  that  they  were  paid,  and  it  was  done. 
He  asked  Smith  if  there  were  any  other 
claims  against  him,  and  was  assured  there 
were  none.  He  then  paid 'Smith  the  balance 
of  the  price,  to  wit  ?5,545.15,  giving  him  a 
check  for  the  same  on  his  bank.  Before  the 
trade  was  consummated,  MountJoy  &  Tomlin- 
son, attorneys  In  Birmingham,  presented  an- 
other claim, — one  in  favor  of  Kosskam,  Getst- 
ly  &  Co.  for  $170.35,— of  which  Schillenger 
was  notified;  but  Smith  declared  to  Schillen- 
ger that  he  did  not  owe  it  and  no  provision 
was  made  for  its  payment.  This  was  all 
Schillenger  knew  about  Smith's  indebted- 
ness, and  we  see,  in  the  evidence,  no  facts 
or  circumstances  sufficient  to  charge  him 
with  notice  of  any  other  indebtedness.  It 
developed  subsequently  that  a  claim  for 
$114.69  m  favor  of  Sattler  &  Co.,  and  the 
claim  of  Kelly,  the  plaintiff  In  this  suit,  for 
$125,  appeared  In  the  form  of  accepted 
drafts.  There  is  no  evidence  that  Smith 
owed  anything  more  than  Is  herdnabove 
shown,  so  that,  on  the  undisputed  evidence, 
his  stock,  etc.,  were  worth  over  $5,000  more 
than  he  owed.  If  it  be  conceded  that  Smith 
made  the  sale  with  the  Intent  to  defraud  the 
three  small  creditors  who  were  unprovided 
for,  we  are  well  satisfied  that  the  nature 
of  the  transaction  was  such  that  Schillenger, 
OS  a  reasonably  prudent  business  man,  was 
not  charged  with  notice  of  that  intent  He 
had  every  reason  to  believe  that  Smith  had 
honestly  provided  for  all  his  creditors.  We 
do  not  think,  under  all  the  circumstances, 
that  Schillenger  was  called  upon  to  demand 
an  lnspecti(«  of  Smith's  books  to  see  what 
creditors  there  were.  It  Is  argued  that 
there  Is  no  proof  In  the  record  of  the  validity 
and  bona  fides  of  most  of  the  claims  wliich 
were  provided  for  and  paid,  and  that  it  must 
be  taken  that  $8,500  worth  of  property  was 
sold  for  a  little  over  $5,000.  The  an8w»  is 
that.  If  those  claims  were  not  real,  Schillen- 
ger had  no  notice  whatever  of  the  existence 
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of  any  debts,  except  the  disputed  claim  of 
Roaakam,  Gerstly  &  Co.  He  eyldently  be- 
lieved tbem  to  be  just  claims,  and,  acting 
honestly  and  with  reasonable  precantlon 
throughout,  he  cannot  be  charged  with  no- 
tice of  any  fraud  on  the  part  of  the  seller, 
If  such  was  intended.  The  case  would  then 
be  the  same  as  If  the  whole  $8,500  bad  been 
paid  over  to  Smith.  We  do  not  affirm  that. 
If  the  facts  had  been  such  as  to  put  Schil- 
lenxer  on  notice  of  a  fraudulent  intent  on  the 
part  of  Smith,  It  would  not  have  deyolved 
on  Schlllenger  to  prove  that  the  claims  paid 
were  real  debts.  That  question  does  not 
now  arise.  We  concur  fuUy  in  the  conclu- 
sion of  the  dty  court,  and  its  judgment  Is 
alfirmed.    Affirmed. 


a02  Ala.  EU) 

SMITH  et  al.  t.  SMITH  et  al. 
(Supreme  Court  of  Alabama.    Feb.  8, 1894.) 

Bill  in  E^UITT— IlDI.TIFARtOnSNB8S— MlMOtNUSB 
OF  COMPLAINAKTS. 

1.  A  bill  averred  that  defendant  adminla- 
trator  loaned  assets  of  the  estate  to  a  partner- 
ship composed  of  himself  and  two  of  the  heirs; 
that  the  partners  executed  to  cectain  of  the 
sureties  on  the  administrator'B  bond  a  mortgage 
to  secure  the  sureties  and  the  heirs  who  wve 
not  partners;  that  partnership  creditors  at- 
tached the  mortgaged  property,  and  had  the 
land  condemned  to  be  sold,  and  part  of  it  sold 
by  sheriff's  deed.  The  bill  was  bronght  by  the 
heirs  (except  the  partners)  and  the  mortgagees 
against  the  partners,  the  creditors,  the  sheiiS, 
and  those  sureties  who  were  not  mortgagees, 
praying  that  the  administrator  account,  that 
the  mortgage  be  foreclosed,  that  the  creditors 
account,  and  be  enjoined  from  selling  the  land, 
and  that  the  sheriff's  deed  be  cancded.  HM, 
that  the  bill  was  multifarious. 

2.  Persons  representing  antagonistic  inter- 
ests cannot  be  joined  as  complamants. 

Appeal  from  chancery  court,  Clebnme  coun- 
ty;  S.  K.  McSpadden,  Chancellor. 

BUI  of  complaint  by  W.  R.  D.  Smith  and 
others  against  Carrie  Smith  and  others  for  an 
account  and  other  relief.  Respondents  de- 
mur. A  demurrw  to  the  bill  was  sustained, 
and  complainants  appeal    AfBrmed. 

Aiken  &  Barton,  for  appellants.  Blackwell 
&  Keith,  for  appellees. 

COLEMAN.  J.  The  bfll  avers  that  in  No- 
vember, 1889,  Charles  A.  Smith  died  Intestate, 
leaving  surviving  blm  a  widow,  Martha  A. 
Smith,  and  several  named  children,  his  heirs 
at  law;  that  In  June,  1890,  one  of  his  chil- 
dren, W.  R.  D.  Smith,  was  appointed  adnlln- 
istrator  of  bis  estate,  and  that  C.  E.  J.  Smith, 
another  child  and  heir,  and  W.  H.  Smith,  Sr., 
A.  J.  Smith,  J.  W.  Hunnicutt,  J.  F.  Morgan, 
R.  T.  West,  an*  D.  C.  Harris,  became  sure- 
ties on  his  administration  bond.  The  admin- 
istrator's bond  is  made  Exhibit  A  to  the  bill. 
The  bill  avers  that  W.  R.  D.  Smith,  the  ad- 
ministrator, C.  E.  J.  Smith,  the  brother  and 
surety,  and  Martha  A.  Smith,  the  widow, 
about  the  1st  day  of  January,  1890,  formed 
a  mercantile  copartnership  under  the  name 


and  style  of  Smith  Bros.  &  Co.,  and  continued 
to  do  business  until  about  the  25th  of  Novem- 
ber, 1892,  when  the  firm  failed,  and  ceased 
to  do  business.  The  bill  shows  that  W.  R. 
D.  Smith,  administrator,  after  his  appoint- 
meat,  but  the  exact  time  Is  not  known,  loaned 
the  firm  of  Smith  Bros.  &  Co.  a  large  sum  of 
money,  to  wit,  $6,000,  of  the  assets  of  said  es- 
tate; that  on  the  25th  day  of  November, 
1892,  the  day  the  firm  failed  and  ceased  to 
do  business,  Smith  Bros.  &  Co.,  W.  R.  D. 
Smith,  C.  E.  J.  Smith,  and  Martha  A.  Smith 
(members  of  the  firm)  executed  to  W.  H. 
Smith,  Sr.,  A.  J.  Smith,  J.  F.  Morgan,  and  J. 
W.  Hunnicutt,  who  were  in  part  the  sureties 
on  his  administration  bond,  a  mortgage  on  cer- 
tain real  and  personal  property,  and  goods, 
wares,  and  merchandise  described  in  the  bill, 
and  that  the  mortgagees  took  immediate  pos- 
session and  control  of  the  personal  property 
conveyed.  Exhibit  B  to  the  bill  Is  a  copy 
of  the  mortgage.  It  is  averred  that  the  mort- 
gage was  filed  for  recced  on  the  day  of  its 
execution,  and  that  on  the  same  day,  but 
after  It  was  filed,  various  creditors  sued 
out  respective  attachments  for  large  sums 
claimed  to  be  due  them  severally  from  the 
firm  of  Smith  Bros.  &  Co.  against  Smith  Bros. 
&  Co.,  W.  R.  D.  Smith,  C.  E.  J.  Smith,  and 
M.  A.  Smith,  which  wore  levied  by  the  sher- 
iff on  all  the  property  ccmveyed  In  said  mort- 
gage, and  the  personal  property  was  sold  un- 
der said  attachments  by  the  sheriff,  and  the 
proceeds  appropriated  by  the  attaching  cred- 
itors; that  the  Bh»'lff  and  creditors  had 
actual  knowledge  of  the  execution  of  the 
mortgage,  and  the  sale  was  forbidden;  that 
some  of  said  creditors  have  filed  their  bill  In 
the  chancery  court,  praying  that  the  mort- 
gage be  annulled  and  canceled;  and  that  the 
creditors  have  had  the  real  estate  condemned 
by  the  judgment  of  the  circuit  court,  to  be 
sold  for  the  satisfaction  of  said  attachments; 
and  that  a  lot  and  storehouse  conveyed  In  the 
mortgage  was  sold  by  the  sheriff,  and  one 
Marsh  became  the  purchaser,  and  was  now 
in  possession,  claiming  the  same.  The  con- 
sideration expressed  in  the  mortgage  is  the 
security  of  the  bondsmen  against  loss,  and 
"for  the  protection  of  the  grantees  and  the 
other  bondsmen,  and  for  the  benefit  of  the 
belrs  of  said  estate  other  than  those  who  are 
members  of  said  firm  of  Smith  Bros."  The 
complainants  in  the  bill  are  the  heirs  of  de- 
ceased, Charles  H.  Smith,  except  W.  R.  D. 
Smith,  the  administrator,  C.  E.  J.  Smith,  a 
BTU-ety,  and  Martha  A.  Smith,  the  widow,  and 
the  sureties  on  the  administrator's  bond,  who 
are  named  as  grantees  In  the  mortgage.  The 
respondents  are  Smith  Bros.  &  Co.,  W.  R.  D. 
Smith,  C.  E.  J.  Smith,  Martha  Smith,  all  the 
attaching  creditors,  the  sheriff,  and  the  sure- 
ties on  the  administrator's  bond  not  named 
as  grantees  in  the  mortgage.  The  prayer  of 
the  bill  is  to  have  the  administrator,  W.  R.  D. 
Smith,  state  an  account,  and  that  It  be  ascer- 
tained how  much  he  is  Indebted  as  sndi  ad- 
ministrator; that  the  mortgage  be  foreclosed; 
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and  that  the  attaching  credltcos  be  required 
to  account  for  the  proceeds  of  the  mwtgaged 
proi>erty  sold  naier  the  attachmoit  suits  re- 
ceived by  them,  and  that  th^  be  enjoined 
from  selling  the  land,  and  that  the  sheriff's 
deed  be  canceled;  and  then  follows  a  prayer 
for  general  relief.  The  bill  does  not  ask  that 
the  administration  of  the  estate  be  removed 
from  the  probate  court,  and  that  the  admln- 
tstration.  be  settled  in  the  chancery  court 

Before  any  final  relief  could  be  granted,  it 
would  be  necessary  tor  the  court  to  state  an 
account,  and  ascertain  the  amount  due  from 
the  administrator,  and  decree  the  amount  thus 
found  to  be  due  to  the  heirs  of  the  intestate 
who  are  complainants.  Such  a  decree  oould 
not  be  tn  favor  of  the  sureties  of  the  admin- 
istrator, who  are  Joined  as  complainants  with 
the  heirs.  The  case  made  by  the  bill  in  this 
respect  is  one  In  which  some  of  the  com- 
plainants might  be  entitled  to  a  decree  in 
which  other  complainants  could  not  recovor. 
Furtho'more,  the  Interest  of  the  heirs  is  to 
haye  their  decree  as  large  as  possible,  while 
the  Interest  of  the  sureties  on  the  administra- 
tion bond  who  are  Joined  as  complainants  Is 
to  reduce  the  decree  as  much  as  possible;  We 
thus  have  co-complalnants  representing  an- 
tagonistic interests.  If  it  be  the  purpose  of 
complainant  heirs  to  bring  the  administrator 
to  a  settlement  of  his  trust,  and  to  enforce  the 
mortgage  for  their  benefit,  the  bill  should 
pray  for  the  removal  of  the  administration 
ftom  the  probate  court,  whore  It  Is  now  prid- 
ing, to  the  chancery  court;  and  in  such  a 
proceeding  the  sureties  on  the  administrator's 
bond  cannot  be  Joined  as  co-complalnants,  but 
should  be  made  defendants.  The  bill  Is  mul- 
tifarious, and  objectionable  for  a  misjoinder 
of  comphilnants.  By  proper  amendments  the 
equity  of  the  bill  may  be  made  clear.  Banb 
y.  Burke.  9i  Ala.  125,  10  South.  828;  Olobe 
Oo.  y.  Thacher,  87  Ala.  468,  6  South.  866; 
Bean  y.  Bean,  37  Ala.  17;  15  Am.  &  Eng. 
Enc.  Law,  p.  917. 

Affirmed. 


(IM  Ata.  IDS) 

RYAN  y.   STATE. 
(Supreme  Court  of  Alabama.    Feb.  8^  1894) 

HomoinB  — Fbe8umptiox  on  Appkal  —  Vauditt 
or  Judgment — Bvidehce  —  Coksidebatioxb  ik 
Fixing  Sentence. 

1.  Where  a  motion  to  quash  a  venire,  if 
made  before  the  commencement  of  the  trial, 
■honld  have  been  granted,  and  the  bill  of  er- 
ceptioDS  fails  to  show  when  the  motion  was 
made,  that  preenmption  as  to  time  will  be  in- 
dulged which  supports  the  judgment. 

2.  where  defendant  and  deceased  disputed 
warmly  about  the  Catholic  Church,  and,  after 
quietlnK  down  and  the  lapse  of  some  time, 
deceased  assanlted  defendant,  with  the  remark 
that  "he  would  teach  him  to  abuse  the  Catholic 
Church,"  the  conversation  in  regard  to  the 
church  is  admissible  on  defendant's  trial  for 
murder.  McClellan  and  Haralson,  33.,  dissent- 
ing. 

8.  The  time  defendant  has  been  confined  in 
Jail  awaiting  hia  trial  cannot  be  considered  by 
the  jury  in  fixing  his  punishment. 


Appeal  from  drcnit  court.  Walker  county; 
James  J.  Banks,  Judge. 

Pat  Ryan  was  indicted  for  murder,  and 
appeals  from  a  oonvlctioa  of  manslangbter  In 
ibe  first  degree.    Reversed. 

The  bill  of  exceptions  states  that  the  de- 
fendant moved  to  quash  the  venire  on  the 
trial  of  this  cause.  The  first  ground  of  the 
motion  is  copied  in  the  opinion.  The  second 
ground  was  because^  in  organizing  the  petit 
Juries  for  the  sectmd  week,  the  court  excused 
two  of  the  Jurors  Bumm<«ed,  on  the  ground 
that  they  had  served  on  the  regular  petit 
Jury  In  the  circuit  court  one  week  during  that 
year;  and  this  notwithstanding  their  names 
were  on  the  list  of  the  Jurors  served  upon 
the  defendant  for  the  trial  ot  this  cause,  and 
the  said  persons.  In  open  court,  waived  the 
right  to  be  excused.  The  motion  to  quash 
was  overruled  by  the  court,  and  the  defend- 
ant excepted.  The  <mly  exception  reserved 
to  the  ruling  of  the  cotut  upon  the  evidence 
is  sufiiciently  stated  In  the  opinion.  The  de- 
fendant requested  the  court,  among  others, 
to  give  the  following  charge,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  the 
same:  (10)  "If  the  Jury  convict  the  defend- 
ant, they  may  consider  the  fact  that  the  de- 
fendant has  been  confined  in  Jail  about  18 
months  since  the  commission  of  the  olfense, 
in  mitigation  ot  the  punishment  they  Im- 
pose." 

Coleman  &  Bowell,  fOr  appellant  Wm.  L. 
Uartin,  Atty.  Gen.,  for  the  State. 

McGLELLAN,  J.  A  motion  was  made  to 
quash  the  special  venire  on  the  ground  that 
the  "list  of  Jurors  served  on  the  defendant 
failed  to  show  what  persons  had  been  sum- 
moned to  serve  as  petit  Jurors  for  the  sectmd 
we^  of  this  term  of  the  court,  and  the  re- 
turn of  the  sheriff  on  the  venire  for  the  sec- 
ond week  showed  that  S.  R.  Harris  and  Wil- 
liam Madison  were  not  found,  and  their 
names  were  on  the  list  served  on  the  defend- 
ant toe  the  trial  of  this  cause."  The  facts 
thus  stated  in  the  motion  were  admitted  to 
be  true.  The  motion  was  denied.  If  it  was 
made  before  the  trial  was  entered  upon.  It 
should  have  been  granted.  If  made  after 
the  trial  was  entered  upon.  It  was  properly 
overruled.  Thomas  v.  State,  94  Ala.  74,  10 
South.  432.  The  bill  of  exceptions  does  not 
Inform  us  at  what  time,  with  reference  to  the 
beginning  of  the  trial,  the  motion  was  made. 
No  presumption  can  be  indulged  in  that  re- 
gard which  would  put  the  lower  court  in  er- 
ror. To  the  contrary,  all  presumptions  are 
against  error,  and  favorable  to  regularity. 
The  bill  of  exceptions  must  be  ctmstraed 
against  the  appellant,  where,  as  here,  it  ad- 
mits of  two  constructions,— one  leading  to  re- 
versal, and  the  other  to  affirmance  of  the 
Judgment  below.  Error  must  be  affirmative- 
ly shown.  It  is  not  affirmatively  shown  here. 
In  that  it  does  not  appear  but  that  the  motion 
to  quash  the  venire  was  made  at  a  tim* 
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when  K  was  Hbe  court's  duty  to  deny  It, 
whether  Inherently  merltorlons  oe  not  1 
Brick.  DI«r.  pp.  247,  261,  IS  72a,  120  et  seq.;  3 
Brick.  Dig.  p.  81,  i  61;  Kellar  t.  Taylor,  90 
Ala.  289,  7  South.  907. 

The  evidence  tended  to  show  that  defend- 
ant, deceased,  and  others  were  in  defendant's 
room.  The  defendant  and  deceased  had 
been  drlnldng  together,  and  talking.  One 
■abject  of  conversation  was  the  Catholic 
Church,  and  on  this  subject  some  disputation 
arose  between  defendant  and  the  deceased. 
There  appears,  also,  to  have  been  something 
In  the  nature  of  a  quarrel  between  the  par- 
ties on  some  other  subject.  All  differences 
between  defendant  and  deceased  were  appar- 
ently amicably  accommodated,  whereupon 
there  was  a  lull  In  the  conversation  between 
them,  and  then  deceased  began  talking  to  a 
third  person  In  the  room;  and  after  continu- 
ing this  conversation,  in  which  defendant,  it 
seems,  did  not  participate,  for  some  time,  be 
"turned  to  the  defendant  in  a  wild  and  furi- 
ous manner,"  cursing  and  threatening,  and 
finally  assaulting  and  severely  beating  him; 
and  deceased  said,  while  beating  defendant, 
that  "he  would  teach  him  how  to  abuse  the 
Catholic  Church."  The  defendant,  testifying 
in  his  own  behalf,  stated  that  he  and  de- 
ceased "got  Into  a  discussion  about  the  Cath- 
olic Church,"  and  he  was  then  asked  by  his 
attorneys  to  state  all  that  was  said  between 
him  and  the  deceased  In  that  discussion. 
The  court  sustained  an  objection  to  this  pro- 
posed testimony.  We  do  not  think  what  was 
said  In  the  conversation  between  the  parties 
with  reference  to  the  Catbolic  Church  consti- 
tuted any  part  of  the  difficulty  in  which  one 
of  them  was  killed.  It  was  not  res  gestae  of 
the  main  transaction,— the  only  transaction. 
Indeed,  which  Is  brought  by  the  indictment 
under  judicial  investlgaticm.  The  conversa- 
tion was  an  appreciable  time  before  the  diffi- 
culty; and  while  it  may  have  been  character- 
ised by  ill  feeling  between  the  parties,  and 
may  even  have  been  productive  of  deceased's 
subsequently  executed  purpose  to  assault  and 
beat  defendant,  there  was  an  interval  be- 
tween the  two,  of  apparent  amity  and  good 
feeling.  Thus  separated.  It  cannot,  in  any 
just  sense,  be  said  that  the  conversation  or 
dispute  and  the  fatal  difficulty  were  one  and 
the  same,  or  constituted  parts  of  one  and  the 
same,  transactltHi  or  main  fact  under  inquiry. 
The  details  of  the  previous  discussion  could 
only  serve,  at  most,  to  show  the  animus  with 
which  the  subsequent  assault  was  made,  or. 
In  other  words,  that  deceased  bore  ill  will  to 
the  defendant;  and  this  is  equally  shown  by 
the  abstract  fact  of  the  former  dispute  or 
difficulty,— that  is,  the  fact  of  the  former  dif- 
ficulty, equally  with  the  details  of  it,  tends  to 
show  the  only  thing  competent  to  be  shown 
in  this  connection,  namely,  the  state  of  feel- 
ing between  the  parties  on  the  part  of  the 
deceased  towards  the  defendant;  and  In  such 
case  the  law  to  the  prevention  of  a  multipli- 
tation  of  issues  is  clear  that  the  details  or 


particulars  of  prior  dlscnsslon  or  difficulties 
cannot  be  adduced  In  evidence.  The  only  ef- 
fect of  the  proposed  testimony  would  hav« 
been  to  show  who  was  at  fault  in  the  discus- 
sion or  difficulty,  and  this  was  a  wholly  Ir- 
relevant inquiry.  The  subsequent  assault  by 
deceased.  If  he  committed  an  assault,  would 
in  no  wise  be  palliated  or  aggravated,  nor 
would  defendant's  subsequent  conduct  be 
made  to  appear  in  any  different  light,  by  any 
conclusion  possible  to  reach  on  such  inquiry. 
In  the  language  of  the  judge  below,  "the  par- 
ticulars of  the  discussion  about  the  Catholic 
Church  had  nothing  to  do  with  the  case." 
On  the  point  just  considered,  the  foregoing 
is  the  opinion  and  conclusion  of  Justice  HAB^ 
ALSON  and  the  writer.  A  majority  of  the 
court  hold  that  the  trial  court  erred  In  exclud- 
ing the  details  of  the  conversation  betweoi 
defendant  and  deceased  relative  to  the  Cath- 
olic Church. 

The  custody  of  an  alleged  criminal  before 
the  trial  of  the  charges  against  him  Is  in  no 
sense  to  be  considered  as  punishment  for  the 
offensa  If  it  were  punishment,  its  imposL- 
tlon  would  be  violative  of  the  organic  law 
of  the  land.  It  is  a  consequence  from  the 
charge  of  guilt,  and  necessary  to  the  end 
that  the  question  of  guilt  vel  non  may  be  de- 
termined, and  upon  and  after  such  determi- 
nation, if  against  the  defendant  that  ade- 
quate punishment  may  be  Infficted;  but  It 
can  no  more  be  said  to  be  a  part  of  the  pun- 
ishment itself,  or  to  be  proper  for  considera- 
tion in  fixing  adequate  punishment,  than  the 
Ills  and  Inconveniences,  and  the  sting  of  re- 
morse, which  a  criminal  who  eludes  arrest 
and  absconds  is  subjected  to,  can  be  said  to 
be  a  part  of  his  final  punishment  or  proper 
to  be  teken  into  consideration  in  the  imposi- 
tion of  the  punishment  which  the  law  lays 
against  the  crim&  The  court's  rulings  on 
this  subject  are  free  from  error. 

For  the  error  which  a  majority  of  the  coart 
holds  was  committed  in  excluding  the  partic- 
ulars of  what  was  said  between  the  defend- 
ant and  deceased  with  reference  to  the  Cath- 
olic Church,  the  judgment  of  the  circuit  court 
must  be  reversed.  The  cause  Is  remanded. 
Bevorsed  and  remanded. 


OM  Ala.  U) 
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iNDICTHBItT— FI.BA  IH  AbITEUBMT  —  SurriCIKNOT 

— ExTSMT  or  Cross-examination — Discbbtiok 

or  CODBT— BSVIBW  ON  AlTSAL. 

1.  A  plea  in  abatement  to  an  indictment 
naming'  defendant  as  "Robert  Noblin,  alias 
Robert  Tate,"  alleging  defendant'i  name  to  be 
"Robert  Tate,"  and  that  he  had  no  alias,  Is  bad. 

2.  The  extent  to  which  the  croBs-examina- 
tion  of  a  witness  may  be  pursued  to  test  his 
memory  is  within  the  discretion  of  tlie  conrt 

3.  An  exception  to  the  court's  refusal  to 
give  the  general  charge  as  requested  by  ac- 
cused will  not  be  considered  on  appeal  if  the  bill 
of  exceptions  does  not  contain  all  the  eTidenne. 
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4.  The  refusal  of  an  instruction  will  not 
be  considered  on  appeal,  if  no  separate  excep- 
tion  was  taken  thereto. 

Appeal  from  circuit  court,  Madison  county; 
H.  0.  Speake,  Judge. 

Robert  Noblln  was  convicted  of  larceny, 
and  appeals.    AfElrmed. 

Wm.  Ii.  Mai-tin,  Atty.  Oen..  for  the  State. 

HEAD,  J.  The  defendant  was  named  in 
the  indictment  llobert  Noblln,  alias  Robert 
Tate,  and  be  pleaded  in  abatement  that  his 
name  was  Rol>ert  Tate,  and  had  no  alias. 
The  court  ruled  this  bad,  and  correctly  so. 
State  witness  Townsend  testified  on  cross- 
examination  that,  going  oat  of  the  bade  gate 
of  the  lot  in  which  the  mule  was  kept,  the 
road  was  soft,  caused  by  his  digging  it  to 
make  it  level.  Defendant's  counsel  pro- 
pounded this  question  to  the  witness:  "Did 
you  say  the  man  that  took  the  horse  knew 
that  you  liad  done  this?"  The  solicitor  ob- 
jected; objection  sustained;  defendant  ex- 
cepted. This  witness'  testimony  preceding 
this  question  is  all  set  oat  in  the  bill  of  ex- 
ceptions, and  there  is  not  in  it  the  remotest 
allusion  to  the  subject-matter  of  the  ques- 
tion objected  to.  If  the  defendant  supposed 
he  could  prove  by  the  witness  that  the  man 
who  took  the  horse  knew  that  witness  had 
dug  the  road,  he  could  easily  have  propound- 
ed an  appropriate  question  calling  forth  the 
proof.  We  will  not  reverse  a  Judgment  for 
the  refusal  to  allow  a  question  so  futile  and 
out  of  place. 

There  is  nothing  in  the  other  exceptions  to 
testimony.  State  witness  Whitman  testified 
to  an  occurrence  which  be  said  happened  on 
the  first  Wednesday  in  March,  and  that  he 
remembered  that  he  was  in  New  Market  on 
that  day.  To  test  the  accuracy  of  the  wit- 
ness' memory,  defendant's  counsel  asked 
him  if  he  Imew  where  he  was  on  the  first 
Tuesday  in  March,  and  he  answered,  "Yes, 
in  New.  Market"  Defendant  then  asked 
him  if  he  Imew  where  he  was  on  the  first 
day  after  the  first  Tuesday  in  March.  Here 
the  court  interposed,  of  its  own  motion,  and 
ruled  that  the  question  was  irrelevant,  and 
was  taking  up  the  time  of  the  court,  to 
which  the  defendant  excepted.  We  think 
the  court  may  properly  allow  such  questions 
to  be  put  to  a  witness  to  test  his  recollection, 
but  the  extent  to  which  such  a  course  of  ex- 
amination may  be  pursued  should  be  left  to 
the  discretion  of  the  court  The  evidence 
Is  not  relevant  to  any  issue,  and  it  is  not  one 
of  the  methods  of  impeaching  a  witness. 
The  defendant  had  no  legal  right  to  pursue 
the  examination  further  than  the  court,  in 
its  discretion,  saw  proper  to  allow.  The  bill 
of  exceptions  does  not  purport  to  set  out  all 
the  evidence.  Such  being  the  case,  we  can- 
not consider  the  exception  to  the  refusal  of 
the  general  charge  requested  by  defendant 
The  second  charge  cannot  be  considered,  be- 
cause there  was  no  separate  exception  to  its 
refusal.    The  exception  was  to  the  refusal 


to  give  both,  the  first  of  which,— the  general 
charge,— as  we  have  said,  cannot  be  consid- 
ered,  because  all  the  evidence  is  not  set  out 
We  have  no  Jurisdiction  to  revise  the  action 
of  the  lower  court  refusing  the  motion  for  a 
new  trial.  That  Jurisdiction  exists  only  in 
civil  causes.     Affirmed. 


OOO  AU.  36) 
HAWTHORN  t.  STATE. 
(Supreme  Oonrt  of  Alabama.    Feb.  13,  1894.) 
Cbihinai.  Law — Appeai.able  Orders. 
The  act  allowing  appeals  from  the  city 
and  circuit  courts  granting  or  refusing  to  grant 
motions  for  new  trials  (Acts  1890-81,  p.  779) 
applies  to  civil  cases  only. 

Api)eal  from  circuit  court,  Conecuh  county; 
John  R.  Tyson,  Judge. 

E^m  an  order  denying  him  a  new  trial. 
Pomp^  Hawthorn  appeals.  Appeal  dismiss- 
ed. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  Stat& 

HEAD,  J.  There  is  no  law  of  this  state  au- 
thorizing appeals  from  Judgments,  In  criminal 
cases,  overruling  moti<His  for  new  trials.  The 
act  "to  allow  aptteals  to  the  supreme  court 
from  decisions  of  the  city  and  circuit  courts 
in  this  state  granting  or  refusing  to  grant 
motions  for  new  trials"  (Acts  1890-41,  p.  779) 
applies  to  civil  cases  only.  The  appeal  In  this 
case  most  be  dismissed. 
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MAT  A  THOMAS  HARDWARE  CO.  v.  Me- 

CONNBLL. 
(Supreme  Court  of  Alabama.    Feb.  13,   1894.) 

Meobanics'  Liens— Matebiai.  Furmshbd  Cok- 
tractor— llabiuti  of  owsbr. 

1.  A  personal  judgment  cannot  be  obtained 
against  the  owner  of  a  building  for  material 
furnished  the  contractor  on  his  own  account, 
if  the  owner  had  no  knowledge  of  the  purchase 
of  the  material  by  the  contractor. 

2.  One  who  has  furnished  the  contractor 
with  material  for  the  construction  of  a  bailding 
is  not  entitled  to  a  judgment  condemning  the 
building,  to  the  satisfaction  of  his  lien  thereon 
for  Sttcn  material,  nntil  he  has  obtained  a  judg- 
ment against  the  contractor. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  the  May  &  Thomas  Hardware 
Company  against  H.  L.  McConnell  to  estab- 
lish a  material  man's  lien.  Judgment  for 
defendant    Plaintiff  appeals.   Affirmed. 

Wade  &  Vaughan,  for  appellant  E.  J. 
Smyer,  for  appellee. 

COLEMAN,  J.  The  suit  was  commenced 
in  the  Justice  court  to  recover  for  materials 
sold,  and  to  establish  a  material  man's  lien 
upon  a  lot  and  building  of  which  H.  L.  Mc- 
Connell was  the  owner.  The  case  was  tried 
by  the  court  without  the  intervention  of  a 
Jnry.  According  to  the  complaint  the  plain- 
tiffs (material  men)  sought  to  reoovo:  a  per- 
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sonal  Judgment  against  Stoner  &  Co.,  the 
contractors,  and  upon  whose  orders  the  ma- 
terials were  sold,  and  also  against  McCon- 
aell,  the  own&e,  and  the  transcript  from  the 
Justice  court  shows  that  such  was  the  char- 
acter of  the  Judgment  rendered,  and  a  lien 
declared  upon  the  building.  The  contract 
between  McConnell,  the  owner,  and  Stoner 
A  Co.,  the  contractors,  expressly  stipulated 
that  the  contractors  were  to  furnish  all  the 
labor  and  materials  for  the  building.  In 
such  cases,  when  the  proof  shows,  as  It  does 
In  this  case,  that  the  owner  had  no  knowl- 
edge of  the  purchase  of  the  materials  by  the 
contractor,  and  the  contractor  did  not  pur- 
chase them  as  the  agent  of  McConnell,  al- 
though purchased  for  the  building,  the  own- 
er is  not  subject  to  a  personal  Judgment 
This  would  not  prevent  the  attaching  of  the 
lien  under  the  statute,  in  a  proper  case, 
which  could  be  enforced  against  the  build- 
ing and  lot  or  building,  as  the  case  may  be. 
The  plalntUI  was  not  entitled  to  a  personal 
Judgment  against  McConnell,  as  demanded 
in  his  complaint,  and  the  court  did  not  err  In 
Us  ruling. 

Before  a  Judgment  Is  rendered  condemning 
the  building  or  lot  to  the  satisfaction  of  the 
lien,  the  debt  due  from  the  contractor  for 
labor  or  materials  should  be  first  ascertained, 
and  adjudged  against  him,  and  then,  upon 
proper  proof,  the  court  should  proceed  to  en- 
force the  lien.  Passing  from  the  considera- 
tion of  this  question  to  another,  which  was  a 
material  issue  in  the  case,  does  the  evidence 
show  that  plaintiff  was  entitled  to  a  material 
man's  lien  upon  the  building?  The  facts  of 
this  case  suggest  many  difficult  questions, 
growing  out  of  the  application  of  the  princi- 
ples of  law  declared  in  the  mechanic  and  ma- 
terial man  lien  act  Acts  1890-91.  p.  578. 
The  contract  for  the  building  bears  date  July 
21,  1892.  The  contractors  agree  to  furnish 
aU  the  labor  and  material,  to  complete  the 
building  within  60  days  for  the  agreed 
amoimt  of  $1,700,  and.  If  not  completed  with- 
in the  time  specified,  to  pay,  as  liquidated 
damages,  at  the  rate  of  $35  per  month  until 
completed.  The  house  was  not  finished  un- 
til October  29,  1892.  The  owner  paid  out 
during  that  time  for  labor  $916,  and  for  ma- 
terial $820,  and  for  additional  work,  to  com- 
plete the  bouse  according  to  specifications, 
$50;  total,  $1,786.  Without  adding  to  this 
amount  the  stipulated  damages  agreed  to  be 
paid  for  falling  to  complete  the  building 
within  60  days,  there  remained  due  imder 
the  contract  only  $4.  The  evidence  shows 
that  for  material  purchased  by  contractors 
for  this  building,  not  Included  in  the  above 
amount  of  $820,  there  remains  yet  due  mate- 
rial men  an  amount  exceeding  $600.  If  the 
owner  be  required  to  pay  this  additional 
amount,  which  under  the  statute  may  be  a 
lien,  in  order  to  relieve  his  property  from  the 
lien.  Instead  of  paying  $1,790  for  the  build- 
ing, according  to  the  contract  he  will  be 
compelled  to  pay  $2,400.  There  is  nothing  in 
v.l480.nal5— 49 


the  record  to  show  that  these  unpaid  mate- 
rial men  did  not  or  could  not  have  "filed 
their  lien  In  the  office  of  the  probate  Judge 
within  ninety  days  from  the  last  day  on 
which  any  material  was  furpished,"  and  given 
the  10  days'  notice  as  provided  in  the  stat- 
ute^ and  thereby  fixed  their  lien  on  the  prop* 
erty.  These  unpaid  material  men's  claims 
are  not  involved  in  this  suit,  but  evidence 
of  their  existence  was  admitted  without  ob- 
jection, and  they  illustrate  some  of  the  dlitl- 
cnlties  which  may  arise  under  our  statute. 
We  need  not  anticipate  them.  Gelger  v. 
Hussey,  63  Ala.  338;  Chliders  v.  Greenville, 
69  Ala.  103. 

There  Is  another  groimd  upon  which  the 
action  of  the  trial  court  may  be  sustained. 
The  evidence  is  insufilcient  to  show  that  the 
material  was  used  in  or  upon  the  building. 
Bryan  was  the  oqly  witness  examined  on 
this  point  After  testifying  In  his  direct  ex- 
amination that  the  goods  were  ordered  for 
the  McConnell  building,  and,  "to  the  best  of 
his  recollection,  went  Into  the  McConnell 
Job,"  he  also  testified  that  he  was  not  present 
all  the  time,  and  on  cross-examination  stated 
"that  he  was  not  at  the  McConnell  building 
during  the  first  few  weeks  of  its  construc- 
tion, and  did  not  know  of  Ms  own.  knowledge 
what  part  of  the  goods  of  May  and  Thomas 
was  used  In  that  building."  This  is  all  the 
evidence,  and  it  is  by  no  means  satisfactory 
to  show  that  the  materials  were  thus  used. 
We  do  not  declare  as  a  universal  proposition 
that  the  burden  is  on  the  material  man  to 
show  that  the  goods  were  used  in  the  con- 
struction of  the  particular  building,  but 
where  the  contractor  stipulates  to  furnish 
the  material,  and  the  owner  of  the  property 
is  not  notified  of  the  purchase,  the  material 
man  should  show  with  reasonable  satisfac- 
tion that  the  goods  were  used  in  the  build- 
ing. Lee  V.  King,  (Ala.)  13  South.  500; 
Cook  V.  Brick  Co.,  (Ala.)  12  South.  918;  Eu- 
faula  Water  Co.  v.  Addyston  Pipe  &  Steel 
Co.,  89  Ala.  552,  8  South.  25.  Some  of  the 
Items  of  the  account  which  went  to  make  up 
the  total  of  plaintiff's  demand,  for  the  satis- 
faction of  which  he  sought  to  fix  and  en- 
force a  lien,  were  not  of  that  character  for 
which  the  statute  provides  a  lien.  We  find 
in  the  account  a  hammer,  shovel,  hoe,  plane 
blades,  sifters,  chisel,  mallets,  etc.  These 
may  be  necessary  implements  for  the  labor- 
ers, but  we  do  not  see  how  a  material  man 
could  expect  them  to  become  a  part  of  a 
building.  We  would  rather  infer  they  were 
proper  charges  against  the  contractor,  and 
were  purchased  on  his  personal  credit. 
While  there  Is  evidence  tending  to  show  that 
the  defendant  did  not  in  all  respects  complj' 
with  the  statute,  he  did  comply  substantially 
with  his  contract  The  plaintiff's  evidence 
fails  to  show  that  it  was  entitled  to  a  per- 
sonal judgment  against  the  owner,  McCon- 
nell, and  does  not  satisfactorily  show  the 
materials  were  used  in  the  building.  Af- 
firmed. 
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(IMAlk.  464) 

8TABEB  et  al.  r.  BBRNHBIM  et  al. 
(Supreme  Ck>iirt  of  Alabama.    Feb.  13,  1894.) 

Landlokd  aks  Tbnant— Scbbosatiok  or  Sub- 
tenant. 
A  rabtemint  who  has  been  compelled  by 
legal  process  to  turn  over  to  the  superior  land- 
lord crops  to  satisfy  the  rent  of  bis  lessor  is  not 
entitled  to  be  subrogated  to  the  rights  of  the 
landlord  by  the  fact  that  he  had  previouBly 
giyen  his  lessor  crops  in  satisfaction  of  his  rent 
as  subtenant,  which  crops  were  sold  with  his 
knowledge,  it  he  did  not  give  the  superior  land- 
lord notice  of  this  delirery,  and  that  the  crops 
■o  delivered  were  about  to  be  removed. 

Appeal  from  chancery  ccH^t,  Bullock  coun- 
ty; John  A.  Foeta,  Chancellor. 

Bill  by  Jim  Starke  and  others  against  W.  H. 
Bernbelm  and  another.  From  a  decree  dis- 
missing the  bill,  plalntiils  appeal    Affirmed. 

.  Iforman  &  Son,  for  appellants.    Arrington 
&  Graham,  for  appellees. 

OOIiEIlAN,  J.  The  bill  avers  that  one  Al- 
ford  rented  land  from  S.  J.  Foster  for  the 
year  1890,  and  subrented  a  portion  of  the  land 
to  complainants.  Alford's  rent  was  due  the 
1st  of  November,  1890,  and  the  rent  from  the 
Aubtenants  to  the  tenant  in  chief  was  due  Oc- 
tob^  1st  of  the  same  year.  The  subtenants 
delivered  certain  bales  of  cotton  to  their  im- 
mediate landlord,  AUord,  in  October,  In  pay- 
ment of  the  rent  due  from  them,  which  bales 
were  sold,  and  the  proceeds  applied  by  Alford 
to  his  own  uses.  Alfwd,  the  tenant  in  chief, 
failing  to  pay  bis  rent  when  it  became  due, 
an  attachment  was  sued  oat,  by  the  assignee 
of  Foster,  the  landlord,  and,  there  not  being 
enough  of  Alford's  crop  to  satisfy  the  land- 
lord's claim,  the  crops  of  the  subtenants  (com- 
plainants) ware  attached,  and  they  were  com- 
pelled by  process  of  law  to  pay  the  rent  <a 
Alford,  the  tenant'  In  chief,  although  they 
bad  previously  paid  to  him  the  rent  due  from 
tbem  as  subtenants.  The  bill  avers  that  Al- 
ford shipped  to  Montgomery,  Ala.,  for  sale  the 
cotton  delivered  to  him  by  his  subtenants,  to- 
gether with  a  part  of  his  own  cotton,  raised 
by  blm.  The  bill  also  avers  that  the  respond- 
ent Bemheim  assisted  Alford  In  the  sale  of 
the  cotton,  collected  tbe  mmiey  for  blm,  and 
convoted  a  portion  of  the  proceeds  to  his 
own  use,  with  the  knowledge  that  the  cotton 
was  raised  on  land  rented  from  Foster,  and 
that  the  rent  bad  not  been  paid.  The  bill 
does  not  charge,  and  th^e  is  no  evidence 
tending  to  Show,  that  the  purchaser  of  the 
cotton  had  any  notice  of  the  existence  of  the 
landlord's  lien.  The  complainants  filed  the 
present  bill  against  Alford  and  Bernh^m,  and 
pray  to  be  subrogated  to  the  right  of  S.  J. 
Foster,  the  superior  landlord,  or  his  assignee. 
In  defining  the  property  leviable  by  attach- 
ment tor  rent  of  farm  lands,  the  statute  pro- 
vides It  may  be  levied  upon  the  crop,  "or  the 
proceeds  thereof,"  etc  Ck>de,  S  3063.  This  pro- 
vision, "or  the  proceeds  thereof,"  Is  not  In  the 
statute  declaring  the  lien  and  defining  the 
IHx>perty  subject  to  levy  for  the  rent  of  a 


storehouse  or  other  building,  (Code,  f  9072,) 
and  Indicates  an  Intention  to  extend  tbe  Hen 
for  farm  lands  to  the  proceeds  of  the  crop,  as 
well  as  upon  the  crop.  Scalfe  r.  Stovall,  67 
Ala.  243;  Bamett  v.  Warren,  82  Ala.  557,  2 
South.  457.  In  many  of  its  material  aspects 
the  case  la  similar  to  that  of  Westmoreland 
V.  Foster,  60  Ala.  448,  in  which  it  was  held 
that  the  assignee  of  a  landlord  was  entitled 
to  relief  in  a  court  of  equity  against  a  tenant 
and  a  purchaser  from  him,  who  had  converted 
the  crop,  by  a  sale,  into  money. 

We  are  of  oplnlcm  that  the  bill  has  equity. 
The  subtenants  who  are  complainants  did  not 
Toltutarlly  pay  the  rent  due  the  superior 
landlord,  but  only  under  legal  process,  and 
to  save  further  cost.  The  law  gives  the  land- 
lord a  lien  upon  all  the  crops  grown  on  rent- 
ed lands,  yet  the  statute  requires  that  tbe 
crop  of  the  tenant  in  chief,  when  ttxae  are 
subtenants,  shall  be  first  exhausted;  and  jus- 
tice and  equity  would  require  that  when  a 
creditor  has  a  lien  upon  property  owned  by 
different  parties,  one  of  whom  owed  the  debt 
secured  by  the  lien,  and  the  other  not,  the 
property  of  the  debtor  be  first  exhausted. 
The  doctrine  of  sobrogation  cannot  be  extoid- 
ed  so  as  to  authorize  the  application  of  the 
principle  for  the  relief  and  baiefit  of  a  party 
who  voluntarily  surrenders  a  right  or  suffers 
an  Injury,  the  consequence  of  bis  own  willful 
neglect  or  wrong,  or  who  has  connived  at  and 
assisted  in  the  wrong.  The  proof  in  this  case 
satisfies  us  that  the  cotton  shipped  to  Mont- 
gomay,  and  sold  by  the  respondents,  was  cot- 
ton delivered  voluntarily  to  Alford  by  the  sub- 
tenants, and  that  it  was  sold  with  their  con- 
sent Tbe  proof  shows  that  the  subtenants 
owed'  toe  rent,  according  to  the  bill  and  proof, 
not  less  than  nine  bales  of  cotton,  and  po»- 
Bibly  ten.  There  Is  no  evidence  which  shows 
that  the  resxrandent  Bernhelm  knew  of  or 
assisted  in  the  sale  of  any  more  cotton.  This 
cotton  was  delivered  by  the  subtenants,  in- 
cluding the  plaintiffs,  in  payment  of  the  rent 
due  from  them  to  AIf<^d  in  October,  before 
the  rent  note  of  the  tenant  in  chief  was  due 
or  paid.  They  knew  at  the  time  of  the 
delivery  of  this  cotton  to  Alford,  tbeir  im- 
mediate landlord,  that  Foster,  the  superior 
landlord,  had  a  lien  upon  it  toe  the  payment 
of  the  rent  due  him.  They  knew  this  when 
they  consented  to  the  removal  of  the  cotton 
to  Montgomwy  for  sale  by  Alford,  and  inter- 
posed no  objection,  and  gave  no  notice  to 
Foster.  They  themselves  enabled  and  were 
parties  to  the  wrong  done  to  Foster,  and  they 
seek  relief  against  the  results  of  their  own 
wrongful  participation  In  the  removal  of  the 
cotton.  If  the  complainants  had  seen  proper 
to  avail  themselves  of  the  protection  provid- 
ed by  statute  for  subtenants  In  section  306" 
of  the  0>de,  and  had  given  the  superior  land- 
lord the  notice  therein  authorized,  and  follow- 
ed Its  provisions,  they  might  have  relieved 
their  property  from  attachment  at  tbe  suit 
of  the  superior  landlord.  In  so  far  as  the 
bill  seeks  to  be  subrogated  to  the  rights  of  th(> 
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saperior  landl<»rd,  against  tbe  respondents,  for 
tbe  proceeds  of  the  cotton  ttans  delivered  to 
Alford,  the  bill  is  without  equity,  and  plain- 
tiffs are  not  entitled  to  relief.  In  so  far  as 
the  bill  charges  the  sale  of  otho:  cotton,  and 
receipt  of  proceeds,  by  respondents,  complain- 
ants have  failed  In  their  proof.  In  either 
aspect,  the  bill  was  properly  dlsTniBsed.  Af- 
firmed. 


on   Ala.   SK) 

BUBGIN  T.  HAWKINS,  Treasurer. 

(Supreme  Court  of  Alabama.    Feb.  8,  ISM.) 

CLiaa'a  Fkbs  — When  Fatabi.b  bt  Btatxt-Bus- 

F0BNA8  VOB  ACQUrrrSD  DlTSlfSAKT. 

The  clerk  of  the  criminal  court  is  not 
entitled  to  be  paid,  out  of  the  fine  and  forfeiture 
fund,  hiB  fees  for  iiBulng  subpoenas  for  witness- 
es for  a  defendant  in  a  criminal  case,  who  is 
acquitted. 

Appeal  from  city  conrt  of  Birmingham; 
vraiiam  W.  WilkenxMi,  Jadge. 

Petition  br  WUllam  M.  Burgin,  Jr.,  for 
writ  of  mandamus  to  Kenneth  F.  Hawkins, 
treasurer  of  Jefferson  county,  Ala.,  to  com- 
pd  him  to  register  and  pay  a  dalm  for  cer- 
tain fees  in  a  criminal  case,  due  plaintiff  as 
clei^  of  the  criminal  court  of  such  county. 
From  a  Judgment  granting  a  motion  to  quash 
the  writ,  petitioner  appeals.     Affirmed. 

The  petition  alleged  that  appellant  was  the 
clerk  of  the  criminal  court  of  Jefferson  coun- 
ty; that  one  Bums  was  indicted  In  said  court 
ior  murder,  and  was  tried  and  acquitted  by 
the  Jury;  that  the  petitioner,  as  clerk  of 
said  court,  issued  a  number  of  subpoenas, 
at  the  request  of  said  Bums,  for  witnesses 
on  his  behalf,  for  the  issuance  of  which 
subpoenas  he  was  entitled  to  certain  fees; 
that  he  made  affidavit  to  the  Itemized  ac- 
count of  these  fees,  as  required  by  law,  and 
presented  such  account  to  Kenneth  F.  Haw- 
kins, who  was  at  that  time  treasurer  of  said 
county,  and  requested  that  he  (Hawkins) 
number  and  register  the  same,  and  pay  1^ 
in  It|  order,  oat  of  the  fine  and  forfeiture 
fund  In  his  bands  as  said  treasurer,  and 
that  the  said  Hawkins,  as  such  treasurer,  re- 
fused to  do  so.  Tbe  petitioner  therefore 
prayed  "for  a  rule  on  the  said  Kenneth  F. 
Hawkins,  as  treasurer  of  said  county,  com- 
manding him  to  show  cause  why  a  manda- 
mus should  not  Issue,  requiring  him  to  nimi- 
ber  and  register  the  said  claim  of  petitioner, 
and  pay  the  same.  In  its  order,  oat  of  the 
fine  and  forfeiture  fund  of  said  county  in 
his  bands,  and  that,  upon  the  hearing  there- 
of, said  mandamus  be  granted,  or  that  pe- 
titioner have  such  other,  further,  or  different 
relief,  or  other  remedial  writ,  as  in  law  he 
may  be  entitled  to  In  the  premises."  In  ac- 
cordance with  this  prayer,  the  alternative 
writ  or  rule  nisi  was  issued,  citing  the  said 
Hawkins  to  appear  and  show  cause,  if  any, 
why  the  order  prayed  for  In  said  petition 
should  not  be  granted.  This  writ  recited  the 
ffllng  of  the  petition  by  said  Burgin,  and 


also  to  the  several  all^atlons  contained  In 
the  said  petiti(»t.  The  respondent  appeared, 
and  moved  to  quash  tbe  writ  on  several 
grounds,  the  principal  of  which  were  (1) 
that  the  notice  did  not  require  the  defendant 
to  do  the  act  prayed  for,  or  show  cause  why 
It  should  not  be  done;  (2)  because  the  man- 
date of  said  rule  nisi  does  not  give  the  de- 
fendant an  opportunity  to  comply  vrlth  said 
writ;  (3)  because,  according  to  the  mandate 
of  said  notice,  the  defendant  is  required  to 
do  an  act  not  authorised  by  law.  The  motion 
to  quash  was  granted  by  the  court,  to  which 
mllag  petitioner  duly  excepted. 

White  ft  Hooze,  for  appelant  B.  Bf.  Al- 
len, tar  appeUea 

STONE,  0.  X  Our  statutes  maintain  a 
marked  distinction  between  costs  Incurred 
for  the  state  in  state  prosecutions  and  those 
incurred  for  and  by  the  defense.  Code  1886, 
f  4887.  As  illustrative  of  this  fact,  costs  in- 
curred by  the  state  are  taxable  against  the 
defendant  on  conviction,  and  become  so  mudi 
a  part  of  the  penalty  or  punishment  as  that 
the  defendant  may  be  sentenced  to  hard 
labor  for  their  payment;  and,  in  the  event 
the  punishment  be  only  a  msmey  fine,  or 
fine  and  costs,  the  defendant  may  obtain  his 
liberty  by  confessing  Judgment  with  sure- 
ties for  fine  and  costs.  But  ttiis  confessed 
Judgment  does  not  include  tbe  costs  Incurred 
by  the  defendant  The  latter  Is  only  a  per- 
sonal, contract  debt,  and  cannot  be  enforced 
by  restraint  of  defendant's  liberty.  ttiI]  v. 
White,  1  Ala.  576;  Carville  v.  Reynolds,  9 
Ala.  969;  Bradley  v.  State,  69  Ala.  318; 
Tolbert  r.  State,  S7  Ala.  27,  6  South.  284; 
BaUey  v.  State,  87  Ala.  44,  6  South.  398.  In 
Bradley's  Case,  Brlckell,  G.  J.,  speaking  for 
the  court,  said:  "If  the  defendant  is  caa- 
victed,  the  compaisation  claimed  by  his  wit 
nesses,  and  certified  by  the  derk,  becomes 
part  of  the  costs,  in  which  he  is  amerced 
by  the  general  Judgment  for  costs.  It  is 
taxed  as  costs,  and  collected  by  the  sheriff 
for  the  use  of  the  witnesses.  This,  however, 
does  not  change  the  natiue  or  character  of 
the  compensation.  It  is  simply  a  debt,— a 
due  to  the  witness  from  the  defendant  for 
services  performed  at  his  instance.  Of  the 
debt  the  certlflcate  of  the  derk  is  evidence, 
upon  which  an  action  at  law  will  lie  imme- 
diately, though  the  cause  is  pending  and  un- 
determined. For  such  debt,  though  it .  is 
taxable  as  costs,  the  statute  cannot  be  con- 
strued as  subjecting  the  defendant  to  hard 
labor.  It  is  only  the  costs  incurred  by  the 
state,  or  to  which  the  state.  If  it  were  Uable 
for  costs,  could  be  subjected,  for  the  pay- 
ment of  which  a  convict  may  be  compelled 
to  labor.  These  do  not  include  costs  in- 
curred by  the  defendant  In  making  defense, 
whether  the  compensation  of  witnesses  or 
the  fees  of  officers  of  court  for  services  ren- 
dered to  him."  So,  in  Cohen  v.  Gdeman,  71 
Ala.  496,  speaking  of  services  rendered  by 
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the  sheriff  in  summoning  witnesses  for  a  de- 
fendant who  had  been  conylcted  and  was 
Insolvent,  we  said:  "Such  services  are  ren- 
dered for  the  defendants,  and  must  be  paid 
for  by  them.  They  are  not  a  charge  against 
the  fine  and  forfeiture  fund."  Bilbro  v. 
Drakeford,  78  Ala.  318.  In  Bowen  v.  State, 
12  South.  808,  we  said:  "The  word  'cost,' 
for  which  a  person  convicted  may  be  sen- 
tenced to  hard  labor,  has  been  Judicially  de- 
clared. It  includes  all  costs,  including  of- 
ficers' fees.  Incurred  In  behalf  of  the  state. 
It  does  not  include  fees  due  witnesses  sum- 
moned on  behalf  of  defendant,  or  cost  in- 
curred by  blm  In  making  his  defense."  In 
State  V.  Coleman,  73  Ala.  550,  we  defined 
the  fine  and  forfeiture  fund  of  the  counties 
"as  a  fund  accruing  from  pecuniary  penal- 
ties and  punitive  impositions  incurred  by 
defendants  in  the  enforcement  of  criminal 
prosecutions,  in  the  nature  of  profits  arising 
from  our  system  of  criminal  procedure." 
Tills  fund  is  set  apart  to  meet  those  occur- 
ring and  recurring  liabilities  which  will  be 
encountered  In  the  administration  of  the 
criminal  law;  and,  throughout  this  entire 
proceeding,  a  distinction  has  been  maintain- 
ed between  those  expenses  which  have  been 
incurred  at  the  instance  of  the  state  and 
those  incurred  for  the  defense.  Hence,  in 
section  4887  of  the  Code  it  is  declared  that 
the  fees  of  witnesses  subpoenaed  for  the 
state  are  made  a  charge  mi  the  fine  and  for- 
feiture fund  "when  the  defendant  is  not 
convicted,"  and  In  several  other  enumerated 
categories,  but  no  provision  is  made  for  such 
payment  to  witnesses  summoned  for  defend- 
ant Can  a  reason  be  assigned  for  paying 
the  derlis  and  sheritts  for  services  render- 
ed in  Issuing  and  serving  subpoenas  for  wit- 
nesses at  the  Instance  of  defendants,  which 
does  not  apply  with  equal  force  to  the  pay- 
ment of  witnesses  themselves,  who  may  be 
so  summoned  and  required  to  attend  ?  Again : 
Under  the  authorities  supni,  the  state  is 
without  power  or  authority  to  secure  the 
payment  of  cleite'  and  sheriffs'  fees  for 
summoning  witnesses  for  defendants  in  state 
cases,  either  by  Judgment  confessed  with 
sureties,  or  by  sentence  to  hard  labor  for 
the  county.  Would  it  not  be  strange  and  in- 
consistent to  hold  that  the  fine  and  forfeiture 
fund  is  responsible  tor  these  costs  In  -cases 
in  which  the  state  fails  to  convict,  while  in 
case  of  conviction  the  liability  is  only  a  per- 
sonal debt  aa  the  defendant,  collectible  only 
as  he  can  be  compelled  to  pay  his  other  con- 
tract debts?  Why  secure  the  payment  whai 
the  state  fails,  and  yet  leave  Its  payment  un- 
secured when  the  convicted  defendant  can- 
not, by  reason  of  bis  Insolvency,  be  compel- 
led to  pay  these  officers  for  the  services  they 
have  rendered  him  at  his  request?  Section 
4870  of  the  Code  Is  very  comprehensive  In 
its  terms,  but  we  cannot  consent  to  give  them 
an  interpretation  which  would  worlc  the  In- 
equality pointed  out  above.  We  adhere  to 
our  former  rollngs.     Bradley  t.   State,  09 


Ala.  318;    Cohen  v.  Ooleman,  71  Ala.  4S6; 
Bowen  v.  State,  (Ala.)  12  South.  808. 
Affirmed. 


JONES  V.  STATE. 


OOO  Ala.   8S) 


(Supreme  Court  of  Alabama.   Feb.  8,  1894.) 

lUJtOAI,  SaLB  or  LiQCOR — EVIDEKCB — ^ISSTBCC- 
TION8. 

1.  On  a  trial  for  selling  intoxicants  to  a 
person  of  icnown  intemperate  habits,  such  per- 
son may  be  asked  if  he  has  not  l>een  arrested 
by  the  marshal  for  drunkenness;  the  qiiestiou 
not  l>eing  objectionable  on  the  ground  tliat 
"there  is  better  evidence  of  the  fact,"  as  a  mar- 
shal may  make  an  arrest  without  warrant. 

2.  The  phrases,  "beyond  a  reasonable 
donbt,"  and  ''to  a  moral  certainty,"  are  the  le- 
gal equivalent  of  each  other. 

3.  On  such  trial,  a  charge  making  it  requi- 
site to  conviction  "that  defendant  knew  at  the 
time  of  the  sale  to  T.  that  T.  was  a  man  of 
'known'  intemperate  habits,"  was  properly  re- 
fused, as  misleading,  since  it  was  only  necessary 
that  defendant  should  know  that  he  was  a 
man  of  intemperate  habits  to  constitute  the 
Crime. 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; John  R.  Tyson,  Judge. 

Dock  Jones  was  convicted  of  selling  Intoxi- 
can  to  a  man  of  known  Intemperate  liabits, 
and  appeals.    Affirmed. 

The  testimony  for  the  state  and  the  de- 
fendant was  In  conflict  as  to  whether  Bill 
Turner,  the  man  to  whom  the  liquor  was 
sold,  was  known  to  be  a  man  of  intemperate 
habits.  The  only  ruling  of  the  court  upon 
the  evidence  is  sufficiently  shown  in  the  opin- 
ion. Upon  the  introduction  of  all  the  evi- 
dence the  defendant  requested  the  court  to 
give  the  following  written  charge,  and  duly 
excepted  to  the  court's  refusal  to  give  the 
same:  "The  court  charges  the  Jury  that  be- 
fore they  can  find  the  defendant  guilty  they 
must  believe  three  things  to  a  moral  certainty 
and  beyond  a  reasonable  doubt:  First,  that 
the  defendant  sold  the  liquor  to  Mr.  Turner; 
second,  that  Mr.  Turner  was  a  man  of  known 
Intemperate  habits;  third,  that  the  defendant 
knew  at  the  time  of  the  sale  to  Mr.  l\imer 
that  Turner  was  a  man  of  known  Intemper- 
ate habits.  And  I  charge  you  that  if  the 
state  has  not  proven  these  three  things  to 
a  moral  certainty  and  beymid  a  reascHiable 
doubt,  then  you  muat  find  the  defendant  not 
guilty." 

G&mble  &  Bricken,  tot  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  toe  the  State. 

STONE,  C.  J.  Defendant  was  indicted  for 
"selling  or  giving  spirituous,  vinous,  or  malt 
liquors  to  Bill  Turner,  a  man  of  known  in- 
temperate habits,  and  not  upon  the  prescrip- 
tion of  a  physician."  Code  1886,  f  4038.  Bill 
Turner  was  on  the  stand  as  a  witness  for 
the  prosecution,  and  was  asked,  "Have  you 
not  been  frequently  arrested  by  the  marshal 
of  the  town  of  Luveme,  here,  tor  getting 
drunk?"  This  question  was  objected  to  by 
defendant,  the   ground    stated    being    tbat 
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"there  Is  better  evIdHice  of  the  fact,  If  It  be 
a  fact"  The  objection  was  overruled,  the 
-.vitnesa  required  to  answer,  and  defendant  ex- 
cepted. It  Is  not  shown  in  the  record  that  any 
warrant  or  written  authority  was  necessary 
to  authorize  the  marslial  of  the  town  tb  arrest 
an  offender  against  the  by-laws  of  the  corpo- 
ration, who  was  in  the  actual  commission  of 
such  offense  in  his  presence.  It  Is  alike  the 
iHw  and  common  knowledge  that  such  officers 
may  arrest  without  warrant,  either  to  pre- 
nerve  peace  and  good  order,  or  to  prevent  a 
t'^reatened  ylolation  of  the  law.  "Officers 
who,  by  virtue  of  their  office,  are  conserva- 
tors of  the  peace,  have  at  common  law  the 
right  to  arrest  without  warrant  all  persons 
who  are  guilty  of  a  breach  of  the  peace  or 
other  violations  of  the  criminal  laws  in  their 
presence."  1  Am.  &  Eng.  Enc.  Law,  734, 
and  citations.  The  officer  may  arrest  upon 
seeing  such  acts  as  show  a  reasonable  ground 
for  making  the  arrest;  and  an  act  done  in 
his  presence  which  is  violative  of  a  general 
law,  or  of  a  municipal  ordinance,  or  which 
reasonably  threatens  such  violation,  author- 
izes arrest  without  warrant  Id.;  Com.  v. 
Cheney,  141  Mass.  102,  6  N.  E.  724;  ©'Con- 
ner V.  Bucklln,  59  N.  H.  5S9.  But  this  ques- 
tion Is  expressly  settled  by  statute  In  this 
state.  Code  1886,  i  4260;  Martin  v.  State, 
89  Ala.  115,  8  South.  23;  Hayes  T.  Mitchell, 
69  Ala.  452.  There  is  nothing  in  this  excep- 
tion. 

The  bill  of  exceptions  affirms  that  it  con- 
tains all  the  testimony  bearing  on  the  ques- 
tions raised.  Defendant  himself  testified  that 
he  made  the  sale  to  Bill  Turner  for  which 
he  was  indicted,  and  there  was  no  testimony 
from  any  quarter  tending  to  show  a  gift  of 
"spirituous,  vinous,  or  malt  liquors"  to  Bill 
Turner.  So,  if  the  defendant  had.  In  this 
transaction,  violated  the  statute,  it  was  by  a 
sale,  not  by  a  gift  The  contested  questions 
before  the  Jury  were  whether  Bill  Turner 
was  a  man  of  intemperate  habits,  and  wheth- 
er knowledge  of  that  habit  was  sufficiently 
carried  home  to  the  defendant  In  Tatum  v. 
State,  63  Ala.  147,  we  declared  what  were 
the  constituents  of  this  offense,— a  sale  or 
gift  to  a  person  of  intemperate  habits,  and 
knowledge  in  the  seller  or  giver  of  such  in- 
temperate habits.  These  three  facts  must  be 
proved  to  authorize  a  conviction.  See,  also. 
Smith  V.  State,  55  Ala.  1;  Collins  v.  Jones, 
83  Ala.  365,  3  South.  591;  Lane  v.  State,  85 
Ala.  11,  4  South.  730.  We  also  declared  the 
measure  of  proof  which  the  law  requires  be- 
fore conviction  of  a  criminal  offense  can  be 
had.  The  Jury  must  be  convinced  beyond  a 
reasonable  doubt  Such  Is  the  rule  in  all 
criminal  prosecutions,  from  the  highest  to  the 
lowest.  Coleman  v.  State,  59  Ala.  52;  Chllds 
V.  State,  58  Ala.  349;  Tatum  v.  State,  63  Ala. 
147;  Farrish  v.  State,  Id.  164;  Wharton  v. 
State,  73  Ala.  366;  McKleroy  v.  State,  77 
Ala.  95;  Kidd  v.  State,  83  Ala.  58,  3  South. 
442;  Lane  v.  State,  85  Ala.  11,  4  South.  730; 
RU^  y.  State,  88  Ala.  188,  7  South.  104;  Lit- 


tle V.  State,  88  Ala.  99,  8  South.  82;  Pierson 
V.  State,  (Ala.)  13  South.  550.  And  in  sever- 
al of  these  rulings  we  have  declared  that  the 
two  phrases,  "beyond  a  reasonable  doubt" 
and  "to  a  moral  certainty,"  are  the  legal 
equivalents  of  each  other.  As  we  have  said, 
there  was  neither  proof  nor  pretense  that  the 
transaction  out  of  which  this  prosecution 
grew  was  a  gift  Charges  should  be  varied 
In  their  phraseology  so  as  to  accommodate 
them  to  the  tendencies  of  the  testimony. 
There  being  nothing  in  the  testimony  tending 
to  prove  a  gift.  It  was  not  necessary  to  in- 
clude that  inquiry  in  the  hypothesis  of  the 
charge.  If  there  was  no  sale,  there  was  no 
testimony  that  could  lead  to  a  conviction. 

Charge  No.  1  asked  by  defendant  was  re- 
fused by  the  court,  and  the  refusal  excepted 
to.  Did  the  court  err  in  this?  The  third 
constituent  of  the  offense  charged  In  this 
case,  as  we  classified  them  in  the  Tatum 
Case,  supra,  is  "that  at  the  time  the  seller 
or  giver  knew  the  person  to  whom  he  fur- 
nished the  liquor  was  of  intemperate  habits." 
His  (the  dealer's)  knowledge  was  and  is  the 
essential  Inquiry  in  this  a^ect  of  the  ques- 
tion. His  knowledge  made  good  this  part  of 
the  charge,  whether  any  one  else  knew  it  or 
not  This  third  element  or  constituent  of  the 
offense,  as  expressed  in  the  charge  requested, 
is  In  this  language:  "(3)  That  defendant 
knew  at  the  time  of  the  sale  to  Mr.  Tm-ner 
that  Turner  was  a  man  of  known  intemi)er- 
ate  habits."  The  word  "known"  in  this  sen- 
tence is  out  of  place.  It  was  only  necessary 
that  the  seller  should  have  such  knowledge 
to  constitute  bis  guilt  Employed  as  it  was, 
it  was  calculated  to  create  the  impression 
that  It  was  necessary  that  this  intemperate 
habit  had  become  known  to  others,  or  to  the 
public,  before  the  seller  could  be  found  guil- 
ty of  selling  to  a  person  of  Tnlemperate  hab- 
its. The  charge  was  liable  to  confuse,  was 
calculated  to  mislead,  and  was  rightly  refus- 
ed. There  is  no  error  in  the  record.  Affirm- 
ed. 


O02  Ala.   339) 

BRAKE  V.  CUBD-SINTON  MANUF'G  CO. 

(Supreme  Court  of  Alabama.    Feb.  8,  1894.) 

Gakxisuhent — Contest  op  Answeb  —  Judgment 
—Requisites. 

1.  Under  Code  1886,  {  2981,  providing  that 
plaintiff  or  his  attorney  may  controvert  the  an- 
swer of  a  garnishee  by  making  oath  that  he  be- 
lieves the  answer  untrue,  a  contest  of  a  gar- 
nishee's answer  cannot  be  based  on  an  nnveri- 
fied  traverse  thereof. 

2.  Under  Code  1886,  S  2981,  the  time  al- 
lowed plaintiff  to  contest  the  answer  does  not 
extend  beyond  the  term  at  which  the  answer 
is  made,  unless  the  court  at  that  time  grant  fur- 
ther time. 

3.  A  judgment  against  a  garnishee,  which 
fails  to  recite  the  fact  and  amount  of  the  judg- 
ment against  defendant,  is  defective. 

Appeal  from  circuit  court  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  the  Curd-Sinton  Manufacturing 
Company  against  R.  D.  Jones  on  a  money  de- 
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maad.  niere  was  a  Judgment  for  plaintiff, 
and  X  Ik  Brake  was  summoned  as  garnishee. 
From  a  Judgment  against  lilm  as  garnishee, 
Brake  appeals.    Reversed. 

Noble  Smlthson  and  Oabanles  &  Weakley, 
for  appellant    Lane  &  White,  for  appellee. 

HABALSON,  J.  The  appellee  brought  suit 
in  the  circuit  court  of  J^erson  county, 
against  R.  D.  JcHiea,  on  a  money  demand, 
and  in  aid  of  that  suit,  garnished  J.  L. 
Brake,  the  appellant  Dio'e  is  no  bill  of  ex- 
ceptions in  the  case.  It  is  brought  here  for 
review,  for  errors  apparent  on  the  record. 
Tbe  record  discloses  an  answer  filed  by  the 
garnishee,  on  the  9th  day  of  January,  1800. 
It  denies  any  indebtedness  by  garnishee  to 
defendant  Jones.  It  also  appears  ftom  the 
record,  that  plalntllf,  appellee  here,  by  its 
attorneys,  on  the  6th  of  February,  1880,  filed 
a  paper  in  the  cause,  styled,  "Traverse  ot 
answer  of  J.  L.  Brake^  Garnishee,"  which 
seta  up  that  the  answer  of  the  garnishee  is 
untrue,  and  points  out  the  respect  in  which 
it  is  untrue,  and  concludes  by  asking  that  an 
issue  be  made  up  "to  try  whether  said  gar- 
nishee was  indebted  to  said  defendant  at  the 
time  of  the  service  of  said  garnishment  or  at 
the  time  of  making  of  said  answer,  oe  at 
any  time  intervening  the  service  of  said  gar- 
nishment [and]  making  said  answer."  This 
traverse  of  the  answer  was  not  verified  by 
the  affidavit  of  any  officer  or  agent  of  the 
plaintiff  cwporation,  but  is  simply  signed  by 
Lane  &  White,  without  more.  The  Ckxle, 
section  2981,  provides  that  "the  plaintiff,  his 
agent  or  attorney,  may  controvert  the  an- 
swer of  the  garnishee,  by  making  oath,  at 
the  term  the  answer  Is  made,  that  he  be- 
lieves it  to  be  untrue;  and  thereupon,  an  is- 
sue must  be  made  up,  under  the  direction  ot 
the  court  in  which  the  plaintiff  must  allege 
In  what  respect  the  answer  Is  untrue."  No 
issue,  so  far  as  appears,  was  made  up  be- 
tween the  plaintiff  and  the  garnishee,  at  the 
term  of  the  court  at  which  the  answer  was 
made,  or  at  any  other  time.  On  the  24th 
of  October,  1892,  nearly  two  years  after  the 
filing  of  the  answer,  denying  indebtedness, 
and  without  anything  more  than  has  been 
above  recited,  on  motion  of  the  plaintiff,  the 
court  rendered  a  Judgment  by  default  against 
the  garnishee,  as  in  a  suit  on  an  open  ac- 
count where  the  defendant  failed  to  appear 
and  plead,  and  proceeded  without  the  Inter- 
vention of  a  Jury,  to  hear  evidence,  and  as- 
sessed the  plaintiff's  damages  at  $237.82,  for 
which  amount  and  costs  of  the  proceeding, 
the  Judgment  against  the  garnishee  was 
rendered.  These  proceedings  were  fatally 
defective  The  paper  filed  looking  to  a  con- 
test of  the  garnishee's  answer,  was  insuffi- 
cient for  that  purpose,  if  toe  no  other  reason, 
for  the  all-sufficient  one,  that  it  was  not  veri- 
fied, as  the  statute  requires.  Code,  |  2981; 
Donald  V.  Nelson,  10  South.  817.  The  time  al- 
lowed the  plaintiff  to  contest  under  this  pro- 


vision of  the  Code,  does  not  extend  beymd 
the  term  at  the  court  at  which  the  answer 
is  made,  unless  the  court  at  tliat  time,  grant 
further  time  within  which  the  contest  may 
be  Instituted;  and  without  sudi  an  order, 
the  garnishee  cannot  be  compelled  to  Join  In 
an  issue  at  a  subsequent  term,  unless  he 
has  expressly,  or  by  implication,  waived  bis 
right  to  a  discharge.  Gross  v.  Spillman,  93 
Ala.  170,  8  South.  362;  McDanld  v.  Reed. 
12  Ala.  616;  Lockhart  v.  Johnson,  9  Ala. 
223;  Graves  ▼.  Cooper,  8  Ala.  811.  Undsay 
T.  Morris,  (at  the  last  term,)  13  South.  619, 
when  properly  interpreted.  Is  not  In  conflict 
with  these  n^lings.  Hie  Judgment  rendered 
against  tiie  garnishee  is  farther  defective  and 
erroneous,  in  that  it  falls  to  recite  the  fact 
and  amount  of  a  Judgment  against  the  de- 
fendant Chambers  ▼.  Yamell,  37  Ala.  400; 
Faulks  V.  Heard,  31  Ala.  516;  Ounn  v.  How- 
ell, 27  Ala.  676;  Whorl«y  v.  Railroad  Co.,  72 
Ala.  20.  The  Judgment  Is  reversed,  and  an 
order  wQl  be  here  entered,  discharging  the 
garnishee.    Reversed  and  rendered. 


(Ul  Ala.  *in 

SCHEUER  et  al.  v.  GOETTKR  et  al. 

(Supreme  Court  of  Alabama.    Feb.  8,  1894.) 

Tbovbu  and  Contersion — Rescission  of  8u.e— 

RbOOVBKT  AOAIRBT  BOBSEgDEXT  FORCHASER. 

To  entitle  Bellers  of  goods  to  rescind  the 
sale  becanae  of  fraud  by  the  buyer,  and  to  re- 
cover in  trover  against  a  subseijueDt  purchaser, 
the  original  sellers  must  prove,  not  only  the 
fraud,  but  that  the  subsequent  purchaser  knew 
of  it  or  of  such  facts  as  would  put  a  reasonable 
man  on  Inquiry;  and  a  charge  that  the  original 
sellers  might  recover  if  their  buyer  sold  the 
goods  to  defraud  his  creditors,  and  his  pnr- 
diasers  participated  in  the  fraud,  is  error. 

Appeal  from  circuit  court  Barbour  coun- 
ty; J.  U.  Carmlcbael,  Judge. 

Trover  by  Goetter,  Weil  &  Co.  against  B. 
Scheuer  &  Bro.  to  recover  damages  for  the 
alleged  conversion  of  certain  goods.  Judg- 
ment for  plaintiffs,  and  defendants  appeal 
Reversed. 

On  the  trial  of  the  cause,  as  is  shown  by 
the  bill  of  exceptions,  the  testimony  for  the 
plaintiffs  tended  to  show  that  one  J.  M. 
Bradley,  who  was  engaged  in  the  millinery 
and  dry-goods  business  In  Eufaula,  bought 
from  Goetter,  Well  &  Co.,  In  July,  1891,  dry 
goods,  on  credit  amounting  to  several  hun- 
dred dollars;  that  said  Bradley  never  paid 
for  said  goods,  or  any  part  thereof;  and 
that  about  the  time  of  sold  purchase,  in  Au- 
gust or  September  of  the  same  year,  he  pur- 
chased from  otha  wholesale  merdiants 
goods  amounting  to  several  thousand  dollars, 
for  which,  or  any  part  of  wliich,  said  goods, 
he  had  never  paid,  except  about  $160;  that 
about  the  time  said  Bradley  made  the  pur- 
chase from  the  plaintiffs,  Goetter,  Weil  ft 
Co.,  he  was  not  able  to  pay  what  debts  were 
then  due,  and  asked  an  extension  of  an  older 
debt  whidi  was  due  at  that  time,  and  that 
the  only  property  said  Bradley  owned  was 
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hla  Btock  of  merchandlae;  that,  at  the  time 
of  tbe  purcboae  from  the  plaintlfTs,  he  did 
not  make  any  statement  as  to  his  financial 
condition,  or  tell  them  about  asking  an  ex- 
tension  from  one  of  his  creditors.  The  plain- 
tiffs Introduced  other  evidence  showing  that 
the  said  Bradley,  some  time  after  the  1st  of 
November,  1891,  made  a  sale  of  most  of  his 
dry  goods  to  the  defendants,  B.  Scheuer  & 
Bro.,  at  60  cents  oh  the  dollar  of  the  original 
cost  of  said  goods;  that  the  defendants  went 
into  Immediate  possession  of  said  goods; 
and  that  the  sale  was  made  at  night  It 
was  also  shown  that  the  goods  purchased  of 
the  plaintiffs,  which  were  sold  by  Bradley 
to  the  defendants,  were  reasonably  worth  85 
cents  on  the  dollar  of  the  original  cost.  The 
testimony  for  the  defendants  tended  to  show 
that  the  said  Bradley  offered  to  sell  them 
the  stock  of  goods  at  65  cents  on  the  dollar, 
after  telllns  them  that  he  wished  to  go  out 
of  the  dry-goods  business;  that  in  reply  to 
this  proposition  the  defendants  offered  him 
60  cents  on  the  dollar,  which  was  accepted 
by  said  Bradley;  that  the  sale  was  made  on 
Saturday  night,  and  the  Inventory  taken, 
and  the  stock  of  dry  goods  purchased  was 
taken  possession  of  on  the  following  Monday 
morning.  This  being  all  the  evidence,  the 
court,  at  the  request  of  the  plaintiffs,  gave 
the  following  written  charges:  (1)  "If  the 
Jury  believe  trom  the  evidence  in  this  case 
that,  at  the  time  Bradl^  purchased  the 
goods  from  the  plalntifBs,  he  (Bradley)  was 
insolvent,  and  that  he  had  no  reasonable  ex- 
pectation of  being  able  to  pay  for  the  goods 
sold  him,  and  that  he  Intentionally  con- 
cealed his  flnanfdal  condition  from  the  plain- 
tiffs, then  the  plaintiffs  had  the  right  to  re- 
scind said  sale;  and  if  the  jury  further  be- 
lieve from  the  evidence  that,  at  the  time  B. 
Scheuer  &  Bro.  bought  the  goods  from 
Bradley,  Bradley  intended  to  sell  the  goods 
for  cash,  and  use  the  proceeds  from  said 
sale  for  his  own  benefit,  and  to  put  the 
goods  out  of  the  reach  of  his  creditors,  and 
that  B.  Scheuer  &  Bro.  knew  of  that  inten- 
tion, or  were  in  possession  of  such  informa- 
tion as  to  put  them  on  Inquiry,  which.  If 
followed,  would  have  led  to  the  discovery  of 
such  intention,  then  such  sale  to  Scheuer  & 
Bro.  would  be  fraudulent  In  law,  although 
Scheuer  &  Bro.  may  have  paid  full  value  for 
the  goods.  And,  If  the  jury  believe  all  of 
these  facts  troxa  the  evidence,  your  verdict 
will  be  for  the  phiintiffs."  (2)  "The  Jury 
can  look  to  the  facts,  if  they  be  facts  from 
the  evidence,  that  the  sale  was  completed  at 
night,  that  the  doors  were  closed,  that  a  re- 
tall  mwchant  was  selling  in  a  lump  the  bulk 
of  his  stock,  that  the  sale  was  made  at  50 
cents  on  the  dollar,  in  connection  with  all 
the  otixer  evidence  in  this  case,  to  see  wheth- 
er the  sale  to  Scheuer  &  Bro.  was  bona  fide, 
in  good  faith.  And,  if  the  Jury  believe  from 
the  evidence  that  said  sale  was  not  bona  fide, 
then  your  verdict  will  be  for  the  plaintiffs. 
If  you  further  find  from  the  evidence  that 


Bradley,  at  the  time  he  purchased  the  goods 
from  the  plaintiffs,  was  insolvent  or  in  fall- 
ing circumstances;  that  he  had  no  reason- 
able expectation  of  being  able  to  psy  for 
said  goods,  or  did  not  Intend  to  pay  for 
them;  and  that  he  (Bradley)  intentionally 
concealed  from  plaintiffs  his  financial  condi- 
tion." The  defendants  separately  excepted 
to  the  giving  of  each  of  these  charges,  and 
also  excepted  to  the  court's  refusal  to  give 
the  following  charge  requested  by  them: 
"EvtiU  though  the  Jury  may  believe  from  the 
evidence  that  Bradley  was  insolvent  at  the 
time  of  the  purchase  from  the  plaintiffs,  and 
had  no  reasonable  expectation  of  paying  for 
the  goods  purchased,  then  they  must  find  for 
the  defendants,  unless  the  evidence  reason- 
ably satisfies  them  that  Bradley  made  some 
fraudulent  representations  to  the  plaintiffs 
at  the  time,  oe  Int^itlonally  concealed  from 
the  plaintiffs,  with  a  fraudulent  purpose,  his 
said  Insolvency,  and  a  want  of  a  reasonable 
expectation  to  pay  for  said  goods." 

S.  H.  Dent,  Jr.,  tw  appellants.  O.  h. 
CkMuer,  for  appellees^ 

HEAD,  J.  The  charges  given  for  plain- 
tiffs were  clearly  erroneous.  Plaintiffs  claim- 
ed title  to  the  goods  by  reason  of  an  asserted 
rescission  of  a  sale  thereof  which  they  had 
previously  made  to  Bradley,  on  account  .of 
fraud  alleged  to  have  been  practiced  by 
Bradley  upon  plaintiffs.  Inducing  them  to 
make  the  sale.  Bradley  had  sold  and  de- 
livered the  goods  to  defendants,  who  claimed 
to  have  purchased  without  notice  of  any 
fraud  that  may  have  been  committed  by  hint 
in  his  purchase  from  his  vendors,  the  plain- 
tiffs. It  Is  settled  law  that  to  entitle  a  seller 
of  goods  to  rescind  the  sale  on  the  ground 
of  fraud  practiced  upon  him  by  the  buyer. 
Inducing  the  sale,  and  recover  In  detinue  or 
trover  against  a  subpurchaser  who  shows  that 
he  paid  value  for  the  goods,  he  (the  original 
seller)  must  prove,  not  only  the  fraud  perpe- 
trated upon  him  by  his  vendee,  by  which  he 
was  Induced  to  make  the  sale,  but,  further, 
that  the  defendant  (the  subpurchaser)  had 
notice  of  that  fraud  at  the  time  he  paid  value 
for  the  goods,  or  of  such  facts  as  would  put 
a  reasonable  man  on  inquiry  which,  if  fol- 
lowed up,  would  lead  to  such  notice.  The 
charges  in  question  Ignore  entirely  this  es- 
sential of  notice  on  the  part  of  the  subpur- 
chaser, and  substitute  therefor,  as  sufficient 
to  entitle  plaintiff  to  recover,  so  far  as  the 
question  of  notice  Is  concerned,  tbe  hypothe- 
sis that  the  original  vendee,  Bradley,  sold 
the  goods  to  defendants  with  Intent  to  de- 
fraud his  creditors,  and  that  defendants  par- 
ticipated In  that  intent.  That  Is  not  an  issue 
In  this  cause.  The  rights  of  Bradley's  cred- 
itors are  not  Involved  In  the  action.  Trover 
presupposes  title  In  the  plaintiff,  wltiiout 
which  there  can  be  no  recovery.  The  re- 
scission. If  effectual,  divested  all  title  out  of 
Bradley,  and  reinvested  It  in  plaintiffs  by 
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relation,  as  of  fbeir  original  ownership. 
They  then  could  no  long»  be  regarded  as 
creditors  of  Bradley.  They  are  not  now  pre- 
tending to  assert  any  rights  as  creditors. 
They  could  assert  none  In  this  form  of  pro- 
ceeding. It  Is  wholly  immaterial,  therefore, 
whether  fraud  upon  the  rights  of  creditors 
Infected  the  sale  of  Bradley  to  def^idants  or 
not  Plaintiffs'  rights  are  the  same,  with  or 
without  such  fraud.  We  do  not  say  that 
facts  going  to  eetablish  fraud.  In  that  connec- 
tion, may  not  be  evidentiary,  in  an  action 
of  trover,  like  this,  as  having  a  tendency  to 
show  fraud  in  the  original  purchase,  and  no- 
tice thereof  on  the  part  of  the  subpurchaser. 
Their  competency  for  that  purpose  will  de- 
pend upon  their  peculiar  nature,  and  connec- 
tion with  other  facts,  to  be  determined  as 
they  are  presented,  or  applied  by  appropriate 
Instructions.  Traywlck  v.  Keeble,  93  Ala. 
498,  8  South.  573;  Hornthall  v.  Schonefeld, 
79  Ala.  107;  Gohn  v.  StringfeUow,  (Ala.)  14 
South.  286.  The  charge  requested  by  the 
defendants  asserted  a  correct  legal  proposi- 
tion, and  ought  to  have  been  given.  Le 
Grand  v.  Banl£,  81  Ala.  123,  1  South.  460; 
Johnston  v.  Bent,  93  Ala.  160,  9  South.  160. 
Reversed  and  remanded. 


(im  Ala.   4B4) 

PLANTERS'  &  MERCHANTS'  BANK  et  al. 
T.  liAUOHEIMEHl  et  al. 

(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

Fbaudulent  Attacbmbnt  —  Enjoiniko  Saue  — 
Parties — Dissolution  op  Isjunotios. 

1.  Hie  court  may.  In  Its  discretion,  refuse  to 
dissolve  an  Injunction  on  the  filing  of  answers 
folly  denying  the  allegation  of  the  bill,  if  it  ap- 
pears that  greater  injury  may  be  caused  to  com- 
plainant by  its  dissolution  than  to  defendant 
by  its  continuance  till  final  bearing. 

2.  In  a  suit  by  creditors  of  an  insolvent  to 
enjoin  sales  under  fraudulent  attachments,  the 
insolvent  debtor  is  a  necessary  party. 

Appeal  from  chancery  court,  Dale  county; 
Jere  N.  Williams,  Judge. 

Suit  by  W.  H.  Laucheimer  &  Co.  and  oth- 
ers against  the  Planters'  &  Merchants'  Bank 
and  oth»«  to  have  enjoined  the  sale  of  a 
stock  of  goods  which  had  been  levied  upon 
under  attachments  issued  at  the  instance  of 
the  defendants.  From  a  decree  overruling 
a  motion  to  dissolve  the  temporary  injunc- 
tion defendants  appeaL    Affirmed. 

The  bill  is  In  the  nature  of  a  general  cred- 
itors' bill,  and  a  large  number  of  the  cred- 
itors of  D.  O.  May  are  made  parties  com- 
plainant. Some  of  these  complainants  are 
corporations,  some  are  partnerships,  and  oth- 
ers individuals.  The  complainants  averred 
in  the  bill  that  they  were  all  creditors  of 
the  said  D.  G.  May,  setting  out  the  amount 
of  said  May's  Indebtedness  to  each  of  them, 
respectively.  The  bill  further  avers  that 
the  Planters'  &  Merchants'  Bank,  and  one  J. 
T.  May,  who  is  a  brother  of  said  D.  6.  May, 
sued  out  attachments  against  the  said  D.  G. 
May,  on  November  6,  1893.    The  affidavit 


preceding  the  Issuance  of  said  attachments, 
recited  the  Indebtedness  of  the  said  D.  O. 
May  to  the  Planters'  &  Merchants'  Banlt, 
and  to  J.  T.  May,  respectively,  in  large 
amounts;  that  these  attachments  were  placed 
in  the  hands  of  W.  R.  Sims,  sheriff  of  Dale 
county,  with  instructions  not  to  levy  the 
said  attachments  unless  other  attachments 
were  about  to  be  sued  out  and  placed  in  his 
hands,  then  to  levy  theirs  first;  that  it  was 
agreed  and  understood  between  the  said  bank 
and  J.  T.  May  and  D.  G.  May  that  these  at- 
tachments were  to  be  sued  out  by  said  bank 
and  said  J.  T.  May,  and  were  to  be  levied  on 
D.  G.  May's  stock  of  goods  In  the  city  of  Ozaiii: 
and  at  Newton  in  Dale  county,  for  the  pur- 
pose of  giving  them  a  prior  lien  over  all 
other  creditors  of  the  said  D.  G.  May;  and 
that  in  pursuance  of  a  prior  agreement,  and 
the  fraudulent  collusion  on  their  part,  in 
which  the  sheriff,  W.  B.  Sims  participated, 
these  writs  of  attachment  were  levied  upon 
the  said  stocks  of  goods  of  D.  G.  May  on  No- 
vember 7,  1893,  Just  a  few  moments  before 
the  delivery  to  the  said  W.  R.  Sims,  as  sher- 
iff, of  the  several  attachments,  which  had 
been  sued  out  by  the  complainants  In  this 
bill;  and  that  such  levy  by  Sims,  the  sher- 
iff, was  in  furtherance  of  the  collusion  which 
was  made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  the  creditors  of  said 
D.  G.  May.  The  bill  very  fully  avers  the 
fraudulent  pmrposes  on  the  iwrt  of  D.  G. 
May,  and  the  Planters'  &  Merchants'  Bank 
and  J.  T.  May  to  give  the  said  bank  and  J. 
T.  May  a  prior  lien  on  the  goods  of  said  D. 
G.  May,  and  that  these  purposes  were  par- 
ticipated in  and  carried  out  by  W.  R.  Sims, 
the  sheriff.  It  was  further  averred  in  the 
blU  that  under  the  attachments  of  the  said 
bank  and  J.  T.  May,  W.  R.  Sims  had  levied 
upon  the  goods,  and  had  the  same  in  his 
possession,  and  was  about  to  dispose  of 
them  in  bxilk,  which  would  have  been  to  the 
great  detriment  of  all  of  the  complainants. 
The  bill  therefore  prayed  that  an  injunction 
be  Issued,  restraining  the  said  Planters'  & 
Merchants'  Bank,  and  the  said  J.  T.  May 
from  prosecuting  their  attachment  suits 
against  D.  O.  May  to  Judgment,  and  that  an 
injunction  issue  to  W.  R.  Sims,  enjoining 
him  from  the  sale  of  said  goods  undec  said 
attachments,  and  that  he  be  required  to  pay 
into  the  court  any  money  that  be  may  have 
obtained  as  the  result  of  the  levy  of  said 
attachments;  and  also  prayed  for  the  ap- 
pointment of  a  receiver.  The  court  decreed 
that  upon  the  complainants  entering  into  a 
bond  In  the  sum  of  $1,000,  conditioned  and 
payable  as  required  by  law,  an  Injunction  be 
Issued,  and  upon  the  execution  of  said  bond, 
as  was  directed  under  the  decree,  the  injunc- 
tion was  accordingly  Issued.  The  defend- 
ants ffied  sworn  answers  denying  all  the 
material  allegations  of  the  bill  In  reference 
to  fraud  and  collusion  on  their  part,  and  set 
up  the  bona  fide  indebtedness  of  the  said 
D.  G.  May  to  each  of  the  defendant  credit- 
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ors.  They  also  filed  a  special  plea  setting 
up  that  there  was  a  misjoinder  of  parties 
complainant.  In  that  some  of  the  complain< 
ants  were  cwporatlons,  some  of  them  part- 
nerships, and  some  of  them  Indlvldnals. 
The  defendants  moved  the  court  to  dissolve 
the  Injunction,  which  had  been  granted,  on 
the  ground,  that  the  bill  was  without  equity, 
and  upon  the  denials  of  the  answer.  Up<»i 
the  submission  of  the  cause  on  this  motion, 
the  chancdior  was  of  the  opinion  that  the 
motion  should  not  be  granted,  and  decreed 
that  said  motion  be  overruled.  The  decree 
In  this  behalf  is  here  assigned  as  error. 

Borders  &  Carmlchael  and  Graham  &  Stel- 
ner,  for  appellants.  Roberts  &  Martin,  for 
appellees. 

HARALSON,  J.  The  bill  In  this  case  con- 
tains all  the  necessary  averments  to  give  it 
equity.  It  is  not  distinguishable  in  princi- 
ple from  the  case  of  Cartwright  v.  Bamber- 
ger, 90  Ala.  405,  8  South.  264,  where  the 
merits  of  a  bill  of  this  character  are  fully 
discussed  and  passed  on,  and  we  deem  It 
unnecessary  to  repeat  here  what  was  said 
there.  See  also  Bamberger  v.  Voorhees, 
(Ala.)  13  South.  305.  There  is  no  merit  In 
the  special  plea  filed,  that  the  names  of  the 
individuals  composing  the  several  complain- 
ant firms  were  not  properly  set  out  in  the 
bill.  In  each  Instance,  the  names  of  the  In- 
dividuals composing  the  respective  firms 
were  given,  and  in  a  manner  fully  meeting 
the  requirements  of  the  rules  of  chancery 
pleading.  Reld  v.  McLeod,  20  Ala.  577; 
Ortez  V.  Jewett,  23  Ala.  662;  Couch  v.  At- 
kinson, 32  Ala.  633;  Landford  v.  Patton,  44 
Ala.  584;  Sims  v.  Jacobson,  51  Ala.  186; 
Moore  V.  Watts,  81  Ala.  265,  2  South.  278; 
Foreman  v.  Well,  (Ala.)  12  South.  816.  The 
answers  very  fully  denied  the  allegations  on 
which  the  equities  of  the  bill  rested;  but, 
there  were  several  ex  parte  affidavits  read 
on  the  trial  of  the  motion,  without  objection. 
In  support  of  the  allegations  of  the  bill. 
Whether  they  were  properly  admissible  or 
not.  If  they  had  been  objected  to.  It  Is  unnec- 
essary to  decide. 

We  are  not  satisfied  that  the  chancellor 
erred  in  denying  the  motion  to  dissolve. 
We  apprehend  he  chose  the  wiser  course  in 
not  granting  the  motion.  We  have  repeat- 
edly held,  that  on  a  motion  to  dissolve  an  in- 
junction, when  the  answer  contains  a  full 
and  complete  denial  of  the  material  allega- 
tions of  the  bill,  the  court  is  Invested  with 
wide  discretion  in  passing  on  the  question, 
in  the  exercise  of  which,  It  will  consider  and' 
balance  the  probable  resulting  damages  to 
the  respective  parties,  and  If  it  appear  that 
greater  injury  may  thereby  result  to  the 
complainant  than  to  the  defendant,  from 
continuing  the  writ  until  the  final  hearing, 
it  will  be  retained.  Such  seems  to  have 
been  the  case  here.  Harrison  v.  Yerby,  87 
Ala.  189,  6  South.  3;  Kinney  v.  Ensmlnger, 
87  Ala.  341,  6  South.  72;  Whitley  v.  Lumber 


Co.,  89  Ala.  497,  7  South.  810.  By  a  singular 
omission,  the  alleged  insolvent,  fraudulent 
debtor,  D.  Q.  May,  was  not  made  a  party  to 
the  bin.  He  was  a  necessary  party,  and  the 
cause  cannot  proceed  without  making  him 
one.    .Affirmed. 


(X02   Ala.    288) 

DB  LOACH  V.  ROBBINS. 

(Supreme  Coart  of  Alabama.    Feb.  8,  1894.) 

Execution— Alias  Writ— Saus  — Validity— Va- 
riance BETWEEN  EXECDTION  ASJ>  JuDOMENT  — 
Evidence  to  Correct. 

1.  An  execution  should  be  received  in  evi- 
dence to  8ui>port  a  sale  under  it  after  levy, 
though  it  vanes  in  some  respects  from  the  judg- 
ment, where  it  appears  from  the  whole  writ, 
and  Other  facts,  that  it  was  enforced  as  an 
execution  on  sucn  judgment. 

2.  Ad  execution  issued  after  10  years  from 
the  date  of  the  last  preceding  execution  is 
voidable  only,  and  a  sale  thereunder  will  be  sus- 
tained. 

3.  Parol  evidence  is  admissible  to  explain 
any  immaterial  variance  between  an  execution 
and  the  judgment  on  which  it  was  issued. 

4.  The  execution  docket  of  the  clerk  is  ad- 
missible to  identify  a  judgment,  and  to  con- 
nect with  it  an  execution  issued  thereon. 

5._A  sheriff's  sale,  when  made  under  two 
executions,  either  of  which  is  valid,  is  suffi- 
cient to  transfer  to  the  purchaser  the  execu- 
tion debtor's  title  to  property  sold. 

Appeal  from  circuit  court,  Monroe  county; 
7ame8  T.  Jones,  Judge. 

Statutory  real  action,  in  the  nature  of 
ejectment,  by  John  De  Loach  against  T.  J. 
Bobbins.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

The  plaintiff  proved,  that  he,  as  admin- 
istrator of  John  Blac^,  at  the  fall  term,  1868, 
of  the  circuit  court  of  Monroe  county,  re- 
covered a  judgment  against  the  defendant, 
T.  J.  Bobbins,  for  the  sum  of  $684.95,  be- 
sides costs  of  suits;  that  at  the  spring  term 
of  said  circuit  court,  1873,  one  John  B.  Colly 
recovered  a  judgment  against  defendant,  for 
the  sum  of  $239.53;  that  executions  were 
duly  Issued  on  each  of  these  judgments,  re- 
turnable to  the  next  term  of  the  court,  after 
their  rendition,  respectively.  The  date  of 
the  first-named  Judgment  was  mentioned  In 
the  original  execution  as  the  15th  of  Octo- 
ber, 1868,  and  that  of  the  CoUy  judgment,  in 
the  first  execution  Issued  on  It,  as  of  the 
24th  of  April,  1873.  These  executions  were 
numbered,  respectively,  2,774  and  4,573. 
Alias  executions,  Nos.  5,713,  5,853  and  423, 
issued  on  said  first-named  judgment,  on  the 
25th  October,  1876,  the  15th  May,  1877,  and 
the  9th  June,  1886,  respectively.  In  Nos.  5.713 
and  5,853,  the  date  of  the  Judgment  is  given 
as  the  13th  October,  1868.  In  No.  423,  issued 
on  the  9th  Jime,  1885,  the  Judgment  is  cor- 
rectly described  in  all  respects,  except  its 
amount  Is  stated  to  be  $684,  and  Its  date,  as 
the  20th  April,  1871.  Before  offering  the  last- 
named  execution,  with  Its  indorsements, 
showing  a  levy  on  the  lands  in  question, 
and  their  sale  by  the  sheriff  and  its  return 
to  the  olerk,  the  plaintiff.  In  order  to  Identify 
the  Judgment  in  evidence  as  the  one  men- 
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ttoned  In  said  execution,  and  to  explain  Its 
date  as  given  in  said  alias  execution,  testi- 
fied tliat  lie  was  the  do-lc  of  the  court  at 
the  time  said  Judgment  was  rendered,  and 
for  about  20  years  aft^wards;  that  he, 
udther  as  administrates  nor  posonally,  had 
ever  recovered  or  bad  or  controlled  any  other 
judgment,  at  that,  or  any  other  term  of  said 
court,  against  the  defendant,  T.  J.  Robbins, 
oihec  than  the  one  offered  and  admitted  in 
evidence;  that  all  the  executions  In  evidence, 
and  the  one  then  offered,— No.  423,— he  di- 
rected the  derk  of  the  court,  J.  W.  L«sUe,  to 
issue  at  their  respective  dates;  that  he  was 
present  at  the  sale  made  by  the  sheriff,  un- 
der said  last-named  esecutioii,  of  the  lands 
described  In  the  levy  indorsed  thereon,  and 
became  the  purcboser  thereof,  at  the  price 
stated  In  the  return  on  said  execution.  Said 
3.  W.  Leslie  testified,  that  he  had  been  the 
derk  of  said  court  for  many  years  before, 
after,  and  at  the  time  of  the  Isstiance  of 
said  executlcm.  No.  423,  and  that  be  issued 
It  at  the  instance  of  said  De  Loach,  on  his 
said  Judgment,  as  administrator  of  John 
Black,  deceased,  against  said  T.  J.  Robbins, 
and  on  no  other;  that  he  was  acquainted 
with,  and  had  frequently  examined  the  rec- 
ords and  minutes  of  said  court,  and  there 
was  no  other  Judgment  therein  or  thereon. 
In  favor  of  said  John  De  Loach,  adminis- 
trattH-,  against  said  defendant,  Robbins,  (ex- 
cept this  one.)  The  defendant  objected  to 
the  introduction  of  said  execution  with  its 
Indorsements,  in  evidence,  on  the  ground  of 
a  variance  in  the  date  of  the  Judgment  de- 
scribed in  the  execution,  and  the  Judgment 
In  order  to  further  identify  said  execution 
as  having  been  issued  on  said  Judgment,  and 
to  explain  the  variance  as  a  derlcal  mistake, 
the  plaintiff  offered  to  introduce  in  evidence 
the  execution  dodcet  of  the  derk  of  said 
court  to  show  the  entries  thereon,  of  all  the 
executions  and  returns  Issued  on  said  Judg- 
ment, showing  that  froin  the  first  execution 
to  the  last  offered,  they  were  on  the  same 
Judgment,  as  appeared  by  the  references  from 
one  to  the  other,  and  by  their  marpnal  num- 
bers. The  defendant  objected,  as  before. 
The  court  sustained  the  objection  and  would 
not  allow  said  docket  to  be  introduced  for 
the  piuposes  specified,  and  also  sustilned 
defendant's  objection  to  the  introduction  of 
said  execution,  to  each  of  which  rulings  the 
plaintiff  separately  excepted.  The  plaintiff 
then  offered  in  evidence,  in  connection  with 
the  foregoing  evidence,  to  sustain  the  ad- 
missibility of  said  execution,  the  deed  of  the 
sheriff  in  due  form,  properly  executed  and 
with  ai^ropriate  recitals,  to  show  the  con- 
veyance to  plaintiff,  as  purchaser  under  said 
Judgment,  execution  and  levy,  of  all  the 
right,  title,  interest  and  estate  of  the  said  T. 
J.  Robbins,  defendant.  In  and  to  the  lands 
th^ein  described,  and  which  are  included  in 
the  complaint  But,  upon  the  same  objec- 
tion as  was  raised  by  defendant  to  the  Intro- 
duction of  said  execution,  and  against  the 


exception  of  plaintlfl,  the  coort  exduded  it 
Afterwards,  the  plaintiff  introduced  another 
alias  execution.  No.  47,  puri>orting  to  have 
been  issued  on  said  Judgment  on  the  14tb 
May,  1891,  in  which  said  Judgment  is  cor- 
rectly de8<albed  as  in  the  original  execution, 
with  the  exception  of  a  variance  of  one  day 
.in  the  date  of  the  Judgment  the  original  re- 
dtlng,  that  it  was  rmdered  on  the  15th,  and 
the  alias,  that  It  was  rendered  on  the  14th 
October.  In  connection  with  this  offer  the 
plaintiff  offered  the  same  proof  that  had 
been  made  for  the  introduction  of  the  forma 
execution,  No.  423,  but  the  court  would  not 
admit  It  and  the  plaintiff  excepted.  To  the 
introduction  of  this  last-named  racecudon, 
with  Its  indorsements  of  levy  and  sale,  the 
defendant  objected,  "on  the  single  ground," 
that  no  other  execution  hod  issued  on  said  - 
Judgment  within  10  years  before  the  date  of 
the  issuance  of  said  execution,  and  it  was 
therefore  void,  and  the  sale  under  it  invalid. 
This  objection  was  sustained  by  the  court, 
against  the  exception  of  the.  plaintiff,  and 
the  evidence  exduded.  But  the  record 
shows,  the  deed  of  the  sheriff,  founded  on  a 
sole  under  said  execution,  was  admitted  in 
evidence  without  objection.  Recurring  to 
the  Ck)lly  Judgment  and  executions:  The  rec- 
ord shows,  that  several  executions  after  the 
first  wtfe  issued  on  said  judgment  at  dif- 
ferent dates,  from  1873  to  1891,  and  the  last 
one.  No.  46,  Issued  on  the  14th  of  May,  1891,— 
the  same  date  of  the  issuance  of  the  alias  in 
the  other  case,— describes  the  judgment  In 
evidence  accurately,  and  which,  coming  to 
the  hands  of  the  sheriff,  was  levied  upon 
the  lands  In  question,  being  the  same  lands, 
on  which  the  execution  No.  47  In  the  case  of 
Mr.  De  Loach  as  administrator  of  John 
Black  was  levied,  both  executions  having 
been  recdved  by  the  sheriff  on  the  same  day, 
levied  on  the  same  property,  which  was  sold 
on  the  same  date,  under  both  executions— 
Noe.  46  and  47.  At  said  sale  the  plaintiff 
became  the  purchaser,  at  the  highest  and 
best  bid,  and  the  sheriff  executed  in  due 
form,  reciting  all  the  consideratloos  and  facts 
necessary  to  convey  "all  the  right  title.  In- 
terest and  estate  of  the  said  T.  J.  Robbins 
In  and  to  said  lands"  under  execution  sale, 
to  the  plaintiff  as  such  piu-chaser.  There 
were  some  inaccuracies  of  description  in  sev- 
eral of  the  aliases  on  the  Colly  Judgment 
In  three  of  them,  the  Judgment  was  de- 
scribed as  having  been  recovered  on  the  26tb. 
instead  of  the  24th  April,  1873.  In  all  the 
others,  and  in  the  last  the  date  of  the  judg- 
ment was  properly  given.  In  two  of  the 
intermediate  aliases  the  Judgment  was  de- 
scribed as  having  been  recovered  by  J<^m  De 
Loach,  as  administrator  of  the  estate  of  J. 
B.  Oolly,  deceased;  but  in  the  last  alias  under 
which  the  sale  was  made,  the  Judgment  Is 
accurately  described,  as  to  date  and  amount, 
and  as  having  been  recovered  by  Jotui  Colly 
in  his  lifetime,  of  whose  estate,  said  John  De 
Loach  Is  redted  to  be  the  administrator,  to 
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'Whom,  the  nuHiey  when  collected,  was  to  be 
paid.  In  the  Ck>Uy  case  there  Is  a  judgment, 
execatlon,  levy,  sale  and  sheriff's  deed  to  the 
plaintiff  as  purchaser,  all  admitted  by  the 
court  as  erldence  for  plaintiff.  In  the  De 
Loach,  administrator,  case,  there  Is  a  Judg- 
ment, execution,  levy,  sale  and  sheriff's  deed 
to  the  plaintiff  as  purchaser,  bat  the  execu- 
tion was  excluded  and  the  deed  admitted. 
The  defendant  being  sworn  as  a  witness.  In 
his  own  behalf,  testified  that  he  resided  on 
the  land  in  controversy,  and  had  resided 
thereon  for  31  years,  with  the  exception  of 
two  years  when  he  rented  it  out,  and  that 
he  made  Improvements  on  said  land.  At  the 
request  of  the  defendant,  the  court  charged 
the  Jury  "If  they  beUeved  the  evidence  they 
must  find  a  verdict  for  the  defendant."  To 
the  giving  of  this  charge  the  plaintiff  duly 
excepted,  and  also  excepted  to  the  court's 
refusal  to  give  the  charge  in  bis  behalf. 

3.  W.  Posey,  for  appellant  3.  N.  Miller, 
for  appellee. 

HABALSON,  J.  1.  While  it  Is  tme^  tiiat 
an  execution  riiould  follow  and  correspond 
with  the  Judgment  on  which  it  Issues,  yet. 
Justice  and  reason  do  suggest,  that  mere 
clerical  errors  or  failiures  to  recite  the  Judg- 
ment with  strictness  ought  not  to  avoid  the 
execution,  and,  it  is  everywhere,  so  far  as 
we  have  observed,  so  decided.  And,  when 
an  execution  is  offered  In  evidence  to  support 
a  sale  made  under  It  by  a  sheriff,  after  levy, 
and  it  varies  from  the  Judgment  in  some  re- 
q)ect8,  the  question  then  before  the  court  is, 
"Did  this  execution  issue  on  this  Judgment? 
If  from  the  whole  writ,  taken  In  connection 
with  other  facts,  the  court  feels  assured  that 
the  execution  offered  In  evidence  was  In- 
tended, Issued  and  enforced,  as  an  execu- 
tion upon  the  judgnnent  shown  to  the  court, 
then  we  apprehend  the  writ  ought  to  be  re- 
ceived and  respected.  •  •  •  Where  suffi- 
dent  appeared  on  the  face  of  the  execution 
to  connect  It  with  the  Judgment,  courts  have 
frequently  disregarded  variances  in  the  names 
of  parties,  in  the  date  or  in  the  amount  of 
the  Judgment"  Freem.  Judgm.  g  43,  p.  113, 
note  3,  and  authorities  there  cited;  7  Am.  & 
Bug.  Enc.  Law,  123,  124,  note  13;  Samples 
V.  Walk«',  0  Ala.  726;  McCoUum  v.  Hub- 
bert  13  Ala.  282;  State  v.  Tutwller.  68  Ala. 
110;  SandUn  v.  Anderson,  76  Ala.  403;  Davis 
V.  Kline,  76  Mo.  310.  In  the  case  last  named, 
two  executions  and  the  sheriff's  deed  there- 
on, recited  Judgments  In  the  year  1875,  while 
the  minutes  of  the  court  showed  they  were 
rendered  In  1876.  There  being  other  evi- 
dence to  show  that  the  executions  were  in 
fact  issued  on  these  Judgments,  It  was  held 
that  the  variance  was  a  clerical  misprision 
and  would  not  invalidate  the  execution. 

2.  Whwe  an  eixecutlon  has  prematurely  Is- 
sued cm  a  valid  Judgment  as  we  have  held, 
it  is  not  on  that  account  void,  but  only  Ir- 
regular and  voidable,  and  not  having  been 


set  aside  In  a  direct  proceeding  for  that  pur- 
pose, a  sale  under  It  cannot  be  collatatdly 
impeached;  and,  where  execution  has  is- 
sued after  the  lapse  of  10  years  from  the 
date  of  the  last  preceding  one,  It  Is  merely 
Irregular  and  voidable,  and  a  sale  under  It, 
as  for  such  an  Irregularity,  as  we  have  re- 
peatedly held,  will  be  sustained.  Perkins 
V.  Coal  Co.,  77  Ala.  403;  Leonard  v.  Brewer, 
86  Ala.  390,  6  South.  306;  Waldrop  v.  Fried- 
man, 90  Ala.  157,  7  South.  610;  Olmstead  T. 
Brewer,  91  Ala.  124,  8  South.  345. 

3.  Parol  evidence  Is  always  admissible  to 
point  out  and  connect  the  writing  with  the 
subject-matter,  and  identify  the  object  pro- 
posed to  be  described.  And  so,  such  evi- 
dence is  admissible  to  explain  away  any 
mere  immaterial  and  not  substantive  varia- 
tions between  an  execution  and  the  Judg- 
ment on  which  It  issued.  Gullmartln  v. 
Wood,  76  Ala.  204;  Oorbltt  v.  Reynolds,  68 
Ala.  378;  Doe  v.  Pickett  51  Ala.  584.  And, 
on  still  higher  grounds,  the  execution  docket 
ot  the  clerk  is  admissible,  in  such  connec- 
tions, to  identify  and  unite  a  Judgment  and 
executions  which  Issued  on  It  for,  this  Is 
record  evidence,  such  as  the  law  requires  to 
be  kept  for  such  purposes,  among  others. 
Code,  S  768,  subd.  7. 

4.  Let  the  foregoing  principles  be  applied 
to  this  case.  The  two  Judgments  on  which 
the  execntlons  Issued,  were,  so  far  as  ap- 
pears. In  all  respects  regular  and  valid,  one 
In  favor  of  the  plaintiff,  John  De  Loach,  as 
administrator  of  John  Blade,  at  the  fall 
term  of  the  circuit  court  of  Monroe  county, 
1868,  against  defendant  T.  J.  Robblns,  for 
$084.95,  besides  costs;  and  the  other,  in 
favor  of  John  B.  Colly,  against  the  defend- 
ant at  the  spring  term  of  said  court,  1873, 
for  $239.53,  and  costs.  Executions  issued,  as 
was  shown,  on  each  of  these  Judgments,  re- 
turnable to  the  next  term  of  the  court  after 
their  rendition,  respectivdy.  The  plaintiff  In 
the  second  Judgment,  John  B.  Colly,  died 
after  its  rendition,  and  plaintiff,  De  Loach, 
became  his  administrator,  and  on  proof  of 
these  facts  by  affidavit  of  plaintiff,  the  derk 
of  the  court  thereafter,  issued  execution  on 
said  Judgment  in  favor  of  the  plaintiff,  as 
administrator  of  said  Colly,  xmder  which  the 
land  In  question  was  sold  by  the  sheriff,  and 
plaintiff  became  the  purchaser,  the  sale  hav- 
ing been  made  under  this  and  the  other  execu- 
tions Issued  In  the  Black  administration  case, 
at  the  same  time.  In  the  other  case,— that 
of  De  Loach,  administrator  of  Black,  against 
the  defendant— after  the  Issuance  of  the  orig- 
inal execution,  aliases  were  issued  on  the 
25th  of  October,  1876,  16th  May,  1877,  and 
9th  June,  1885.  In  some  ot  these  there  w«rc 
Irregularities,  some  slight  and  others  of  a 
graver  character.  It  is  unnecessary  to  men- 
tion them.  A  sale  of  the  property  levied  on 
was  made  by  the  sheriff  under  the  last-named 
execution,  but  when  it  was  offered,  and  the 
sheriff's  deed  with  It,  objection  was  made  on 
accoimt  of  a  variance  between  the  Judgment 
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and  execution.  The  plaintiff  offered  erl- 
dence,  all  of  which  was  admlBslble  for  the 
purpose,  to  explain  the  variance  and  to  show 
that  it  was  the  result  of  derical  error,  and 
that  the  execution,  as  a  matter  of  fact,  issued 
on  the  Judgment  in  "evidence.  The  objection 
of  the  defendant  to  the  introduction  of  this 
evidence  was  improperly  sustained  by  the 
court  It  showed  a  Judgment  against  de- 
fendant, an  execution  thereon,  levy  and  sale 
to  the  plaintiff  by  the  sheriff,  and  a  proper 
deed  from  him  to  the  plaintiff,  to  convey  the 
interest  of  defendant  in  the  lands.  But,  if 
there  w^e  any  legal  objections  to  the  valid- 
ity of  the  sale  undw  this  execution,  alias 
executions  were  issued,  afta-wards,  on  botii 
of  said  Judgments,— presumably  to  obviate 
any  irregularities  which  might  have  Inter- 
vened as  affecting  the  first  sale,  by  which  It 
might  be  set  aside,— were  placed  in  the 
hands  of  the  sheriff,  together  with  the  exe- 
cution In  the  Colly  case,  were  both  levied  on 
the  same  land,  wliich  was  sold  thereunder  by 
the  sheriff,  and  plaintiff  again  became  the 
purchaser,  and  the  sheriff  made  him  a  deed 
In  all  respects  formal  and  duly  executed,  to 
convey  to  him  the  right  and  title  to  the  lands 
as  sold  und^  said  execution.  The  only  al- 
leged barrier  to  the  validity  of  this  last  sale, 
so  far  as  appears,  is,  Uiat  the  execution  in 
the  De  Loach  Judgment  was  issued  on  a 
Judgrment  on  wUdi  no  execution  had  Issued 
for  more  than  10  years,  a  fact  not  sustained 
by  the  evidence,  bat  whicli,  if  true,  did  not 
render  said  sale  void,  even  as  to  that  exe- 
cution. A  sho^ff's  sale,  when  made  under 
two  executions,  as  in  this  case,  either  of 
which  is  valid,  is  sufScIent  to  transfer  to 
the  purchaser  the  defendant's  title  to  the 
property  sold.  12  Am.  &  Eng.  Enc.  Law, 
225,  note  4. 

5.  The  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence.  ITie  greater  part 
of  that  offered  by  plaintiff,  and  on  which  he 
rested  his  right  to  recover,  was  excluded  by 
the  court;  and,  on  this  state  of  case,  the  d^ 
fendant  asked,  and  the  court  gave,  the  gen- 
eral charge  in  his  favor.  This  charge  could 
not  have  been  properly  given,  if  the  evidence 
offered  by  plaintiff,  which  was  improperly 
excluded,  had  been  admitted.  We  cannot 
presume  that  any  other  evidence  which  de- 
fendant might  have  offered,  If  any,  not  In- 
cluded in  the  record,  would  have  ciu-ed  the 
error  of  the  exclusion  of  plahitlff's  evidence, 
and  Justified  the  general  charge  given  for  de- 
fendant 

Reversed  and  remanded. 


ao2  Ala.  t4S) 

MOORE  V.  CAMPBELL. 

(Supreme  Court  of  Alabama.     Feb.  13,  1894.) 

Fabol  Tbubt  in  Dbtiskd  Rbaltt— Validity — 

Equitable  CoKVEBsioy. 

1.  A  bill  to  enforce  a  parol  trust  in  land 

devised  l>y   will  cannot  be  maintained,   under 

Code,  S  IMS,  which  declares  that  no  trust  con- 


cerning lands,  except  such  as  resolta  by  impli- 
cation or  construction  of  law,  or  which  may  ha 
transferred  or  extinguished  by  operation  of  law, 
can  be  created,  unless  by  instrument  in  writing 
signed  by  the  party  creating  it 

.  2.  lie  fact  that  complainant  claims  under 
the  provisions  of  a  will,  which  directs  the  con- 
version of  realty  into  personalty,  cannot  givo 
validity  to  a  parol  agreement  which  is  no  part 
of  the  will,  and  which,  so  far  as  it  creates  a 
trust  in  land,  ia  expressly  prohibited  by  Code, 
§  1845.  Allen  v.  Watts,  (Ala.)  11  Sooth.  646, 
distinguished. 

Appeal  from  cliancery  court,  Madison  coun- 
ty;  Thomas  Cobbs,  Chancellor. 

Bill  by  William  R.  Mo<M'e,  as  administrator 
of  Ella  M.  Donegan,  deceased,  against  Arch- 
ll>ald  Campbell,  Individually,  and  as  executor 
of  Mary  P.  Rice,  deceased.  Defendant  de- 
murred. Demurrer  sustained.  Plaintiff  ap- 
peals.     Affirm  ptI 

The  bill  alleges  that  Mary  P.  Rice  executed 
her  last  vriil  and  testament  on  September  27, 
18S4,  and  added  a  codicil  October  24,  1884. 
On  August  19,  1885,  she  departed  this  life, 
and  on  November  4,  1885,  the  said  will  and 
codicil  were  duly  admitted  to  probate,  and  let- 
ters testamentary  Issued  to  the  defendant 
Archibald  Campbell,  as  executor  therein. 
Tliat  said  A.  Campbell  was  named  in  said 
will  as  the  residuary  legatee  and  devisee,  and 
that  he  accepted  the  same  upon  the  distinct 
promise  and  agreement  made  with  the  testa- 
trix that  out  of  the  proceeds  of  the  residuum 
of  her  property  so  devised  and  bequeathed 
to  Iilm  he  would  give  to  Ella  M.  Donegan, 
who  was  then  living,  and  who  was  a  warm 
and  special  friend  of  the  deceased,  $500.  That 
this  was  a  verbal  trust,  which  was  reposed 
in  said  A.  Campbell  by  the  said  testatrix  on 
account  of  her  confidence  in  him,  and  he 
accepted  the  trust  with  the  distinct  and  pos- 
itive promise  made  to  her  at  the  time  that  he 
would  carry  it  out  The  bill  then  prays  for 
the  establishment  of  this  trust  and  tiiat  a  de- 
cree he  rendered  In  favcw  of  the  plaintiff 
against  the  said  Campbell  individually  and  as 
executor.  The  defendant  demurred  to  this 
bill  on  the  following  grounds:  "(1)  It  ap- 
pears from  said  bill  that  the  complainant's 
intestate  is  not  a  legatee  under  the  last  will 
and  testament  of  the  said  Mary  P.  Rice,  de- 
ceased. (2)  It  appears  from  said  bill  that  no 
trust  for  the  execution  thereof  by  defendant 
was  created  In  favor  of  complainant's  in- 
testate by  the  last  will  and  testament  of  Mary 
P.  Rice,  deceased."  On  the  hearing  of  this 
demurrer  the  chancellor  rendered  a  decree 
sustaining  the  same,  hence  this  appeal. 

Humes,  Sheffey  &  Speake,  for  appellant 
Lawrence  Cooper,  for  appellee, 

COLEMAN,  J.  The  object  of  the  bill  is  to 
enforce  a  parol  trust  or  agreement  In  prop- 
erty devised  and  bequeathed  by  last  will  and 
testament  The  bill  avers  that  by  last  will 
and  testament  Mary  P.  Rice,  after  making 
many  devises  and  bequests  of  hw  propwty, 
made  the  defendant,  Archibald  Campbell,  her 
residuary  legatee  and  devisee,  and  appointed 
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Mm  the  execatar  at  hex  vriSL  Tbe  bill 
charges  that  "she  reposed  great  confidence 
la  said  Campbell  at  the  time  she  made  said 
will  and  testament,  and  thereby  made  him 
the  residuary  devLsee  and  legatee  of  her  es- 
tate; that  he  accepted  the  same  upon  the  dis- 
tinct promise  and  agreement  with  her  that 
out  of  the  proceeds  of  the  residuum  of  the 
property  so  devised  and  bequeathed  to  him 
he  would  give  the  said  Ella  M.  Donegan,  who 
was  then  living,  and  a  warm,  personal  friend 
of  tbe  testatrix,  five  hundred  dollars.  This 
was  a  verbal  promise,  which  was  reposed  In 
the  said  GampbeU.  •  •  •  And  tlmt  the  de- 
vise of  the  residuum  was  made  to  him  upon 
the  express  condition  and  understanding,"  etc. 
A  copy  of  the  will  is  not  made  an  exhibit  to 
the  bill,  but  the  avwments  show  that  the 
will  contained  "specific  bequests  and  devises," 
and  that  tbe  estate  consisted  of  both  real  and 
personal  property,  and,  after  payment  of  all 
debts  and  specific  devises  and  bequests,  there 
was  a  residuum  more  than  sufficient  to  satis- 
fy complainant's  claim.  The  court  sustained 
a  demurrer  to  the  bill,  and  from  this  ruling 
the  appeal  was  prosecuted. 

So  far  as  the  bill  may  be  considered  as 
aeeldng  to  enforce  a  parol  trust  in  real  prop- 
erty devised  by  the  will,  it  is  without  equity. 
This  question  was  directly  considered  in  the 
case  of  Patton  v.  Beecher,  in  62  Ala.  579; 
was  followed  in  many  subsequent  cases;  re- 
viewed at  length  in  Brock  v.  Brock,  90  Ala. 
86,  8  South.  11,  and  reaffirmed;  and  has  been 
followed  in  Houston  v.  Farris,  93  Ahi.  588,  11 
South.  330,  Manning  v.  Pippen,  (Ala.)  11  South. 
66,  and  Tolierson  v.  Blackstock,  Id.  284. 
We  are  not  only  satisfied  that  sectim  1845 
of  the  Code,  which  declares  that  "no  trust 
<x>ncerning  lands,  except  such  as  results  by 
Implication  or  construction  of  law,  or  which 
may  be  transferred  or  extinguished  by  opera- 
tion of  law,  can  be  created,  unless  by  instru- 
ment in  writing  signed  by  the  party  creating 
or  declaring  the  same,  or  his  agent  or  attor- 
ney lawfully  authorized  thereto  in  writing," 
has  been  correctly  construed,  but  declares  a 
healtliy  principle  of  law  for  the  suppression 
of  fraud  and  perjury.  There  is  no  difficulty 
in  this  view  of  tbe  case. 

The  bill  avers  that  by  the  will  the  executor 
was  required  absolutely,  and  as  soon  as  prac- 
ticable, to  convert  all  the  property,  real  and 
personal,  into  money.  In  the  case  of  Allen  v. 
Watts,  (Ala.)  11  South.  646,  aft^  a  full  con- 
sideration of  the  equitable  doctrine  of  conver- 
sion, our  conclusion  was  "that  the  interest  or 
estate  in  land  which  the  will  requires  abso- 
lutely and  without  contingency  shall  be  sold 
and  converted  into  money,  which  is  to  be 
paid  to  certain  beneficiaries,  is,  for  the  pur- 
pose of  the  provision,  to  be  considered  as 
money  from  the  date  of  the  testator's  deatli." 
Can  the  rule  declared  in  the  case  of  Allen 
V.  Watts,  supra,  be  invoked  by  the  complain- 
ant in  the  presnt  case?  It  is  nvui'.fest  that  if 
the  parol  agreement  set  up  In  tlie  bill,  and 
upon  which  the  complainant  bases  her  claim 


to  reliet.  Is  testamentary  in  character.  It  is 
void  for  want  of  compliance  with  the  statute 
of  wills,  not  being  in  writing,  and  not  prop- 
erly attested.  To  be  a  valid  agreement,  as 
distinguished  from  a  testamentary  disposition 
of  property,  binding  upon  Campbell,  it  must 
have  tak^i  eCCect  at  the  time  it  was  entered 
into  by  him.  The  bill  shows  that  when  the 
agreement  was  made,  and  at  the  time  of  the 
death  of  the  testatrix,  she  owned  a  large  and 
valuable  real  estate.  The  agreement  related  . 
to  realty  equally  as  to  personalty.  There  is 
no  averment  in  the  bill— if,  indeed,  such  an 
averment  would  remedy  the  difficulty— that 
the  residuum  of  the  estate  sought  to  be  reach- 
ed under  the  agreement  consisted  of  personal 
property  or  was  the  proceeds  of  personal 
property.  Construing  the  pleadings  most 
strongly  against  the  pleads,  the  presumpticm 
is  it  consisted  of  neither.  Clearly,  if  the 
agreement,  when  made,  was  void  by  virtue  of 
section  1845  of  the  Code,  supra,  no  subse- 
quent act  or  occurraice  could  render  it  valid. 
The  feet  that  the  law  would  regard  realty 
as  personalty  for  those  who  take  under  the 
provisions  of  the  will,  which  directs  the 
conversion  of  realty  into  personalty,  cannot 
give  validity  to  a  parol  contract  which  is 
no  part  of  tbe  will,  but  dependent  entirely 
upon  parol  proof  independent  of  and  ex- 
traneous to  the  will;  and  which  agreement, 
so  far  as  it  creates  a  trust  in  land  by  statute, 
is  expressly  prohibited.  Code,  8  1845;  Patton 
V.  Beecher,  and  authorities  supra.  The  rule 
of  law  which  regards  realty  as  converted  in- 
to personalty  may  be  invoked  by  those  who 
are  made  beneficiaries  imder  the  will,,  but 
does  not  arise  in  ta.Yor  of  tbose  claiming  un- 
der a  contract  which  exists  independently  of 
the  will.  As  to  one  not  claiming  under  any 
provision  of  tbe  will,  realty  remains  realty 
until  actually  converted  into  money;  and,  if 
the  agreement  was  void  by  reasfKi  of  the  fact 
that  it  related  to  realty,  it  does  not  become 
valid  when  the  realty,  the  subject-matter  of 
the  agreement,  is  converted  into  personalty. 
An  enforceable  right  to  land,  or  an  interest  in 
lands  of  another  without  delivery  of  posses- 
sion, cannot  be  acquired  except  by  descent  or 
purchase;  and,  if  the  right  is  claimed  by  piu-- 
chase,  It  is  invalid,  unless  supported  by  some 
writing.  We  do  not  refer  to  the  exception  ex- 
pressly provided  for  in  section  1845  of  the 
Code.  We  think  this  proposition  unassail- 
able, and  a  complete  answer  to  complainant's 
bill,  and  must  lead  to  an  affirmance  of  the 
case. 

The  principle  that  a  parol  trust  may  be 
ingrafted  upon  a  devise  or  bequest  after 
the  probate  of  a  will  was  declared  in  Bishop 
V.  Bishop,  13  Ala.  475,  and  followed  in 
Barren  v.  Eanri<^,  42  Ala.  60.  We  are  not 
aware  the  question  has  arisen  since  in  this 
state.  The  doctrine  has  found  support  in 
other  states.  Brison  ▼.  Brison,  75  Cal.  525, 
17  Pac.  689;  Ragsdale  v.  Ragsdale,  68  Miss. 
92,  8  South.  315;  O'Hara  v.  Dudley,  95  N. 
7.  403;   GUpatrlck  v.  GUdden,  81  M&  137, 
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IB  AtL  4M.  We  do  not  teA  at  liberty  to 
depart  from  the  rale,  InaBmudi  as  tbe  stat- 
ute of  wills  was  re-enacted  in  the  same 
language  after  tbe  rendition  of  these  de- 
cisions; but  there  are  so  many  objections 
to  its  application  to  wills,  we  feel  Justified 
in  pointing  out  some  of  them,  that  the  legis- 
lative department  may  make  statutory  pro- 
vision in  tbe  matter  If,  In  its  wisdom.  It 
sees  proper  to  do  so.  We  confine  what  we 
have  to  say  to  the  statute  of  wills.  The 
statute  requiring  wills  to  be  in  writing  and 
attested  in  the  manner  prescribed  was  In- 
tended to  prevent  the  fraudolent  setting  up 
of  pretended  devises  and  bequests  or  agree- 
ments, and  then  sustaining  su(^  pretenses 
by  perjury.  For  this  purpose  the  statute  is 
specific  In  all  the  formalities  to  be  observed 
in  the  execution  of  a  will,  and  our  decisions 
require  a  strict  compliance  with  these  re- 
qniremoits.  The  argument  to  sustain  the 
rule  is  that  the  statute  should  not  be  used 
as  an  Instrument  to  make  fraud  successful; 
and  where  the  proof  clearly  shows  a  fraud- 
ulent breach  of  trust,  though  resting  in 
parol,  to  permit  the  statute  to  exclude  parol 
proof  of  the  trust,  would  sustain  fraud,  and 
defeat  the  purpose  of  tbe  Htatute.  Does  not 
the  argument  render  entirely  nugatory  the 
statute?  The  statute  of  wills  (section  1966 
of  the  Ck)de)  Is  as  follows:  "No  will  Is  ef- 
fectual to  pass  real  or  personal  property 
•  •  •  unless  the  same  is  In  writing,  sign- 
ed by  the  testator,  or  some  person  in  his 
presence  and  by  his  direction,  and  attested 
by  at  least  two  witnesses,  who  must  sub- 
scribe their  names  thereto,  in  the  presence 
of  the  testator."  The  legitimate  conclusion 
ffom  the  argument  is  that  tbe  writings  may 
stand  unless  the  parol  proof  shows  that  they 
do  not  speak  the  whole  truth.  It  Is  further 
contended  In  support  of  the  principle  that 
parol  proof  in  sudi  cases  does  not  vary  the 
will  or  alter  the  terms  of  the  writings,  but 
that  the  property  descends  according  to  the 
terms  of  the  will,  and  vests  as  therein  di- 
rected; and  that  equity  may  seize  up(m  it, 
after  It  has  vested  as  prescribed  in  the  will, 
and  fasten  a  parol  trust  upon  It  in  favor  of 
another,  not  mentioned  in  Qie  wUl,  In  ordor 
to  carry  out  the  real  Intent  and  purpose  of 
the  testatw.  Can  any  fair  Judicial  mind 
hold  that  a  bequest  or  devise  absolutely  to 
A.  may  be  shown  by  parol  proof  to  be  to 
him  in  trust  for  B.,  and  that  the  bequest  to 
A.  was  Intended  for  B.;  that  such  proof 
neither  varies  nor  contradicts  tbe  writings 
which  gave  it  absolutely  to  A.?  Such  an 
argument  and  conclusion  seem  to  be  a  bold 
circumvention  of  tbe  statute  Itself,  rather 
than  a  mere  rule  Invoited  of  necessity  to  de- 
feat fraud  and  to  sustain  the  statute.  If 
parol  proof  is  admissible  to  show  that  prop- 
erty disposed  of  by  a  will  for  the  benefit  of 
specified  legatees,  valid  in  all  respects,  was 
intended  for  other  persons,  not  mentioned 
In  the  will,  why  not  also  show,  in  a  case  of 
Intestacy,  that  no  will  was  made,  because 


of  a  promise  or  agreement  by  the  legal  heirs 
to  the  eftect  that  they  would  hold  In  tmst 
for  other  persons?  There  can  be  no  differ- 
ence In  principle.  If,  in  case  of  a  written 
will,  it  may  be  shovm  by  parol  evidence  that 
tbe  legatees  received  the  bequest  upon  an 
agreement  to  hold  It  in  trust  for  another, 
why  can  it  not  be  shown,  in  cases  of  intes- 
tacy, by  parol  evidence,  that  no  will  was  In 
fact  made;  that  a  bequest  was  prevented  be- 
cause the  leg^al  heirs  promised  and  agreed 
that,  if  no  will  was  made,  they  would  hold 
the  property  in  trust?  The  case  of  Bishop 
V.  Bishop,  supra,  dedares  such  to  be  the 
law.  What  Is  the  consequence  of  the  latter 
construction  and  conclusion?  Simply  that, 
notwithstanding  the  statute  requires  that  all 
wills  must  be  In  virritlng,  attested  by  two 
witnesses,  by  a  rule  adopted  by  courts  of 
equity,  for  the  purpose,  it  is  said,  of  carry- 
ing out  the  statute,  and  to  prevent  fraud, 
a  parol  will  may  be  established,  and  that, 
too,  without  conforming  to  the  rules  of  law 
necessary  to  make  a  valid  will.  Moreover, 
such  a  trust  can,  in  om*  opinion,  take  effect 
only  as  a  testamentary  bequest.  If  made,  it 
Was  revocable  up  to  the  time  of  death.  It 
could  not  operate  until  after  death.  In  legal 
effect,  it  Is  a  bequest  in  trnst  If  the  tinist 
was  In  wrlling,  before  it  conld  take  effect 
It  would  be  necessary  to  probate  it  as  a 
testamentary  document  Being  in  parol.  It 
is  none  the  less  a  bequest.  It  goes  into  effect 
after  the  death,  and  only  upon  the  probate 
of  the  will. 

Tbe  rule  in  determining  whether  an  In- 
strument Is  a  will  has  been  declared  as  fol- 
lows: "If  the  instrument  has  not  present 
effect  In  fixing  the  terms  of  such  future  en- 
joyment, and  requires  the  death  of  the  al- 
leged testator  for  Its  consummation,  when 
the  Interest  and  ^oyment  are  posthumous, 
it  is  a  will.  If  properly  executed  as  such." 
Crodcer  v.  Smith,  94  Ala.  298,  10  South. 
258.  "The  controlling  question  is  whether 
the  maker  Intended  that  an  estate  or  inter- 
est should  vest  before  his  death."*  Trawlck 
V.  Davis,  85  Ala.  345,  5  South.  83.  "The 
true  Inquiry  is  as  to  the  effect  and  operation 
the  party  making  it  intended  it  to  have.  A 
will  is  defined  to  be  an  instrument  by  whicli 
a  person  makes  a  disposition  of  property  to 
take  effect  after  his  death;  and,  as  its  opera- 
tion Is  postponed  during  life,  it  Is,  in  Its  own 
nature,  ambulatory  and  revocable.  It  is 
this  ambulatory  and  revocable  character 
which  distinguishes  it  from  deeds  and  other 
similar  instruments  of  transfer  or  convey- 
ance, taking  effect.  If  at  all,  at  the  time  of 
execution."  Jordan  ▼.  Jordan,  65  Ala.  305. 
Many  authorities  to  the  same  efEect  might 
be  cited.  But  call  It  what  yon  will,  and 
argue  as  you  may,  a  parol  trust  Ingrafted 
upon  a  written  bequest  by  parol  testimony, 
by  a  decree  of  a  court,  after  the  death  of  a 
testator,  is  pro  tanto  the  establishment  of 
a  parol  will  for  the  testator.  Is  this  permis- 
sible,  when  the  statute  expressly  declares 
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that,  an  wObi  nmst  be  In  writing,  and  at- 
tested by  two  wltneesesT  So  careful  is  the 
law  as  to  wlUa  In  this  state  that  a  will,  to  be 
valid,  must  be  in  writing,  and  subscribed  by 
the  testatm:  as .  his  will,  in  the  presoice  of 
two  witnesses,  who  must  attest  the  same  in 
Ills  presence;  and  yet,  under  the  rule  con- 
tended for,  all  the  safeguards  may  be  dis- 
pensed with,  and  a  bequest  t>e  established 
which  lies  whcdly  In  pan^  perhaps  upon  the 
testimony  of  one  witness,  and  not  attested 
by  two  witnesses  called  by  the  testator  to 
witness  the  same  as  his  wUL  Instead  of  sup- 
pressing fraud  and  perjury,  as  was  Intended 
by  the  statute,  such  a  constructiMi  leaves  the 
statute  without  any  force  of  operation  as  to 
bequest  In  trust  When  fraud,  deceit,  or  un- 
due Influence  has  been  exerdaed  to  procure 
the  execution  <tf  a  will,  its  probate  may  be 
snccessfoliy  contested;  and  the  same  rule 
applies,  if  a  iKut  of  it  bas  been  thus  procur- 
ed, as  to  such  part.  If  offered  for  probate 
imder  our  statute,  its  validity  may  be  con- 
tested by  bUl  In  chancery  in  proper  cases 
within  fire  years.  How  Is  an  heir  to  raise 
the  question  of  fraud  w  undue  influence 
against  one  who  is  not  mentioned  in  the  will, 
and  who  claims  under  a  secret  parol  agree- 
ment, of  wtUch  the  heir  has  no  knowledge, 
and  whose  claim  probably  will  not  be 
brought  fM^ard  until  after  the  will  has  been 
probated,  or  the  time  limited  for  contesting 
has  expired,  or  tf  the  existence  of  the  parol 
trust  should  be  afterwards  learned,  It  might 
be^  after  the  property  had  been  distributed 
or  paid  over,  and  beyond  the  readk  of  legal 
process.  We  believe  that  courts  of  equity 
should  be  governed  by  the  same  rules  as 
courts  of  law  in  the  establishment  of  or  con- 
test of  wills.  If  there  is  want  of  sufficient 
mental  capacity,  or  if  there  was  fraud,  du- 
ress, deceit,  or  undue  influence, — causes 
which,  when  proven,  invalidate  wills,— let 
judgment  follow  accordingly;  but  if  the  wHl 
is  free  from  infirmity,  and  Is  legally  pro- 
bated, then  it  should  be  executed  as  written 
and  probated.  We  believe  the  argument 
that  a  tmat  may  be  Ingrafted  upon  a  wiU  by 
parol  evidence,  and  that  such  a  trust  is  not 
a  variance  or  contradiction  or  alteration  of 
the  will,  and  that  It  can  be  justified  as  a 
furtherance  of  the  pmrpose  of  the  testator, 
and  prevents  frauds,  to  be  unsound,  and, 
instead  of  suppressing  fraud  and  perjury, 
disarms  the  statute  of  all  power,  and  ren- 
ders it  unavailable  for  the  prevention  of 
fraud,  or  to  effect  the  purposes  for  which 
the  statute  of  wills  was  enacted.  Tlils  rule, 
adopted  by  the  courts  of  equity,  by  which 
the  plain,  unambiguous,  and  mandatory  pro- 
visions of  the  statute  have  been  avoided, 
although  In  the  name  of  justice  and  good 
conscience,  and,  as  claimed,  to  prevent  fraud, 
can  be  productive  of  evil  only.  The  reascm- 
Ing  of  the  court  In  the  case  of  Patton  v. 
Beecher,  siQ>ra,  and  in  the  subsequent  case 
of  Bnxdc  v.  Brock,  supra,  and  others  follow- 
ing that  decision,  to  our  minds,  has  nevor 


been  snocessfnlly  answoed.  Speaking  of  the 
rule  In  Patton  v.  Beedier,  the  court  uses  tliis 
language:  "It  Is  an  annlhilatiM)  of  the  stat- 
ute to  withdraw  a  ease  from  its  operation 
l)ecause  of  such  violation  or  repudiation  of 
an  agreement  or  trust,  which  It  declares 
shall  not  be  made  or  proved  by  paroL  There 
can  tie  no  fraud  If  the  trust  does  not  exist, 
and  proof  of  its  exlstmce  by  parol  Is  tliat 
which  the  statute  forbids,"— all  of  wlilch  Is 
equally  applicable  to  the  statute  of  wills. 
The  conclusion  reached  in  the  cases  cited  ac- 
cwds  with  the  statute,  has  worked  well,  and 
given  entire  satisfaction  to  the  pr<rfession. 
Although  the  direet  question  involved  in  those 
cases  was  In  relation  to  land,  the  argument 
and  reasonlug  of  the  court  went  much  far- 
ther, and  applies  with  great  force,  when  we 
consider  the  evils  which  may  arise  from  the 
application  of  the  role  to  the  statute  of  wills. 
Affirmed. 


an  Ala.  414) 
FABRISH  et  aU  V.  HASTINGS. 
(Sspteme  Court  of  Alabama.     Feb.  8,  1884.) 
Vbhdob's  Lien— Wbin  Ariscs— Bbeaob  or 

AOREBMEIIT. 

Where  a  deed  provides  tliat  the  grantee 
shall  fence  the  granted  premises,  the  grantor  is 
not  entitled  to  a  vendor's  Hen  to  enforce  pay- 
ment of  damages  for  failure  to  fence.  Stone, 
C.  J.,  dissenting. 

Appeal  from  district  court,  Colbert  coun- 
ty; W.  P.  Chitwood,  Judge. 

Bill  by  Pat  Hastings  against  Alfred  Par- 
rlsh  and  others  to  enforce  a  vendor's  lien. 
From  an  order  overruling  a  demurrer  to  the 
bill,  defendants  appeal.    Reversed. 

The  averments  of  the  bill  show  that  on  June 
11,  1890,  Pat  Hastings,  the  complainant  in 
this  case,  and  his  wife,  coavieyed  to  Alfred 
Parrlsh  a  certain  tract  of  land  to  be  used 
as  a  right  of  way  for  a  railroad.  The  pn-- 
ttoa  of  the  deed  reciting  the  consideration, 
and  the  granting  clause,  are  as  follows: 
"niat  the  parties  of  the  first  part,  for  and 
In  consideration  of  ($2,000.00)  two  thousand 
dollars,  cash  In  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged,  do  hweby  bar- 
gain, sell,  and  convey  to  the  party  of  the 
second  part  the  following  lands  situated  in 
Colbert  county,  state  of  Alaliama,  to  wit: 
All  that  strip  of  land,  etc.,  [describing  the 
land,]  said  right  of  way  to  extend  50  feet 
each  side  of  the  center  of  present  location  of 
railroad,  to  be  fenced  tlu-ough  said  lands  as 
soon  as  the  road 'Is  completed  and  in  opera- 
tion; stock  gaps  to  be  made  where  outer 
fences  are  crossed,  and  common  rond  crossings 
provided  at  convenient  places."  This  right 
of  way  was  afterwards  sold  by  Parrish  to  the 
Rlverton  Land  Company,  and  said  road  has 
been  built  and  Is  In  operation. ,  The  vendee 
paid  the  $2,000  in  money,  but  has  never 
fenced  the  said  right  of  way  nor  erected 
stodc  gaps  nor  made  road  crossings.  The 
complainant  avers  that  the  failure  to  do  these 
tilings,  as  required  by  the  deed,  has  greatly 
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damaged  him,  to  the  amoimt  of  $2,000,  and 
aska  that  a  lien  be  fastened  upon  the  said 
property  to  enforce  the  payment  of  the  dam- 
ages suffered  by  him,  or  to  compel  the  defend- 
ants, who  are  Alfred  Parrish  and  the  River- 
ton  Land  Company,  to  do  those  things  re- 
quired by  the  deed  of  conveyance.  The  re- 
.8p<HHlent  demurred  to  the  bUl  on  the  grounds: 
(1)  There  Is  no  equity  in  the  bill;  (2)  the 
obligation  set  out  in  the  bill  Is  not  such  a 
contract  as  the  law  Implies  a  vendor's  lien 
to  secure;  (3)  the  blU  does  not  show  any 
part  of  the  purchase  money  for  which  said 
land  was  bought  was  dae  and  unpaid;  (4) 
the  complainant  seeks  to  have  a  vendor's 
lien  declared  for  the  payment  of  unliquidated 
damages. 

Simpson  &  Jones,  for  appellants.    Jackson 
&  Sawtelle,  for  appellee. 

STONE,  C.  J.  The  bill  in  this  case  was 
filed  to  enforce  a  vendor's  lien.  There  is 
probably  no  principle  of  common  w:  eqiUty 
law  which  has  given  rise  to  more  divergence, 
If  not  contrariety  of  judicial  opinion,  than 
the  one  which  is  presented  by  this  record. 
3  Pom.  Eq.  Jur.  {  1251,  and  note.  The  de- 
cisions of  this  court  have  extended  the  re- 
.lief  as  far  as  those  of  any  other  coiurt,  and 
,  much  further  than  several  of  them  have  gone. 
Many  principles  connected  with  this  doc- 
trine ^fe  so  clearly  established  as  to  require 
only  to  be  stated.  Of  thesp  clearly  estab- 
lished principles,  we  state  only  the  follow- 
ing: The  subject  of  the  sale  must  be  only 
an  interest  In  real  estate,  and  the  price  prom- 
ised must  have  no  other  consideration  than 
the  land  purchased.  If  anything  other  than 
the  land  omstlttite  part  of  the  c<Hisideratlon, 
and  the  promise  to  pay  Is  of  a  sum  in  gross  for 
the  two  or  more  things  purchased,  then  a  bill 
to  enforce  a  vendor's  lien  cannot  be  maintain- 
ed. In  such  case  It  cannot  be  known  how 
much  of  the  promise  to  pay  rested  on  the 
land  for  its  consideration.  Jones  v.  Ball,  94 
Ala.  529,  10  South.  349;  Bridgeport  Land  & 
Imp.  Co.  V.  American  Fire-Proof  Steel  Car 
Co.,  94  Ala.  59-J,  10  South.  704;  Betts  ▼. 
Sykes,  82  Ala.  378,  2  South.  648;  Williams  v. 
McCarty,  74  Ala.  295;  Stringfellow  v.  Ivie, 
73  Ala.  209.  When  sale  Is  made  on  credit, 
and  title  is  retained  by  the  vendor,  there  Is  a 
lien  for  the  impald  purchase  money,  whether 
independent,  separate  security  is  taken  or 
not.  Cliapman  v.  Chunn,  5  Ala.  397;  Kelly 
V.  Payne,  18  Ala.  371;  Conner  v.  Banks,  Id 
42;  Wimbish  v.  Association,  69  Ala.  675; 
Ix>wery  v.  Peterson,  75  Ala.  109.  When  sale 
and  conveyance  are  made,  the  purchase  mcu' 
ey  remaining  unpaid,  there  Is  a  lien  for  the 
unpaid  purchase  money,  unless  independent, 
separate  security  has  been  taken;  but  this 
lien  will  not  be  enforced  against  a  bona  fide 
purchaser  of  the  land,  who  purchased  and 
paid  in  Ignorance  that  the  purchase  money 
was  unpaid.  Bums  v.  Taylor,  23  Ala.  255; 
Moore  V.  Clay.  7  Ala.  742;  Wells  y.  Morrow, 


S8  Ala.  125;  Shorter  t.  Frazer,  64  Ala.  74^ 
When  the  purchase  price  is  promised  to  be 
paid  in  money,  even  if  there  l>e  a  stipulation 
that  It  may  be  discharged  In  something  else, 
and  there  Ib  a  failure  to  so  discharge  it  at 
the  time  stipulated,  this  leaves  the  agree- 
ment as  nothing  less  than  a  promise  to  pay 
money,  and  a  bill  can  be  maintained  to  en- 
force the  vendor's  lien.  Bridgeport  Land  & 
Imp.  Co.  V.  American  Fire-Proof  Steel  Car 
ties  cited;  Plowman  t.  Riddle,  14  Ala.  169. 
Co.,  94  Ala.  592,  10  South.  704,  and  authozl- 
The  foregoing  principles  are  very  clearly  set- 
tled. 

It  is  contended  for  appellants  that  the  bHI 
in  this  case  will  not  lie;  that  It  presents  no 
case  for  the  enforcement  of  a  vendor's  lien, 
and  if  the  complainant,  Hastings,  has  any 
remedy,  it  is  a  suit  at  law  for  a  failure  on 
the  part  of  Parrish  and  the  Blverton  Land 
Company  to  execute  their  part  of  the  agree- 
ment, namely,  to  erect  the  stock  gaps,  con- 
struct the  crossings,  and  fence  the  railroad 
track,  as  their  deed  bound  them  to  do. 
Among  other  authorities,  they  rely  on  Mo- 
Donald  V.  Land  Co.,  78  Ala.  882,  and  Bridge- 
port Land  &  Imp.  Co.  v.  American  Fire- 
Proof  Steel  Car  Co.,  94  Ala.  692,  10  South. 
794.  In  the  cases  referred  to,  thare  was  no 
agreemmt  on  the  part  of  the  purchasers  to 
do  any  service  or  work  on  or  adjoining  to 
the  lands  the  sellers  retained,  with  a  view 
to  the  betterment  or  less  disturbed  enjoy- 
ment thereof.  Neither  the  nature  nor  the 
object  of  the  works  stipulated  to  be  done 
looked  to  that  end.  Their  object  was  to 
enhance.  Incidentally,  the  value  of  other 
landed  Interests  retained  by  the  vendor,  or 
to  promote  some  other  interest,  which  was 
not  the  direct  subject  of  the  negotiation  and 
sale.  Neither  of  those  cases  furnished  a 
rule  or  money  standard  by  which  the  injury 
suffered  from  the  breach  could  be  measured 
or  ascertained.  They  sounded  in  damages 
merely;  were  entirely  speculative.  Still, 
they  were  not  decided  on  that  groimd.  The 
case  In  78  Ala.  went  off  largely  on  the  fact 
that  Mrs.  McDonald  was  a  married  woman, 
and  could  not  make  a  binding  personal  cov- 
enant, while  the  subsequent  change  of  the 
contract  also  exerted  its  influence  in  leading 
to  the  conclusion  reached  by  this  com-t.  So, 
in  the  Case  of  Bridgeport  Land  &  Imp.  Co., 
94  Ala.  592,  10  South.  704,  the  bill  failed  be- 
cause the  land  sale  was  not  a  simple,  single 
sale  of  the  land  at  an  agreed  price,  but  it 
was  blended  in  one  transaction  with  other 
agreements  and  stipulations,  which  neither 
furnished  nor  left  any  data  for  determining 
definitely  the  agreed  purchase  price  of  the 
land.  The  present  case  )s  not  distinguisha- 
ble in  principle  from  Hooper  v.  Railroad  Co., 
69  Ala.  528.  In  that  case,  as  In  this,  a  mon- 
ey price  was  paid  for  the  right  of  way,  with 
a  further  stipulation  by  the  raih-oad  com- 
pany "to  fill,  levd,  or  grade  every  street 
which  leads  to  or  around  block  A,  where 
George  J).  Hooper  resides,  which  Is  cut  by 
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said  railroad  in  snch  a  manner,  and  to  such 
an  extent,  as  to  malce  the  crossing  of  said 
railroad  by  each  of  said  streets  as  ample 
and  as  convenient  as  It  Is  possible  to  make 
them,  consistently  with  the  rmmlng  and  use 
of  said  railroad,  and  this  grading,  filling  np, 
and  leveling  to  extend  to  the  width  of  twen- 
ty feeti  and  to  be  always  kept  up  by  the 
company;  provided,  however,  that  a  bridge, 
if  deemed  advisable  by  both  parties,  may  be 
built  by  the  company  across  the  railroad  on 
Washington  street"  The  railroad  company 
I>ald  the  money  agreed  to  be  paid,  but  failed 
and  neglected  to  do  the  work  on  the  streets 
they  had  agreed  to  do.  Hooper  filed  a  bill  to 
enforce  a  vendor's  lien,  and  to  recover  the 
damages  he  alleged  he  had  sustained  by  the 
ralht)ad'8  failure  to  keep  its  contract  in  ref- 
erence to  the  streets.  This  court  held  be 
was  entitled  to  the  relief  he  prayed.  We 
said:  "Entering  upon  the  lands,  acqoiring 
possession  by  contract  with  the  appellants, 
the  relation  of  the  parties  is  that  of  seller 
and  purchaser.  If  the  company  had  stipu- 
lated to  pay,  and  the  appellants  had  agreed 
to  accept,  a  specific  sum  of  money,  as  just 
compensation  for  the  lands  taken,  that  sum 
would,  of  necessity,  have  embraced  all  com- 
pensation the  appellants  could  have  claimed 
for  the  interruption  or  obstruction  of  the 
highways  leading  to  and  from  these  lots,  or 
because  of  the  diminished  value  of  the  lots, 
from  any  cause,  In  the  appropriation  of 
parts  of  them  to  the  uses  of  thfe  company. 
That  sum  would  have  been  as  essentially 
the  purchase  money  of  lands,  or  of  a  right 
and  interest  in  and  to  lands,  as  when,  be- 
tween natural  persons,  there  is  a  bargain 
and  sale  for  a  specified  price.  What  diflier- 
ence  is  there.  In  right  and  principle,  when  a 
specific  sum  Is  promised  and  paid  as  partial 
compensation,  and  there  is  a  promise  to  re- 
pair an  injury  by  work  and  labor,  which 
lessened  the  value  of  the  remaining  lands  of 
the  owner,  for  which  he  is  entitled  to  com- 
pensation? If  the  injury  is  not  repaired, 
the  owner  -  suffers  loss,  and  the  company 
gets  the  land  without  making  the  compensa- 
tion Justly  due,— without  paying  the  consid-  • 
eratlon  upon  which  it  was  let  Into  posses- 
sion. The  real  foundation  of  the  Uen  of  a 
vendor  for  the  purchase  money  of  lands  is 
that  it  Is  against  good  conscience  for  one 
man  to  get  and  keep  the  lands  of  another 
without  paying  the  consideration  promised 
to  be  paid  for  them.  For  the  performance 
of  the  contract  by  the  company  in  all  its 
parts,  it  is  evident  the  appellants  relied,  and 
the  company  intended  they  should  rely,  on 
the  lands  taken  as  a  security.  The  reten- 
tion of  the  legal  title  is  very  strong,  if  it  Is 
not  conclusive,  evidence  of  this  reliance. 
The  terms  of  the  contract  are  conclusive. 
It  is  only  in  return  for  the  performance  by 
the  company  of  the  contract  that  the  appel- 
lants promise  to  give  the  company  'the  right 
to  run  their  road  through  said  block,  on  the 
roadbed  as  at  present  graded,  and  to  the  use 
v. 1480.  no.  15 — 50 


of  all  of  lot  number  four  on  the  north  side 
of  said  railroad  track,  and  the  right  of  way 
on  lot  number  four  to  the  extent  of  twenty- 
five  feet  from  the  CMitre  of  said  railroad 
trade* "  The  case  of  Hooper  v.  Ballroad 
Co.,  supra,  is  supported  by  Cooper  v.  Rail- 
road Co.,  85  Ala.  106,  4  South.  689;  Walker 
V.  Railway  Co.,  L.  R.  1  Eq.  Cas.  195;  Pierce, 
R.  R.  p.  169,  note  5;  Railroad  Co.  v.  Lew- 
ton,  20  Ohio  St  401;  Trustees,  etc.,  v.  Lynch, 
70  N.  Y.  440.  The  following  decisions  of 
this  court  assert  a  kindred  principle:  Neel 
y.  Clay,  48  Ala.  252;  Coal  Co.  v.  Long,  91 
Ala.  538,  8  South.  765;  Smith  v.  Yaughan, 
78  Ala.  201. 

In  the  Bridgeport  Land  &  Imp.  Co.  v. 
American  Fireproof  Steel  Car  Co.,  94  Ala. 
592,  10  South.  704,  the  case  of  Hooper  v. 
Railroad  Co.  is  referred  to  without  express 
dissent  But  there  is  a  statement,  not  nec- 
essary to  the  decision  rendered,  which  can 
hardly  be  reconciled  with  the  Hooper  Case. 
That  statement  is  as  follows:  "In  the  case 
at  bar,  if  the  plaintifts  had  obtained  a  judg- 
ment in  a  coiu^  of  law  against  the  respond- 
ents for  a  breach  of  contract  for  failing  to 
perform  the  covenants  agreed  to  as  the  con- 
sideration for  the  conveyance  of  the  land, 
and  there  were  no  other  difficulties  in  the 
way,  we  hold  a  vendor's  lien  could  be  en- 
forced against  the  land  to  secure  the  pay- 
ment of  the  Judgment."  In  that  case  there 
was  a  reason  for  requiring  that  the  amount 
of  damages  should  be  first  ascertained  by 
the  verdict  of  a  Jury.  The  nature  of  the 
contract  and  the  consequence  of  its  breach 
were  such  that  the  amount  of  the  injiuy 
could  not  be  measured  by  any  money  stand- 
ard. In  the  case  we  have  in  hand,  like  the 
case  of  Hooper  v.  Railroad  Co.,  the  amount 
of  damage  is  the  diminution  In  value  of  the 
land  retained  by  the  vendor,  caused  by  the 
purchaser's  violation  of  bis  contract;  In  oth- 
er words,  the  comparative  value  of  the  land 
with  and  without  the  fences,  stock  gaps,  and 
road  crossings. 

My  own  wish  Is  to  adhere  to  the  decision 
rendered  in  the  case  of  Hooper  v.  Railroad 
Co..  69  Ala.  529.  That  decision  was  ren- 
dered 12  years  ago,  and  has  been  quoted 
with  apparent  approval.  Cooper  v.  Rail- 
road Co.,  85  Ala.  106,  4  South.  689.  See, 
also,  Thornton  v.  Raih-oad  Co.,  84  Ala.  109, 
4  South.  197.  My  brothers,  however,  hold 
that  iu  a  case  like  the  present  a  bill  will 
not  lie  to  enforce  a  vendor's  lien  on  the  facts 
set  forth  in  this  bUl.  The  result  is  that  the 
decretal  order  of  the  district  court  must  be 
reversed.  We  all  agree  that,  in  a  case  like 
the  present  appropriate  relief  can  be  sought 
for  in  an  action  at  law  for  damages,  or  by 
injunction  to  restrain  the  use  of  the  right  of 
way  until  the  terms  of  the  contract  are  com- 
plied with.  Railroad  Co.  v.  Jones,  68  Ala.  48, 
70  Ala.  227;  Thornton  v.  Railroad  Co.,  84 
Ala.  109,  4  South.  197;  Cooper  v.  Railroad 
Co.,  85  Ala.  106,  4  South.  689;  Coal  Co.  v. 
Long,  91  Ala.  538,  8  South.  765;   Jersey  C. 
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&  B.  R.  Oa  T.  Jera^,  a  ft  H.  H.  B.  Co.,  20 
N.  3.  Eg.  01;  Coaesaa  ▼.  Rallwar  Co.,  1  Cb. 
App.  684. 
Reversed  axid  remanded. 


(102  Ala.  S12) 

RICHMOND  4  D.  R.  CO.  T.  JONBS. 

(Supreme  Court  of  Alabama.     Feb.  8,  1894.) 

Review  on  Appeal— Objections  not  Raised  Bb- 

I.OW— Lack  o»  Bill  of  Excbptioss. 

1.  An  objection  that  causes  of  action  were 
improperly  joined  cannot  t>e  raised  for  tlie  first 
time  on  appeal. 

2.  An  objection  to  the  sufficiency  of  the 
complaint  cannot  be  raised  for  the  first  time  on 
appeal. 

3.  The  action  of  the  trial  court  in  overruling 
a  motion  for  new  trial  cannot  be  considered, 
where  there  is  no  bill  of  exceptions. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  William  H.  Jones  against  the 
Richmond  &  DauTille  Railroad  Company  to 
recover  damages  for  failure  to  deliver  prop- 
erty shipped  at  different  times,  under  a  con- 
tract with  the  plaintiff.  There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  record  contains  no  bill  of  exceptions, 
and  there  is  presented  for  review  In  tbis 
case,  only  the  rendition  of  the  judgment  of 
the  lower  court,  which  is  here  assigned  as 
error. 

James  Weatho-ly  and  Z.  T.  Rudolph,  for 
appellant.  Cabanlss  ft  Wealdey,  for  appel- 
lee. 

HARALSON,  J.  This  suit  was  commenced 
before  a  Justice  of  the  peace,  to  recover  dam- 
ages for  the  failure  to  deliver  property 
shipped  at  different  times  and  under  differ- 
ent contracts  to  plaintiff,  doing  business  un- 
der the  firm  name  of  W.  H.  Jones  &  Co. 
There  were  two  counts  in  the  complaint,  on 
two  distinct  causes  of  action,  one  for  a  fail- 
ure to  deliver  a  car  load  of  potatoes,  "re- 
ceived by  defendant  as  a  common  carrier, 
on,  to  wit,  the  12tb  of  January,  1892,  to  be 
delivered  to  the  plaintiff,"  and  tbe  other,  for 
a  failure  to  deliver  another  car  load  of  pota- 
toes, "received  by  It  as  a  common  carrier,  on 
or  about  tbe  1st  day  of  February,  1892,  to 
be  delivered  to  the  plaintiff."  Each  count 
laid  the  damages  at  $50,  and  was  in  form  as 
prescribed  by  Code,  p.  793,  form  Ifi.  A  trial 
was  bad  betwe^i  the  parties,  and  a  Judg- 
ment was  rendered,  on  the  20th  April,  1892, 
against  the  defendant  for  the  sum  of  $100. 
From  tbis  Judgment,  tbe  defendant  prose- 
cuted an  appeal  to  tbe  circuit  court,  in  which 
court  a  Judgment  was  also  rendored  against 
the  defendant  for  $100.  When  the  cause 
reached  the  circuit  court,  the  plaintiff  filed 
what  is  styled  in  the  record,  "Complaint  in 
the  Circuit  Court,"  which  was  Intended,  evi- 
dently, as  an  additional  count  on  the  same 
cause  of  action,  as  that  sued  on,  in  tbe  sec- 
ond count  of  tbe  original  complaint  In  tbe 


Justice's  court.  TUti  additional  count,  how 
ever.  It  is  contended.  Is  In  form  ex  delicto, 
which  could  not  be  Joined  with  the  original 
count  on  the  same  cause  of  action,  wblcb 
was  ex  contractu.  But,  whether  it  was  sub- 
ject to  that  criticism  or  not.  It  la  unnecessary 
to  decide,  even  If  such  misjoinder  existed, 
since  tho-e  was  no  objection  raised  for  Its 
alleged  misjoinder  with  'Oie  others. 

On  the  trial  of  causes  appealed  from  Jus- 
tices' courts,  where  tbe  sum  exceeds  $20, 
the  rule  is,  that  a  declaration  or  st&temoit 
of  tbe  cause  of  action  must  be  filed  In  the 
appellate  court.  1  Brick.  Dig.  p.  114,  f  74. 
This  nile,  bowevor,  can  have  no  application 
to  a  cause  where  a  sufficient  complaint  had 
already  been  filed  therein,  in  the  Justice's 
court,  which  complaint  bas,  with  the  other 
proceedings,  been  sent  in  a  certified  tran- 
script of  the  record  to,  and  filed  in,  tbe  ap- 
pellate court.  Tbe  trial  may  there  proceed, 
and  be  bad  on  such  original  complaint,  if 
sufficient,  as  well  as  on  a  new  one.  It  can 
apply  only  to  those  cases  on  appeal,  where 
no  sufilcient  complaint  or  statement  of  tbe 
cause  has  been  filed  in  tbe  Justice's  court, 
or.  If  filed,  (or  any  cause,  has  not  been  certi- 
fied In  the  transcript  of  the  record  to  the 
higher  court  Llttieton  y.  Clayton,  77  Ala. 
671.  But,  in  the  absence  of  such  complaint 
or  statement,  where  one  is  required  by  the 
rule  to  be  filed,  after  Judgment  by  nil  diclt, 
or  on  verdict,  without  objection  on  account 
of  a  failure  to  file  it,  the  defendant  will  be 
presumed  to  have  waived  It  Heyman  v. 
McBurney,  66  Ala.  511. 

In  this  case,  It  appears,  all  papas  pertain- 
ing to  the  cause,  were  sent  to  the  clerk  of  thi- 
circuit  court  by  the  Justice  of  the  peace, 
and  a  transcript  of  tbe  record  and  pro- 
ceedings before  bim  in  tiie  cause  was  certi- 
fied by  him  to  the  clerk,  and  the  cause  was 
tried  without  objection,  in  any  form,  to  tbe 
complalut  Defendant  cannot  be  beard  to 
raise  objections  to  it  for  the  first  time,  In 
this  court  Moore  v.  Coolidge,  1  Port  (Ala.) 
280;  Hays  v.  Myrick,  47  Ala.  335,  345; 
Drake  v.  Johnson,  60  Ala.  8;  Rich  v.  Thorn- 
ton, 65  Ala.  310;  Hayes  v.  Solomon,  90  Ala. 
622,  7  South.  921. 

Judgment  was  rendered  on  tbe  9tb  day  of 
January,  1893,  and  a  motion  to  set  aside  tiio 
Judgment  was  made  on  tbe  25th  of  Marcli 
following,  which  was  overruled.  There  is 
no  bill  of  exceptions  In  tbe  case.  This  rul- 
ing of  tbe  court  cannot  be  considered.  Lein- 
kauff  V.  Advancing  Co.,  (Ala.)  12  South.  91K 

Affirmed. 


(US  Ala.  S17) 
SIMMONS  et  aL  V.  TITOHB]  et  aL 
(Supreme  Court  of  Alabama.     Feb.  13,  1894.) 

FAKTMEIISHIF — JUDOHBNT    FOB    FlKX— WbeIT    ER- 

BONEons— Appeal  fkom  Justice's  Cocbt— Jdds- 

KENT  WITHODT   COMPLAINT — VaLIDITT. 

1.  A  judgment  by  default  in  favor  of  a  firm 
is  erroneous  where  the  names  of  the  person* 
comjwsing  such  firm  do  not  appear. 


Digitized  by 


Google 


) 


8IMM0KS  V.  TITOHE. 


787 


2.  Wb«re  «b  aetton  tor  more  tb&n  $20  Is 
eommenced  In  Jiwtlee's  oonrt  withoot  *  inffl- 
dent  complaint  being  filed,  and  it  is  taken  to 
the  drcnit  coort,  a  jndgment  for  plaintiff  by  de- 
fanlt  in  the  circnlt  court,  without  a  complaint 
being  filed  therein,  la  erroneoaa. 

Appeal  from  clrcait  court,  Jefferson  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  Tltche  Bros,  against  M.  S.  ft  Ih 
M.  Simmons  on  a  note,  commenced  in  Jus- 
tice's court,  and  removed  by  certiorari  to 
the  circnlt  court  From  a  Judgment  by  de- 
fault In  favor  of  plaintiffs,  defendants  ap- 
peal.   Revwsed  and  remanded. 

The  names  of  the  persons  composing  the 
plaintiff  firm,  nowhere  appear  In  the  pro- 
ceedings. The  complaint  In  tbe  Justice^s 
court  states  that  "the  plaintiff  claims  of  de- 
fendant the  sum  of  $76.08,  due  by  the  waive 

note  made  by  defendant,  the  day  of 

»  180-,  and  payable  on  the with 

lnt«%8t;  and  plaintiff  avers,  that  as  a  part 
of  said  note,  the  defendant  waived  all  his 
right  to  daim  pwsonal  property  aa  exempt 

Plaintiff  avers,  that  as  a  part  of  said 

the  defendant  agreed  to  pay  a  reasonable  fee, 
which  he  also  claims,  $15.00  dollars.  W.  T. 
Hill,  Plffs.'  Attorney."  This  pap«  purports 
to  have  been  served  by  the  constable  on  both 
the  defendants,  on  the  1st  of  September, 
1801.  And,  the  next  thing  appearing,  Is  an 
executlcm  iasoed  by  the  Justice^  on  the  Sth  of 
November,  1891,  against  the  defendants,  in 
tAv&t  of  Tltche  Bros.,  on  a  Judgment  for 
$88.60,  rendered,  as  therelo  stated,  on  die 
Sth  of  October,  1881.  Afterwards,  the  de- 
fendants applied  for  and  obtained  a  writ  of 
certiorari  and  supoiKdeas,  by  which  the  case 
was  carried  to  the  circnlt  court.  No  com- 
plaint was  filed  in  the  cause  after  it  reached 
that  court  The  Justice,  so  far  as  appears, 
made  no  return  to  the  writ  of  certiorari, 
other  than  a  brief  statement  of  what  ap- 
peared on  his  docket,  which  he  certifies  to 
be  a  complete  ttoA  exact  transcript  of  his 
docket.  In  the  cause.  How  the  papor  copied 
above,  purporting  to  be  a  complaint  filed  In 
the  case  before  the  Justice,  got  Into  the  cir- 
cuit court  does  not  satisfactorily  appear.  It 
Is  not  marked  as  filed  In  the  cause.  On  the 
17th  of  November,  1882,  as  the  Judgment 
entry  In  the  circuit  court  recites,  the  plain- 
tiffs came  "by  their  attorneys,  and  the  de- 
fendants saying  nothing  In  bar  or  preclusion, 
as  to  plaintiffs'  right  of  recovery,"  it  was 
considered  that  the  plaintiffB  ought  to  re- 
cover, but  not  being  advised  of  the  Just 
amotmt  of  damage  sustained,  the  court  pro- 
ceeded to  hear  Qxe  evidence,  without  the  in- 
tervention of  a  Jury,  and  assessed  the  dam- 
ages at  $86.21.  Judgment  was  thereupon 
rendered  against  the  defendants  and  S.  J. 
Darby,  their  surety  on  the  appeal  and  super- 
sedeas bond,  for  that  amount  and  costs.  The 
entry  then  recites,  that  against  the  Judg- 
ment and  the  execution  to  be  Issued  there- 
on, there  Is  no  exemption  of  personal  prop- 
er^ of  the  defendants  and  S.  J.  Darby,  the 
surety  on  the  appeal  bond.    Hie  appeal  Is 


prosecuted  by  the  parties  to  the  Judgment, 
and  the  errors  assigned  are  (1)  that  the  court 
erred  In  rendering  Judg:ment  without  a  com- 
plaint being  on  file  disposing  a  cause  of  ac- 
tion; (2)  because  the  court  entered  Judg- 
ment in  favmr  of  appellees  in  their  firm 
name;  (8)  In  rendering  Judgment  against  the 
surety  on  the  appeal  bond,  adjudicating  his 
right  of  exemptions;  (4)  the  court  erred  In 
the  Judgmmt  rendered;  and  (6)  in  rendering 
a  Judgment  by  default,  when  there  was  no 
party  plaintiff. 

S.  J.  Darby,  for  app^anti. 

HARALSON,  J.  Hie  general  rule  to,  that 
all  partners  must  Join  as  parties  plaintiff  in 
an  action  to  enforce  a  claim  in  favor  of  a 
partnership,  and  cannot  sue  iU  their  copart- 
nership name.  Their  Individual  names  are 
required  to  be  stated,  (17  Am.  &  Eng.  Bnc. 
Law,  1236;)  and,  to  render  a  Jndgment  by 
default  In  the  name  of  a  copartnership,  in- 
dividual names  not  appearing,  is  error  for 
which  a  Judgment  will  be  reversed.  If  a 
defendant  goes  to  trial,  however,  on  a  plea  to 
the  merits,  he  waives  it,  and  cannot  raise  the 
question  for  the  first  time  In  this  court. 
Moore  v.  Watts,  81  Ala.  265,  2  South.  278; 
Moore  v.  Bums,  60  Ala.  270;  Lanford  v.  Pat- 
ton.  44  Ala.  684;  Reld  r.  McLeod,  20  Ala. 
576.  In  this  case,  it  nowhere  appears  who 
the  individual  members  of  the  plaintiff  firm 
were,  or  that  It  was  a  corporation,  or,  that 
but  <»»  poson  was  doing  boslneBs  under 
that  name,  which,-  of  itself.  Implies  two  or 
more  parsons  as  copartners.  A  Judgmmt  by 
default  in  our  practice.  Is  a  Judgment  for 
want  of  an  appearance;  or.  If  the  defendant 
appears  and  does  not  plead,  or  appears  and 
pleads  and  withdraws  the  plea,  the  Judg- 
ment to  follow  is  properly  nil  dicit  Origg 
V.  Oilmer,  54  Ala.  430;  Stewart  v.  Ooode, 
28  Ala.  477.  The  Judgment  entry  negatives 
the  idea  that  the  defendants  appeared,  and 
there  is  nothing  to  show  that  they  did  ap- 
pear or  plead,  yet  the  entry  recites  that  the 
defendants  said  "nothing  in  bar  or  preclu- 
sion,"—the  form  of  a  nil  dldt  Judgment 
But  this  is  repugnant  to  the  othw  redtals, 
and  to  the  record,  and  must  be  taken  as  a 
clerical  misprision  for  a  Judgment  by  de- 
fault It  is  a  mere  matter  of  form  which 
yields  to  facts.  Glass  Co.  v.  Paulk,  83  Ala. 
401,  13  South.  800;  McCaskey  v.  Pollock,  82 
Ala.  176,  2  South.  674;  McLaren  v.  Ander- 
son, 81  Ala.  106,  8  South.  188;  Land  Co.  v. 
Morgan,  88  Ala.  434,  7  South.  248;  1  Brick. 
Dig.  p.  776,  i  41.  Tlie  Judgment  rendered, 
we  must  hold,  was  erroneous,  because  ren- 
dered in  the  name  of  a  firm,  without  the 
names  of  the  partners  being  set  out. 

On  the  trial  of  a  cause  appealed  from  the 
Justice's  court,  or  carried  from  such  court  by 
certiorari,  to  the  circuit  court  where  the  sum 
exceeds  $20,  when  a  suffident  complaint  has 
not  already  been  filed  in  the  Justice's  court, 
which  baa  been  certified  In  a  transcript  and 
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filed  in  the  drcult  court,  on  which  the  par- 
ties may  try  the  cause,  a  complaint  or  state- 
ment of  the  cause  of  action  must  be  filed  In 
the  latter  court,  and  it  is  »ror  to  render 
Judgment  -without  one,  unless  the  defendant 
has  done  something  to  waire  it  1  Briclc 
Dig.  p.  114,  i  74;  Railroad  Co.  y.  Jones,  14 
South.  780;  Elmore  y.  Simon,  67  Ala.  628; 
Hey  man  y.  McBurney,  66  Ala.  511;  Arun- 
dale  y.  Moore.  42  Ala.  482.  The  Judgment 
was  rendered  in  the  circuit  court  without 
any  complaint  being  filed  in  ttiat  court  at 
all.  If  we  presume,  as  we  may,  that  the 
one  we  find  in  the  record,  purporting  to  have 
been  filed  in  the  Justice's  court,  found  its 
way  properly  into  the  appellate  court,  it 
was  wboUy  insufficient,  to  support  a  Judg- 
ment. It  is  unnecessary  to  consider  any 
other  question.    Reversed  and  remanded. 


(102  Ala.  tft) 

eAITHEB  y.  ADVBBTISEB  00. 

(Supreme  Court  of  Alabama.     Feb.  13,  1894.) 

LiBEi,  AND  Slander  —  ActionabI/B  Words — 

Charob  op  Incompetbnct  in  Businbas. 

1.  A  publication  to  the  effect  that  plaintiff 
was  discharged  from  the  superintendency  of  an 
office  of  the  Farmers'  Alliance  "because  of  a 
heavy  loss  in  the  businoss,"  and  that  the  books 
of  such  office,  "when  balanced,  showed  a  net 
loss  of  $2,000,  while"  another  office  showed  a 
net  profit  of  $5,000  on  a  much  smaller  business, 
and  that  "the  showing  simply  prove<l"  plaintiff 
"to  be  a  man  of  small  business  capacity,"  can- 
not be  construed,  by  means  of  an  innuendo,  to 
cliarKe  dishonesty  in  conducting  the  office. 

2.  Such  publication  is,  however,  libelous  per 
se,  as  reflecting  on  plaintiff's  business  capacity. 

Appeal'  from  city  court  of  M<mtgomery; 
Thomas  M.  Arrington,  Judge. 

Action  by  George  F.  Oaither  against  the 
Advertiser  Company  for  libel.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Richardson  &  Reese,  for  appellant  J.  M. 
Faekner  and  W.  S.  Thorlngton,  for  appellee. 

STONE,  C.  J.    The  publication  charged  in 

.  the  present  suit  to  be  libelous  is  set  out  in  the 

several   counts  of   the  complaint.    Omitting 

the  innuendoes,  the  part  complained  of  reads 

as  follows: 

"We  don't  know,  but  maybe  some  of  the 
Alliance  leaders  can  furnish  the  desired  in- 
foiTnation.    Editor  Advertiser. 

"Much  has  been  given  to  the  public  of  late 
alMut  the  shortage  of  Business  Manager 
Wynne  of  the  Oeorgla  Alliance  Exchange.  I 
have  seen  a  statement  to  the  effect  that 
Wynne's  bondsmen  will  not  make  the  short- 
age good,  because,  when  they  went  on  his 
bond,  the  high  Alliance  officials  assured  them 
that  his  accounts  were  straight  with  the 
books,  when,  as  a  matter  of  fact,  he  was  be- 
hind with  the  music  then.  To  a  man  up  a 
tree,  it  looks  like  they  have  got  a  'pretty 
mess'  over  In  Georgia;  but  that  is  Georgia's 
business,  and  Georgia  will  have  to  look  after 


It  Let  us  get  nearer  hom&  Moreov^*,  I 
have  ascertained  from  the  very  best  author- 
ity that  Mr.  Gaither  was  'fired'  from  the 
office  of  general  manager  because  of  a  heavy 
loss  in  the  business  of  the  office.  My  infor- 
mation is  tliat  the  Birmingham  office,  with 
Mr.  Gaither  in  charge,  did  a  business  last 
year  of  about  $80,000,  and  the  tMoks,  when 
balanced,  showed  a  net  loss  of  aixmt  $2,000. 
Willie  the  branch  office  at  Montgomery,  on 
a  business  of  alx>ut  $25,000,  showed  a  net 
profit,  over  and  above  expenses,  of  from 
$4,000  to  $5,000.  It  seems  quite  likely  that 
a  showing  of  that  sort  knocked  Mr.  Gaither 
out  of  office,  ratho:  than  a  third-party  tend- 
ency, which  is  nothing  new  or  novd  to  him. 
The  showing  simply  proved  Mr.  Oaither  to 
be  a  man  of  small  business  capacity." 

The  complaint  contains  tliree  counts,  each 
setting  out  the  language  copied  alMve,  and 
diarges  tliat  said  publication  was  made  by 
the  defendant  corp<Hration  (xt  August  20, 
1881.  The  first  count  avers  that  the  publica- 
tion was  "defamatory,"  and  was  made  by 
"defendant;  wickedly  intending  to  injure  the 
plaintiff."  It  ia  also  averred  in  the  body  of 
this,  the  first,  count,  referring  to  the  Adver- 
tiser's said  article  and  Its  contents,  that  they 
were  "false,  scandalous,  malicions,  and  de- 
famatory." The  second  count  charges  that 
the  publication  was  "falsely  and  maliciously" 
made.  The  tlilrd  count  contains  the  charge 
that  the  defendant,  "wickedly  intending  to 
injure  the  plaintiff,  *  *  *  did  maliciously 
publish,  of  and  concerning  the  plaintiff,  a  cer- 
tain false,  scandalous,  and  defamatory  libel, 
containing,  among  other  things,  the  false, 
scandalous,  and  defamatory  things,"  which 
are  set  out  above.  Each  of  the  counts  con- 
tains many  Innuendoes,  the  gravest  of  which 
is  that  the  article  complained  of  as  libelous 
charges  the  plaintiff  with  embezzlement. 
The  part  of  the  complaint  in  which  this  aver- 
ment is  found,  quotes  from  the  Advertiser's 
article,  copied  alxjve,  and  inserts  in  parenthe- 
ses what  it  assumes  is  the  meaning.  We 
copy  from  an  averment  found  In  the  com- 
plaint: "Moreover,  I  have  ascertained  from 
the  very  best  authority  that  Mr.  Oaither 
(meaning  the  plaintiff)  was  'fired'  (meaning 
thereby  that  the  plaintiff  was  discharged) 
from  the  office  of  general  manager  becaase 
of  a  heavy  loss  in  the  business  of  the  office, 
(meaning  thereby  that  plaintiff  was  guilty  of 
embezzlement  as  general  manager  of  said 
Farmers'  Alliance  Exchange  of  Alabama.)" 
There  was  a  moti<m  in  the  dty  court  to 
strike  out  parts  of  the  complaint  which  were 
Inserted  in  the  form  of  innuendoes,  for  the 
alleged  reason  that  they  sought  to  give  to 
the  language  of  the  publication  a  meaning 
which  its  terms  did  not,  and  could  not.  Justi- 
fy. There  was  also  a  demurrer,  assigning 
the  same  and  other  groimds.  The  city  courc 
overruled  the  motion  to  strike  out,  but  sus- 
tained the  demurrer  to  each  count  of  the 
complaint   There  being  no  amendment  of 
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the  complaint  made  or  offered,  the  Judgment 
for  defoidant  was  made  final,  and  from  that 
judgment  the  present  appeal  Is  prosecuted. 
Are  the  words  of  the  Advertiser's  article  ac- 
tionable per  se?  Do  they,  by  their  terms, 
give  a  right  of  action? 

We  are  not  able  to  perceive  that  the  lan- 
guage of  the  Advertiser's  article,  copied  In 
the  opening  of  this  opinion,  per  se  makes,  or 
even  insinuates,  the  charge  that  Mr.  Galther 
had  been  guilty  of  embezzlement  or  of  any 
other  Illegal  dr  Immoral  act.  There  Is  not  an 
Intimation  that  he  had  been  guilty  of  Inten- 
tional wrong.  All  that  the  words  naturally 
Import  is  that,  under  Mr.  Gaither's  manage- 
ment, the  Alliance  Exchange  at  Birmingham, 
in  a  business  of  $80,000,  had  sustained  a  net 
loss  of  about  $2,000.  The  want  of  success 
of  that  office  was  contrasted  with  the  suc- 
cess of  another,  in  which  it  is  said  a  hand- 
some net  profit  was  realized.  Mark  the  ex- 
pression, "net  loss,"  "net  profit"  The  losses 
exceeded  the  gains  in  the  one;  the  gains  ex- 
ceeded the  losses  in  the  other.  Is  a  want  of 
business  success,  or,  rather,  the  Imputation  of 
such  want,  a  charge  of  dishonesty  or  of  Im- 
morality? Is  every  failure  to  make  a  profit 
in  business  evidence,  or  does  it  raise  the  pre- 
sumption, of  dishonesty?  If  so,  business  en- 
terprises are  a  perilous  adventure.  But,  if 
the  words  employed  were  of  such  uncertain 
import  as  to  leave  the  writer's  meaning  in 
doubt,  there  are  expressions  in  the  article 
which  repel  all  Inference  of  an  intention  to 
impute  criminality.  "The  'boojsa,  when  bal- 
anced, showed  a  net  loss."  When  books  are 
"balanced,"  or  can  be  balanced,  does  It  not 
Imply  that  the  assets  received  are  accounted 
for?  Can  there  be  a  balancing  of  the  books 
while  assets,  or  any  part  of  them,  remain  un- 
accounted for?  Tlie  books  may  fall  to  show 
a  profit.  Bad  debts,  excessive  expenses,  and 
other  operating  causes  may  lead  to  failure  in 
business,  tvhlle  of  themsdves  they  do  not 
prove  dishonesty;  but,  when  the  books  bal- 
ance, prima  facie  they  show  all  assets  are 
accounted  for.  But  a  stronger  argument  is 
found  In  the  language  of  the  concluding  sen- 
tence of  the  article.  That  language  is  that 
"the  showing  simply  proved  Mr.  Galther  to 
be  a  man  of  small  business  capacity."  The 
natural,  unaided  import  of  this  language  was 
to  assail  Mr.  Gaither's  biisiness  capacity,  not 
his  integrity.  Of  themselves,  the  words 
charge  no  crime. 

Is  the  plaintiff's  complaint.  In  the  respect 
we  are  considering,  made  gciod  by  the  innuen- 
does? What  is  the  office  of  the  innuendo? 
"An  innuendo  may  not  introduce  new  matter, 
or  enlarge  the  natural  meaning  of  words.  It 
must  not  put  upon  the  defendant's  words  a 
construction  which  they  will  not  bear.  It 
cannot  alter  or  extend  the  sense  of  the  words, 
or  make  that  certain  which  Is  In  fact  uncer- 
tain. *  •  •  An  Innuendo  cannot  be  proved; 
and  it  is  for  the  Judge  to  decide  whether  a 
publication  is  capable  of  the  meaning  ascrib- 
ed to  it  by  an  innuendo,  and  for  the  Jury  to 


decide  whether  such  meaning  Is  truly  ascribed 
to  It."  13  Am.  &  Eng.  Bnc.  Law,  465-167.  In 
other  words,  the  court  determines  whether 
the  words  used  are  susceptible  of  the  mean- 
ing sought  to  be  ^ven  to  them  by  the  In- 
nuendo. If  this  Inquiry  is  decided  by  the 
coiut  against  the  contenticm  of  the  pleader, 
this  puts  an  end  to  It;  for  it  is  not  permis- 
sible to  make  proof  that  the  words  employed 
were  utt^-ed  In  the  sense,  or  with  the  mean- 
ing, imputed  to  them  in  the  innuendo.  That 
Is  not  the  subject  of  proof.  If  it  be  decided 
by  the  court  that  the  words  are  susceptible 
of  the  meaning  the  Innuendo  seeks  to  ascribe 
to  them,  then  it  becomes  a  Question  for  the 
Jury  to  determine,  under  all  the  circumstan- 
ces, whetiier  they  were  Intended  to  mean 
what  the  Innuendo  avers  they  did.  Hender- 
son V.  Hale,  19  Ala.  154;  Trimble  v.  Ander- 
son, 79  Ala.  514.  We  have  stated  above  om- 
Interpretation  of  the  language  employed.  We 
think  it  incapable  of  expressing  or  conveying 
the  idea  that  plaintiff  had  been  guilty  of  em- 
bezzlement Hence,  plaintiff  failed  to  make 
a  case  In  this  aspect  of  his  complaint. 

There  is  another  aspect  of  this  case.  The 
publication  as  shown  in  the  complaint  con- 
tains this  clause:  "The  showing  simply  prov- 
ed Mr.  Galther  to  be  a  man  of  small  busi- 
ness capacity."  This  had  reference  to  the 
prior  statement  that  he  (Galther)  had  con- 
ducted a  business  of  about  $80,000,  and  had 
sustained  a  loss  of  about  $2,000.  It  was 
not  a  charge  of  dishonesty,  but  it  charged 
personal  Incapadly  to  conduct  a  business 
such  as  Mr.  Galther  had  undertaken.  Such 
publication  necessarily,  in  legal  contempla- 
tion, tends  to  Injure  the  credit  and  standing 
of  the  party  of  whom  It  is  published,  and 
leads,  naturally,  to  his  injury  in  search  of 
business  employment  In  Ware  v.  Clowney, 
24  Ala.  707,  this  court.  In  discussing  the  doc- 
trine of  slander,  said:  "The  authorities  gen- 
erally concur  In  upholding  this  doctrine  in 
three  classes  of  cases  which  injuriously  re- 
flect upon  the  trade,  profession,  or  business 
of  an  individual,  namely:  •  •  •  (3)  Where 
the  words  Impute  ignorance,  or  want  of  skill 
and  capacity,  iu  general  terms."  And  the 
following  language  used  by  Parker,  C.  J.,  in 
Ostrom  v.  Calkins,  5  Wend.  2C3,  was  quoted 
by  our  predecessors,  apparently  without  dis- 
sent: "Words  are  actionable  which  directly 
tend  to  the  prejudice  of  any  one  in  his  office, 
profession,  trade,  or  business.  In  any  lawful 
employment  by  which  he  may  gain  Us  live- 
lihood." See,  also,  Sewall  v.  Catlin,  3  Wend. 
291;  Mott  V.  Gomstock,  7  Cow.  654;  Johnson 
V.  Robotson,  8  Port  (Ala.)  486.  The  above 
is  the  rule  when  one  is  falsdy  charged  verbal- 
ly with  being  incapacitated  for  the  duties  of 
an  office,  trade,  or  business.  For  a  much 
stronger  reason  is  an  action  maintalnabli! 
when  the  charge  is  made  public  in  a  writ- 
ten or  printed  publication.  The  reason  is 
that  printed  or  written  slander  is  uttered 
with  greater  deliberation.  Is  more  widely  cir- 
culated, and  is  placed  In  an  enduring  form. 
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Aa  aheddiag  Ugfat  <m  tbe  qneetlons  we  have 
been  dlscuBaing,  see  Davis  v.  Lewis,  7  Term 
R.  17;  Erber  t.  R.  G.  Dun  &  Co.,  12  Fed. 
626;  Mc€!orkIe  T.  Binns,  6  Am.  Dec.  420; 
Stow  y.  ConveFse.  8  Am.  Dec.  189;  King  v. 
Root,  21  Am.  Dea  102;  Lewis  v.  ECawley,  2 
Day,  405;  Read  t.  Hudson,  1  Ld.  Rajm.  610; 
Hall  V.  Smith,  1  Maule  &  S.  287;  Whlttlng- 
ton  y.  Oladwln,  6  Bain.  &  0.  180;  Jones  y. 
LltUer,  7  Mees.  &  W.  423;  Robinson  v.  Mar- 
cbant,  7  AdoL  &  B.  (N.  S.)  918;  Carpenter 
y.  Dennis,  3  Sandf.  305;  Phillips  y.  Hoefer, 
1  Pa.  St.  62:  Cooley.  Torts,  205.  We  hold 
that  under  the  authority  of  Ware  y.  Clowoey, 
24  Ala.  707,  and  the  principles  of  the  other 
authorities  cited,  the  publication  complained 
of,  in  the  matter  last  above  referred  to.  Is 
libelous  per  se  without  any  averment  of  spe- 
cific damage.  Of  course,  the  defense  pro- 
vided for  under  section  2725  of  the  present 
Code  Is  opm  to  defendant;  and,  if  it  can 
t>e  shown  that  the  publication  as  to  its  avw- 
red  facts.  Is  true,  this  will  be  an  answer  to 
the  action.  We  have  sold  above  that  the 
innuendo,  found  in  each  of  the  counts,  that 
the  meaning  of  the  publication  was  that  the 
plaintiff  had  heesi  "guilty  of  embezzlement," 
was  not  authorized  by  the  language  employ- 
ed. That  Innuendo,  as  expressed,  ought  to 
have  been  stricken  out  on  defendant's  mo- 
tion. In  what  we  have  said  as  to  the  suffl- 
clency  of  the  third  count,  we  attach  no  im- 
portance to  that  innuendo,  but  treat  the 
count  as  if  that  averment  were  not  in  it 
The  third  count  contains  an  averment  of 
special  damage.  The  burden  of  proving 
that  averment  rests  on  the  plaintiff;  and. 
If  the  truth  of  the  publication  be  shown,  it 
will  be  an  answer  alike  to  the  general  and 
special  damages  claimed.  Reversed  and  re- 
manded. 


(ua  Ate.  no) 

MABLOWB  y.  ROGERS. 
(Supreme  Court  of  Alabama.     Feb.  13,  1894.) 

SsT-OVr  AND  Ck>i;nTEBSLAIH  —  Pl.SADINa  —  CoN- 

VSKSION— Landlord  and  Tenant. 

1.  A  set-off  Is  not  available  as  a  defense  to 
an  action  of  tort. 

2.  Error  in  sustaining  a  demurrer  to  a  plea 
in  bar  was  harmless  when  the  plea  proposed  no 
defense  which  was  not  ayailable  under  the  gen- 
eral Issne,  already  pleaded,  on  which  the  case 
was  tried. 

8.  A  set-off  is  not  available  under  a  plea  of 
the  general  issue. 

4.  One  who,  after  renting  land  to  another 
on  an  agreement  for  eqnal  division  of  the  crop, 
takes  possession  of  all  the  crop  when  gathered, 
without  any  legal  proceeding  or  permission  from 
the  tenant,  is  guilty  of  conversion  as  to  half  the 
crop. 

5.  A  panrf  mortgage  by  the  tenant  to  the 
lessor  on  tbe  crop  for  advances  made  is  no  de- 
fense to  an  action  for  the  conversion. 

Appeal  from  circuit  court,  Tuscaloosa  coun- 
ty; S.  H.  Sprott,  Judge. 

Action  by  J.  F.  Rogers  against  R.  Mar- 
lowe toe  the  conversion  of  100  bushels  of 
com  and  2,000  pounds  of  seed  cotton,  the 


property  of  the  plaintiff.  There  was  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tbe  defendant  pleaded  besides  the  general 
issue,  two  special  pleas,  the  first  of  which 
was  a  plea  of  set-off,  setting  up,  that  at  the 
time  of  tbe  commencement  of  the  action, 
the  plaintiff  was  indebted  to  him  in  the  sum 
of  $100,  for  merchandise,  goods  and  chattels 
sold  by  the  defendant  to  the '  plaintiff ;  also 
for  work  and  labor  done  by  tbe  plaintiff  for 
the  defendant:  for  money  lent  by  defendant 
to  plaintiff;  for  money  paid  by  defendant 
tar  plalntUI,  at  his  Instance  and  request. 
The  second  one  was,  that  defendant  had  a 
landlord's  Hen  on  the  property  alleged  to 
have  been  converted;  that  the  products  were 
raised  and  grown  on  lands  of  defendant; 
that  he  furnished  the  teams  to  cultivate  said 
products,  and  that  he  furnished  supplies  and 
advances  to  the  plaintiff,  advanced  by  Hayes 
&  Co.,  at  the  Instance  of  defendant,  and  for 
which  he  was  legally  bound;  that  such  ad- 
vances were  made  for  the  sustenance  and 
well-being  of  the  plaintiff  and  his  family,  in 
cultivating  and  gathering  tbe  crop  and  pre- 
paring it  for  market,  and  that  plaintiff 
agreed,  that  the  defendant  should  take  pos- 
session of  plaintiff's  part  of  tbe  crop  claimed 
to  be  converted,  and  apply  It  to  the  debt, 
which  plaintiff  owed  defendant  for  advances 
as  aforesaid;  that  in  pursuance  of  said  agree- 
ment, he  marketed  the  said  products,  and 
credited  plaintlfTB  debt  to  him  for  advances, 
and  for  which  he  held  a  landlord's  lien; 
that  fae  allowed  plaintiff  credit  for  the  mar- 
ket yalne  of  the  property,  and  after  allowing 
blm  such  credit,  plaintiff  still  owed  defend- 
ant a  balance  on  said  advances,  for  which  de- 
fendant claimed  Judgment.  The  plaintiff  de- 
murred to  the  first  plea,  on  the  ground,  that 
no  set-off,  or  plea  of  set-off  is  available  in  an 
action  In  trover.  He  demurred  to  the  sec- 
ond plea,  because  the  same  Is  a  plea  of  set- 
off, "not  available  in  this  action,  ex  delicto, 
and  because  It  combines  or  attempts  to  com- 
bine a  plea  of  set-off,  asking  Judgment  for  a 
balance  due  defendant— which  plea  Is  not 
available  in  this  action,— and  a  plea  denying 
the  conversion  as  charged  In  the  complaint, 
which  pleas  cannot  be  combined  in  such 
manner,  and  becaiise  It  nowhere  gives  the 
amount  of  said  debts  for  advances."  The 
plaintiff  also  moved  the  court,  to  strike  out 
plea  No.  2,  (1),  because  the  same  was  un- 
necessarily prolix,  irrelevant  and  frivolous: 
(2),  because  the  same  is  not  a  concise  plain 
statement  of  tbe  matter  relied  on  as  a  de- 
fense, as  required  by  tbe  Code  of  Alabama; 
and  the  averment  that  plaintiff  "agreed  that 
defendant  should  take  and  apply  the  chat- 
tels, whose  convorsion  is  herein  sued  for,  in 
satisfaction  of  a  debt  due  by  plaintiff," 
would  be  a  full  and  sufficient  statement  of 
the  defense;  (3),  "because  the  said  plea  at- 
tempts to  set  ott  other  debts  against  plain- 
tiff's action,  and  attempts  to  claim  Judg- 
ment  for   a   balance,    without   stating   the 
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amoimt  of  the  aald  set-off  debts,  and  wlth- 
ont  stating  the  amoimt  of  said  balance  for 
-which  Judgment  Is  claimed  by  defendant; 
and  because  all  this  Is  joined  In  the  same 
plea  with  a  plea  to  the  merits  of  the  acUon." 
The  judgment  entry  recites,  that  "demurrers 
to  pleas  setting  up  set-off  each  sustained. 
Motion  to  strike  plea  No.  2  from  the  file 
granted."  The  plaintiff  testified  that  during 
the  year,  1892,  plaintiff  rented  lands  from 
defendant  for  the  purpose  of  making  a  crop; 
that  defendant  furnished  the  land,  teams 
and  implements  to  make  the  crop,  and  plain- 
tiff the  labor,  and  by  agreement  the  crop 
raised  was  to  be  equally  divided  between 
them;  that  when  the  com  had  been  gath- 
ered In  October,  and  lay  In  piles  In  the  field, 
defendant  drove  up  one  day  with  a  wagon, 
and  said  be  was  going  to  take  the  com  and 
haul  it  home;  that  plaintiff  aslied  him  If  he 
bad  an  attachment  for  it,  to  which  inquiry, 
defendant  replied,  he  had  not,  but  that  ho 
had  something  better,  and  that  he  was  go- 
ing to  take  the  crop  for  what  plaintiff  owed 
him  for  advances;  that  plaintiff  protested 
against  his  taking  the  corn  and  commanded 
him  not  to  do  so,  but  defendant  proceeded  to 
batd  off  the  entire  crop  of  com  against  the 
protest  of  plaintiff;  that  shortly  after  this, 
defendant  sent  over  to  plaintiff's  house, 
while  plaintiff  was  away  from  home,  where 
plaintiff'  had  stored  the  entire  crop  of  seed 
cotton  raised  on '  the  place,  and  hauled  It 
away  to  a  gin,  and  afterwards,  to  market 
and  sold  it,  and  told  plaintiff,  afterwards,  he 
had  sold  the  cotton  and  paid  in  part,  with 
the  proceeds  belonging  to  plaintiff,  his  ac- 
count for  advances;  that  the  corn  taken  was 
80  or  100  bushels,  worth  from  50  to  60  cents 
per  bushel,  and  the  cotton  2,500  pounds, 
worth  from  2^  to  8  cents  per  pound,  and 
that  this  was  all  the  com  and  cotton  that 
was  raised  by  plaintiff  on  the  defendant's 
land;  that  defendant  ever  after  taking  the 
corn  and  cotton  denied  that  plaintiff  was 
entitled  to  Iiave  any  part  thereof,  or  that 
lie  had  any  right  or  Interest  therein,  and  that . 
defendant  had  entirely  excluded  him  from 
any  use  or  enjoyment  of  the  same,  or  any 
participation  in  the  proceeds  of  the  sale 
thereof.  On  the  cross-examination,  defend- 
ant asked  the  plaintiff,  "If  he  did  not  owe 
him,  defendant,  for  advances  to  make  said 
crop;  In  an  amoimt  greater  than  the  value  of 
his,  the  plaintiff's,  share  of  the  crop,  for 
which  he  was  suing  defendant  for  conver- 
"sion?"  On  objection  to  the  question,  that  it 
called  for  evidence  not  admissible  under  the 
pleadings,  the  question  was  not  allowed  to  be 
answered,  and  defendant  excepted.  In  an- 
swer to  another  question,  not  objected  to, 
he  stated,  tliat  he  did  not  consent  for  de- 
fendant to  take  the  crop  and  apply  his,  the 
plaintiff's  part,  in  part  payment  of  the  debt 
which  he  owed  defendant  for  advances  to 
make  the  crop.  The  defendant  proposed  to 
ask  witness,  if  he  had  not.  In  February, 
1893,  "when  defendant  became  his  surety,  to 


Mr.  Hayes,  for  additional  supplies,  icAd  de- 
fendant, if  he  would  aid  him  in  getting  the 
supplies,  that  defendant  could  hoia  the  crop 
made  for  the  advances,  imtil  they  were  paid 
for?"  and  further,  if  he,  plahitlff,  did  not 
know  that  the  com  was  all  in  the  crib  of  de- 
f aidant  and  had  not  been  used  or  sold?  To 
each  of  these  questions  the  court  sustained 
objecti(»iB,  on  account  of  their  immateriality, 
and  defendant  separately  excepted.  The  de- 
fendant then  proinsed  to  prove,  that  he  had 
a  landlord's  lien  on  the  property  alleged  to 
be  converted,  and  that  the  proceeds  of  the 
sale  of  the  cotton  had  been  applied  by  de- 
fendant to  part  payment  of  the  debt  of 
plaintiff  to  defendant,  for  advances  furnished 
to  make  the  crop  grown  by  him;  that  the 
com  alleged  to  have  been  converted  was  yet 
all  Intact  on  defendant's  premises  where  it 
was  originally  stored  when  taken,  and  that 
none  of  It  had  been  consumed  or  sold.  The 
plaintiff  separately  objected  to  the  offer  to 
make  such  proofs,  on  the  ground  that  It  was 
irrelevant,  immaterial,  and  was  no  defense 
to  the  action,  which  objections  were  several- 
ly sustained  and  defendant  separately  ex- 
cepted. The  court,  at  the  request  of  plain- 
tiff, gave  the  general  affirmative  charge  in 
his  favor,  to  which  defendant  excepted. 

Jones  &  Mayfleld,  for  appellant  Ormond 
Somorville,  f<»:  appellee. 

HARALSON,  J.  Trover  is  an  action  for  a 
tort,  and  a  set-off  is  not  available  in  Its  de- 
fense. Russell  V.  Russell,  62  Ala.  48;  Wldt- 
worth  V.  Thomas,  83  Ala.  309,  3  South.  781; 
Donohne  v.  Henry,  4  K.  D.  Smith,  162;  Mc- 
Lean V.  Hugarin,  13  Johns.  184;  Keaggy  v. 
Hite,  12  111.  99;  Dole  v.  McGraw,  71  Mich. 
106,  38  N.  "W.  688;  Plahwlck  v.  SewcU,  4 
Har.  &  J.  409;  Arthur  v.  Sylvester,  105  Pa. 
St.  233;  22  Am.  &  Bng.  Enc.  Law,  239,  240. 
The  demurrer  to  special  plea  No.  1  was, 
therefore,  properly  sustained. 

The  other  special  plea.  No.  2,  has  many  of 
the  elements  of  a  plea  in  bar,  and  concludes 
as  a  plea  of  set-off  or  recoupment.  If  treated 
as  one  of  the  latter  character,  the  demurrer 
to  it  was  propwly  sustained;  but  if ,  as  a 
plea  In  bar,  and  there  was  any  error  in  sus- 
taining the  demurrer  to  it,  it  was  error  with- 
out injury,  since  it  proposed  no  defense 
which  was  not  available  under  the  general 
issue,  already  pleaded,  and  on  which  the 
case  was  tried.  A  set-off  la  not  available 
under  the  plea  of  the  general  issue,  and  the 
evidence  offered  by  defendant  and  objected 
to,  was  properly  excluded,  since  it  was  not 
applicable  to  any  issue  in  the  case.  Code, 
S  2675;  Odum  v.  RuUedge  &  J.  R.  Co.,  94 
Ala.  496,  10  South.  222;  Slaughter  v.  Swift, 
67  Ala.  494,  499.  The  uncontroverted  evi- 
dence shows,  that  the  defendant,  without 
any  legal  proceeding,  and  against  the  protest 
and  remonstrance  of  the  plaintiff,  seized  and 
carried  away  all  the  cotton  and  corn  which 
the  plaintiff  bad  raised  that  year.    So  far  as 
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appears,  the  plaintiff  had  not  asserted  bis 
possession  of  the  property,  in  any  manner  to 
deny  defendant's  right  or  claim  to  it,  as  a 
cotenant  with  plaintiff,  or  for  any  lien  he 
claimed  on  plaintiff's  interest  In  It  for  ad- 
vances. Defendant  sold  the  cotton,  and  at 
the  trial,  proposed  to  prove  be  had  not  sold 
or  used,  but  had  the  com  on  hand,  but  de- 
nied that  plaintiff  was  entitled  to  have  any 
part  of  it,  or  that  he  had  any  right  or  Inter- 
est in  it.  Such  acts  as  these  were  a  con- 
version, not  only  of  the  cotton  which  de- 
fendant had  sold  and  the  proceeds  from 
which  he  had  appropriated,  but  of  the  corn 
also.  Just  as  if  he  had  consumed  or  sold  it 
He  had  no  more  than  a  parol  mortgage,  so 
far  as  it  has  been  made  to  appear,  on  plaln- 
tlfTs  interest  In  the  crops,  for  any  advances 
he  may  have  made  to  him;  and,  this  was 
void,  bestowing  on  him  no  legal  at  equitable 
title  aa  plainUff's  share.  Code,  S  1731.  He 
had  no  right,  under  any  circumstances, 
against  the  cMisent  of  the  plaintiff,  to  take 
and  carry  away  all  the  crops,  and  for  more 
than  his  share  thus  carried  away,  he  is  liable 
to  the  plaintiff.  The  court  very  properly 
charged  the  Jury,  that  if  they  believed  the 
evidence  they  must  find  for  the  plaintiff. 
The  evidence  shows  very  clearly,  that  plain- 
tiff's Judgment  was  for  not  more  .than  his 
half  Interest  in  said  corn  and  cotton.  Af- 
firmed. 


(100  Ala.  139) 

RANDOIiPH  et  al.  v.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  8,  1894.) 

Cbiminal  Lav — Sufpicibxct  ov  Evidence — 
Vesue. 

1.  Where  there  is  no  evidence  that  the 
crime  was  committed  in  the  county,  a  motion  t>y 
defendants,  at  the  close  of  the  state's  testimony, 
for  their  discharge,  should  be  granted. 

2.  A  Joint  motion  by  two  defendants  for  dis- 
charge, on  the  ground  that  there  is  no  evidence 
connecting  them  with  the  commission  of  the  of- 
fense, should  be  overruled  when  there  is  such 
evidence  as  to  one. 

3.  On  prosecution  of  a  man  and  wife  for 
burglary,  evidence  that  some  of  the  stolen  prop- 
erty was  found  13  months  after  the  burglary 
in  the  possession  of  the  wife,  the  hasband  be- 
ing then  in  jail  on  another  charge,  was  evidence 
to  go  to  the  Jury;  it  further  appearing  that  on 
a  search  of  the  house,  just  prior  to  the  hus- 
band's arrest  on  such  other  chnrRe,  none  of  the 
stolen  property  was  found.  McCIellan  and  Har- 
alson, JJ.,  dissenting. 

Appeal  from  circuit  court,  Wilcox  ooimty; 
John  Moore,  Judge. 

William  Randolph  and  Penny  Randolph 
were  convicted  of  burglary,  and  appeal.  Re- 
versed. 

Upon  the  trial  of  the  case,  as  is  shown  by 
the  bill  of  ezceptlMis,  the  state  proved  the 
corpus  delicti.  It  was  also  further  shown 
that  the  defendants  resided  about  three-quar- 
ters of  a  mile  from  the  store  which  was  bur- 
glarized, and  that  tracks  of  a  horse  and  mule 
were  followed  the  morning  after  the  burglary 
to  the  road  leading  in  the  direction  of  the  de- 
fendants' house;   that  the  defendant  William 


Randolph  owned  a  mule  at  that  time.  It 
was  also  further  ^own  that,  the  day  after 
the  burglary,  the  house  of  the  defendants 
and  other  houses  In  the  vicinity  of  said  store 
were  searched  for  the  goods  and  merchandise 
stolen  from  the  store,  but  none  of  said  goods 
were  found;  that,  about  12  or  13  months 
after  the  burglary  was  committed,  several  ar- 
ticles of  merchandise  stolen  from  said  store 
were  found  in  the  dwelling  house  of  the  de- 
fendants; and  that  the  defendant  Penny  Ran- 
dolph made  several  conflicting  statements  in 
attempting  to  account  toe  how  she  came  In 
possession  of  said  articles.  The  bill  of  excep- 
tions then  contains  the  following  statement: 
"That  the  proof  was  that,  at  the  time  of  the 
search  when  said  goods  were  found  in  the 
house  of  defendants,  the  defendant  Billy  Ran- 
dolph was  not  present,  but  was  confined  in 
the  Jail  of  Wilcox  Ca,  Ala.,  on  charge  of  an- 
other offense;  that  he  was  not  present  when 
his  said  wife  made  the  statements  attempting 
to  account  for  the  possession  of  said  goods; 
that  a  few  days  before  said  search  was  made. 
In  which  said  goods  wM'e  found,  a  day  or  two 
after  defendant  was  committed  to  jail,  a 
prior  search  of  said  house  was  made,  when 
none  of  said  goods  were  found,  the  said 
goods  having  be«i  found  in  the  house  after 
said  defendant  was  committed  to  jaU  as 
aforesaid,  and  there  being  no  evidence  up  to 
this  time  to  show  tliat  any  of  said  goods  were 
ever  in  his  possession,  or  in  the  possession  of 
his  wife,  Penny,  until  after  he  had  been  put 
In  jail  as  above  stated."  Upon  this  evidence, 
the  state  having  announced  that  it  had  closed 
its  case,  the  defendants  moved  the  coiu*t  that 
they  be  not  required  to  further  defend  said 
case,  and  that  the  court  excuse  them  from  of- 
fering evidence  to  account  for  the  possession 
of  said  goods,  arguing  to  the  coiu^  that  there 
was  not  evidence  enough  to  require  them  to 
offer  evidence  in  defense,  or  to  give  an  ex- 
planation of  the  possession  of  said  goods,  be- 
cause said  possession  was  not  shown  to  be 
recent  after  the  said  burglary.  The  court 
overruled  this  motion,  and  decided  that  the 
defendants  were  placed  upon  their  defense, 
and  to  this  ruling  the  defendants  excepted. 
The  defendants  then  moved  the  court  "to  ex- 
clude all  the  evidence  offered  by  the  state 
from  the  Jury,  and  to  discharge  the  defmd- 
ants,"  which  motion  the  court  overruled,  and 
the  defendants  excepted. 


Howard  &  Jones,  for  appellants. 
Martin,  Atty.  Gen.,  for  the  State. 


Wm.  U 


McCLELLAN,  J.  William  Randolph  and 
Penny  Randolph  were  Jointly  Indicted,  tried, 
and  convicted  of  the  offense  of  burglary  of 
the  store  of  one  Cobb.  The  bill  of  excep- 
tions recites  that  It  contains  substantially  all 
the  evidence  in  the  case.  It  does  not  con- 
tain any  evidence  that  the  offense  was  com- 
mitted in  Wilcox  county.  The  defendant  Wil- 
liam Randolph  separately  requested  the  court, 
In  writing,  to  charge  the  Jury  "that  they 
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nrast  aoinlt  him  U  they  bellere  the  evi- 
doice;"  The  court  erred  in  refusing  this 
charge.  One  fact  essential  to  guilt— the  venue 
In  Wilcox  county — was  not  in  eTidence.  and 
the  ^ect  of  the  court's  action  was  to  bold 
that  the  case  was  made  out  U  the  jury  be- 
lieved the  evidence,  though  there  was  no 
proof,  and  they  might  not  have  believed,  that 
the  offoise  was  committed  in  the  county  of 
the  indictmoit  Bain  t.  State,  61  Ala.  75; 
Cawthom  v.  State,  63  Ala.  157;  Brown  t. 
State.  (Ala.)  14  South.  761.  This  error,  bow- 
ever,  is  not  one  of  which  the  othor  defend- 
ant. Penny  Randolph,  can  complain.  By  the 
refusal  of  this  charge  to  William  Randolph 
the  court  did  not  pass  upon  the  sufficiency  of 
the  evidence,  If  believed,  to  convict  her,  but  at 
most,  so  far  as  this  point  is  concerned,  it  can 
only  be  said  that  it  does  not  affirmatively  ap- 
pear that  the  judgment  as  to  her  is  support- 
ed by  the  evidence,  and  this  is  no  ground  for 
a  reversal  "It  does  not  lie  within  our  prov- 
ince to  grant  new  trials,  in  cases  civil  or 
criminal,  because  the  verdict  and  judgment 
may  not  affirmatively  appear  to  be  supported 
by  the  evidenca"  Hubbard  v.  State,  72  Ala. 
164,  169,  170.  Bat  this  question  was  raised 
in  behalf  of  both  defendants  by  a  joint  mo- 
tion on  their  part,  made  upon  the  close  of  the 
testimony  for  the  prosecution,  "to  exclude  all 
the  evidence  offered  by  the  state,  and  to  dis- 
charge the  defendants."  This  motion  should 
have  been  granted.  The  court's  denial  of  it 
was  to  rule,  in  effect,  that  there  was  evi- 
dence which,  if  believed  by  the  jury,  would 
anth<H-ize  a  conviction;  and  this  ruling  was 
manifestly  erroneous,  for  that  there  was  no 
evidence  of  the  venue,  and  the  error  was 
equally  prejudicial  to  each  of  the  defendants. 
The  other  motion,  made  jointly  by  the  de- 
fendants, on  the  express  grotmd  that  the 
state  had  failed  to  adduce  any  evidence  tend- 
ing to  connect  them  with  the  commission  of 
the  offense,  was  properly  overruled.  The  mo- 
tion was  made  by  both  defendants,  and 
prayed  the  discharge  of  tioth.  There  was  cer- 
tainly evldencv.  tending  to  connect  Penny 
Randolph  with  the  offense,  in  the  fact  that 
she  bad  possession,  though  at  the  time  remote 
from  the  crime,  of  some  of  the  properly  car- 
ried away  when  the  store  was  brolien  into, 
and  that  she  gave  directly  ccmflicting,  and 
therefore  necessarily  false,  accounts  of  the 
source  of  her  possession;  and,  whether  there 
was  any  such  evidence  as  to  William  Ran- 
dolph or  not,  the  motion  was  bad,  and  the 
court  properly  overruled  It,  since,  conceding 
that  the  latter  was  not  implicated,  the  motion 
was  good  as  to  him,  and  bad  as  to  his  code- 
fendant,  and  not  b^ng  good  as  a  whole,  as 
made,  it  was  well  denied  as  a  whole.  The 
coiurt,  moreover,  is  of  the  opinion  (in  which 
the  writer  does  not  concur)  that  the  mere 
fact  that  some  of  the  stolen  property  was 
found  in  the  house  of  William  Randolph  13 
months  after  the  burglary,  in  the  possession 
of  Penny  RandcApb,  who  was  his  wife,  liv- 
ing in  the  house,  (William  at  the  time  be- 


ing absent,  CMiflned  in  jail  on  another 
charge,)  it  further  appearing  that  on  a  search 
of  the  house,  made  just  prior  to  William's  ar- 
rest on  this  other  charge,  none  of  the  stolen 
property  was  found,  was  some  evidence  for 
the  jury  to  consider  in  determining  lils  guilt 
<h:  innocence.  12  Am.  &  Eng.  Ena  Law,  S45; 
White  V.  State,  72  Ala.  195;  Malachi  v.  State, 
89  Ala.  134,  8  South.  104.  In  any  view,  how- 
ever, the  motion  made  here  was  well  denied. 
Reversed  and  remanded. 


(Ui  Aim.  SET) 
OLDHAM  V.  MAYOR,  ETC.,  OF  BIRMING- 
HAM. 
(Supreme  Ciourt  of  Alabama.     Feb.  8,  1894.) 

CiTT  or  BlRMINGRAM  —  FOUCB  COMmSSIONBRS— 
BOiLBD  OF  ALDEBMBN  — FoWBR  to  A.BOUSH  OF- 

HCB— Sergeant  op  Police — Salart. 

1.  Birmingham  City  Charter  (Acts  1890-01, 
p.  114)  empowers  the  mayor  and  aldermen  to 
"appoint  such  officers  as  they  may  see  fit,"  to 
"remove  and  disctiarKe  any  of  its  officeia  and  em- 
ployes at  pleasure,  to  appoint  and  regulate 
policemen,  and  to  maintain  such  a  police  force 
as  they  deem  necessary.  City  Code  autltorizes 
the  board  to  elect  "such  number  of  policemen 
as  the  board  may  see  fit,  to  serve  at  the  will 
of  the  board,  for  one  year,  or  until  their  suc- 
cessors are  elected  and  qnalified."  Act  Dec. 
12,  1892,  (to  establish  a  board  of  police  com- 
missioners for  such  city,)  §§  4,  6,  make  It  the 
duty  of  such  board  to  appoint  such  police  officers 
and  policemen  "as  is  or  may  be  prescribed  by 
city  ordinance,"  and  to  exercise  fuU  control 
thereof,  "in  conformity  to  existing  laws  and  or- 
dinances, and  such  as  may  l>e  made,"  and  em- 
power it  to  suspend  or  remove  any  of  such  offi- 
cers tor  failure  to  perform  any  duty,  etc.  Held, 
mat  the  mayor  and  aldermen  could  aliolish  the 
office  of  sergeant  of  police,  and  that  the  salary 
of  the  person  filling;  such  office  by  appointment 
of  the  police  commissioners  thereupon  ceased. 

2.  The  provision  inhibiting  the  diminution 
of  the  salary  of  police  officers  during  "the  term" 
does  not  entitle  the  officer  to  salary,  after  the 
office  is  abolished,  to  the  end  of  the  year  for 
which  he  was  appointed,  since  "the  term"  ends 
when  the  office  is  alMlished. 

3.  The  provision  of  Act  Dec.  12,  1802,  pro- 
hibiting the  removal  of  policemen  by  the  police 
commissioners,  except  for  cause  after  due  trial, 
does  not  affect  the  exercise  by  the  city  of  its 
power  to  alralish  offices. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  John  S.  Oldhajn  against  the 
mayor  and  aldermen  of  the  city  of  Birming- 
ham to  recover  salary  alleged  to  be  due  plain- 
tiff as  sergeant  of  police  of  such  city.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Cabaniss  &  Weakley,  for  appellant  H.  O. 
Selhelmer,  for  appellee. 

HARALSON,  J.  This  is  an  action  of  as- 
sumpsit by  John  S.  Oldham,  the  appellant, 
against  the  mayor  and  aldermen  of  Birming- 
ham, a  municipal  corporation,  to  recover  the 
salary  claimed  by  him  as  attaching  to  the 
olfloe  of  sergeant  of  police  for  said  city, 
which  accrued  to  him  from  and  after  the 
21st  of  June,  1893,  and  which  was  payable, 
as  alleged,  semimonthly.    The  facts  in  the 
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case  are  rmdlspnted.  It  was  tried  on  an 
agreed  statement,  subject  to  legal  objections. 
The  trial  was  by  the  court,  without  the  In- 
tervention of  a  Jury,  and  the  Judgment  be- 
ing for  the  defendant,  on  exception  reserved 
to  tbe  conclusion  and  Judgment  of  the  court, 
an  appeal  Is  here  prosecuted  to  reverse  that 
Judgment  The  legislature,  at  its  session  of 
1890-81,  established  a  new  charter  for  the 
city  of  Birmingham.  Acts  1890-81,  p.  114. 
Under  this  charter,  the  corporate  powers  of 
the  city  were  vested  in,  and  to  be  erer- 
cised  by,  a  mayor  and  10  aldermen,  who 
constituted  the  governing  body,  called  the 
"Board  of  Mayor  and  Aldarmen,"  to  be  elect- 
ed by  the  people  on  the  first  Tuesday  In  De- 
cember, blennlaUy.  Prlw  to  1883,  this  board 
had  power  and  control  over  the  police  force 
of  the  city.  On  December  12,  1882,  the  act 
of  the  legislature,  entitled  "An  act  to  es- 
tablish a  board  of  commissioners  of  police 
for  the  city  of  Birmingham,  Alabama,"  was 
approved,  by  which  act,  it  was  made  the 
duty  of  this  board  to  appoint  such  police 
officers  and  poUcem^i  as  were  or  might  be 
prescribed  by  the  city  (H-dinance.  On  the 
12th  March,  1893,  the  police  commiS8ion»«, 
having  been  duly  appointed,  and  qualified 
under  said  act,  and  proceeding  tho'eunder, 
elected  the  police  force  for  said  city,  con- 
sisting of  a  diief  of  police,  a  night  captain, 
a  day  and  night  sergeant  and  26  patrolmen, 
the  day  sergeant  so  elected  being  the  plain- 
tiff,  John  S.  Oldham.  These  were  the  police 
officers  and  policemen  at  that  time  authorized 
by  city  ordinance.  The  board  of  mayor  and 
aldermen  of  the  dty  denied  the  right  of  said 
commissioners  to  elect  a  police  force,  and  in- 
sisted that  the  then  Inciunbents  of  police 
offices  had  the  right  to  serve  during  the 
whole  of  1803,  (having  theretofore  been  ap- 
pointed by  the  city  for  the  year,)  and  re- 
fused to  recognize  the  rights  of  the  ap- 
pointees of  the  police  commission,  (including 
the  plaintlfr;)  and  the  then  Incumbent  of  the 
office  refused  to  vacate  and  yield  it  to  plain- 
tiff. Other  appointees  were  in  a  like  cate- 
g<M7.  Litigation  ensued  between  the  ap- 
pointees and  the  city,  which  was  finally,  on 
the  20th  June,  1893,  decided  against  the  city, 
in  the  case  of 'Fox  v.  McDonald,  13  South. 
416,  in  this  court  On  the  21st  of  June,  1893, 
the  board  of  mayor  and  aldwmen  adopted 
the  following  ordinance:  "Be  it  ordained  by 
the  mayor  and  aldermen  of  Birmingham, 
that  the  offices  of  day  and  night  sergeants  are 
hereby  abolished;  that  until  the  1st  day  of 
January,  1894,  the  police  department  shall 
consist  of  one  chief,  one  night  captain,  and 
twentynslx  patrolmen."  The  plaintiff  re- 
ported for  duty  to  the  chief  of  police,  at  12 
o'clock  on  the  night  of  the  21st  of  June,  1893, 
who  Informed  him  of  the  passage  of  said 
ordinance,  to  abolish  said  office,  adopted  that 
night,  and  told  him  to  await  further  action 
until  they  could,  on  the  foUovirlng  day,  con- 
sult their  counsel,  and  until  he  could  see  the 
police  commissioners;  that  on  the  followtng 


day,— June  22,  1898,— tbey  conferred  with 
their  counsel  and  tbe  police  commissioners, 
and  plaintiff  w«it  on  duty  at  6  o'clock  a.  m.. 
June  23,  1898,  and  has  since  been  performing 
his  duties  as  day  sergeant,— all  of  which  was 
done  under  the  direction  of  the  chief  of  po- 
lice. There  was  no  dispute  as  to  the  time 
plaintiff  sored,  or  the  value  of  the  compen- 
sation, or  as  to  his  having  made  proper  ap- 
plication to  the  mayor  and  aldermen  to  have 
his  name  put  In  the  pay  roll  of  the  dty,  or  to 
his  having  demanded,  before  suit  brought, 
what  he  alleged  to  be  due  him.  The  dty  au- 
thorities refused  to  recognize  him  as  one  of 
the  dty  police  force,  denied  that  they  owed 
him  anything,  and  refused  to  pay  him.  Tbe 
sole  question  for  review,  as  presented  by 
plaintiff's  counsel  is,  "Did  the  mayor  and  al- 
dermen of  Birmingham  have  the  power,  on 
June  21,  1883,  to  abolish  tbe  <rfBce  of  police 
sergeant  held  by  plaintiff,  and  thereby  de- 
prive him  of  his  salary  during  his  term,  or 
can  the  ordinance  of  that  date  be  accorded 
the  effect  of  taking  away  said  salary?" 

1.  Bfr.  Dillon  states  the  rule  to  be,  that 
"a  mBnIcipal  corporation  may,  unless  re- 
strained by  charter,  aboUth  an  office  created 
by  ordinanee,  and  may  also,  unless  the  em- 
ployment is  in  the  nature  of  a  contract,  re- 
duee  or  otkenoite  regulate  the  lalarUt  and 
fee*  of  its  officers,  according  to  Its  views  of 
expediency  and  right"  (ItaUcs  his.)  1  Dill. 
Mun.  Corp.  H  281,  282;  18  Am.  &  Eng.  Etna 
Law,  626,  666. 

2.  It  seems  to  be  well  settled,  generally. 
t&at  the  power  to  create  an  otBice  Indudes 
the  power  to  destroy  or  abolish  it,  and  that. 
whenever  the  people  in  convention  or  through 
the  legislature,  dothe  any  department  of  the 
government,  <m-  any  of  its  boards,  or  officers, 
or  municipalities  with  power,  at  discretion, 
to  create  an  office,  tbey  clothe  the  body  thus 
authorized,  in  the  absence  of  a  declaration  of 
purpose  to  tbe  contrary,  with  like  power  to 
abolish  the  same  office.  Benford  v.  Gibson, 
16  Ala.  623;  Ex  parte  Screws,  48  Ala.  65; 
Ex  parte  Lusk,  82  Ala.  622,  2  South.  140; 
People  V.  Jewett,  6  Gal.  691;  Attorney  Gen- 
eral V.  Squires,  14  Cal.  13;  Ford  v.  Commis- 
sioners, 81  C!al.  19,  22  Pac.  278;  Phillips  v. 
Mayor,  88  N.  Y.  246;  State  v.  Kalb,  60  Wis. 
178,  6  N.  W.  557;  State  v.  Smith,  65  N.  C. 
360;  18  Am.  &  Eng.  Enc.  Law,  626,  555,  and 
authorities  dted  in  notes. 

8.  There  is  in  this  state  no  constitutional 
inhibition  to  the  abolition  of  offices  created 
by  statute,  nor  any  protection  extended  to 
salaries  attaching  to  such  offices.  Protec- 
tion Is  extended  only  to  such  officers  as  are 
named  in  the  constitution,  whose  offices  can- 
not be  abolished,  and  whose  compensation  is 
forbidden  to  be  diminished  during  their  offi- 
dal  terms.  Perkins  v.  Cor  bin,  45  Ala.  119; 
Ex  parte  Lambert,  62  Ala.  78. 

4.  The  dection  of  one  to  a  munidpal  office, 
and  bis  acceptance  of  it,  cannot  be  regarded 
as  an  engagement  or  contract  between  the 
corp<HratioD  and  himself.    He  may  resign  at 
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pleasure,  and  bo,  bis  office  may  be  aboUsbed, 
or  blB  coatp«i8atlon  reduced,  or  taken  away 
altogether.  He  accepts  the  trust,  With  full 
knowledge  of  the  power  of  the  legislature  at 
the  municipality  over  the  office  and  Its  emol- 
tunents.  Unlvoslty  t.  Walden,  15  Ala.  657; 
Com.  T.  Bacon,  6  Serg.  &  R.  822;  Throop, 
Pub.  Off.  SS  443,  4H  446,  447. 

5.  If  anything  were  needed,  la  addition  to 
the  dear  and  repeated  utterances  of  this 
court,  on  this  subject,  tn  the  cases  we  have 
dted,  the  supreme  court  of  the  United  States 
has  given  expression  to  language,  by  Justice 
Daniel,  so  applicable  to  this  case,  we  ven- 
ture to  quote  it:  "The  contracts,"  says  the 
court,  "designed  to  be  protected  by  the  tenth 
section  of  the  first  article  of  that  instru- 
ment, are  contracts  by  which  perfect  rights, 
certain  definite,  fixed  private  rights  of  prop- 
erty are  vested.  These  are  clearly  distin- 
guishable from  measures  or  engagem«its 
adopted  or  nnd«'taken  by  the  body  politic  or 
state  g«vemment  for  the  benefit  of  ail,  and 
from  the  necessity  of  the  case,  and  accord- 
ing to  universal  tmderstanding,  to  be  varied 
or  discontinued'  as  the  public  good  shall  re- 
quire. The  selection  of  officers,  who  are 
nothing  more  than  agents  for  the  effectuat- 
ing of  such  public  purposes,  is  ihatter  of 
public  convenience  or  necessity,  and  so,  too, 
are  the  periods  for  the  api)ointment  of  such 
agents;  but  neither  the  one  nor  the  other  of 
these  arrangements  can  constitute  any  obli- 
gatikHS  to  continue  such  agents,  or  to  reap- 
point them,  after  the  nieasures  which  brought 
them  into  being  shall  have  been  abrogated 
as  even  detrimental  to  the  well-being  of  the 
public  The  promised  compensation  for 
services  performed  and  accepted  during  the 
continuance  of  the  particular  agency  may 
undoubtedly  be  claimed,  both  upon  princi- 
ples of  compact  and  equity;  but  to  insist 
beyond  this  on  the  peri>etuation  of  a  public 
policy,  either  useless  or  detrimental,  and  up- 
on a  reward  for  acts  neither  desired  nor  per- 
tormnA,  would  appear  to  be  reconcilable  with 
neither  common  Justice  nor  common  sense. 
The  establishment  of  such  a  principle  would 
arrest,  necessarily,  everything  like  progress 
in  government;  or  if  changes  should  be  ven- 
tured upon,  the  government  would  have  to 
become  one  great  pension  establishment  in 
which  to  quarter  a  host  of  sinecures."  But- 
ler V.  Pennsylvania,  10  How.  416;  tJ.  S.  v. 
HartweU,  6  WalL  385;  U.  S.  v.  Mitchell,  109 
U.  8.  146,  3  Sup.  Ct  161. 

6.  Let  the  foregoing  prindples  be  applied 
to  the  facts  of  this  case,  as  we  find  them  in 
the  record.  The  charter  of  the  city  of  Bhr- 
mingham  confers  on  the  mayor  and  alder- 
men, the  i>ower  to  "appoint  such  offlca:s  as 
they  may  see  fit  and  think  necessary  fcMr  the 
good  government  of  the  city,  •  •  ♦  and 
to  remove  and  discharge  any  of  its  officers 
and  employes  at  pleasure,"  (section  18,)  and 
"to  appoint  and  regulate  night  and  day 
watchmen,  police,  patrol,  and  captains  there- 
of, and  to  maintain  a  police  force  of  such 


offices  and  patrolmen  as  they  may  deem 
necessary,"  (section  21,  subd.  7.)  Acts  1800- 
91,  p.  114.  Section  14  of  the  Cktde  of  the 
d^of  Bh-mlngham  provides,  that  "the  board, 
[mayor  and  aldermen]  as  soon  as  practicable 
after  Its  organization,  shall  proceed  to  elect 
for  the  ensuing  year,  the  following  officers: 
*  *  *  A  clefli,  [and  other  designated  offi- 
cers,] and  *ueh  »vmb«r  lif  policemen  at  the 
hoard  may  tet  fit,  to  urte  a'  the  toili  of 
&4  board,  /or  cm  ptar,  or  until  their  sue- 
ctuort  art  eleeled  and  qualified."  (Itslica 
are  ours.)  Section  46  provides  that  "the  offi- 
cers of  the  city,  in  addition  to  mayor  and 
aldermen,  shall,  until  changed  by  the  board, 
be  as  follows,  [speci^lng  them,]  and  such 
number  of  poIicem«i  *  *  *  as  the  board 
may  determine,  all  of  whom  are  to  be  elect- 
ed annually  by  the  board,  to  serve  at  the  will 
of  the  board,  for  one  year,  or  until  theb*  sue- 
cessors  are  elected  and  qualified,  beginning 
on  the  first  of  January  of  each  and  every 
yea&"  On  the  21st  day  of  June,  1893,  the 
board  of  noijor  and  aldermen  adopted  the 
ordinance,  which  we  have  quoted  above, 
abolishing  the  office  of  day  and  night  ser- 
gcant.  The  powers  of  the  board  of  police 
commissioners  are  enumerated  In  sections  4 
and  5  of  the  act  creating  them.  These  pow- 
ers are  scant,  and  relate  entirely  to  the  con- 
trol of  the  police  of  the  pity.  It  is  made 
their  duty  "to  appoint  a  dbl^  of  police  and 
such  other  police  officers  and  policemen  as 
is  or  may  be  prescribed  by  dty  ordinance," 
and  to  "exercise  full  direction  and  control 
of  the  offloMS  and  members  of  the  police 
force  in  conformity  to  existing  laws  and  («- 
dinances,  and  such  as  may  be  made,  in  the 
future,  applicable  to  the  subject"  Section 
4.  Section  6  gives  them  power  to  suspend 
or  remove  any  offlca:  of  the  police  force  <w 
any  policeman  who  fails  to  perform  any  du- 
ty required  of  him  by  law  m  the  ctty  ordi- 
nances. 

7.  By  these  two  sections,  the  power  of  the 
board  of  mayor  and  aldermen  to  make  the 
appointment  of  these  officers,  as  formerly 
exercised,  was  revoked,  and  the  power  to 
suspend  or  remove  them  was  also  taken 
away.  But,  it  will  be  observed,  tliat  the 
power  to  determine  what  officers  and  police- 
men are  necessary  for  the  good  government 
of  the  dty,  and  to  carry  out  the  powers 
granted  in  its  charter,  and  the  power  to 
create  and  abolish  officers,  sudi  as  the  mayor 
and  aldermen  theretofore  had,  was  left  un- 
touched and  as  plenary  as  before. 

8.  The  police  commission,  as  Is  seen  ftem 
the  act,  are  authorized  to  appoint  "a  chief 
of  police  and  such  other  pcdice  officers  and 
policemen  as  Is  or  may  be  prescribed  by  dty 
ordbiance."  They  have  nothing  to  do  with 
bow  large  or  how  small  the  police  force  shall 
be,— whether  it  shall  be,  at  any  time.  In- 
creased or  diminished;  have  nothing  to  do 
with  the  creation  or  abolishing  of  offices,  or 
with  the  amount  of  compensation  the  police 
officers  shall  recdve,  or  with  the  finances  of 


Digitized  by 


Google 


796 


SOUTHERN  REPORTER,  Vol.  14. 


(Fla. 


the  dty,  ae  the  dty  government,— nothing 
to  do,  except  to  overlook  the  police  force  and 
«ee  that  they  do  their  duty.  When  It  comes 
to  suspending  or  removing  one  of  them  from 
office,  even,  for  a  failure  to  perform  his  du- 
ties, it  must  be  done,  not  by  ordinance  of 
their  creation,  but  in  the  manner,  as  shall 
be  prescribed  by  city  ordinance.  No  legisla- 
tive power,  at  all,  Is  given  to  them,  but  it  is 
all  reserved  for  the  mayor  and  aldermen. 
The  salaries  and  compensations  of  these  po- 
lice officers  ahd  policemen,  as  they  -were  be- 
fore the  creation  of  this  police  commission, 
are  "to  be  prescribed  by  city  ordinance,  and 
shall  not  be  Increased  or  diminished  during 
their  resijectlve  terms."  The  only  difference 
in  the  matter  of  compensation  under  the  new 
and  the  old  order  Is,  that  this  latter  act  in- 
hibits the  increase  or  decrease  of  the  sala- 
ries during  the  terms  for  which  these  officers 
were  appointed.  As  for  anything  in  the  act 
creating  this  board,  the  mayor  and  aldermen 
are  still  required,  "to  maintain  a  police  force 
of  such  offices  and  patrolmen  as  they  may 
deem  necessary,"  and  at  such  compensation 
as  they  may  prescribe. 

9.  The  contention  of  the  plaintiff,  as  stated 
by  his  counsel  is,  that  the  legislature  in- 
dicated its  purpose  in  the  police  commission 
act  to  establish  a  new  system  of  police  for 
Birmingham  witl)  protection  to  salaries  and 
against  removal,  except  for  cause  after  trial, 
and  It  is  not  competent  for  the  mayor  and 
aldermen,  durtug  the  term  of  a  police  ser- 
geant, to  indirectly  remove  bim  troia  office 
or  take  away  all  salary,  by  resorting  to  the 
Indirect  method  of  abolishing  the  oBLce. 
This  claims  more  than  is  authorized  to  be 
presumed,  in  respect  to  the  action  of  the 
city  government.  We  are  to  presume  they 
did  their  duty,  and  acted,  as  they  thought 
was  for  the  good  of  the  dty  in  abolishing 
said  office.  The  act  inhibiting  the  diminu- 
tion of  the  salary  of  the  police  officers,  la 
limited  In  its  application  to  the  terin  of  the 
officer,  and  the  inhibiticm,  as  to  any  partic- 
ular officer,  exists  only  so  long  as  his  term 
of  office  continnes.  What  then  is  meant  by 
the  word  "term"  as  here  employed?  The 
act  does  not  fix  the  term  of  office  of  police- 
men, or  police  officers,  nor  does  the  charter 
of  the  city,  nor  any  legislative  act,  do  so; 
but  it  is  wisely  l^t  to  the  governmental  au- 
thority of  the  city  to  determine  the  number 
and  to  maintain  such  a  police  force  "as  it 
sees  fit,"  (Charts-,  §§  18.  21;)  and  the  City 
Code  (sections  14,  46)  fixes  theh:  terms  to  be, 
"at  the  will  of  the  board  [of  mayor  and  alder- 
men,] or  for  one  year,  or  until  their  succes- 
sors are  elected  and  quallfled."  The  term, 
then,  continues  only  so  long  as  the  board  of 
mayor  and  aldermen  wills  it  shall  continue, 
not  longor  than  a  year,  if  the  board  does  not 
will  to  terminate  It  sooner,  or  until  a  succes- 
sor Is  elected  and  qualified.  The  provision  in 
the  police  act  against  an  Increase  or  diminu- 
tion of  salaries,  can  have  no  application  to 
a  case  where  an  office  of  policeman  has  been 


abolished.  If  the  office  has  been  abolished, 
the  Inddental  and  necessary  effect  Is,  that 
the  incumbent  can  no  longer  discharge  its 
duties,  for,  there  can  be  no  o&cer,  where 
there  la  no  office,  and  there  can  be  no  salary 
where  there  is  neither  office  nor  officer. 

10.  The  purpose  of  the  legislature  in  pro- 
viding against  the  removal  of  policemen  by 
the  board  of  police  commissioners,  except 
for  cause  after  due  trial,  and  in  a  manner  to 
be  prescribed  by  city  ordinance,  was  to  pre- 
vent injustice  and  the  exercise  of  an  ex 
parte,  arbitrary  and  capricious  power,  to 
the  injury,  perhaps,  of  a  faithful  officer, 
and  to  give  him,  at  least,  an  opportunity  of 
having  a  fair  trial,  before  removal.  But,  this 
has  no  application  to  the  exercise  of  the 
power  by  the  dty,  to  create  and  al>oIi8h  of- 
fices. The  Judge  of  one  of  our  dty  coorts 
cannot  be  removed  for  cause,  without  im- 
peachment after  trial,  but  that  does  not  pre- 
vent the  legislature  from  abolishing  the  court, 
and  thereby  depriving  the  Judge  of  his  office 
and  salary.  Perkins  v.  Corbin,  supra.  Of- 
fices are  abolished,  it  may  be  presumed,  with- 
out reference  to  the  Incumbents  or  their  con- 
duct—though that  might,  properly,  be  a  con- 
sideration,—but  because  they  are  no  longer 
necessary.  Such  statutory  offices  are  not  to 
be  retained  for  the  bez^eflt  of  those  who  fill 
them,  but  alone  for  the  public  good.  Phil- 
lips V.  Mayor,  supra. 

11.  A  careful  consideration  of  the  act  creat- 
ing the  police  board  brings  us  to  the  conclu- 
sion, that  there  ia  nothing  in  it.  In  conflict 
with  the  power  of  the  mayor  and  aldermen 
to  create  and  abolish  these  police  offices. 
There  was  no  Intention  of  the  legislature  to 
substitute  the  police  commission  act  for  the 
charter  of  the  dty  In  any  of  its  provisions,  re- 
specting the  government  of  the  dty,  except 
tn  the  particulars  pointed  out  above,  to 
which  extent  alone,  the  former  Is  a  revision 
and  repeal  of  the  latter,  leaving  no  room  for 
any  repeal  by  ImpUcation  as  contended  by- 
appellant.  Where  there  Is  no  conffict  or  in- 
consistency between  two  acts,  and  l>oth  may 
be  executed  without  lnterfa*ence  with  the 
other,  the  question  of  repeal  by  Implication 
cannot  arise.  3  Brick.  Dig.  p.  760,  (  49; 
Iverson  v.  State,  52  Ala.  17a 

A^Vned, 


(33   Fla.   SM) 
GRAHAM  et  al.  v.  FLORIDA  LAND  & 
UORTG-.  CO.,  Limited. 
(Snpreme  Coort  of  Florida.     Jan.  90,  1894.) 

Action  to  Qdibt  Titlb  —  Who  mat  Maiktaik— 
Pleadings — Tax  Titles — Validitt  of — Appeai. 

1.  In  order  to  maintain  a  bill  to  remove  a 
cloud  from  the  title  to  real  estate,  the  general 
rule  is  that,  where  the  complainant  has  a  legal 
title,  he  must  be  in  possession.  The  basis  for 
such  relief  in  equity  is  the  want  of,  or  inade- 
quacy of,  a  legal  remedy  in  coses  where  a  deed 
or  other  instrument  of  writing  exists  which  may 
be  vexatiously  or  injuriously  used  against  a  par- 
ty after  the  evidence  to  impeach  or  invalidate  it 
is  lost,  or  which  may  cast  a  doud  or  auspidon 


Digitized  by 


Google 


ns.) 


OEAHAM  V.  FLORIDA  LAND  &  MOBTG.  00. 


797 


«rar  Us  title,  and  he  cannot  Immediate^  pi^ 
taet  hia  right  by  any  course  of  proceeding  at 
law.  Id  the  application  of  this  rale,  conrto  of 
equity  have,  independent  of  statutory  anthority, 
held  that,  where  a  complainant  has  the  le^ 
title  to  lands  that  are  wild,  unimproved,  and 
unoccupied,  he  may  invoke  the  aid  of  chancery 
to  remove  a  cloud  upon  his  title,  although  he 
has  no  other  than  constructive  possession  re- 
saltinK  from  legal  ownership. 

2.  Where  a  bill  is  filed  to  remove  a  dond 
from  the  title  to  wild  and  unimproved  land,  it 
is  essential  that  it  should  be  alleged  in  the  bill, 
and  proved,  that  the  lands  are  wild  and  unim- 
proved. 

8.  The  record  of  a  tax  deed,  under  chapter 
3413,  Laws  1S83,  which  makes  the  tax  deed 
prima  facie  evidence  of  the  regularity  of  the 
proceedings,  from  the  valuation  of  the  land  by 
the  assessor  to  the  date  of  the  deed,  inclusive, 
and  ba>«  suits  by  the  former  owner  to  set  aside 
a  tax  deed  made  in  pursuance  of  any  sale  of 
lands  for  taxes,  unless  commenced  within  three 
years  after  the  record  of  such  deed  in  the  coun- 
ty where  the  lands  lie,  does  not,  of  itself,  vest 
■uch  possession  of  the  lands  in  the  grantees  in 
such  deeds  as  to  authorize  the  former  owner  to 
sue  for  their  recovery  at  law,  and  to  defeat  his 
remedy  in  equi^  to  remove  the  tax  deed  as  a 
cloud,  when  such  is  the  case. 

4.  The  purpose  of  the  26th  section  of  chap- 
ter 8413,  Laws  1S83,  providing  that  if  any  as- 
•essor,  when  making  nis  assessment,  shall  dis- 
cover that  any  land  in  his  county  was  omitted 
In  the  assessment  roll  of  either  or  all  of  the 
three  previous  years,  and  was  then  liable  to  tax- 
ation, he  shall,  in  addition  to  the  assessment  of 
auch  land  for  that  year,  assess  the  same  sepa- 
rately for  such  year  or  years  that  it  may  have 
been  so  omitted,  at  the  just  value  thereof  in 
such  year,  noting  distinctly  the  year  when  such 
omission  occurred,  was  to  impose  npon  the  lands 
subject  to  taxation,  and  omitted  from  the  tax 
roll  of  any  or  all  oi  the  three  years  past  at  the 
time  of  any  annual  assessment,  their  Just  pro- 
portion of  the  burdens  of  government,  by  l>dng 
taxed  at  the  just  value  thereof  in  the  year  or 
years  they  were  omitted  from  the  roll,  and  the 
taxes  properly  chargeable  thereon  were  not  paid. 

5.  In  1883,  a  large  body  of  lands  were  as- 
sessed to  the  then  owner  by  descriptions  prop- 
erly identifying  them,   but  no  valuations  were 

f)laeed  opposite  the  several  descriptions  of  the 
ands,  and  no  amounts  of  taxes  for  state  and 
the  various  county  purposes  were  set  down  in 
separate  columns  opposite  such  descriptions. 
The  total  number  of  acres  assessed,  together 
with  the  aggregate  valuation  of  the  same,  and 
also  the  aggregate  amounts  of  taxes  due  thereon 
for  state  and  the  various  county  purposes,  were 
■et  out  in  the  assessment  roll.  Tne  collector  of 
revenue  advertised  the  lands  for  sale  in  the  year 

1884  for  the  nonpayment  of  the  taxes  so  as- 
sessed in  the  year  1883,  and  a  portion  of  them 
were  sold  for  the  entire  amount  of  taxes  so  as- 
•essed  against  them.  The  purchasers  at  this 
tax  sale  paid  the  amount  of  the  taxes  for  which 
■aid  lands  were  sold  to  the  collector,  who  ac- 
counted to  the  comptroller  for  the  amount  of 
the  state  taxes  collected,  which  went  into  the 
state  treasury,  and  was  retained.  The  same 
lands  were  again  assessed  in  1885  for  the  years 
1883,  1884,  and  1886,  and  sold  by  the  collector 
of  revenue  in  1886  to  the  state  for  the  entire 
amouut  of  taxes  assessed  for  the  three  years 
mentioned.  Held  that,  by  the  receipt  by  the 
proper  ofSdais,  nnder  the  sale  of  1884,  of  the 
entire  amount  of  taxes  assessed  against  the 
lands  for  the  year  1883,  the  taxes  chargeable  to 
the  lands  for  that  year  were  satisfied  and  dis- 
charged, and  the  state  had  no  authority,  under 
Section  26,  c.  3413,  to  again  assess  said  lands  in 

1885  for  the  taxes  so  satisfied  and  discharged. 
Beld,  further,  that  the  sale  in  1886  for  the  en- 
tire taxes  BRi>Pssed  for  the  years  1883,  1884,  and 
1885  was  void,  for  the  reason  that  the  part  of 
the  taxes  assessed  for  the  year  1883  was  UlegaL 


S.  Where  a  sale  is  for  an  entlt*  tax,  and  a 
part  of  it  is  legal,  and  a  part  illegal,  the  illegal 
portion  vitiates  the  entire  sale. 

7.  Under  chapter  3685,  Laws  1887,  the 
comptroller  was  authorized  to  refund  amounts 
received  for  state  taxes  only  when  the  lands  at 
the  time  of  assessment  were  not  subject  to  tax- 
ation, or  the  taxes  on  them  had  been  paid  at 
the  time  of  sale. 

8.  As  a  general  rule,  a  party  will  not  be 
permitted  to  assume  Incondstent  positions  in  le- 
gal proceedings,  and  when  he  has  successfully 
made  an  allegation  in  pleading  in  reference  to  a 
fact,  he  will  be  estopped  to  deny  the  troth  of 
■uch  allegation  in  a  subsequent  action  between 
the  same  parties,  involving  the  same  transac- 
tion; but,  before  such  allegations  will  have  the 
effect  of  an  estoppel,  they  must  be  clearly  in- 
consistent with  each  other. 

9.  At  common  law,  a  purchaser  at  a  tax 
sale  buys  subject  to  the  rule  caveat  emptor,  and 

fets  nothing  unless  he  secures  the  land  itself, 
'he  requirement  that  the  landowner,  upon  re- 
covering the  land,  shall  refund  the  taxes  that 
have  been  paid  on  the  land  by  the  tax  claimant, 

Srior  to  the  adoption  of  the  constitution  of  1885, 
epended  npon  statutory  regulation. 

10.  The  setting  aside  of  orders  mad*  by  the 
clerk  at  rules  dismissing  bills  for  want  of  repli- 
cation, and  the  extension  by  the  court  of  ame 
for  taking  testimony  allowed  by  the  rules  of 
practice,  are  matters  in  the  discretion  of  the 
court,  when  exercised  within  the  limits  of  tiie 
rules  prescribed;  and,  in  the  absence  of  show- 
ing that  such  discretion  has  been  abused,  the 
appellate  court  will  not  interfere  with  the  action 
of  the  court  in  such  matters. 

11.  Where  the  testimony  submitted  to  a 
chancellor  is  not  sufficient  on  some  points  to  au- 
thorize a  inst  decree  in  the  cause,  and  it  clearly 
appears  from  the  record  that  testimony  does 
exist  on  snch  point  sufficient  to  enable  the  conrt 
to  make  a  just  decree,  the  cause  will  be  re- 
manded, wiUi  directions  to  take  further  testi- 
mony on  such  point. 

(Syllabns  by  the  Court) 

Appeal  from  circuit  conrt,  Hamilton  coun- 
ty; John  F.  White.  Judge. 

Action  by  the  Florida  Land  &  Mortgage 
Company,  Limited,  against  Henry  F.  Graham 
and  others  to  quiet  title  by  the  cancellation  of 
certain  deeds.  There  \7a8  decree  for  com- 
plainant, and  defenidants  appeal.    Reversed. 

C.  P.  &  J.  C.  Cooper,  for  appellants.  W. 
B.  Tonng,  for  appellee. 

MABRY,  J.  The  Florida  Land  &  Mo^^ 
gage  Company,  Limited,  filed  a  bill  to  have 
a  certain  tax  deed  obtained  by  Henry  F. 
Graham  and  Lester  Hubbell,  and  certain 
conveyances  executed  by  them  and  their 
grantees,  canceled  and  removed,  on  the 
ground  that  they  constituted  a  cloud  upon 
the  title  to  alleged  real  estate  of  the  com- 
pany, situated  in  Hamilton  county,  Fla.  On 
final  hearing,  the  chancellor  decreed  that 
said  tax  deed  and  conveyances  thereunder 
were  void,  and  that  they  be  canceled  upon 
the  payment  by  the  complainant  company  of 
certain  sums  of  money  on  account  of  taxes 
paid  on  the  lands  in  question  by  the  defend- 
ants since  the  Issuance  of  the  tax  deed  de- 
clared void.  From  this  decree  the  defend- 
ants appealed,  and  the  first  question  which 
they  present  for  our  consideration  calls  in 
question  the  jurisdiction  of  the  circuit  court 
to  entertain  the  suit    It  is  contended  tliat 
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the  Florida  Land  &  Mortgag*  Company, 
when  It  filed  Its  bill,  was  not  In  possession 
of  the  lands  therein  described,  and,  as  a  con> 
sequence,  could  not  maintain  a  bill  to  remove 
a  cloud  upon  the  title  to  the  same.  The 
lands  in  question  embrace  a  large  body,  con- 
sisting of  some  70,000  acres. 

The .  bill  alleges  that  these  lands  were 
granted  by  the  state  of  Florida  In  February, 
1S83,  to  Sir  Edward  J.  Reed,  and  by  him 
afterwards  conveyed  to  the  Florida  Land  & 
Mortgage  Company,  Limited;  the  (deed  from 
the  state  to  Sir  Edward  J.  Reed,  and  from 
him  to  the  Florida  liaud  &  Mortgage  Com- 
pany, being  duly  recorded  in  Hamilton  coun- 
ty. It  is  further  alleged  that  all  of  the  said 
lands  were  unimproved  and  unoccupied,  and 
that  the  defendants,  holders  of  conveyances 
under  the  tax  sale  alleged  to  be  void,  re- 
side beyond  the  limits  of  the  state  of  Florida. 

The  answers  admit  the  convoyance  to  Sir 
Edward  J.  Reed,  but  it  Is  alleged  to  have 
been  made  by  the  trustees  of  the  internal 
improvement  fund  of  the  state  of  Florida, 
and  not  by  the  state.  The  conveyance  from 
Reed  to  the  company  is  also  admitted,  but 
this  Is  coupled  with  a  denial  that  the  com- 
pany, at  the  time  of  filing  the  bill,  was  the 
owner  of  the  lands;  it  being  alleged  that  cer- 
tain named  defendants  were  the  owners,  de- 
riving title  under  the  tax  sale  alleged  to 
be  void. 

As  to  the  character  and  occupancy  of  the 
lands,  the  defendants  answer  as  follows: 
"Defendants  say  they  have  no  personal 
knowledge  whether  said  lands  are  unim- 
proved and  unoccupied  lands;  therefore,  nei- 
ther admit  nor  deny  same  of  their  own 
knowledge,  but  demand  strict  proof  of  the 
same.  Defendants  say  that  they  are  in- 
formed and  believe,  and  so  state  on  such 
information  and  belief,  that  some  small  por- 
tion of  said  lands  are  occupied  by  persons 
other  than  compl^nant  or  its  membos,  ofll- 
cers,  or  agents." 

The  tax  assessor  of  Hamilton  county  for 
the  years  1885  and  1886  testified  that  he 
did  not  Imow  condition  of  lands  in  1883  and 
1884,  but  in  1885  said  lands  were  unoccupied 
and  tmlnclosed,  except  some  few  small  par- 
cels. He  says:  "I  Imow  a  good  many  of  the 
lands  Involved  In  this  litigation.  Have  been 
over  a  large  amount  of  same.  Most,  or  near- 
ly all,  of  said  land  is  vacant  and  unoccupied, 
nnciiltlvated  and  unindosed."  On  cross-ex- 
amination, he  testified  that  40  acres  In  sec- 
tion 31,  township  1  S.,  15  F.,  and  40  acres 
lu  sectlcMi  6,  township  1  N.,  16  E.,  were  oc 
cupled,  and  a  Mr.  Hlllhouse  lived  on  a  part 
of  the  land,  be  thought  In  township  1  N., 
range  15  B.,  and  he  did  not  know  of  any  oth- 
er portions  of  the  land  being  occupied. 

The  foregoing  is  substantially  what  the  rec- 
ord shows  as  to  the  character  and  possession 
of  the  lands  Involved  In  this  suit,  and  cotmsel 
for  appellants  insist  that  It  shows  an  ab- 
sence of  Jurisdiction  In  the  circuit  court  to 
entertain  the  cause.    On  this  point  the  cases 


of  Sloan  V.  Sloan,  25  Fla.  63,  5  South.  603; 
U.  S.  V.  Wilson,  118  U.  S.  86,  6  Sup.  Ct  991; 
Bills  V.  Davis,  109  U.  S.  485,  3  Sup.  Ct  327; 
KUUan  V.  Ebblnghaus,  110  U.  S.  568,  4  Sup. 
Ct  232;   Fussell  v.  Gregg,  113  U.  S.  550,  5 
Sup.  Ct  631;   Hipp  v.  Babln,  19  How.  271; 
2  Story,  Eq.  Jiir.  §  700,  note  a;  and  3  Pom. 
Bq.  Jur.  S  1399,  note  4,— are  cited.    In  the 
Sloan  Case  it  was  held  that  the  holda:  of  a 
legal  title,  in  possession,  could  invoke  the  aid 
of  a  court  of  equity  to  cancel  a  tax  deed  reg- 
ular upon  its  face,  and  made  by  statute  prima 
facie  evidence  of  the  regularity  of  all  the 
proceedhigs  connected  with  the  assessment 
and  sale  of  the  property,  but  which  was,  in 
fact,  founded  upon  a  void  assessment     In 
that  case  the  complainants  were  In  actual 
possession,  by  agent  of  the  land.    In  Patton 
V.  Crumpler,  29  Fla.  673,  U  South.  225,  It 
was  decided  that,  where  complainant's  title 
was  legal  in  Its  nature,  he  must  allege  pos- 
session in  hlmseU  in  order  to  obtain  the  aid 
of  a  court  of  equity  to  remove  a  cloud  from 
his  title,  and  a  failure  to  do  so  was  fatal  to 
the  bilL    In  both  of  these  cases,  as  well  as 
In  Haworth  v.  Norrls,  28  Fla.  763,  10  South. 
18,  the  general  rule  that  where  a  complain- 
ant has  a  legal  title,  he  must  have  possession 
befwe  he  can  ask  the  aid  of  a  court  of  chan- 
cery to  remove  a  cloud  from  his  title,  was 
announced,  but  It  was  specially  noted  In  two 
of  the  cases  that  a  different  rule  as  to  pos- 
session might  exist  where  It  was  shown  tliat 
the  lands  were  wild  or  unoccupied.     There 
Is  no  doubt  about  the  rule  that  whore  the 
complainant  has  a  legal  title,  and  the  de- 
fendtint  is  in  possession,  a  court  of  chancery 
will  not  Interfere  imless  supervening  equities 
are  shown,  but  will  leave  the  complainant  to 
his  remedy  at  law.    The  decisions  cited  by 
counsel  from  the  supreme  court  of  the  United 
States  maintain  fully  this  rule,  but  they  have 
no  reference  to  removal  of  clouds  from  titles 
to  vrild  or  unoccupied  lands,  and  need  not 
be    specially    considered.     In    many    cases 
where  relief  in  equity  has  l>een  refused  In 
such  cases  because  the  complainant  was  out 
of  possession,  and  had  an  adequate  remedy 
at  law,  the  rule  has  been  stated  in  such  terms 
as  to  indicate  that  In  all  cases  of  legal  title, 
possession  on  the  part  of  the  complainant  is 
absolutely    essential   to   maintain   the   bill. 
The  language  of  the  cases,  however,  should 
be  construed  in  connection  with  the  facta  to 
which  they  relate.    The  foundation  for  the 
relief  in  equity  in  such  cases  Is  the  want  of, 
or  inadequacy  of,  the  legal  remedy.     In  the 
note   to  section  1399;  3  Pom.  Bq.  Jur.,  re- 
ferred to  by  counsel  for  appellants,  it  is  said: 
"When  the  estate  w  Interest  Is  legal  In  Its 
nature,  the  exercise  of  the  jurisdictioa  de- 
pends upon  the  adequacy  of  legal  remedies. 
Thus,  for  example,  a  plaintiff  out  of  posses- 
sion, holding  the  legal  title,  will  be  left  to  his 
ren^edy  by  ejectment  xmder  ordinary  circum- 
stances.   Where,  on  the  other  hand,  a  party 
out  of  possession  has  an  equitable  title,  or 
where  he  holds  the  legal  title  under  such  dr- 
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cumstances  that  the  law  cannot  fnmlsli  htm 
full  and  complete  relief,  his  resort  to  equity 
to  have  a  cloud  removed  ought  not  to  be 
questioned."  And,  In  the  note  to  Story  also 
referred  to,  we  find  this  language,  viz.:  "To 
remove  a  clond  upon  the  plaintiff's  title  to 
land,  the  plaintiff  must,  under  the  common 
statutes,  when  suing  upon  a  legal  title,  show 
that  he  Is  in  possession,  or  that  the  land  Is 
vacant;  for,  It  Is  said,  If  the  defendant  or 
another  is  in  possession,  the  plaintiff  has  his 
remedy  at  law  by  ejectment  or  by  writ  of 
entry.  •  •  •  It  ta  clear,  too,  that,  if  the 
possession  is  vacant,  the  plaintiff  may  have 
his  relief."  There  are  statutes  In  some  of 
the  states  providing  that  where  a  party  is 
the  owner  of  the  legal  estate,  and  others 
claim  or  assert  some  Interest  In  the  lands, 
a  resort  may  be  had  to  the  court  of  chancery 
to  settle  the  rights  of  the  parties,  and  In  such 
cases  actual  possession  by  the  plaintiff  Is  re- 
garded as  essential.  Where  such  statutes  ex- 
ist, it  is  generally  held  that  they  do  not  take 
away  the  general  Jurisdiction  of  a  court  of 
equity  In  the  removal  of  clouds  from  title  to 
real  property.  The  cases  cited  by  counsel  for 
appellee  from  Illinois  were  decided  under 
statutes.  We  have  no  such  statute  here,  and 
the  case  before  us  must  be  decided  under  the 
general  Jurisdiction  of  the  court  of  chancery 
In  such  matters.  Relief  in  such  matters,  It 
Is  said,  is  granted  by  a  court  of  chancery  on 
the  principle  of  quia  timet  The  best  expres- 
sion of  this  rule,  according  to  the  decision  in 
Dull's  Appeal,  113  Pa.  St  510,  6  Atl.  540,  Is: 
"Whenever  a  deed  or  other  instrument  ex- 
ists which  may  be  vexatlously  or  Injuriously 
used  against  a  party  after  the  evidence  to  im- 
peach or  invalidate  it  Is  lost  or  which  may 
throw  a  cloud  or  suspicion  over  his  title  at 
interest  and  he  cannot  Immediately  protect 
or  maintain  his  right  by  any  course  of  pro- 
ceedings at  law,  a  court  of  eqvdty  will  afford 
relief  by  directing  the  instrument  to  be  de- 
livered up  and  canceled,  or  by  making  any 
other  decree  which  Justice  or  the  rights  of 
tiie  parties  may  require."  In  the  applica- 
tion of  this  rule,  courts  of  equity  have,  Inde- 
j>endent  of  any  statutory  authority,  held  that 
where  a  complainant  has  the  legal  title  to 
lands  that  are  wild,  unimproved,  and  vacant 
he  may,  by  alleging  and  showing  such  to  be 
the  case,  invoke  the  aid  of  a  chancery  court 
to  remove  a  cloud  upon  his  title,  although  he 
has  no  other  than  constructive  possession  as 
a  result  of  his  legal  ownership.  The  deci- 
sion In  O'Brien  v.  Oc^tz,  10  Kan.  202,  was 
that  an  action  to  quiet  title  may  be  main- 
tained by  the  holder  of  the  legal  title  when 
he  is  not  in  possession,  if  the  real  estate  Is 
vacant  The  supreme  court  of  Arkansas  has 
held  the  same  doctrine.  Mitchell  v.  Etter,  22 
Ark.  178;  Mathews  v.  Marks,  44  Ark.  436. 
This  view  Is  also  sanctioned  by  the  following 
cases:  Pier  v.  City  of  Fond  du  Lac,  38  Wis. 
470;  Low  v.  Staples,  2  Nev.  20i9;  CJooUdge  v. 
Forward,  11  Or.  118,  2  Pac.  292.  The  rule 
established  by  tiiese  decisions  Is  in  harmony 


with  the  view  that  a  court  of  chancery  pro- 
ceeds In  such  cases  upon  the  theory  of  the 
inadequacy  of  the  legal  remedy. 

The  revenue  act  under  which  the  lands  In 
question  were  sold  (chapter  S413,  Laws  1883) 
makes  the  tax  deed  prima  fade  evidence  of 
the  regularity  of  all  the  proceedings  con- 
nected with  the  assessment  and  sale  of  the 
lands,  and  bars  suits  by  the  former  owner 
to  set  aalde  a  tax  deed  made  in  pursuance 
of  any  sale  of  lands  for  taxes,  unless  com- 
menced within  three  years  after  the  record 
of  such  deed  In  the  county  where  the  lands 
lie.  The  wisdom  of  the  rule  announced  by 
the  decisions  referred  to  finds  ample  vindi- 
cation in  the  facts  of  the  case  before  us. 
Here  a  large  body  of  lands,  consisting  of 
some  70,000  acres,  scattered  over  a  county, 
unimproved  and  vacant,  haa  been  sold  for 
nonpayment  of  taxes,  and  the  holders  of 
deeds  to  these  lands  under  the  tax  sale  reside 
beyond  the  limits  of  the  state.  So  long  as 
they  do  not  take  possession,  or  interfere 
with  the  lands  In  a  way  to  authorize  a  suit 
at  law  or  a  proceeding  in  equity  to  restrain 
them,  there  la  no  remedy  afforded  the  owner 
to  test  the  legality  of  the  tax  sale;  and  to  re- 
quire actual  possession  In  such  cases  before 
resorting  to  chancery  to  remove  a  cloud  upon 
the  title,  should  one  exist,  would  be  in 
many  cases  to  require  an  Impossibility.  The 
rule  permitting  the  owner  to  maintain  a  bill 
in  chancery  to  remove  a  cloud  from  the  title 
to  Ills  wild  or  vacant  lands,  although  he  be 
not  in  actual  possession  of  the  same.  Is 
founded  In  wisdom  and  Justice,  and  we  ac- 
cept it  as  the  proper  rule  In  such  cases. 

It  is  also  contended  by  counsel  for  appel- 
lants that  the  record  of  the  tax  deed  put  the 
grantees  therein  constructively  In  possession 
of  the  lands,  and  they  must  be  regarded  un- 
der the  statute  as  In  possession  as  against 
the  former  owner.  The  statute  applicable 
provided  that  "no  suit  ch:  proceeding  shall  be 
commenced  by  a  former  owner  or  claimant, 
his  heirs  or  assigns,  or  his  or  their  legal  rep- 
resentatives, to  set  aside  any  deed  made  in 
pursuance  of  any  sale  of  lands  for  taxes,  or 
against  the  grantee  in  such  deed,  his  heirs 
or  assigns,  or  legal  representatives,  to  re- 
cover the  possession  of  said  lands,  unless 
such  suit  or  proceedings  be  commenced  with- 
in three  years  after  the  recording  of  such 
deed  in  the  county  where  the  lands  lie," 
(Laws  1883,  a  3413,  <  61,)  with  a  saving  of 
right  to  sue  by  certain  persons  under  dlsa^ 
bllity.  The  question  of  the  bar  of  the  stat- 
ute as  against  the  former  owner  is  not  in- 
volved In  this  case,  as  the  bill  to  cancel  the 
tax  deed  was  filed  within  three  years  after 
the  record  of  the  tax  deed.  The  only  In- ' 
quiry  iieclfnl  here  is  whether  or  not  the  pos- 
session of  the  tax  claimants  was  such  that 
a  legal  remedy  could  have  been  maintained 
against  them  for  possession.  It  is  entirely 
clear  that  no  actual  possession  was  taken  by 
the  purchasers  of  the  tax  title,  or  their  gran* 
tees,  and  the  only  possession  they  rely  upon 
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ts such  as  was  given  by  the  record  of  the 
tax  deed.  The  legal  title,  as  a  geueral  rule, 
carries  with  It  constructive  possession  when 
the  lands  are  unoccupied,  and  In  several 
states  there  are  statutes  authorizing  the 
holders  of  patent  titles  to  maintain  ejectment 
against  claimants  under  tax  deeds,  when 
made  evidence  of  title  and  recorded.  Robb 
V.  Bowen,  9  Pa.  SL  71;  Myers  v.  Coonradt, 
28  Kan.  211;  Barrett  v.  Love,  48  Iowa,  103; 
Monk  V.  Corbin,  58  Iowa,  503,  12  N.  W.  571; 
Knox  V.  Cleveland,  1?  Wis.  245;  Dean  v. 
Earley,  15  Wis.  100.  In  Pennsylvania  It 
was  held  that  where  the  tax  claimant  was 
not  In  actual  possession,  and  the  holder  of 
the  patent  title  could  not  sue  to  recover  pos- 
session of  the  land,  the  statute  did  not  run 
against  him  until  an  adverse  possession  was 
assumed.  Wain  v.  Shearman,  8  Serg.  &  R. 
357.  Subsequently,  when  the  right  to  sue 
in  ejectment  for  vacant  land  had  been  given. 
It  was  held  that  the  statute  began  to  run 
In  favor  of  the  tax  claimant  from  the  time 
the  deed  was  executed  to  him,  on  the  theory 
that  he  was  constructively  In  possession  of 
unoccupied  lands  from  that  date.  Robb  v. 
Bowen,  supra;  Stewart  v.  Trevor,  56  Pa.  St 
374.  Judge  Cooley  says:  "These  decisions 
have,  perhaps,  given  effect  to  the  statute  as 
nearly  as  was  possible  consistent  with  funda- 
mental rules  of  right."  Const.  Lim.  p.  558. 
He  also  says:  "If  no  provision  is  made  by 
statute  under  which  ejectment  can  be  brought 
In  the  case  of  a  vacant  possession,  it  would 
seem  that  neither  claimant  could  be  consid- 
ered in  law  negligent,  so  as  to  render  his 
claim  the  proper  subject  of  a  statute  of  re- 
pose, until  possession  was  taken  by  his  ad- 
versary; but  if  ejectment  is  allowed  in  such 
cases,  then  it  may  possibly  be  within  the 
powa:  of  the  legislature  to  declare  that  the 
title  of  that  one  of  the  parties  who,  con- 
structively, is  to  be  regarded  as  in  posses- 
sion, shall  become  absolute  If  not  questioned 
by  suit  within  the  time  by  the  statute  limit- 
ed for  that  pm-pose."  There  was  no  statute 
In  this  state  at  the  time  of  this  suit  author- 
izing a  former  owner  to  maintain  a  suit  of 
ejectment  against  a  claimant  under  a  re- 
corded tax  deed,  in  the  absence  of  actual 
possession;  and,  as  a  consequence,  there  was 
no  legal  remedy  afforded  him  in  such  cases 
to  test  the  legality  of  a  tax  deed.  Bank  v. 
Brittain,  20  Fla.  507.  Under  the  statute  re- 
ferred to,  the  actions  that  are  barred  in  three 
years  after  recording  the  tax  deed  are  not 
confined  to  those  instituted  for  possession  of 
the  land,  but  a  proceeding  to  set  aside  a  tax 
deed  is  also  Included. 

The  right  of  the  former  owner  to  fllo  a 
bill  to  remove  a  tax  de<'d  as  a  cloud  upon 
title  Is  recognized,  (Myers  v.  Coonradt,  su- 
pra;) and,  where  the  tax  claimant  is  not  in 
actual  possession  of  the  land,  there  is  no 
legal  remedy  afforded,  and  no  other  way 
open  to  test  the  tax  deed  except  by  bill  to 
remove  it  as  a  cloud,  which,  under  proper  al- 
legations and  proof,  we  think  can  be  done. 


From  what  has  been  said  It  follows  that 
a  complainant,  in  order  to  maintain  his  bill, 
should  allege,  and  prove  when  denied,  the 
fact  that  the  land  was  wild  and  unoccupied. 
In  the  case  before  us,  we  think  the  com- 
plainant was  successful  in  this  respect  as  to 
nearly  all  the  lands  described  in  the  bilL  The 
proof  shows,  however,  that  40  acres  In  sec- 
tion 31,  township  1  S.,  range  15  E.,  40  acres 
in  section  5,  township  1  N.,  16  E.,  and  a 
part  of  the  land  in  township  1  N.,  range  15 
E.,  were  occupied,  but  It  Is  impossible  to  tell 
from  the  evidence  what  forties  in  the  sec- 
tions named,  or  the  part  in  the  township  and 
range  mentioned,  were  occupied.  While  it 
clearly  appears  from  the  proof  that  some 
small  portions  of  the  lands  were  occupied, 
the  court  was  left  without  the  means  of  as- 
certaining the  particular  portions  that  were 
occupied;  and  hence  no  decree  based  upon 
the  rights  of  the  parties  could  have  been 
made  In  reference  to  the  lands  left  in  such 
uncertainty.  The  court  should,  we  think, 
have  referred  the  case  back  to  the  master, 
for  the  purpose  of  definitely  ascertaining  the 
portions  of  the  lands  that  were  occupied. 
Fuller  V.  FuUer,  23  Fla.  236,  2  South.  426. 

The  collector  of  revenue  of  Hamilton  coun- 
ty sold,  at  a  tax  sale  in  May,  18S6,  to  the 
state  of  Florida,  the  entire  body  of  lands 
described  In  the  bill,  and  the  certlficites  of 
purchase  Issued  to  the  state  were  sold  in 
November,  1887,  to  Graham  &  Hubbell,  who 
obtained  thereon  a  tax  deed  from  the  clerk 
of  the  circuit  court  for  Hamilton  cotmty, 
and  had  It  recorded  in  December  of  that  year 
In  said  county.  Subsequently  Graham  & 
Hubbell  conveyed  the  lands  to  Gates,  who 
sold  to  the  other  defendants  named  in  the 
bill.  The  tax  sale  to  the  state,  and  the  sub- 
sequent deeds  made  thereunder,  it  is  alleged, 
constitute  a  cloud  upon  complainant's  title. 
One  of  the  grounds  impeaching  the  validity 
of  the  tax  sale  in  1886  is  that  it  was  for 
the  nonpayment  of  the  entire  taxes  assessed 
against  said   lands   in   1885,   for   the  years 

1883,  1884,  and  1885,  and  that,  at  the  time 
of  said  assessment  and  sale,  the  taxes  for 
the  year  1883  had  been  paid  to  the  state. 
The  payment  to  the  state  is  alleged  to  have 
been  made  as  follows,  viz.:  The  lands  were 
assessed  for  taxes  by  the  assessor  of  Ham- 
ilton county  for  the  year  1883,  and  In  April, 

1884,  a  portion  was  sold  by  the  collector  of 
revenue  for  that  county,  for  the  taxes  as- 
sessed against  the  enthre  body,  to  Baker  and 
Blackwell,  who  paid  to  the  collector  the  en- 
tire taxes  due  on  the  lands,  and  received 
from  him  a  certificate  of  purchase  for  tho 
portion  bought  by  them;  that,  subsequently, 
complainant  filed  a  bill  in  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Florida  against  Baker  and  Black- 
well  to  cancel  the  sale  to  them,  and  upon 
their  offering,  in  their  answer,  to  surrender 
the  certificate  of  purchase  Issued  to  them, 
on  payment  of  the  amount  of  taxes,  costs, 
and  interest,  it  was  accepted,  and  the  money 
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paid  to  them.  To  this  part  of  the  bill  the 
following  answer  Is  made:  "Defendants  ad- 
mit that  said  lands  were  sold  by  the  col- 
lector of  taxes  for  said  county  of  Hamilton  in 
1886,  after  due  and  legal  notice  of  such  sale 
for  taxes  of  each  of  said  years  1883,  1884, 
and  1885,  and,  there  being  no  other  bidders 
therefor,  were  bid  off  by  the  collector  for 
the  state,  as  provided  by  law,  and  sevwal 
certificates  of  said  sales  of  said  lands  to  the 
state  were  regularly  issued  to  the  state  of 
Florida,  but  defendants  deny  that  the  taxes 
of  1883  on  said  lands  had  been  legally  paid 
previous  thereto." 

The  defendants  further  deny  In  their  an- 
swers that  the  lands  were  assessed  for  taxes 
in  1883,  and  sold  in  1884,  in  such  manner,  or 
with  such  effect,  as  to  constitute  a  legal  as- 
sessment and  sale  binding  in  law,  and,  while 
an  attempt  was  made  to  assess  said  lands, 
and  sell  a  portion  of  them,  for  the  taxes  of 
1883,  they  allege  that  said  attempted  assess- 
ment and  sale  were  totally  void  and  of  no 
effect,  and  tiie  payment  thereunder  amounted 
to  no  satisfaction  of  the  taxes  for  1883,  for 
the  reason  that  the  said  lands  were  not  as- 
sessed and  sold  in  accordance  with  law. 

Defendants  furth«:  answer,  that  a  suit  was 
commenced  in  the  United  States  circuit  court 
in  April,  18S5,  by  complainant  against  Baker 
and  Blackwell  and  the  clerk  of  the  circuit 
court  of  Hamilton  county,  to  enjoin  the  is- 
suance of  a  tax  deed  on  the  certificate  Issued 
to  Bakor  and  BlackweU  In  1884,  and  it  is 
alleged  that  complainant  in  this  said  bill, 
upon  the  oath  of  its  then  managing  officer, 
charged  that  the  said  assessment  and  sale 
were  totally  void,  and  that  the  payment  of 
any  tax  thereunder  would  not  prevent  the 
state  officials  from  proceeding  to  properly 
assess  and  collect  the  taxes  of  said  year 
1883  upon  said  lands,  and  also  set  out  at 
large  in  said  bill  other  grounds  for  avoiding 
Bald  assessment  and  sale.  That,  upon  the 
allegations  of  this  bill,  an  injunction  was  is- 
sued restraining  the  said  clerk  of  the  circuit 
court  from  issuing  a  deed  upon  the  said  cer- 
tificate of  purchase  by  Baker  and  Blackwell, 
and  this  Injunction,  it  is  alleged,  has  never 
been  dissolved,  and  a  similar  suit  was  com- 
menced in  the  circuit  court  for  Hamilton 
county  In  March,  1885. 

It  is  admitted  that  Baker  and  Blackwell 
answered  this  bill,  insisting  that  they  were 
purchasers  in  good  faith,  and  demanded  the 
amount  they  had  paid  for  taxes,  and  Inter- 
est; but  it  is  alleged  that  defendants  had 
no  personal  knowledge  of  any  payments  to 
Baker  and  Blackwell  by  complainant  on  ac- 
count of  said  certificate  of  purchase,  and 
strict  proof  Is  demanded  on  this  point 

It  is  further  alleged  that  after  said  legal 
proceedings  on  the  part  of  complainant,  and 
Its  assertions  of  the  total  Invalidity  and  Ille- 
gality of  the  assessment  and  sale  of  the 
lands  for  the  year  1883,  the  tax  assessor  for 
Hamilton  county  assessed  said  lands  upon 
the  tax  books  of  that  county  in  the  year  1883 
v.l480.no.l5— 51 


for  the  taxes  of  that  year  and  the  years  1884 
and  1883,  which  it  was  his  duty  to  do  on  ac- 
count of  the  invalidity  of  the  former  attempt- 
ed assessment  for  the  year  1883,  so  asserted 
on  oath  by  complainant  through  Its  officers, 
and  80  treated  by  the  courts;  that.  If  any 
payment  was  made  to  Baker  and  Blackwell 
for  their  certificate  of  purchase,  it  was  some 
time  after  the  said  assessment  In  1885;  and 
It  Is  alleged  that.  If  such  payment  was  made, 
It  was  with  the  design  and  intent  on  the  part 
of  complainant  thereby  to  defeat  the  collec- 
tion of  all  the  taxes  upon  said  land  for  the 
years  1883,  1884,  and  1885,  as  it  is  endeavor- 
ing to  do  by  its  bill  In  the  present  case. 

The  sale  of  the  lands  in  1886  for  the  taxes 
of  1883,  1884,  and  1885  Is  alleged  to  have 
been  regularly  made  upon  due  notice,  and 
that  the  sale  to  the  state  was  good.  Also, 
It  Is  alleged  that,  under  the  circumstances, 
complainant  cannot  be  permitted  now  to  as- 
sert that,  by  the  alleged  purchase  of  the  cer- 
tificate from  Baker  and  Blackwell,  the  same 
operated  as  a  payment  of  the  taxes  for  1883 
in  such  sense  as  to  render  Illegal  the  subse- 
quent assessment  and  sale  for  the  taxes  of 
1883,  1884,  and  1885,  and  it  is  Insisted  that 
the  taxes  for  1883  were  not  thereby  paid. 
The  answers  make  reference  to  assessment 
rolls,  and  notices  of  tax  sales  filed  as  exhib- 
its therewith.  Copies  of  the  assessment 
rolls,  or  portions  of  them,  fc«  the  years  1883 
and  1885,  and  the  notices  and  reports  of  the 
tax  sales  of  lands  in  the  years  1884  and 
1886,  as  well  as  certified  copies  of  the  bill 
and  answer  In  the  suit  commenced  In  the 
United  States  circuit  court  against  Baker 
and  Blackwell  and  the  clerk  of  the  circuit 
court  of  Hamilton  county,  were  introduced 
in  evidence,  and  are  before  us. 

The  assessment  roll  tor  1883  shows  that 
the  lands  in  question  were  assessed  to  Sir 
Edward  J.  Reed,  and  are  described  on  the  roll 
by  sections,  half  sections,  quarter  sections, 
quarter-quarter  sections,  and  lots,  but  no  valu- 
ations are  placed  opposite  the  several  descrip- 
tions of  the  lands,  and  no  amounts  of  taxes 
for  state  and  the  various  county  purposes  are 
set  down  In  separate  columns  opposite  said 
descriptions.  The  total  number  of  acres  as- 
sessed, together  with  the  aggregate  valuation 
of  the  same,  appears  on  the  roll;  and,  also, 
the  total  aggregate  amounts  of  taxes  due 
thereon  for  state  and  the  various  cotmty  pur- 
poses are  given.  The  notice  of  the  tax  sales 
In  the  year  1884  recites  that  the  lands  de- 
scribed, or  so  much  thereof  as  will  be  neces- 
sary, win  be  sold  on  a  day  mentioned  to  pay 
the  amounts  due  for  taxes  set  opposite  the 
same,  togeth»  with  the  costs  of  advertising: 
and  thea  follows  a  description  of  the  lands 
assessed  to  Sir  Edward  J.  Reed,  as  appears 
on  the  tax  roll,  footing  up  the  total  number 
of  acres,  with  the  aggregate  amoimt  of  taxes 
on  the  same.  The  report  of  sales  in  1884  for 
nonpayment  of  taxes  for  the  year  1883,  made 
by  the  collector  of  revenue  for  Hamilton  coun- 
ty, indicates  that  Baker  and  Blackwell  be- 
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came  the  pardbtmen  of  about  49,000  acres  of 
the  lands  in  question  for  an  amount  sufflcient 
to  pay  the  total  taxes  for  state  and  county 
purposes  assessed  against  the  entire  body  of 
land;  and  the  proof  shows  that  they  were  the 
purchasers  of  that  quantity  of  the  lands  tor 
all  the  taxes  due  thereon,  and,  upon  payment 
of  th^  bid,  received  a  certificate  of  purchase 
for  said  lands  from  the  collector  of  revenue. 
It  Is  also  shown  that  the  collector  of  revenue. 
In  settlement  with  the  comptroller,  accounted 
for,  and  paid  over,  the  amount  of  money  re- 
ceived from  Baker  and  Blackwell  at  said  tax 
sale.  In  1886  the  lands  were  again  assessed 
for  the  years  1883,  1884,  and  1885,  and  were 
■old  tn  1880  to  the  state  tot  the  nonpayment 
of  the  taxes  of  the  three  years  mentioned. 
An  examination  of  the  assessment  roll  for 
1886  and  the  notice  of  the  tax  sales  in  1886 
renders  it  clear  that  the  lands  were  sold  in 
1886  for  the  entire  taxes  assessed  for  the 
years  1883, 1884,  and  1886.  The  answers  ad- 
mit that  this  was  the  case.  In  making  the 
assessment  in  1885  for  the  three  years  men- 
tioned, the  assessor  acted  tmder  Instructions 
from  the  comptrollor,  who  testified  that  he 
bad  the  lands  assessed  for  the  year  1883  be- 
cause he  had  heard  that  the  owner  was  rais- 
ing some  question  as  to  the  validity  of  the 
sale  In  1884;  and,  in  order  to  secure  the  taxes 
for  1883,  in  the  ev^it  the  amount  paid  by  the 
purchaser  at  the  tax  sale  had  to  be  refunded, 
the  lands  were  again  assessed  for  1883  on  the 
roll  for  1885.  The  state  has  never  refunded 
the  amount  paid  on  the  sale  to  Bak^  and 
Blackwell,  nor  has  any  application  ever  been 
made  for  the  same,  so  far  as  the  record 
shows. 

Counsel  for  appellants  contend  that  the  as* 
sessment  In  1883  was  so  Irregular  and  de- 
fective as  to  amount  to  no  assessment  at  all, 
and  that  they  could  be  assessed  for  that  year 
in  1885,  and  sold  under  section  26,  c.  3413, 
Laws  1888.  This  section  provides  that  'If 
any  assessor,  when  making  his  assessment, 
shall  discover  that  any  land  in  his  county  was 
omitted  In  the  assessment  roll  of  either  or 
all  of  the  three  previous  years,  and  was  then 
liable  to  taxation,  he  shall,  in  addition  to  the 
assessment  of  such  land  for  that  year,  assess 
the  same  separately  for  such  year  or  years 
that  it  may  have  been  so  omitted,  at  the  just 
value  thereof  In  such  year,  noting  distinctly 
the  year  when  such  omission  occurred;  and 
such  assessment  shall  have  the  same  force  and 
effect  as  It  would  have  had  If  made  in  the 
year  the  same  was  omitted,  and  taxes  shall 
be  levied  and  collected  thereon  in  like  man- 
ner and  together  with  the  taxes  of  the  year 
in  which  the  assessment  is  made;  but  no 
lands  shall  be  assessed  for  more  than  three 
years'  arrears  of  taxes,  and  all  lands  shall 
be  subject  to  such  taxes-  omitted  to  be  as- 
sessed. Into  whosoever  hand?  they  may  come." 
The  case  of  Ov»1ng  v.  Foote,  43  N.  Y.  290, 
is  cited  on  this  point  The  statute  under 
which  that  decision  was  made  provided,  In 
efTect,  that,  when  it  should  appear  to  the 


assessor  that  any  land  or  propwty  legally  lia- 
ble to  taxation  has  been  omitted  in  the  as- 
sessment roll,  he  should,  on  the  application  of 
three  taxpayers,  enter  said  land  or  property 
on  the  roll  for  the  current  year  at  the  valua- 
tion of  the  year  in  which  said  tax  was  omit- 
ted, or,  if  not  then  valued,  at  the  valuation  of 
the  preceding  year,  in  a  separate  line  from 
the  valuation  of  the  current  year.  Upon  pe- 
tition of  the  assessor  that  such  land  or  v^op- 
erty  was  not  taxed  in  the  preceding  year, 
the  board  of  supervisors  of  the  coun^  oe 
city  at  the  next  annual  meeting  w»e  required 
to  levy  a  tax  on  the  same  at  the  rate  per 
centum  of  the  tax  Imposed  upon  land  or  prop- 
erty in  the  preceding  year.  Certain  rents 
accruing  from  perpetual  leases  were  assessed 
In  1864  to  a  person  not  the  owner,  and,  ■apon 
proper  petiticm,  this  property  was  assessed 
in  1865  to  the  true  owner  for  that  year  and 
the  preceding  year,  and  a  tax  imposed  there- 
on by  the  board  against  the  owner  for  1864 
as  well  as  1865.  It  was  held  that,  under  the 
statute,  this  prop«^  was  omitted  in  the  as- 
sessment roll  for  1864,  and  could  be  assessed 
to  the  true  ownw  In  1866  toe  the  preceding 
year.  In  that  case  no  taxes  had  been  paid  In 
any  way  on  the  property  for  1864,  and  it  is 
evident  that  the  condition  upon  which  a  levy 
could  be  made  for  a  preceding  year,  under 
the  statute,  was  that  the  propWty  had  not 
been  taxed  for  that  year.  In  the  case  now 
before  us  the  assessment  of  the  lands  in  1883 
was  unquestionably  Irregular  and  defective, 
and  we  would  have  no  hesitancy  In  declaring 
a  sale  made  upon  such  an  assessment  to  be 
void,  and  ineffective  to  convey  a  valid  title. 
The  validity  of  the  sale  in  1884  Is  not,  how- 
ever, the  question  with  which  we  are  to  deal 
now.  We  are  to  determine  whether  or  not 
the  taxes  on  the  lands  in  question  f<H-  the 
year  1883  were  discharged  by  the  receipt  of 
the  amount  assessed,  under  the  tax  sale  pro- 
ceeding In  1884.  The  assessment  under  which 
those  proceedings  were  had  shows  that  the 
lands  were  listed  by  accurate  descriptions  as 
<me  entire  tract  at  an  aggregate  valuation, 
and  that  the  taxes  toe  state  and  county  pur- 
poses were  set  down  as  separate  aggregate 
amounts  against  the  lands.  The  state  pro- 
ceeded to  enforce  by  sale  the  collection  of  the 
taxes  thus  assessed,  and  received  from  the 
purchaser  at  the  sale  the  full  amount  of  the 
taxes  due. 

Upon  what  principle  can  these  lands  be  re- 
sold for  the  same  taxes?  If  It  can  be  done 
at  all.  It  must  pe  by  virtue  of  the  twenty- 
sixth  section  of  chapter  3413,— the  revenue 
act  In  force  when  the  sale  of  1886  was  made. 
The  design  of  the  section  referred  to  was  to 
Impose  upon  lands  subject  to  taxation,  and 
omitted  from  the  tax  roUs  of  any  or  all  of 
the  three  years  past  at  the  time  of  any  an- 
nual assessment,  their  Just  proportion  of  the 
burdens  of  government,  by  being  put  on  the 
roll  at- the  just  value  thereof  In  the  year  or 
years  they  were  omitted.  The  statute  con- 
templates that   the  lands   shall  have  been 
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omitted  from  the  assessment  roll  of  some  one 
of  the  tbree  previoiui  years,  and  that  the 
taxes  thereon  shall  not  have  been  paid. 
After,  providing  for  the  assessment  of  the 
omitted  lands,  and  declaring  that  the  assess- 
ment of  them  In  a  subsequent  year  sliall  have 
the  same  effect  as  if  made  in  the  year  they 
were  omitted.  It  is  enacted,  "but  no  lands 
shall  be  assessed  for  more  tlian  three  years' 
arrears  of  taxes."  If  the  taxes  properly 
chargeable  to  lands  in  any  year  have  been 
paid  or  satisfied,  such  lands  are  not  In  ar- 
rear  of  taxes  for  that  year  within  the  mean- 
ing of  the  statute  mentioned.  It  Is  our  opin- 
ion that  whore  the  assessor  has  descrit>ed 
lands  ui>on  the  assessment  roll  so  that  they 
can  be  readily  ascertained  and  identified,  and 
the  county  commissioners  have  levied  the 
amount  of  taxes  properly  chargeable  to  such 
lands,  according  to  the  valuation  fixed  there- 
on, and  the  amount  of  such  taxes  Is  placed 
upon  the  roll,  the  collection  of  such  taxes  by 
voluntary  payment  on  the  part  of  the  land- 
owner, or  by  public  sale  of  the  lands  for 
nonpayment  of  taxes,  would  be  an  exhaustion 
of  the  right  of  the  state  under  the  statute  to 
demand  the  same  taxes  again,  although  the 
proceedings  in  reference  to  the  listing  and 
selling  the  lands  may  be  so  irregular  and  de- 
fective as  to  pass  no  title  to  the  purchaser  at 
the  tax  sale  thereunder.  If  the  taxes  were 
paid,  as  a  matter  of  fact.  Into  the  proper 
treastUT,  it  matters  not  by  whom  or  how, 
the  lien  of  the  state  for  the  same  was  there- 
by discharged,  and  the  statute  referred  to  af- 
forded no  authority  to  proceed  de  novo  to 
assess  and  collect  the  same  taxes  again. 
Jones  V.  Dils,  18  W.  Va.  759;  Montgomery  v. 
Meredith,  17  Pa.  St  42;  Land  Co.  v.  authrie, 
53  Iowa,  383,  5  N.  W.  619;  Mason  v.  Chi- 
cago, 4S  Hi.  420;  2  Blacfcw.  Tax  Tlttes,  » 
820-822. 

By  the  fifth  section  of  chapter  8686,  ap- 
proved June  2,  1887,  the  comptroller,  when 
proven  to  him  that  lands  had  been  sold  for 
unpaid  taxes  when  the  taxes  on  the  same  had 
been  duly  paid,  or  that  lands  were  not  sub- 
ject to  taxation  at  the  time  of  the  assess- 
ment on  which  they  wwe  paid,  was  author- 
ized to  cancel  the  certificate  of  sale,  and, 
upon  application,  to  refund  to  the  holder  of 
the  certificate,  when  surrendered,  the  amount 
of  taxes  rec^ved  by  the  state,  and  the  county 
commissioners  were  required  to  refund  Dke- 
wise  the  amount  received  by  the  county. 
This  statute  had  not  been  passed  when  Cbe 
resale  was  made  in  1886,  but  was  in  force 
In  1887,  when  the  certificates  of  sale  issued 
to  the  state  were  sold  to  Orabam  &  Hubbell. 
By  the  terms  of  this  act  the  amounts  re- 
ceived for  taxes  were  required  to  be  refund- 
ed only  when  the  lands  at  the  time  of 
assessment  were  not  subject  to  taxation,  or 
the  taxes  liad  been  paid,  at  tlie  time  of  sale. 
When  the  lands  in  question  were  assessed  in 
1883,  they  were  subject  to  taxation,  nor  had 
the  taxes  thereon  been  paid  when  they  w&e 
sold  in  1884.    By  this  sale  the  state  and  coun- 


ty received  all  the  taxes  due  on  the  lands  for 
the  year  1883,  and  there  was  no  law  requir- 
ing these  taxes  to  be  refunded.  Elaehler  v. 
Dobberpuhl,  66  "Wis.  480,  14  N.  W.  644.  The 
torm&e  owner  could  not,  under  the  statute, 
recover  possession  of  the  lands  without  pay- 
ing to  the  party  from  whom  recovery  was 
liad  all  the  taxes  paid  on  the  land  at  the  time 
of  sale,  together  with  all  taxes  paid  since  said 
sale,  with  8  per  cent  interest  thereon.  After 
the  lands  had  been  assessed  and  sold  in  the 
manner  stated,  and  the  amount  of  taxes  due 
thereon  had  been  received,  it  was  not  in  the 
power  of  the  comptroller  to  disregard  such  a 
satisfaction  of  the  state's  demand  for  the  taxes, 
and  proceed  under  the  statute  to  collect  the 
taxes  again.  We  do  not  say  that  an  assess- 
ment could  not  have  been  so  defective  as 
that  proceedings  de  novo  might  have  been 
had,  under  the  section  of  the  statute  referred 
to,  in  order  to  enforce  the  collection  of  un- 
paid taxes  on  the  lands,  but  it  is  essential, 
we  think,  that  the  lands  should  have  been  in 
arrear  for  taxes  before  they  were  subject 
to  be  back  assessed;  and.  In  the  case  before 
us,  it  is  shown  that  all  the  taxes  which  the 
state  could  collect  for  the  year  1883  on  the 
lands  in  question  had  been  paid  Into  the 
treasury,  and  hence  the  subsequent  proceed- 
ings to  collect  taxes  for  that  year  were  with- 
out authority  of  law. 

Before  the  expiration  of  the  year  for  re- 
demption, after  the  sale  in  1884,  appellee 
filed  a  bill  In  the  fedoral  circuit  court  against 
the  purchasers  at  that  sale  and  the  clerk  of 
the  circuit  court  of  Hamilton  county  to  en- 
Join  the  Issuance  of  a  tax  deed  on  the  cer- 
tificate of  purchase.  The  assessment  for  1883 
was  alleged  in  this  bill  to  be  void,  and  insuf- 
ficient to  authorize  a  valid  sale  of  the  lands, 
and  that  the  purchasers  at  said  sale  did  not 
acquire  a  right  to  a  tax  deed  on  their  certifi- 
cate of  purchase.  The  bill  alleged  the  sale  to 
be  void  on  several  grounds:  That  the  lands 
■were  assessed  as  one  contiguous  or  compact 
body,  while  they  were  in  many  separate 
tracts  and  in  different  portions  of  the  county, 
and  the  assessor  did  not  enter  on  the  assess- 
ment roll  a  description  of  each  tract  of  land 
separately,  with  the  cash  value  set  opposite 
the  same,  nor  was  the  amount  of  taxes  In  id- 
lars  and  cents  for  the  various  state  and  county 
purposes  placed  opposite  each  separate  tractv 
but  the  entire  body  was  assessed  as  one  tract 
at  an  aggregate  valuation,  and  the  various 
amounts  of  taxes  were  given  as  aggregate 
sums;  that,  under  the  name  of  Sir  Bdward 
J.  Reed,  Imperfect  and  insufficient  descrip- 
tions of  the  lands  were  made  upon  the  as- 
sessment roll,  without  stating  whether  the 
townships  were  north  or  south  of  the  base 
line,  or  whether  the  ranges  were  east  or 
west  of  the  Tallahassee  meridian,  and  that 
the  said  lands  were  situated  on  both  sides  of 
said  base  line;  that  the  assessor  did  not  visit 
and  inspect  said  lands  before  affixing  a  val- 
uation thereon,  and  he  was  not  personally 
acquainted  with  them,  but  valued  them  all  at 
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|1  per  acre,  without  regard  to  the  true  valua- 
tion thereof,  and  that  said  valuation  was  far 
beyond  the  real  value  of  said  lands,  and  was 
excessive.  The  bill  also  contained  the  fol- 
lowing averment:  That  "a  receipt  for  the 
taxes  against  the  lands  so  partialis  and  Im- 
perfectly described  would  not  protect  your 
orator's  lands  from  taxes  assessed  against 
them  under  a  proper  description  and  a  valid 
assessment,  and  the  state  of  Florida  could 
not  pass  a  valid  title  to  your  orator's  said 
lands  under  such  erroneous  description  and 
assessment,  should  a  sale  thereof  be  made  or 
attempted." 

The  levy  of  any  tax  for  school  purposes 
was  alleged  to  be  without  authority  of  law, 
and  that,  notwithstanding  the  imperfect  and 
Insufficient  description  of  the  lands  and  the 
void  assessment  of  the  taxes,  the  collector  of 
revenue  of  Hamilton  county  proceeded  to  sell 
the  same  at  a  tax  sale  in  1884,  and  that  Baker 
and  Blacliwell  claimed  to  buy  the  same;  that 
they  agreed  to  take  49,500  acres  of  the  land, 
or  thereabouts,  and  this  numb«r  of  acres  was 
knocked  off  to  them  to  be  taken  from  the 
southeast  corner  of  the  lands,  but  as  said 
lands  were  assessed  as  one  entire  body,  and 
are  separated  into  different  tracts  over  the 
county,  no  right  to  any  specific  portion  there- 
of was  acquired  at  said  sale.  This  sale  was 
also  alleged  to  be  void  because  the  notice  of 
sale  did  not  contain  a  proper  description  of 
the  lands,  and  was  not  published  the  length 
of  time  required  by  law.  In  reference  to  re- 
deeming the  lands,  the  bill  contained  the  fol- 
lowing, viz.:  "That  your  orator,  though  de- 
nying the  regularity  and  legality  of  said  as- 
sessment, and  the  proceedings  thereunder, 
yet  to  avoid  and  escape  the  delay,  expense, 
and  trouble  of  litigation  incident  to  a  con- 
test, desires  and  offers  to  redeem  certain  por- 
tions and  tracts  of  its  lands,  to  wit,  aU  of 
sections  three  and  four  in  township  one 
north,  of  range  fifteen  east,  by  paying  taxes 
tliat  may  be  due  thereon  when  ascertained, 
lour  <Hrator  further  offers  to  redeem  by  par- 
cels all  of  Its  lands  in  said  county  which 
were  sold  on  the  7th  day  of  April,  A.  D.  1884, 
for  taxes."  The  foregoing  Is  sufficient  to  in- 
dicate the  scope  and  purpose  of  the  bill,  with- 
out going  into  further  details  in  reference  to 
its  allegations. 

The  answer  of  Baker  and  Blackwell  con- 
troverted many  of  the  grounds  of  irregular- 
ity alleged,  and  concluded  with  an  offer  to 
surrender  and  transfer  their  certificate  of  pur- 
cliase  acquired  at  the  tax  sale  to  the  compa- 
ny, upon  payment  of  the  amount  expended  in 
the  purchase  of  the  lands,  with  costs  and  in- 
terest. The  proof  shows  that  this  offer  was 
accepted,  the  money  paid  by  appellee,  and 
the  litigation  terminated. 

It  is  urged  by  counsel  for  appellants  that 
appellee  is  estopped  by  the  allegations  in  its 
biU  ffied  in  the  fed«al  court,  to  which  refer- 
ence is  here  made,  from  asserting  that  the 
taxes  on  the  lands  in  question  for  1S83  were 
paid  by  reason  of  the  tax  proceedings  and 


sale  In  1884.  We  think  this  contention  is 
without  merit,  and  that  there  is  no  principle 
of  estoppel  to  prevent  appellee  from  main- 
taining Its  present  suit  It  is  true,  as  a  gen- 
wal  rule,  that  a  party  will  not  be  permitted 
to  assume  inconsistent  positions  in  legal  pro- 
ceedings, and  that,  when  he  has  successfully 
made  an  allegation  In  pleading  in  reference 
to  a  fact,  he  will  be  estopped  to  deny  the 
truth  of  such  allegation  in  a  subsequent  ac- 
tion between  the  same  parties,  involving  the 
same  transaction.  The  bUl  filed  by  appellee 
in  the  federal  court  was  against  the  purchas- 
ers at  the  tax  sale  in  1884  and  the  clerk  of 
the  circuit  court  of  Hamilton  county,  for  the 
purpose  of  preventing  the  issuance  of  a  tax 
deed  on  that  sale,  but  it  was  not  alleged,  nor 
did  appellee  assume  the  position,  that  the 
state  and  coimty  taxes  on  the  lands  in  ques- 
tion for  the  year  1883  were  not  discharged 
by  the  payment  to  the  tax  collector  under 
the  sale  of  the  lands  ia  1884.  This  sale  is  al- 
leged to  be  void  and  the  assessment  defect- 
ive, but  the  effect  of  the  payment  of  the  tax- 
es to  the  tax  collector  on  the  right  of  the 
state  to  reassess  the  lands  again  was  not  in- 
volved. The  position  assumed  by  appellee  in 
its  bill  filed  in  the  federal  court  Is  not  incon- 
sistent with  the  case  made  in  its  present  bill, 
and  there  is  no  principle  of  estoppel  to  apply. 
It  Is  not  claimed  that  api»ellee  is  estopped  by 
any  other  prlncdple  except  that  in  reference 
to  inconsistent  positions  which,  It  is  insisted, 
is  exhibited  by  appellee  In  its  two  bills.  The 
case,  then,  is  that  part  of  the  taxes  for  wlilch 
the  lands  were  sold  in  1886  to  the  state  had 
been  paid,  and  we  have  a  sale  where  part 
of  the  tax  was  legal  and  a  part  was  illegal. 
The  rule  Is  well  established  that  a  valid  title 
to  real  estate  cannot  I>e  obtained  at  a  sale 
for  taxes,  a  part  of  which  is  legal  and  a  part 
illegal.  Where  the  sale  Is  for  an  entire  tax, 
a  part  of  which  Is  legal  and  a  part  Ulegal, 
the  void  portion  vitiates  the  entire  sale. 
Hardenburgh  v.  Kidd,  10  Cal.  402;  Dogan  v. 
Griffin,  51  Miss.  782;  Gamble  v.  Witty,  55 
Miss.  26;  Mclaughlin  v.  Thomps(m,  55  HI. 
249;  Riverside  Co.  v.  HoweU,  113  lU.  256; 
Wallingford  v.  Fiske,  24  Me.  3861;  People  y. 
Hagadorn,  104  N.  Y.  516,  10  N.  B.  891.  The 
decision  in  Rhodes  v.  Sexton,  33  Iowa,  510, 
was  controlled  by  statute.  Counsel  for  ap- 
pellants insist,  however,  that  the  taxes  for 
the  years  1883,  1884,  and  1885  were  sever- 
able, and  that  under  the  constitution  and 
laws  of  Florida,  where  a  part  of  the  taxes  is 
legal,  it  will  sustain  the  deed.  The  cases  of 
City  of  Pensacola  v.  Louisville  &  N.  E.  Co., 
21  Fla.  402,  and  Town  of  Klsslmmee  City  v. 
Cannon,  26  Fla.  3,  7  South.  523,  are  cited. 
These  cases  hold  that,  where  a  petition  is 
filed  under  the  statute  to  annul  an  assess- 
ment on  the  ground  that  a  part  is  illegal,  the 
whole  assessment  will  not  be  set  aside  If  the 
illegal  items  can  be  separated  from  the  as- 
sessment list  without  Impairing  the  parts 
that  are  valid.  And  the  present  constitution 
provides  expressly  that  no  relief  can   be 
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granted  against  the  payment  of  any  tax  tbat 
may  be  Illegal,  or  Illegally  or  irregularly  aa- 
sessed,  tintil  payment  be  made  of  the  legal 
Ix>rtion  that  may  be  due.  The  cases  referred 
to  do  not  sustain  the  position  that  a  sale  for 
taxes,  a  part  of  which  Is  legal  and  a  part  ille- 
gal, is  good.  There  is  a  diBtlnctlon  between 
such  a  case  and  where  relief  is  asked  against 
an  assessment,  a  part  of  which  Is  good,  and 
it  can  be  separated  from  the  bad.  Where 
this  can  be  done,  r^ef  will  be  granted  only 
tor  the  Illegal  part  <m  condition  that  the  legal 
tax  be  paid.  But,  where  a  sale  has  been 
made  for  both  good  and  bad,  there  is  no  way 
of  apportioning  the  property  sold,  to  the 
good  or  bad  portion  of  the  tax,  and  the  en- 
tir»  sale  is  void.     See  authorities  supra. 

The  chancellor  decreed  the  cancellation  of 
the  tax  deed  obtained  by  Graham  &  Hub- 
bell,  and  the  conveyance  executed  by  them 
to  the  lands  embraced  in  the  tax  deed,  upon 
condition  that  appellee  pay  the  taxes  on  the 
lands  for  18S4  and  1885,  and  all  subsequent 
taxes  paid  by  the  purchasers  under  the  tax 
sale.  Counsel  for  appellants  insist  that  the 
court  should  have  decreed  the  payment  of 
the  amount  of  purchase  money  paid  by  the 
purdiasers  for  the  lands,  insteiad  of  the  taxes 
expended  on  the  same.  It  Is  not  claimed  that 
the  amount  required  to  be  paid  by  appellee 
on  account  of  taxes  on  the  lands  was  not  suf- 
ficient to  cover  all  that  had  been  paid  by  the 
holders  of  deeds  under  the  tax  sale,  but  the 
point  insisted  on  is  that  these  purchasers 
should  be  made  whole  by  receiving  back  all 
the  purchase  money  they  paid  out  on  ac- 
count of  the  land.  There  Is  no  authority  for 
this  position.  A  tax  purchaser  buys  under 
the  operation  of  the  rule  caveat  emptor,  and, 
at  common  law,  gets  nothing  unless  he  se- 
cures the  land  itself.  Judge  Cooley  says: 
"He  takes  all  the  risks  of  his  purchase,  and, 
if  he  finds  in  any  case  that  be  has  secured 
neither  the  title  he  bid  for  nor  any  equitable 
claim  against  the  owner,  the  state  may,  tf  it 
see  fit,  make  reparation  itself;  but  it  has  no 
more  authority  to  compel  the  owno:  of  the 
land  to  do  so  than  to  exercise  the  like  com- 
pulsion against  any  other  person."  Const 
Iiim.  pp.  475,  476,  653.  Such  a  purchaser  is 
not,  therefore,  a  l3ona  fide  purcliaser  in  the 
strict  technical  sense  of  the  term  as  under- 
stood In  the  law.  Provision  has  been  made 
requiring  the  owner,  upon  recovering  the 
land,  under  certain  conditions,  to  refund  the 
taxes  that  have  t>een  paid  on  the  same  by 
the  tax  claimant,  but  nothing  beyond  this 
has  been  provided  for  such  purchaser  as  a 
claim  against  the  landowner. 

The  distribution  of  the  money  requhred  to 
be  paid  into  the  registry  of  the  court  by  the 
complainant,  on  account  of  taxes  paid  by  de- 
fendants subsequent  to  the  tax  sale,  was  the 
subject  of  further  action  on  the  part  of  the 
court,  and  the  rights  of  the  respective  claim- 
ants tbereto  can  be  protected. 

After  answers  filed  by  defendants  In  the 
circuit  court,  the  bill  was  dismissed  by  order 


of  the  clerk  on  following  rule  day  for  want 
of  replication,  and  on  petition  to  the  Judge 
this  order  was  vacated,  and  complainant  al- 
lowed to  reply.  Subsequently,  leave  was 
granted  to  complain::nt  to  withdraw  its  repli- 
cation and  amend  its  bill;  which  was  done, 
and  the  cause  proceeded  on  the  amended  bill. 

An  order  extending  the  time  for  taking  tes- 
timony was  also  granted  on  application  of 
complainant  The  ground  for  extending  the 
time  for  taking  testimony  was  stated  to  be 
on  account  of  an  epidemic  of  yellow  fever 
prevailing  In  the  city  where  complainant's 
solicitors  resided.  The  orders  of  the  court 
referred  to  are  assigned  as  error  here,  but 
they  relate  to  matters  resting  in  the  sound 
discretion  of  the  court,  and,  unless  it  appears 
that  such  discretion  has  been  abused,  the  ac- 
tl(m  of  the  court  will  not  be  reversed.  There 
is  nothing  in  the  record  to  show  an  abuse  of 
discretion  In  making  the  orders  complained 
of,  and  hence  the  case  should  not  be  reversed 
on  account  of  them. 

The  decree  is  reversed,  with  directions  to 
the  court  to  ascertain,  in  accordance  with  its 
practice,  what  portions  of  the  lands  w^e  oc- 
cupied in  section  31,  township  1  S.,  range  15 
B.,  section  6,  township  1  N.,  range  16  B.,  and 
in  township  1  N.,  range  15  E.;  and  tliat  up- 
on the  ascertainmoit  of  this,  a  final  decree 
be  entered  in  accordance  with  this  opinion. 
Decree  to  be  entered  accordingly. 


(8S  Fla.  ao) 
WATROUS  V.  MORRISON. 

(Supreme  Court  Of  Florida.     Feb.  20,  1894.) 

Boundaries— Parol  Aoreeuent  —  Ejectment  — 
EviDEKOB — Estoppel— Instructions. 

1.  In  the  sale  of  land  in  sections  or  subdi- 
visions thereof,  including  lots,  according  to  the 
government  survey,  the  survey  as  actually 
made  controls.  It  Is  the  survey  as  it  was  ac- 
tually run  on  the  ground  that  governs,  if  the 
monuments,  comers,  or  lines  actually  establish- 
ed can  be  located  or  proved.  Courses  and  dis- 
tances yield  to  such  corners  or  lines  so  long  as 
the  latter  can  be  located,  and  for  the  reason 
that  the  latter  are  the  fact  or  truth  of  the  sur- 
vey .as  it  was  actually  made,  while  the  former 
are  but  the  description  of  the  act  done,  and, 
when  inaccurate,  they  ennuot  change  the  fact. 

2.  While  it  is  true  that  the  title  to  real  es- 
tate cannot  be  transferred  by  verbal  agreemeut 
yet,  where  the  l>oundary  between  contiguous 
lands  is  uncertain  or  disputed,  the  owners  of 
such  lands  may  agree  upon  a  certain  line  as  the 
permanent  boundary  line;  and,  where  the  agree- 
ment is  followed  by  actual  occupation  according 
to  such  line  as  the  boundary,  the  line  will  be 
binding  upon  them  and  their  successors  in  title 
as  the  lx>undary.  The  line  becomes  binding  for 
the  reason  that  the  proprietors  have  by  such 
consent  and  conduct  agreed  permanently  upon 
the  limits  or  extent  of  their  respective  lands  or 
property. 

3.  In  cases  of  mistake  as  to  true  line  be> 
tween  adjoining  lands,  the  real  test  as  to  wheth- 
er or  not  a  tltJe  will  be  acquired  by  a  holding 
for  the  period  of  seven  years  is  the  intention  of 
the  party  holding  beyond  the  true  line.  If  such 
occupation  is  by  mere  mistake,  and  with  no  in- 
tention upon  the  part  of  the  occupant  to  claim 
as  his  own  land  which  does  not  belong  to  him, 
but  he  intends  to  claim  only  to  the  trie  line. 
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whererer  it  taar  be,  die  holding  is  not  adversa 
If,  howeyer,  the  occnpant  takes  possession  be- 
lieving the  land  to  be  his  own  up  to  the  mis- 
taken line,  and  claiming  title  to  It,  and  so  holds, 
the  holding  is  adverse.  The  intent  to  claim  title 
op  to  the  line  is  an  indispensable  element  of  ad- 
verse holding.  The  claim  of  right  mast  be  as 
broad  as  the  possession.  Simple  acquiescence, 
or  lying  hj,  without  objection,  for  the  statutory 
period,  in  case  of  such  adverse  holding,  will 
bind  the  part^  so  lying  by  to  the  line,  though 
not  the  true  line. 

4.  It  is  improper  to  ask  a  party  to  an  action 
of  ejectment,  testifying  in  his  own  behalf,  if  he 
had  been  in  actual,  open,  and  notorious  posses- 
sion of  the  locus  in  quo.  The  question  calls 
merely  for  the  opinion  of  the  witness  on  an  is- 
sue which  It  is  ue  province  of  the  jurv  to  set- 
tle, subject  to  any  proper  instructions  from  the 
court  as  to  the  law  of  the  case. 

5.  When  an  improper  question  is  excluded 
by  the  trial  judge,  any  inaccuracy  in  the  ot>- 
jection  on  which  it  was  excluded  imparta  no 
merit  to  the  question,  nor  any  error  to  the  rul- 
ing. 

6.  The  exclusion  on  an  erroneous  ground  of 
a  question  asked  a  witness  becomes  entirely 
immaterial  when  the  bill  of  exceptions  shows 
that  he  has,  without  objection,  ana  both  before 
and  subsequent  to  such  exclusion,  testified  fully 
as  to  the  point  covered  by  the  question. 

7.  It  is  not  error  to  exclude  a  question  put 
to  a  party  to  an  ejectment  suit,  testifying  in  nis 
own  behalf,  to  the  effect  whether  or  not  ae  had 
ever  admitted  to  the  plaintiff  or  to  any  one  else 
that  the  land  in  dispute  did  not  belong  to  him. 
Whatever  in  the  nature  of  such  an  admission 
may  have  passed  between  the  defendant  and 
plaintiff,  or  the  former  and  any  one  else,  was 
admissible  to  be  proved  by  either  party  in  the 
proper  way,  and  whatever  may  have  been  testi- 
fied to  by  the  plaintiff  or  any  other  witness  as 
having  so  passed  could  have  been  denied  by  the 
defendant,  or  explained  by  him  according  to  his 
recollection  of  what,  if  anything,  had  passed; 
which  course,  the  record  shows,  was  pursued  by 
the  i>arties. 

8.  In  an  action  of  ejectment  the  defendant 
had  testified  that  the  plaintiff  purchased  the  lot 
claimed  by  the  latter  from  Mrs.  T.,  and  that 
he  (the  witness)  knew  her  husband,  and  was 
then  asked  if  he  had  ever  had  a  conversation 
with  the  husband  in  reference  to  the  boundary 
line  between  plaintiffs  and  defendant's  lots, 
and,  on  objection  being  made  by  the  plaintiff  on 
the  ground  that  Mrs.  T.  could  not  be  bound  by 
a  conversation  between  her  husband  and  anoth- 
er, the  court  exclnded  the  question.  BM  error, 
as  the  conversation  may  have  tended  to  show  an 
intention  upon  the  part  of  defendant  to  claim  as 
his  own  the  land  up  to  the  line  to  which  he 
held,  exclusive  of  any  other  right,  and  ind» 
pendent  of  such  line  being  the  true  line. 

9.  A  party  to  an  action  of  ejectment  may, 
in  testifying,  simply  answer  whether  or  not  he 
has  any  knowledge  that  any  objection  was 
made  by  a  deceased  predecessor  in  title  of  the 
opposite  party  to  a  stated  line  as  the  boundary 
line  between  adjoining  lots.  Whether  or  not, 
or  under  what  circumstances,  he  can  do  more, 
not  presented  for  decision. 

10.  The  expression,  "under  claim  of  title,  ex- 
clusive of  all  other  rights,"  used  in  a  charge  in 
an  action  of  ejectment,  is  tantamount  to  that  of 
"under  claim  of  title,  exclusive  of  any  other 
right,"  to  be  found  in  sections  1290  and  1291, 
Kev.  St 

11.  The  expression,  "the  plaintiff  having  first 
established  his  title  by  sufficient  record  evi- 
dence," osed  in  a  charge  to  the  jury,  hdd,  in 
view  of  the  connection  in  which  it  appeared,  not 
to  have  been  intended  by  the  judge  to  declare 
that  the  plaintiff  had  as  a  matter  of  fact  so  es- 
tablished his  title,  but  that  the  judge's  purpose 
and  meaning  were  that  the  onus  of  proving  ad- 
verse possession  as  a  defense  woola  not  arise 
nntil  the  plaintiff  had  established  his  title  in  the 


manner  mentioned.  The  expression,  being  eal- 
cnlated,  under  some  circumstances,  to  mislead, 
is  not  commended. 

12.  Where  two  parties  to  an  action  of  eject- 
ment had  become  the  owners  in  fee  of  adjoining 
lots  of  land,  and  when  they  came  into  posses- 
sion there  had  not  been  established  a  true 
boundary  between  them,  and  there  had  not  been 
such  an  adverse  holding  by  the  defendant  as 
was  necessary  to  perfect  his  right  under  the 
statute,  and  they  then  agree  to  nave  the  true 
boundary  established  by  a  survey,  and  to  abide 
by  such  survey,  it  may  be  inferred  by  the  jury 
that  the  defendant's  claim  or  holding  was  only 
intended  to  be  to  the  true  line,  wherever  it  might 
be,  when  legally  established  by  proiper  methods. 

13.  The  term  "notorious,"  sometimes  used  in 
defining  adverse  possession,  means  that  the  pos- 
session or  character  of  the  holding  must,  in  its 
nature,  possess  such  elements  of  notoriety  that 
the  owner  may  be  presumed  to  have  notice  of 
It  and  of  its  extent  To  charge  a  jury  that  the 
adverse  holding  must  be  asserted  at  all  times 
and  in  all  places  wherever  necessary  to  make 
such  claim  known  and  understood,  Is  at  least 
calculated  to  mislead  a  jury  by  leaving  it  to 
them  to  decide  at  what  times  and  places  it  is 
necessary  to  make  such  claim  generally  known 
and  understood,  and  is  Improper. 

14.  A  nonconsentlng  owner  will  not  be  bound 
by  the  agreement  of  other  owners  as  to  a  bound- 
ary, line  between  coterminous  tracts  of  land,  nor 
will  any  stranger  thereto  who  may  claim  under 
such  nonconsentlng  owner.  However,  shonld  a 
consenting  owner  afterwards  become  the  sole 
owner  of  the  entire  tract  in  which  he  was  in- 
terested, or  of  a  distinct  part  thereof,  and  con- 
tinue to  recognise  the  boandar^  line  previously 
agreed  to  and  acted  upon  by  him  and  the  own- 
er of  the  adjoining  tract,  such  line  would  be 
binding  on  him  to  the  extent  of  his  sevMul  own- 
ership. 

15.  It  is  not  necessaiy  that  an  agreement  to 
settle  an  uncertain  or  disputed  boundary  shall 
be  made  after  the  line  has  been  fixed.  Parties 
may  agree  orally  to  have  an  uncertain  or  dis- 
puted line  run,  and  that  it  shall  be  the  control- 
ling line;  and  if  they  afterwards  treat  it  as 
the  perumnent  dividing  line  by  Improving  up  to 
it,  or  otherwise,  they  will  be  confined  to  that 
line. 

16.  An  intimation  by  the  trial  judge,  in  char- 
ging the  jury,  that  the  conversations  of  the  de- 
fendant, as  to  his  possession  being  adverse,  have 
not  been  consistent,  is  improper. 

17.  A  mere  agreement  between  owners  of  oon- 
tiguons  lands  to  employ  a  common  agent  or  sur- 
veyor to  run  a  line  and  set  up  boundaries  be- 
tween two  adjoining  properties,  where  the  divid- 
ing line  is  susceptible  of  being  correctly  located, 
will  not  estop  either  party,  or  the  grantees  ot 
either,  from  showing  an  error  in  such  line. 

18.  A  possession  by  one  coterminous  owner 
may  have  been  taken  purely  by  mistake,  but 
may  have  been  held  afterwards  adversely  to 
any  right  of  the  adjoining  proprietor,  or  any 
other  person,  intentionally,  avowedly,  openly, 
and  continuously.  Where,  at  the  time  of  a  con- 
veyance, the  holding  or  possession  was  by  mis- 
take, and  without  intention  to  claim  independ- 
ently of  the  correctness  or  error  of  the  line 
held  up  to,  the  conveyance  will  not  be  void,  and 
for  the  reason  that  the  holding  is  not  adverse. 
Where  the  holding  is  with  the  intention  to. 
claim  the  land  adversely,  independent  of  the 
correctness  or  error  of  the  boundary  line,  and 
the  claim  of  title  and  the  possession  are  ot  a 
character  to  render  the  possession  adverse  to 
the  true  title,  within  the  meaning  of  the  statute 
of  limitations,  (§§  1290,  1291,  Rev.  St,)  a  con- 
veyance by  the  disseisee  would  be  void  as 
ag&inst  the  disseisor  as  to  such  of  the  land  aa 
was  so  occupied  at  the  time  of  the  conveyance. 

19.  Where  the  refusal  of  the  trial  judge  to 
give  instructions  requested  is  assigned  as  error, 
the  statement  in  a  motion  for  a  new  triaL  as 
embodied  in  the  bill  of  exceptiona,  to  tbe  effect 
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tiiat  Uie  eonrt  erred  In  refa«ing  to  give  mich  In- 
BtmctionB,  is  not  proper  evidence  that  they  were 
duly  presented  to  the  judge  on  the  trial,  and 
sndi  instmctions  cannot  be  considered  by  the 
appellate  coort 

(Syllabus  by  the  Coort) 

Appeal  from  circuit  coort,  HtUsborongli 
ooTiot}-;  O.  A.  Tbinsoa,  Judge. 

Acti(Mi  in  ejectment  by  WUilam  A.  Morrison 
against  James  M.  Watrotuk  There  was  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

J.  B.  Wall,  for  appelant  H.  0.  Macfar- 
lane  and  Sparkman  &  Sporkman,  for  appellee. 

BANEY,  0.  J.  nils  is  an  action  of  eject- 
ment, instttnted  June  22,  1886,  (Rev.  St  I 
1282,)  by  Morrison  against  Watrous,  and  in 
which  the  controversy  is  as  to  the  boundary 
line  between  lots  1  and  2,  township  29,  range 
18,  S.  and  B.,  such  lots  being  in  Hillsborough 
county,  and  riparian  to  Hlllsborougb  bay,  now 
frequently.  If  not  usually,  called  Tampa  bay. 

Morrison  deraigns  title  to  lot  1  from  the 
trustees  of  the  internal  Improvement  fund  of 
Florida,  who  conveyed  it  in  April,  1875,  to 
Mrs.  Sarah  0.  Taylor,  she  being  the  wife  of 
John  M.  Taylw.  Afterwards,  on  March  14, 
1876,  Mrs.  Taylor  and  her  husband  conveyed 
an  undivided  Interest  therein  to  James  E. 
Lipscomb,  who,  according  to  the  testimony 
of  Mr.  I^lor,  was  interested  originally  to 
this  extent  In  the  purchase  from  such  trus- 
tees; and  subsequoitly  Mrs.  Taylor  and  Mr. 
Lipscomb  made  partition  of  the  lot  between 
themselves,  she  taking  the  southern  portion, 
containing  33  acres,  more  or  less,  and  he  the 
remainder,  or  northern,  portion  of  the  lot;  such 
northern  portion  having  a  western  bound- 
ary of  18  chains,  and  containing  40  acres, 
more  or  less;  the  deed  to  her  bearing  date 
June  18,  1877,  and  that  to  him  the  22d  day 
of  the  same  month.  On  April  16,  1S7S,  Lips- 
comb and  wife  conveyed  the  former's  portion 
to  Morrison,  and  on  the  10th  day  of  October 
following  Taylor  and  wife  conveyed  Mrs. 
Taylor's  portion  to  him. 

Watrous  deraigns  title  to  lot  2  from  the 
United  States,  in  this  wise:  Harriet  C.  Chase 
conveyed  by  deed  dated  December  5,  1875, 
with  covenants  of  general  warranty,  to 
Spranger  and  Lang,  and  they  on  March  1, 
1876,  conveyed  to  Watrous  by  deed  contain- 
ing similar  covenants;  and  on  July  13,  1885, 
a  patent  to  Harriet  C.  Chase,  widow  of  Sam- 
uel C.  Chase,  for  the  land,  was  Issued  by  the 
United  States,  It  reciting  that  she  had  paid 
for  the  land  undor  the  act  of  congress  of 
April  24,  1820. 

The  locus  In  quo  which  Morrison  sues  to 
recoveir  is  a  piece  of  land  seeming  to  be 
nearly  rectangular  in  shape,  and  containing 
4.97  acres.  According  to  Morrison's  conten- 
tion, it  is  a  part  of  lot  1,  lying  in  the  extreme 
western  part  thereof,  and  extending  the  whole 
length  of  the  let,  north  and  south;  he  relying 
on  a  survey  made  by  C.  B.  Worth  In  July, 


1884.  Acoordidg  to  tbe  position  taken  by 
Watrous,  the  land  contended  for  is  in  the 
extreme  eastern  part  of  lot  2,  exiending  the 
whole  length  thweof,  north  and  south,  he 
relying  more  particularly  on  a  survey  made 
by  W.  F.  White  in  the  year  1876.  Watrous 
claims  to  have  been  in  adverse  possession  up 
to  the  White  line  since  1878;  Morrison,  on 
the  contrary,  contending  that  whatever  pos- 
session Watrous  had  was  not  adverse  to 
Morrison,  or  to  the  title  under  which  he 
claims.  The  verdict  was  for  the  plaintiff, 
but  without  mesne  proflta.  Watrous  has  ap- 
pealed from  the  Judgment 

In  the  sale  of  lands  in  sectiMU,  or  subdi- 
vlsiona  thereof,  including  lots,  according  to 
the  government  survey,  the  survey  as  actually 
made  controls.  Miller  v.  White,  28  Fla.  301, 
2  South.  614;  Liddon  v.  Hodnett  22  Fla. 
442.  It  Is  the  survey  as  it  was  actually  run 
on  the  ground  that  governs,  if  the  monuments, 
corners,  or  lines  actually  established  can  be 
located  or  proved.  Courses  and  distances 
yield  to  such  comers  and  lines  so  long  as 
the  latter  can  be  located,  and  for  the  reason 
that  the  latter  are  the  fact  or  truth  of  the 
survey  as  it  was  actually  made,  while  the 
former  are  but  descriptions  of  the  act  done, 
and,  when  Inaccurate,  they  cannot  diange 
the  fkct.  McCllntock  t.  Rogers,  11  HI.  2TB; 
Yates  V.  Shaw,  24  HI.  307;  Bauer  v.  Gott- 
manhatisen,  65  111.  499;  Kln<»id  v.  Dormey, 
47  Mo.  387;  Major's  Heirs  v.  Rice,  67  Mo. 
884;  WlUIs  V.  Swartz,  28  Pa,  St  413;  Riley 
V.  Griffin,  16  Ga.  141. 

WhUe  It  is  true  that  the  title  to  real  estate 
cannot  be  transferred  by  verbal  agreement, 
yet  where  the  boundary  between  contiguous 
lands  is  tmcertain  or  disputed,  the  owners  of 
such  lands  may  agree  upon  a  certain  line  as 
the  permanent  boundary  line;  and,  where  the 
agreement  is  followed  by  actual  occupa- 
tion according  to  such  line  as  the  bound 
ary,  the  line  will  be  binding  upon  them, 
and  their  successors  in  title,  as  the  boundary. 
The  line  becomes  binding,  not  upon  the  prin- 
ciple that  the  title  to  real  estate  can  be 
passed  by  parol,  but  for  the  reason  that  the 
proprietors  have  by  such  consent  and  conduct 
agi'eed  permanenUy  upon  the  limits  or  the 
extent  of  their  respective  lands  or  property. 
Crowell  V.  Maughs,  2  Gilman,  419;  Yates  v. 
Shaw,  24  lU.  367;  Cutler  v.  Calllsou,  72  HL 
113;  Kerr  v.  Hitt,  75  m.  61;  Kincaid  v. 
ttormey,  47  Mo.  337;  Major's  Heirs  v.  Rice, 
57  Mo.  aS4;  Turner  v.  Baker,  64  Mo.  218; 
JacksiHi  V.  McConnell,  19  Wend.  174;  Acton  v. 
Dooley,  74Mo.  63;  Jackson  v.  Van  Cortlandt, 
11  Johns.  123;  Rockwell  v.  Adams,  7  Cow. 
761;  Kip  V.  Norton,  12  Wend.  127;  Vosburgh 
V.  Ten  tor,  32  N.  Y.  561;  Brown  v.  Caldwell, 
10  Serg.  &  R.  114;  Kellum  v.  Smith,  05  Pa. 
St.  86;  Burrell  v.  Burrell,  11  Mass.  294; 
Hoxey  V.  Clay,  20  Tex.  582;  Clark  v.  Hulsey, 
54  Ga.  608;  Riley  v.  Griffin,  16  Ga.  141; 
Sawyer  v.  Fellows,  6  N.  H.  107;  Orr  v.  Had- 
ley.  36  N.  H.  675;  Hotiston's  Heirs  v.  Mat- 
thews, 1  Yerg.  116;  Jamison  v.  Petit,  6  Bush, 
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860;  Jordan  t.  Deaton,  23  Ark.  704;  Boyd'B 
Lessee  v.  Graves,  4  Wheat  613. 

In  Yates'  v.  Shaw,  supra,  it  is  said:  In  all 
matters  of  uncertainty  and  dispute  the  par- 
ties may,  without  doubt,  compromise  and 
end  the  dispute;  and  they  may  as  certainly 
fix  by  agreement  the  boundary  lines  separa:- 
ting  their  lands  as  other  disputes.  And  when 
they  have  thus  agreed  upon  the  position  of 
such  boundary,  and  have  acted  upon  It  as 
the  true  line,  they  should  be  estopped  from 
asserting  another  and  different  line.  Slight 
acts,  which  may  be  construed  into  such  an 
agreement,  should  not,  however,  be  held  to 
conclude  the  parties.  To  hare  that  effect 
they  should  be  clear  and  satisfactory,  and 
not  doubtful  and  equivocal  in  their  charac- 
ter. When  the  agreement  of  the  parties  to 
adopt  a  particular  boundary  Is  shown,  and 
possession  Is  taken  and  held  according  to 
such  agreement,  the  parties  are  estopped  to 
dispute  that  as  the  true  boundary;  and  when 
the  fact  is  satisfactorily  established  it  Is 
sufficient  And  while  it  may  be  true  that 
it  does  not  alter  or  change  the  original  loca- 
tion of  such  line,  still  it  must  t>e  regarded  as 
the  true  line,  and  the  parties  are  concluded 
ftom  disputing  It  If  It  was  proved  that  the 
McFadden  line  was  by  agreement  adopted 
and  acted  upon  as  the  boundary,  and  that  the 
parties.  In  piusuance  of  that  agreement 
erected  fences  or  hedges  on  that  line,  and 
took  possession  In  conformity  to  It,  they  are 
now  concluded  from  denying  that  it  was 
properly  and  truly  located.  In  Cutler  v. 
Gallison,  decided  in  1874,  where  the  parties 
agreed  in  1868  upon  the  line  where  an  old 
fence  stood  as  the  true  line,  and  agreed  to 
set  out  a  hedge  upon  it,  and  one  of  the  par- 
ties furnished  the  plants  and  the  other  set 
them  out  and  there  was  also  evidence  of  the 
admission,  made  three  years  before  the  trial 
In  the  lower  court  by  the  recusant  party  of 
the  agreement  but  he  claimed  there  was  a 
further  understanding  that  If  the  hedge  did 
not  turn  out  to  be  on  the  true  line  they  were 
to  sell  and  boy,  as  the  case  might  be,  to  come 
to  the  hedge.  It  was  said  that  the  courts  al- 
ways look  with  favor  upon  the  adjustment 
of  controverted  matters  of  this  character  by 
agreement  of  the  parties  in  interest,  and 
when  an  agreement  to  establish  a  boundary 
line  Is  fairly  and  clearly  made,  and  posses- 
sion held  according  to  the  line  so  agreed  on, 
no  reason  Is  perceived  why  such  an  agree- 
ment should  not  be  conclusive. 

In  Clark  v.  Hulsey,  it  was  held  that  if 
parties,  or  those  under  whom  they  claim, 
agreed  upon  a  certain  line  between  their 
tracts,  and  the  plaintiff  acted  upon  that 
agreement,  and  built  his  fence  there,  with 
the  knowledge  and  consent  of  the  defendant, 
he  will  not  be  allowed  afterwards  to  repudi- 
ate that  agreement,  and  claim  a  different 
line,  whatever  may  have  been  his  legal 
rights  Independent  thereof. 

The  authorities  do  not  fix  upon  any  par- 
ticular length  of  possession  under  the  agree- 


ment aa  essential.  In  Hoxey  t.  Clay,  the 
period  intarvening  between  the  agreement 
and  occupation  and  the  commencement  of  the 
action  In  hostility  to  the  agreed  line  was 
very  short,  the  agreement  being  In  the  suni' 
mer  of  1854,  and  the  action  having  been  com- 
menced In  September  of  the  same  year,  while 
In  another  case  the  practical  recognition  of 
the  line  had  continued  as  long  as  30  years. 
It  is  expressly  decided,  and,  in  the  nature  of 
things,  must  be,  that  occupation  for  the  peri- 
od required  by  the  statute  of  limitations  to 
bar  a  recovery  upon  the  true  title  is  not  nec- 
essary. Smith  V.  Hamilton,  20  Mich.  433. 
Many  other  cases  are  conclusive  of  the  cor- 
rectness of  this  view.  It  is  sufficient  if  the 
conduct  of  the  parties  shows  a  settled  recog- 
nition of  the  line  covered  by  the  agreement 
as  the  permanent  boundary  between  their 
lands. 

Where  the  owners  are  not  uncertain  as  to 
the  true  boundary,  the  statute  of  frauds  ap- 
plies, and  the  doctrine  announced  above  Is 
inapplicable.  Nichol  v.  Lytle's  Lessee,  4 
Yerg.  456;  Jackson  v.  Douglas,  8  Johns.  286; 
Vosburgh  v.  Teator,  supra;  Terry  v.  Chand- 
ler, IS  N.  Y.  354.  Still  it  seems,  though  we 
do  not  say  it  is  applicable  here,  that  the 
acquiescence  in  an  actual  location  of  a  line 
may  be  of  such  a  nature  and  of  such  continu- 
ation as  to  be  evidence  of  an  express  agree- 
ment Rockwell  V.  Adams,  7  Cow.  761;  Kip 
V.  Norton,  12  Wend.  127;  Jordan  v.  Deaton, 
supra;  Jackson  v.  McConnell,  19  Wend.  175. 

Another  principle  coming  within  the  dis- 
cussion of  this  case  Is  that,  in  cases  of  mis- 
take as  to  the  true  line  between  adjoining 
lands,  the  real  test  as  to  whether  or  not  a 
title  will  be  acquired  by  a  holding  tor  the 
period  of  seven  years  Is  the  intention  of  the 
person  holding  beyond  the  true  line.  If  such 
occupation  is  by  mere  mistake,  and  with  no 
Intention  upon  the  part  of  the  occupant  to 
claim  as  his  own  land  which  does  not  really 
t)elong  to  bim,  but  be  Intends  to  claim  only 
to  the  true  line,  wherever  It  may  be,  the 
holding  is  not  adverse.  If,  however,  the  oc- 
cupant takes  possession,  believing  the  land 
to  be  his  own  up  to  the  mistaken  line,  and 
claiming  title  to  it,  and  so  holds,  the  holding 
is  adverse.  The  intent  to  claim  title  up  to 
the  line  is  an  Indispensable  element  of  ad- 
verse holding.  The  claim  of  right  must  be 
as  broad  as  the  possession.  Simple  acquies- 
cence, or  lying  by,  without  objection,  for  the 
statutory  period,  in  case  of  such  adverse 
holding,  wiU  bind  the  party  so  lying  by  to 
the  line,  though  not  the  true  line.  Liddon  r. 
Hodnett,  22  Fla.  442. 

The  basis  of  the  first  assignment  of  error 
is  as  follows:  The  defendant,  when  testify- 
ing In  his  own  behalf,  was  asked  If  he  had 
been  in  actual,  open,  and  notorious  posses 
slon  of  the  disputed  piece  of  land  since  the 
White  survey  was  made,  and  the  plaintiff 
objected  on  the  ground  that  It  was  purely  a 
question  of  law.  That  the  question  was  al- 
together Improper,  and  the  action  of  the 
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Judge,  which  Tesnited  In  not  permitting  It  to 
be  answered,  right,  la  dear.  The  question 
called  for  the  mere  opinion  of  the  defendant 
on  a  material  Issue  of  fact,  presented  by  the 
pleadings  and  evidence,  which  Issue  it  was 
the  province  of  the  Jnry  to  settle,  subject  to 
any  proper  instructions  from  the  court  as 
to  the  law.  The  Inaccuracy  of  the  objec- 
tion did  not  impart  any  merit  to  the  question, 
or  any  error  to  the  ruling. 

The  second  assignment  Is  founded  upon  the 
court's  having  excluded  a  question  propound- 
ed to  defendant  in  his  own  behalf,  to  the 
effect  whether  or  not  he  was  claiming  the 
disputed  piece  of  property  as  his  own  prop- 
erty at  the  time  Mr.  Morrison  purchased  lot 
1.  Plaintiff's  objection  was  that  the  witness 
was  "left  to  make  a  specification  on  his  own 
account."  We  faU  to  see  the  merit  of  the 
objection.  The  particular  purpose  of  the 
question.  In  view  of  the  testimony  the  de- 
fendant had  given  as  to  his  possession,  was 
to  bring  out  more  fully  the  fact  that  he  was 
not  only  claiming  the  property  as  his  own, 
and  not  as  subject  to  Morrison,  but  was  do- 
ing BO  at  the  time  Morrison  purchased  lot  1. 
As  against  the  objection  made,  the  question 
was  not  Improper.  However,  It  is  proi)er  to 
say  that  we  deem  this  an  immaterial  error, 
in  view  of  the  fact  that  his  testimony,  given 
both  before  and  after  this  ruling,  and  with- 
out objection,  shows,  as  far  as  any  answer 
to  this  question  could  show,  that  Watrous 
was  claiming  the  property  as  his  own  at 
the  time  stated.  Had  the  objection  been  that 
the  question  was  leading,  It  would  have  been 
well  made.  If  there  was  error  In  the  ruling, 
it  is  clearly  Immaterial,  as  it  would  be  also 
for  the  reason,  if  we  could  consider  a  pencil 
note  In  the  bill  of  exceptions,  to  the  effect 
that  the  plaintiff  withdrew  all  further  objec- 
tion to  questions  as  to  the  intention  of  the 
defendant 

The  defendant  was  also  asked  in  his  own 
behalf  if  he  had  ever  admitted  to  Mr.  Mor- 
rison, or  to  any  one  else,  that  the  land  did 
not  belong  to  defendant,  and  the  objection 
that  the  question  was  leading  was  sustained. 
Whether  or  not  the  defendant  had  ever  ad- 
mitted to  any  one  that  the  land  did  not  be- 
long to  him  was  not  a  question  for  his  deci- 
sion, and  there  was  no  error  In  rejecting  the 
question,  whether  it  be  leading  or  not 
Whatever  in  the  nature  of  such  an  admission 
that  may  have  passed  between  the  defendant 
and  the  plaintiff,  or  the  former  and  any  one 
else,  was  admissible  to  be  proved  by  either 
party  In  the  proper  way;  and  whatever  may 
have  been  testified  to  by  the  plaintiff,  or 
any  other  witness,  as  having  so  passed,  could 
have  been  denied  by  the  defendant  or  ex- 
plained by  him  by  a  statement  of  his  recol- 
lection of  what,  if  anything,  had  passed; 
but  his  opinion  of  whether  or  not  it  consti- 
tuted an  admission  was  properly  excluded 
from  the  Jury,  and  the  fact  is  that  the  bill 
of  exceptions  shows  that  this  course  was  pur- 
sued by  all  parties  to  the  fullest  extent,  and 


consequently,  had  the  question  been  allowed, 
we  are  very  much  disposed  to  think  tliat  a 
negative  answer  would  be  deemed  inimat^ 
rial  to  the  plaintiff,  were  he  appellant  here, 
and  assigning  it,  as  error  without  injury. 

The  defendant  had  testified  that  Morrison 
purchased  lot  1  from  Mrs.  Taylor,  and  that 
he  knew  her  husband,  John  M.  Taylor,  and 
was  then  asked  if  he  ever  had  a  conversation 
with  the  latter  in  reference  to  the  boundary 
line  between  these  lots.  To  this  questiMi 
plaintiff  objected  on  the  ground  that  Mrs. 
Taylor  could  not  be  bound  by  any  conversa- 
tion betweeen  her  husband  and  any  other 
person,  and  the  Judge  sustained  the  objec- 
tion. This  ruling  was  erroneous.  It  may 
have  been  that  the  conversation  would  have 
tended  to  show  an  Intention  upon  the  part 
of  Watrous  to  claim  the  land  up  to  the  White 
line  as  his  own,  exclusive  of  any  other  right, 
and  lnde];)endent  of  the  fact  of  it  being  the 
true  line;  or,  in  other  words,  to  establish  an 
adverse  possession  against  Morrison  and  his 
predecessors  in  title.  Llddon  v.  Hodnett,  22 
Fla.  442.  It  was  not  material  that  the  con- 
versation should  be  binding  on  Mrs.  Taylor, 
or  that  there  should  have  been  any  conver- 
sation or  agreemoit  with  her,  to  give  to 
Watrous'  possession  a  character  adverse  to 
any  rights  of  even  Mrs.  Taylor. 

The  next,  or  fifth,  assignment  of  error  is 
based  upon  the  exclusion  of  the  following . 
question  propounded  to  defendant:  "Mr. 
Watrous,  please  state  whether  or  not,  after 
the  location  of  the  line  by  Captain  White, 
the  owners,  or  any  of  the  owners,  of  lot  1 
ever  made  any  objection,  so  far  as  your 
knowledge  goes,  to  that  line  as  the  boundary 
line  between  the  two  lots?"  The  objections 
to  this  question  were  that  James  E.  Lips- 
comb, who  was  an  owner  of  the  land,  was 
dead  when  the  question  was  propounded,  and 
that  Mrs.  Taylor  was  a  married  lady.  In  so 
far  as  the  objection  is  founded  upon  Mrs. 
Taylor's  marriage  state,  it  is  disposed  of  by 
what  is  said  under  the  next  preceding  as- 
signment of  error.  The  absence  of  any  ob- 
jection upon  her  part  may  or  may  not  ac- 
cording to  circumstances,  have  been  evidence 
tending  to  show  acquiescence  as  to  that  line. 
The  defendant  was  competent  to  testify  sim- 
ply that  he  had  no  knowledge  of  any  such 
objection  by  Mr.  Lipscomb,  who  had  been  an 
owner;  and  was  covered  by  the  question, 
although  he  was  dead  at  the  time  it  was 
asked.  Whether  or  not  In  the  absence  of 
testimony  by  Morrison,  Watrous  could  have 
testified  as  to  the  substance  or  effect  of  any 
conversation  or  other  commimlcation  which 
might  have  taken  place  between  him  and 
Lipscomb,  is  another  question,  and  not  pre- 
sented for  decision.  Of  course,  in  the  ab- 
sence  of  evidence  that  there  was  such  objec- 
tion by  such  owners,  there  was  no  presump- 
tion that  any  had  been  made,  and  the  imma- 
teriality of  the  error  of  the  ruling  as  to  this 
part  of  the  question  Is  consequently  appar- 
ent;  and,  as  Mrs.  Taylor  la  not  shown  to 
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have  ever  had  any  knowledge  or  Information 
as  to  the  line,  the  same  is  true  of  the  other 
branch  of  the  Inquiry. 

The  sixth  assignment,  baaed  upon  the  ex< 
elusion  of  the  question  whether  Mr.  Lips- 
comb, to  defendant's  knowledge,  after  the 
location  of  the  White  line,  and  prior  to  hla 
sale  to  Mr.  Morrison,  made  any  objection  to 
that  line  as  the  dividing  line  between  the 
Iota,  is  disposed  of  by  what  is  said  undei 
the  fifth  assignment  as  to  the  second  ground 
of  the  objection  to  the  question  discussed 
there. 

The  seventh  assignment  relates  to  an  In- 
struction given  by  the  trUil  judge  to  the  jury. 
The  judge  charged:  "In  actions  of  this  char- 
acter the  plaintiff  must  rely  for  recovery 
upon  the  strength  of  his  own  title,  and  can- 
not avail  himself  of  any  weakness  in  the 
title  of  the  defendant  But  when  plaintiff 
shows  legal  title  to  the  premises  In  himself, 
then  the  law  presumes  that  he  was  possessed 
of  the  same  within  the  time  prescribed,  and 
the  occupation  of  the  premises  by  any  othor 
person  will  be  deemed  and  held  to  be  under 
and  In  subordination  to  the  legal  title  until 
the  contrary  Is  shown  by  competent  testi- 
mony. And  persons  claiming  adversely  must 
show  an  actual  continued  possession  or  oc- 
cupation of  the  premises,  under  a  claim  of 
title  exclusive  of  all  other  rights,  for  a  pe- 
riod of  seven  years.  In  order  to  defeat  this 
action."  The  last  sentence  was  excepted  to 
in  the  motion  for  a  new  trial,  and  the  excep- 
tion was  overruled. 

It  may  be  well  to  say  In  this  connectlMi 
that  by  section  1200  of  the  Revised  Statutes 
It  is  provided  that  whenever  it  shall  ap- 
pear that  the  occupant  entered  into  pos- 
session of  the  premises  "under  claim  of  title 
exclusive  of  any  other  right,"  founding  such 
claim  upon  a  wrltt^i  instrument  as  being  a 
conveyance  of  the  premises  in  question, 
and  that  there  has  been  a  continued  occupa- 
tion and  possession  of  the  premises  Includ- 
ed In  such  instrument,  the  premises  so  in- 
cluded shall  be  deemed  to  have  been  held 
adversely,  with  an  exception.  And  the 
next  section  provides  that,  where  it  shall . 
appear  that  there  has  been  an  actual  con- 
tinued occupation  for  seven  years  of  premises 
"under  a  claim  of  title  exclusive  of  any  other 
right,"  but  not  founded  on  a  written  Instru- 
ment or  a  Judgment  or  a  decree,  the  prem- 
ises so  actually  occupied,  and  no  other,  shall 
be  deemed  to  have  been  held  adversely.  It 
seems  to  us  that  the  expression,  "under  claim 
of  title  exclusive  of  all  other  rights,"  used  In 
the  charge,  la  no  broader  and  only  tanta- 
mount to  that,  "under  claim  of  title  exclusive 
of  any  other  right,"  used  in  the  statute,  and 
is  distinguishable  from  the  expression  used 
in  the  latter  part  of  the  last  charge  discussed 
in  the  case  of  liddon  v.  Hodnett,  supra. 

It  Is  said  in  support  of  the  objection  that 
the  instruction  "would  be  correct  If  the  only 
defense  set  up  under  the  adverse  claim  was 
the  statute  of  limitations,  but  where,  as  In 


this  case,  the  defendant  claims,  by  reason  of 
his  adverse  holding,  that  the  plaintiff's  deed 
conveyed  no  title  as  against  him,  the  Instruc- 
tion is  misleading,  and  clearly  erroneous." 
A  proper  and  sufficient  answer  to  this  is,  as 
la  apparent,  that  the  Judge  wits  not  charging 
upon  the  questl<Kt  of  the  effect  of  an  adverse 
possession  of  land  by  one  person  upon  a  con- 
veyance thereof  made  by  another  not  In  pos- 
session. . 

The  eighth  assignment  Is  that  the  court 
erred  in  instructing  the  Jury  as  follows: 
"The  plaintiff  having  first  established  his 
title  by  sufficient  record  evidence."  The  mo- 
tion for  a  new  trial.  In  which,  we  may 
remark,  all  exceptions  to  charges  given  or 
refused  were  primarily  takm,  is,  In  so  far 
as  It  relates  to  this  ground,  in  the  same  lan- 
guage. The  Instruction  of  which  the  quoted 
words  are  a  part  is  as  follows:  "The  defend- 
ant, by  bis  plea,  sets  up  and  relies  upon  the 
statute  of  adverse  claim,  and  it  is  incumbent 
upon  him  to  prove  his  occupation  and  adverse 
claim  by  a  preponderance  of  evidence,  the 
plaintiff  having  first  established  his  title  by 
sufficient  record  evidence;  and  the  defendant 
must  prove  to  your  satisfaction  every  fact 
necessary  to  fulfill  all  the  reqmrements  of  the 
statute."  The  objection  urged  here  is  that 
the  charge  Is  not  confined  to  the  law  of  the 
case,  and  Is  consequently  a  violation  of  the 
act  of  March  2,  1877,  (section  1088,  Rev.  St.) 
The  purpose  of  the  judge,  in  our  Judgment, 
was  not  to  declare  that  the  plaintiff  had,  as 
a  matter  of  fact,  established  his  title  by  suffi- 
cient recwd  evidence,  and  thereby  to  exprcKi 
an  opinion  as  to  the  sufficiency  of  the  evi- 
dence on  this  point;  but  his  purpose  and 
meaning  were  that  the  onus  of  proving  ad- 
verse possession  as  a  defense  would  not  arise 
until  the  plaintiff  had  first  established  his 
title  in  the  manner  stated.  Spencer's  Case, 
2  Leigh,  751,  754-750.  Of  course,  one  cannot, 
by  excepting  to  a  part  of  any  instruction,  ex- 
clude a  consideration  of  the  remainder  of  the 
charge.  It  may  be  that  one  part  of  a  charge 
will  correct  the  errw  apparent  in  anotlier 
part  of  it,  considered  alone;  and  the  same 
may  be  true  as  to  distinct  Instructions.  Still, 
as  the  case  will  go  back  for  a  new  trial,  we 
think  It  well  to  suggest  that  the  expression 
might,  under  some  circumstances,  mislead, 
and  is  not  to  be  commended. 

The  Instruction  given  to  the  Juiy.  and  re- 
ferred to  in  the  ninth  assignment  of  error, 
is  as  follows:  "If  you  find  from  the  evi- 
dence that  the  plaintiff  and  defendant  be- 
came the  owners  in  fee  of  adjoining  lots  or 
tracts  of  land,  and  that  when  they  came  into 
possession  there  had  not  been  established  a 
true  line  or  boundary  between  them,  and 
that  there  had  not  been  such  an  adverse  hold- 
ing or  claiming  of  title  by  defendant  as  was 
necessary  to  pwfect  his  right  under  the  stat- 
ute of  adverse  claim  up  to  that  time,  and  that 
they  then  agreed  to  have  the  true  boundary 
line  established  by  a  survey,  and  to  abide  by 
such  survey,  then  you  will  be  Justified  Ui  find- 
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Ing:  that  hlB  claim  or  holding  was  only  intend- 
ed to  be  to  the  true  line,  wherever  it  might 
be^  when  legally  established  by  proper  meth- 
ods." The  charge  was  not  erroneous.  Al- 
though the  defendant  had  been  holding  and 
claiming  np  to  the  White  line  prior  to  plaln- 
tilTB  purchase,  It  was  competent  toe  him,  up- 
on the  plalntiirs  becoming  owner  of  lot  1, 
the  statute  not  having  run  in  favor  of  defend- 
ant, to  agree,  even  by  parol,  upon  an  ascer- 
tainment of  the  tnte  line  as  their  boundary, 
and  snch  agreement  would  Justify  the  Infer- 
ence; 

The  tenth  assignment  of  oror  Is  based  up- 
on the  court's  having  instmcted  the  jury: 
"But  the  adverse  claim  must  have  t>een  open, 
notorious,  and  unconditional,  asserted  at  all 
times  and  In  all  places  whenever  necessary  to 
make  it  genoally  known  and  understood." 
The  entire  instruction  of  which  the  above  ts 
a  part  Is  the  next  following  that  given  under 
the  ninth  asslgnmoit  of  error,  and  Is  as  fol- 
lows: "If,  on  the  other  liand,  you  find  that 
the  defendant  entered  into  the  possession  and 
occupation  of  the  lands  in  controversy,  using 
and  cultivating  or  having  the  same  inclosed 
by  a  substantial  fence,  but  the  adverse  claim 
must  have  been  open,  notorious,  and  uncon- 
ditional, asserted  at  all  times  and  in  all 
places  whenever  necessary  to  make  it  gen- 
erally known  and  understood,  and  claiming 
the  same  as  bis  own  against  all  other  rights 
or  claims  of  title  by  all  other  persons,  and 
that  he  had  so  held  and  claimed  the  same  for 
a  period  of  seven  years  before  the  commence- 
ment of  this  suit,  then  you  should  find  for  the 
defendant."  The  incompleteness  of  the  clause 
preceding  the  -ward  "but"  is  palpable.  The 
word  "notorious"  is  one  used  in  defining  an 
adverse  holding.  Brown  v.  CSockerell,  33  Ala. 
38;  2  Smith,  Lead.  Cas.  506,  Am.  note  to  Tay- 
Iw  V.  Horde.  In  Brown  v.  Gockerell  it  is  said 
that  notoriety  and  openness  of  possession  are 
Important  constituents  of  adverse  possession 
as  facts  upon  which  the  presumption  of  the 
ownw's  knowledge  may  be  predicated,  the 
whole  doctrine  of  adverse  possession  resting 
on  the  presumed  acquiescence  of  the  owner. 
Benje  v.  Creagh,  21  Ala.  151,  156.  The  tsx- 
presslon  in  1  Am.  A  Eng.  Enc.  Law,  262, 
where  numerous  authorities  are  dted.  Is  that 
in  any  case  the  possession,  to  effect  an  ouster 
of  the  owner,  must,  in  its  nature,  possess  such 
notoriety  that  the  owner  may  be  presumed 
to  have  notice  of  it  and  of  its  extent.  Id. 
264;  Kerr  v.  Hitt,  75  111.  51,  60.  It  seems  to 
us  not  unadvisable  to  accompany  this  expres- 
sion, when  used,  with  some  such  explanation, 
and  thereby  prevent  any  misapprehension  by 
the  Jury  as  to  the  extent  of  the  notoriety  that 
is  re<inl8ite.  To  declare  that  the  adverse  hold- 
ing must  be  asserted  at  all  times  and  in  all 
places  wherever  necessary  to  make  such 
claim  generally  known  and  understood,  is, 
to  say  nothing  more,  calculated  to  mislead  a 
Jury,  at  least  by  leaving  it  to  them  to  decide 
at  what  times  and  places  it  is  necessary  to 
make  such  claim  generally  known  and  under- 


stood. They  might  Infer  that  an  Indiscrim- 
inate assertion  and  a  publicity  of  explanation 
of  an  adverse  holding,  not  contemplated  by 
the  law,  was  necessary. 

The  eleventh  assignment  presents  as  er- 
roneous the  following  instruction:  "An 
agreement  to  settle  the  boundary  between 
coterminous  owners,  in  order  to  bind  them, 
must  be  assented  to  by  all  of  such  owners, 
and  must  be  made  after  the  line  is  fixed. 
An  agreement  to  have  a  survey  made,  and 
to  abide  by  It,  is  not  such  an  agreement  as 
the  law  contemplates."  Of  course,-  a  non- 
consenting  owner  will  not  be  bound  by  the 
agreement  of  the  others,  nor  will  any  stran- 
ger to  that  agreement  who  may  claim  un- 
der him.  Howevd:,  should  the  consenting 
owner  afterwards  become  the  sole  owner 
of  the  entire  land,  or  of  a  distinct  part  of 
it,  and  continue  to  recognize  the  boundary 
line  previously  agreed  on  and  acted  upon 
by  him  and  the  owner  of  the  adjoining 
■land,  we  do  not  see  why  such  line  would 
not  be  binding  to  the  extent  of  his  several 
ownership.    We   think   it   would    be. 

The  suggestion  tliat  an  agreement  to  set- 
tle a  boundary  must  be  made  after  a  line 
has  been  fixed  is  Incorrect.  Parties  may 
agree  orally  to  have  an  uncertain  or  dis- 
puted line  run,  and  that  it  shall  be  the  con- 
trolling line,  and,  if  they  afterwards  treat  It 
as  the  permanent  dividing  line  by  improving 
up  to  it  or  otherwise,  they  will  be  confined 
to  that  line. 

The  proposition  that  an  agreement  to 
have  a  survey  made,  and  abide  by  it.  Is 
not  such  an  agreement  as  the  law  contem- 
plates, is  entirely  imsound.  Such  an  agree- 
ment is  a  common,  if  not  an  essential,  ele- 
ment in  the  settlement  of  disputed  bounda- 
ries by  coterminous  owners,  except  where 
snch  settlements  rest  either  upon  the  as- 
certainment of  the  true  line,  or  upon  adverse 
possession  which  has  ripened  into  title  un- 
der the  statute  of  limitations. 

The  instruction  to  which  the  twelfth  as- 
signment refers  is  as  follows:  "In  adverse 
claims  of  premises  lying  upon  an  unset- 
tled boundary,  the  datm  must  be  open,  no- 
torious, and  continued;  and  to  make  it  to 
in  thii  acne  the  defendant  ehould  at  all 
time*  have  aeserted  it  in  kit  converiatione 
with  the  plaintiff.  He  could  not  by  offers 
to  buy,  or  to  settle  the  question  of  boundary 
by  other  methods,  lull  the  piaintifT  into  pas- 
sive acquiescence,  and  then,  when  the  stat- 
ute bad  run,  avail  tilmself  of  it  as  a  de< 
fense."  The  italicised  language  is  the  part 
objected  to  by  appellant,  and  it  appears  to 
us,  in  view  of  the  remainder  of  this  In- 
struction, that  the  meaning  Intended  to  be 
conveyed  by  the  Judge,  and  naturally  in- 
ferable by  a  jury,  is  that  the  defendant's 
conversations  should  have  maintained  con- 
sistently an  adverse  tenure.  Tet  the  de- 
fect which  this  construction  develops  Is 
an  intimation  by  the  charge  that  the  defend- 
ant was  not  thus  consistent,  but  the  cop- 
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traiy.  We  think  the  charge  was  erroneous 
on  the  latter  ground,  and  should  not  have 
been  given. 

The  trial  judge  charged  the  Jury:  "A 
mere  agreement,  though  a  mutual  oi^e,  to 
employ  a  common  agent  or  surveyor  to  run  a 
line  and  set  up  boundaries  between  two  ad- 
joining proprietors,  where  the  dividing  line 
is  susceptible  of  being  correcOy  located, 
would  not  estop  either  party  from  showing 
-an  error  or  mlstal^e  In  such  line.  So,  al- 
though the  jury  in  this  case  should  believe 
that  Japies  E.  Lipscomb  and  the  defendant, 
Watrous,  employed  one  White  as  a  surveyor 
to  ran  a  Une  and  set  up  the  bounds  between 
the  lots  of  land  owned  by  them  respective- 
ly as  adjoining  proprietors,  such  an  agree- 
ment would  not  estop  the  said  Lipscomb 
nor  his  grantee  from  showing  an  error  in 
the  line  which  might  be  run  and  established 
by  liim,  the  said  White."  The  latter  of  these 
instructions  was  excepted  to  in  the  motion 
for  a  new  trial.  It  and  the  toema:  one  are. 
It  will  be  observed,  very  guardedly  express- 
ed, and  very  limited  in  their  scope.  A  mere 
agreement,  going  no  further  than  these  in- 
structions imply,  would,  as  stated  in  th^n, 
not  worlc,  of  itself,  an  estoppel  against  show- 
ing an  error  In  a  line  run  under  it.  There 
was  no  error  in  giving  them. 

The  fourteenth  assignment  is  as  to  the 
charge:  "That,  while  it  is  a  general  rule  of 
law  that  a  conveyance  of  land  by  a  person 
against  whom  it  was  adversely  held  at  the 
time  of  making  such  a  conveyance  is  ab- 
solutely void,  and  conveys  no  title,  as 
against  the  person  so  holding  adversely,  yet 
this  rule  does  not  apply  where  the  posses- 
sion was  taken  purely  by  mistake  as  to  the 
boundaries  of  the  deed."  The  instruction 
is  inaccurate.  A  possession  by  one  coter- 
minous owner  may  have  been  taken  pure- 
ly by  mistake,  but  may  have  been  held  af- 
terwards adversely  to  any  right  of  the  ad- 
joining proprietor,  or  any  other  person,  in- 
tentionally, avowedly,  openly,  and  continu- 
ously. Where  at  the  time  of  a  conveyance 
the  holding  or  possession  was  by  mistake, 
and  without  intention  to  claim  independ- 
ently of  the  correctness  or  error  of  the  line 
held  up  to,  the  conveyance  will  not  be  void, 
and  for  the  reason  that  the  holding  is  not 
adverse.  Where  the  holding  is  with  the  in- 
tention to  claim  the  land  adversely,  inde- 
pendent of  the  correctness  or  error  of  the 
boundary  Une.  and  the  claim  of  title  and  the 
possession  are  of  a  character  to  render  the 
possession  adverse  to  the  true  title,  within 
the  meaning  of  the  statute  of  limitations, 
(sections  1290,  1291,  Rev.  St,)  a  convey- 
ance by  the  disseisee  would  be  void  aa 
against  the  disseisor  as  to  such  of  the  land 
as  was  so  occupied  at  the  time  of  the  con- 
veyance. Railroad  Corp.  v.  Sparhawk,  5 
Meta  (Mass.)  469;  Sparhawk  v.  Bagg,  16 
Gray,  583;  Foxcroft  v.  Barnes,  29  Me.  128; 
Abbott  V.  Abbott,  61  Me.  575.  The  cases  of 
Cleaveland  v.  Flagg,  4  Cusli.  76,  and  Wade 


V.  Lindsey,  6  Mete.  (Mass.)  407,  are  easily 
distinguishable  from  the  preceding  authoii- 
ties.  It  is  proper  to  observe  tliat  we  have 
no  statutory  provision  like  that  of  the  Re- 
vised Statutes  of  New  York  as  to  cbam- 
periy,  upon  wtiich  is  founded  tlie  decisions 
of  Crary  v.  Goodman,  22  N.  Y.  170,  and 
biginbotham  t,  Stoddard,  72  N.  X.  94.  Our 
doctrine  (Doe  v.  Roe,  13  Fla.  602;  Nelson 
V.  Brush,  22  Fla.  374)  is  to  be  regarded 
as  based  originally  upon  the  common  law 
and  statute  of  32  Hen.  "VUL  c.  9,  (Pechell 
T.  Watson,  8  Mees.  &  W.  691;  Tyler,  Ej. 
935  et  seq.;  Thomp.  Brit  St  475  et  seq.,) 
and  now  affected  by  the  provisions  of  our 
statute  of  limitations  as  to  adverse  posses- 
sion, supra. 

The  fifteenth,  sixteentli,  and  seventeenth 
assignments  relate  to  instructions  alleged  to 
have  l>een  requested  on  behalf  of  the  de- 
fendant and  rejected  by  the  circuit  judge, 
but  the  only  indication  there  is  of  th^ 
having  been  requested  are  the  statements 
In  the  motion  for  a  new  trial,  as  emlx>died 
in  the  bill  of  exceptions,  to  the  effect  that 
the  court  erred  in  refusing  to  give  such  in- 
structions. Tliis '  is  not  legal  evidence  that 
they  were  duly  presented  to  the  Judge  on 
the  trial,  and  hence  they  cannot  be  con- 
sidered here.  Parrish  v.  Railroad  Co.,  28 
Fla.  251,  9  South.  696. 

The  Judgment  is  reversed,  and  a  new  trial 
awarded. 


CURTIS  et  al.  v. 


(n  Fla.  isi) 
HOWARD. 


(Supreme  Court  of  Florida.    Jan.  30,  1S94.) 

COUKTS— JVKISDICTION — VKHUB — W.UVBB — PutAD- 
INQS. 

L  Transitory  or  personal  actions,  as  a  gen- 
eral rule,  follow  the  person  of  the  defendant, 
and  where  process  in  such  actions,  emanating 
from  a  court  havins  jnrisdiction  of  the  subject- 
matter,  is  personally  served  upon  the  defend- 
ant in  the  county  where  the  suit  is  Instituted, 
the  court  acquires  jurisdiction  of  Imth  the  sub- 
ject-matter and  the  person. 

2.  In  such  actions,  under  the  system  pre- 
vailing in  this  state,  the  defendant,  a  natural 
person,  has  the  privilege  of  having  the  cause 
tirled  in  the  county  of  his  residence,  or  in  the 
county  where  the  cause  of  action  accrued.  Such 
privilege  exists,  not  because  the  court  has  no 
jurisdiction  unless  the  defendant  resides  in  the 
county  where  suit  is  brought,  or  the  cause  of 
action  accrued  there,  but  is  conferred  by  stat- 
ute. . 

3.  When  a  defendant  is  sued  In  a  personal 
action,  the  subject-matter  of  which  is  within 
the  jurisdiction  of  the  court  issuing  the  process, 
in  a  county  other  than  the  one  in  wliicb  he  re- 
sides or  the  cause  of  action  accrued,  he  can 
waive  the  privilege  given  by  statute,  and,  where 
he  does  not  insist  on  it,  a  valid  jud^ent  can  be 
rendered  against  him. 

4.  The  proper  way  of  insisting  on  the  privi- 
lege given  by  statute  to  a  defendant  of  being 
sued  in  the  county  of  tils  residence,  or  where  the 
cause  of  action  accrued,  where  the  record  does 
not  show  the  residence  of  the  defendant,  or  the 
accrual  of  the  cause  of  action,  is  by  plea  in 
abatement. 

5.  A  general  appearance  of  a  defendant  in 
such  actions  does  not  waive  hia  right  to  insist 
on  liis  statutory  privilege  of  t>eing  sued  in  the 
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coanty  of  hia  residence,  or  where  the  action  ac- 
crued, by  plea  In  abatement  subsequently  filed 
MTithin  the  time  prescribed  by  the  rules  of  prac- 
tice for  filing  pleas. 

6.  On  the  record  In  this  case.  hM,  that  the 
defendant  did  not  waive  his  right  to  be  sued 
in  the  county  of  tiis  residence. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Leon  coanty; 
David  S.  Walker,  Judge. 

Action  by  Henry  Curtis  and  James  K. 
Shaw  against  John  T.  Howard.  There  was 
Judgment  for  defendant,  dismissing  the  ac- 
tion, and  plaintiffs  appeal.     Affirmed. 

The  other  facts  folly  appear  in  the  follow- 
ing statement  by  MABRY,  J.: 

Appellants  sued  appellee  In  the  Leon  cir- 
cuit court,  process  being  made  returnable  at 
rule  day  in  April,  1888.  On  the  day  of  the 
Institution  of  the  suit,  counsel  for  plaintifTs 
made  an  affidavit  that  he  had  reason  to  be- 
lieve that  George,  Edward,  and  William  O. 
Lewis,  composing  the  banking  firm  of  B.  0. 
Lewis  &  Sons,  in  Tallahassee,  Leon  county, 
Fla.,  had  In  their  possession  and  custody 
moneys  belonging  to  defendant,  and  that  af- 
fiant did  not  believe  defendant  would  ti^ve  In 
his  possession  visible  property  in  said  county 
and  state  upon  which  a  levy  could  be  made, 
sufficient  to  satisfy  such  judgment  as  affiant 
believed  plaintiffs  would  be  able  to  recover 
in  the  suit,  and  prayed  that  process  of  gar- 
nishment issue  to  said  firm  of  B.  C.  Lewis 
&  Sons.  The  writ  of  grarnishment  Issued 
and  was  served  on  the  18th  day  of  March, 
1889,  and  on  the  same  day  the  summons  ad 
respondendum  was  served  on  the  defendant. 

The  following  stipulation,  signed  by  de- 
fendant and  counsel  for  plaintifTs,  was  filed 
In  the  cause  the  day  the  summons  was 
served,  viz.:  "It  is  stipulated,  by  and  be- 
tween the  parties  to  this  suit,  that  B.  C. 
Lewis  &  Sons,  the  garnishees,  shall  pay  over 
to  defendant  all  of  their  indebtedness  to  blm 
over  and  at>ove  one  thousand  dollars;  and 
that  the  acceptance  by  plaintiffs  of  the 
twelve  hundred  dollars  placed  to  their  credit 
by  B.  C.  Iiewis  &  Sons  as  the  balance  of  an 
order  drawn  by  defendant  on  them  in  favor 
of  plaintiffs  for  seventeen  hundred  dollars 
shall  not  be  considered  a  waiver  of  plain- 
tiffs' right  to  interest  on  their  claim  if  other- 
wise established." 

On  the  29th  of  the  same  month  the  defend- 
ant, by  attorney,  filed  a  general  appearance 
In  the  suit,  and,  on  rule  day  in  April  follow- 
ing, plaintiffs  filed  a  dechiratlon  with  three 
counts:  (1)  For  work  done,  and  materials 
provided,  by  plaintiffs  for  the  defendant  at 
his  request;  (2)  for  money  received  by  the 
defendant  for  the  use  of  plaintiffs;  (3)  for 
money  found  to  be  due  from  the  defoidant  to 
the  plaintiffs  on  account  stated  between 
them. 

The  bill  of  particulars  filed  with  the  dec- 
laration consists  of  a  balance  of  $540  due  on 
an  account  for  work  and  labor  perfbrmed  on 
Pensacola  &  Atlantic  Railroad  ccmtract. 

On  the  15th  of  April,  defendant  filed  a  plea 


in  abatement,  to  the  effect  that  at  the  time 
of,  and  for  a  long  time  prior  to,  the  com- 
mencement of  the  suit,  he  resided  in  the 
oounty  of  Gadsden,  in  this  state,  and  still 
resided  there,  and  did  not  reside  in  the  coun- 
ty of  Leon,  and  that  the  cause  of  action  men- 
tioned in  the  declaration  did  not  accrue  In 
the  said  county  of  Le<Mi.  The  privilege  of 
the  defendant  to  have  the  suit  tried  in  Gads- 
den county  is  claimed,  and  the  conclusion  of 
the  plea  is  that  the  suit  be  abated  and  dis- 
missed. To  this  plea,  plaintiffs  replied,  In 
effect:  That  the  materials  provided,  and 
watJs.  done,  as  claimed  in  the  declaration, 
were  famished  and  done  in  the  county  of 
Jackson,  state  of  Florida;  and,  upon  the  com- 
pleti<xi  of  the  work,  plaintiffs  and  defendant 
adjusted. and  stated  accounts  between  them 
in  tlie  said  county  of  Gadsden,  and  that  upon 
such  statement  of  accounts  a  balance  of 
$1,700  was  admitted  by  defendant  to  be  due 
plaintiffs.  That  thereupon,  on  the  14th  day 
of  July,  1883,  defendant  drew  an  order  in  fa- 
vor of  plaintiffs  toe  said  balance  on  B.  0. 
Lewis  &  Sons,  who  were  at  the  time,  and 
still  are,  bankers  doing  business  in  Talla- 
hassee, Leon  coanty;  and  afterwards,  on  the 
28th  day  of  July,  1883,  plaintiffs  presented 
said  order  for  payment  at  the  banking  house 
of  said  B.  C.  Lewis  &  Sons,  in  Tallahassee, 
whoi  said  firm  paid  the  sum  of  $500  on  said 
order,  but  refused  to  pay  the  balance,  and 
did  not  pay  the  same  till  long  afterwards,, 
to  wit,  the  14th  day  of  March,  1889,  when 
they  notified  plaintiffs  that  the  sum  of  $1,200 
had  been  placed  to  their  credit  on  said  ac- 
count; and  that,  before  said  last  payment 
was  made  and  accepted,  plaintiffs  demanded 
from  defendant  legal  interest  on  said  bal- 
ance of  $1,200  from  the  date  of  payment  of 
the  $500,  but  defendant  refused  to  pay  plain- 
tiffs the  legal  Interest  so  demanded.  There- 
upon plaintiffs  instituted  this  suit  in  the  cir- 
cuit court  for  Leon  county  against  defendant 
for  $1,000  damages  on  account  of  defendant's 
refusal  to  pay  the  interest  demanded,  and 
the  summons  ad  respondendum  issued  in  the 
cause  was  personally  served  on  defendant  in 
Leon  county;  and  on  the  same  day  the  writ 
of  garnishment  issued  in  the  cajut  was 
served  on  B.  C.  Lewis  &  Sons.  That  after- 
wards, to  wit,  on  the  18th  day  of  March, 
1889,  plaintiffs,  by  attorney,  and  defendant, 
in  propiia  persona,  entered  into  a  stipula- 
tion, and  filed  the  same  in  the  cause,  which 
stipulation  is  Incorporated  into  the  replica- 
tion, and  Is  the  same  as  that  above  set  forth. 
The  replication  further  alleges  that  on  the 
30th  day  of  March,  1889,  defendant,  by  at- 
torney, entered  a  general  appearance  in  the 
cause  as  follows,  viz.:  "I  do  hereby  appear 
for  the  defendant  in  the  above-entitled  suit, 
and  the  clerk  of  said  court  is  hereby  di- 
rected to  enter  my  appearance  of  record,"— 
and  is  signed  by  counsel  for  defendant.  The 
conclusion  of  the  replication  is:  "Where- 
fore plaintiffs  pray  Judgment,  and  that  the 
court  here  may  take  cognizance  of  the  suit 
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aforesaid,  and  fhat  the  said  defendant  may 
answer  over,"  etc. 

A  demurrer  to  this  replication  was  ans- 
tained,  and,  plalntUTs  declining  to  plead  fur- 
ther in  the  cause.  Judgment  final,  dismissing 
the  suit  at  plaintiffs'  cost,  was  entered,  from 
which  plaintiffs  have  appealed. 

The  only  question  Involved  Is  the  correct- 
ness of  the  ruling  sustaining  the  demurrer  to 
the  replication. 

Fred.  T.  llyers,  for  appellants.  John  W. 
Malone,  for  appeUee. 

MABRY,  J.,  (after  stating  the  Aicts.)  In 
transitory  actions  under  our  system  it  is  en- 
tirely clear  that  a  defendant,  a  natural  per- 
son, has  the  privilege  of  having  the  cause 
tried  in  the  county  of  his  residence-,  or  in  the 
county  where  the  canse  of  action  accrued. 
McDoogal  V.  Lea,  2  Fla.  632.  This  privilege 
or  right  exists,  not  because  the  court  has  no 
jurisdiction  unless  the  defendant  resides  in 
the  county  where  suit  is  bronght,  or  the  cause 
of  action  accrued  there,  for,  as  a  general  rule, 
whenever  the  court  has  Jurisdiction  of  the  sub- 
ject-mattw,  personal  service  on  the  defendant 
within  Its  territorial  Jurisdiction  will  author- 
ise a  Judicial  determination  of  the  cause. 
Personal  actions  against  a  defendant  gener- 
ally follow  his  person,  and,  where  process 
emanating  from  a  court  having  Jurisdiction 
of  the  subject-matter  Is  personally  served  on 
him  in  the  county  where  the  suit  is  Insti- 
tuted, the  court  acqtilres  Jurisdiction  of  both 
the  subject-matter  and  the  person.  The  stat- 
ute has,  however,  conferred  upon  a  defend- 
ant, a  natural  person,  the  right  or  privilege 
of  being  sued  eitho:  in  the  county  of  his 
residence  or  in  the  county  where  the  cause  of 
action  accrued.  McClel.  Dig.  p.  811,  |  5; 
Laws  1887,  c.  8721.  When  sued  in  a  po'sonal 
action,  of  which  the  court  has  Jurisdiction, 
in  a  connty  oth&r  than  the  one  In  which  he 
resides  or  the  canse  of  action  accrued,  the  de- 
fendant can  waive  the  privilege  given  him 
by  the  statute,  and,  when  he  does  not  Insist 
on  it,  a  valid  Judgment  can  be  rendered 
against  blm.  Russ  v.  Mitchell,  11  Fla.  80; 
Hall  V.  Mobley,  13  Ga.  8ia  The  proper  way 
of  objecting  to  the  suit,  and  insisting  on  the 
IHivllege  given  by  the  statute,  where  the  rec- 
ord does  not  show  the  residence  of  the  de- 
fendant or  where  the  cause  of  action  accrued, 
is  by  plea  in  abatement.  Budcl  v.  Ck)ne,  25 
Fla.  1,  6  South.  160;  Kenney  v.  Gre«:,  13  111. 
432. 

Ciounsel  for  appellants  contends  that  the  rep- 
Ucaticm  in  the  case  before  us,  to  which  the 
demurrer  was  sustained,  shows  that  the  cause 
of  action  accrued  in  Leon  county,  where  the 
suit  was  Instituted,  and,  further,  conceding 
this  not  to  be  the  case,  that  the  defendant  has 
waived  his  privilege  of  being  sued  In  the 
connty  of  his  residence.  The  replication  al- 
leges that  plaintiffs  provided  materials  and 
performed  labor  for  defendant  in  Jackson 
county,  and  that  an  accotmting  was  had  be- 


tween them  in  Gadsden  county,  when  the 
sum  of  $1,700  was  found  and  admitted  to  be 
due  plaintiffs,  for  which  defendant  gave  an 
order  on  the  banUng  firm  of  B.  O.  Lewis  & 
Sons,  doing  business  In  Leon  connty,  where 
the  suit  was  instituted.  It  is  not  alleged  that 
the  order  was  given  In  Leon  connty.  It  Is 
insisted  that  the  cause  of  action  accrued  when 
the  order  was  presented  to  B.  C.  Lewis  & 
Sons  in  Leon  county,  and  payment  was  re- 
fused, and  that  it  was  not  until  then  that 
plaintiffs  could  have  sued.  No  claim  is  made 
that  B.  0.  Lewis  &  Sons  ever  accepted  the 
order,  and  no  queetlon  of  their  liability  on 
account  of  an  acceptance  Is  involved  In  the 
suit  The  fact  is  that  the  suit  against  How- 
ard Is  not  based  upon  the  order  he  gave  in 
favor  of  plaintiffs  on  B.  C.  Lewis  &  Sons,  but 
the  action  Is  for  labor  done  and  materials 
furnished,  for  moneys  bad  for  use  of  plain- 
tlfCs,  and  on  an  account  stated.  The  bill  of 
particulars  filed  with  the  declaration  is  a  bal- 
ance due  on  an  accotmt  against  the  defoid- 
ant  The  replication  shows  that  the  only  lia- 
bility of  defendant  that  could  be  relied  on  in 
any  way  under  the  cause  of  action  alleged 
originated  out  of  Leon  county,  and  his  resi- 
dence in  Gadsden  county  is  admitted.  With- 
out considering  whether  or  not  the  replica- 
tion is  a  sufficient  reply  to  the  plea  In  other 
respects,  we  think  it  does  not  show  that  the 
cause  of  action  sued  on  accrued  in  Leon  coun- 
ty. 

Did  the  defendant  waive  his  right  to  have 
the  cause  tried  in  Gadsden  county?  It  Is  in- 
sisted that  he  did,  in  the  first  phice,  by  ap- 
pearing generally  to  the  action.  By  statute, 
all  distinction  between  appearance  and  trial 
terms  of  the  circuit  courts  has  been  abolished; 
and  a  defendant  Is  required  to  enter  his  or 
her  appearance  on  the  return  day  of  the  sum- 
mons, in  which  case  he  or  she  shall  have  un- 
til the  next  succeeding  rule  day  to  demur, 
plead,  or  answer  to  the  declaration.  Sec- 
tions 3,  6,  c.  1938,  Act  Feb.  24,  1873,  (Mc- 
Clel. Dig.  p.  821,  §g  34,  35.)  The  seventeenth 
rule  of  practice  of  the  circuit  courts  in  com- 
mon-law actions  is:  "There  being  no  distinc- 
tion between  appearance  and  trial  terms, 
pleas  In  abatement  or  other  dilatory  pleas, 
or  any  plea  denying  the  signature  of  any  de- 
fendant to  any  bond,  note,  or  other  Instru- 
ment of  writing,  shall  be  filed  within  the 
same  time  as  other  pleas  are  required  to  be 
filed  by  law,  and  be  subject  to  the  like  rules 
in  regard  thereto."  The  plea  filed  by  de- 
fendant belongs  to  the  class  of  dilatory  pleas, 
(Russ  V.  Mitchell,  supra,)  and  may  be  filed 
within  the  same  time  as  other  pleas  are  re- 
quired to  be  filed,  "and  subject  to  the  like 
rules  In  regard  thereto."  The  appearance  for 
defendant  was  entered  on  the  29th  day  of 
March,  1889,  plaintiffs'  declaration  was  filed 
on  rule  day  In  April  following,  and  the  plea 
was  filed  <m  the  15th  day  of  that  month.  It 
Is  Insisted  that  by  a  general  appearance  tiie 
defendant  submitted  himself  unreservedly  to 
the  Jurisdiction  of  the  court,  and  was  bound 


Digitized  by 


Google 


Fla.) 


LANGFOBD  e.  STATE. 


815 


thereafter  to  plead  to  the  merits  of  the  cause. 
The  court  acquired  Jtotedlction  of  the  de- 
foidant  by  the  sarrlce  of  the  Bommons  ad 
respcmdendnm,  and  the  only  question  Is,  did 
the  defendant  waive  his  right  to  plead  In 
abatement  by  appearing  generally?  A  gen- 
eral appearance  will  undoubtedly  waive  all 
objections  to  the  smumons  or  Its  service^  and, 
as  we  hare  already  stated,  the  defendant  may 
waive  his  privilege  of  being  sued  in  the  coun- 
ty of  his  residence,  or  in  the  ootmty  where 
the  cause  of  action  accmed.  But  the  rec- 
ord should  show  that  the  defendant  has  had 
the  opportunity  of  presenting,  and  has  in  some 
way  waived,  his  privilege,  under  the  stat- 
ute, of  being  sued  In  his  home  county.  If 
he  appears  and  pleads  to  the  merits,  or  if  he 
falls  to  appear  and  plead  at  all,  he  is  con- 
cluded by  the  Judgment  rraidered  against  him, 
on  the  principle  that  he  has  waived  his  privi- 
lege of  being  sued  -in  his  home  domicile. 
Where  the  facts  as  to  his  residence  or  the 
accrual  of  the  cause  of  action  do  not  appear 
properly  upon  the  record,  the  defendant's 
privilege  has  to  be.  set  up  by  plea  in  abate- 
ment; and  sndi  pleas,  under  the  rule,  can  be 
filed  within  ,the  same  time,  and  subject  to 
the  same  rules  in  regard  thereto,  as  other 
pleas.  A  general  appearance  under  the  stat- 
ute does  not  signify  any  purpose  to  waive 
the  right  to  file  any  appropriate  plea  in  the 
action  authorized  by  law  or  the  rules  of  prac- 
tice. The  statute  authorized  the  defendant 
to  plead  in  abatement  to  the  suit  the  matter 
set  up  in  his  plea,  and  it  was  filed  within 
the  time  allowed  for  filing  other  pleas.  Un- 
der cur  system  of  pleading  and  practice,  a 
defendant  does  not,  in  our  Judgment,  waive 
the  right  to  Interpose  such  a  plea  by  filing 
a  general  appearance.  Under  a  statute  of 
the  United  States  providing  that  service  of 
process  shall  be  made  upon  a  defendant  ex- 
clusively in  the  district  in  which  he  is  an 
inhabitant,  the  prabtlce  seems  to  prevail  in 
the  federal  courts  that,  notwithstanding  the 
requirements  of  the  statute  as  to  service  of 
process  on  the  defendant  in  his  district.  If 
served  elsewhere,  and  he  appears  gmerally 
to  the  action,  the  court  has  Jurisdiction  of 
the  person,  and  can  proceed  with  the  cause, 
and  the  defendant's  appearance  is  considered 
a  waiver  of  his  right  to  object  to  the  service 
of  the  process.  Roller-Mill  Co.  v.  Coombs, 
39  Fed.  25;  Kelsey  v.  Ralhroad  Co.,  14 
Blatchf.  89,  Fed.  Cas.  No.  7,679;  Taylor  v. 
Liongworth,  14  Pet.  172.  Expressions  may 
be  found  in  several  state  decisions  to  the 
effect  that,  by  a  general  voluntary  appear- 
ance, all  objections  to  the  summons  and  re- 
turn thereof,  and  to  the  Jurisdiction  of  the 
court  over  the  person  of  the  defendant,  are 
waived.  Railway  Co.  v.  De  Busk,  12  Colo. 
294,  20  Pac.  752.  Unquestionably,  a  general 
appearance  waives  all  objections  to  the  sum- 
mons; but  the  plea  In  abatement  In  the  case 
before  us  does  not  set  up  want  of  Jurisdic- 
tion in  the  court  ov^  the  person  of  the  de- 
fMidant    The  defense  Is  the  right  of  the 


def^dant,  given  by  statute,  of  being  sued  in 
the  county  of  his  residence,  and  there  Is  noth- 
ing in  the  nature  of  a  general  appearance, 
under  our  system,  to  waive  this  right  In 
some  of  the  decisions  the  distinction  between 
appearance  and  answering  or  pleading  to  the 
merits  is  not  observed,  but  they  do  not  mean 
the  same  thing.  Larrabee  v.  Lartabee,  33 
Me  100.  Where  the  defendant  appears  by 
pleading  to  the  merits,  he^  of  course,  consents 
to  litigate  In  that  court  his  rights,  and  will 
be  bound  by  any  Judgm«it  It  may  render. 
Adams  v.  Lamar,  8  6a.  83. 

It  Is  further  insisted  that  defendant,  by 
entering  into  the  stipulation  set  out  in  the 
replication,  waived  his  right  to  be  sued  in 
Oadsden  county;  but  we  do  not  think  such 
effect  can  be  given  to  it  It  indicates  that 
B.  C.  Lewis  A  Sons  held  on  deposit  for  de- 
fendant more  money  than  was  sufScient  to 
meet  the  damages  claimed  by  plaintifls  in 
their  declaration,  and  the  stipulation  Is  that 
all  over  the  amount  sued  for  might  be  paid 
to  defendant  It  was  also  agreed  that  the 
acceptance  by  plaintiffs  of  the  $1,200  placed 
to  their  credit  by  B.  C.  Lewis  &  Sons  as  the 
balance  of  an  order  drawn  by  defendant  on 
them  in  favor  of  plaintiffs  should  not  be  con- 
sidered a  waiver  of  their  rl^t  to  interest  on 
their  claim  if  otherwise  established.  When 
or  where  established  is  not  stated,  and  there 
is  nothing  In  the  stipulation  Indicating  the 
consent  of  the  defendant  to  litigate  the  merits 
of  the  case  against  him  In  Leon  county. 

Our  con(ausion  is  that  the  Judgment  ap- 
pealed from  must  be  afilrmed. 


(n  71a.  tat 
liANGFORD  V.   STATE. 
(Supreme  Court  of  Florida.    Feb.  16,  1894.) 

UlTBRINO  FOROBD  PAPER— EvlDBMOB—lKSTBDC- 
TION8. 

1.  On  the  trial  of  an  accused  for  uttering 
an  Instrument  having  on  it  forged  Indorsements, 
linowiDK  &t  the  time  that  they  were  forged,  ana 
with  an  intent  to  defraud  and  injure,  the  ut- 
terance by  the  defendant,  near  the  same  time, 
but  previously,  of  other  notes  with  forged  in- 
dorsements, and  his  possession  and  attempting 
to  negotiate  subsequently,  but  near  the  same 
time,  another  note  with  forged  indorsements  on 
it,  and  a  guaranty  to  one  of  the  makers  there- 
of witii  forged  signatures,  are  admissible  as 
evidence  that  defendant  knew,  when  he  uttered 
the  instrument  described  in  the  information, 
that  the  indorsements  were  forged,  and  of  a 
criminal  intent  in  uttering  the  same. 

2.  Evidence  that  the  accused  had,  at  the 
time  of  uttering  the  forged  instrument  described 
in  the  information,  knowledge  that  other  forged 
instruments  testified  to  have  been  uttered  by 
him,  or  to  have  been  In  his  possession  and  used 
by  nim,  were  forgeries,  is  not  necessary  to  en- 
title the  consideration  of  the  latter  by  the  jury. 

3.  An  instruction  to  the  effect  tliat  it  the 
Jury  found  the  former  life  of  the  accused  was 
such  that  the  criminal  act  charged  would  not 
naturally  and  reasonably  find  place  in  it,  they 
might  permit  such  conclusion  to  raise  a  rea- 
sonable doubt  of  his  guilt,  although  the  evidence 
satisfied  them  that  he  had  committed  the  act 
charged,  and,  if  it  did  raise  such  a  doubt,  they 
must  acquit,  is  not  a  charge  upon  the  law  of 
the  case,  nor  is  it  correct  as  a  prindple  to  guide 
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the  jai7  In  reaching  a  verdict,  and  was  properlj 
refuted. 

4.  Testimony  as  to  previous  excellent  char- 
acter of  the  accused  will  not  justify  interfer- 
ence with  a  coDviction  where,  conceding  such 
character,  it  is  fully  supported  by  the  evidence. 

(Syllabus  by  the  CSoort) 

Error  to  criminal  court  of  record,  Esciim- 
bia  county;    E.  O.  Maxwell,  Judge. 

W.  H.  Langford  was  convicted  of  uttering 
forged  paper,  and  brings  error.     Afflnnod. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  RANEY,  C.  J.: 

The  first  count  of  the  information  charges 
the  plaintiff  in  error  with  forgery,  and  on 
tills  count  there  was  a  verdict  of  acquittal 
The  second  count  charges  tliat  W.  H.  Lang- 
ford,  on  July  19,  1893,  in  Escambia  county. 
In  this  state,  Imving  in  his  possession  a  cer- 
tain instrument  of  the  stated  date,  and  pur- 
porting to  be  made  at  Fensacola,  Fla.,  and 
set  out  in  full,  and  which,  so  far  as  its  legal 
Import  need  be  given,  is  a  promise  of  Lang- 
fwd  to  pay  to  the  order  of  Iiee  Daniell,  at 
the  First  National  Bonk  of  P^isacola,  $500, 
six  monttis  after  date,  with  interest  at  the 
rate  of  10  per  cent  from  date  \mtll  paid, 
with  a  waiver  of  demand  and  protest,  and 
notice  of  demand,  nonpayment,  and  pro- 
test, and  an  agreement  to  pay  all  costs  of 
collection,  including  10  per  cent  attorney's 
fees,  such  Instrument  having  on  its  back  a 
false,  forged,  and  counterfeit  Indorsement 
in  the  following  words:  "Antonio  Rierra," 
"Richard  Swalne,"  "J.  M.  Crona,"— did  then 
and .  there,  well  knowing  the  said  indorse- 
ments to  be  false,  forged,  and  counterfeit 
utter  and  publish  the  same  to  one  Lee  Dan- 
iell  as  true,  with  the  intent  of  bim,  the  said 
Langford,  then  and  there  to  injure  and  de- 
fraud, against  the  form,  etc.  Upon  this  count 
the  Jury  returned  a  verdict  of  guilty  with 
a  recommendation  of  mercy,  and,  a  uiutlon 
for  a  new  trial  having  been  denied,  the  court 
sentenced  the  accused  to  imprisonment  in 
the  county  jail  at  bard  labor  for  the  period 
of  12  months,  and  to  tills  judgment  a  writ 
of  error  has  been  brought. 

Upon  the  trial,  Lee  Danlcll,  a  state  witness, 
testified  that  about  July  17, 1893,  the  iiccased 
told  Iiim  that  he  needed  $500  in  his  business 
to  carry  him  through  the  summer,  and  asked 
him  to  let  him  have  it  and  offered  to  give 
bim  his  note  with  Richard  Swaine's  indorse- 
ment. Witness  not  being  satisfied  with  this 
security,  the  defendant  offered  to  have  An- 
thony Rierra  also  indorse  the  note;  and  on 
the  19th  of  July,  witness,  being  satisfied 
with  the  indorsements,  gave  the  accused  his 
check  for  $500,  and  the  accused  gave  witness 
the  note  or  instrument  described  in  the  in- 
formation, which  instrument  was  put  in 
evidence.  Richard  Swaine  testified  that  he 
did  not  sign  his  name  on  the  instrument,  or 
authorize  any  one  else  to  do  so;  that  be 
had  conversations  with  defendant  about  bis 
name  being  on  some  paper,  but  cannot  say 
it  was  with  reference  to  this  particular  pa- 
per;  that  defendant  approached  bim  at  one 


time  in  Palafox  street,  and  begged  him  for 
Good's  sake  to  acknowledge  the  name  of 
Richard  Swalne  as  witness'  signature,  and 
if  not  lor  his  sake,  for  the  sake  of  his  father 
and  mothor.  James  Crona  testified  that  he 
did  not  put  his  name  on  the  paper,  or  au- 
thorize any  one  else  to  do  so.  AntluHiy 
Rierra  testified  that  bis  name  was  Anthony, 
and  not  Antonio,  Rierra,  and  that  be  did 
not  write  or  authorize  it  to  l)e  written  on 
the  note,  and  that  he  was  the  only  person 
named  Anthony  Rierra  in  Pensacola,  and 
never  knew  or  beard  of  any  one  named 
Antonio  Rierra. 

The  state  then  recalled  Dunieli,  who  iden- 
tified a  certain  note  dated  Pensacola,  Fla.. 
June  5,  1803,  whereby  William  Blumer  and 
H.  Blumer  promised  to  i>ay  to  the  order  of 
W.  H.  Langford  $180,  with  interest  at  10  per 
cent,  six  months  after  date,  at  the  Citizens' 
National  Bank,  with  provisions  as  to  waiver 
and  costs  and  attorney's  fees  as  atiove, 
and  indorsed  "W.  H.  Langford,"  "Richard 
Swalne;"  and  stated  that  be  discounted  it 
for  Langford,  getting  it  from  him  near  the 
time  tliat  he  got  the  $500  note,  and  paying 
him  money  for  it  Richard  Swalne,  being  re- 
called, stated  that  be  did  not  write  his  name, 
or  authorize  it  to  he  written,  on  the  note. 
R.  M.  Cary,  Jr.,  a  witness  for  the  state,  iden- 
tified a  note  dated  Pensacola,  Fla.,  July  6, 
1893,  whereby  W.  H.  Langford  promises  to 
pay  at  the  bank  last  named  to  the  order  of 
Richard  Swaine,  10  days  after  date,  $200, 
with  similar  waiver  and  provisions  as  to 
costs  and  attorney's  fees,  and  purporting  to 
be  indorsed  "Richard  Swaine."  Cary  tes- 
tified that  be  recognized  the  note  as  one  he 
discounted  for  defendant  through  L.  W.  Wil- 
liams, the  latter  asking  witness  to  let  him 
have  $200  on  good  paper,  stating  that  Lang- 
ford liad  requested  him  as  a  friend  to  see 
about  it,  saying  that  Langford  needed  the 
money,  and  could  give  Richard  Swalne  as  an 
Indorser,  and  witness  replying  that  it  would 
be  satisfactory,  and  Williams  bringing  wit- 
ness the  note  with  Swaine's  indorsement  on 
it  and  getting  the  money.  Cary  also  tes- 
tified that  In  the  law  office  of  William  Fisher, 
after  witness'  conversation  with  Swalne,  the 
defendant  acknowledged  to  witness  that  this 
note  and  others  passed  by  him  were  forgeries. 
L.  W.  Williams  deposed  that  he  was  a  person- 
al friend  of  defendant,  who  told  witness  that 
he  needed  money  in  his  business,  and  asked 
witness  to  suggest  some  one  from  whom  he 
could  get  it,  and  witness  named  R.  M.  Cary. 
Jr.,  who  liad  been  discounting  good  papa; 
and  defendaut  asked  witness  to  see  Caiy, 
who  did  so,  and  found  he  could  get  the  mon- 
ey bn  note  with  Swaine's  indorsement  That 
Langford  banded  to  witness  the  note,  with 
the  Indorsement  and  witness  went  to  Cary, 
and  got  the  money  on  it,  less  a  bonus  charged 
and  retained  by  Cary  for  discounting'  the 
note.  Witness  did  not  see  Swaine  indorse 
the  note,  did  not  diarge  or  receive  any  com- 
mission for  having  the  note  discounted  for 
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lAngtord,  bnt  gave  him  all  the  money  he  ob- 
tained from  Gary.  Swalne  testified  that  the 
name  Richard  Swalne,  Indorsed  on  this  note, 
was  not  written  by  him  or  by  his  authority. 
A.  O.  Blount,  Jr.,  identified  the  following  in- 
Btmments:  First  A  promissory  note  signed 
by  W.  H.  Langfwd,  dated  Fensacola,  Fla., 
August  8,  1883,  for  $1,000  and  Interest  at  10 
per  cent.,  payable  five  months  after  date  to 
the  order  of  Joseph  Wllklns,  at  the  bank 
last  named,  at  the  rate  of  $200  per  month 
until  paid,  with  a  similar  provision  of  waiver 
and  as  to  costs  and  attorney's  fees,  and  in- 
dorsed "Antonio  Rierra,"  "Robt  H.  Lang- 
ford,"  "J.  M.  Crona,"  "Thos.  Johnson," 
"Richard  Swalne,"  "Mrs.  S.  Swalne,"  and 
"A.  C.  Blount,  Jr.;"  the  two  last  names  be- 
ing, the  bill  of  exceptions  states,  crossed  out 
Second.  A  written  instrument  dated  Fensa- 
cola, August  11,  1893,  and  purpOTtlng  to  be 
signed  by  Robert  H.  Xangford,  Antonio  Rier- 
ra, Richard  Swalne,  and  Thomas  Johnson, 
and  to  bind  them,  and  each  of  them,  in 
consideration  of  A.  G.  Blount  Jr.,  agreeing 
to  indorse  the  note  Just  described,  which 
note  is  stated  to  have  been  indrased  by  said 
four  parties  to  pay  said  note  when  due,  if 
not  paid  by  W.  H.  Langford,  and  to  bold 
Blount  harmless  against  all  liability  upon 
such  note,  and  not  to  call  on  him  for  con- 
tribution, and  In  the  event  of  suit  on  the 
note  to  pay  all  costs  and  charges  secured 
thereby.  Blount  also  testified  that  his  in- 
dorsement, though  now  scratched  out  was 
genuine;  that  the  defendant  brought  him  the 
note,  with  the  names  preceding  his  own  in- 
dorsed thereon,  and  asked  witness  to  give 
blm  bis  Indorsement;  that  Joseph  Wllklns 
was  not  satisfied  to  let  him  have  the  money 
on  the  note  with  the  Indorsements  on  it,  bat 
would  be  satisfied  if  witness  should  Indorse 
it;  and  that  the  defendant  ottered  to  have 
the  other  indorsers  give  witness  a  guaranty 
to  save  blm  from  liability,  and  that  he  in- 
dorsed the  note  at  the  request  of  defend- 
ant who  gave  him  the  guaranty  above  set 
forth  for  bis  protection;  that  witness 
scratched  out  his  name  after  he  learned  that 
the  other  indorsements  were  forgeries;  that 
witness  wrote  the  guaranty,  and  gave  It  to 
defendant  to  have  It  signed,  and  the  UM&e 
left  the  office  for  this  purx>ose,  and  returned 
with  it  signed,  and  said  that  he  had  seen  all 
the  Indorsers  except  Crona,  and  asked  wit- 
ness If  he  would  take  it  as  it  was;  that  wit- 
ness was  satisfied  at  the  time  that  the 
names  indorsed  on  the  note  and  signed 
to  the  guaranty  were  genuine;  that  the  four 
names  to  the  guaranty  that  are  on  the  back 
of  the  note  are  In  the  same  handwriting  re- 
spectively; that  after  rumors  of  the  alleged 
forgeries  had  become  current,  the  defendant 
visited  witness'  office  with  Joseph  Wllklns, 
the  sheriff,  and  acknowledged  that  he  had 
signed  the  indorsements  to  the  note  and  sig- 
natures to  the  guaranty,  and  witness  asked 
him  why  he  had  signed  the  names  of  other 
parties  to  the  paper,  and  bis  reply  was  that 
T.14so.no.l&— 52 


he  thought  he  had  a  right  to  do  It  Richard 
Swalne  testified  that  his  name  on  the  last 
note  and  the  guaranty  was  not  written  by 
him  or  by  his  authority;  that  in  a  conver- 
sation the  defendant  asked  witness  to  admit 
that  the  name  Richard  Swalne  on  said  pa- 
pers was  his  signature;  to  admit  it  for  the 
sake  of  his  father  and  mothw,  but  witness 
refused  to  do  so. 

In  behalf  of  the  defendant,  D.  W.  Rlelly 
testified  that  he  had  known  defendant  for 
many  years  in  the  city  of  Fensacola;  had 
known  him  as  an  employe  of  the  Western 
Union  Telegraph  Companj',  where  witness 
was  also  employed;  and  that  defendant's 
reputation  in  such  employment  among  the 
employes  and  persons  connected  with  the 
business,  and  also  with  the  community  at 
large,  for  honesty,  morality,  and  truthful- 
ness was  excellent  up  to  the  time  of  the 
forgsles  charged  against  him;  and  that  he 
had  never  heard  it  questioned.  Len  Le 
Baron,  the  manager  of  the  above-named 
telegraph  company  at  Fensacola,  and  who 
had  known  defendant  for  many  years  In 
Fensacola,  defendant  being  employed  in  the 
company's  office  for  several  years,  testified 
that  he  had  the  highest  opinion  of  defendant, 
and  that  his  reputation  in  the  office  and 
with  those  connected  with  it  and  in  the  com- 
munity, up  to  the  alleged  forgery,  was  of 
the  very  best  for  honesty  and  morality.  R. 
F.  McGonnell,  who  had  known  defendant 
for  years,  and  in  whose  employ  defendant 
had  been  for  a  while  in  the  management  of 
the  Fensacola  Opera  House;  and  M.  G. 
Bonlfay,  who  had  known  defendant  ever 
since  he  was  a  child,  knowing  him  also  In 
the  employ  of  !>.  Hilton  Green,  a  timber 
merchant  in  Fensacola,  where  witness  was 
also  employed;  and  the  said  Green,  who  at 
the  time  of  testifying  was  president  of  the 
Oitizens'  National  Bank,  and  in  whose  em- 
ploy the  defendant  was  for  several  years 
when  witness  was  a  timber  merchant, — each 
testified  In  substance  that  they  had  found  the 
defendant  honest  and  reliable,  and  that  his 
reputation  for  honesty,— one  saying  for  hon- 
esty and  morality,— up  to  the  time  of  the 
forgeries,  was  of  the  very  best;  and  that  they 
had  never  heard  it  questioned;  and  H.  B. 
Hatton,  J.  T.  McGonnaghy,  Alfred  Rouch, 
G«orge  Bonifay,  and  Emile  Roch  all  testi- 
fied that  they  had  known  the  defendant  for 
years  prior  to  the  alleged  forgeries,  and 
known  his  reputation  for  honesty  and  morali- 
ty In  the  community  where  he  resided,  and 
that  It  was  of  the  very  best,  and  had  never 
heard  It  questioned. 

The  defendant  also  made  a  statement  in 
his  own  defense  as  follows:  "I  am  inno- 
cent of  forgery.  I  did  not  commit  the  for- 
gery of  the  notes  that  have  been  produced 
here.  I  believed  the  names  were  all  genu- 
ine when  I  nsed  the  papers.  I  needed 
money  in  my  business  and  obtained  It  on  the 
notes.  I  paid  a  party  to  get  the  Indorsers 
for  me,  and  believed  the  indorsements  were 
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Kcnnine.  I  did  not  know  they  yren  forged. 
I  bad  no  suspicion  of  anything  being  wrong. 
I  will  not  divulge  the  name  of  the  party  who 
got  the  Indorsements  for  me.  I  will  die  be- 
fore doing  so.  I  will  not  bring  on  his  par- 
ents such  suffering  as  has  been  brought  on 
mine.  I  stated  to  Mr.  Gary  that  the  notes 
were  forgeries,  because  I  had  at  that  time 
found  out  that  they  were  so.  I  did  not 
know  it  before.  If  I  said  to  Mr.  Blount  that 
I  thought  I  had  a  right  to  sign  the  names  of 
the  parties,  it  was  to  shield  the  guilty  person. 
The  second  day  after  the  rumors  of  the  for- 
geries were  heard  on  the  streets  I  received 
the  following  letter  through  the  mall."  This 
lettw,  omitting,  as  we  deem  it  proper  to  do, 
a  part  thereof,  Is  as  follows:  "Mr.  W.  H. 
Langford,  Pensacola,  Fla.— Dear  Sir:  We 
have  learned  since  yesterday  that  it  Is  your 
intention  to  expose  the  person  whom  you 
had  dealings  with,  and  make  him  suffer. 
We  take  this  method  to  inform  yon  that  any 
such  steps  will  be  avenged  by  ns.  •  •  • 
Leader.  8—13—03."  •'This  letter  Impressed 
me,  and  deferred  me  from  doing  anything 
that  would  bring  trouble  to  the  young  lady 
referred  to,  to  whom  I  was  engaged  to  be 
married.  I  am  entirely  Innocent  of  any  in- 
tent to  commit  crime.  I  desire  to  exonerate 
Mr.  L.  W.  Williams,  who  placed  the  note 
with  Gary  for  me,  of  any  complicity  In  or 
knowledge  of  the  forgery." 

John  O.  Avery,  for  plaintiff  In  error.  W. 
B.  Lamar,  Atty.  Oen.,  for  the  State. 

RANET,  O.  J.,  (after  stating  the  facts.) 
As  is  shown  by  the  preceding  statement,  the 
instrument,  the  Indorsement  of  which  is  al- 
leged to  have  been  forged,  and  which  Instru- 
ment so  indorsed  is  charged  to  have  been  ut- 
tored  by  the  defendant  with  the  Icnowledge 
of  such  forgery,  and  vrlth  intent  to  injure 
and  defraud,  bears  date  July  10,  1S93,  at 
Pensacola,  In  this  state,  and  Is  for  $500, 
with  Interest  as  stated,  payable  to  the  order 
of  one  Lee  Danlell  at  the  First  National 
Bank  there,  six  months  after  date,  with 
waiver  of  demand,  protest,  and  of  notice 
thereof  and  of  nonpayment,  and  an  agree- 
ment as  to  costs  and  attorney's  fees.  The 
proof  shows  that  it  was  uttered  on  the  day 
of  its  date  by  the  defendant,  and  that  the 
Indorsements  were  forged. 

The  first  error  assigned  is  as  to  the  ad- 
mission in  evidence,  on  behalf  of  the  state, 
of  the  other  instruments  described  In  such 
statement,  and  severally  bearing  date  June 
5,  July  6,  August  8,  and  August  11,  1803. 
The  proof  as  to  the  forgery  of  the  Richard 
Swatne  indorsement  on  the  first  of  these  in- 
struments, and  the  uttering  of  the  same  by 
defendant,  about  the  same  time  he  uttered 
the  instrument  described  in  the  InfcHrmation, 
is  clear;  and  the  same  is. true  as  to  the 
Swalne  indorsement  on  the  instrument  of 
July  5,  1803,  and  the  uttering  of  this  in- 
stromoit  by  defendant,  and  as  to  the  for^ 


gery  of  the  Swalne  indorsement  on  the  in- 
strument of  August  8,  1803,  and  of  his  sig- 
natures to  the  guaranty  of  August  llth  of 
the  same  year,  and  the  uttering  of  the  lat- 
ter Instrument  by  defendant.  The  admis- 
sion of  each  one  of  these  four  instruments 
was  objected  to  on  the  ground  that  It  was 
irrelevant,  impertinent,  and  inadmissible. 
In  Steele  v.  People,  45  HI.  152,  it  was  held 
to  be  proper,  on  a  trial  upon  an  indictment 
for  forging  checks,  to  admit  evidence  of  the 
defendant's  having  passed  othw  forged 
checks  about  the  time  of  the  forgery 
charged;  and  In  McCarty  v.  State,  8  Ind. 
353,  the  decision  was  that,  upon  the  trial 
on  a  similar  Indictment,  the  state,  in  order 
to  show  the  defendant's  criminal  Intent 
may  prove  that  about  the  time  the  partkni- 
lar  bill  was  passed  he  uttered  other  coun- 
terfeit bills  on  the  same  bank  and  otha 
banks;  and,  further,  that  the  fact  that  in- 
dictments against  the  defendant  were  pend- 
ing, or  had  been  tried,  for  passing  such  oth- 
er biUs,  did  not  affect  the  admissibility  of 
the  evidence;  and  in  State  v.  Houstmi,  1  Bai- 
ley, 300,  on  a  trial  of  an  Indictment  for  ut- 
tering and  publishing  a  forged  promissory 
note,  knowing  it  to  be  forged,  the  ruling  at 
the  trial  Judge  permitting  evidence  to  show 
that  another  note  passed  by  the  defendant 
had  been  forged,  although  he  had  been  ac- 
quitted at  a  fm-mer  term  on  an  Indictment 
for  uttering  the  latter  note,  was  sustained, 
and  in  the  opinion  it  Is  said:  "It  is  true^  as 
a  general  rule,  that  when  a  man  is  on  his  trial 
for  one  offense  it  is  not  competent  to  prove 
that  he  has  committed  other  distinct  and 
substantive  offenses.  But  in  such  cases  as 
the  present  It  is  competent,  in  order  to  prove 
the  scienter,  to  show  that  the  prisoner  has 
passed  other  counterfeit  notes  of  a  similar 
character,  and  that  he  has  such  in  his  pos- 
session; tor,  although  these  may  be  the 
foundation  of  other  prosecutions,  yet  they 
attori  evidence,  and  sometimes  very  strong 
evidence,  of  the  knowledge  of  the  falsity  of 
the  paper  on  which  the  indictment  is  found- 
ed. ••  •  One  may,  by  accident,  come 
into  the  possession  of  a  single  counterfeit 
note  or  coin,  but  when  he  is  possessed  of 
many,  or  passes  many.  It  must  be  attributed 
to  something  more  than  accident;"  and  Id 
Com.  V.  Coe,  115  Mass.  481,  where  the  in- 
dictment was  for  cheating  by  falsely  pre- 
tending that  a  forged  certificate  of  stock 
was  genuine,  evidence  of  the  possession  and 
use  by  the  defendant  of  otlier  forged  certifi- 
cates of  stock  about  the  same  time,  whether 
before  or  afterwards,  Is  held  admissible  on 
the  question  of  guilty  knowledge;  and  it 
is  said  by  Greenleaf  that  in  cases  of  this 
kind  proof  of  the  prior  or  subsequent  utter- 
ance of  other  false  documents  or  notes, 
though  of  a  different  description.  Is  admit- 
ted as  material  to  the  question  of  guilty 
knowledge  or  Intent  1  Oceenl.  Bv.  |  53, 
and  also  note  b;  and  Whart  Or.  Bv.  |  45. 
See,  also.  Com.  y.  Hall,  4  Allen,  805.     In 
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Reg:  T.  Fonter,  Dean.  Grotm  Caa.  466,  the 
decision  of  the  conrt  of  crimiiuil  appeal,  on 
a  question  reaerred,  was  that  on  an  indict- 
ment for  ottering  counterfeit  coin,— a  crown, 
—in  ord«r  to  prove  a  gouty  knowledge,  evl- 
dence  may  be  given  of  a  subsequent  otter- 
ing by  the  prisoner  of  a  connterfelt  shilling, 
—a  coin  <Mr  a  different  d^omlnatlmi  to  that 
mentioned  in  the  indictment  The  substance 
of  the  opinl(Mi  is  that,  in  order  to  show 
such  guilty  knowledge,  it  would  not  be  suf- 
ficient merely  to  prove  some  other  dishon- 
est act,  but  that  in  this  case  the  uttering 
of  the  bad  silver  was  so  connected  with  the 
offense  charged  In  the  indictment  as  to 
make  the  evidence  of  It  admissible,  al- 
though the  coin  was  of  a  different  denomi- 
nation; and  that  the  difference  In  denomi- 
nation went  to  the  weight  of  the  evidence, 
but  did  not  affect  its  admisslbtllty.  The  only 
connection  shown  by  the  testimony  was  that 
the  defendant  uttered  the  counterfeit  piece 
mentioned  in  the  Indictment  to  Jane  Need- 
ham  on  December  12,  1S54,  and  the  uttering 
of  another  connterfelt  crown  piece  in  the 
same  city  on  the  previOBs  day  was  proved, 
and  the  uttering  of  the  shilling  was  on  Jan- 
nary  4th,  following.  In  Com.  v.  Price,  10 
Gray,  472,  it  was  decided  that  under  an  In- 
dlctmmt  for  having  a  fSOO  connteif elt  bank 
bin  of  the  Blackstone  Bank,  established  at 
Boston,  with  intent  to  pass  it,  evidence  that 
the  defendant  had  in  his  possession  coante^ 
feit  bank  bills  on  bonks  in  Rhode  Island 
and  New  Hampshire,  several  days  after 
passing  the  Mil  mentioned  in  the  indictment. 
Is  admissible  to  show  guilty  knowledge  or 
lnt«it.  See,  also,  Htate  v.  Petty,  Harp.  69; 
Com.  T.  Turner,  8  Meta  (Mass.)  19,  24;  Com. 
V.  Stone,  4  Mete  (Mass.)  43,  47;  Com.  v. 
Steams,  10  Mete.  (Mass.)  256;  Francis  v. 
State,  7  Tex.  App.  601;  Lindsey  v.  State, 
38  Ohio  St  607;  Com.  r.  Russell,  156  Mass. 
196,  30  N.  B.  763;  Hennessy  t.  State,  2S 
Tex.  App.  840,  5  S.  W.  216;  Smith  v.  State, 
29  Fla.  408,  421,  10  South.  894,  807;  Bot- 
tomley  V.  U.  S.,  1  Story,  185,  Fed.  Cas. 
No.  1,688;  Rose.  Cr.  Ev.  (8th  Ed.)  marg.  p. 
95  et  seq.;  2  Ross.  Olmes,  marg.  pp.  594, 
836-842;  Bice,  Cr.  Bv.  779.  The  'purpose 
of  the  admission  of  such  evidence  is  to  show 
the  guilty  knowledge  of  the  accused;  or,  in 
other  words,  his  knowledge  of  the  false 
character  of  the  instrument  described  In  the 
indictment;  and  also  the  intuit  to  defiraud. 
In  People  ▼.  Bverhaidt,  104  N.  Y.  691,  11 
N.  B.  62.  where  the  uttering  ot  other  forged 
checks  was  held  admissible,  the  observa- 
tion of  the  court  of  appeals  was:  "Such 
proof  is  not  received  for  the  purpose  of 
diowlng  other  crimes  than  that  diarged  In 
the  indictment,  but  for  the  pnrpose  of  show- 
ing the  guilty  knowledge  and  intent,  which 
are  dements  of  the  crime  charged,  and  It  can 
be  considered  by  the  Jury  (miy  for  that  por^ 
pose.  Although  the  evidence  of  Gaylord, 
corroborated  as  It  was,  as  to  the  guilty 
knowledge    ot    the    d^endant,    was    quite 


(dear  and  convincing,  yet  ttie  people  we:* 
not  boond  to  rest  upon  a  prima  facie  case, 
but  had  the  right  to  confirm  that  evidence 
by  the  proof  as  to  the  uttering  of  other 
forged  checks."  The  doctrine  of  Com.  r. 
Russen,  166  Mass.  196,  30  N.  B.  763,  is  that 
In  prosecutions  for  forgery  and  for  uttering 
forged  paper  proof  Is  admissible,  In  order  to 
show  an  Intent  to  defraud  by  the  forgery, 
and  also  to  show  knowledge  on  the  part  of 
the  accused  with  reference  to  the  particular 
document  which  he  is  charged  with  uttering, 
that  at  or  near  the  time  of  committing  the 
alleged  offense  he  had  passed  or  bad  in  his 
possession  other  similar  forged  documents. 
The  authorities  dted  by  counsel  for  plaintiff 
In  error  do  not  conflict  with  these  views. 
State  V.  Lapage,  67  N.  H.  246;  Com.  v. 
Blair,  126  Mass.  40;  Shaffner  v.  Com.,  72 
Pa.  St  60;   Whart  Cr.  Ev.  {  48. 

It  is  urged  here  that  the  several  papera 
should  not  have  been  admitted  in  evidence, 
because  there  is  nothhig  that  shows  when 
they  wwe  negotiated  w  Issued  by  the  de- 
f^idant  It  is  clearly  shown  that  the  paper 
of  June  6th  was  uttered  about  July  19th, 
the  time  the  instrument  declared  on  in  the 
Information  was  uttered;  but  it  is  not  stated 
expressly  by  any  witness  when  the  paper  of 
July  6th  or  that  of  August  11th  was  ut- 
tered, or  that  the  negotiation  of  the  one  of 
August  8th  was  fully  consummated,  although 
It  is  clear  that  It  was  In  defendant's  posses- 
sion and  had  been  the  subject  of  negotiation, 
and  that  it  was  a  forgery,  at  least  as  to 
Swalne.  The  real  objection  made  to  the 
admissibility  of  these  papera  was  nothing 
more  than  that  they  wa*e  irrelevant  and  im- 
pertinent to  the  issue.  Their  admissibility 
was  for  the  court's  decision.  Can  it  be  said 
that  these  papers,  viewed  In  the  light  of  the 
testimony  relating  to  them,  were  Irrelevant  or 
impertinent  to  the  issue  lnv(dved?  The  pur- 
pose of  their  introduction,  as  limited  by  the 
judge  In  his  instruction  to  the  jury,  was  not 
to  show  that  a  forgery  had  been  committed, 
nor  evei>  an  Intent  to  defraud,  but  that  they 
should  be  considered  by  the  jury  only  in  de- 
termining whether.  If  the  defendant  ne)!o- 
tlated  the  fwged  paper  as  good,  he  did  so  in- 
nocentiy  or  with  a  guilty  knowledge  of  its 
falsity,  and  the  jury  were  directed  not  to 
consider  them  for  the  former  purposes. 

The  effect  of  the  objection  urged  in  the 
trial  court  was  that  the  possession,  use,  and 
uttering  of  these  false  instruments  by  the  ac- 
cosed  was  no  evidence  of  and  did  not  tend 
to  prove  that  the  accused  knew  that  the  In- 
strument declared  upon  in  the  Information 
was  false,  and  not  genuine,  when  he  uttered 
it;  that  such  possession  and  uttering  of  the 
former,  or  of  any  of  them,  did  not  even  to 
this  extent  touch  upon  the  issue  made  by  the 
pleadings  so  as  to  assist  in  getting  at  the 
truth  of  the  charge  made  by  the  information. 
In  view  of  the  authorities,  It  is  dear  that 
the  instruments  and  accompanying  evidence 
were  In  their  nature  not  Irrdevant  or  Im- 
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pertln^it;  bnt,  on  the  contrary,  entirely  the 
reverse.  Granting  that  proof  of  posseeaion 
or  ntterlng  of  other  Instnunents  at  a  time  or 
times  far  away  from  that  of  uttering  the  in- 
strument declared  on  may  render  the  former 
inadmissible  as  irrelerant  and  Impertinent, 
we  do  not  think  that  such  rule  Is  applicable 
here.  As  stated  above,  the  time  of  utt^ng 
the  instnunent  of  June  6th  Is  expressly 
proved  to  have  been  almost  contemporaneous 
with  the  negotiation  of  the  main  Instrument, 
and  as  to  the  other  papers  the  only  natural 
inference  that  could  be  drawn  from  the  tes- 
timony is  that  the  transactions  detailed  as 
to  them  occurred  near  the  time  of  the  prin- 
cipal negotiation.  The  several  instruments 
bear  date  near  that  time.  There  Is  nothing 
In  the  testimony  that  Is  consistent  with  a 
suggestion  that  any  of  the  Instruments  may 
have  been  dated  other  than  of  the  date  they 
were  uttered.  The  testimony  as  to  tbeU: 
execution  and  use  does  not  comport  with  any 
other  Idea  than  that  their  making  and  n^o- 
tlation  were  connected  acts.  The  statement 
of  the  defendant,  Indudlng  the  date  of  the 
remarkable  letter  as  indicated  by  the  num- 
bers at  the  foot  of  It,  which,  as  is  well 
known,  mean  August  13,  1893,  which  was 
'  the  day  afto:  the  preparation  of  the  {ruaranty 
to  Mr.  Blount,  Jnstifles  the  conclusion  that 
the  fatal  exposure  was  made  not  later  than 
the  13th  day  of  August,  Just  named;  and 
the  only  natural,  reasonable,  and  Jostiflable 
conclusion  supported  by  the  testimony  is  that 
the  period  of  the  lamentable  transactions  was 
not  longer  than  from  June  5  to  August  12, 
1803.  Any  other  conclusion  Is  unnatural, 
and  contrary  to  the  known  modes  of  business 
conduct  It  was  not  objected  In  the  lower 
court  that  the  collateral  transactions  were 
rendered  inadmissible  by  an  omission  to 
prove  the  date  of  the  same,  but,  if  it  be  that 
the  objection  made  there  is  broad  enough  to 
cover  the  argument  urged  here,  our  conclu- 
sion is  that  it  is  not  supported  by  the  record. 
There  was  no  error  in  the  ruling  of  the 
trial  Judge  admitting  the  Instruments  referred 
to,  and  the  testimony  of  the  several  wit- 
nesses as  to  the  same. 

II.  Another  alleged  error  Is  the  refusal  of 
the  court  to  charge  the  Jury  as  follows: 
"Evidence  of  other  forgeries  that  may  be 
before  you  In  this  case  lAould  not  be  consid- 
ered by  you,  or  given  any  weight  whatever, 
imless  there  is  evidence  that  satisfies  you 
that  at  the  time  of  the  commission  of  the  act 
charged  in  the  information  In  this  case  the 
defendant  had  knowledge  of  the  other  forger- 
ies testified  about"  The  instruction  was 
properly  refused.  It  Is  not  necessary,  under 
any  circumstances,  to  either  the  relevancy  or 
weight  of  evidence  as  to  other  forged  Instru- 
ments, that  the  accused  shall  be  shown  to 
have  had  knowledge  of  the  false  character 
of  such  Instruments.  His  possession  and  use 
of  such  false  instruments  are  admissible  as 
evidence  of  his  knowledge  of  the  false  char- 
acter of  the  Instrument  declared  upon. 


m.  The  basis  of  another  alleged  error  Is 
the  refusal  of  the  Judge  to  charge:  "If  yon 
find  that  the  defendant  did  commit  the  act 
with  which  he  stands  charged,  you  may  con- 
sider his  former  life  with  reference  to  wheth- 
er such  a  life  would  be  one  in  which  such 
an  act  would  naturally  or  reasonably  find 
place;  and  if  yon  find  that  It  would  not, 
you  may  take  that  conclusion,  and  use  it  in 
arriving  at  your  verdict  and  If  it  creates  In 
your  minds  a  reasonable  doubt  of  defendant's 
guilt,  either  as  to  the  forgery  or  guilty  knowl- 
edge In  uttering  It,  you  must  acquit  him  of 
the  charge  with  regard  to  which  such  dOubt 
exists."  The  refusal  was  not  error. .  In  Hns- 
sey  V.  State,  86  Ala.  S^,  6  South.  484,  the  su- 
preme court  of  Alabama,  repeating  what  had 
been  previously  declared  by  It  said  that 
charges  asserting  that  the  Jury  may  look  to 
this  fact,  or  may  consider  that  fact,  or  are 
auth(Hlzed  to  infer  certain  formulated  con- 
clusions from  the  evidence,  and  especially 
from  certain  specified  parts  of  it,  had  often 
been  condemned  by  that  court  and  should 
never  be  given,  although  either  the  giving  or 
the  refusal  of  such  instructions  may  not  I>e  a 
reversible  errw;  that  they  are  legitimate  ar- 
guments to  the  Jury,  and  not  announcements 
of  legal  principles,  proi>«r  to  be  in  the  form 
of  Instructions  by  the  court  Snld«:  v. 
Burks,  81  Ala.  53,  4  South.  226.  Again,  not 
only  is  it  not  a  charge  upon  the  law  of  the 
case,  bat  it  announces  an  erroneous  principle 
by  telling  the  Jury,  in  effect  that  If  they 
found  that  the  former  life  of  the  accused 
was  such  that  the  act  charged  would  not  nat- 
urally and  reasonably  find  place  in  it  they 
might  permit  such  conclusion  to  raise  a  rea- 
sonable doubt  of  his  guilt,  although  the  evi- 
dence satisfied  them  that  he  had  committed 
the  act  with  which  he  was  charged.  'Where 
the  Jury  find  from  the  evidence  that  a  de- 
fendant has  committed  the  criminal  act 
charged,  it  is  not  consistent  with  their  duty 
to  permit  a  conclusion  that  the  act  commit- 
ted was  not  naturally  or  reasonably  In  keej)- 
Ing  with  his  former  life  to  raise  a  doubt  of 
guilt.  If  the  Jury  do  so  there  is  no  corrective 
agency,  but  the  Judges  should  not  encourage 
them  in  any  such  divergence.  The  task  of 
charging  simply  on  the  law  at  nisi  prius  is 
one  of  sufficient  difliculty  to  relieve  them 
from  the  new  fimctlon  Invoked  here  of  dl- 
recthig  the  mental  processes  of  the  Jury. 
The  Judge  had  already,  without  exception 
thereto,  charged  the  Jury  upon  the  subject  of 
good  character,  telling  them  that  they  might 
consider  the  positive  evidence  of  such  char- 
acter, and  also  the  evidence  that  nothing  in- 
jurious to  the  reputation  of  the  accused  had 
been  heard  against  him;  and  that  such  evi- 
dence should  be  considered  by  them  in  con- 
nection with  all  the  other  evidence  in  the 
case,  and  their  verdict  rendered  accordingly; 
and  that  if  It  raised  a  reasonable  doubt  of 
the  guilt  or  innocence  of  the  defendant  he 
would  be  entitled  to  the  benefit  of  that  doubt 
even  though  otherwise  they  bad  none,  and  to 
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an  acquittal;  and,  farther,  that  It  deyolred 
wpoa  the  state  to  prove  Its  case  beyond  a  rea- 
sonable doubt,  such  doubt  being  not  a  bare 
possibility  of  defendant's  innocence,  but  a 
reasonably  substantial  doubt  remaining  in 
their  minds  after  a  full  consideration  of  the 
evidence. 

IV.  Conceding  the  testimony  as  to  the  pre- 
vious excellent  character  of  the  defendant 
the  fullest  weight  that  the  most  liberal  au- 
thorities accord  to  such  evidence,  and  recog- 
nizing both  the  disposition  of  the  judge  that 
the  defendant  should  have  the  benefit  of  any 
omission  on  his  part  to  avail  hlmsdf  at  an 
opportunity  to  escape  after  he  became  aware 
of  the  discovery  of  his  oftendings,  and  the 
marked  fairness  and  clearness  with  wtdcb 
the  case  was  submitted  to  the  Jury,  all  of 
wUch  Is  shown  by  the  rulings  and  instruc- 
tlona  on  the  trial,  we  are  satisfied  that  the 
verdict  is  fully  supported  by  the  evidence; 
but  we  do  not  find  in  the  rulings  and  charges 
referred  to,  nor  In  the  sentence  pronounced, 
any  ground  for  doubt  by  either  the  trial 
judge  or  ourselves  of  the  correctness  of  the 
verdict. 

The  Judgment  is  afilrmed. 


(3S  Fla.  SOg) 

REVELS  V.  STATE. 

(Supreme  Court  of  Florida.    Feb.  20,  1894) 

Assault  with  Intent  to  Kill — Evidbncb. 

1.  To  sustain  the  charge  of  an  assault  with 
intent  to  murder,  it  is  necessary  to  show  that, 
if  the  accused  had  killed  the  person  assaulted, 
such  killing  wonld  have  l>eeii  murder,  under  the 
statute. 

2.  The  testimony  in  this  case  hdd  to  be 
sufficient  to  sustain  the  verdict  of  guilty  of  an 
assault  with  intent  to  murder. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Leon  county;  John 
W.  Malone,  Judge. 

Martlia  Revels  was  convicted  of  an  assault 
with  intent  to  murder,  and  brings  errw.  Af- 
firmed. 

E.  M.  Hopkins,  for  plalntifT  in  error.  WU- 
liam  B.  Lamar,  Atty.  Gen.,  for  the  State. 

MABRT,  J.  The  plaintiff  in  error  was 
indicted,  tried,  and  convicted,  in  the  circuit 
court  for  Leon  county,  of  an  assault  with 
Intent  to  murder;  and  the  only  question  pre- 
sented tor  our  consideration,  cm  the  writ  of 
error,  is  the  suflSciency  of  the  evidence  to 
sustain  the  vo'dict  The  testimony  is  suffi- 
cient. In  our  judgment,  to  sustain  the  verdict 
of  the  jury,  and  there  is  no  valid  ground  for 
our  Interference.  Tlie  party  (Washington 
Preston)  upon  whom  the  assault  was  com- 
mitted testified,  for  the  state,  that  he  was 
getting  ready  to  gin  and  pack  cotton  at  a 
certain  gin  house,  and  had  been  mending  the 
gin  band,  and  his  knife  was  open  in  his 
hand;  that  the  accused  came  into  the  gin 
house,  and,  walking  towards  where  he  was 
standing,  asked  him  if  he  had  made  a  certain 


statement  in  ref««nce  to  ber.  T1i«  state- 
ment inquired  al>out  had  reference  to  a 
saying  of  the  witness  that  he  was  going  to 
inflict  personal  chastisement  upon  the  ac- 
cused. The  witness  replied  tiiat  he  had 
made  the  statement,  and  that,  if  the  accused 
did  not  stop  hu'  lying  stories  about  him  and 
his  family,  he  would  beat  her  head  off,  and 
go  to  the  courthouse  and  pay  for  it  The 
accused  had  a  knife  hid  under  her  dress  or 
apnm,  but  witness  did  not  see  the  knife  in 
her  hand,  or  be  would  not  have  said  anything 
to  her.  The  accused  then  advanced  on  wit- 
ness, cat  at  him,  and  cot  his  finger  to  the 
bone.  Witness  then  turned,  and  ran  to  the 
door,  the  accused  running  after  him,  and  as 
he  was  getting  out,  she  cut  him  on  the  inside 
of  the  foot  The  accused  then  went  out,  and 
ran  as  fast  as  she  could  to  a  house  about 
60  yards  away,  and  in  a  few  minutes  witness 
saw  her  coming  towards  the  gin  house  with 
a  gun;  and,  when  she  got  near  the  gin  houae, 
she  called  oat  to  witness  that  If  he  would 
put  his  head  out  she  would  shoot  him,  at 
the  same  time  applying  to  him  a  vile  epithet 
Witness  did  not  put  his  head  out,  and  an- 
other party  met  the  accused,  and  took  her 
back  to  the  honse.  The  Icnife  which  witness 
said  the  accused  had  hid  under  her  dress 
or  apron  was  a  cane  knife.  It  was  described 
to  the  jury,  the  languagfe  in  the  bill  of  excep- 
tions l>eing:  "The  knife  was  so  long,  (meas- 
uring length  of  Imlfe  on  his  arm,  just  above 
the  ell)ow,  from  the  fingers.)"  Another  wit- 
ness for  the  state  (Ricliard  Underwood,  who 
was  working  at  the  gin  house  at  the  time) 
corrolK>rated  the  statement  of  Preston,  in 
substance;  adding,  further,  that  after  tlie 
accused  cut  Preston  in  the  foot,  as  he  ran, 
be  went  to  a  wood  pile,  got  a  stick,  and 
struck  her  twice,  where  slie  was  standing,  on 
the  platform,  and  also  that  the  accused  had 
no  business  at  the  gin  house.  The  venue 
was  shown. 

Tills  testimony.  If  acc^ted  as  true  by  the 
jury,  is  sufficient  to  sustain  the  verdict  The 
accused  had  heard  of  the  statement  made  by 
Preston  in  reference  to  beating  her,  and  she 
armed  ha»df  with  a  cane  knife,— which  we 
must  accept.  In  view  of  the  statement  in 
the  bill  of  exceptions,  as  a  deadly  weapon,— 
and  went  to  the  gin  house,  to  ascertain  the 
truth  of  the  matter.  When  informed  by 
Preston  that  he  had  made  the  statement  she, 
without  an  overt  act  on  his  part  tending  to 
do  her  any  personal  violence,  assaulted  him 
with  the  knife  which  she  had  concealed,  and 
which  the  jury  had  the  rig^t  to  l>elieve  she 
had  carried  to  the  gin  house  tor  the  purpose 
of  using  it  in  an  attack  on  him.  If  the 
accused  had,  under  the  circumstances  men- 
tioned. Inflicted  a  wound  upon  Preston,  re- 
sulting in  his  death,  she  would  have  been 
guilty  of  murder.  Th«"e  would  have  l)een 
no  legal  justification  in  taking  his  life  under 
the  circumstances.  The  intent  with  which 
the  assault  was  made  can  be  deduced  from 
the   concealed   weap<Mi,   the   nature  of   the 
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attaA,  and  the  object  of  the  visit  to  the 
gin  Iionse.  There  is  testimony  In  opposition 
to  ttiat  inlrodnced  by  the  state,  the  sab- 
stance  at  which  we  have  given;  but  we  can- 
not set  aside  a  verdict  on  account  of  a 
conflict  in  the  evidence,  when  there  is  sof- 
fldent,  if  accepted  as  true  by  the  Jury,  to 
sustain  it  Saunders  Wallcer  testified  for 
the  accused  that  after  the  conversation  be- 
twe^i  her  and  Preston,  as  given  above,  he 
advanced  towards  her,  when  she  advanced 
on  him,  and  cut  him  with  the  cane  knife 
which  she  had  in  her  liand.  George  Van- 
horn  testified  that  be  saw  the  accused  go 
op  stairs,  but  did  not  know  what  she  went 
for,  and  he  did  not  expect  any  difficulty.  He 
beard  a  row,  and  went  up  stairs,  and  saw 
Wash,  leaning  towards  accused,  with  a  knife 
in  his  hand,  and  she  cut  at  him  with  the 
cane  knife,  and  he  ran.  The  accused,  in  her 
stat^mmt,  also  said  that  Preston  started 
towards  her  with  his  knife  In  his  hand,  and 
cut  at  ber,  when  she  cut  at  him.  The  tes- 
timony for  the  state  was,  however,  that  tbe 
accused  cut  Preston,  and  pursued  him  to 
the  door,  cutting  him  there,  before  there  was 
any  indication  on  his  part  to  do  her  any 
I>er8onal  injury;  and  the  conffict  between 
tbe  witnesses  on  this  point  wias  settled  by 
tbe  Jury  in  favor  of  the  witnesses  for  the 
state,  and  we  should  not  distnrb  theb:  ver- 
dict 

The  testimony,  in  our  Judgment,  is  suffi- 
cient to  sustain  the  verdict  and  the  judgment 
must  therefore  be  affirmed. 


OS  Fla.    204) 

BROWN  V.  OASTELLOW  et  al, 

(Supreme  Court  of  Florida.    Feb.  13,  1894.) 

ElBCTMEST— BviSBNCB— Tax  Dbbdb. 

1.  In  an  action  of  ejectment  where  both 
plaintifC  and  defendant  rely  upon  tax  deeds 
made  by  statute  prima  facie  evidence  of  tbe 
regularity  of  the  proceedings  from  the  valuation 
of  the  land  hj  the  aaseBsor  to  tbe  date  of  the 
deed,  Inclagive,  and  of  title  in  the  purchaser, 
the  holder  of  the  sabseguent  deed,  m  tbe  ab- 
sence of  any  showing  successfully  im];>eacbinK 
it  exhibits  a  aaperior  right  to  recovery. 

2.  To  maintain  the  action,  plaintiff  Intro- 
duced a  tax  deed  issued  to  her,  and  made  by 
statute  prima  facie  evidence  of  the  regularity 
of  the  proceedings  from  the  valuation  of  tiie 
land  by  the  assessor  to  the  date  of  tbe  deed, 
inclusive,  and  of  title  in  the  purchaser,  said 
deed  reciting  that  the  land  was  assessed  to 
H.  F.  and  JT  W.  Lucas,  and  was  based  upon  a 
sale  for  the  nonpayment  of  taxes  assessed  for 
the  year  1877.  To  impeach  plaintiff's  deed,  de- 
fendant offered  a  prior  tax  deed  to  J.  C. 
Greeley,  also  made  by  statute  prima  fade  evi- 
dence of  the  regularity  of  tbe  proceedings  from 
tbe  valuation  of  the  land  by  tbe  assessor  to  tbe 
date  of  the  deed,  inclusive,  and  of  title  in  the 
purchaser.  On  objection  by  plaintiff,  this  deed 
was  excluded  by  the  court.  Defendant  then 
gave  evidence  that  H.  F.  and  J.  W.  Xiucas  did 
not  occupy  the  land  embraced  in  plaintiff's 
tax  deed  during  the  year  1877,  and  again  of- 
fered the  tax  deed  to  Greeley  in  evidence,  and 
the  court  apnin  ruled  it  out.  ffeM,  that  tlie  ex- 
dnsion  of  the  deed  when  first  offered  was  not 
error,  as  tliere  was  nothing  then  l>efore  the 
court  to  show  that  as  a  matter  of  fact  the 


liucases  did  not  occupy  the  land  in  18T7,  or  that 
it  was  not  properly  assessed  for  that  year. 
EM  fnrther,  that  aJthongh,  as  a  general  rule, 
recitals  In  ta^  deeds,  in  the  absence  of  statutory 
regulations,  are  not  evidence  of  the  facts  there- 
in recited,  as  against  the  landowner,  yet  where  a 
party  accepts  a  tax  deed  with  a  recital  in  it  that 
the  land  was  assessed  to  a  certain  individual  dur- 
ing a  named  year,  and  introduces  such  deed  as 
evidence  of  his  right  to  recover,  this  will  operate 
as  an  admisrion  on  his  part  in  the  absence  of 
any  showing  to  the  contrary,  that  such  recital 
is  true.  Fnrther,  that  the  exclusion  of  the  deed 
offered  by  defendant  after  it  was  shown  that 
the  Locases  did  not  occupy  the  land  In  1877 
was  error,  as  the  prima  fade  evidence  fur- 
nished by  said  deed  was  that  they  did  not  own 
the  land  that  year,  and  the  evidence  showed  that 
they  were  not  then  in  the  occupancy  of  it 

S.A  tax  deed  to  a  party,  issued  in  June, 
1875,  and  made  by  statute  pruna  facie  evidence 
of  tne  regularity  of  the  proceedings  from  the 
valuation  of  tbe  land  by  the  assessor  to  the  date 
of  the  deed,  indnsive,  and  of  title  in  the  pur- 
chaser, and  duly  recorded.  In  the  absence  of  any 
showing  that  the  grantee  in  such  deed  had  con- 
veyed or  alienatea  the  land,  is  prima  facie  evi- 
dence that  he  was  still  owner  of  the  land  in 
1S77. 

4.  A  defendant  In  possession,  seeking  to  de- 
feat a  recovery  against  him  In  an  action  of 
ejectment  based  npon  a  tax  title,  may  introduce 
a  prior  tax  deed  to  a  third  party,  and  show  in 
connection  with  it  that  the  assessment  npon 
which  plaintifTs  tax  deed  is  based  was  not 
made  to  the  owner  or  occupant  when  not  as- 
sessed as  unknown. 

6.  A  tax  deed  executed  by  the  clerk  of  the 
drcnit  court  as  county  derk,  with  the  seal  of 
the  county  court  affixed,  is  in  compliance  with 
chapter  1887,  Acts  1872. 
(Syllabus  by  the  Clonrt) 

Appeal  from  circuit  court  Duval  county; 
James  M.  Baker,  Judge. 

Action  In  ejectment  by  Mary  W.  CasteUow 
and  others  against  Richard  L.  Brown,  ad- 
ministrator of  the  estate  of  Allen  B.  Cash, 
deceased.  There  was  judgment  for  plain- 
tiffs, and  defendant  appeals.    Beversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  KABBY,  J.: 

The  action  is  ejectment  to  recover  posses- 
sion of  lots  21  to  29,  inclusive,  of  a  certain 
subdivision  of  the  S.  E.  %  of  &  W.  ^  of 
section  7,  township  2,  range  27  E.,  according 
to  map  recorded  in  Book  A  O,  p.  100,  of  the 
Records  of  Duval  County,  and  Indudlng 
about  the  N.  iA  of  the  E.  %  of  the  S.  B.  % 
of  the  S.  W.  %  of  section  7,  township  2,  range 
27  E.  Appellees,  as  plaintiffs  in  the  cir- 
cuit court  obtained  Judgment  against  appd- 
lant  for  the  hinds  described  in  the  declara- 
tion. 

Plaintiffs  Introduced  in  evidence  an  order 
of  sole  made  by  the  county  judge  of  Duval 
county  on  the  petition  of  Sarah  D.  Brantley, 
administratrix  of  the  estate  of  John  Brant- 
ley, deceased,  directing  the  sale  of  tbe  S.  W. 
14  of  section  7,  township  2,  range  27  E.,  with 
other  lands,  and  also  a  deed  made  in  pur- 
suance of  this  order,  conveying  the  lands 
mentioned  therein  to  Helen  F.  and  John  W. 
Lucas.  This  deed  bears  date  Novembw  14, 
1809,  and  was  proven  for  record,  and  re- 
corded, on  the  2d  day  of  January,  1874. 
Plaintiffs  also  Introduced  a  tax  deed  dated 
February  14^  1888,  to  Mary  W.  Castellow. 
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for  tbe  E.  %  of  the  &  B.  ^  of  the  8.  W.  U. 
section  7,  township  2,  range  27  B.  This  deed 
was  made  by  the  clerk  of  the  circuit  court  of 
Duval  coonty,  and  Is  based  upon  a  tax  sale 
to  the  state  In  June,  1878,  for  nonpayment  of 
taxes  assessed  In  1877.  After  describing 
the  land,  and  reciting  its  sale  to  the  state  In 
1878,  this  deed  contains  the  following:  "As- 
sessed to  H.  F.  and  J.  W.  Lucas."  And  It 
was  acknowledged  and  recorded  on  the  14tb 
day  of  February,  1888.  No  objection  was 
made  to  the  Introduction  of  the  above-men- 
tioned OTder  and  deeds.  Proof  was  then 
made  by  a  surveyor  that  be  had  surveyed  the 
land  described  in  the  tax  deed,  and  that  It 
Included  the  land  described  In  the  dedarsr 
tl<ML  This  was  the  case  presented  by  plaln^ 
tiffs. 

The  defendant  offered  in  evidence  a  tax  deed 
executed  by  Edwin  Hlggins,  county  clerk  of 
Duval  county,  with  the  seal  of  the  county  court 
of  Du7al  county  affixed,  dated  the  11th  day  of 
June,  1875,  to  J.  C.  Greeley,  purporting  to 
convey  the  W.  %  of  section  7,  township  2, 
range  27  E.  The  tax  deed  to  Greeley  re- 
cites that  the  lands  were  sold  to  him  by  the 
collector  of  revenue  of  Duval  county  on  the 
3d  day  of  March,  1873,  tor  the  nonpayment 
of  taxes  levied  and  assessed  thereon  for  the 
year  1871;  and  It  was  acknowledged  and 
recorded  on  the  11th  day  of  June,  1875,— the 
day  of  its  execution.  To  the  Introduction  of 
this  deed,  plaintiff^  objected  on  the  grounds 
that  it  was  Incompetent  and  brelevant,  and 
could  not  be  Introduced  until  the  deed  under 
which  plaintiffs  claimed  was  shown  by  addi- 
tional at  other  evidence  to  be  of  no  force; 
that  the  tax  deed  from  the  clerk  of  the  cir- 
cuit court  to  Mary  W.  Oastellow,  and  Intro- 
duced by  plaintiffs,  was  subsequent  to  the 
deed  offered  by  defendant,  and  derived  from 
the  same  source  of  title;  and  that  the 
deed  offered  by  defendant.  If  it  conveyed 
any  title,  it  was  to  a  third  -  person,  and  not 
the  defendant,  and  that  defendant  should' 
show  an  assessment  of  the  land  for  the  taxes 
for  the  year  1871  In  connection  with  the  offer 
of  the  deed  in  evidence.  The  circuit  judge 
ruled  that  the  deed  should  not  be  admitted 
alone  as  evidence  of  title  against  the  title 
shown  by  plaintiffs,  but  that  defendant  might 
use  it.  In  connection  with  other  proper  evi- 
dence, to  show  the  invalidity  of  plaintiffs' 
deed.  Defendant  took  exception  to  this  rul- 
ing. Defendant  then  Introduced  J.  0.  Gree- 
ley, who  testified  that  the  land  In  question, 
prior  to  the  year  1878,  was  not  occupied  by 
any  one,  and  that  neither  H.  F.  nor  J.  W. 
Lucas  had  ever  been  In  possession  or  occupa- 
tion of  the  land,  or  any  part  of  it  He  also 
testified  that  he  was  president  of  the  Florida 
Savings  Bank  &  Real-Estate  Exchange,  from 
which  Allen  Gash  acquired  title  to  the  land 
in  controversy,  and  that  he  (witness)  knew 
that  H.  F.  and  J.  W.  Lucas  claimed  to  own 
the  land  until  they  sold  and  conveyed  the 
same  to  the  Florida  Savings  Bank  &  Beal- 
Estete  Exchange  iu  1882. 


Georgre  Benjamin,  another  witness  for  de- 
fendant testified  that  be  had  resided  on  land 
situated  near  the  land  In  controversy  for  a 
period  of  17  years,  and  knew  that  the  land 
Involved  In  the  suit  was  unoccupied  by  any 
one  until  about  four  years  before  the  time 
of  testifying,  and  that  It  was  never  occu- 
pied by  the  Lucases.  He  did  not  know  the 
Brantleys,  or  whether  they  ever  occupied  any 
port  of  the  land. 

Defendant  again  offered  In  evidence  the 
tax  deed  from  Hlggins,  county  cleric,  to  Gree- 
ley; and  upon  the  same  objections  above 
mentioned  the  judge  ruled  that  unless  de- 
fendant had  some  other  evidence  to  offer, 
showing  the  Invalidity  of  the  tax  deed  to 
Mary  W.  Castellow,  Introduced  by  plaintiffs, 
the  deed  so  offered  by  him  should  not  be 
admitted.  This  ruling  was  excepted  to,  and, 
the  parties  having  concluded  thefar  evidence, 
the  case  was  submitted  to  the  jury,  and  a 
verdict  rendered  for  plaintiffs. 

The  rulings  of  the  circuit  judge,  in  refusing 
to  admit  the  tax  deed  to  Oreeley,  are  as- 
signed as  error. 

R.  B.  Archibald,  for  appellant  O.  F.  & 
J.  O.  Cooper,  for  appellees. 

MABBY,  J.,  (after  stating  the  facta.)  The 
subsequent  tax  deed  to  Mary  W.  Castellow, 
based  upon  a  tax  sale  In  1878  for  nonpay- 
ment of  the  taxes  in  1877,  witliout  being  suc- 
cessfully Impeached,  authorized  a  recovery 
on  the  part  of  the  plaintiffs.  Spratt  v.  Price, 
18  Fla.  289.  In  the  body  of  this  tax  deed, 
following  the  description  of  the  land  con- 
veyed. Is  the  following  recital,  viz.:  "As- 
sessed to  H.  F.  and  J.  W.  Lucas."  A  prior 
recorded  deed  to  them  for  the  land  was 
also  Introduced.  The  object  of  Introducing 
the  tax  deed  to  Greeley,  based  upon  a  tax 
sale  in  1873  for  taxes  assessed  in  1871,  was 
to  show  that  H.  F.  and  J.  W.  Lucas  did  not 
own  the  land  In  1877,  and  hence  its  assess- 
ment to  them  in  that  year,  upon  which  plain- 
tiffs' tax  depended,  was  void.  The  assess- 
ment and  sale  upon  which  plaintiffs'  tax  deed 
rests  were  under  the  revenue  act  of  1874, 
(diapter  1976,  Laws  Fla.)  Section  6  of  this 
act  provides  that  "all  the  lands  shall  be  as- 
sessed in  the  county,  town,  city,  ward,  or 
school  district  In  which  the  same  shall  be; 
and  every  p^son  shall  be  assessed  in  the 
city,  county,  town,  ward  and  school  district 
In  which  he  resides  when  the  assessment  is 
made  for  all  lands  then  owned  by  him  within 
such  county,  dty,  town,  ward  or  school  dis- 
trict; but  lands  owned  by  one  person  and 
occupied  by  another  may  be  assessed  in  the 
name  of  the  owner  or  occupant,  and  lands 
not  occupied  or  cultivated  may  be  assessed 
as  non-resident."  The  sixtieth  section  pro- 
vides that  the  tax  deed  to  be  Issued  shall 
be  prima  fade  evidence  of  the  regularity  of 
the  proceedings,  from  the  valuation  of  the 
land  by  the  assessor  to  the  date  of  the  deed. 
Inclusive,  and  of  title  to  the  purchaser.   Ttxe 
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tax  deed  offered  to  be  read  In  evidence  by  de- 
fendant was  made  under  the  reyenue  act  of 
1872,  c.  1887;  and  it  contains  the  same  pro- 
vision (section  17)  as  the  act  of  1874  in  refer- 
ence to  making  tlie  tax  deed  prima  facie 
evidence  of  the  regularity  of  the  proceedings 
from  the  valuation  of  the  land  by  the  asses- 
sor to  the  rate  of  the  deed,  inclusive,  and  of 
title  In  the  purcliaser. 

If  it  be  conceded  that  the  recital  in  plain- 
tiffs' tax  deed  showed  that  the  land  was  as- 
sessed to  H.  r.  and  J.  W.  Lucas  in  1877, 
and  also  that  the  tax  deed  off^'ed  by  de- 
fendant was  prima  facie  evidence  that  Gree- 
ley, and  not  the  Lucases,  owned  the  land 
that  year,  there  was  nothing  to  show  when 
the  deed  was  first  offered  that  the  latter  were 
not  in  possession  of  the  land  when  assessed 
to  them.  The  statute  under  which  the  as- 
sessment was  made  authorized  the  same  to 
be  made,  when  owned  by  one  person  and  oc- 
cupied by  another,  in  the  name  of  the  owner 
or  occupant  The  deed  was  made  prima  facie 
evidence  of  the  regularity  of  the  assessment; 
that  is,  tliat  the  land  was  assessed  to  the 
proper  persons.  When  defendant  first  offered 
his  tax  deed,  there  was  no  evidence  before 
the  court,  furnished  by  the  deed  itself,  or 
otherwise,  to  impeach  the  prima  facie  regu- 
larity of  the  assessment  in  1877,  as  shown  by 
plaintiffs'  deed,  and  we  thinlc  tiiat  the  court 
did  not  err  In  ruling  it  out. 

Defendant,  after  making  proof  that  H.  F. 
and  J.  W.  Lucas  did  not,  as  a  matter  of  fact, 
occupy  the  land  in  1877,  again  offered  the 
tax  deed  In  evidence,  and  the  court  again  re- 
fused to  admit  it  If  H.  F.  and  J.  W.  Lucas 
neither  owned  the  land  in  1877,  nor  were 
then  in  the  occupancy  of  it,  the  assessment 
upon  which  plaintiffs'  deed  was  based  was 
void,  and  the  deed  itself  passed  no  title. 
L'Bngle  v.  Railroad  C!o.,  21  Fla.  353;  L'Bngle 
V.  Wilson,  Id.  461.  It  is  contended  by  coun- 
sel for  appellees  that  the  recitals  in  the 
deed  introduced  by  them  furnish  no  evidence 
that  the  land  was  assessed  to  H.  F.  and  J. 
W.  Lucas  in  1877.  It  is  insisted  that  the 
fv^rm  of  the  deed  prescribed  by  the  statute 
for  use  when  plalntifFs'  deed  was  executed 
nowhere  contained  the  name  or  names  of  the 
party  or  parties  to  whom  the  land  was  as- 
sessed for  taxes,  for  the  nonpayment  of 
wliich  it  was  sold,  and  that  the  recital  In  the 
deed  before  ns  in  reference  to  the  assess- 
ment to  H.  F.  and  J.  W.  Lucas  was  unau- 
thorized, and  binds  nobody.  If  the  recital  In 
the  deed  in  this  respect  be  rejected  as  sur- 
plusage, the  prima  fade  evidence  afforded 
by  the  deed  is  that  the  land  was  properly 
assessed;  and,  in  the  absence  of  evidence 
aliunde  that  it  was  assessed  to  the  Lucases, 
plaintiffs'  tax  deed  would  not  in  any  way  be 
impeached  by  the  prior  tax  deed  offered  by 
defendant  It  is  contended  by  defendant, 
however,  that  the  recital  is  at  least  prima 
facie  evidence  that  the  land  was  assessed  to 
the  Lucases  in  the  year  1877.  The  general 
rule,  indq;>endent  of  statutory  regulation,  Is 


that  a  tax  deed,  as  against  the  landowner, 
is  not  er&i  prima  facie  evidence  of  the  facts 
recited  in  it,  as  It  Is  made  in  pursuance  of 
a  specially  delegated  power,  and  ail  proceed- 
ings prerequisite  to  the  exercise  of  such  pow- 
er must  be  shown  before  the  deed  can  t>e  re- 
garded as  a  valid  conveyance  of  the  land. 
Oooley,  Tax'n,  p.  517;  Black,  Tax  Titles,  U 
246,  247.  The  statute  under  which  plaintiffs' 
tax  deed  was  executed  provides  that  the  deed 
shall  be  prima  facie  evidence  of  the  regu- 
larity of  the  proceedings  from  the  valuation 
of  the  land  by  the  assessor  to  the  date  of  the 
deed,  inclusive,  and  of  title  to  the  purchaser, 
and  also  that  the  deed  sliall  be  substantially 
in  the  form  prescribed  by  it  In  the  form 
of  the  deed  prescribed  by  the  statute  is  a 
recital,  among  other  things,  of  a  sale  of 
lands  by  the  collector  of  revenue  for  the 
nonpayment  of  taxes  levied  and  assessed 
thereon  for  a  specified  year,  and  which  re- 
mained unpaid  on  the  day  of  sale,  together 
with  the  costs  and  charges  due;  and  a  de- 
scription of  the  land  sold,  the  name  of  the 
purchaser,  and  the  amount  of  the  purdiase 
price  are  also  given.  In  this  deed  there  is 
no  recital  of  the  name  of  the  party  to  whom 
the  land  Is  assessed.  After  making  a  tax 
sale,  the  collector  of  revenue  was  required  to 
enter  in  a  book  to  be  prepared  by  him  a  list 
of  the  lands  sold,  the  date  of  sale,  the  num- 
ber of  certificate  issued,  the  name  of  the 
owner,  as  returned,  a  description  of  the 
land  sold,  the  name  of  the  purchaser,  and 
the  amount  for  which  the  sale  was  made, 
leaving  suitable  margins  for  entries  in  case 
of  redemption.  A  copy  of  the  entries  In  this 
book,  the  form  of  which  is  prescribed  by 
the  statute.  Is  required  to  be  filed  with  the 
clerk,  and  the  original  book  Is  filed  with 
the  comptroller.  Admitting  that  any  recital 
in  a  tax  deed  not  contained  in  the  form  pre- 
scribed by  the  statute,  although  the  derk 
making  it  had  before  him  record  evidence  of 
the  name  of  the  owner  returned,  is  not  made 
prima  facie  correct  by  the  statute,  yet  where 
a  purchaser  of  a  tax  title  accepts  from  the 
clerk  a  deed  containing  material  recitals  re- 
lating to  and  connected  with  the  tax  sale, 
and  offers  it  as  evidence  of  his  right  to  re- 
cover the  land  therein  described,  it  wUl 
operate  as  an  admission  on  his  part  tliat  the 
recitals  are  true.  It  is  Ills  own  deed,  and  he 
relies  upon  it  as  evidence  in  the  cause,  and 
he  thereby  famishes  evidence  against  Umself 
of  the  facts  therein  recited.  Such  recitals 
were  evidently  acceptable  to  him,  as  he  re- 
ceived the  deed,  and  may  have  been  put 
there  at  his  instance.  Although  a  grantee  in 
a  deed  containing  such  recitals  may  not  be 
conclusively  bound  by  them,  yet  the  accept- 
ance of  such  a  deed,  and  the  offering  it  in 
evidence  in  his  behalf,  in  the  absence  of  any 
showing  to  the  contrary,  will  make  the  re- 
citals therein  evidence  against  him.  The  tax 
deed  Introduced  by  plaintiffs  recites  a  sale 
of  lauds  by  the  collector  of  revenue  of  Duval 
comity  for  the  nonpayment  of  taxes  levied 
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and  assessed  thereon  for  the  year  1877,  and 
that  the  comptroller  became  the  purchaser 
of  a  certain  described  tract,  (embradng  the 
land  Involved  In  this  snit,)  for  a  mentioned 
sum.  After  the  description  of  the  land  sold, 
the  deed  recites  the  following,  viz.:  "As- 
sessed to  H.  F.  and  J.  W.  Lucas,  which 
said  sum  was  the  whole  amount  of  taxes  due 
and  unpaid  on  said  tract  of  land  for  the 
year  aforesaid,  together  with  the  Interest 
and  costs  due  thereon,  and  the  charges  of 
such  sale."  It  Is  evident  that  the  assess- 
ment to  the  Liucases  mentioned  in  the  deed 
is  of  the  land  described  therein,  and  for  the 
year  18T7,  and  the  rejection  of  the  deed  of- 
fered by  ^defendant  for  the  reason  that  It 
was  not  shown  that  the  land  was  assessed  to 
H.  F.  and  J.  W.  Lucas  in  1877  cannot  be 
sustained. 

It  is  further  Insisted  that  as  the  evidence 
showed  a  conveyance  of  the  land  to  H.  F. 
and  J.  W.  Lucas  in  1869,  and  that  they 
claimed  to  own  it  until  1882,  when  they  sold 
it  to  the  Florida  Savings  Bank  &  Real-Es- 
tate Exchange,  an  assessment  to  them  In 
1877  was  proper  and  legal.  The  tax  deed 
to  Graeley,  recorded  in  June,  1875,  was 
prima  fade  evidence  of  title  in  him,  and, 
without  evidence  to  Impeach  it,  divested  all 
the  title  out  of  the  Lucases  acquired  by  the 
conveyance  to  them  in  1889.  After  the  re- 
cording of  Greeley's  tax  deed  in  1875,  the 
record  evidence  then  was  that  he  was  own- 
er; and,  as  the  Lucases  were  not  in  posses- 
sion, the  land  could  not,  on  this  showing, 
have  been  legally  assessed  to  them.  The 
deed  offered  by  defendant  would  have  fur- 
nished prima  facie  evidence  that  the  re- 
corded title  of  the  Lucases  had  been  ex- 
tinguished, and  a  claim  of  ownership  of  the 
land,  without  avoiding  In  some  way  the  tax 
deed,  would  not  have  made  them  owners. 
Conceding  the  prima  facie  validity  of  the  tax 
deed  to  Greeley,  he  was  owner  in  1877,  and 
not  the  Lucases. 

Another  objection  to  the  introduction  of 
the  deed  Is  that  no  evidence  was  introduced 
to  show  that  Greeley  still  owned  the  land 
under  the  tax  deed  issued  to  him  In  1875, 
and,  tor  aught  that  appeared,  he  may  have 
quitclaimed  it  back  to  the  Lucases  before 
1877.  In  order  to  show  that  Greeley,  and 
not  the  Lucases,  owned  the  land  in  1877, 
the  tax  deed  to  Greeley  issued  in  June,  1875, 
was  offered  in  evidence.  If  the  title  was 
vested  in  Greeley  in  June,  1875,  it  remained 
In  him  until  divested  in  some  way  recognized 
by  law,  and,  in  the  absence  of  any  showing 
to  the  contrary,  would  still  be  in  him  in 
1877.  Hewitt  v.  Butterfleld,  52  Wis.  384,  9 
N.  W.  15.  Counsel  for  appellees  say:  "This 
deed  cannot  be  said  to  be  admissible  as  tend- 
ing to  prove  ownraship  In  Greeley,  because 
the  court  only  ruled  it  out  when  defend- 
ant below  admitted  that  was  all  the  evi- 
dence he  had  to  offer;  and  said  tax  deed  to 
Greeley  alone,  or  considered  with  the  testi- 
mony offered,   was  not  admissible."     What 


more  was  necessary  to  show  title  in  Greeley 
in  1877  than  to  introduce  a  deed  vesting  the 
title  in  him  prior  to  that  date?  The  court 
cannot  assume,  in  the  absence  of  any  show- 
ing, that  Greeley  reconveyed  the  land  to  the 
Lucases,  or  any  one  else,  betore  1877;  and, 
if  such  was  the  case,  It  was  the  place  of 
plantlffs  to  have  inquired  into  it,  and  made 
it  appear.  The  tax  deed  being  prima  facie 
evidence  of  title  in  Greeley  in  June,  1875, 
defendant  had  a  right  to  rely  upon  it  as 
prima  fade  evidence  of  title  in  him  in  1877, 
and  there  is  no  force  in  the  objection  stated. 

Another  objection  is  that  defendant  and 
plaintiffs  claim  title  through  and  undn*  the 
same  source  of  title,  and  that  defendant  can- 
not be  p^nnitted  to  show  title  in  a  third 
party.  This  contentloa  is  based  upon  the 
evidence  of  Greeley  that  the  Lucases  claimed 
to  own  the  land  in  controversy  in  1882,  when 
they  sold  it  to  the  Florida  Savings  Bank  & 
Real-Estate  Exchange,  and  that  the  bank 
sold  it  to  Cash,  of  whose  estate  defendant  is 
administrator.  It  is  true,  Greeley  testified 
that  the  Lucases  claimed  to  own  the  land 
down  to  1882,  when  they  sold  it  to  the  Flori- 
da Savings  Bank  &  Real-Estate  Exchange,' 
and  that  Allen  Cash  acquired  title  from  the 
bank,  but  this  does  not  show  that  the  de- 
fendant was  defending  on  the  title  derived 
from  the  Lucases  through  the  bank.  He  did 
not  offer  any  deeds  of  conveyance  und«:  this 
source  of  title,  and  was  content  to  rely  upon  the 
tax  deed  to  Greeley  to  defeat  the  plaintiffs' 
deed.  We  do  not  concede  that,  where  both 
parties  in  an  action  of  ejectment  claim  un- 
do* the  state  through  successive  tax  titles, 
either  would  be  preduded  from  denying  the 
validity  of  the  other's  deed.  But,  without 
deciding  this,  we  have  presented  by  the  rec- 
ord the  case  of  a  defendant  in  possession 
seeking  to  defeat  a  recovery  against  him, 
based  on  a  tax  title,  by  showing  that  the 
assessment  upon  which  the  tax  deed  rests 
was  illegal;  and,  if  be  can  accomplish  this, 
plaintiffs'  deed  was  void,  and  they  were  not 
entitled  to  recover.  The  tax  deed  offered 
by  defendant  embraced  the  land  in  contro- 
versy, was  in  compliance  with  the  statute, 
and  was  made  prima  fade  evidence  of  title 
in  Greeley  at  the  time  of  the  assessment  in 
1877.  The  land  was  assessed  to  the  Lucases, 
and  it  was  shown  that  they  were  not  at  the 
time  of  the  assessment  in  possession,  and 
we  think  that  the  court  erred  in  excluding 
the  deed  offered  by  the  defendant. 

It  is  further  objected  by  counsel  for 
appellees  that  the  tax  deed  offered  by  de- 
fendant below  should  have  been  executed 
by  Edwin  HIgglns  as  clerk  of  the  drcult 
court  of  Duval  coimty,  under  the  seal  of  that 
court,  and  not  as  county  clerk,  with  the  seal 
of  the  county  court  attached.  It  Is  insisted 
by  appellant's  counsel  that  this  objection 
was  not  raised  in  the  trial  court,  and  cannot 
be  made  here.  It  does  not  appear  that  the 
objections  made  In  the  circuit  court,  and  the 
rulings  of  the  court  tho'eon,  rejecting  the 
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deed,  faidnde  tbe  one  Jtst  mentioned;  but, 
waiving  the  point  as  to  the  right  of  plain- 
tiffs to  raise  the  objection  here,  we  think  It 
cannot  be  sustained.  The  act  nnder  which 
defendant's  deed  was  executed  prorldes  that 
It  Shall  be  executed  by  the  county  clerk,  with 
tiie  seal  of  the  county  court  affixed,  and  in 
this  respect  It  was  In  compliance  with  the 
statute.  The  county  derk  and  circuit  clerk 
were  one  and  the  same  officer,  under  the  con- 
stitution of  1868,  and  he  Is  the  officer  re- 
fared  to  In  the  act  of  1872  as  the  one  to 
make  the  deed.  Sams  v.  King,  18  Fla.  S67. 
The  county  court  has  a  seal,  and,  under  the 
former  constitution  of  18G8,  the  circuit  derk 
was  also  clerk  of  the  county  court.  Stock- 
ton T.  Powell.  29  Fla.  1,  10  South.  688.  A 
deed  executed  by  this  officer  as  drcult  derk 
was  held  to  be  good  In  the  case  of  Sams  r. 
King,  and  any  substantial  compliance  with 
the  statutory  form  will  be  sufficient.  But 
the  authorltlee  are  uniform  that,  where  the 
legislature  has  prescribed  the  form  of  a  deed, 
a  compliance  with  It  must  be  held  good;  and, 
this  being  the  case,  the  objection  raised  can- 
not be  sustained.  Cooley,  Tax'n,  615;  Black, 
-  Tax  TlUes.  |  211;  BeU  t.  Gordon,  55  Miss.  45. 
The  court  erred  In  refusing  to  permit  de- 
fendant to  Introduce  the  tax  deed  to  3.  O. 
Oredey,  and  for  this  ruling  the  judgment 
must  be  reversed,  for  s  new  trial,  and  It  Is 
so  ordered. 

(U  Fla.  112} 

PENSACOLA  GAS  CO.  T.  PROVISIONAI* 
MUNICIPALITY  OF  PEXSACOLA. 

(Supreme  Court  of  Florida.     Feb.  20.  18M.) 

MUXICIPAL  COKPOIUTIONg  — OKAHT  OV  FR4KCHIBS 
TO  OaS  CoMPAItT  —  SPBOiriO    PsaPOBMAMOa  — 

EqniTJkBLB  Jurisdiction. 

1.  The  right  to  supply  a  city  and  its  Inhabit- 
ant* with  gas  by  the  use  of  pipes  laid  in  the 
public  streets  is  a  franchise,  ana  the  service  per- 
formed as  a  consideration  for  the  grant  of  such 
a  franchise  is  of  a  public  nature.  Where  the 
power  to  grant  sncn  a  franchise  Is  conferred 
upon  a  mnnicipal  corporation,  it  belongs  to  those 
held  in  trust  for  the  public,  and  such  grants 
from  the  city  should  be  strictly  construed  ■■ 
against  the  grantees, 

2.  Tlie  contrnct  as  it  exists  between  the 
municipality  of  Pensacola  and  the  Pensacola 
Gas  Company,  and  contained  in  an  ordinance 
passed  by  the  city  of  Pensacola  In  November, 
1882,  an  agreement  entered  into  between  the 
provisional  municipality  and  the  gas  company  in 
Angnst,  1885,  and  an  ordinance  passed  by  the 
provisional  municipality  In  May,  1891,  all  of 
which  are  set  out  in  tiie  record  in  this  cause, 
constmed  to  Impose  upon  the  gas  company  the 
duty  of  supplying  the  municipality  with  gas  for 
pabiic  purposes  as  the  public  necessities  require, 
and  also  to  furnish  the  necessary  pipes  for  con- 
ducting the  gas  to  be  supplied,  and  to  erect  the 
necessary  street  lamps,  with  the  bamers  speci- 
fied, and  light,  clean,  and  extinguish  them  for 
the  period  mentioned  in  the  said  contract,  upon 
a  compliance  with  the  terms  thereof  on  the  part 
of  the  municipality. 

a.  The  enforcement  of  the  specific  execution 
of  a  contract  in  a  court  of  eqnity  is  not  a  mat- 
ter of  strict  legal  right,  but  rests  in  the  sound 
discretion  of  the  court. 

4.  It  is  incumbent  upon  him  who  seeks  In  a 
sonrt  of  equity  the  specific  enforcement  of  a 


contract  to  show  that  he  has  done,  or  ofFered  to 
do,  or  Is  then  ready  and  willing  to  do,  all  the 
essential  and  material  acts  required  of  him  by 
the  agreement  at  the  time  of  commencing  his 
suit,  and  also  that  he  is  ready  and  willing  to  do 
all  such  acta  as  shall  be  required  of  him  in  Che 
spedfio  execution  of  the  contract,  according  to 
its  terms. 

(SyUabns  by  tb«  Court) 

Appeal  fh>m  drcult  cotirt,  SscamUa  comt- 
ty;   W.  D.  Barnes,  Judge. 

Bill  by  the  provisional  mnnidpallty  at 
Pensacola  against  the  Pensacola  Gas  Com- 
pany for  spedflc  performance  of  a  contract. 
There  was  decree  for  complainant,  and  de- 
fendant appeals.     Reversed. 

The  other  facts  fully  appear  In  the  foUow- 
Ing  statement  by  MABRT,  J.: 

The  provisional  munldpallty  of  Pensacola 
filed  a  bill  In  the  drcult  court  of  Escambia 
county  against  the  Pensacola  Gas  Com- 
pany to  compd  the  specific  p^'formance  of 
an  alleged  duty  on  the  part  of  the  gas  com- 
pany, growing  out  of  contract,  to  erect  pub- 
lic gas  lamps  at  such  public  places  in  the 
municipality  as  It  should  require. 

The  dty  of  Pensacola,  predecessor  of  the 
provlslMial  munldpallty,  by  ordinance  pass- 
ed November  18,  1882,  granted  to  Francis 
Walsh,  bis  associates,  successors,  and  assigns, 
as  Individuals,  or  as  a  body  corporate,  under 
the  name  of  the  Pensacola  Gas  Company, 
the  exduSlve  privilege,  for  the  term  of  SO 
years  from  the  passage  of  the  ordinance, 
of  erecting  gas  works  In  said  city,  and  to 
use  the  streets,  alleyways,  and  public  grounds 
therectf  for  the  purpose  of  putting  down 
tha«ln  pipes  to  be  used  In  conveying  gas 
toe  the  use  of  said  dty  and  Its  inhabitants. 
In  the  second  section  of  this  ordinance  It 
was  provided  that.  In  consideration  of  the 
privileges  granted,  Walsh  and  his  associates, 
as  Individuals,  or  as  a  body  corporate,  should 
commence  the  construction  of  said  gas  works 
within  four  months  from  the  date  of  the 
ordinance,  and  complete  the  same  within 
eight  months  from  the  date  of  commence- 
ment, together  with  the  laying  down  of 
such  pipe  as  should  be  necessary  for  use 
In  the  business  and  Inhabited  parts  of  the 
dty.  The  third  section  enacts  that,  as  a 
fab:  consideration  fcsr  the  privileges  grant- 
ed, Walsh  and  his  assodates  shall  be  re- 
quired to  fiurnlsh  the  citizens  with  gas  of 
good  quality  at  a  rate  not  to  exceed  $3  per 
1,000  cubic  feet,  and  to  the  dty  for  public 
uses,  as  required,  at  a  rate  not  to  exceed 
$2.75  per  1,000  cubic  feet  Provision  Is  made 
against  a  temporary  failure  to  perform  con- 
ditions of  ordinance  on  account  of  acddent 
or  other  causes  not  within  htmaan  control, 
but  It  Is  not  necessary  to  refo:  to  It  The 
fifth  section  ordained  that  all  excavations 
of  streets,  alleyways,  and  othn-  grounds 
should  be  made  with  the  least  possible  In- 
convenience to  the  public,  and  that  the  said 
streets,  alleyways,  and  grounds  should  be 
left  In  as  good  condition  as  before  putting 
down  the  plp& 
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b  ATignst,  1885,  the  piOTlslonal  mnnldpal' 
ity  of  Pensacola  and  the  Fensacola  Gas  Com- 
pany entered  Into  an  agreement  as  follows, 
Yiz.:  "For  and  In  consideration  of  the  core- 
oant  and  agreements  hereinafter  mentioned, 
the  said  Pensacola  Qas  Company  agrees  to 
fmrnlsb  the  said  city  of  Pensacola  with  a  num- 
ber of  street  lamps,  not  to  exceed  187,  the 
said  gas  company  to  light,  extinguish,  (dean, 
and  Iceep  in  good  repair  said  lamps  without 
any  charge  to  the  said  city.  The  said  lamps  to 
be  supplied  with  gaslights  as  follows:  87 
lamps  to  be  provided  with  a  14-candle  burner, 
to  furnish  a  14-candle  light  under  the  average 
pressure  carried  on  the  mains;  100  of  said 
lamps  to  be  provided  with  a  10-candle  burn- 
er, with  like  pressure.  The  said  lamps  to 
be  lighted  and  extlngnlBhed  according  to  a 
schedule  made  to  follow  the  moon  as  fol- 
lows." The  times  for  lighting  and  extin- 
guishing the  lamps  are  mentioned,  and  the 
contract  continues  as  follows,  viz.:  "For 
which  light  so  furnished  the  said  city  is  to 
pay  said  gaa  company  for  each  and  every 
light  the  sum  of  $1.66%  per  month,  which 
said  sum  shall  be  due  and  payable  at  the 
end  of  each  month  respectively."  It  was 
also  provided  in  the  contract  that  the  city 
should  have  the  privilege  of  having  the 
lamps  lighted  by  the  gas  company  at  any 
time  not  included  In  the  schedule  mention- 
ed, and  for  such  extra  time  the  city  was  to 
pay  the  gas  company  at  the  end  of  each 
month.  This  contract  by  its  t^ms  was  to 
take  efFect  and  be  in  force  from  the  19th  day 
of  June,  1885,  to  the  19th  day  of  June,  1886. 
In  May,  1891,  the  provisional  municipality 
passed  the  following  ordinance,  viz.: 
"An  wdlnance  to  effect  a  settlement  of  the 
claims  of  the  Pensacola  Gas  Company 
against  the  city  of  Pensacola,  to  estaUish 
the  price  of  gas,  and  to  provide  for  pub- 
lic gas  lamps  for  the  period  of  ten  years 
from  January  1st,  1891,  and  to  extend  the 
term  of  the  rights  and  privileges  granted 
to  the  Pensacola  Gas  Company. 
"Whereas  the  city  of  Pensacola  is  indebt- 
ed to  the  Pensacola  Qas  Company  for  car- 
tain  Judgments  at  their  face  value  of  $4,- 
414.11,  making,  with  Interest  to  January  1st, 
1891,  the  sum  of  $6,200.50,  and  desires  to 
obtain  a  settlement  thereof,  and  also  de- 
sires to  contract  with  said  Pensacola  Gas 
ComiHmy  for  the  lighting  of  public  gas  street 
lamps  tot  a  period  of  ten  years  from  Janu- 
ary 1st,  1891,  at  a  less  rate  than  is  now 
paid  for  street  lamps; 

"And  whereas  the  Pensacola  Gas  Com- 
pany, a  corpcH«.ti(Mi  organized  under  the 
laws  of  the  state  of  Florida,  and  Invested 
wltli  the  right  to  furnish  gas  to  the  city  of 
Pensacola  until  November  ISth,  1912,  is 
ready  and  willing  to  make  the  settlement  in 
satisfaction  of  its  claim  against  the  said 
cit7  of  Pensacola  as  recited  above^  and  also 
to  reduce  the  price  of  said  public  gas  street 
lamps  in  accordance  with  the  terms  of  this 
ordinance,  and  to  a«ree  to  furnish  gas  at 


the  price  herein  named  for  a  pMod  of  ten 
years  from  January  1st,  1891,  provided  the 
rights  and  privileges  vested  in  it  shall  be 
extended  for  a  period  of  fifty  years  from 
the  first  day  of  January,  1891: 

"Section  1.  Be  it  ordained  by  the  mayor 
and  dty  council  of  the  dty  of  Pensacola: 
That  said  Pensacola  Gas  Company  may 
charge  a  net  price  for  gas  to  consumers  (ex- 
c^t  for  public  gas  street  lamps)  of  not  ex- 
ceeding at  the  rate  or  equivalent  of  dgjit- 
tenths  of  one  cent  per  hour  for  a  fonrteen- 
candle  power  light  during  a  period  of  ten 
years  from  January  Ist,  1891,  and  shall  not 
daring  said  period  diarge  at  a  higher  rate 
for  gas  except  as  provided  in  section  4,  bnt 
shall  charge  this  rate  on  gas  not  below 
fourteen-candle  power,  the  quality  to  be 
determined  by  the  tester  in  clerk's  c^ce; 
provided,  said  gas  company  will  relinquish 
Judgment  and  discharge  said  daim  for  |6,- 
200.50  against  said  city  of  Pmsacola,  and 
will  on  accepting  this  ordinance  cause  the 
said  Judgment  to  be  marked  satisfied  of  rec- 
ord; and  provided  further,  that  said  gas 
company  shall  not  during  said  period  of  ten 
years  diarge  said  dty  of  Pensacola  a  higher 
price  than  $18.00  per  annum  for  each  pub- 
lic gas  street  lamp  of  the  same  efficiency  as 
the  prnsent  service,  Induding  famishing  gas 
to,  lighting,  deanlng,  extinguishing  and  re- 
pairing. Said  lamps  to  be  lighted  and  kept 
lit,  gas  company  to  be  diarged  pro  rata  toe 
time  the  lamps  are  not  lighted,  and  service 
to  be  rendered  upon  the  same  terms  and 
conditlcms  in  all  other  respects  as  set  out 
in  a  certain  contract  made  between  said  dty 
and  said  gas  company  dated  the  15th  day  c^ 
August,  1885,  and  the  lamxw  to  be  furnished 
with  burners  of  the  sizes  named  in  said 
contract  Said  dty  shall  pay  therefor  the 
price  herein  named,  and  shall  not  during 
said  period  of  ten  years  contract  with  any 
other  person  or  cc^poratlon  for  gas  for  street 
lamps.  Payments  tor  street  lamp  service 
shall  be  made  to  the  company  by  the  city 
monthly.  Said  lamps  to  numb»  not  less 
than  160. 

"Sec.  2.  From  and  after  November  13th, 
1912,  and  until  January  1st,  1941,  the  Poi- 
sacola  Gas  Company  shall  have  and  eaiay 
all  the  rights  and  privileges  theretofore 
granted  to  it  by  the  city  of  Pensacola,  ex- 
cepting that  from  and  after  November  13th, 
1912,  the  rights  and  privileges  of  said  com- 
pany shall  no  longer  be  exdusive,  but  such 
rights  and  privileges  shall  be  subject  to  the 
terms  and  provisions  of  all  regulating  or- 
dinances of  the  dty  of  Pensacola,  to  which 
said  company  is  now  subject. 

"Sec.  3.  Be  It  further  wdained:  Tliat 
within  30  days  from  the  date  of  the  pas- 
sage of  this  ordinance  said  company  shall 
file  in  the  oSce  of  the  dty  clerk  its  written 
acceptance,  under  seal,  of  the  terms  hereof; 
and  that  upon  the  filing  of  sncb  acceptance 
this  ordinance  and  such  acceptance  shall 
constitute  a  contract  binding  upon  the  dty 
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of  Pensacola  and  the  Pensacola  Gas  Com- 
pany. 

"Sea  4.  That  the  aald  Pensacola  Gas  Com- 
pany may  charge  a  net  price  for  gas  to  con- 
snm^ti  (except  for  public  gas  and  street 
lamps)  of  not  exceeding  at  the  rate  or  equiv- 
alent of  eight-tenths  of  one  cent  per  hour 
for  a  14-candIe  power  light  for  all  gas  for 
which  payment  Is  made  on  or  before  die 
20th  of  the  month  following  the  month  in 
which  the  gas  was  consumed.  AU  gas  paid 
for  after  such  20th  of  month  may  be  charged 
for  at  not  to  exceed  the  rate  or  equivalent 
of  nine-tenths  of  one  cent  per  hour  for  a 
14-candIe  power  light,  during  a  p«:iod  of 
ten  years  from  January  1st,  1801,  and  shall 
not  during  said  paiod  charge  at  a  higher 
rate  for  gas. 

"Sec.  5.  Nothing  in  this  (ordinance  con- 
tained diall  impair,  modify  or  change  any 
rights  or  privileges  heretofore  acquired  by 
or  granted  to  said  Pensacito  Gas  Company, 
except  as  hereinbefore  specifically  set  out." 

Within  the  time  allowed,  the  gas  com- 
pany filed  a  written  acceptance  ot  the  terms 
of  the  ordinance. 

1.  The  blU  alleges  (section  1)  that  the  gas 
company,  on  the  15th  day  of  August,  1885, 
entered  Into  a  CMitract  with  the  provisional 
municipality  by  which  the  former  agreed  to 
famish  the  latto:  a  number  of  public  street 
gas  lamps,  not  to  exceed  137,  and  to  light, 
extinguish,  clean,  and  keep  them  In  good  re- 
pair, without  charge  to  the  city,  and  to  fur- 
nish gas  at  a  price  fixed  In  the  agreement, 
a  copy  of  which  is  filed  with  the  bill,  and 
being  the  agreement  of  August,  1885,  above 
set  fcH-th. 

2.  That  said  contract  expired  June  19, 
1886,  but  the  gas  company  continued  there- 
after to  furnish  gas  to  the  city  at  the  rate 
fixed  In  the  contract,  and  for  such  perform- 
ance erected  upon  the  demand  of  the  city, 
at  points  Indicated  by  it,  from  time  to  time, 
a  number  of  public  street  gas  lamps  in  ex- 
cess of  the  137  fixed  in  the  contract,  and 
maintained,  lighted,  extinguished,  cleaned, 
and  repaired  ail,  without  charge  to,  ac  de- 
mand of  payment  from,  the  city. 

a  That  on  the  day  of  May,  1891, 

the  gas  company  entered  into  another  con- 
tract to  furnish  gas  to  the  city  for  a  period 
of  10  years,  and  providing  therein  for  lamps 
not  to  number  less  than  160,  and  for  a  serv- 
ice by  the  company  in  all  resi>ects  other  than 
as  therein  provided,  as  set  out  in  the  con- 
tract of  August,  1885.  The  contract  of  May, 
1891,  is  set  out  supra. 

4.  That  under  the  contract  of  May,  1891, 
the  gas  company  has  from  time  to  time,  up- 
on demand  of  the  dty,  erected  at  points  in- 
dicated by  it,  and  without  charge  or  de- 
mand of  payment,  a  number  of  public  street 
gas  lamps  in  excess  of  160,  and  has  main- 
tained, lighted,  extinguished,  cleaned,  and 
repaired  the  same. 

5.  That  now,  although  the  city  has  direct- 
ed the  gas  company  to  erect  and  furnish  gas 


through  certain  public  street  lamps  for  tibe 
use  of  the  public  In  the  city,  and  although  the 
locations  upon  which  such  erections  have 
been  ordered  are  upon  streets  and  places 
where  the  needs  of  the  population  ot  the 
dty  require  that  public  street  lamps  should 
be  located,  the  gas  company  has  refused,  and 
still  refuses,  to  erect  public  street  lamps  in 
said  city  unless  It  pays  the  cost  of  erecting 
such  lamps,  and  the  cost  of  pipes,  and  other 
expenses  inddent  to  the  connection  of  such 
lamps  with  the  mains  of  the  company. 

6.  And  that  the  city  has  refused  to  pay 
said  sums,  and  the  gas  company  still  per- 
sists in  its  refusal,  and  said  localities  are 
without  public  street  lights,  and,  under  the 
terms  of  the  contract  with  the  defendant, 
must  remain  so  for  a  long  period  of  time. 

The  special  prayer  of  the  bill  is  that  the 
gas  company  be  decreed  to  perform  Its  said 
contract,  made  in  May,  1891,  by  erecting 
public  street  gas  lamps  at  such  public  places 
in  said  city  as  it  may  determine  to  require, 
without  cost  or  expense  In  the  erection  of 
said  lamps,  or  in  connecting  them  with  the 
mains  of  the  company,  and  by  furnishing 
gas  in  accordance  with  its  contract,  and  that 
the  said  company.  Its  ofiScers,  agents,  and 
servants,  be  enjoined  from  refusing  to  erect 
and  maintain  said  lamps,  and  to  furnish  gas 
through  them. 

A  demurrer  to  this  bill,  on  the  ground  that 
it  was  insufficient  in  law,  in  that  it  does  not 
show  that  the  gas  company  has  failed  to 
comply  with  the  contract  attached  as  Ex- 
hibit A,  was  overruled,  and  afterwards  the 
city  amended  its  bill  by  adding  another  sec- 
tion, numbered  7,  and  alleging  that  the  gas 
company  was  exercising  its  franchises  and 
privileges  within  the  limits  of  the  city  by 
virtue  of  an  ordinance  passed  by  the  city  of 
Pensacola  on  November  13,  1882.  a  copy  of 
which  is  attached  as  an  exhibit.  This  or- 
dinance is  the  same  as  that  set  out  in  the 
first  part  of  this  statement 

The  gas  company  answered,  and  alleged 
that  the  facts  set  forth  in  the  bill  do  not  en- 
title the  dty  to  relief  In  equity,  and  advan- 
tage of  this  allegation  is  dalmed.  as  if  de- 
murrer bad  been  interposed.  The  allega- 
tions in  the  first  and  third  sections  of  the 
bill  are  admitted,  and  those  in  the  seventh 
are  not  denied.  As  to  the  allegations  in 
the  second  section  of  the  bill,  it  is  admitted 
that,  upon  the  expiration  of  the  contract,  (of 
August  15,  1885,)  the  gas  company  contin- 
ued to  furnish  gas  for  the  street  lamps,  and 
continued  to  clean,  repair,  light,  and  extin- 
guish the  same,  at  the  price,  and  upon  the 
terms  and  conditions  as  to  service,  as  set 
forth  in  said  contract,  up  to  May  7,  1891; 
but  the  allegation  in  this  section  that  the 
gas  company  erected,  without  charge  to  the 
dty,  a  numt>er  of  public  street  lamps  in  ex- 
cess of  137,  is  denied.  It  is  alleged  that 
the  gas  company  charged  the  dty  toe  the 
erection  of  each  and  every  public  street  gas 
lamp  in  excess  of  137,  and  that  the  dty  ac- 
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qnlesced  therein,  and  in  sach  acquiescence 
the  city  acted  In  accordance  with  the  gas 
comi>any'8  tmderstanding  of  the  contractual 
relations  existing  between  the  parties,  as  set 
forth  In  the  bill  and  exhibits.  It  is  denied 
that  the  gas  company  erected,  without 
charge  to,  or  demand  of  payment  from,  the 
city,  a  nnmber  of  public  street  lamps  In  ex- 
cess of  160,  as  alleged  in  the  fourth  section 
of  the  bill.  It  is  admitted  that  the  gas  com- 
pany did  furnish  gas,  and  light,  extinguish, 
and  clean,  under  the  tmns  of  the  contract 
made  in  May,  1891,  but  it  is  averred  that 
the  gas  company  charged  the  city  for  the 
erection  of  each  and  every  public  street 
lamp  in  excess  of  137,  and  the  city  acqui- 
esced therein.  In  answer  to  the  fifth  sec- 
tion, it  is  alleged  that  the  gas  company  Is 
ready,  able,  and  willing  to  erect  any  num- 
ber of  public  street  gas  lamps  at  such  points 
as  may  be  designated  by  the  city,  provided 
it  will  pay  for  the  erection  of  the  same;  or, 
it  the  city  will  pay  the  gas  company,  for  gas 
famished  to  the  lamps,  such  reasonable  sum 
as  will  enable  the  company  to  erect  such 
lamps  at  its  own  expense.  It  Is  also  al- 
leged that  the  gas  company,  from  time  to 
time  before  the  filing  of  the  bill,  had  ren- 
dered to  the  city  accounts  for  gas  furnished, 
and  toe  public  street  lamps  aected  In  excess 
of  137;  that  the  accounts  were  itemized, 
showing  that  the  gas  company  charged  for 
the  erection  of  lamps  In  excess  of  137,  and 
the  dty  never  complained  of,  or  objected  to, 
the  accounts;  also,  that  the  city  has  from 
time  to  time  made  payments  to  the  gas  com- 
pany In  settlement  of  the  indebtedness  evi- 
denced by  said  accounts,  and  said  payments 
were  applied  by  the  gas  company  to  the  set- 
tlement of  said  accounts.  Further,  that  the 
points  Indicated  by  the  city  for  the  erection 
of  street  gas  lamps  are  so  situated  as  to  re- 
quire an  extension  of  the  company's  mains 
Into  localities  where  It  would  not  have  other 
customers  for  its  gas,  and  that  it  would  be  a 
continuing  loss  and  hardship  upon  It,  if 
forced  to  erect  public  street  lamps  as  prayed 
for  In  the  bill;  that  It  was  not  contemplated, 
when  the  gas  company  contracted  with  the 
city,  that  public  street  gas  lamps  should  be 
erected  at  points  where  there  were  no  other 
customers  of  gas.  It  is  further  alleged  that 
the  gas  company  had  fully  complied  with 
the  terms  and  conditions  of  the  contract  of 
May  7,  1891,  but  that  the  dty  was,  at  the 
time  of  filing  the  bill,  and  still  is,  indebted 
to  the  gas  company  for  gas  furnished,  and 
that  said  indebtedness  Is  due  and  unpaid. 
It  is  denied  that  the  localities  referred  to  in 
the  sixth  section  of  the  bill  must  remain  for 
a  long  iierlod  without  public  street  lamps, 
under  the  contract  as  alleged.  It  is  averred 
that  the  dty  has  a  full  and  adequate  remedy 
at  law.  The  defendant  gas  company  fur- 
ther alleges  that  In  accepting  the  ordinance 
of  May,  1801,  as  a  binding  contract  on  both 
parties,  the  gas  company  did  not  intend  to 
contract   for   the  erection  of  public   street 


lamps  in  excess  of  137  free  of  charge  to  the 
city,  and  that  the  gas  company  understood 
said  contract  was  entered  into  to  regulate 
the  price  and  quality  of  gaa  to  be  fm-nlshed 
the  city  and  the  citizens  thereof,  and  tor  the 
lighting  and  service  of  said  street  lamps; 
that  the  gas  company  has  so  construed  said 
contract,  and  charged  the  city  for  the  erec- 
tion of  each  and  every  public  street  lamp  in 
excess  of  137,  and,  so  far  as  the  company 
knows,  the  dty  had  acquiesced  in  such  con- 
struction up  to  the  time  of  filing  the  bill. 

A  general  replication  was  filed,  testimony 
taken,  and  a  final  decree  rendered,  requiring 
the  gas  company  to  specifically  perform  its 
contract  of  May  7,  1891,  by  furnishing  and 
erecting  public  street  gas  lamps  at  such  pub- 
lic places  in  the  munldpality  of  Pensacola 
as  it  may  have  designated  and  required  up 
to  the  filing  of  the  bill,  and  without  cost  or 
expense  to  the  dty  in  the  erection  of  said 
lamps,  or  the  connection  of  them  with  the 
gas  mains  of  the  gas  company,  and  also  by 
furnishing  gas  to  said  lamps  In  accordance 
with  said  contract  The  gas  company,  its 
officers,  agents,  and  savants,  were  also  en- 
joined from  refusing  to  erect,  at  the  expense 
of  the  company,  said  lamps,  and  to  furnish 
them  with  gas.  The  gas  company  has  ap- 
pealed. 

Hunt  Ghipley,  for  appellant  J.  Emmet 
Wolfe,  tor  appellee. 

MABRT,  J.,  (after  stating  the  facts.)  The 
errors  assigned  on  this  appcaJl  are  the  over- 
ruling the  demurrer  to  the  bill  of  complaint, 
and  the  rendition  of  the  final  decree  against 
appellant 

After  the  demurrer  to  the  bill  as  original- 
ly filed  was  overruled,  complainant  amended 
by  adding  a  paragraph  to  the  bill,  alleging 
that  the  defendant  gas  company  was  exer- 
cising its  franchises  and  privileges  In  the 
city  of  Pensacola  by  vhrtue  of  the  munidpal 
ordinance  passed  November  13,  1882;  and 
issue  was  joined,  and  the  case  disposed  of, 
in  the  circuit  court,  on  the  amended  bill. 
The  case  will  be  considered  here  as  present- 
ed by  the  amended  bill  and  the  Issues  raised 
thereon.  In  the  answer  to  the  amended  bill, 
the  defendant  gas  company  reserved  the  ben- 
efit of  a  demurrer  thereto,  on  the  ground 
that  the  facts  alleged  did  not  entitle  com- 
plainant to  any  relief  in  equity. 

It  is  Insisted  by  counsel  for  appellant  that 
the  contract  sought  to  be  spedflcally  performed 
Imposes  no  obligation  upon  the  gas  company 
to  furnish  gas  lamps  in  excess  of  137  at  its 
own  expoise.  The  bill  alleges  that  the  gas 
company  has  refused,  and  still  refuses,  to 
erect  public  street  lamps  In  said  city  at  points 
required,  unless  It  pays  the  gas  company  the 
cost  of  erecting  such  lamps,  and  the  cost  of 
pipes,  and  other  expenses  Inddent  to  the  con- 
nection of  such  lamps  with  the  mains  of 
the  company.  In  answer  to  this  allegation, 
the  gas  company  alleges  that  it  Is  ready. 
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able,  and  wfQlng  to  erect  nnj  number  of 
public  street  lamps  at  such  points  as  may 
be  designated  by  the  city,  provided  it  will 
pay  for  erecting  the  same,  or  will  pay  the 
gas  company  for  gas  furnished  to  the  lamps, 
such  reasonable  sum  as  will  enable  the  com- 
pany to  erect  such  lamps  at  its  own  expense. 
It  is  also  alleged  that  the  points  Indicated 
by  the  city  for  the  erection  of  street  lamps 
are  so  situated  as  to  require  an  extension  of 
the  company's  mains  into  localities  where  it 
would  not  have  other  customers  for  gas,  and 
that  it  would  be  a  continuing  loss  and  hard- 
ship if  forced  to  erect  street  lamps  as  prayed 
for  in  the  bill;  and,  further,  that  It  was  not 
contemplated,  when  the  gas  company  con- 
tracted with  the  city,  that  street  gas  lamps 
should  be  erected  at  points  where  there  were 
no  other  customws  of  gas,  and  that  the  com- 
pany did  not  intend  to  contract  for  the  erec- 
tion, at  its  cost,  of  more  than  137  street 
lamps. 

It  beconfes  necessary,  in  the  first  place, 
for  us  to  ascertain  what  is  the  contract,  as 
weU  as  Its  meaning,  alleged  to  exist  between 
the  parties  in  reference  to  the  subject-mat- 
ter of  this  suit.  The  contract,  according  to 
the  allegations  of  the  amended  bill,  is  con- 
tained In  the  ordinance  passed  by  the  city 
of  Pensacola  on  the  13th  of  November,  1882, 
the  contract  between  the  provisional  munici- 
pality and  the  gas  company  made  in  August, 
1885,  and  the  ordinance  passed  by  the  pro- 
visional municipality  in  May,  1891.  The  ex- 
istence of  the  ordinances  and  contract,  copies 
of  which  w«:e  filed  with  the  bill,  are  admit- 
ted, but  there  is  a  wide  difterence  between 
the  municipality-  and  the  gas  company  as  to 
their  proper  construction.  The  original  ordi- 
nance, passed  in  1882,  by  its  terms  granted  to 
Walsh  and  his  associates,  now  the  gas  com- 
pany, the  exclusive  privilege,  for  the  period 
of  30  years  from  its  passage,  of  erecting  gas 
worloB  in  the  city,  and  of  using  the  streets, 
alleyways,  and  public  grounds  for  putting 
down  pipe  to  convey  gas  for  the  use  of  the 
city  and  its  Inhabitants.  The  gas  worlds  were 
to  be  commenced  within  four  months  from 
the  date  of  the  ordinance,  and  completed 
within  eight  months  from  the  date  of  com- 
mencement, together  with  the  laying  down 
of  such  pipe  as  should  be  necessary  for  use  In 
the  business  and  inhabited  parts  of  the  city. 
This  requirement  as  to  laying  down  pipe  had 
reference  probably  to  the  business  and  in- 
habited parts  of  the  city  at  the  time  when 
the  gas  works  were  to  be  completed,  which 
was  eight  months  from  the  time  construc- 
tion was  commenced,  unless  further  time 
was  extended,  of  which  we  have  no  informa- 
tion. The  third  section  of  the  ordinance  re- 
quired Walsh  and  his  associates,  as  a  con- 
sideration for  the  privilege  granted,  to  famish 
the  citizens  of  the  city  with  gas  of  good  qual- 
ity at  a  rate  not  to  exceed  93  per  1.000  cubic 
feet,  and  the  city  for  public  uses,  as  re- 
quired, at  a  rate  not  to  exceed  $2.75  per  1,000 
cubic  feet    Coostming  this  requiremmt  in 


connection  with  the  exclusive  privilege  grant- 
ed to  erect  gas  works  in  the  city,  and  to  use 
the  streets  for  laying  down  pipe  to  convey 
gas  for  the  use  of  the  dty  and  Its  Inliabltants, 
Its  effect  was  to  impose  a  continuing  obliga- 
tion upon  the  gas  company  to  furnish  gas, 
for  the  prices  maitioned,  as  the  demands  of 
the  city,  for  public  use,  and  the  needs  of  its 
Inhabitants  should  require.  The  gas  was  to 
be  furnished  by  means  of  pipes,  the  cus- 
tomary way  of  supplying  gas,  to  be  laid  by 
the  gas  company,  as  Is  clearly  indicated  by 
the  exclusive  privilege  given  the  company  to 
lay  down  pipe  in  the  streets,  alleyways,  and 
public  grounds,  to  be  used  in  conveying  gas 
for  the  use  of  the  city  and  its  Inhabitanta.  A 
strict  construction  of  the  terms  of  this  ordi- 
nance, as  it  stands,  as  against  the  gas  com- 
pany, and  a  liberal  construction  in  favor  of 
the  granting  power,  should  obtain.  The  ri{^t 
to  supply  a  dty  and  its  inhabitants  with  gas 
by  the  use  of  pipes  laid  in  the  public  streets 
Is  a  franchise  belonging  to  the  state,  and  the 
service  performed  as  a  consideration  for  the 
grant  of  such  a  franchise  is  of  a  public  na- 
ture. New  Orleans  Oas-Llght  Co.  v.  Louis- 
iana Light,  etc.,  Co.,  115  U.  S.  660,  6  Sup.  Ct 
252;  LoulsvlUe  Gas  Co.  v.  Citizens'  Gas-Light 
Co.,  115  U.  S.  683,  6  Sup.  Ct  206.  If  the 
power  to  grant  such  a  franchise  be  conferred 
upon  a  munlicipal  corporation.  It  belongs  tb 
those  powers  held  by  it  in  trust  for  the  pub- 
lic, and  the  rule  Is  that  such  grants  from  a 
municipality  must  be  strictly  construed  as 
against  the  grantee,  and  this  must  guide  us 
in  construing  the  entire  contract  before  us. 
State  V.  Jacksonville  St  Ry.  Co.,  29  Fla.  590, 
10  South.  590;  Bh-mingfaam  &  P.  M.  St  Ry. 
Co.  V.  Birmingham  St  Ry.  Co.,  79  Ala.  465. 
The  original  ordinance  of  1882,  as  It  was 
passed.  Imposed  the  obligation  upon  the  gas 
company  of  furnishing  gas  of  good  quality, 
at  the  prices  therein  mentioned,  as  the  de- 
mands of  the  dty  for  public  use  required, 
and  in  order  to  accompli^  this  it  was  made 
the  duty  of  the  gas  company  to  put  down,  at 
its  expense,  the  necessary  pipe  to  convey  the 
gas.  By  the  contract  made  In  August,  188S, 
the  gas  company  agreed,  for  the  considera- 
tions therein  mentioned,  to  famish  the  dty 
with  a  number  of  street  lamps,  not  to  exceed 
137,  and  to  light  extinguish,  dean,  and  ke^ 
them  in  good  repair  without  charge  to  the 
city.  The  lights  or  bm^iers  for  the  lamps, 
as  well  as  a  schedule  of  time  for  lig^htlng  and 
extinguishing  them,  are  provided  tot  in  this 
contract  and  the  price  of  the  gas  to  the  city 
is  changed  from  so  much  per  1,000  cubic  feet 
us  in  the  ordinance  of  1882,  to  $1.06%  toe 
each  light  per  month,  payaUe  at  the  end  of 
each  month.  After  providing  that  the  gas 
company  should  furnish  street  lamps,  not  to 
exceed  137,  with  spedfied  burners,  and  that 
it  should  supply  them  with  gas,  and  It^ht  and 
extinguish  them  according  to  a  sdiedule  pre- 
scribed, the  language  of  the  contract  Is,  "for 
which  light  so  furnished  the  dty  is  to  pay 
said  gas  company  tor  each  and  every  U|^t 
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tlie  sam  of  $1.66%  per  month,"  payable  at 
tbe  end  of  each  month.  By  the  terms  of 
tbia  contract  it  waa  to  take  effect  and  be  in 
tone  from  the  19th  day  of  Jnne,  1885,  to  tbe 
19th  day  oi  June,  1886.  It  Is  shown  by  the 
record  that  tbe  gas  company  furnished  the 
187  lamps,  with  the  required  bnrners,  and  it 
Is  conceded  by  its  counsel  that  it  was  its  du- 
ty to  furnish  the  said  lamps,  supply  them 
with  gas,  clean  and  repair  them,  without 
cost  to  the  dty  otherwise  than  the  pay  of 
$1.66%  for  each  light  per  month.  It  Is  also 
shown  that,  after  the  expiration  of  the  time 
fixed  in  the  contract,  the  gas  company  con- 
tinned  to  fumlsh  gas  to  the  dty  under  the 
terms  of  the  contract  up  to  the  Ist  of  Jan- 
uary, 1891,  and  during  this  time  erected,  on 
the  demand  of  the  city,  a  number  of  street 
lamps  in  excess  of  187,  and  supplied  them 
with  gas  as  provided  in  the  contract.  The 
bill  alleges  that  this  was  done  without  charge 
or  demand  of  payment  from  the  city,  but  the 
answer,  while  it  admits  that  lamps  in  excess 
of  137  were  erected  during  that  time,  denies 
that  they  were  erected  without  charge  to 
tiie  dty.  It  Is  alleged  that  the  dty  was 
Charged  with  every  lamp  in  excess  of  187, 
and  that  Itemized  accoimts  were  rendered 
from  time  to  time  to  tiie  city  for  the  erec- 
tion of  such  lamps.  It  appears  from  the 
proof  that  in  the  general  accounts  rendered 
by  the  gas  company  to  the  dty  for  gas  fur- 
nished during  that  period  there  are  Items  for 
"St  lamp  K'ection."  One  of  these  items 
was  in  the  account  toe  1888,  and  three  in 
the  account  for  1890.  Tbe  dty  made  pay- 
ments  at  differ^it  times  to  the  gas  company 
DO.  the  accounts,  but  not  paying  In  full;  and 
It  appears  that  there  is  a  disagreement  be- 
tween them  as  to  paying  for  erecting  street 
lamps.  In  1892  the  gas  company  refused  to 
erect  any  more  lamps,  upon  the  refusal  of 
the  dty  to  pay  for  them,  and  the  dty  insti- 
tuted this  suit.  Sndi  was  tbe  business  rela- 
tion existing  between  the  dty  and  the  gas 
company  when  the  ordinance  of  May,  1891, 
was  passed.  The  title  of  this  ordinance  is: 
"To  effect  a  settlement  of  the  claims  of  the 
Pensacola  Gas  Company  against  the  dty  of 
Pensacola,  to  establish  the  price  of  gas,  and 
to  provide  for  public  gas  lamps  for  the  period 
of  ten  years  from  January  1st,  1891,  and  to 
extend  the  term  of  the  rights  and  privileges 
granted  to  the  Pensacola  Oas  Company."  As 
disclosed  by  its  title,  several  objects  were  to 
be  accomplished  by  this  wdinance.  Tbe  gas 
company  bad  obtained  Judgments  against  the 
dty  amounting,  with  interest  to  January  Ist, 
1891,  to  $6,200.50,  and  a  settlement  was  de- 
sired. The  plan,  it  seems,  for  paying  the 
Judgments,  agreed  on  by  the  dty  and  the 
gas  company,  was  for  tbe  latter  to  reduce 
the  price  of  gas  as  then  paid  for  public  use, 
so  far  as  the  dty  was  concerned,  and  to  in- 
crease It  to  private  consumers  for  a  period 
of  ten  years  from  January  1,  1891,  and  to 
ext«)d  the  term  at  the  rights  and  privileges 


granted  to  tbe  gas  company  for  50  years  from 
January  1,  1891.  The  gas  company  is  given 
the  right  to  charge  private  consumers  of  gas 
for  a  period  of  10  years  from  the  1st  day 
of  January,  1891,  a  net  price,  not  exceed- 
ing the  rate  or  equivalent  of  eight-tenths  of 
one  c&at  per  hour,  tor  a  14  candle  power 
li^t,  If  payment  be  made  on  or  before  the 
20th  day  of  the  month  following  the  one  in 
which  the  gas  was  furnished;  but,  if  not 
paid  for  within  that  time,  the  rate  or  equiva- 
lent of  not  exceeding  nine-tenths  of  one  cent 
per  hour  for .  the  candle  power  mentioned 
might  be  charged.  The  price  of  gas  to  be 
furnished  the  dty  was  not  to  exceed  $18  per 
annum  for  each  street  gas  lamp  of  the  same 
efficiency  as  the  s^rlce  performed  at  the 
passage  of  the  ordinance,  including  the  fur- 
DlshlDg  of  gas,  and  lighting,  extingiilsblng, 
deanlng,  and  repairing.  Other  provisions 
are  made  relating  to  furnishing  gas  to  the 
dty,  to  which  reference  VIU  be  made  In  an- 
other connection.  The  gas  company  was  to 
have  and  enjoy  from  and  after  November  18, 
1912,  until  January  1,  1941,  all  the  rights  and 
privileges  theretofore  granted  to  it  by  the 
dty,  except  that  after  November  18,  1912, 
its  rights  and  privileges  shall  not  be  exclu- 
sive, but  subject  to  the  terms  and  provisions 
of  regulating  (Hrdlnances  to  which'  the  com- 
pany was  then  subject  It  is  also  provided 
that  nothing  contained  in  the  ordinance  shall 
Impair,  modify,  or  chang^e  any  rights  or  priv- 
ileges theretofore  granted  to,  or  acquired 
by,  the  gas  company,  except  as  therein  spe- 
cially set  out  Considering  both  ordinances, 
as  well  as  the  contract  of  1885,  as  they  exist 
it  is  entirely  dear  that  the  gas  company  Is 
under  obligation  to  supply  the  city  with  gas 
for  public  purposes,  as  the  public  necessities 
require,  and.  In  order  to  accomplish  this,  It 
Is  the  duty  of  the  company  to  put  down  the 
necessary  pipes  at  its  own  expense.  This 
duty  was  imposed  upon  the  company  by  the 
origrlnal  ordinance,  as  we  have  seen,  and 
there  Is  nothing  In  the  CMitract  of  1885,  or 
the  subsequent  ordinance  of  1891,  to  relieve 
It  of  this  duty.  The  exclusive  privilege  giv- 
en by  the  terms  of  the  original  ordinance  of 
making  gas  In  the  dty,  and  of  using  the 
streets  for  putting  dovm  pipe  to  convey  gas 
for  the  use  of  the  dty  anu  Its  inhabitants, 
is  preserved  until  November  13,  1912,  with 
a  change  In  reference  to  the  price  to  be 
paid  for  tbe  gas.  The  requirement  under 
the  original  ordinance  was  tiiat  the  dty 
should  be  furnished  with  gas  of  good  quality 
for  public  uses  as  required;  and.  If  the  pub- 
lic needs  require  that  gas  shall  be  furnished 
In  any  parts  of  the  dty,  it  is  the  duty  of  the 
gas  company  to  lay  down  the  pipe  to  convey 
it  where  it  is  needed.  We  entertain  no 
doubt  about  the  duty  of  the  gas  company 
in  this  respect,  and  its  refusal  to  furnish 
at  Its  expense  the  necessary  pipes  to  convey 
gas  to  any  part  of  the  dty  where  tbe  public 
necessities  require  it,  upon  a  compliance  with 
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the  contract  od  tbe  part  of  the  city,  is  with- 
out excuse.  Whether  («  not  the  gas  com- 
pany is  under  obligation  to  furnish,  at  its 
expense,  the  necessary  street  lamps  and  burn- 
ers, under  tbe  contract  as  it  exists,  is  a 
question  of  more  difficulty.  There  is  no 
doubt  about  the  duty  of  the  gas  company  to 
furnish  the  137  street  lamps  and  burners 
provided  for  in  the  contract  of  1885,  but 
these  have  been  furnished,  and  the  question 
arises  tuuler  the  ordinance  of  1891  as  to  its 
duty  to  furnish  others  as  the  public  needs 
require.  Our  conclusion  is  that,  by  the  terms 
of  the  contract  as  it  now  exists,  it  is  the 
duty  of  the  gas  company  to  erect  street 
lamps  as  the  public  necessities  for  lighting 
the  streets  demand.  The  ordinance  shows  on 
its  face  that  the  municipality  was  providhig 
a  service  for  lighting  the  streets  of  the  city 
by  means  of  street  gas  lamps  for  a  period 
of  ten  years,  and  that  an  exdusive  privilege 
was  being  given  to  the  gas  company  for  that 
purpose.  "To  establish  the  price  of  gas, 
and  to  provide  for  public  gas  lamps  for  the 
period  of  ten  years  from  January  Ist,  1891," 
are  subject-matters  of  the  ordinance  expressed 
In  the  title,  and  for  nearly  five  years  prior 
to  the  passage  of  this  ordinance  the  gas 
company  had  been  supplying  the  city  with 
gas  under  a  contract  requiring  the  company 
to  fwnisb,  at  its  expense,  street  lamps,  with 
specified  burners,  to  the  number  of  137.  This 
contract  is  referred  to,  and  made  tbe  basis 
of  obligation  between  the  parties  as  to  the 
service  being  provided  for,  except  as  other- 
wise provided  in  the  ordinance.  For  the 
light  furnished  under  the  contract  of  1885, 
which  included  the  137  street  lamps,  their 
lighting,  extinguishing,  cleaning,  and  repair- 
ing, the  city  paid  so  much  per  month  for 
each  light,  instead  of  so  much  per  1,000  cubic 
feet,  as  iHrovided  in  the  ordinance  of  1882. 
The  price  for  gas  to  the  city  is  still  to  be  so 
much  for  each  light,  but  fixed  at  so  much 
per  annum,  instead  of  per  month,  as  former- 
ly. In  the  portion  of  the  second  section  of 
tbe  ordinance,  regulating  tbe  duties  of  the 
gas  company,  it  is  provided  that  it  shall  not 
charjare  the  city  a  higher  price  tlian  $18  per 
annum  for  each  public  street  lamp  of  the 
same  efficiency  as  the  present  service,  includ- 
ing furnishing  gas,  lighting,  extinguishing, 
cleaning,  and  repairing.  The  term  "lamps 
of  the  same  efficiency  as  the  present  service" 
docs  not  mean  the  same  number  of  lamps 
then  in  use,  but  lamps  of  the  same  light-giv- 
ing capacity.  The  lamps  are  to  be  lighted, 
and  the  service  for  the  10-year  period  is  to 
be  rendered,  upon  the  same  terms  and  condi- 
tions in  all  other  respects  as  set  out  in  tbe 
contract  of  1885,  and  the  lamps  are  to  be 
furnished  with  burners  of  the  same  sizes  as 
named  in  said  contract.  Tills  ordinance,  as 
clearly  Indicated  by  its  title,  was  designed  to 
supply  the  city  with  gas,  and  provide  street 
lamps,  for  a  period  of  10  years.  Following 
the  provisions  above  referred  to,  and  in  the 


conclusion  of  the  same  section,  we  find  the 
words,  "said  lamps  to  number  not  less  than 
100."  The  lamps  here  mentioned  had  refw- 
«ace  to  those  to  be  employed  in  service  for 
the  city,  and  tor  which  provisi(«  was  being 
made  in  the  ordinance.  The  burners  for  the 
lamps  are  specially  provided  for,  and  it  is 
clear  that  the  gas  company  must  furnish 
them.  The  obligation  to  furnish  street  lamps 
and  clean  and  repair  them,  imposed  by  the 
contract  of  1885,  was,  we  thinli:,  continued, 
with  the  limitation  in  it  as  to  tbe  number  to 
be  furnished  removed.  As  it  now  stands, 
the  gas  company  can  insist  on  not  less  than 
160,  for  which  payment  may  be  made,  and 
tills  is,  of  course,  in  excess  of  the  137.  The 
contract  must  he  liberally  construed  in  fSvor 
of  the  granting  power,  and  considering  the 
nature  of  the  service  to  be  rendered,  and  the 
time  it  is  to  continue,  in  connection  with 
the  terms  tued,  we  thinic  the  duty  of  fnr- 
nisliing  street  lamps  as  the  public  necessities 
require,  and  on  the  terms  of  payment  pre- 
scribed, rests  upon  the  gas  company.  In 
reaching  tliis  conclusion,  we  have  not  over- 
looked the  fact  that  the  gas  company  reduced 
the  price  of  gas  as  then  paid  by  the  city  and 
as  to  the  quantity  to  l>e  furnished  it  in  the 
future,  and  canceled  a  Judgment  of  ^,200.50. 
The  price  of  gas  to  be  paid  by  the  city, 
however,  for  the  10  years  from  January  1, 
1891,  was  much  more  than  tliat  fixed  in  tbe 
original  ordinance,  and  the  price  fixed  for 
private  consumers  was  considerably  increas- 
ed. Besides,  the  gas  company  obtained  an 
extension  of  its  rights  and  privileges.  The 
considerations  pro  and  con,  as  expi-essed  in 
the  ordinance,  are  not  such  as  to  affect  the 
meaning  of  the  terms  of  tbe  contract  as  we 
have  atHive  construed  it. 

Having  ascertained  the  meaning  of  the 
terms  of  the  contract  as  agreed  upon  be- 
tween the  parties,  the  next  inquiry  is  the 
right  of  the  city  to  maintain  a  bill  in  equity 
to  enforce  a  specific  performance  of  the  du- 
ties thereby  imposed  upon  the  gas  company. 
It  is  insisted,  on  l)ehalf  of  the  gas  company, 
that  should  tbe  contract  be  construed  to  im- 
pose upon  it  the  duty  of  laying  down  the 
pipe,  and  of  erecting  street  gas  lamps,  on 
the  demand  of  the  dty,  as  public  necessity 
requires,  still  the  city  is  not  entitled  to  in- 
voke the  aid  of  a  court  of  equity  In  enfor- 
cing the  performance  of  this  contract.  Sev- 
eral grounds  for  resisting  the  suit  under  this 
head  are  urged,  the  most  prominent  being 
that  the  city  was  indebted  to  the  gas  com- 
pany, at  the  time  of  filing  its  bUl,  under  the 
terms  of  the  contract  sought  to  be  enforced; 
that  the  contract  is  one  for  personal  services, 
requiring  a  succession  of  acts  on  the  iiart 
of  the  gas  company;  tiiat  the  contract  Is 
not  certain  in  its  provisions,  and  the  bill  is 
too  general  in  its  nature;  that  the  contract 
is  lacking  mutuality,  is  unreasonable  and 
oppressive,  and  is  founded  on  a  mistake  of 
fact.    It  will  not  be  necessary  for  us  to  oon- 
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aider  any  of  these  objecdons,  exc<9t  tbe  one 
first  mentioned. 

We  said  in  McCrllUs  t.  Copp,  31  Fla.  100, 
12  Sonth.  643,  tbat  the  "enforcement  of  tbe 
spedflc  execution  of  a  contract  in  a  court  of 
equity  is  not  a  matter  of  strict  legal  right, 
but  rests  in  the  sound  discretion  of  the  court. 
This  does  not  mean  an  arbitrary  discretion, 
but  a  sound  legal  dlscretioa;  and  it  may  be 
stated,  generally,  that  a  court  of  equity  will 
decree  the  specific  performance  of  a  written 
contract  where  it  is  certain,  fair  \n  all  of 
Its  parts,  not  In  contravention  of  law  or  pub- 
lic policy,  and  Is  capable  of  being  perform- 
ed." Vide  Knox  v.  Spratt,  23  Fla.  64,  6 
Sonth.  924,  and  Dewhurst  v.  Wright,  29  Fla. 
223,  10  South.  682.  In  reference  to  tbe  de- 
fault on  the  part  of  the  complainant,  the 
rule  is  stated  by  Fry  on  Specific  Perform- 
ance. (secUon  608,)  as  follows,  viz.:  "With 
regard  to  the  matters  to  be  done  by  the 
plaintiff  according  to  the  terms  of  the  con- 
tract. It  is,  from  obvious  principles  of  Jus- 
tice, incnmbent  upon  tiim,  when  he  seeks 
the  performance  of  the  contract,  to  show, 
first,  that  he  has  performed,  or  been  ready 
and  willing  to  perform,  aU  essential  terms 
of  the  contract  on  his  part  to  be  then  per- 
formed; and,  secondly,  that  he  Is  ready  and 
willing  to  do  all  matters  and  things  on  his 
part  thereaft^  to  be  done;  and  a  default 
on  his  part  in  ^thor  of  these  respects  fur- 
nishes a  ground  upon  which  the  suit  may 
be  resisted."  Fomeroy  on  Specific  Perform- 
ance says,  (section  323:)  "It  is  the  funda- 
mental doctrine  upon  which  the  spedflc  en- 
forcement of  contracts  in  equity  depends 
that  eltho'  of  the  parties  seeking  to  obtain 
the  equitable  remedy  against  the  other  must. 
as  a  condition  precedent  to  the  exercise  of 
his  remedial  right,  show  that  he  has  done 
or  offered  to  do,  or  is  thai  ready  and  willing 
to  do,  all  the  essential  and  material  acts  re- 
quired of  him  by  the  agreement  at  the  time 
of  commencing  the  suit,  and  also  that  he 
is  ready  and  wUllng  to  do  all  such  acts  as 
shall  be  required  of  him  in  the  specific  ex- 
ecution of  the  contract,  according  to  its 
terms."  This  author  says  that  there  are  two 
apparent  exceptions  to  this  rule:  (1)  A  strict 
I>erformance  at  the  very  time  stipulated  is 
not  generally  essential;  and  (2)  immaterial 
defects  of  the  subject-matter,  or  failures  of 
title,  when  admitting  of  compensation,  may 
not  prevent  a  plaintiff  from  enforcing  the 
remaining  part  of  the  agreement.  But  even 
In  these  instances  there  Is  no  real  departure 
from  the  rule,  for,  where  a  delay  is  per- 
mitted, it  does  not  render  performance  some 
time,  at  or  before  the  suit,  any  the  less  nec- 
essary, and  the  defects  or  failures  In  the 
subject-matter  or  title  of  the  complainant 
must  be  so  partial  and  Immaterial  that  the 
substance  of  the  contract,  aud  its  essential 
terms,  can  be  carried  into  effect  by  the  com- 
plainant. The  general  principle  remains 
troe,  as  stated  by  Pomeroy,  "that  the  party 
v.l480.no.l6— 53 


who,  as  actor,  calls  upon  a  court  of  equity 
for  its  specific  relief,  must  show  that  he  has 
complied,  or  has  offered  to  comply,  or  is  then 
ready  and  willing  to  comply,  with  the  pro- 
visions of  the  agreement  In  respect  to  what 
ought  to  have  been  done  by  him,  and  that 
he  Is  ready  and  willing  to  comply  with  the 
provisions  in  respect  to  what  he  will  be  re- 
quired to  do  In  the  future."  Tbe  authorities 
are  numerous  and  uniform  in  enforcing  the 
rule  that  It  Is  Incumbent  on  a  party  who 
asks  a  court  of  chancery  to  compel  the  spe- 
cific performance  of  a  contract  to  show  that 
he  has  performed,  or  been  ready  and  wUlIng 
to  perform,  all  the  essential  terms  of  the 
contract  on  his  part  Thorp  v.  Pettlt,  16  N. 
J.  Eq.  488;  Tyler  v.  McCardle,  9  Smedes  & 
M.  230;  22  Am.  &  £ng.  Enc.  Law,  note  1,  p. 
927.  This  Is  upon  the  principle  that  he  who 
seeks  equity  must  do  equity,  and  it  requires 
of  the  complainant  "that  he  do  all  that  Is 
In  his  power  to  fulfill  his  part  of  the  con- 
tract which  he  Is  seeking  to  enforce,  accord- 
ing to  Its  terms.  He  must  do  his  full  duty, 
or  the  court  will  not  regard  his  prayer." 

Issue  was  taken  upon  the  allegation  of  the 
answer  that  the  gas  company  had  fully  com- 
plied with  the  terms  and  conditions  of  the 
contract  of  May,  1891,  but  that  the  city  was, 
at  the  time  of  filing  the  blU,  and  still  is,  in- 
debted to  the  gas  company  for  gas  furnished, 
and  that  said  Indebtedness  was  due  and  un- 
paid. The  proof  shows  that  when  the  bill 
was  filed  in  September,  1882,  and  when  the 
testimony  was  taken  In  December,  1893,  the 
city  was  In  arrear  to  the  gas  company  a  con- 
siderable sum  for  gas  furnished  since  tht 
passage  of  the  ordinance  of  1881.  The  ac 
count  rendered  by  the  company  against  the 
dly  for  gas  furnished,  and  lamp  erections, 
from  January  1, 1891,  to  October,  1893,  shows 
a  balance  of  Indebtedness  of  over  $5,000. 
The  Items  in  this  account  for  lamp  erec- 
tions, amoimting  to  between  $900  and  $1,000, 
are  disputed  by  the  city,  but,  if  such  items 
be  entirely  eliminated,  it  still  leaves  the 
city  b^lnd  with  the  gas  company  a  consid- 
erable sum  of  money  for  gas  furnished  un- 
der the  contract  since  the  passage  of  the  or- 
dinance of  1891.  It  Is  not  denied  by  Its 
counsel  that  the  city  was  Indebted  to  the  gas 
company  a  considerable  sum  for  gas  fur- 
nished under  the  contract  when  the  bill  was 
filed  and  when  the  decree  was  rendered,  but 
It  Is  contended  that  the  "sole  question  before 
the  court  below  was  the  proper  construction 
of  the  contract,  the  disputed  point  being  as 
to  which  party  was  liable  to  pay  for  the 
newly-erected  lamps."  The  further  defense, 
however,  of  the  city's  Indebtedness  for  gas 
furnished  under  the  contract  Is  set  up  In  the 
answer,  and  made  an  Issue  In  the  suit.  The 
refusal  of  the  gas  company  to  «rect  the 
street  lamps  free  of  cost  to  the  city,  on  the 
ground  that  the  contract  imposed  no  such 
liability  upon  the  company,  did  not  deprive 
it  of  the  rijiht  of  showing  in  tbe  suit  for  spe- 
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dflc  performance  Qiat  the  dty  had  not  com- 
plied with  the  contract  on  its  part  The  gas 
company  did  not  waive  tills  defense,  as  it  la 
expressly  set  np  in  its  answer,  and  made  an 
issue  In  the  case.  It  was  incumbent  upon 
the  dty  to  show  a  compliance,  or  an  offer  of 
compliance,  with  the  contract  on  its  part  be- 
fore it  could  call  upon  the  gas  company  to 
execute  Its  part  of  the  agreement  The  rule, 
as  above  stated,  required  the  dty  to  show 
that  it  had  performed,  or  had  been  ready  and 
willing  to  perform,  all  the  essential  terms  of 
the  contract  to  be  performed  on  its  part  at 
the  filing  of  the  bill,  and  no  such  compliance 
is  even  alleged  by  the  city.  The  ordinance 
of  1891  expressly  provides  that  payments  for 
street-lamp  service  shall  be  made  monthly 
by  the  dty  to  the  gas  company,  and  this  la 
certainly  a  material  and  essential  part  of  the 
agreement  The  same  contract  that  Imposes 
the  obligation  upon  the  gas  company  to  erect 
street  lamps  requires  the  dty  to  pay  month- 
ly for  gas  furnished.  Can  the  dty,  then, 
successfully  Invoke  the  aid  of  a  court  of 
diancery  to  compel  the  gas  company  to  erect 
additional  street  lamps,  and  supply  them 
with  eras,  when  the  dty,  as  appears  here,  is 
in  default  largely  in  paying  for  gas  already 
furnished  under  the  contract?  We  think  not 
Its  failure  to  comply  with  the  terms  of  the 
contract  in  paying  for  gas  already  furnished, 
so  long  as  it  exists,  is,  in  our  judgment  a 
bar  to  its  right  in  equity  to  compel  the  gas 
company  to  erect  more  gas  lamps.  It  can- 
not be  said  that  the  dty  has  performed,  or 
been  ready  and  willing  to  perform,  all  the 
essential  and  material  parts  of  the  agree- 
ment to  be  performed  on  Its  part  when  the 
bin  was  filed.  Bowman  v.  Irons,  2  Bibb.  78; 
Board  of  Sup'rs  v.  Henneberry,  41  111.  179; 
Chicago  Municipal  Oas  Light  &  Fuel  Co.  v. 
Town  of  Lake,  130  HI.  42,  22  N.  B.  610; 
Askew  v.  Carr,  81  Oa.  686.  8  S.  B.  74;  Ohio 
Sted  Barb  Fence  Co.  r.  Washburn  &  Moen 
ManuTg  Co.,  26  Fed.  702;  Tied.  Bq.  Jur.  i 
498;  3  Pom.  Eq.  Jur.  i  1407.  The  fact  that 
the  gas  company  has  the  right  to  sue  the 
dty,  and  coerce  the  payment  for  gas  fur- 
nished, does  not  relieve  the  dty  from  the 
necessity  of  showing  in  a  court  of  equity  a 
compliance  with  the  contract  on  its  part, 
nor  will  the  refusal  to  decree  a  specific  per- 
formance, solely  on  account  of  the  failure  of 
the  dty  to  comply  with  the  contract  as  to 
paying  for  gas,  have  the  effect,  as  claimed 
by  counsel,  to  change  or  alter  the  terms  of 
the  contract  itself. 

The  reformation  of  the  contra(!t  ia  not  In- 
volved in  this  suit  The  dty  Is  In  a  court 
of  chancery,  and,  before  It  can  ask  equity,  it 
must  do  equity.  It  cannot  withhold  from 
the  gas  company  a  large  sum  of  money  due 
it  under  the  contract  for  supplying  lamps 
and  gaslight  service,  and  at  the  same  time 
ask  the  company  to  comply  with  the  con- 
tract on  Its  part  in  erecting  more  lamps.  To 
permit  this  woidd  be  to  enforce  the  contract 


for  the  dty's  benefit  when  It  was  not  com- 
plying with  the  contract  in  an  essential  par- 
ticular. For  this  reason  the  decree  was  er- 
roneous. 

In  disposing  of  the  case  on  the  groands 
considered,  we  -do  not  dedde  any  others 
raised,  or  that  may  be  Involved  In  the  rec- 
ord. 

The  decree  ia  reversed,  and  it  will  t>e  so 
<x4ered. 


(tt  ru.  PBi 
PUCEBTT,  Tax  Collector,  v.  STATE  ex  reL 
JOHNSON. 
(Supreme  Court  of  Florida.     Hardi  6,  1894.) 

MANDAIina — Ll<lDOR  LlOENBB — Plbjidihos. 

1.  In  mandamna  proceedings,  the  allega- 
tions of  the  altemative  writ  can  only  be  con- 
sidered on  a  motion  to  qaash,  and  it  ia  essential 
that  BQch  allegations  ahonld  show  a  clear  prima 
facie  case  in  favor  of  the  relator.  In  order  to 
make  a  prima  fade  case,  the  writ  should  allege 
all  the  essential  facta  which  show  the  duty  and 
impose  the  legal  obligation  on  respondent  to  per- 
form the  acta  demanded  of  him,  aa  well  as  the 
facts  that  entitle  the  relator  to  invoke  the  aid 
of  the  court  to  compel  the  performance  of  such 
duty. 

2.  An  altemative  writ  alleged,  in  anbatanee, 
that  relator  applied  for  and  obtained  from  the 
proper  officials  a  state  and  county  license  to  re- 
tail liquors,  wines,  and  beer  in  the  dty  of  Or- 
lando, and  then  made  application  to  respondent; 
as  tax  collector  of  said  city,  for  a  Ucense  re- 
quired by  the  city  to  carry  on  such  boaineis 
within  its  corporate  limits,  and  that  he  refused 
to  issue  the  license,  although  the  license  tax  and 
all  costs  were  tendered  to  him,  and  it  was  his 
duty  to-  issue  the  same.  BM,  that  said  writ 
was  defective,  aa  there  waa  no  statutory  pro- 
vision making  it  the  duty  of  respondent  to  issue 
the  license  demanded,  and  it  is  not  alleged  that 
the  dly  had  legally  imposed  such  duty  on  him 
by  ordmance  or  otherwiae. 

(Syllabus  by  the  Court) 

Appeal  from  drcuit  court.  Orange  county; 
Jcba  D.  Broome,  Jtidge. 

Action  In  the  name  of  the  state  at  the  re- 
lation of  D.  George  Johnson  for  mandamna 
to  S.  S.  Pndcett,  tax  collector  of  the  dty  of 
Orlando.  Relator  bad  Judgment  and  defend- 
ant appeals.    Reversed. 

W.  H.  Jewdl,  for  appellant  B.  R.  Onnby 
and  Beggs  &  Palmer,  for  appellee. 

MABRY,  J.  Mandamus  proceedings  were 
Instituted  in  the  name  of  the  state,  on  the 
relation  of  Johnson,  appdlee,  against  Puck- 
ett  appellant  to  compel  the  issuance  by  the 
latter  to  the  former  of  a  dty  license  for  car- 
rying on  the  business  of  a  dealer  in  liquors 
In  the  city  of  Orlando.  The  altemative  writ 
alleges,  In  snbstance,  that  Johnson  applied 
for  and  obtained  from  the  tax  effector  of 
Orange  county  a  state  and  county  Ucense  as  a 
dealer  In  spirituous,  vinous,  and  malt  llqnors 
in  the  city  of  Orlando,  state  of  Florida,  for  a 
period  beginning  on  the  1st  day  of  Novem- 
ber, 1889,  and  ending  the  31st  day  of  October. 
1890,  said  license  being  issued  by  the  tax  cot- 
lector,  and  also  signed  by  the  county  judge 
of  said  oounty;  that  he^  Johnson,  applied  to 
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Pnckett,  the  tax  coOector  of  the  dty  of  Or< 
londo,  for  a  llc^taae  required  by  the  dty  of 
a  person  carrying  (m  the  buslnesa  of  a  dealer 
In  suoh  llQpiorB  In  said  dty,  and  tendered  to 
him,  as  Boch  collector,  the  money  for  snch 
license  tax,  and  all  <iosts  and  charges  for  Is- 
suing the  satne,  but  "the  said  tax  collector 
refused,  and  still  refuses,  to  Issue  to  the  said 
petitioner  the  said  license,  as  is  the  duty  of 
the  said  ccdlector,  by  means  whereof  the  pe- 
titioner was  and  is  deprived  of  and  prevent- 
ed from  carrying  on  his  business  as  such 
dealer  In  spirituous,  vinous,  and  malt  liquors 
tn  the  said  city  of  Orlando,  as  is  bis  just  and 
legal  right'  to  do."  A  motion  was  made  to 
quash  the  altematlve  writ  for  the  following 
reasons,  viz.:  (1)  The  allegations  show  no 
8uffici«it  facts  to  justify  the  InterpositliHi  of 
the  court  (2)  The  allegations  are  vague,  un- 
certain, and  inconsistent.  (3)  The  writ  does 
not  show  that  relator,  at  the  time  of  the  ten- 
der alleged,  had  complied  with  the  law  and 
ordinances  In ,  such  cases,  nor  is  there  any 
offer  to  comply  therewith.  (4)  The  writ  does 
not  properly  allege  that  resx>ondent  was  duly 
aotbcfflsed  or  empowered  to  Issue  the  license 
demanded.  (6)  No  reason  is  set  forth  In  said 
writ  as  the  cause  of  respondoit's  refusal,  and 
the  court  will  not  infer  that  he  wUlfolly  re- 
fused to  do  his  duty.  (6)  Relator  does  not 
allege  that  he  has  no  other  adequate  legal 
remedy.  This  motion  was  overruled,  respond- 
ent answered,  a  demurrer  to  the  answer  was 
sustained,  and  an  appeal  taken  from  the  de- 
cision of  the  court  ordering  a  peremptmy 
writ  of  mandamus  to  Issue. 

We  will  consider  the  assignment  of  error 
based  upon  the  ruling  of  the  court  on  the  mo- 
tion to  quash  the  writ  On  this  point  we  are 
confined  to  the  allegations  of  the  alternative 
writ  the  substance  of  which  we  have  given. 
The  alternative  writ  In  mandamus  proceed- 
ings must  show  a  dear,  prima  fade  case  in 
favor  of  relator.  State  v.  Flnley,  SO  Fla.  302, 
11  South.  500;  Town  of  Bnterprlse  v.  State, 
29  Fla.  128,  10  South.  740.  In  order  to  make 
out  a  prima  facie  case,  the  writ  should  allege 
nil  the  essential  facts  which  show  the  duty 
and  impose  the  legal  obligation  on  the  re- 
spondent to  perform  the  acts  demanded  of 
him,  as  well  as  the  facts  that  entitle  the  re- 
lator to  invoke  the  aid  of  the  court  in  com- 
pelling the  performance  of  such  duty  or  obli- 
gation. High,  Extr.  Rem.  |  536;  Canal  Trus- 
tees V.  People,  12  ni.  248;  Lavalle  v.  Soucy, 
96  111.  467;  Hambleton  v.  Town  of  Dexter, 
89  Mo.  188,  1  S.  W.  234;  King  v.  Bishop  of 
Oxford,  7  East  S45;  Holland  v.  State,  23 
Fla.  123,  1  South.  621. 

All  of  the  essential  allegations  in  the  alter- 
native writ  before  us  may  be  succinctly  stat> 
ed  as  follows,  viz.:  That  the  relator  applied 
tor  and  obtained  from  the  proper  officials  a 
state  and  county  license  to  retail  liquors, 
wines,  and  beer  in  the  city  of  Orlando,  and 
then  made  application  to  respondent  as  tax 


collector  of  said  dty,  for  a  license  required 
by  It  to  carry  (m  such  business  within  the 
corporate  limits,  and  that  he  refused  to  issue 
the  license,  although  the  license  tax  and  all 
costs  were  tendered  to  him,  and  it  was  his 
duty  to  issue  the  same.  It  Is  not  contended 
that  the  writ  Is  defective  because  it  fails  to 
allege  that  relatw  had  complied  with  the 
prerequisites  in  reference  to  obtaining  the 
state  and  county  license  from  the  county  offi- 
cials, but  it  is  conceded  In  the  brief  of  conn- 
ed for  appellant  that  said  license  was  duly 
obtained.  We  wQl  not  therefore,  devote  any 
attention  to  that  part  of  the  writ  in  refer- 
ence to  obtaining  the  state  and  county  li- 
cense, but  win  confine  oursdves  to  the  alle- 
gations In  reference  to  the  duty  of  resp<»td- 
ent  to  Issue  the  license. 

There  Is  no  statutory  provision  making  it 
the  duty  of  resp<ndeiit  as  tax  collector  of 
the  dty  of  Orlando,  to  Issue  the  license  de- 
manded of  him.  The  dty  was  Invested  with 
authority  to  impose  an  occupational  tax  <»t 
relator,  not  exceeding  60  per  cent  of  the 
state  tax,  and  also  to  require  him  to  prociue 
trom  the  dty  a  license  for  carrying  on  his 
said  business  within  the  dty  limits.  The  au- 
thority to  require  the  dty  license  was  ac- 
quired under  the  g«ieral  law  for  incorporat- 
ing dties  and  towns,  and  by  virtue  of  such 
authority  the  dty  could  by  ordinance  impose 
the  duty  of  issuing  the  license  upon  the  tax 
collector,  or  some  other  munldpal  officer. 
The  statute  giving  the  authority  to  require 
the  license  does  not  prescribe  how  It  shall  be 
issued.  The  writ  of  mandamus  can  only  be 
invoked  to  compel  the  performance  of  a  legal 
duty  appertaining  to  an  offldal  or  quasi-offl- 
dal  function;  and,  where  the  relator  comes 
into  court  asking  for  such  relief,  the  rule  re- 
quires, as  we  have  seen,  that  the  alternative 
writ  should  allege  all  the  essential  facts 
which  show  such  duty.  In  the  case  t)efore 
us  we  think  the  allegations  are  Insuffident 
It  Is  stated  that  the  relator  applied  to  re- 
spondent for  a  license  required  by  the  city, 
but  it  Is  not  alleged  that  the  dty  In  any  au- 
thorized way  imposed  the  duty  of  issuing  the 
license  upon  respondent  nor  does  It  appear 
that  he  was  under  any  duty  imposed  by  law 
to  issue  it  The  mere  allegation  of  a  duty  to 
issue  the  license,  without  stating  how  the 
duty  was  imposed,  is  not  sufficient  State  v. 
Finley,  supra.  If  It  was  the  duty  of  the  re- 
spondent, under  the  ordinances,  to  receive 
the  tax  money  and  Issue  the  license  required, 
it  should  have  been  stated,  but  this  was  not 
done.  The  altematlve  writ  being  defective 
for  the  reasons  given,  the  motion  to  quash 
should  have  been  sustained;  and,  this  bdng 
the  case,  the  other  questions  presented  are 
not  open  for  consideration. 

The  judgment  will  therefore  be  reversed, 
with  directions  to  sustain  the  motion  to 
quash  the  altematlve  writ  and  suoh  will 
be  the  order  entered. 
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BOTD  T.  STATE. 

(Supreme  Court  of  Florida.     March  1,  1894.) 

Cbiiukaj.  Law— Dbfbndant's  Costs— Contiso- 
AMCX — Reasonable  Doubt. 

1.  The  question  of  the  unconstitntioiiality 
of  a  statute  will  not  be  considered  at  the  in- 
stance of  one  whose  rights  are  not  shown  to  be 
affected  by  the  statute.  The  principle  applied 
as  to  the  provision  of  section  3,  c.  4120,  Acts 
1893,  denying  compensation  and  mileage  to  de- 
fendants' witnesses  in  criminal  cases. 

2.  An  affidavit  for  a  continuance  that  does 
not  state  the  facts  to  be  testified  to  by  the  ab- 
sent witness,  but  gives,  in  effect,  only  the  opin- 
ion of  the  witness  as  to  the  guilt  of  the  accused, 
is  insufficient. 

3.  Where  there  is  no  abuse  of  a  sound  dis- 
cretion by  the  trial  court  in  refusing  a  contin- 
uance, its  action  should  not  be  disturbed. 

4.  It  is  proper  to  refuse  to  instruct  a  jury 
that,  if  any  one  of  them  entertained  a  reason- 
able doubt  of  the  guilt  of  the  accused,  it  would 
be  the  duty  of  the  jury  to  acquit 

(Syllabus  by  the  Court) 

Brror  from  circuit  court,  De  Soto  county; 
Banon  Phillips,  Judge. 

John  A.  Boyd  was  convicted  of  unlawfully 
altering  the  brand  of  an  animal,  and  brings 
oror.   Affirmed. 

Frank  Clark,  for  plaintiff  In  error.  W.  B. 
Lamar,  Atty.  Gen.,  tar  the  State. 

RANET,  O.  J.  The  indictment  was  found 
on  the  3l8t  day  of  October  at  the  fall  term, 
1882,  of  De  Soto  circuit  court,  and  charges 
the  accused  with  haying  on  September  10, 
1892,  in  De  Soto  county,  feloniously  and 
fraudulently  changed  the  mark  of  a  certain 
marked  animal,  a  stetr,  the  property  of  one 
William  Worley,  the  alleged  change  being 
from  an  upper  square  and  under  bit  in  one 
ear,  and  under  slope  In  the  other  ear,  to  a 
crop,  split,  and  under  bit  In  one  ear,  and 
bolt  In  the  other  ear,  of  the  animal;  and  the 
changes  being  charged  to  have  been  made 
with  intent  feloniously  and  fraudulently  to 
claim  the  same,  and  to  prevent  the  Identifi- 
cation of  the  animal  by  the  true  owner. 

It  appears  from  the  bill  of  exceptions  that 
on  October  24th,  at  the  fall  term,  1893,  the 
defendant  presented  a  motion  wherein  he 
asked  and  demanded,  as  his  right  under  the 
constitution  of  the  state,  that  the  judge 
should  sign  an  order  directing  the  clerk  of 
the  court  to  issue,  and  the  sheriff  to  serve,  a 
subpoena  for  a  witness,  G.  W.  Randall,  the 
motion  being  accompanied  with  an  affidavit 
made  in  triplicate  by  the  defendant,  and 
stating  that  the  defendant  was  charged  with 
the  offense  stated,  and  that  he  was  utterly 
insolvent,  and  unable  to  pay  the  costs  of  his 
defense  or  of  procuring  the  attendance  of 
his  witnesses,  and  that  Randall  was  a  wit- 
ness, and  would  testify  that  he  was  with  de- 
ponent at  the  time  when  said  offense  is 
charged  to  have  been  committed,  and  that 
defendant  did  not  commit  the  same,  and 
that  the  witness  was  necessary  to  defend- 
ant's defense,  and  he  could  not  procure  bis 
attendance    without   subpoena.    The    judge 


made  an  order  on  the  same  day  that  "the 
motion  Is  refused  in  so  far  as  the  state  is 
required  to  pay  defendant's  witness  fees, 
but  the  court  wUl  grant  .compulsory  process 
for  all  defendant's  witnesses  upon  request 
of  defendant's  counsel,"  and  the  defendant 
excepted. 

It  also  appears  that  on  the  26th  day  of  the 
same  month,  and  at  the  same  term,  the 
cause  coming  on  to  be  tried,  the  defendant 
moved  for  a  continuance,  supporting  the 
motion  by  his  affidavit,  filed  the  same  day, 
to  the  effect  that  O.  W.  Randall,  who  lived 
In  De  Soto  county,  was  a  material  witness 
for  him,  and,  if  present,  would  testify  that 
he  was  with  deponent  at  the  time  the  offense 
was  charged  to  have  been  committed,  and 
that  defendant  did  not  commit  the  same; 
that  defendant  on  October  24,  1893,  filed  a 
praecipe  for  the  witness  with  the  clerk  of 
the  court,  and  the  derk  Issued  a  subpoena 
for  him,  and  placed  it  In  the  hands  of  the 
Aeriff  of  the  county,  and  that  the  sheriff 
had  Informeu  defendant  that  the  subpoena 
had  been  sent  to  the  witness,  but  that  no 
return  had  yet  been  made;  and,  further, 
that  the  witness  was  not  absent  by  the  pro- 
curement or  consent  of  defendant,  directly 
or  Indirectly  given,  and  that  defendant 
knows  of  no  other  person  by  whom  "said 
facts"  could  be  established,  and  that  he  ex- 
pected to  procure  the  attendance  of  Randal] 
at  the  next  term  of  the  court.  The  motion 
having  been  overruled,  the  defendant  ex- 
cepted. 

The  trial  proceeded,  resulting  In  a  verdict 
of  guilty,  upon  which  verdict,  and  after  the 
overruling  of  motions  in  arrest  of  judgment 
and  for  a  new  trial,  the  accused  was  sen- 
tenced to  imprisonment  in  the  state  prison 
for  two  years. 

Couns^  for  the  plaintiff  In  error  rests  the 
former  of  the  above  motions  on  the  eleventh 
and  fourteenth  sections  of  the  declaration  of 
rights,  the  former  of  which  provides,  so  far 
as  It  need  be  stated,  that  in  all  criminal  prose- 
cutions the  accused  shall  have  the  right  of  a 
speedy  and  public  trial  by  an  Impartial  jury. 
In  the  county  where  the  crime  was  committed, 
and  have  compulsory  process  for  the  attend- 
ance of  witnesses  in  his  favor;  and  the  latter 
Is  that  no  person  shall  be  compelled  to  pay 
costs  except  after  conviction  on  a  final  trial. 
He  admits,  in  effect,  that  the  act  of  June  7, 
1887,  c.  3702,  entitled  "An  act  to  provide  for 
and  regulate  the  payment  of  costs  and  ex- 
penses In  certain  cases  of  criminal  prosecu- 
tion by  the  state,"  is  repealed,  at  least  In  so 
far  as  the  matter  now  before  us  is  concerned, 
but  insists  that  the  act  of  May  30,  1893,  c. 
4120,  entitled  "An  act  to  prescribe  the  com- 
pensation to  be  paid  jurors  and  witnesses 
serving  In  the  courts  of  this  state,  and  to 
provide  for  summoning  defendant's  wit- 
nesses," is.  In  so  far  as  it  enacts  that  no  com- 
pensation or  mileage  shall  be  paid  by  the 
state  to  defendant's  witnesses  in  criminal 
cases  (section  3,  c  4120,  Acta  1893),  In  con- 
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fllct  with  the  Indicated  provisioiis  of  the  or- 
ganic law.  The  farther  position  Is  also  taken 
that  the  state  has  no  right,  either  l^al  (»: 
moral,  to  compel  a  citlE^i  to  attend  court, 
either  as  a  juror  or  a  witness,  without  ade- 
quate compensation.  Counsel  do  not  invoke 
the  provision  of  the  constitution  (section  Q, 
art.  16)  that  In  aU  criminal  cases  prosecuted 
in  the  name  of  the  state  where  the  defendant 
is  Insolvent  or  discharged  the  state  shall  pay 
the  legal  costs  and  expenses,  Inclnding  the 
fees  of  officers,  under  such  regulations  as 
shall  be  prescribed  by  law.  Buckman  v. 
Alexander,  24  Fla.  46,  3  South.  817.  As  the 
subject  Impresses  us,  the  defendant  is  not  In 
a  position  to  invoke  a  decision  on  any  of  these 
alleged  invasions  of  c<»8titational  rights,  and 
for  the  reason  that  he  does  not  show  that  be 
has  failed  to  secure  compulsoiy  process,  or 
that  he  has  been  compelled  to  pay  any  costs, 
or  that  the  alwence  of  the  witness  or  failure 
to  secure  his  presence  or  to  save  the  sub- 
poena, If  It  was  not  served,  was  In  any  wise 
doe  to  the  nonpayment  of,  or  Inability  to  pay, 
fees  to  the  witness.  It  is  api>arent  that  the 
subpoena  was  Issued,  and  was  In  the  process 
of  execution  by  the  sheriff,  and  it  does  not 
appear  that  the  defendant  applied  to  the 
court  for  a  postponement  of  the  trial  for  a 
reasonable  time,  until  the  execution  of  the 
writ  could  be  had  and  the  result  learned. 
Under  this  state  of  facts,  in  which  It  is  not 
shown  that  the  defendant  has  been  harmed 
by  what  he  complains  of,  we  cannot  ento* 
upon  a  consideration  of  the  mooted  questions. 
County  Com'rs  of  Franklin  Co.  v.  State,  24 
Fla.  55,  3  South.  471. 

Passing  to  the  affidavit  for  a  continuance, 
It  is  materially  deficient  In  that  it  does  not 
state  the  facts  to  be  testified  to  by  the  wit- 
ness as  supporting  the  conclusion  that  the  de- 
fendant "did  not  commit"  the  offense.  If  the 
witness  saw  the  changes  In  the  mai^  made, 
the  affidavit  should  state  when  they  were 
made,  and,  if  defendant  was  present,  explain 
what  his  conduct  as  to  the  transaction  was; 
or,  on  the  other  hand,  if  the  defendant  was 
not  present,  and  had  nothing  to  do  with  it, 
that  such  was  the  fact  As  it  is,  the  affi- 
davit states  only  the  opinion  of  the  witness 
as  to  the  guilt  of  the  accused,  and  does  not 
enable  the  court  to  pass  upon  the  legal  effect 
of  what  it  may  be  in  his  power  to  testify. 
It  is  unnecessary  to  comment  upon  the  .un- 
explained delay  until  October  24,  1883,  the 
second  day  of  the  second  term  of  the  court 
after  the  finding  of  the  indictment,  in  apply- 
ing for  a  subpoena,  or  the  considerations  sug- 
gesting themselves  as  against  a  continuance 
tin  another  term,  while  a  subpoena  return- 
able to  the  pending  term  was  in  the  hands  of 
the  sheriff  imder  the  circumstances  stated  in 
the  affidavit.  No  abuse  of  a  sound  discretion 
by  the  trial  court  is  shown,  and  its  action  In 
the  premises  should  not  be  disturbed.  Glad- 
den V.  State,  12  Fla.  562,  13  Fla.  623;  BUge 
V.  State,  20  Fla.  742;  Denham  v.  State,  22 
Fla.  664;    Dansey  v.  State,  23  Fla.  316,  2 


South.  682;  Blcks  v.  State,  25  Fla.  535,  6 
South.  441;  Newberry  v.  State,  26  Fla.  334,  8 
South.  445. 

The  refusal  of  the  Judge  to  charge  the  jury: 
"If  all  of  you,  or  eltha:  of  you,  upmi  coa- 
slderatl<m  of  the  whole  evidence  in  the  case, 
have  in  your  minds  or  mind  a  reasonable 
doubt  of  the  defendant's  guilt,  under  the 
charge  given  you  by  the  court,  it  will  be  your 
duty  to  give  the  defendant  the  benefit  of  said 
doubt,  and  acquit  him,"  is  also  assigned  as 
error.  The  meaning  of  this  is  that,  if  any 
one  juror  entertained  such  a  doubt,  the  other 
five  Jurors,  although  they  were  satisfied  be- 
yond any  reasoniable  doubt  of  the  guilt  of  the 
accused,  should  surrender  their  judgment  to 
the  doubt  of  the  one,  and  concur  in  a  verdict  of 
acquittal.  The  judge  was  right  in  refusing 
to  give  the  instructicm,  and  had  already 
charged  in  the  language  which  Is  ordinarily 
used  and  secures  to  each  Juror  the  exercise 
of  his  individual  Judgmoit. 

It  is  unnecessary  to  set  out  the  testimony; 
we  have  all  considered  it  carefully,  and  are 
satisfied  that  it  sustains  the  verdict,  and  Is 
such  as  to  preclude  the  interference  of  an  ap- 
pellate court. 

The  Judgment  Is  affirmed. 

(SS  Fla.  889) 
LOVBTT  T.  STATE. 
(Supreme  Court  of  Florida.     March  6,  1884.) 

Homicide— FoKMEB  Jeopardy— Chanob  in  Stat- 
OTB  Pending  Indictment— Appeal. 

1.  Where  a.  judgment  entered  upon  a  verdict 
of  guilty  as  charf^ed  in  the  indictment,  on  a  trial, 
since  the  Revised  Statutes  went  into  effect,  of  an 
indictment  for  murder,  has  been  reversed  by  this 
court  on  writ  of  error,  because  the  verdict  did 
not  ascertain  the  degree  of  the  crime,  and  a 
new  trial  awarded,  the  accused  can  be  tried 
again  upon  the  same  indictment,  and  such  sec- 
ond trial  will  not  put  him  in  jeopardy  a  second 
time  for  the  same  offense,  within  the  meaning 
of  the  constitution. 

2.  The  accused  was  indicted,  tried,  and  con- 
victed of  murder  in  the  first  degree  l)efore  the 
Revised  Statutes  went  into  effect.  Tlie  judg- 
ment entered  on  this  conviction  was,  upon  wnt 
of  error  to  this  court,  reversed,  and  upon  a  sec- 
ond trial  on  the  same  indictment,  after  the  Re- 
vised Statutes  took  effect,  a  motion  was  made 
to  quash  the  indictment  on  the  grounds  that  by 
the  said  statutes  the  constituent  elements  of  the 
offense  charged  had  I>een  changed  in  this:  that 
the  degrees  in .  manslaughter  embraced  in  said 
offense  have  been  done  away  with,  and  that  the 
accused  was  thereby  deprived  of  rights  and  ben- 
efits secured  to  him  under  the  law  as  it  existed 
when  the  offense  was  committed;  and  also  that 
by  said  statutes  the  number  of  peremptory  chal- 
lenges allowed  the  accused  under  the  former 
law  had  l>een  cut  down,  and  the  number  of  such 
challenges  permitted  to  the  state  bad  been  in- 
creased, to  the  detriment  of  the  accused.  This 
motion  was  overruled.  Held,  that  the  ruling 
was  correct,  and  that  upon  the  indictment  the 
accused  stood  for  trial  under  the  law  in  force 
when  the  offense  was  committed,  so  far  as  the 
essential  elements  of  the  crime  itself  were  con- 
cerned, and  that  the  subsequent  law  made  no 
changes  in  this  respect  as  to  the  offense  with 
which  the  accused  was  charged;  that,  as  to 
the  changes  in  reference  to  the  number  of  per- 
emptory challenges,  they  relate  to  the  temedj, 
and  afford  no  ground  for  quashing  the  indict- 
ment. 
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3.  Where  a  motion  In  arrest  of  lodgment 
haa  been  oyerruled,  and  there  la  no  bill  of  ex- 
ceptiona,  and  nothing  in  the  record  to  show  that 
the  gronnds  alleged  in  such  motion  are  true, 
this  court  cannot  assume  that  they  ever  existed. 
The  mere  recital  of  them  in  the  motion  affords 
no  evidence  that  they  are  true. 
(Syllabus  by  the  Court) 

Error  to  drcnlt  court,  Duval  county;  R. 
M.  Call,  Judge. 

Dave  Lovett  was  oonvlcted  of  murder, 
and  brings  «Toe.    A£Elrme<i. 

R.  8.  Cockrell,  tor  plaintlfT  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  Stat& 

MABRY,  J.  Thla  la  the  third  time  that 
this  case  has  bem  brought  before  us  on  writ 
of  error.  Lovett  v.  State,  30  Fla.  142,  H 
South.  550,  and  31  Fla.  164,  12  South.  452. 
The  verdict  on  the  second  trial  (31  Fla.  164, 
12  South.  452)  found  the  defendant  guilty 
as  charged  in  the  Indictment,  with  a  recom- 
mendation of  mercy  to  the  court;  and  the 
Judgment  entered  thereon  was  reversed,  and 
the  case  remanded  for  a  new  trial,  because 
the  verdict  failed  to  ascertain  the  degree  of 
tbe  crime  of  which  the  defendant  was  con- 
victed. Hall  V.  State,  31  Fla,  176,  12  South. 
449.  When  the  case  was  brought  on  few  an- 
other trial  the  defendant  Interposed  a  plea 
setting,  up  his  arraignment  and  the  organi- 
zation of  the  Jury  upon  the  second  trial,  and 
the  submission  of  the  issue  to  the  Jury;  evi- 
dence on  behalf  of  both  the  state  and  de- 
fendant being  also  submitted,  and  the  Jury 
ctiarged  to  try  said  issue.  The  plea  further 
alleges  as  follows:  "And  thereupon,  the  said 
evidence  bdng  closed,  said  Jury  retired  un- 
der the  charge  of  this  court  to  consider  of 
their  verdict,  whereupon  this  def^idant  be- 
came and  was  entitled  to  a  deliverance  from 
and  by  said  Jury,  so  selected,  upon  the  issue 
so  Jctoed;  and  this  defendant  avers  that  the 
said  Jury  was  discharged  from  the  c<msideia- 
tion  and  determination  of  said  issue  without 
rendering  a  verdict  thereon,  and  without 
the  consent  of  this  defendant,  and  without 
necessity  for  such  discharge."  The  proceed- 
ings and  minutes  of  the  court  of  record  in 
the  cause  were  referred  to  and  made  a  part 
of  the  plea.  A  demutrer  to  this  plea  was 
sustained. 

The  record  shows  that  the  Jury  found  the 
defendant  guilty  as  charged  in  the  indict- 
ment, with  a  recommendation  of  mercy  to 
the  court  The  contention  of  counsel  for 
plaintiff  in  error  is  that  the  vordlct  of  guil- 
ty as  charged  in  the  indictment  amounted  to 
no  verdict  at  all,  and  that  the  discharge  of 
the  Jury  ut>on  its  rendition  operated  as  a 
liberation  of  the  defendant  This  conten- 
tion is  without  legni  support  It  is  based  up- 
on the  theory  that  the  defendant  was  twice 
put  in  Jeopardy  for  the  same  offense.  It  is 
said  by  DlUon,  J.,  In  State  v.  Redman,  17 
Iowa,  329:  "In  general,  it  may  be  said  that 
Jeopardy  begins  when  a  trial  Jury,  upon  a 
sufficient  indictment,  in  a  court  ot  competent 
Jurisdiction,  has  been  impaneled  and  sworn 


to  try  the  cause.  •  •  •  But  the  ieapaxOj 
is  not  considered  as  attaching  in  sudi  cases, 
although  the  Jury  has  been  sworn.  If  dur- 
ing the  trial  the  presiding  Judge  becomes  ao 
ill  as  to  be  imable  to  proceed;  •  •  •  or  If 
a  Juror's  illness  prevents  him  trota  ^tting 
further  on  the  trial;  •  •  •  or  if  the  pris- 
oner's sudden  illness  Incapacitates  him  from 
attending  or  managing  his  defense;  •  •  * 
or  If  the  Jury,  after  full  ddlbeiatimi.  are  un- 
able to  agree;  *  •  *  or  if  the  defendant  is 
erroneously  convicted,  and  obtains  a  reversal 
of  the  Judgment  In  all  such  cases  he  may 
be  put  upon  his  trial  again,  and  cannot  claim 
a  discharge  or  acquittal  because  a  Jury  has 
been  once  before  Impan^ed  and  sworn  to 
try  the  cause;  and  we  understand  the  set- 
tied  doctrine  to  be  that,  where  the  verdict 
is  a  nullity  (m:  so  defective  that  no  Judgment 
can  be  rendered  upon  It),  the  defendant  may 
again  be  put  upon  his  trial,  certainly  where 
the  verdict  was  intended  to  be  one  of  convic- 
tion, tor  In  such  case  it  Is  rather  a  mistrial 
tiian  a  legal  putting  In  Jec^Mirdy."  In  the 
case  Just  quoted  from,  being  for  grand  lar- 
ceny. It  was  necessary,  und»  the  law  ot 
Iowa,  for  the  Jury  to  ascertain  the  value  of 
the  property,  that  the  court  might  know  with 
certainty  the  grade  of  the  offense  of  which 
the  defendant  was  convicted.  The  verdict 
rendered  found  the  defendant  guilty,  which 
was  accepted  by  the  conrt,  and  the  Jury  dis- 
charged. On  the  motion  of  the  state  the 
verdict  was  set  aside,  and  the  defendant  ex- 
cepted. When  the  case  came  on 'for  another 
trial  the  defendant  pleaded  the  above  tttetit 
in  t>ar  of  further  prosecution,  and  to  this 
plea  a  demurrer  was  sustained.  The  ques- 
tion of  the  exemption  of  the  defendant  firom 
furthor  prosecution  was  presented  to  the 
court,  and  fully  discussed.  Many  decisions 
are  cited  and  reviewed  in  the  opinion,  and  the 
conclusion  that  tlie  defendant  could  be  tried 
again  fully  sustained.  See,  also,  People  v. 
Travers,  73  Cat  680,  15  Pac.  293;  People 
T,  OlweU,  28  Cal.  456.  In  the  case  of  Nolan 
T.  State,  55  Oa.  621,  cited  by  counsel  for 
plaintiff  in  error,  where  an  accused  was  put 
on  trial  for  a  capital  offense,  and,  vrtille  he 
was  c(Hifined  In  Jail,  in  the  absence  of  Us 
counsel,  and  without  his  consent,  the  Jury 
returned  a  verdict  of  voluntary  manslaugh- 
ter, and  were  discharged,  it  was  hdd  tliat 
it  amounted  to  no  verdict,  and  operated  as 
a  discharge  of  the  accused.  The  accused  in 
that  case  made  a  motion  to  set  aside  the  ver- 
dict as  being  illegal,  and  a  dlBtinction  is 
drawn  in  the  decision  between  a  motion  to 
set  aside  a  verdict  and  a  motion  for  a  new 
trial.  The  bUl  of  rlg^its  in  the  Oeorgia  con- 
stitution declared  that  no  person  shall  be 
put  in  Jeopardy  of  life  or  Ub«rty  more  than 
once  toe  the  same  offense,  save  on  his  or  her 
own  motion  for  a  new  trial,  after  convic- 
tion, or  in  case  of  mistrial.  Our  bill  of  tights 
declares  that  "no  person  shall  be  subject  to 
be  twice  put  In  Je<q>ardy  for  the  same  of- 
fence, nmr  compiled  In  any  criminal  cass 
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to  bo  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty  oe  property  witboat 
dne  process  of  law."  Under  tbe  Georgia  con- 
Btltutlon  It  was  held  that  "two  reasons  only 
are  recognized  by  the  law  as  justifying  the 
discharge  of  the  joiy  before  they  have  agreed 
opon  a  verdict  and  legally  retnmed  it  into 
conrt,  to-wlt:  the  prisoner's  consent,  or  ne- 
cemity  In  some  of  its  varions  forms,  one  of 
which  Is  mlstrlaL"  When  the  accused  In  the 
case  before  ns  was  f oond  guilty  as  charged 
in  the  indictment,  with  recommendation  of 
mercy.  Judgment  was  entered  against  him 
upon  that  verdict,  and  he  sued  out  a  writ 
of  error  to  this  court  The  second  error  as- 
signed here  was  "the  court  erred  In  pro- 
nouncing the  sentence  upon  this  plaintiff  In 
error  as  prtmounced."  The  decision  on  this 
assignment  at  error  was  that  the  Judgment 
was  void  because  the  verdict  failed  to  as- 
cwtaln  and  declare  the  degree  of  the  crime 
of  whicb  the  accused  was  convicted,  and 
the  case  was  remanded,  and  a  new  trial  or- 
dered. Under  the  decision  and  authorities 
cited  In  the  case  of  State  v.  Redman,  supra, 
we  think  the  demurrer  to  the  plea  filed  l^ 
the  defendant  in  the  case  before  us  was  prop- 
erly sustained. 

The  defendant  also  moved  to  quash  the  In- 
dictment, to  set  aside  the  verdict,  and  to  ar- 
rest the  Judgment;  and  these  motions  were 
overruled.  The  motion  to  quash  alleges  that 
the  defendant  is,  by  the  Indictment  pre- 
ferred against  him,  whidi  was  before  the 
adoption  of  the  Revised  Statutes,  charged  not 
only  with  statutory  murder  in  the  first  de- 
gree, but  also  with  all  the  degrees  of  man- 
slaughter, and  the  other  offenses  included  in 
the  indictment  when  the  same  was  fotmd; 
that  since  the  finding  of  the  indictment  the 
constituent  elements  of  the  offenses  charged 
have  been  changed  by  the  Revised  Statutes, 
and  "that  degrees  In  manslaughter  have  been 
done  away  with  by  the  Revised  Statutes  in 
such  sort  that  this  defendant  cannot  now 
have  the  benefit  of  the  milder  and  changed 
penalties  secured  to  him  by  the  Revised 
Statutes,  enacted  in  this  behalf."  Another 
ground  of  this  motion  is  that  by  the  Re- 
vised Statutes  the  number  of  peremptory 
challenges  allowed  the  accused  when  the  in- 
dictment was  found  has  been  cut  down,  and 
the  numt>cr  allowed  the  state  has  been  in- 
creased, and  that  this  change  affects  to  a 
serious  degree  the  substantial  rights  of  the 
accused.  The  Inaictment  against  the  ac- 
cused alleges  that  the  offense  was  com- 
mitted before  tbe  Revised  Statutes  went  into 
effect,  and  the  indictment  was  found  before 
that  time.  It  Is  entirely  clear,  both  under 
the  constitution  (article  3,  S  32)  and  the  Re- 
vised Statutes  (section  2353),  that  the  con- 
stituent elements  of  the  crime  for  the  com- 
mission of  which  the  accused  was  indicted— 
It  having  been  committed  before  the  Revised 
Statutes  went  Into  effect— have  not  been 
changed  or  attempted  to  be  changed.  Upon 
the  indictment  the  accused  stood  for  trial  un- 


der the  law  in  force  trhen.  the  offense  was 
committed,  so  far  as  the  essential  elements 
of  the  crime  Itself  are  concerned,  and  no 
(Aanges  In  these  respects  have  been  made 
by  the  subsequent  law.  In  view  of  what 
has  already  been  said  in  this  court  on  this 
subject,  furtlter  discussion  Is  unnecessary. 
Reynolds  v.  State  (decided  at  this  term)  14 
SoDth.  723,  and  authorities  therein  cited. 

It  is  not  contended  that  the  Indictment 
is  bad  under  the  law  as  It  existed  at  the  time 
)t  was  found,  and  the  result  is  that  no  suffi- 
cient reason  was  shown  for  quashing  the 
indictment  It  may  be  stated  titat,  even  if 
the  change  In  reference  to  the  number  of 
peremptory  challenges  allowed  In  criminal 
cases  was  unauthorized  so  tar  as  it  appUes 
to  past  offaises,  this  would  be  no  ground  for 
gnashing  the  indictment;  but  it  has  been 
decided  here  that  the  change  in  reference  to 
peremptory  challenges  appertains  to  the 
remedy,  and  does  not  affect  the  essentials  of 
the  crime  itsdf.  Mathls  v.  State,  31  Fla. 
291,  12  South.  081. 

The  grounds  alleged  In  the  other  motions 
are:  F\rat  That  unlawful  homicide,  of 
which  the  defendant  was  ccmvlcted,  is  creat- 
ed and  defined  by  statute;  and  since  the 
killing  charged  In  the  indictment  the  con- 
stituent elements  of  unlawful  homicide,  and 
the  procedure  applicable  thereto,  have  been 
changed  by  legislative  enactment  to  the  dis- 
advantage of  the  accused,  and  the  Impair- 
ment of  his  rights  as  they  existed  at  the  time 
the  alleged  offense  wr.s  committed.  Second. 
The  indictment  under  the  law  when  found 
charged  manslaughter  in  the  third  degree 
punishable  by  imprisonment  for  a  term  not 
more  than  four  nor  lees  than  two  years,  but 
at  the  time  of  trial,  under  the  procedure  then 
governing  manslaughter  in  the  third  degree, 
had  ceased  to  be  a  constltuait  element  of 
hoDliiclde,  whereby  the  accused,  by  the  op- 
eration of  an  ex  post  facto  law,  was  denied 
the  right,  secured  to  him  by  the  former  law, 
of  having  the  jury  consider  whether  or  not 
the  alleged  killing  was  done  in  the  heat  of 
passion,  without  a  design  to  effect  death  by 
a  dangerous  weapon.  Third.  Tlie  court 
erred  in  giving  severally  the  charges  given  to 
the  Jury.  Foinrth.  The  court  erred  in  sus- 
taining demurrer  to  the  plea  demurred  to  by 
the  state.  Fifth.  The  record  In  the  case  showed 
that  the  prisoner  bas  been  confined,  under 
the  sentence  of  the  law  pronounced  by  this 
court,  in  the  state  penitentiary,  in  partial 
satisfaction  of  the  sentence  pronounced  by 
this  court  for  the  Identical  offense  for  which. 
If  tbe  vordlct  stands,  he  must  suffer  the 
death  penalty. 

The  fourth  ground,  relating  to  the  action 
of  the  court  on  the  demurrer  to  the  plea, 
has  already  been  considered.  The  record  be- 
fore us  does  not  afford  any  Information  in 
reference  to  the  confinement  of  the  accused 
in  the  state  penitentiary,  and  hence  we  need 
say  nothing  alMUt  the  fifth  ground  of  the 
moUoo.    The  1^11  of  excq)t!on8  does  not  con- 


Digitized  by 


Google 


840 


60UTHEBN  BEPORTEK,  Vot.  14. 


(FIs. 


tain  the  charges  given  by  the  coxirt  to  the 
Jury,  or  the  evidence  introduced  in  the  case, 
and  it  at  once  becomes  apparent  that  there 
is  nothing  for  us  to  consider  undw  the  re- 
maining grounds  of  the  motion.  The  mere 
recital  of  a  fact  in  a  motion  Is,  of  course,  no 
evidence  of  its  existence.  We  do  not  'know 
that  the  accused  was  deprived  of  any  right 
secured  to  him  under  the  law,  but  the  pre- 
sumption, in  the  absence  of  any  showing  to 
the  contrary,  is  that  the  correct  rules  of  law 
were  applied  in  the  trial  of  his  case.  Not 
knowing  what  the  instructionB  to  the  jury 
were,  we  cannot  assume  that  the  court  did 
not  charge  them  on  all  the  degrees  of  the 
offense  Included  in  the  Indictment,  made 
necessary  or  proper,  by  the  evidence. 

On   the   record   before  us,   the   Judgment 
most  be  affirmed,  and  it  will  be  so  ordtf  ed. 


(ft  na.  UD 

SCpXT  v.  HEMPEL. 
(Supreme  Court  of  Florida.    Jan.   30,   1894.) 

Lien  op  Uatekial  Men — Notice  to  Uwmbr — 
Repeal,  op  Statute. 
Section  3,  p.  722,  McClel.  Dig.  (Act 
March  7,  1877),  reqnirinj;  material  men  fni^ 
nishing  materials  to  building  contractors  to  give 
written  notice  to  the  owner  of  the  bnildlng  of 
the  amount  of  their  claim,  and  that  they  hold 
such  owner  liable  therefor,  in  order  to  acquire 
the  lien  created  by  such  statute,  was  repealed 
by  the  act  of  February  16,  1^.  Under  the 
latter  act  the  material  man's  lien  was  created 
without  any  such  notice  to  the  owner. 

(Syllabus  by  the  C!ourt.) 

Appeal  from  circuit  court,  Orange  county; 
John  D.  Broome,  Judge. 

Action  by  Henry  A.  Hempel  against  Joseph 
H.  Scott  to  enforce  a  lien  cm  land.  There 
was  Judgment  for  plaintlfC.  and  defendant 
appeals.    Affirmed. 

0.  G.  Butt,  for  appellant  Massey  &  WUl- 
coz,  for  appellee. 

TATLOR,  3.  The  appeUee  Instttated  Us 
action  at  law  In  the  circuit  court  of  Orange 
county  against  the  appellant  to  enforce  a 
material  man's  lien  for  the  sum  of  $210.62, 
placed  by  him,  under  the  statute  of  February 
16,  1885  (chapter  3611  of  the  Laws  of  Flor^ 
Ida),  upon  a  building  of  the  appellant,  and 
the  land  upon  which  It  was  erected,  into 
which  the  materials  were  put  The  cause 
was  referred  to  a  referee  for  trial,  who  ren- 
dered judgment  against  the  appellant  for 
$256.80  for  principal  and  Interest,  besides  the 
costs,  from  which  Judgment  the  appeal  Is 
taken  here. 

The  plea  of  the  defendant  was  that  he  was 
never  indebted  as  alleged,  and  non  assumpsit. 

At  the  trial  before  the  referee  the  parties, 
by  their  respective  attorneys,  submitted  the 
case  upon  the  following  stipulation  and  agree- 
ment as  to  the  facts:  ^hat  the  defendant 
contracted  with  one  H.  E.  Oreen  that  said 
Oreen  shotdd  build  a  house  for  the  defend- 
ant on  the  land  described  in  the  notice  of 


lien,  which  land  wbs  owned  by  the  defend- 
ant That  Green  proceeded  to  erect  said 
house,  and  during  the  progress  of  the  work 
obtained  from  the  plaintiff  the  lumber  as 
stated  in  the  account  attached  to  the  notice 
of  lien,  which  lumber  was  used  In  said  build- 
ing. That  the  defendant,  through  his  agent 
settled  in  full  with  the  contractor  (Green), 
taking  a  receipt  in  full  for  the  contract  price; 
but  before  said  settlement  the  plaintiff  noti- 
fied the  defendant's  said  agent,  and  had  a 
conversation  with  him  about  said  lumber,  and 
In  that  conversation  the  def^idant's  said 
agent  agreed  to  retain  the  sum  of  two  hun- 
dred doUars  out  of  the  settlement  with  the 
contractor  for  the  purpose  of  seeing  the  plain- 
tiff paid.  This,  however,  said  agent  failed 
to  do.  No  written  notice  (as  provided  by  the 
statute)  was  served  by  the  plalntifT  on  the 
defendant  or  his  agent  until  after  the  settle- 
ment in  full  with  the  contractor.  All  ques- 
tions of  law  and  fact  are  waived,  ezc^t 
whether  the  verbal  promise  by  the  defendant's 
agent  dispensed  with  the  necessity  of  writ- 
ten notice  of  the  plaintltTs  lntenti<«  to  hold 
the  owner  of  the  building  liable.  If  the  ref- 
eree should  be  of  the  opinion  that  the  promise 
dispensed  with  the  necessity  of  written  no- 
tice. Judgment  to  be  entered  for  the  plaintiff, 
with  Interest  and  costs;  otherwise,  Judgment 
to  be  entered  generally  for  the  defraidant." 

The  only  »ror  assigned  is  that  no  notice 
was  given  in  writing  by  the  plaintiff  to  the 
defendant  of  his  intention  to  hold  him  liable 
for  the  lumber  furnished  to  the  contractor, 
and  that  therefore,  the  referee  erred  in  find- 
ing for  the  plaintiff. 

The  sole  contention  of  the  appellant  here  is 
that  section  3,  p.  722,  McClel.  Dig.  (Act 
March  7,  1877),  requiring  a  material  man  fur- 
nishing materials  to  building  contractors,  to 
give  written  notice  to  the  owner  of  the  build- 
ing of  the  amount  of  his  claim,  and  tliat  he 
holds  such  owner  liable  therefor,  in  order  to 
acquire  the  lien  given  by  the  statute,  is  still 
in  force;  and  that,  because  such  written  no- 
tice was  not  given  prior  to  the  settlement  in 
full  by  the  defendant  owner  with  his  con- 
tractor, the  plaintiff  acquired  no  lien,  and 
could  not  recover.  It  is  not  very  clear  from 
the  record  before  us  exactly  when  the  lien 
sought  to  be  enforced  here  was  acquired,  as 
there  are  no  dates  to  the  account  of  the  lum- 
ber filed  by  the  plalntifl,  except  some  credits 
indorsed  thereon  In  September  and  October, 
1886;  but  iu  the  suit  to  enforce  the  lim  was 
not  Instituted  until  January,  1887,  we  pre- 
siune  that  the  materials  were  furnished,  and 
the  Hen  therefor  acquired,  subsequently  to  the 
passage  of  the  act  of  February  16,  1885  (c. 
3611),  giving  a  statutory  lien  to  mechanics, 
material  men,  etc.  Assuming  this  to  be  true, 
the  ca;8e  of  Barbour  v.  Van  Camp,  26  Fla.  40, 
7  South.  1G2,  is  decisive  of  the  question  pre- 
sented. In  that  case  it  was  expressly  hdd 
that  the  act  of  February  16,  1885,  supra,  re- 
pealed the  said  section  3,  p.  722,  McQel.  Dig. 
(Act  March  7,  1877);  and  that  under  the  act 
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of  1885  ao  wrttten  or  other  notice  was  re- 
qnlred  to  be  gtren  to  tbe  owner  by  material 
men  In  order  to  acquire  the  lien  given  by  that 
atatat&.  The  judgment  appealed  from  la 
therefore  affirmed. 


(ffl  niL  W8,  «84) 

ifVaELiB  T.  STATE). 
(Snpreme   Coart  of   Florida.    Feb.   20,    1894.) 

HomoiDB— Etiskkok  or  Trbiats— Instbdotiokb 
— 'RBMARXa  or  Couitbu,— Amub— Rshbasino 

— AOBBBHBICTa  OV  COUXSIU 

1.  When  there  !•  no  eyidence  of  an  orert 
act  npon  the  part  of  the  deceased,  nor  any 
doubt  as  to  who  began  the  encounter,  or,  as  in 
the  case  at  bar,  as  to  the  defendant  haTlng  be- 
gun it,  eTidence  of  previous  threats,  not  a  part 
of  the  res  gestae,  by  the  deceased  against  the 
accased,  or  of  tbe  dangerous  character  of  the 
deceased,  is  not  admissible. 

2.  A  defendant's  statement,  under  oath,  of 
his  defense,  is  not  such  evidmce  of  an  overt 
act  as  to  constitute,  of  itself,  a  predicate  for 
tile  admission  of  evidence  of  previous  threats 
b7  the  deceased  against  the  accused,  or  of  the 
dangerous  character  of  the  deceased,"  and  ren- 
der the  exdnsion  of  such  evidence  by  the  trial 
court  reversible  error. 

S.  It  is  pnraer  to  refuse  to  Instruct  the  Jnnr 
as  to  points  ox  law  not  ap(dicable  to  the  testi- 
mony. 

4.  It  Is  proper  for  the  trial  Jnd^,  on  mo- 
tion of  the  state  attorney,  to  restrain  counsel 
of  tbe  accused  from  commenting  on  the  fact 
that  the  Drosvcntion  had  omitted  to  introduce 
two  de8;r.u..ted  persons  as  witnesses  to  prove 
whether  lureats  had  been  made  bj  tbe  de- 
ceased against  the  defendant. 

On  Rehearing. 

1.  An  application  for  rehearing  of  a  canse 
in  the  appellate  court,  that  is  practically  a 
Joinder  of  issue  with  the  court  as  to  the  cor- 
rectness of  its  conclusions  upon  points  involved 
In  its  decision  that  were  expressly  considered 
and  passed  npon,  and  that  reargues  the  canse 
In  adVance  ot  a  permit  from  the  court  for  such 
reargument,  is  violative  of  the  rule  governing 
applications  for  the  rehearing  of  causes,  and- 
will  not  be  considered. 

2.  When  parties  or  their  connsd  enter  into 
agreements  aftecUng  any  causes  before  the  ap- 
pellate court,  such  agreements  must  be  filed  here 
with  the  record  in  such  canse;  otherwise,  the 
court  cannot  consider  them  or  be  governed 
thereby  In  any  manner. 

(Syllabus  by  the  Court) 

EhTor  to  circuit  court,  Walton  county;  John 
W.  Malone,  Judge. 

Jaaon  Steele  was  convicted  ot  murder,  and 
brings  error.    Affirmed. 

The  atbeir  facts  fully  appear  in  the  follow- 
Ing  stotemoit  by  RANBT,  G.  J.: 

The  shooting  of  the  deceased,  William 
Johnsoa,  occurred  on  October  10,  1892,  in 
Walton  county,  at  a  house  which  defendant 
had  built  on  land  claimed  by  the  mother  of 
tbe  deceased,  and  as  to  which  there  had 
hetsa  a  contest  between  the  mother  of  tbe 
deceased  and  the  defendant,  and  which  had 
resulted  in  favor  of  the  former.  The  de- 
ceased went  to  the  house  early  on  the  morn- 
ing of  the  day  stated,  his  declared  purpose 
being  to  compensate  the  defendant  for  the 
Improvements  he  had  made.  The  tenanto 
were  n<ovlng  out  that  Buyrniug.    Defendant 


came  after  deceased  sot  there,  but  did  not 
go  up  to  the  house,  but  took  a  position  be- 
hind a  pine  tree  aboot  90  yards  from  the 
bouse.  The  only  witness  who  saw  the  de- 
ceased at  the  time  he  was  shot  says  that 
bis  gun  was  lying  on  a  toble  in  the  house  not 
far  from  the  deceased,  and  that  deceased 
was  standing  in  tbe  door  looking  towards 
defendant,  and  that  as  he  turned  bis  head 
to  look  at  the  witness  (his  brother),  who  had 
entered  the  hoose  with  bis  gun,  the  defoid- 
ant  fired  on  deceased.  The  other  facts,  so 
tar  as  necessary  to  be  stated,  will  be  found 
in  the  opinion. 

Daniel  Campbell,  for  plalntUF  In  error. 
William  B.  Lamar.  Atty.  Gen.,  lot  the  Stata 

RANBT,  a  J.  Tlie  state  having  rested,  the 
defendant  Introduced  one  John  Campbdl, 
who  stated  that  he  knew  the  deceased,  Wil- 
liam Johnson,  In  bis  lifetime;  and  the  wit- 
ness was  then  asked  by  defendant's  counsel  if 
he  had  beard  the  deceased,  shortly  before  the 
killing,  make  any  threats  about  the  prisoner 
at  the  bar,  and,  U  so,  where  and  when  they 
were  made,  and  what  they  were.  The  state 
objected  to  tbe  question  on  the  ground  that 
no  sufficient  predicate  had  been  proved  to  au- 
thotixB  the  admission  of  such  threats,  and, 
the  court  having  sustelned  the  objection,  the 
defendant  excepted.  The  witness  was  then 
asked,  cm  behalf  of  the  accused,  it  he  knew 
the  reputetion  of  the  deceased  In  the  neigh- 
borhood In  whldti  he  lived  tor  peace  and 
quiet,  and,  objectitm  having  been  made  on 
the  ground  of  the  absence  from  the  testi- 
mony of  a  proper  predicate  for  proving  such 
reputation,  the  obJectl(Mi  was  sustoined,  and 
the  ruling  excepted  to.  It  la  entirely  dear 
that,  up  to  the  time  that  these  questions  were 
asked,  there  was  no  evldoice  tending  to 
show  an  overt  act  upon  the  imrt  of  the  de- 
ceased, n<Hr  was  there  any  doubt  as  to  who 
began  the  encounto',  nor  doubt  as  to  the  de- 
fendant having  commenced  It,  Bond  v.  Stote, 
21  Fla.  738;  Gamer  v.  State,  28  Fla.  113, 
0  South.  835;  Id.,  31  Fla.  170, 12  South.  638; 
Wilson  V.  Stote,  80  Fla.  234,  11  South.  690. 
If  the  purpose  of  counsel  was  to  prove 
threato  whldi  were  part  of  the  res  gestae,  he 
should  have  so  Indicated.  There  is  nothing 
to  suggest  that  any  such  purpose  was  enter- 
tained. The  recwd  up  to  this  point  shows 
no  ground  whatever  for  the  introduction  ot 
evidence  as  to  either  the  dangerous  character 
of  the  deceased  or  threats  by  him  against 
the  accused.  After  this,  tbe  defendant  mode, 
under  oath,  a  statement  of  bis  defense,  and 
then  Campbell  was  recalled,  and  asked  If 
he  had  heard  the  deceased  threaten  to  kill 
the  prisoner,  and  the  question  was  objected 
to  by  the  state,  and  the  objection  sustained, 
and  exception  taken;  and  subsequmtly  W. 
J.  D.  Cawthon,  another  witness  for  the  de- 
fendant, was  asked  If  he  knew  the  reputetion 
of  the  deceased  in  his  lifetime,  in  the  neigh- 
borhood in  which  he  lived,  for  peace  and 
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quiet,  and  Uie  ftveetloa  was  followed  by  a 
stmllar  objection,  mlin^r,  and  exception;  and 
Babseqnently  the  defoidant  offered  to  prove 
by  another  witness,  DavtB,  who  was  under 
examination,  that  the  reputation  al  the  de- 
ceased, In  the  community  where  be  lived, 
was  that  he  was  a  bad,  dangerous,  and  des- 
perate man,  but  the  evidence  was  excluded, 
and  exception  was  duly  taken  to  the  ruling. 

In  MlUa:  v.  State,  15  Fla.  577  (decided  In 
1876),  It  was  held  that  the  sworn  statement, 
made  by  the  accused,  of  his  defense  in  a 
criminal  prosecution,  was  for  the  Jury  alone, 
and  to  be  taken  by  them  into  consideration 
in  connection  with  all  the  evidence  of  the 
cose,  and  to  be  allowed  sucb  weight,  and 
such  only,  as  they,  in  their  judgment,  might 
see  fit  to  give  It  This  view  of  the  statute 
was  approved  In  Andrews  v.  State,  21  Fla. 
598,  and  Bond  v.  State,  Id.  788;  and  in  tbe 
latter  case  (decided  In  1886)  It  was  also  held 
that  the  statute  did  not  make  the  state- 
ment of  a  defendant  as  to  an  overt  act  of 
the  deceased  such  proof  of  the  act  as  to  con- 
stitute, of  itself,  a  predicate  for  the  ad- 
misirion  of  evidence  of  previous  tiireats  by 
the  deceased  against  the  accused,  or  of  the 
dangoviis  character  of  the  deceased,  and 
render  the  exclusion  of  -such  evidence  by  the 
trial  court  reversible  error.  It  Is  unnecessary 
to  repeat  here  what  is  said  of  the  statute 
in  the  cases  named.  The  construction  given 
the  statute  bas  become  settled,  and  the  prac- 
tice under  It  is  uniform  In  the  aspects  re- 
ferred to,  and  we  do  not  think  that  construc- 
tion erroneous.  That  it  would  be  far  better 
to  permit  an  examination  and  cross-examina- 
tion of  the  prisoner,  to  the  extent  that  the 
same  would  not  invade  any  constitutional 
guaranty,  we  are  satisfled.  Such  examina- 
tion would  assist  him,  where  his  defense  was 
meritorious  and  bis  disposition  truthful,  in 
developing  the  strcag  points  of  the  defense; 
and,  judging  from  our  observations  both  hero 
and  at  nlst  prlus,  the  bnlduess  of  a  pretended 
defense  wotdd  seldom  be  rendered  more 
palpable  by  the  test  of  examination  and 
cross-examination  than  it  usually  Is  unHer 
the  present  system.  This  change  Is,  however, 
a  matter  of  legislative  discretion. 

Of  the  Instructions  specially  requested  by 
the  defendant,  and  refused,  it  is  sufficient 
t6  say  that  all  but  two  of  them  were  on  sub- 
jects fully  covered  by  charges  already  given 
to  the  Jury.  These  two  were:  (1)  "That  If 
the  jury  believed  from  the  evidence  that  the 
defendant  was  in  possession  of  the  house 
when  the  shooting  occurred,  and  that  it  was 
his  house,  he  had  a. right  to  be  there,  and  He 
had  a  right  to  go  into  the  house,  and  the  de- 
ceased was  a  trespasser  if  he  was  there  con- 
trary to  the  orders  of  the  defendant,  or  re- ' 
mained  there  after  the  defendant  ordraed 
him  away;  and  this  would  be  the  case  al- 
though the  title  to  the  land  was  in  dispute, 
and  subsequently  determined  adversely  to 
the  defendant"  (2)  "That  a  man  \yho  is 
beins  kept  out  of  his  dwelling  house,  where 


be  is  at  the  time  dwelUng,  has  as  maiSi.  right 
to  defend  himself  against  the  Intrndw  as  if 
he  was  In  the  house,  and  the  intruder  was 
actually  attempting  to  eject  him;  and  be 
may  use  such  force  as  may  be  necessary  to 
defend  his  domicile,  even  to  take  the  life 
of  the  intruder  if  It  becomes  necessary." 
The  testimony  did  not  call  for  either  of 
these  InstrucUona  The  testimony  shows 
that  tbe  contest  as  to  the  homestead  had 
been  decided  in  favor  of  the  mother  of 
the  deceased,  and  that  the  defendant's  ten- 
ants were  moving  out;  tbat  the  deceased 
had  gone  there  for  the  declared  purpose 
of  compensating  the  defendant  for  the  Im- 
provements, and  that  bis  expressions  and 
conduct  towards  the  defendant  were  entire- 
ly pacific,  and  In  keeping  with  the  pur- 
pose refored  to;  that  there  was  no  desire 
Shown  by  the  defendant  to  enter  the  house, 
or  go  nearer  to  it  than  a  large  pine  tree.  90 
yards  therefrom,  behind  which  he  had  taken 
position  with  bis  Wlnchest»,  with  no  amica- 
ble intent  in  so  far  as  his  expressions  and 
conduct  proved;  that  he  was  requested  by  de- 
ceased, who  arrived  at  the  house  before  the 
defendant  came,  to  come  up  to  the  bouse,  but 
refused  to  do  so;  and  that  from  behind  this 
tree,  and  after  he  had  promised  not  to  shoot, 
he,  without  anything  that  could  be  reason- 
ably construed  into  an  overt  act  upon  the 
part  of  deceased,  shot  the  deceased.  The  law 
of  the  home  as  a  castle  of  defense  bas  no 
place  here,  and  the  judge  properly  refused 
to  give  the  instructions. 

The  action  of  the  court  in  restraining  coim- 
sel  for  defendant  (not  the  one  now  represent- 
ing him),  on  objection  made  by  the  state, 
from  commenting  on  the  fact  tiiat  the  state 
attorney  had  omitted  to  Introduce  Alec  Steele 
and  Cottonhead  as  witnesses  to  prove  wheth- 
er threats  had  been  made  by  the  deceased 
against  the  defendant  Is  also  assigned  as  er- 
ror; but  there  is  no  allusion  to  it  In  the  brief, 
and  it  may  be  treated  as  abandoned,  yet  we 
are  entirely  satisfied  of  the  propriety  of  the 
judge's  action  In  the  premises. 

The  testimony  sustains  the  verdict  beyond 
question,  and  the  judgment  must  be  affirmed. 
It  will  be  ordered  accordingly. 

On  Rehearing. 
(March  13,  1894.) 
TATLOR,  X  An  application  for  a  rehear- 
ing of  this  cause  has  been  made.  After  care- 
ful consideration  thereof  we  find  nothing  in 
It  that  shakes  our  conviction  of  the  correct- 
ness of  our  findings  In  the  cause,  or  that  Is 
suggestive  of  anything  material  to  the  proper 
determination  thereof,  that  bas  been  over- 
looked by  us,  or  that  has  hot  at  our  hoiuis, 
received  due  and  careful  consideration.  In- 
deed, the  application  for  r^earlng  is  prac- 
tically a  Joinder  of  issue  wltb  the  court  as  to 
the  c«»Tectness  of  Its  findings  upon  p<^ts 
involved  therein  that  were  expressly  passed 
upon  and  considered,— in  reality,  a  reargu- 
ment  of  the  cause  in  advance  of  any  con- 
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dnslon  from  tu  npon  tbe  application  for  sucb 
reargument;  and  In  this  respect  It  is  tIo- 
latlre  of  the  welI-e«tabllBh«d  rules  governing 
applications  for  the  rehearing  of  causes. 
Jones  v.  Fox,  23  Fla.  462,  2  South.  858;  Bank 
V.  Ashmead,  23  Fla.  379,  2  South.  657,  666; 
Smith  T.  Croom,  7  Fla.  180. 

One  of  the  grounds  of  the  application  for 
rehearing  is  that  the  cause  was  inadvertently 
submitted  on  brief  by  the  attwney  general, 
representing  the  state.  In  unintentional  viola- 
tion of  an  agreement  existing  between  him- 
self and  tbe  cotmsel  for  the  plolntlfl  In  er- 
ror, to  the  effect  that  the  attorn^  general 
would  send  him  a  copy  of  his  brief  as  soon 
as  prepared,  and  notify  him  of  a  day  to  be 
set  toe  the  hearing  of  the  cause,  at  which 
hearing  counsel  desired  and  Intended  to 
present  the  case  by  oral  argument;  but  that 
in  consequence  of  the  attorney  general's  fail- 
ure to  notify  him,  and  to  send  him  the  prom- 
ised copy  of  his  brief,  the  cause  was  sub- 
mitted upon  briefs  only,  and  be  was  deprived 
of  the  oppOTtunlty  to  present  the  case  <wally, 
and  to  file  an  additional  brief  therein.  The 
existence  of  any  sucb  agreemait  has  never 
been  calltMl  to  our  attention  in  any  manner 
until  presented  In  this  application;  and  as 
the  cause  was  submitted  upon  briefs  for  the 
plaintiff  in  enor  by  one  of  the  counsel  ap- 
pearing for  the  rehearing  and  for  the  state, 
without  notice  to  us  of  tbe  existence  of  such 
an  agreement,  we  could  not  be  expected  to 
be  guided  or  governed  by  it  in  the  disposi- 
tion of  the  cause.  When  the  parties  <w  their 
counsel  enter  into  agreements  affecting  any 
causes  befwe  this  court,  sudi  agreements 
must  be  filed  here  with  the  record  therein; 
otherwise,  we  cannot  consider  them  or  be 
govpmed  thweby  In  any  mannor.  In  view 
of  the  fact  that,  upon  a  review  of  the  rec- 
ord In  the  cause,  we  find  nothing  suggestive 
of  the  propriety  of  a  change  In  the  con- 
clusions already  reached  thwein,  and  in  tiie 
absence  from  the  application  for  such  reheat^ 
ing  of  anything  Indicating  any  necessity 
therefor,  the  application  for  rehearing  is  de- 
nied. 


(«  La.  Ann.  n«) 

BELARD  et  al.  v.  OBBELIN  et  aL     (No.  !!,• 

474.) 

(Snpreme  Court  of  Loaisiana.    March  12,  1894.) 

Pbtitobt  Action— Kxcbptioss. 

1.  Before  the  court  sustains  an  exception 
filed  by  a  defendant,, his  legal  interest  to  take 
the  particular  ezcwtion  most  appear. 

2.  Plaintiff  In  Dringing  a  petitory  action,  is 
not  necessarily  forced  to  cumulate  therewith  an 
action  of  nullity  to  set  aside  judicial  proceed- 
ings, in  which,  apparently,  his  title  in  the  prop- 
erty has  been  divested.  He  hag,  at  his  risk, 
the  right  to  allege  snch  proceedings  to  be  abso- 
lute nullities,  and  to  go  to  trial  on  that  issue. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  parish  of  East 
Baton  Bouge;  Oeorge  W.  Budiner,  Judge. 

Action  by  one  Belard  and  one  Johnson 
against  Joseph  Oebdln  and  another  to  try 


title  to  land.    There  wss  Judgment  for  de- 
fendants, and  plaintiffs  appeaL     Reversed. 

Cross  &  Cross,  for  appeUanta.  J.  A.  Addi- 
son, for  appellee  Duggan. 

NICHOLLS,  O.  J.  Plaindffs  aver:  That 
they  are  the  sole  bdrs  of  their  father  and 
mother,  Jean  Marie  Lancelot  and  his  wife. 
That  their  father's  succession  was  opened  in 
Bast  Baton  Rouge,  and  a  certain  piece  of 
real  estate,  described  in  their  petition,  was 
inventoried  as  community  property.  That 
John  O'Connor,  in  his  capacity  as  public  ad- 
ministrator, took  possession  of  said  property 
on  June  17,  1871,  and  rendered  his  final  ac- 
count, which  was  homologated  Decemtier  1, 
187a  That  in  the  decree  homologating  the 
account  the  parish  Judge  ordered  the  prop- 
erty to  be  sold  to  pay  debts  and  effect  a  i)ar- 
titlon,  but  this  sale  was  arrested  by  a  decree 
of  court,  affirmed  on  appeal'  June  29,  1878,  on 
the  petition  of  C.  D.  Favrot,  tutor  of  plain- 
tiffs, who  were  then  minors.  That  on  March 
31,  1884,  said  John  O'(3onnor,  ex  parte,  pro- 
cured an  order  to  sell  the  property  to  pay 
debts,  and  an  undivided  half  interest  In  said 
property  was  adjudicated  to  Joseph  Gebelin, 
but  said  sale  was  an  absolute  nullity,  for  the 
following  reasons:  (1)  The  court  was  with- 
out Jurisdiction  to  renda:  the  order.  The 
public  administrator  was  fimctns  officio,  and 
his  office  abolished.  In  this  matter  his  final 
account  had  been  homologated,  and  he  was 
specially  enjoined  and  prohibited  from  sell- 
ing said  property,  by  a  decree  still  In  force. 
(2)  The  sale  was  an  absolute  nullity  because 
it  purported  to  sell  the  undivided  half  inter- 
est belonging  to  the  father  to  pay  community 
debts.  (3)  That  all  the  debts,  as  set  forth  in 
the  account  of  1873,  were  presumably  paid 
and  prescribed,  and,  by  Inspection,  the  pur- 
chaser could  see  said  order  was  ultra  vires. 
(4)  That  petitioners,  having  been  represent- 
ed by  a  tutor,  were  necessarily  parties  to  any 
proceedings  to  sell.  (5)  That  Joseph  Gebelin 
was  deputy  sheriff,  and  could  not  validly 
purchase  property  sold  by  the  sheriff.  That 
about  the  time  of  this  sale  there  turned  up, 
among  waste  papers  In  the  sheriff's  office,  si 
pretended  sole  by  the  sheriff  of  the  other  Un- 
divided half  interest  in  said  property  to  B. 
Feibelman,  made  In  execution  of  judgment 
In  Feibelman  v.  Lancelot  (No.  68Q,  parish 
court),  and  by  mesne  conveyances  the  said 
half  interest  has  been  transferred  to  Joseph 
Gebelin.  That  said  sale  was  neree  treated 
or  Intended  to  be  a  serious  sale.  Tbe  Judg- 
ment In  Feibelman  v.  Lancelot,  which  was 
imder  attachment  proceedings,  was  an  ab- 
solute nullity.  There  was  no  citation,  and 
the  property  was  never  actually  in  the  pos- 
session of  the  sheriff,  but  remained  contin- 
uously in  the  possession  of  John  O'Connor 
till  March,  1884.  That  said  sheriff's  sale 
was  nothing  but  a  project,  and  not  an  ex- 
ecuted titie.  It  was  never  recorded  before 
1884,  whra  B.  Feibdman  B<dd  his  Utigloiis 
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claim,  without  wairanty,  to  John  B.  Lamon, 
for  $50,  wliloh  was  a  nullity,  as  said  Lamon 
was  an  attorney  practicing  in  said  court 
That  said  property  is  w(»lh  $3,000;  and  the 
annual  revenues,  $250.  That  Joseph  Grebelin 
is  the  ostensible  owner  of  said  jffoperty,  but 
Timothy  Duggan,  of  said  parish.  Is  In  pos- 
session, and,  plaintiffs  are  Informed  and  be- 
lieve, has  a  title  to  said  property,  ^ther  fcv 
his  own  benefit,  or  for  the  benefit  of  said 
John  O'ConncH-.  That  said  Duggan  Is  the 
confidential  friend  of  said  O'Ckxanor,  and  has 
been  acquainted  with  all  the  facts  and  cir- 
cumstances connected  with  the  illegal  di- 
vestiture of  plaintiffs'  title  from  the  begin- 
ning. Plaintiffs  prayed  for  citation  upon 
Gebelin  and  Duggan,  and  for  Judgment  rec- 
ognizing them  as  owners  of  the  property, 
and  for  a  writ  of  possession  putting  them 
in  possession  thereof.  Th^  further  prayed 
for  Judgment  against  Grebelin  and  Duggan,  In 
soUdo,  at  the  rate  of  $250  per  annum  from 
March,  1884,  till  the  trial  of  the  suit,  reserv- 
ing to  them  the  right  to  sue  toe  revenues 
from  the  trial  of  the  suit  until  final  delivery. 
Timothy  Duggan,  in  limine,  filed  a  peremp- 
tory exception  to  plaintiffs'  petition,  on  the 
following  grounds:  (1)  That  in  the  suit  of 
Peibelman  v.  Lancelot  (No.  682,  parish  court 
of  Bast  Baton  Rouge),  filed  May  18,  1872, 
execution  was  issued,  and  Feibelman,  the 
plaintiff  therein,  became  the  purchaser  of  the 
undivided  one-half  of  the  two  lots  of  ground 
described  in  plaintiffs'  petition.  (2)  That 
said  Feibelman  sold  Ills  interest  In  said  lots 
to  J.  H.  Lamon  on  the  20th  day  of  July,  1880. 
(3)  The  said  J.  H.  Lamon  was  recognized  as, 
and  decreed  to  be,  the  owner  of  said  prop- 
erty so  purchased  by  him,  in  suit  of  J.  H. 
Lamon  v.  John  O'Connor,  Administrator  (No. 
608,  seventeenth  district  court  for  East  Ba- 
ton Rouge),  filed  March  20,  1884,  and  subse- 
quently sold  his  Interest  In  said  lots  to  Charles 
McVey.  (4)  Joe  Qebelin  became  the  pur- 
chaser of  the  other  undivided  one-half  of 
said  two  lots  at  the  public  sale  made  In  the 
matter  of  the  succession  of  J.  M.  Lancdot, 
deceased,  wMch  sale  was  ordered  by  a  court 
of  competent  Jurisdiction,  and  the  purchaser 
is  not  required  to  lo<A  beyond  the  Jurisdic- 
tion of  the  court.  (5)  Charles  McVey  In- 
stituted suit  against  Gebelin  for  partition  of 
said  two  lots  (No.  702,  seventeenth  district 
court  for  the  piarish  of  East  Baton  Rouge), 
which  partition  was  decreed  to  be  by  public 
sale,  and  thereat  Grebelin  became  the  bona 
fide  purchaser  of  both  lots,  for  a  valuable 
consideration.  Neither  one  nor  all  of  the 
above  and  f<»^oing  sales  and  solemn  ad- 
judications can  be  attacked  collaterally,  but 
plaintiffs  must  Institute  a  direct  action  to 
revoke  and  annul  them,  and  make  proper  par- 
ties thereto.  He  prayed  that  the  peremp- 
tory exception  be  maintained,  and  that  plain- 
tiffs' suit  be  dismissed.  This  exception  hav- 
ing been  fixed  for  hearing,  on  the  hearing 
thereof  exceptor  offered  In  support  of  the 
same  the  record  of  the  various  proceedings 


referred  to  In  his  pleadings.  To  the  Intro- 
duction of  this  evidence,  as  it  was  offered, 
plaintiffs'  counsel  objected,  on  the  ground 
that,  viewed  as  an  exception,  the  same 
should  go  to  trial,  admitting  all  the  facts  set 
forth  In  plaintiffs'  petition  to  be  true,  but 
that  said  so-called  "exception"  is  really  an 
answer,  and  the  object  of  Introducing  the 
said  testimony  Is  to  covertly  set  up  Issues  In 
pais  collaterally,  thus  trying  the  case  piece- 
meal, confusing  the  Issues  Involved  In  the 
case.  The  court  ov^ruled  the  objection,  and 
admitted  the  evidence,  the  objection  to  go  to 
the  effect.  To  this  action  of  the  court,  plain- 
tiffs excepted.  The  court  finally  acted  upon 
the  reception,  maintained  it,  and  dismissed 
the  suit    Plaintiffs  have  appealed. 

It  is  true,  plaintiffs  made  Timothy  Dug- 
gan a  party,  as  being  in  possession  of  the 
property;  but  they  alleged  that  the  tiUcs 
stood  in  the  name  of  Grebelin,  and  the  excep- 
tion filed  shows  such  to  be  the  fact  Plain- 
tiffs' allegations  as  to  Duggan  were  ma«ly 
tentative.  They  did  not  allege,  absolutely 
and  positively,  that  be  had  or  claimed  any 
interest  in  the  property,  and  merely  called 
him  into  court  to  the  end  that  he  might 
either  disclaim  or  announce  his  actual  inter- 
est and  position.  At  the  time  he  filed  his  ex- 
ception he  had  done  neither.  Non  constat 
that  he  has  really  any  Interest  at  all  In  the 
matter,  any  concern  In  the  tities,  or  even  in 
the  possession.  Und^  that  condition  of  af- 
fairs, the  district  court,  at  his  instance,  dis- 
missed plaintiffs'  suit  not  only  as  to  Duggan, 
but  as  to  Gebelin.  In  this  action.  It  was 
clearly  wrong.  Duggan  had  In  no  manner 
claimed  to  represent  Gebelin.  Possibly,  the 
(miy  exception  he  was  entitied  to  have  filed, 
even  so  far  as  concerned  himself,  was  that 
he  should  be  dismissed  from  the  suit  as  hav- 
ing no  legal  connection  with  the  issues  In- 
volved. In  the  manner  and  form  In  which 
he  had  been  made  a  party,  he  might,  as  mat- 
ters stood,  have  filed  exceptions  loolwing  to 
his  own  discht^ge  from  the  suit  but  not 
tending  to  throw  plaintiffs  out  of  court 

Assuming,  however,  that  Duggan  had 
shown  such  connection  with  the  issues  as  to 
entitie  him  to  raise  the  particular  question 
Involved  in  the  exception,  we  are  of  the 
opinion  that  the  evidence  offered  should  have 
been  excluded,  and  the  rights  of  parties 
should  have  been  tested  on  the  face  of  the 
papers.  There  is  no  doubt  as  to  the  legal 
necessity,  under  certain  circumstances,  of 
bringing  direct  actions  to  annul  Judicial  pro- 
ceedings and  decrees  contradictorily  with 
the  parties  legally  interested  in  maintaining 
them,  as  conditions  precedent  to  relief  asked, 
but  the  necessity  for  such  direct  action  is 
contingent  upon  the  issues  which  the  plain- 
tiff tenders.  In  a  petitory  action,  broughr 
under  ordinary  conditions,  the  only  parUef> 
necessary,  originally,  to  the  action,  are  the 
plaintiff  claiming  ownership  of  prop^ty, 
and  a  defendant  in  possession  of  the  same. 
If  the  defoidant  deems  It  to  his  Intvest 
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that  Us  vender,  his  lessor,  or  other  parties, 
be  brought  Into  the  proceedings.  It  Is  for  him 
to  talce  steps  leading  to  that  end.  The  plain- 
tiffs In  this  case  have  not  cumulated  with 
the  petitory  action  proper  actions  of  nullity 
against  tlie  various  proceedings  alluded  to 
In  the  pleadings,  and  made  parties  according- 
ly, for  the  reason  that  the  theory  of  this 
case  Is  that  all  these  proceedings  are  abso- 
lute nullities,  needing  no  Judicial  action  to 
set  them  aside;  that  they  are  void,  not  void- 
able. The  allegations  of  the  petition  are  to 
that  effect  If  the  plaintiffs  think  proper  to 
go  into  this  case  on  that  basis,  on  the 
Btreng^th  of  the  correctness  of  their  legal  con- 
clusions on  that  subject,  they  have,  at  their 
own  risk,  the  right  to  do  so.  Should  it  turn 
out,  on  Inquiry,  that  the  proceedings  alluded 
to  were  not  void,  as  claimed,  but  simply 
voidable,  and  the  case  should  be  before  the 
court  without  the  proper  parties  and  proper 
prayer,  plaintiffs  will  take  nothing  by  theh: 
action.  Defendant  cannot,  in  limine  and  on 
exception,  introduce  evidence^  and  have  the 
court  pass  upon  the  character  of  the  proceed- 
ings which  plaintiffs  assume  to  be,  and  char- 
acterize as,  absolute  nullities.  That  will  be 
one  of  the  Issues  on  the  merits. 

For  the  reasons  herein  assigned,  it  is  here- 
by ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be,  and  the  same  is 
ha-eby,  annulled,  avoided,  and  reverstsd;  and 
It  Is  now  ordered  and  decreed  that  the  case 
be  reinstated  in  the  district  court,  to  which 
It  Is  hereby  remanded  for  fmrther  proceed- 
ings according  to  law. 


(«  IM.  Ann.  m) 

FORD'S  HEIRS  v.  MILLS  et  al.    (No.  11,486.) 
(Supreme  Conrt  of  Louisiana.    March  12,  1894.) 

VAI.IDITT    OF    AdMJKISTBATOB'S   SjlLS  —  AdVBBSS 

PoBSEssioK  —  Evidence  — Admissioks — ^Plead- 

IKOS. 

1.  A  snecession  sale,  made  nnder  an  order 
granted  by  the  clerk  of  conrt  upon  application 
of  a  person  acting  as  administrator,  cannot  be 
dealt  with  as  an  absolute  nullity,  upon  the 
ground  that  the  particular  person  had  not  the 
qualifications  necessary  for  appointment,  nor  be- 
cause, though  letters  of  administration  signed 
by  the  deputy  clerk  were  in  the  record,  there 
was  no  direct  evidence  of  an  appointment  by 
the  clerk.  The  action  of  the  latter,  governing 
the  order  of  sale,  was  a  recognition  by  her  of 
sach  an  appomtment,  and  that  the  party  had 
legally  qnaiified  under  it. 

2.  Where  the  deed  under  which  a  party 
claims  title  to  real  estate,  as  vendee  at  a  suc- 
cession sale,  does  not  recite  that  it  was  made 
nnder  order  of  court,  and  is  otherwise  silent  as 
to  the  observance  of  the  formalities  essential 
to  the  legality  of  such  a  sale,  and  where  the  ev- 
idence shows  that  the  auctioneer,  in  selling,  de- 
parted from  the  terms  of  the  order  authorizing 
a  sale,  such  title  cannot  serve  as  the  basis  for 
the  commencement  of  the  prescripdon  of  10 
years. 

3.  Where  the  title  tendered  to  a  purchaser 
makes  no  reference  to  that  wtiich  the  vendor 
holds,  bad  faith  cannot  be  presumed  in  the  pur- 
chaser from  the  fact  that  the  vendor's  title  was 
of  record,  and  fatally  defective. 

4.  Declarations  of  former  owners  of  prop- 
erty, in  derogation  of  their  own  title  and  good 


faith,  made  after  they  had  ceased  to  be  owners, 
are  not  admissible  against  the  subsequent  ven- 
dees of  the  same. 

5.  Plaintiff,  in  bringing  a  petitory  actioUj  is 
not  forced  to  cumulate  therewith  a  direct  action 
of  nullity,  with  prop?r  parties,  to  set  aside  ju- 
dicial proceedinfTs  under  which  his  title  has  ap- 
parently been. divested,  if  he  alleges  that  such 
proceedings  are  absolute  nullities.  He  has  the 
right,  at  his  risk,  to  tender,  and  go  to  trial  on, 
that  issue. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Cata- 
houla;  J.  L.  Dagg,  Judge. 

Action  by  the  heirs  of  John  Ford  against 
F.  M.  Mills  and  Guy  Phillips  to  try  tide  to 
land,  and  for  othw  relief.  Defendants  had 
Judgment,  and  plalntifCa  appeal.  Reversed 
In  part 

Frank  B.  Tboinas  and  Allen  B.  Hundley, 
for  appeUantCL  Potts  &  Hudson,  for  appellee 
Guy  Phinips.  J.  F.  Ellis  and  D.  N.  Thomp- 
son, for  appellee  Mills. 

NICHOLLS,  0.  J.  John  Ford  died  In  1863, 
leaving  eight  minor  children,  some  personal 
property,  and  the  small  tract  of  land  in  the 
parish  of  Catahoula  which  forms  the  subject 
of  this  litigation.  In  1865  one  Dean  applied 
to  be  appointed  administrator,  alleging  that 
an  administration  was  necessary  in  order  to 
liquidate  and  settie  the  succession  and  pay 
debts.  On  the  12th  December,  1865,  the  dis- 
trict clerk  signed  an  order  directing  the  ad- 
vertisement of  the  application  according  tu 
law,  and  "decreeing  that  if,  after  the  expira- 
tion of  said  period,  no  opposition  be  made  in 
the  mean  time,  he  be  appointed  administra- 
tor, on  his  giving  bond  and  security  for  the 
sum  and  conditioned  according  to  law,  and 
on  his  complying  with  the  law  in  all  other 
respects."  On  the  2d  Janimry,  1866,  the  dep- 
uty clerk  Issued  letters  of  administration  to 
Dean,  in  which,  after  a  recital  that  Dean 
"had  been  appointed  administrator  of  the 
succession  of  John  Ford,  and  taken  the  oath 
and  executed  bond  as  prescribed  by  law,"  It 
is  declared,  "Therefore,  be  it  known  that  the 
said  A.  B.  C.  Dean  is  hereby  confirmed  In 
said  appointment"  On  the  11th  January, 
1866,  the  district  derk,  upon  an  application 
of  Dean,  as  administrator,  praying  for  a 
sole  of  ail  the  property  of  the  succession  to 
settle  and  liquidate  the  same,  rendered  an 
order  of  sale  of  all  the  property  "at  public 
auction,  on  the  terms  and  conditions  re- 
quired by  law."  On  the  26th  December  the 
following  instrument  upon  which  the  Utie  of 
the  defendants  is  based,  was  executed  by 
Dean,  and  placed  of  record:  "State  of  Loui- 
siana, Parish  of  CSatahoula.  Know  all  men 
by  these  presents,  that  I,  A.  B.  C.  Dean, 
administrator  for  the  heirs  of  John  Ford,  did 
offer  for  sale  on  the  first  day  of  December, 
1866,  according  to  law,  the  tract  of  land  be- 
low described,  to  the  highest  and  last  bid- 
der, whose  name  will  also  appear  below. 
Therefore,  the  aforesaid  Mr.  Dean,  a  resident 
of  Catahoula  parish,  Louisiana,  does  bar- 
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CUn,  Bdl.  and  conrey  and  ddlvw  unto  Solo- 
m<Hi  Jemlson,  a  resident  of  the  aforesaid 
pariah  and  state,  and  Ransom  B.  Jemlson, 
an  equal  portion  of  said  land,  the  said  Ran- 
som B.  Jemlson  being  a  resident  of  Cald- 
well parish,— the  following  tract  or  parcel  of 
land,  with  all  the  ImprovementB  and  appur- 
tenances thereto  belonging,  on  what  Is  known 
as  'Sandy  Creek,'  Catahoula  parish,  Louisi- 
ana, to  wit  [here  follows  a  description  of  the 
property].  The  consideration  of  the  above- 
named  land  given  by  the  Jemlson  brothers 
Is  seven  hnndred  and  fifty-five  dollars,  for 
which  they  hare  executed  their  Joint  notes, 
made  payable  to  A.  B.  C.  Dean  or  order,  due 
on  the  first  day  of  December,  1867,  wltl»  Jo- 
siah  Jemlson  and  0.  P.  Kees  as  security  to 
said  notes.  Now,  it  is  the  true  Intent  and 
meaning  of  both  of  the  above  contracting 
parties  that  the  above^escribed  land  is  to  re- 
main specially  mortgaged  and  hypothecated, 
and  the  same  is  hereby  mortgaged  and  hy- 
pothecated, for  the  payment  of  the  above- 
described  notes.  In  testimony  whereof,  we 
have  this  day  signed  our  names  and  afiised 
our  seals  thereunto.  In  the  presence  of  W.  H. 
Uolloman  and  Levi  Prestridge,  witnesses,  of 
lawful  age  and  domicile.  Signed,  sealed,  and 
delivered  on  tills,  the  22nd  December,  A.  D. 
1866.  [Signed]  A.  B.  C.  Dean.  [Seal.]  Solo- 
mon Jemlson.  [Seal.]  Ransom  B.  Jemlson. 
[Seal.]  Witnesses:  [Signed]  W.  H.  Holloman, 
Levi  Prestridge."  On  the  22d  November,  1809, 
Solomon  and  Ransom  Jemlson  sold  the  prop- 
erty to  R.  L.  EUiot  R.  L.  Elliot  sold  to  W. 
H.  EUiot  on  the  26tb  December,  1886.  W. 
H.  Elliot  sold  to  William  McBroom  on  the 
18th  day  of  October,  188a  William  McBroom 
sold  to  F.  M.  MUIa,  one  of  the  defendants,  on 
the  27th  day  of  May,  1890.  P.  M.  Mills 
transferred  a  portion  of  this  property  to  C. 
G.  Woodbridge  on  the  9th  day  of  February, 
1891.  C.  O.  Woodbridge  sold  his  interest  on 
the  29th  day  of  June,  1891,  to  Guy  Phillips. 
F.  M.  Mills  and  Guy  Phillips  are  in  posses- 
sion of  the  property  under  their  respective  ti- 
tles, afid  claim  to  be  owners  thereof.  On  the 
25th  July,  1892,  the  plaintiffs,  as  heirs  of 
John  Ford,  instituted  the  present  petitory  ac- 
tion against  Mills  and  Phillips,  praying  to  be 
declared  the  owners  and  placed  in  possession 
of  the  tract  of  land  referred  to,  and  for  rent 
of  the  same,  at  the  rate  of  $200  per  annum, 
from  the  27th  May,  1890. 

Plaintiffs  attack  all  the  proceedings  In  the 
matter  of  the  succession  of  Ford,  and  declare 
them  to  be  absolute  nullities.  They  allege 
that  Dean  was  neither  a  creditor  of  the  suc- 
cession of  Ford,  nor  a  relative  or  connection 
of  the  family;  that  he  had  no  right  to  be 
tppointed  administrator;  that  the  original  or- 
der touching  the  appointment,  signed  by  the 
district  clerk,  was  null  and  void,  as  it  was  a 
conditional  order  of  appointment,  and  the  sub- 
sequent order  signed  by  the  deputy  clerk  was 
also  an  absolute  nullity,  as  he  was  without 
^wer  or  authority  to  appoint  or  confirm  an 
ddministrator.  They  allege:  That  the  order  of 


sale  was  granted  within  Qsiee  months  of  the 
appointment  of  the  administrator,  in  violation 
of  article  1164,  Rev.  Civ.  Code.  That  there 
was  no  necessity  for  the  sale  of  Immovable 
property.  That  no  creditor  applied  for  a 
sale,  and  Dean  never  filed  a  statement  of 
debts.  That  the  pretended  sale  to  the  Jemi- 
sons  was  absolutely  null,  as  a  Judicial  sale. 
That  it  was  nothing  more  than  a  private  sale 
by  Dean  to  said  parties.  That,  in  making 
the  same.  Dean  did  not  pretend  to  make  it 
as  administrator  of  the  estate  of  John  Ford, 
or  auctioneer,  but  as  administrator  of  the 
heirs  of  John  Ford,  which  he  never  was. 
That  it  was  also  absolutely  null,  as  a  Judicial 
sale,  for  the  reason  that  none  of  the  forms  of 
the  law  for  such  a  sale  were  complied  with. 
That  it  was  not  advertised  for  sale  in  three 
public  places  in  the  parish  of  Catahoula. 
That  the  deed  of  sale  does  not  recite  that  it 
was  made  In  pursuance  of,  or  in  obedience  to, 
any  order  of  court;  that  it  had  ever  been  ad- 
vertised to  take  place  at  the  courthouse  door, 
or  at  the  late  residence  of  the  deceased,  for 
30  days  preceding  the  sale,  or  for  any  number 
of  days.  In  three  public  places  in  the  parish, 
designating  said  places;  that  Dean  bad  of- 
fered the  same  for  sale  to  the  bystanders  in 
an  audible  voice,  or  that  he  proclaimed  the 
terms  of  sale,  whether  for  cash  or  on  a  credit 
of  12  months;  nor  that  he  adjudicated  said 
lands  and  improvements  to  the  said  Jemisons, 
as  the  last  and  highest  bidders,  as  adminis- 
trator and  auctioneer  of  the  estate  of  John 
FOrd,  deceased;  nor  did  Dean  sign  the  deed 
to  the  Jemisons  as  such,  but  signed  the  same 
in  his  individual  name,  thereby  maldng  it  a 
private  sale,  and  absolutely  null  and  void. 
That,  in  point  of  form  and  legal  require- 
ments, it  could  not  form  the  basis  of  the  pre- 
scription, or  the  commencement  of  prescrip- 
tion. That  the  deed  does  not  show  whether 
It  was  the  first  or  second  attempt  at  sale. 
That,  if  for  the  first  attempt,  it  was  null  and 
void,  aB  it  was  sold  for  less  than  the  appraise- 
ment. That  the  Jemisons,  and  all  the  other 
parties  holding  under  them,  were  purchasers 
and  transferees  and  possessors  in  bad  faith. 
That  they  had  actual  and  constructive  knowl- 
edge and  notice  of  all  the  illegalities  and  in- 
formalities connected  with  the  sale.  That 
the  deed  of  sale  to  the  Jemisons  conveyed  no 
legal  title  to  them,  and  they  could  not  legally 
convey  title  to  another. 

Defeiutants  filed  exceptions,  only  one  of 
which  has  been  ref^red  to  in  this  court 
That  exception,  which  was  to  the  effect  that 
the  necessary  parties  had  not  been  made,  and 
that  the  persons  holding  and  claiming  the 
property  as  owners  under  the  Dean  deed, 
and  since,  should  have  all  been  made  parties, 
was  overruled,  and  defendants  answered. 
They  pleaded  the  general  issue,  averred  their 
good  faith,  maintained  the  legality  and  validi- 
ty of  the  proceedings  In  the  matter  of  the 
succession  of  Ford,  and  of  the  various  titles 
thereunder.  They  avored  that  the  purchase 
price  of  the  sale  to  the  Jemisons  was  received 


Digitized  by 


Google 


I*.) 


FORD'S  HEIBS  «.  MIII£. 


847 


by  Dean,  admlnistnitor,  and  applied  by  him 
to  tbe  payment  of  valid,  existing  debts  of  the 
snccesaion,  and  Anally  pleaded  the  prescrip- 
tion of  five  and  ten  years. 

The  district  Jadge  held  the  sale  from  Dean 
to  the  Jemlsona  to  be  ao  radically  null  as  not 
to  serve  as  the  basis  for  the  commencement 
of  prescription.  He  was  of  the  opinion,  how- 
ever, that  th6re  was  no  evidence  before  him 
impngning  the  good  faith  of  R.  L.  Elliot,  and 
those  holding  the  property  after  him,  and 
therefore  took  as  the  Initial  point  of  prescrip- 
tion the  date  of  R.  L.  Elliot's  purchase. 
With  that  date  as  Its  starting  point,  the  court 
hdd  that  tbe  prescription  of  10  years  had  ac- 
croed,  even  as  against  the  minors.  It  there- 
fore sustained  the  plea  of  tbe  prescription  of 
10  years,  and  rejected  plaintiffs'  demand. 
They  appealed. 

The  plaintiffs  having  alleged  the  absolute 
nnlllty  of  the  proceedings  in  tbe  matto'  of  the 
succession  of  Ford,  and  gone  to  trial  oa  that 
issue,  we  do  not  think  It  was  necessary  for 
them  to  bave  made  other  parties  than  those 
before  ns.  See  Belard  v.  Gebelin  (decided 
this  day)  14  South.  848;  also,  Successlcxi  of 
Bright,  38  La.  Ann.  141. 

We  are  of  the  opinion  that  plaintiffs'  objec- 
tions. In  so  far  OS  they  seek  to  base  the  nullity 
of  the  transfer  of  the  property  to  the  Jemi- 
sons  upon  the  ground  that  Dean  was  not  the 
administrator  of  the  succession,  for  the  rea- 
son that  he  was  neither  a  creditor  nor  a  rela- 
tive or  connection  of  the  Ford  family,  and 
that  there  is  not  In  the  record  any  evidence  of 
a  direct  order  of  the  district  clerk,  himself, 
appointing  him  as  such,  but  simply  a  paper 
from  which  it  would  appear  that  Dean's  ap- 
pointment rested  upon  the  unauthorized  act 
of  a  deputy  clerk,  cannot  be  inquired  Into  in 
the  collateral  manner  attempted.  The  order 
of  sale  was  granted  by  the  district  clerk  upon 
a  petition  addressed  to. the  court  by  Dean,  as 
administrator,  and  he  was  at  least  a  de  facto 
officer.  We  presume,  besides,  that  there 
must  have  been  some  intermediate  order  be- 
tween the  original  one  of  the  district  clerk 
and  the  later  one  of  his  deputy.  We  think 
the  paper  signed  by  the  latter  was  intended  to 
be  merely  the  "letters  of  administration" 
which  Issue  to  an  administrator  after  he  has 
complied  with  the  law. 

We  agree  with  the  district  Judge  that  the 
claim  of  ownership  to  the  property  in  litiga- 
tion, based  upon  tbe  prescription  of  10  years, 
as  founded  upon  the  alleged  sale  to  the  Jeml- 
sons,  is  untenable.  The  deed  of  sale  upon 
which  this  claim  rests  is  radically  defective 
in  Its  re<dtal8  and  form,  and,  dehors  the  deed, 
we  are  satisfied  ttiat  Dean,  If  he  was  acting. 
in  the  matter  of  the  sale  under  the  order  of 
the  court,  departed  from  the  terms  of  the 
order.  He  was  ordered  to  sell  according  to 
law,  and  the  evidence  shows  that  there  was 
no  attempt  whatever  to  sell  the  property  tor 
cash,  bat  that  It  was  transferred  at  once  to 
the  Jemlsons,  upon  their  furnishing  their 
votes  payable  at  12  mmtths.    Tlie  case  falls 


undv  the  operation  of  the  principle  an- 
nounced In  the  case  of  Ambrose  v.  Marsh,  27 
La.  Ann.  241.  See,  also,  Succession  of  Fritz, 
12  La.  Ann.  368. 

We  next  come  to  defendants'  claim  of  pro- 
scription, based  upon  the  transfer  of  the 
property  by  the  Jemlsons  to  R.  L.  EUliot,  and 
upon  the  subsequent  changes  of  ownership. 
If  R.  L.  Elliot's  title  and  possession  were  of 
«nch  a  character  as  to  serve  as  the  com- 
mencement of  the  prescription  of  10  years, 
the  conclusions  reached  by  the  district  judge 
on  this  branch  of  the  case  were  correct,  ex- 
cept as  to  Blljata  Ford.  We  liave  therefore 
to  inquire  Into  the  question  of  the  prescrip- 
tion of  10  years  from  that  standpoint.  Plain- 
tiffs contend  that,  had  the  court  permitted  J. 
J.  McKelthen,  Thomas  Davis,  Calvin  O.  Davis, 
and  Wade  Hough  to  testify  upon  the  points 
which  they  sought  to  Interrogate  them  upon, 
and  had  not  excluded  their  testimony,  as  it 
did  (under  reservation  of  their  bills  of  ex- 
ception), they  would  liave  established  the  bad 
faith  of  the  Elliots  and  McBroom.  They  con- 
tend that  the  excluded  testimony  was  admissi- 
ble. We  think  the  Judge's  ruling  correct. 
Plaintiffs  sought  to  prove,  as  agahist  the  de- 
fendants, declarations  of  former  owners,  made 
to  those  witnesses,  derogatory  to  their  own 
titles  and  good  faith,  those  declarations  hav- 
ing been  made  subsequent  to  their  having 
themselves  alienated  the  property.  Declara- 
tions made  under  such  circumstances  cannot 
be  permitted  to  affect  the  subsequent  vendees. 
We  were  Inclined  to  doubt  the  propriety  of 
the  ruling  as  to  Hough's  testimony,  as  It 
does  not  very  clearly  appear  from  the  record 
what  the  date  of  the  statements  to  Hough 
was;  but  It  was  plaintiffs'  duty  to  have  made 
the  recitals  show  the  date  with  certainty,  so 
as  to  effirmativdy  establish  error  on  the 
part  of  the  judge.  We  have  to  assume  his 
rulings  to  be  correct,  until  the  contrary  is 
made  manifest.  There  was  no  reference,  in 
the  Utle  tendered  to  R.  L.  Elliot,  to  that  un- 
der which  the  Jemisons  acquired.  Bad  faith 
cannot  be  presumed  from  the  fact  that  the 
Jemlson  title  was  of  record.  Fletcher  v. 
Caveller,  4  La.  274;  Morand's  Hdrs  v.  Mayor, 
etc.,  5  La.  242;  Self  v.  Taylor,  33  La.  Ann. 
769;  Pattlson  v.  Maloney,  38  La.  Ann.  888. 

Plaintiffs  daim  that,  under  any  circum- 
stances, minority  has  saved  the  rights  of  the 
children  of  William  Duncan  Ford  and  those 
of  Elijah  Ford.  We  think  the  evidence  es- 
tablishes that  the  prescription  of  10  years  had 
run,  as  against  William  Duncan  Ford,  before 
his  death.  He  must  have  been  34  years  of 
age  at  that  time.  He  became  of  age  In  1872, 
and  died  in  1885.  R.  L.  Elliot  purchased  the 
property,  as  we  have  seen,  In  1869.  Elijah 
Ford  must  have  become  of  age  In  1883.  Pre- 
scription, as  to  him,  was  not  completed  when 
this  suit  was  brought. 

For  the  reasons  h«'eln  assigned,  It  is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  is  here- 
by, afOrmed,  as  to  all  the  plain tlffn  Elijah 


Digitized  by 


Google 


fUA 


80UXHEBN  B£FOBTEB,yoL.14. 


(lA. 


F(aH  excepted.  It  Is  farther  ordered,  ad- 
judged, and  decreed  that  the  Judgment  be  an- 
nulled, avoided,  and  reversed  as  to  Elijah 
Ford,  and  judgment  is  now  rend»ed  in  his 
favor,  and  against  the  defendants,  recogniz- 
ing and  declaring  him  to  be  the  owner  of 
an  xmdlvlded  Interest  In  the  property  men- 
tioned In  the  petition,  to  the  extent  of  the  in- 
terest inherited  by  him  in  the  same.  That 
interest  not  clearly  appearing  by  the  record, 
as  to  its  extent,  the  case  is  remanded  to  the 
lower  court  to  have  the  same  ascertained, 
fixed,  and  declared;  costs  of  appeal  to  be 
shared  between  the  appellants,  other  than 
Elijah  Ford,  and  the  appellees,  in  proportion 
to  their  respective  interests. 


US  La.  Ann.  nt) 

HOWCOTT  et  al.  v.  BOARD  OF  OOMUS  OF 
FIFTH  LOUISIANA  LEVEE  DIS- 
TRICT.    (No.  11,460.) 
(Snpreme  Conrt  of  Louisiana.     Harch  12, 1894.) 
Taxation— Assessment— Salb— Limitation  of 
Actions. 

1.  An  assessor  cannot  bring  together  a  nnm- 
ber  of  distinct  properties  belonging  to  different 
individaals,  fix  a  mn{;le  valuation  upon  them  as 
a  whole,  and,  ascribing,  the  ownership  of  them 
oil  to  one  of  the  owners,  assess  taxes  against 
him  to  the  fall  amount  of  the  assessment  on 
that  false  assumption. 

2.  The  act  of  the  tax  collector  in  advertis- 
ing and  adjudicating  said  properties  in  block  to 
the  state,  in  enforcement  of  the  delinquent  taxes 
thereon  so  assessed,  was  without  legal  author- 
ity. 

3.  Property  of  one  person  cannot  be  sold 
confusedly  wiu  those  of  others,  where  there  is 
uo  privity  of  estate  between  the  parties.  One 
I>er8on's  property  cannot  l>e  sold  to  pay  the  debt 
of  another. 

4.  The  transferee  from  the  state,  of  prop- 
erty held  by  it  under  sucti  title,  is  not  protected 
by  the  prescription  of  three  and  five  years. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Madi- 
son;  Field  F.  Montgomery,  Judge. 

Action  by  W.  H.  Howcott  and  J.  E.  &  F. 
X.  Ransdell  against  the  board  of  'commis- 
sioners of  Fifth  Louisiana  levee  district  to 
remove  a  cloud  from  title.  PlaintifTs  had 
judgment,  and  defendant  appeals.    Affirmed. 

W.  M.  Hurpby,  for  appellant  Joseph  E. 
Ransdell,  for  appellees. 

NI0H0LL8,  O.  X  In  the  years  1880,  1881, 
and  1882,  the  assessw  of  East  Carroll  parish 
assessed  together,  in  the  name  of  Samuel  H. 
Lambdin,  a  large  body  of  lands,  separately 
described  by  numbers  of  township,  range, 
sectlMis,  and  subdivisions  of  sections,  at  a 
valuation  In  block  for  all  the  lands,  the  same 
aggregating  some  1,900  or  mare  acres.  Dur- 
ing the  same  years  the  assessor  also  assess- 
ed, in  similar  manner,  a  large  body  of  lands, 
aggregating  2,073  acres,  in  the  name  of 
Charles  Byrne.  In  April,  1888,  the  tax  col- 
lectcnr  of  East  Carroll  advertised  these  lands 
for  sale  for  ddlnquent  taxes.  The  advaHse- 
moits  followed  the  aasessmenta   At  the  sale 


made  under  the  advertisements,  botii  bodies 
of  land  (each  sold  in  blodi)  v&ee  adjudicated 
to  the  state,  as  the  last  and  highest  bidder. 
The  state  subsequently  transferred  these 
lands  to  the  defendant,  the  Fifth  Louisiana 
levee  district  On  the  16th  of  May,  1893. 
plaintifb  instituted  the  present  suit  in  which 
they  allege  themsdves  the  owners  of  certain 
described  property  included  in  the  two  sales 
referred  to,  by  purchase  from  th^  former 
owners,  Samuel  H.  Lambdin  and  Charles 
Byrne.  In  their  petition  they  refer  to  and 
attaclc  the  sales  of  the  said  properties  to  the 
state  as  being  nullities,  and  a  cloud  upon 
their  title.  They  pray  for  judgment  annul- 
ling and  setting  aside  any  claim  or  tlUe  of 
the  Fifth  Louisiana  levee  district  to  the  lands 
described  in  their  petition,  and  quieting  them 
In  their  own  title  to  the  same.  The  attack 
upon  both  sales  Is  substantially  the  same, 
varying  only  as  to  names  of  parties  and  de- 
scription of  lands.  Tbej  aver  that  no  valid 
assessment  of  these  lands  was  made;  that 
only  a  small  portion  of  the  lands  descril>ed 
in  the  assessments  belonged  to  the  parties  in 
whose  names  they  were  assessed;  that  the 
greater  portion  belonged  to  other  parties; 
that  the  portion  bdonging  actually  to  the 
parties  named  was  blended  and  confused 
with  proparty  of  other  persons  and  charged 
with  taxes  not  due  by  it;  that  a  portion  of 
of  the  lands  assessed  to  Lambdin  was  situ- 
ated in  West,  and  not  in  East  Carroll,  and  a 
portion  of  the  lands  described  was  at  a  dis- 
tance of  many  miles  away,  and  entirely  sep- 
arate from  the  other  portion.  They  av» 
that  there  was  a  large  discrepancy  in  the 
lands  assessed  in  the  name  of  Byrne,  be- 
tween the  acreage  set  out  In  the  tax  rolls 
and  the  true  acreage  indicated  by  the  de- 
scripti<Hi,  and  that  the  amount  of  taxes  for 
which  the  property  was  sold,  being  calculat- 
ed upon  an  erroneous  acreage,  was  largely 
in  excess  of  what  was  due  by  the  1.020  acres 
of  Byrne's  land,  which  were  really  included 
in  the  tax  collector's  deed;  that  the  lands 
were  illegally  sold  confusedly  with  property 
belonging  to  otber  people,  and  for  taxes  due 
for  such  other  lands.  They  charged  that  no- 
tice was  not  given  to  Laml>din  and  Bryne, 
as  required  by  article  210  of  the  constitution. 
The  detendant  pleaded  first  as  an  exception, 
"the  prescription  of  three  years  in  bar  of 
plaintiffs'  right  to  bring  this  action  to  in- 
validate a  tax  title  under  which  defendant 
holds  possession  in  good  faith."  It  next  an- 
swered by  general  denial,  and  pleaded  the 
prescription  of  five  years  against  all  the  al- 
leged infwmalities  charged  in  the  petition. 
Judgment  was  rendered  in  the  district  court 
against  the  defendant  and  in  favor  of  the 
plaintiffs,  in  conformity  to  their  prayer,  and 
the  defendant  appealed. 

The  evidence  establishes  that  a  large  part 
of  the  property  assessed  to  Lambdin  and  a 
large  part  of  that  assessed  to  Byrne  belong- 
ed, not  to  them,  but  to  other  i>eraons;  that 
a  part  of  that  assessed  to  Lambdin  was  in 
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another  parish,  and  a  portion  was  entirely 
separate  from  the  otha  lands,  and  many 
miles  away.  The  witnesses  testify  "that, 
whilst  Byrne  was  assessed  on  2,078  acres, 
the  description  of  the  land,  per  official  sur- 
yey,  shows  only  940  acres  belonging  to  him, 
plus  three  hundred  acres  belonging  to  other 
parties;  the  whole  amounting  to  1,240  acres, 
Instead  of  2,078."  We  do  not  think  plaintiffs 
have  shown  want  of  notice  to  Lambdln  and 
to  Byrne.  The  sales  nndw  the  assessments 
haying  be^i  made  in  block,  «nd  following 
the  assessments,  the  question  submitted  to 
us  is  whether  the  fwmer  owners  were  dl- 
rested  of  th^  title  or  not,  and  whether  the 
defendant  is  protected  and  secured  by  the 
prescriptions  set  up.  There  can  be  no  ques- 
tion as  to  the  assessments  made  baying  been 
wrongly  made.  The  assessor  has  no  legal 
right  to  include  in  one  asBeBsment,  and  under 
one  valuation,  properties  belonging  to  diCfer- 
ent  persons;  and  the  state,  ttirough  its  i^- 
cers,  Iiad  no  right  to  sdl  together  properties 
of  different  individuals,  assessed  in  that  man- 
ner. In  suits  between  private  Individuals, 
conducted  under  ordinary  proceedings,  where 
the  rules  of  proceeding  are  far  less  rigorous 
than  in  tax  proceedings.  It  has  been,  on  sev- 
et&l  occasions,  held  that  the  property  of  one 
person  could  not  be  sold  confusedly  with 
that  of  another,  wh^e  there  is  no  privity 
of  estate  between  the  parties.  See  Mayor  v. 
Armant,  14  La.  Ann.  181,  and  Savage  v.  Wil- 
liams, 15  IJa.  Ann.  252.  The  propoty  of  one 
person  cannot  legally  be  sold  to  pay  the  debt 
of  another,  even  though,  through  the  sale, 
a  debt  of  his  own  may  be  paid;  and  the 
tax  collector  was  without  iMwer  or  author- 
ity to  do  so.  We  are  of  the  opinion  that  the 
prescriptions  pleaded  do  not  apply  to  this 
case.  For  the  reasons  assigned,  it  is  hereby 
<»daed,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  be,  and  the 
same  is  hereby,  affirmed. 


(102  Ala.  Sg7) 

McOONNELL  V.  WORNS. 

(Supreme  Court  of  Alabama.    Feb.  IS,  1894.) 

HscHAKios'  Liens— ErtroRCEHBira — Estoppbl  of 
Owner  —  Flea  dins  —  Complaint  —  Plea  in 
Abateuent— Appeal — Review. 

1.  On  appeal  from  justice's  conrt  to  city 
court,  defendant  cannot  set  up  the  snmmons, 
complaint,  and  judgment  in  the  justice's  court, 
and  plead  in  abatement,  as  the  case  is  to  be 
tried  de  novo. 

2.  A  complaint  is  not  demurrable  which 
fails  to  show  that  defendants  liave  been  served 
with  process. 

3.  It  cannot  l>e  objected  that  soit  was  not 
instituted  against  the  late  firm  of  S.  &  Co., 
where  both  summons  and  complaint  show  that 
S.  and  B.  were  proceeded  against  as  "late  part- 
ners under  the  firm  name  of  S.  &  Co.,"  and  the 
summons  was  served  on  B. 

4.  In  an  action  to  enforce  a  mechanic's  lien, 
the  overruling  of  the  owner's  demurrer  to  the 
complaint,  wldch  sought  a  money  judgment 
against  him,  was  harmless  error,  where  the 
judgment  merely  declared  a  lien  on  the  owner's 
premises  for  the  amount  of  the  money  judgment 
rendered  against  the  contractor. 

y.l480.no.l6 — 54 


5.  Objection  to  the  discontinuance  of  a  suit 
as  to  a  party  not  served  with  process  cannot  be 
raised  first  on  appeal. 

6.  Where  defendant  failed  to  comply  with 
the  mechanics'  lien  law  to  protect  his  property 
from  the  enforcement  of  a  subcontractor's  lien, 
and  told  the  subcontractor  that  he  had  enough 
to  pay  him  from  the  money  going  to  the  princi- 
pal contractor,  and  allowed  the  subcontractor  to 
complete  the  contract,  he  was  estopped  to  deny 
that  he  had  money  of  the  principal  contractor'^ 
sufficient  to  pay  the  subcontractor. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  Ed.  0.  Woms,  d(tog  business 
under  the  firm  name  of  E.  C.  Woms  &  Co., 
against  H.  L.  McConnell  and  Stoner  &  Co., 
to  recover  for  labor  performed,  and  mate- 
rials furnished,  in  the  erection  of  a  house 
owned  by  defendant  McConndl,  and  to 
fasten  a  lien  on  the  house  and  lot  From 
a  judgment  for  the  plalntlfF,  defmdant  Mc- 
Ccmnell  appeals.    Affirmed. 

The  suit  was  originally  commenced  In  the 
court  of  a  justice  of  the  peace,  and  as  styled 
in  the  complaint  the  suit  was  against  "H. 
L.  McConnell  and  Matthew  T.  Stoner  and 
0.  E.  Bryan,  late  partners  in  business  under 
the  name  of  Stoner  &  Company."  The  sum- 
mons was  issued  on  Noveml)er  22,  1892,  and 
the  same  was  marked  executed  on  the  said 
Bryan,  December  1,  1892,  and  on  McCon- 
nell December  9,  1892.  There  was  no  service 
upon  Stoner.  In  the  justice  of  the  peace 
court  judgment  was  rendered  in  favor  of  the 
plaintiff  "against  Stoner  and  Bryan  and  H. 
L.  McConnell  for  $83.00,  $15.00  attorney's 
fees,  and  costs  of  this  proceeding,  and  the 
same  is  declared  a  lien  on  the  following 
property."  (Describing  the  lot  upon  which 
the  house  was  erected  for  McConneU.) 
From  this  judgment  an  appeal  was  taken  to 
the  city  court  by  H.  L.  McCounell.  In  the 
city  court  the  defendant  H.  L.  McConneU 
filed  his  plea  in  abatement  setting  out  the 
summons  and  complaint  issued  and  filed  in 
the  justice  of  the  peace  court,  and  also  the 
entry  of  judgment  of  the  justice  of  the 
peace,  which  is  copied  al>ove.  And  the  de- 
fendant alleged  in  said  plea  that  the  facts 
set  forth  by  the  summons  and  complaint, 
and  the  judgment,  show  that  the  said  cause 
of  action  was  discontinued,  and  judgment 
rendered  against  this  defendant  was  invalid. 
To  this  plea  in  abatement  the  plaintiff  de- 
murred on  the  ground  (1)  that  the  plea  was  no 
answer  to  the  complaint,  (»■  any  part  there- 
of. (2)  That  the  said  plea  was  not  filed  by 
Stoner  &  Co.  or  by  either  member  of  said 
company.  (3)  That  said  plea  was  filed  aft- 
er the  said  McConneU  had  appealed  the 
cause  to  the  city  court,  thereby  waiving 
such  defects  as  he  complained  of,  and  by 
such  acts  he  was  estopped  from  making  such 
objecU<ms.  (4)  That  the  aUeged  defects  in 
the  judgment  entry  of  the  justice  of  the 
peace  court  constitute  no  defense  to  this  ac- 
tion in  the  dty  court,  as  in  said  city  court, 
under  the  law,  the  case  is  triable  de  novo. 
This  demurrer  was  sustained,  and  the  de- 
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lendant  McOoniieD  tbeo  demnrred  to  the 
comidalnt  <m  Beveral  grounds,  the  prlndpal 
<rf  which  ore  sufficiently  stated  in  the  opin- 
ion. Ttiia  demorrer  was  overruled,  and  the 
defendants  then  pleaded  as  follows:  (1)  A 
denial  of  the  allegations  of  the  complaint 
(2)  That  at  the  time  the  plaintiff  gave  no- 
tice to  the  defendant  that  he  looked  to  his 
lien  on  the  building  owned  by  the  defendant 
for  payment  of  his  claim,  the  defendant  was 
not  indebted  to  the  c(mtractors  for  the 
building  or  improTements  erected,  on  his  lot 
(8)  That  at  the  time  the  notice  was  given 
to  the  defendant,  that  the  plaintiff  looked  to 
his  lien  on  the  building,  the  defendant  bad 
paid  the  full  amount  be  had  contracted  to 
pay  to  the  contractors  for  the  erection  of 
said  building,  and  that  he  had  paid  the  said 
sum  on  pay  rolls  for  labor  done  upon  said 
tmlldlng,  fumlehed  to  him  by  said  contract- 
us; and  to  material  men  on  bills  furnished 
by  said  contractors  for  material  used  hi  said 
building,  and  that  the  defendant  paid  each 
of  said  bills  and  pay  rolls  in  full  as  present- 
ed. (4)  That  the  contractors  did  not  com- 
plete the  building  to  be  erected  by  them  In 
accordance  with  the  terms  and  provisions  of 
their  contract  with  the  defendant;  that  the 
defendant  paid  the  expenses  for  completing 
the  said  building  in  accordance  with  said  con- 
tract; and  that  imder  said  contract  he  was 
entitled  to  obtain  liquidated  damages,  if 
the  contractors  failed  to  complete  the  bnild- 
ing  at  a  specified  time;  and  that  alter-  a  de- 
duction of  said  several  sums  from  the  con- 
tract price  for  the  wection  of  said  building, 
the  defendant  had  paid  out  the  full  amount 
and  more  than  was  contracted  for.  The 
plaintiff  demurred  to  these  pleas  as  follows: 
To  the  second  plea,  because  the  same  is  no 
answer  to  the  complaint  To  the  third  plea 
on  the  ground  that  the  plea  falls  to  allege 
that  before  making  any  payment  under  the 
contract  with  Stoner  &  Co.  the  defendant 
demanded  of  the  said  contractors  a  com- 
plete list  of  all  the  material  men,  laborers 
and  employes  who  had  furnished  materials 
or  performed  any  labor  or  service,  in  and 
about  the  erection  of  said  building,  nnder 
any  contract  with  the  contractors;  and  also 
failed  to  allege  that  he  paid  such  aifounts 
due  said  contractors  to  persons  named  In 
such  a  list  Fourth.  The  plea  was  de- 
murred to  on  the  same  ground  as  the  third. 
The  demurrers  to  these  pleas,  respectively, 
were  sustained,  and  the  defendant  excepted. 
Upon  motion  of  the  plaintiff,  it  was  ordered 
by  the  court  that  the  cause  be  discontinued 
as  to  the  d^endant  Matthew  T.  Stoner,  who 
had  not  been  served  with  process,  and  the 
defendant  C.  B.  Bryan  In  <$pai  court  con- 
sented to  proceed  with  the  trial,  of  the  cause 
In  the  city  court  The  facts  of  the  case,  in 
reference  to  the  contract  for  the  erection  of 
the  bouse,  between  Sterner  &  Co.  and  the 
defendant  H.  L.  McOonnell,  are  snbstan- 
tlally  the  same  as  those  found  In  the  case  of 
Hardware  Ck>w  t.  McGoondl,  14  South.  76S. 


The  plaintiff  in  this  case/med  tat  a  balance 
due  him  for  plumbing,  which  woric  was 
done  under  a  contract  with  Stoner  3(  Ca 
The  other  necessary  facts  are  sufficiently 
stated  in  the  opinion  of  this  cas&  The 
cause  was  tried  without  the  intervention  of 
a  Jury,  and  upon  the  bearing  of  all  the  evi- 
dence, the  court  rendered  Judgment  for  the 
plain  tiflC 

B.  3.  Smyer,  for  appellant.  Hibbard  ft 
Miles,  for  appellee^ 

HARALSON,  J.  1.  Th»%  was  no  error  in 
sustaining  a  demurrer  to  defendant's  plea  ta 
abatement  When  the  appeal  was  taken  to 
the  city  court,  the  Judgment  l>efore  the  Justice 
was  vacated,  and  ceased  to  have  any  force 
or  effect  either  as  an  estoppel,  or  as  matter 
of  evidence.  The  only  defenses  that  court 
could  regard,  were  such  as  went  to  the  merits 
of  the  case,  to  be  tried  de  novo^  as  if  it  bad 
originated  in  that  court,  in  the  first  Instanoa 
Code,  {  3405;  Lehman  v.  Hudmon,  78  Ala. 
632;  UtUeton  v.  Clayton,  T7  Ala.  671;  Abta- 
ham  T.  Alf  ord,  64  Ala.  281. 

2.  The  statute  provides,  that  "the  complaint 
•  •  •  ahall  contain  a  description  of  the 
property  on  which  the  lien  Is  claimed,  and 
shall  allege  the  facts  necessary  to  entitle  the 
plaintiff  to  the  lien  and  the  enforcement 
thereof."  Code,  {  8029.  The  demurrer  to  the 
complaint  does  not  question  it*  sufficiency, 
except  in  the  respects,  (1)  that  Stoner  &  Coi 
are  necessary  parties  to  the  suit  and  are  not 
made  parties;  (2)  that  C.  B.  Bryan  and  AL  T. 
Stoner  are  necessary  parties  and  have  not 
been  served  with  process;  and  becausei  (^ 
the  plaintiff  aeeisB  a  personal  Judgment 
against  defendant,  McOonneU.  The  complaint 
does  not  show,  and  it  is  unnecessary  for  it 
to  show,  that  any  of  the  def^idanta  had  been 
served,  and  a  complaint  is  never  subject  to 
demiu'rer  for  anything  not  appearing  in  it 
M.  T.  Stoner  and  C.  B.  Bryan,  as  appean 
from  the  complaint,  were  proceeded  against 
as  "late  partners  in  business  under  the  firm 
name  of  Stoner  &  Co.,"  and  they  are  describ- 
eil  in  the  summons  in  the  same  monno-, 
which  was  served  by  executing  it  on  O.  Ej. 
Bryan.  It  cannot  be  objected,  then,  that  sol' 
was  not  instituted  against  the  late  firm  wf 
Stoner  &-  Co.  It  Is  not  clear  from  the  com- 
plaint, that  a  moneyed  Judgment  Is  not  sought 
against  appellant,  McOonneU,  as  well  as 
against  the  other  defendants;  but  one  thing 
is  certain,  and  that  is,  that  no  such  Judgment 
was  rendered  against  him.  The  court  did  no 
more,  in  the  Judgment  that  was  rendered,  as 
against  the  appellant  than  to  declare  a  lien 
on  the  lot  of  land  npon  which  the  complaint 
■ought  to  have  one  declared  and  enforced, 
and  to  order  its  sale  for  the  amount  of  the 
Judgment  rendered  in  the  snit  against  the  coo- 
tractor.  If  there  was  any  oror  In  the  frame 
of  the  complaint,  aa  to  him.  In  this  respect 
the  appellant  suffered  no  injury  ftt>m  it  and 
cannot  be  heard  to  complain,  for  t&e  ant- 
ruling  hia  demurrer  to  It. 
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8.  On  the  trial  of  the  cauae,  without  any 
objection  on  the  part  of  elthor  of  the  other 
defendants,  It  was  dlscontlnned  as  to  M.  T. 
Btoner,  who  waa  not  aervei,  and  It  was  prose- 
cuted acalnat  the  said  G.  £.  Bryan,  who  ap- 
peared and  consented  to  proceed  with  the 
trial;  and  judgment  was  rendered  against 
him,  for  $101.42,  and  a  lien  was  declared  and 
ordered  enforced  against  the  land  described 
In  the  complaint.  The  appellant  not  ha^ng 
objected  in  the  court  below,  to  the  trial  of 
the  causes  without  said  Stoner  as  a  party  de- 
fendant,—If  It  waa  necessary  for  him  to  be 
one,— cannot  raise  that  question  fw  the  first 
time  In  this  court  Neither  of  pleas  2,  8,  and 
4  filed  by  the  am>ellant,  the  owner  of  the 
building,  shows  a  compliance  by  blm  with  the 
requirements  of  the  statute,  in  order  to  ex- 
empt his  property  from  the  declaration  and 
enforcement  of  a  lien  thereon  under  said  act, 
and  were,  therefore,  subject  to  the  demurrer 
Interposed  to  them.  The  case  was  tried  by 
the  court  without  a  Jury,  upon  the  denlala 
of  the  allegations  of  the  complaint 

4.  By  the  contract  with  plaintiff,  the  con- 
tractors wore  to  complete  the  house  within 
60  dayv  from  the  2lBt  July,  1892.  The  plain- 
tur,  on  the  4th  November,  following,  notified 
appellant  In  the  manner  required  by  statute, 
of.  his  intention  to  claim  a  Uen,  and,  on  the 
2l8t  of  NoTCmber,  be  filed  his  daim  of  lien 
under  the  statute,  (Laws  1880-81,  p.  678,  I 
2,)  in  the  oflice  of  the  Judge  of  probate  of  the 
conn^.  The  evidence  showed,  without  con- 
flict that  the  list  as  required  by  section  2^ 
of  said  act  was  not  demanded  by  the  appel- 
lant nor  furnished  by  the  ccmtractors.  They 
furnished  pay  rolls  of  laborers,  once  a  week, 
and  he  settled  by  them.  The  plaintiff  testi- 
fied, that  about  the  time  be  was  completing 
his  contract  for  labor  and  materials  furnished, 
he  made  out  his  blU  showing  the  balance  tm- 
paid,  which  was  certified  by  the  contractor 
as  follows:  "Mr.  McOonnell,  please  pay 
above  when  plumbing  la  finished,  and  oblige, 
Bryan  &  Stoner.  10/1, 1892,"— and  presented 
the  same,  thus  certified,  to  Mr.  McOonneli's 
authorized  agent  in  charge  of  the  worlc,  who 
informed  him  that  he  had  ^0  on  hand,  due 
the  contractors,— more  than  enough  to  pay 
him,— and  farther,  that  he  completed  his  con- 
tract This  account  was  presented  to  J.  W. 
McConnell,  defendant's  agent  on  the  1st  of 
October,  1892.  It  wais  also  Shown  by  plain- 
tiff, that  said  McConnell  knew  the  plaintff 
was  doing  the  work,  and  had  paid  him  up  to 
1st  October,  $76  thereon.  J.  W.  McConndl, 
the  agent  of  defendant  testified  for  him,  that 
he  did  not  remember  tiling  plaintiff  that  he 
had  money  enough  In  his  hands  to  pay  his 
claim,  but  he  may  have  told  him  so;  that 
plaintiff  did  not  complete  his  Job  until  the 
2Sth  or  26tb  of  October,  1892,  and  that  he  had 
already  paid  out  more  money,  than  he  owed 
the  ccmtractors  under  the  contract 

8.  We  have  the  case,  'then,  presented  to  us 
In  this  manner:  The  owner  failed  to  comply 
With  reqairemoiti  ot  the  mechanics'  and  ma- 


terial men's  act  to  protect  his  property  from 
the  declaration  and  enforcement  of  a  lien 
thereunder;  the  proofs  show,  that  he  knew 
what  be  would  owe  the  plaintiff,  on  the  com- 
pletion of  his  contract;  he  allowed  him  to  go 
ahead  and  complete  It  by  fumlsbing  labor 
and  materials,  and  did  not  forbid  him  to  do 
so;  that  he  told  him  he  had  money  enough 
going  to  the  principal  contractor,  to  pay  him, 
and  this,  as  Is  presumable,  to  Induce  plain- 
tiff to  complete  the  work,  and,  now,  refuses 
to  pay  It  on  the  alleged  grotmd,  that  he  had 
already  paid  out  mote  than  he  bad  contracted 
with  the  principal  contractors  to  pay.  Such 
a  defense  cannot  be  entertained.  He  Is  estop- 
ped to  deny  he  had  money  In  hand,  of  the 
contractor,  sufficient  In  amount  to  pay  plain- 
tiffs Myers  v.  Byars,  (Ala.)  12  South.  4aa 
This  disposes  of  all  the  matters  assigned  as 
error  which  have  been  insisted  on  In  argu- 
ment    Affirmed. 
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(Snpreme  Court  of  Alabama.    Fdk.  7»  1804.) 

HoKiciDB — SsLV-DEnnsB— EvToairoB. 

1.  Evidence  that  deceased  had  made  threats 
against  the  accused,  and  was  of  &  violent  dis- 
position, did  not  jastify  a  resort  to  a  deadly 
weapon,  where  there  was  no  demonstration  of 
an  intent,  coupled  with  ability,  to  talie  life  or 
inflict  bodily  barm. 

2.  Where  there  was  evidence  that  de- 
ceased was  a  violent  man,  an  instruction  that 
nnder  such  circumstances,  more  prompt  meas- 
ures of  defense  would  be  justifiable  than  if  he 
were  of  a  peaceable  disposition,  should  be  given. 

8.  Svfdenoe  that  deceaiied  had  received  a 
threatening,  anonymooa  letter,  in  which  no  ref- 
erence was  made  to  the  defendant,  is  inadmisd- 
ble,  where  there  is  no  evidence  connecting  him 
with  the  sending  of  the  letter,  or  that  he  had 
any  Icnowledge  that  deceased  liad  received  it 

Appeal  from  circuit  court  St  Clair  county; 
Leroy  F.  Box,  Judges 

John  A.  Karr  was  indicted  and  tried  for 
the  murder  of  Jason  Smith,  and  convicted  of 
murder  In  the  second  degree.  Beversed  and 
remanded. 

The  evidence,  without  conflict  tended  to 
show  that  at  the  time  the  said  Smith  was 
shot  by  the  defendant  he  had  a  gun  In  his 
band,  starting  up  the  steps  of  the  defend- 
ant's house,  but  that  the  gun  was  not  held 
by  the  deceased  as  if  be  was  about  to 
shoot  The  evidence  further  tended  to  show 
that  the  deceased  had  many  times  made 
threats  against  the  defendant  and  his 
son,  and  had  declared,  no  longer  than  the 
morning  that  he  (the  deceased)  waa  killed, 
that  be  was  going  to  kill  the  defendant 
and  hl8  son  during  the  day;  that  this 
tlu-eat  was  communicated  to  the  defendant 
and  ills  son;  that  at  the  time  of  the  shooting 
the  defendant  and  bis  son  were  in  one  of 
the  rooms  of  defendant's  house,  and,  as  the 
deceased  started  up  the  st^s,  each  one  of 
them  fired  upon  him.  At  the  request  of 
the  solicitor,  the  court  gave  the  following 
written  charges:   (1)  "The  court  (diarges  the 
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Jury  that,  If  the  defendant  relies  on  a  Justi- 
fication of  his  acts  partly  by  threats  made 
against  him  by  Jason  Smith  before  the  Idll- 
ing,  then  such  threats  wUl  not,  of  them- 
selves,  be  a  Justification  of  the  homicide,  un- 
less the  Jury  further  find  from  the  evidence 
that  deceased,  at  the  time  of  killing,  was 
manifesting  an  Intention  to  carry  such 
tlureats  Into  execution,  by  a  positive  act  then 
done,  or  that,  from  the  acts  of  the  defend- 
ant at  the  time  of  the  killing,  it  would  have 
appeared  to  a  reasonable  mind,  under  the  cir- 
cumstances, that  the  deceased  was  attempt- 
ing to  execute  the  threats  against  defend- 
ant" (2)  "The  court  charges  the  jury  that 
a  i)erson  charged  with  murder,  who  seeks  to 
Justify  himself  on  the  ground  of  threats 
against  his  own  life,  is  permitted  to  intro- 
duce evidence  of  such  threats  so  made.  But 
the  same  should  not  be  regarded  as  afford- 
ing a  Justiflcation  for  the  killing  or  offense, 
unless  it  be  shown  that  at  the  time  of  the 
homicide  the  person  killed,  by  some  act  then 
done,  manifested  an  Intention  to  execute  the 
threats  so  made,  or  reasonably  appeared  to 
defendant  to  be  so  doing."  (3)  "The  expres- 
sions used,  in  charging  the  jury,  that  the 
Jury  must  find  the  defendant  not  guilty  un- 
less the  evidence  against  him  should  be  such 
as  to  exclude  to  a  moral  certainty  every 
hypothesis  but  that  of  the  guilt  of  the  de- 
fendant, as  charged,  and  that  the  evidence 
from  the  state  should  be  so  convincing  as  to 
lead  the  minds  of  the  Jury  to  the  conclusion 
that  the  accused  cannot  be  guiltless,  are  but 
strong  expressicms  of  that  full  measure  of 
truth  which  the  law  exacts  before  it  will 
sanction  a  conviction  of  a  criminal  offense." 
To  the  giving  of  each  of  these  charges  the 
defendant  severally  and  separately  excepted. 

•John  A.  Bllboo  and  John  W.  Inzer,  for  ap- 
pellant Wm.  S.  Martin,  Atty.  Gen.,  for  the 
State. 

STONE,  0.  J.  The  homldde  which  gave 
rise  to  this  prosecution  was  perpetrated  on 
August  28,  1892,  and  at  the  entrance  of  de- 
fendant's dwelling.  There  is  no  conflict  in 
the  testimony  on  these  points.  When  shot 
down  and  killed,  deceased  was  approaching 
the  do<Mr  of  defendant's  home  with  a  gun  In 
hand,  though  not  raised,  or  put  in  position 
for  shooting.  There  is  testimony  that  de- 
ceased had  made  threats  against  the  life  of 
the  accused,  and  that  he  was  a  man  of  vio- 
lent and  dangerous  character.  Now,  these 
facts,  alone,  do  not  of  themselves,  Justify 
or  excuse  an  immediate  resort  to  deadly 
weapons  on  the  mere  suspicion  that  life  is 
endangered.  There  must  be  some  demon- 
stration, OT  apparent  demonstration,  of  an 
intent  coupled  with  ability,  to  take  life  or 
inflict  grievous  bodily  harm,  before  extreme 
measures  become  defensive,  and  can  be  re- 
sorted to.  Ex  parte  Brown,  63  Ala.  187; 
Brown  v.  State,  74  Ala.  478;  Roberts  ▼. 
State,  68  Ala.  156;   Storey  t.  State,  71  Ala. 


329;  Rogers  v.  State,  62  Ala.  170;  De  Arman 
V.  State,  71  Ala.  351;  Myers  v.  State,  62  Ala. 
599.  The  several  charges  given  at  the  In- 
stance of  the  state  assert  correct  legal. i»1n- 
dples,  and  the  circuit  court  did  not  err  in 
giving  them. 

The  tendencies  of  the  testimony  possibly 
called  for  an  instruction  which  does  not  ap- 
pear to  have  been  given  or  asked  for.  There 
was  testimony,  as  we  have  said,  tending  to 
show  that  deceased  was  a  vi(dent  and  dan- 
gerous man.  If  such  was  his  character  and 
disposition,  more  prompt  and  decisive  meas- 
ures of  defense  would  be  Justifiable  than  If 
he  were  of  a  peaceable  disposition.  His 
character  for  violence,  if  found  to  exist  and 
previous  threats,  if  believed  to  have  been 
made,  should  be  weighed  by  the  Jury,  in  de- 
termining whether  the  defendant  when  he 
fired  the  gun,  acted  under  a  reasonable  ap- 
prehension of  present  impending  peril  to 
his  life,  or  of  suffering  some  other  grievous 
bodily  harm.  De  Arman  v.  State,  71  Ala. 
351;  Lang  y.  State,  84  Ala.  1,  4  South.  193; 
Smith  V.  State,  88  Ala.  73,  7  South.  52. 

It  was  shown  that  deceased  had  received 
an  anonymous  letter  about  two  months  be- 
fwe  the  homicide  occurred.  It  came  through 
the  mail,  and  was  both  threatening  and  abu- 
sive. There  was  no  attempt  to  connect  the 
defendant  with  the  authorship  of  the  letter, 
or  to  show  that  he  had  any  agency  in  get- 
ting it  up  or  in  sending  it  It  made  no  refer- 
ence whatever  to  the  defendant,  or  to  any 
subject  of  quarrel,  disagreement  or  other 
relations  between  him  and  the  deceased. 
This  anonymous  letter  was  offered  in  evi- 
dence by  the  prosecution,  objected  to  by  the 
defendant,  the  objection  overruled,  and  the 
letter  was  read  to  the  Jury.  The  defendant 
excepted.  In  receiving  this  evidence  the  cir- 
cuit court  erred.  If  this  testimony  was  of- 
fered as  a  reason  why  the  deceased  was 
bringing  home  a  gun  at  the  time  he  was 
fired  on,  there  are  two  reasons  why  It  was 
improper  for  that  purpose:  First  It  was 
too  long  after  the  receipt  of  the  letter  to  au- 
thorize the  Inference  that  the  threats  it  con- 
tained prompted  the  deceased  to  arm  him- 
self, there  being  near  two  months  between 
the  time  he  received  the  letter  and  the  time 
it  appears  he  obtained  the  gun.  Second. 
There  is  no  attempt  to  show  that  defendant 
had  any  knowledge  or  notice  that  deceased 
had  received  such  letter.  In  the  absence  of 
such  notice,  even  if  such  was  the  reason 
why  deceased  was  armed,  defendant's  legal 
accountability  must  be  tested  and  deter^ 
mined  without  any  reference  whatever  to 
that  letter.  But  we  must  not  be  misunder- 
stood. What  we  have  said  in  this  connec- 
tion Is  only  important  in  making  the  in- 
quiry whether  d^endant,  at  the  time  he 
fired  the  gun,  had  reasonable  ground  for  be- 
lieving, and  did  believe,  It  was  necessary  for 
him  to  kill  Smith  in  order  to  preserve  hW 
own  life,  or  to  save  himself  from  grievous 
bodily  harm.    If  the  Jury  fail  to  find  this  to 
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be  the  caae,  the  plea  of  self-defense  Is  not 
made  good.  We  'will  add,  the  defendant,  be- 
ing in  tils  own  domicile,  was  not  boond  to 
retreat 

The  conrt  erred,  also,  in  recelylng  testi- 
mony that  defendant  took  "a  drink"  on  the 
night  preceding  the  homicide.  We  find  no 
other  erran.   Reversed  and  remanded. 


(100  Ala.   U9) 

BHBA  T.  STATD. 

(Sapreme  Conrt  of  Alabama.    Feb.  8,  1884.) 

HoMiciDi — ^Instructions  —  Reasonable  Doubt — 
iHFEACHma  Etidence. 

1.  Instructing  the  jury  to  find  defendant 
^Ity  of  murder  if  tliey  "believe"  that  he 
formed  a  design  to,  and  did,  kill  deceased,  is 
erroneons,  though,  in  another  portion  of  the 
charge,  the  jury  is  properly  instmcted  as  to 
reasonable  doubt. 

2.  The  fact  that  a  witness  is  a  prostitute 
cannot  be  singled  out  as  a  ground  for  im- 
peaching her  credibility. 

Appeal  from  circolt  court,  Oalhoun  coonty; 
Leroy  F.  Box,  Judge. 

Samuel  Rhea  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Reversed. 

The  testimony  for  the  state  tended  to  show 
that  the  defendant  and  the  deceased,  Allen 
Daniel,  got  into  a  quarrel  at  the  honse  of  one 
Lou  Morgan  about  a  woman  by  the  name  of 
Annie  Talbot;  that,  on  said  Annie  Talbot 
refusing  to  leave  the  deceased,  the  defend- 
ant said  he  would  kill  the  deceased,  and,  as 
be  backed  away  from  wh^e  the  deceased 
and  the  woman  were  sitting,  deceased  f(d- 
lowlng  him,  he  shot  three  times,  killing  de- 
ceased. The  testimony  for  the  defendant 
tended  to  show  that  the  said  Allen  Daniel 
was  advancing  upon  the  defendant  with  his 
hand  on  his  hip  pocket,  in  the  act  of  drawing 
a  pistol,  when  the  defendant  shot  him.  The 
court,  among  others,  gave  the  following 
charges:  (8)  "Unless  the  Jury  believe,  be- 
yond all  reasonable  doubt,  that  Rhea  killed 
Daniel  with  a  wickedness  or  depravity  of 
heart  towards  the  deceased,  or  mankind  in 
;;cneral,  there  is  no  murder  in  this  case." 
(10)  "Unless  the  jury  believe  from  the  evi- 
dence, beyond  all  reasonable  doubt,  that 
Ithea  is  guilty,  they  should  return  a  verdict 
of  not  guilty."  (11)  "Unless  the  Jury  believe 
from  the  evidence,  to  a  moral  certainty,  that 
the  defendant,  Rhea,  was  not  acting  In  self- 
defense,  then  they  should  let  the  defendant 
go  free."  (12)  "Unless  the  evidence  excludes 
every  reasonable  hypothesis  except  that  of 
the  guilt  of  the  defendant,  the  Jury  should 
And  the  defendant  not  guilty."  (IB)  "The 
court  charges  the  Jury  that  the  defendant  is 
presumed  to  be  innocent  until  he  Is  proven, 
beyond  all  reasonable  doubt,  to  be  guilty." 
The  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separate- 
ly excepted  to  the  refusal  to  give  each  of 
them  as  asked:  (17)  "The  court  charges  the 
jury  that  they  should  consider  the  testimony 
of  the  defendant  the  same  as  they  do  the 


testimony  of  any  other  witness;  and  because 
he  is  the  defendant  Is  no  reason,  of  Itself, 
why  they  should  discredit  him."  (18)  "In 
considering  whether  Rhea  or  Daniel  was  the 
aggressor  in  bringing  on  the  difficulty  in 
which  Daniel  was  killed,  the  Jury  should 
consider  whether  or  not  Daniel's  character 
was  that  of  a  quarrelsome  and  fighting  man; 
tor  the  law  says  that  Rhea  was  justified  in 
taking  more  prompt  and  decisive  measures 
of  defense  if  Daniel  was  the  aasallant,  and 
was  a  man  of  known  vi(dent  and  fighting 
nature."  (20)  "The  court  charges  the  Jury 
that  in  weighing  the  evidence  of  Ix>u  Morgan 
and  Hattie  Abies,  and  in  determining  what 
credit  the  jury  will  give  their  testimony,  the 
jury  may  consider  their  character  for  chastity 
and  virtue." 

J.  H.  Caldwell,  W.  X  Brock,  A  P.  Agee, 
and  D.  D.  McLeod,  for  appellant.  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

STONE,  O.  J.  Charges  8,  10,  11,  12,  and 
15,  given  by  the  conrt  in  this  case,  each  prop- 
erly stated  the  law  as  to  reasonable  doubt; 
and  each  declared,  in  substance,  that  defend- 
ant was  entitled  to  acquittal  unless  the  tes- 
timony convinced  the  jury,  beyond  reason- 
able doubt,  that  he  was  guilty.  These  char- 
ges are  so  varied  in  phraseology  and  presen- 
tation as  to  meet  every  phase  and  toidaicy 
of  the  testimony,  and  every  hypothesis  it  Jus- 
tified counsel  in  assuming.  They  seem  to 
have  covered  the  entire  field.  Yet  the  court, 
at  the  Instance  of  the  prosecution,  charged 
the  jury  "that  if  they  believed  from  the  evi- 
dence that  the  defendant  formed  the  design 
to  kill  Allen  Daniel  unlawfully,  and  that  in 
piusuance  of  such  formed  design  did  kill 
Allen  Daniel,  in  this  county,  and  before  the 
finding  of  this  indictment,  then  the  defend- 
ant Is  guilty  of  murder."  This  was  ex- 
cepted to.  It  will  be  observed  that  this 
charge,  considered  by  itself.  Is  faulty,  in  not 
stating  the  proper  measure  of  conviction  the 
testimony  must  produce  on  the  minds  of  the 
Jury,  to  justify  a  verdict  of  guilty.  Believ- 
ing from  the  testimony  that  the  facts  exist 
is  not  enough.  The  belief  must  be  so  strong 
as  to  leave  no  reasonable  doubt  of  its  truth. 
Such  is  the  rule  in  criminal  cases.  Pierson 
V.  State  (Ala.)  13  South.  550;  Heath  v.  State, 
Id.  689.  The  law  is  tenderly  regardful  of 
human  life  and  of  human  liberty.  Hence, 
the  rule  which  requires  a  higher  measure 
of  proof  In  criminal  prosecutions  than  In  civ- 
il suits.  Charges,  if  given  separately,  and 
separately  excepted  to,  must,  as  a  rule,  be 
construed  separately.  Each  should  assert  a 
correct  legal  proposition,  when  applied  to 
the  testimony. 

Under  our  rule,  bad  general  character,  as 
a  generic  proposition,  may  be  given  in  evi- 
dence to  Impeach  a  witness.  It  Is  not  con- 
fined to  character  for  truth  and  veracity. 
Ward  V.  State,  28  Ala.  58;  Holland  v.  Barnes, 
53  Ala.  83;    Motes  v.  Bates,  80  Ala.  382; 
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Davenport  t.  State,  8S  Ala.  336,  6  South. 
152.  But  the  fact  that  a  woman  Is  a  prosti- 
tnte,  while  it  la  one  of  the  constltnentB  that 
make  np  her  genertd  charaoter,  cannot  be 
singled  ont,  and  knade  a  special  ground  for 
Impeaching  her  character  tor  Teracity.  Rail- 
way Ca  V.  Hale,  90  Ala.  8,  8  South.  142; 
MoIn»n7  T.  Irrin,  90  Ala.  275,  7  South.  841. 
Charge  20,  asked  by  defendant,  was  properly 
refused. 

There  waa  testimony  tending  to  show  that 
"deceased  had  a  bad  character  for  fighting, 
turbulence,  violence,  and  quarrelBomeness." 
There  was  also  some  testimony  tending  to 
show  that  Danid,  the  deceased,  made  the 
first  hostile  demonstration,  but  the  proof 
was  In  confiict  on  this  inquiry.  In  De  Ar- 
man's  Case,  71  Ala.  351-^1,  we  said:  "In 
this  connection  the  testimony  offered  to 
prove  the  violent  or  dangerous  charactw  of 
the  deceased,  if  believed,  should  be  consid- 
ered. On  all  doubtful  questions  as  to  who 
was  the  aggressor,  the  vicdent  or  bloodthirsty 
character  of  the  deceased,  If  such  be  his 
character,  enters  into  the  account  More 
prompt  and  decisive  measures  of  defense 
are  Justified  when  the  assailant  is  of  known 
violent  and  bloodthirsty  nature.  But  this 
principle  Is  confined  to  defensive  measures. 
It  furnishes  no  excuse  or  palliation  for  ag- 
gressive action,  nor  when  the  difficulty  is 
brought  on  or  sought  by  the  accused."  This 
principle  was  approved  in  Lang  v.  State, 
84  Ala.  1,  4  South.  193;  Smith  v.  State,  88 
Ala.  73,  7  South.  62,  and  in  Karr  v.  State  (at 
the  present  term)  14  South.  851.  Under  this 
principle,  charge  18  was  asked  by  defend- 
ant Its  refusal  was  excepted  to,  and  is 
urged  as  ground  for  reversal.  We  do  not 
wish  to  impair  or  qualify  that  doctrine,  but 
we  are  unwilling  to  extend  it  All  charges 
asked  should  be  molded  and  shaped  so  as  to 
be  in  accwd  with  some  phase  of  the  testi- 
mony, and  if  not  correct  expositions  of  the 
law,  when  construed  in  the  light  of  the  tes- 
timony bearing  on  them,  they  should  be  re- 
fused. The  hypothesis  of  the  charge  asked 
was  that  the  Jury  should  c(»alder  wheth«: 
the  character  of  Daniel,  the  deceased,  was 
that  of  a  "quarrelsome  and  fighting  man." 
Neither  of  the  words  "violent,"  "dangerous," 
or  "bloodthirsty"  is  found  in  the  hypothesis. 
The  Jury  might  have  found  that  Danid  was 
a  quarrelsome,  fighting  man,  and  yet  failed 
to  be  convinced  that  he  was  a  dangerous  or 
bloodthirsty  man.  Defaidant  killed  the  de- 
ceased with  pistol  shots;  and  If  this  charge 
bad  been  given,  and  If  the  Jury  had  found 
that  Daniel  was  simply  a  quarrelsome,  fisti- 
cuff fighter,  then  they  w«-e  instructed  to 
consider  such  character,  in  det(^mlnlng  who 
was  the  aggressor  in  bringing  on  the  diffi- 
culty. There  was  no  proof  that  Danld  was 
armed,  or  that  he  had  the  character  of  be- 
ing a  dangerous  or  bloodthirsty  man,  who 
fought  with  we^tons.  We  are  unwilling  to 
extend  the  doctrine  of  De  Annan's  Case  to 
the  facts  hypothesized  In  charge  18.    Ap- 


plied to  the  tendencies  of  the  testimony,  it 
would  be  calculated  to  mislead  the  Jury. 
This  charge  was  rightly  tefosed. 

Following  Plerson's  Case,  the  ooort  re- 
verses the  conviction  in  this  case  on  the 
single  point  of  the  charge  given  at  the  in- 
stance of  the  prosecution.  Reversed  and  le- 
manded. 


oa  Akk  «D 
PAYNE  T.  CRAWFORD. 

(Supreme  Court  of  Alabama.    Feb.  8,  1881.) 
Award — Vauditt— Ejeotjjbnt— Tiilb  to  Bup- 

POKT— EVIDBNCS— InSTRCCTIOKS. 

1.  An  award  in  an  arbitration  proceediuK 
instltnted  and  conducted  under  the  rnles  of  the 
church  to  which  the  parties  belong  is  binding. 

2.  An  award  in  an  arbitration  proceediuK 
Is  set  aside  by  an  agreement  in  writing  between 
the  parties,  made  subsequent  to  its  rendition, 
to  submit  trs  matter  in  controversy  to  different 
arbitrators. 

3.  Error  in  ovemillng  a  demurrer  to  a  repli- 
cation Is  harmless  if  defendant  had  the  benefit 
of  all  the  evidence  he  coold  have  had,  had  the 
demurrer  been  sustained. 

4.  A  witness  In  ejectment  cannot  be  asked 
if  another  had  not  told  him  (witness)  that  de- 
fendant had  said  that  his  (defendant's)  deed  did 
not  cover  the  land  in  controversy. 

5.  A  party  in  ejectment  may  Introduce  in 
evidence  declarations  of  his  deceased  grantor, 
made  while  on  the  land  or  in  possession  of  it, 
as  to  its  boundaries. 

6.  Plaintiff  in  ejectment  may  introduce  in 
evidence  the  deed  onder  which  he  clairas, 
thoQgh  there  was  uncertainty  In  the  deacriptiou. 

7.  Plaintiff  in  ejectment  cannot  testify  that 
defendant  admitted  to  her  that  he  had  a  deed 
of  the  land  in  controversy,  and  that  he  refused 
to  show  it  to  her. 

8.  Plaintiff,  without  documentary  title,  may 
recover  by  showing  prior  possession  under  claim 
of  title. 

9.  The  giving  of  abstract  and  argumen- 
tative charges  is  not  ground  for  rerersal  unless 
injurr  is  shown. 

10.  An  instruction  that  plaintiff  was  enti- 
tled to  recover  if  he  was  in  possession  of  the 
disputed  land,  claiming  to  own  it,  np  to  the 
time  defendant  took  possession,  is  erroneous  as 
ignoring  defendant's  title. 

11.  An  instruction  that  defendant  is  not 
entitled  to  a  verdict  in  the  absence  of  a  psppi 
title,  unless  he,  or  those  nuder  whom  he  clainia. 
have  had  actual  possession  for  10  years,  is  er- 
roneous, in  that  it  is  not  predicated  upon  an 
hypothesis  of  facts  showing  plaintiff's  right  to 
recover. 

12.  An  instruction  that  a  deed  under  wiiich 
defendant  claimed  was  of  no  beneflt  to  him 
unless  it  showed  on  Its  face  that  It  covered  the 
land  in  dispute  is  erroneous. 

13.  An  instruction  that  defendant's  failure 
to  testify  should  not  be  considered  to  his  detri- 
ment was  properly  refused. 

Appeal  from  drcuit  court  Liee  county;  J. 
M.  Carmichael,  Judge. 

Action  in  the  nature  of  ejectment  by  Mary 
A.  Crawford  against  L.  W.  Paynei.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Be- 
v»8ed. 

The  substance  of  the  pleas  Is  sufficiently 
Bta>ted  in  the  opinion,  as  are  also  the  four 
replications  to  the  first  plea,  which  are  oou- 
sidered  by  the  court  To  the  fourth  and 
fifth  replications  the  defendant  demurred  on 
the  grounds:    (1)  Because  tbe  facts  set  forth 
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tliereln  do  not  show  sach  facta  as  w«Nild 
■et  aalde  tb»  award  pleaded  by  the  deifaid- 
aut  (2)  Becanae  it  falla  to  ahow  that  aald 
agreement  was  ever  acted  on  or  any  effort 
made  to  carry  It  out  (S)  Because  the  agree- 
xoent  set  out  In  said  replication  Is  void  for 
"want  ot  consideration.  The  demurrer  to  the 
sdxth  and  tenth  replications  are  aufflciently 
stated  in  the  opinion.  The  UU  of  excep- 
tions recites,  that,  "the  evidence  tended  to 
show,  that  the  plaintiff  and  the  defendant 
owned  and  were  In  iKMseesion  of  two  farms, 
which  were  coterminous,  plalntHTs  farm  ly> 
ing  north  and  east  of  defendi^t'a.  The  con- 
tention raised  was  over  two  strips  of  land 
lylns  between  said  farms,  the  one  on  the 
south  and  the  other  on  the  west  of  plaintiff's 
farm.  Plaintiff  claimed  title  to  her  farm  by 
will  from  her  late  husband,  A.  J.  Crawford, 
and  he  from  one  Snead  and  wlfew  Defend- 
ant tiered  no  paper  title  to  himself,  but 
claimed  and  proved  orally,  that  he  bought  his 
farm  from  one  John  Ci'awford,  who  claimed 
purchase  from  Glower.  Glower  claimed  from 
one  Thomas  Bady.  Snead  and  Bady  were 
proved  to  have  been  in  possession,  respective- 
ly, of  th^r  farms,  more  than  twenty  years 
before  the  trlaL"  Plaintiff  also  claims,  that 
she  was  In  the  actual  possession  of  the  land, 
when  the  defendant  inclosed  it,  and  objected 
to  such  action  by  the  defendant  "Defendant 
Inclosed  the  land  in  controversy,  a  few 
m<mtbs  before  the  commencement  of  this 
miit  Prior  to  that  time,  said  lands  were  not 
Inclosed.  While  some  of  these  had  been 
cultivated,  it  had  be«i  so  long  ago  that  large 
trees  had  grown  up  over  It  The  evidence 
was  conflicting,  and  toided  to  support  the 
claims  of  each  party.  There  was  evidence 
tending  to  show  the  original  lines  to  be 
as  each  party  claimed,  •  •  •  and  acta  of 
ownership  over  the  land  In  controversy  by 
each  party  and  those  from  whom  they  re- 
spectively claimed.  The  acts  of  ownership 
of  the  land  by  those  from  whom  defendant 
claimed,  were  shown  to  be  over  fifteen  yeorb 
ago."  The  bill  of  exceptions  further  states, 
that  the  defendant  did  not  offer  any  deed  In 
evidence,  or  produce  the  same  at  the  trial, 
on  notice  given  his  attorney  to  do  so,  who 
assigned  as  a  reason  at  the  time  of  notice 
(for  not  doing  so)  that  defendant's  deed  was 
lost,  as  defendant  had  answered  on  oath  m 
his  deposition  taken  by  plaintiff  In  this  casa 
There  was  evidence  tending  to  show,  that 
the  deed  of  defendant  did  not  embrace  the 
lands  in  controversy;  and  that  he  had  the 
deed  at  the  beginning  of  the  suit  The  bill 
of  exceptions  fnrthtt  recites,  "that  there  was 
evidence  t«iding  to  show  that  plaintiff  ob- 
jected and  protested  against  defendant's  put- 
ting up  his  fence  around  Hie  land  in  con- 
troversy. Immediately  before  be  wected  the 
same,  and  thlR,  if  such,  was  the  only  evidence 
tendliog  to  show  that  defendant  was  a  tree- 
passer  on  the  land  sued  for,  accept  that  he 
offered  no  paper  title  to  It  On  this  land 
was  &  piece  of  woodland  of  virgin  growtn. 


which  has  never  been  deared,  and  the  oaij 
possession  of  this,  olabned  by  plaintiff,  or  of 
whldi  thwe  was  any  evidence,  tending  to 
show  that  plaintiff  ever  had  possession,  was 
the  nse  of  timber  and  wood  from  the  same; 
that  her  husband  and  a<ma  surveyed  and 
maxiced  oat  the  line,  and  that  she  objected 
to  the  erection  of  the  fence  by  the  defend- 
ant Defendant  did  not  testify  in  the  case, 
and  on  his  failure  to  do  so,  plaintiff's  at- 
torney commented  in  his  argument  to  the 
Jury,  and  insisted  that  this  tact  should  be 
considered  by  the  Jury  as  a  circumstance 
against  the  defendant's  right  to  the  prop- 
erty In  oontrov«ay.  The  only  evidence  of- 
fered on  the  trial  of  any  agreement  between 
the  parties  to  set  aside  the  award  of  the  ar- 
bitration pleaded  and  proved  by  defendant, 
was  the  paper  writing  set  out  In  the  bill  of 
exceptions,  and  purporting  to  be  an  agree- 
ment to  refer  the  matter  In  dispute  to  »  sec- 
ond arbitration." 

The  deed  firom  Snead  and  vrife  to  plain- 
tifTs  husband,  A.  J.  Crawfwd,  to  plaintiff's 
farm  adjoining  defoidant's,  was  read  in  evi- 
dence, against  the  objection  and  exception  of 
defendant  The  bill  of  exceptions  states  that 
"there  was  evidence  tending  to  show  that  the 
description  In  said  deed  covered  the  lands 
sued  for."  As  stated  In  the  bill  of  exceptions, 
the  only  evidence  Introduced  tending  to  show 
that  the  defendant's  deed  did  not  embrace 
the  land  in  controversy,  was  that  of  one  Pe- 
terson, the  county  surveyor  of  Lee  county, 
who,  having  been  examined  as  a  witness  for 
the  defendant,  was  asked,  upon  oross-exami- 
natlon,  the  following  question:  "If  be  did 
not  tell  one  Jones  at  a  certain  time  and  place 
that  the  defendant  told  him  his  deed  did  not 
cover  the  land  in  controversy?"  This  Peter- 
son denied.  Afterwards  said  Jones  was  in- 
troduced as  a  witness  for  the  plaintiff,  and 
was  asked  the  following  question:  "If  Peter- 
son did  not  tell  him  (Jones)  at  a  certain  time 
and  place  that  defendant  told  him  his  deed 
did  not  cover  the  land  in  controversy?"  The 
defendant  objected  to  this  question  because 
it  was  illegal,  Irrelevant  and  immaterial;  and 
duly  .excepted  to  the  court's  overruling  his 
objection.  The  witness  Jones  answered  that 
Peterson  did  make  such  a  statement  to  him. 
The  defendant  moved  to  exclude  this  an- 
swer, and  excepted  to  the  court's  overrtillng 
his  motion.  The  plaintiff  being  on  the  stand 
as  a  witness  in  her  own  behalf  stated  "that 
she  knew  of  the  survey  made  by  her  hus- 
band in  his  lifetime  and  the  line  between  the 
places  of  plaintiff  and  defendant  during  the 
time  that  defendant's  place  was  owned  by 
John  Crawford,  but  when  the  latter  was  not 
present  *  *  *;  and  that  her  said  husband 
pointed  out  to  witness  the  dividing  Une  be- 
tween said  two  places,  as  shown  by  said  sur- 
vey, while  upon  the  land,  and  that  said  line 
placed  the  land  In  dispute  (m  the  Crawford 
place;"  and  further  "that  her  husband  had 
pointed  out  the  line  to  her  as  she  claimed  It 
to  be^  between  the  places  of  plalntUf  and  de> 
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fendant,  and  when  he  did  so  said  that  we  are 
right  on  the  Una"  The  defendant  moved  to 
exclude  each  of  these  statements,  because 
each  was  Illegal,  Irrelevant  and  Incompetent 
evidence,  and  "It  was  permitting  a  party  to 
make  testimony  for  himself."  Kach  of  these 
motions  were  separately  overruled  by  the 
court,  and  the  defendant  separately  excepted. 
The  plalntifr  further  stated  "that  while  she 
and  her  husband  were  on  a  certain  grave- 
yard lot,  which  consisted  of  one  acre  and  was 
used  by  colored  people,  and  which  Is  situ- 
ated on  the  land  in  controversy,  that  her  hus- 
band said  he  bad  sold  and  delivered  said  lot 
to  some  negroes."  The  defendant  objected 
to  this  statement  and  moved  to  exclude  the 
same,  because  It  was  illegal  and  incompetent; 
which  motion  the  court  overruled,  and  the 
defendant  duly  excepted.  Jack  Crawford,  a 
son  of  the  plaintUT,  being  on  the  stand  as  a 
witness  in  behalf  of  the  plalntifr,  after  hav- 
ing stated  that  he  knew  where  the  southwest 
comer  of  the  Crawford  place  was,  from  the 
declaration  of  his  father  made  while  In  the 
possession  of  the  tract  of  land,  was  asked 
the  fcdiowing  question:  "Where  the  south- 
west comer  of  the  Crawford  place  was?" 
The  defendant  objected  to  this  question,  on 
the  ground  that  it  was  Illegal  and  called  for 
hearsay  evidence;  and  duly  excepted  to  the 
court's  oveimling  his  objection.  The  witness 
stated  "that  said  coma:  was  wha-e  the  plain- 
tiff claimed  it  to  be  in  this  controversy." 
The  defendant  moved  to  exclude  this  answer, 
and  duly  excepted  to  the  court's  overruling 
his  motion.  One  Torrence,  a  witness  for  the 
plaintiff,  after  having  shown  himself  to  be 
a  surveyor  of  many  years'  practice  and  ex- 
palenoe,  and  afl^-  having  admitted  "that  a 
surv^  of  the  plaintiff's  land  could  not  be 
made  from  plaintiff's  deed  without  oral  testi- 
mony," and  that  the  comer  of  the  respective 
propoilles  had  be^i  pointed  out  to  him  by 
the  said  Jack  Crawford,  was  permitted  to 
testify,  against  the  defendant's  objection  and 
exception,  to  the  correctness  of  the  survey 
made  by  him  in  which  he,  the  said  Torrence, 
established  the  lines  of  the  land  in  contro- 
versy between  the  plaintiff  and  defendant  as 
contended  tor  by  plaintiff  in  this  suit. 

The  court,  in  its  general  charge  to  the  jury 
instructed  them,  among  other  things,  as  fol- 
lows: "If  the  parties  to  this  controversy  sub- 
mitted the  matters  in  dispute  between  them 
to  an  arbitration  and  an  award  was  made 
and  the  parties  subsequently  agreed  to  have 
another  arbitration,  this  had  the  effect  to  do 
away  with  the  original  or  first  arbitration 
and  the  award  under  it,  and  they  can  have 
no  effect  or  influence  in  this  case."  The 
defendant  dnly  excepted  to  this  portion  of 
the  court's  general  charge.  The  court,  at  the 
request  of  the  plaintiff,  gave  each  of  the  fol- 
lowing wrlttMi  charges:  (1)  "If  the  jury  find 
from  the  evidence  that  Payne  has  inclosed 
wiUiln  Us  wire  fence  l^^  acres  of  land  in  sec- 
tion 28  and  if  the  deed  from  Snead  to  Craw- 
ford shows  that  the  line  between  sections  28 


and  29  is  the  true  line  of  Crawford,  then  the 
plaintiff  is  entitled  to  recover  that  1>4  acres." 
(2)  "In  determining  where  the  southern  bound- 
ary of  Crawford's  land  is  the  jury  may  look 
to  the  fact,  if  it  be  a  fact,  that  Payne's  wire 
fence  begins  at  the  southon  extremity  of  the 
graveyard  in  connection  with  all  the  other 
evidence  in  the  case."  (3)  "If  the  jury  find 
from  the  evidence  that  Mrs.  Crawford  was  in 
possession  of  the  disputed  land  claiming  to 
own  it  up  to  the  time  claimed  before  Payne 
to<ds  possession  of  it,  and  that  she  held  sndi 
possession  up  to  the  time  that  Mr.  Payne 
took  possesslod,  thm  she  is  entitled  to  recov- 
er whether  her  paper  title  covered  it  or  not" 
(4)  "If  Mr.  Payne  has  shown  no  deed  to  the 
hinds,  then  he  is  not  entitled  to  a  verdict  un- 
less he  or  those  under  whom  he  claimed  has 
had  actual  possession  of  the  land  sued  for 
for  ten  years."  (5)  "If  the  jury  find  from 
the  evidence  that  when  Mr.  Payne  to<dc  pos- 
session of  the  land  Mrs.  Crawford  was  in 
possession  and  objected  to  Payne's  putting  a 
fence  around  it  then  she  is  entitled  to  a  ver- 
dict for  the  land  sued  for."  (6)  "If  the  Jury 
believe  the  evidence  the  first  arbitration  pro- 
ceedings and  the  award  thereon  have  no  legal 
force  or  effect  in  this  case  and  the  Jury 
should  not  consider  them  in  arriving  at  their 
verdict."  (7)  "If  Mr.  Payne  is  a  trespasser 
on  the  land  In  controversy  then  be  caimot 
have  any  benefit  of  an  outstanding  title."  (8) 
"If  the  deed  from  JBady's  heirs  to  Clower 
does  not  show  on  its  face  that  it  covers  the 
land  sued  for  (that  is  the  land  that  Mrs. 
Crawford  claims  that  Payne  has  taken  of 
hers)  then  the  defendant  cannot  claim  any 
benefit  from  that  deed."  (9)  "If  the  Jury  find 
from  the  evidence  that  Mrs.  Crawford  had  a 
deed  to  the  land  and  offered  It  in  evidence, 
and  if  under  said  deed  she  was  in  possession 
of  any  part  thereof,  and  if  they  find  that  Mr. 
Payne  offered  no  deed  to  the  land,  and  if 
the  Jury  find  from  the  evidence  that  Mr. 
Payne  forcibly  took  possession  while  Mrs. 
Crawford  was  in  possession,  if  she  was  in 
possession  of  the  land,  against  the  objection 
of  Mrs.  Crawford,  then  they  must  find  for 
the  plaintiff."  aO)  "If  the  jury  find  from 
the  evidence  that  Mr.  Payne  has  suppressed 
his  deed  and  declined  to  exhibit  it  that  is  a 
drcnmstance  to  which  the  Jury  may  look  In 
deciding  where  the  dividing  line  is."  ai)  "If 
the  Jury  find  from  the  evidence  that  Mrs. 
Crawford  was  in  possession  of  the  disputed 
piece  of  land  and  while  in  possession  she  or 
her  sons  tar  her  protested  against  Payne  com- 
ing on  it,  and  fencing  it  and  if  he  did  it  any- 
how, then  the  plaintiff  is  entitled  to  recover." 
(12)  "Even  if  the  Jury  should  find  from  the 
evidence  that  the  land  in  dispute  was  a  part 
of  the  Eady  place  years  ago:  yet  if  they  fur- 
ther find  that  since  that  time  A.  J.  Crawford 
went  into  possession  of  the  Snead  place  un- 
der a  deed  that  covers  the  disputed  land, 
then,  the  plaintiff  is  entitled  to  recover  nnleoa 
defendant  or  those  undo'  whom  he  daims 
has  bad  ten  years  advotK  poaseasioD."    Q^ 
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"If  It  is  reasonably  doubtful  whetbo-  the 
deed  from  Snead  to  Crawford  covers  the  dis* 
puted  land  In  the  snlt  and  tf  Mrs.  Crawford 
and  her  husband  have  had  possession  of  the 
tract  for  ten  years  betate  this  salt  holding 
under  the  said  deed  In  evidence,  then  she 
Is  entitled  to  recover."  (14)  "If  the  Jnry  be- 
lieve from  the  evidence  that  the  deed  from 
Snead  to  Mrs.  Crawford  covered  the  lands  in 
controversy  and  other  lands,  the  possession 
by  Mrs.  Crawford  of  any  of  the  land  covered 
by  It  wonld  be  possession  by  her  of  the  lands 
In  dlspnte;  and  if  Payne  and  those  through 
whom  be  claims  were  never  in  the  actual  no- 
torious iKJSsessIon  of  the  lands  in  dispute  for 
a  period  of  ten  years  the  plolntlfl  is  entitled 
to  recover."  (15)  "WhUe  the  plaintiff  in 
ejectment  must  recover  on  the  strength  ot 
her  title  and  not  on  the  weakness  of  the  de- 
fendant, yet  If  the  plaintiff  shows  that  she 
was  In  possession  of  land  claiming  it  under 
a  deed  and  the  defendant  shows  no  deed  and 
does  not  show  any  actual  possession  of  tbA 
land  sued  for  until  he  builds  a  fence  around 
it,  then  be  la  a  trespasser  and  unless  he  has 
been  in  possession  ten  years  when  he  Is  a 
trespasser,  the  plaintiff  is  entitled  to  recover." 
(16)  "If  the  Jury  believe  from  the  evidence 
that  A  J.  (Crawford  turned  a  certain  a^  of 
land  over  to  the  ccdored  i>eopIe  for  a  grave- 
yard, this  was  an  act  of  ownership  on  his  part 
over  said  land,  and  the  Jinry  may  look  to 
this  fact.  In  connection  with  all  the  other  evi- 
dence in  this  case.  In  determining  whethw 
the  southern  line  of  Crawford's  land  extended 
to  the  southern  end  of  said  graveyard."  The 
defendant  separately  excepted  to  the  giving 
of  each  of  said  charges,  and  also  excepted  to 
the  court's  refusal  to  give  the  following 
charge  requested  by  him:  "A  defendant  Is 
not  required  to  testify  In  his  own  behalf,  and 
if  he  can  defeat  his  adversary  by  other  evi- 
dence without  becoming  a  witness  in  his  own 
case  he  has  a  perfect  right  to  do  so,  and  his 
failure  to  testify  would  not  authorize  any  re- 
flection on  this  defendant,  and  should  not  be 
considered  by  the  Jury  to  his  detriment." 

Geo.  P.  Harrison,  for  appellant.  J.  M.  Chil- 
ton, for  appellee. 

HARALSON,  7.  This  snlt  Is  a  statutory 
real  action,  by  Mary  A  Crawford  against  L. 
W.  Payne,  to  recover  a  strip  of  land  lying 
between  their  several  possessions,  and  the 
contention  is,  whether  the  strip  belongs  to 
the  plaintiff  or  defendant.  Neither  assorted 
dalm,  save  as  they  severally  contended,  a 
proper  survey  and  measurement  would  show 
the  rightfulness  of  their  respective  claims. 

1.  The  pleadings,  so  far  as  the  assignments 
of  etioe  make  It  necessary  to  notice  them, 
were  a  special  plea,  numbered  1,  by  defend- 
ant, in  which  he  set  up  an  agreement  enter- 
ed into  by  the  plaintiff  and  defendant,  to 
arbitrate  their  differences,  and  that  certain 
persons  chosen  thereunder,  made  an  award 
as  arbitrators,  by  which  the  plaintiff  was 


bound,  and  therefore  estopped  to  bring  this 
suit.  The  second  plea  disclaimed  possession 
of  all  the  lands  not  embraced  In  said  award, 
but  as  to  all  described  in  the  award,  the  de- 
fendant pleaded  not  guilty.  Plaintiff  filed 
many  replications  to  plea  No.  1,  and  among 
them,  the  ones  numbered  4,  5,  6,.  and  10, 
which  in  substance  set  up— the  fourth  and 
fifth— that  the  defendant  was  estopped  to 
plead  said  arbitration  and  award  as  a  de- 
fense, because  afto-  said  award  had  been 
made,  the  defendant  and  the  plaintiff  mutual- 
ly agreed  In  writing,  to  do  away  with  the 
same,  and  to  submit  the  matter  In  contro- 
versy between  them,  to  the  arbitration  of  oth- 
er persons  different  from  those  who  rendered 
the  first  award,  and  bound  themselves  to 
abide  by  the  lines  as  established  "by  said  par- 
ty or  parties;"  that  the  plaintiff  was  ready 
and  willing  and  offered  to  carry  out  said  sec- 
ond agreement  to  arbitrate,  but  the  defendant 
refused  to  do  so;  and  the  sixth  and  tenth, 
that  the  arbitration  and  award  first  had,  was 
not  binding  on  her,  because  it  was  a  proceed- 
ing instituted  and  conducted  under,  and  ac- 
cording to  the  rules  of  the  church  to  which  the 
parUes  belonged,  which  required  members  to 
settle  their  diffa'ences  in  tbls  manner,  rath- 
er than  go  to  law  with  each  other,  and  was 
no  more  than  a  church  award,  and  not  bind- 
ing on  her.  To  these  replications,  defendant 
filed  demurrers,  on  many  grounds,  which 
demurrers  were  overruled,  which  ruling  con- 
stitutes the  basis  for  the  first  assignment 
of  error.  This  ruling  as  to  the  sixth  and 
tenth  replications  was  contrary  to  the  de- 
cision of  this  court  In  this  case,  when  here 
on  a  former  appeaL  We  then  said:  "We 
bold  that  the  award  rendered  in  this  case  is 
an  e8topi>el  upon  plaintiff's  right  to  maintain 
tbls  action.  The  parties  litigant,  however, 
did  not  p^mit  the  case  to  remain  as  the 
award  had  left  It.  They  entered  into  a  sub- 
sequent written  agreement,  by  which  they 
again  agreed  to  submit  the  matter  in  dispute 
to  other  and  different  arbitrators.  True, 
those  arbitrators  neva:  acted;  but  that  Is  not 
the  test.  By  the  agreemeit  they  set  the  for- 
mer award  aside,  and  bound  tiiemselvee  to 
be  governed  by  one  to  be  subsequently  made. 
Like  the  grant  of  a  new  trial  at  law.  It  did 
away  with  the  former  finding,  and  left  the 
issue  still  open.  Bumslde  v.  Potts,  23  Bl. 
411."  Payne  v.  Crawford,  11  South.  725. 
But,  it  also  appears,  as  weU,  that  the  demur- 
rer to  the  fourth  and  fifth  replications  were 
properly  overruled. 

2.  It  Is  Insisted,  however,  that  the  demur- 
rer to  the  sixth  and  tenth  might  well  have 
been  overruled,  because  it  was  general  and 
did  not  specify  any  facts  on  which  It  was 
based.  The  ground  as  stated  was,  "because 
said  replications  show  no  facts  that  would 
relieve  the  plaintiff  of  the  binding  effect  of 
the  award  set  up  in  defendant's  plea.  No.  1." 
It  must  be  admitted,  as  claimed,  that  this  was 
a  mere  general  demurrer  to  the  replications. 
Baker  v.  Boon  (Ala.)  13  South.  482;   Cook 
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V.  Brick  Co.  (Ala.)  12  South.  918;  Evltt  t. 
Banking  Co.  (Ala.)  11  South.  442;  Railway 
Oa  T.  Crenshaw,  66  Ala.  567;  Brewer  v. 
Watson,  Id.  88;  Code,  i  2690.  The  Judgment 
entry  recites,  that  Issue  was  joined  on  the 
pleadings.  As  the  demurr«u  to  the  replica- 
tions of  the  plaintiff  were  overruled,  It  ap- 
pears, therefore,  that  Issue  was  Joined  on 
them.  The  bill  of  exceptions  recites  that  "the 
arbitration  and  award,  set  up  In  defendant's 
pleas  were  proven"  by  defendant,  and,  as  we 
presnme,  were  read  In  evidence  by  him.  It 
also  recites  that  the  plaintiff,  on  proof  of  sig- 
natures, offered  In  evidence  the  second  agree- 
ment to  arbitrate.  The  defendant  objected  to 
the  introduction  of  this  paper,  on  many 
grounds,  but,  it  was  properly  admitted  under 
the  fourth  replication.  We  adhere  to  our  for- 
mer ruling  as  to  the  admissibility  and  effect 
of  this  second  agreement.  The  course  the 
trial  took,  therefore,  and  the  Introduction  of 
these  several  papers,  show  conclusively,  that 
the  defendant  had  the  benefit  of  all  the  evi- 
dence he  could  have  had  if  the  demurrers  to 
the  sixth  and  tenth  replications  bad  been 
sustained.  So,  if  conceded,  that  the  court 
erred  in  overruling  the  demurrer  to  the  sixth 
and  tenth  replications,  It  was  error  without 
injury. 

3.  The  question  propounded  to  the  witness 
Jones  and  his  answer,  against  the  objection 
of  defendant,  was  patently  illegal  and  Irrele- 
vant, for  any  purpose.  1  Greenl.  Bv.  {{  449, 
555. 

4.  The  deed  from  Snead  to  A.  J.  Crawford, 
from  whom  plaintiff  derived  title,  was  prop- 
erly admitted.  The  objections  to  its  Intro- 
duction were,  that  the  deed  did  not  describe 
the  land  in  controversy,  was  too  uncertain 
and  Indefinite.  There  was  evidence,  how- 
ever, as  the  bUI  of  exceptions  states,  tend- 
ing to  show,  that  the  description  in  said  deed 
covered  the  land  sued  for.  And,  If  there  was 
uncertainty  In  the  description.  It  was  suscep- 
tible of  being  made  plain  by  parol  testimony. 
SaltlnstaU  v.  RUey,  28  Ala.  164;  Qements 
V.  Pearce,  63  Ala.  284;  Chadwick  v.  Cai-son, 
78  Ala.  119. 

5.  It  may  be  stated  as  being  well  settled, 
that  a  party  In  possession  of  land,  may  make 
declarations  explanatory  of  his  possession, 
and  either  claim  or  disclaim  ownership  of 
the  property,  and  such  declarations  may  be 
given  in  evidence.  In  an  Issue  of  disputed 
ownership,  no  matter  who  may  be  the  par- 
ties to  the  suit  Possession  being  the  princi- 
pal fact,  such  dedarations  are  admissible  as 
a  part  of  the  res  gestae  of  the  possession 
Itself.  Humes  v.  O'Bryan,  74  Ala.  64;  Daf- 
fron  V.  Crump,  69  Ala.  77;  1  Brick.  Dig.  p. 
843,  a  558,  559;  1  Greenl.  Ev.  {  109.  In 
Hunnicutt  v.  Peyton,  102  U.  S.  364,  Mr.  Jus- 
tice Strong  states  the  general  rule  of  Ameri- 
can courts,  in  the  matter  of  the  determina- 
tion of  disputed  boundaries  to  be,  that  the 
declarations  of  the  owner  of  land,  since  de- 
ceased, who.  It  Is  shown,  had  knowledge  of 
the  facts  he  stated,— made  while  on  the  land 


or  In  possession  of  It,  in  respect  to  its  bound- 
aries,—are  admissible  in  evldemce,  1  Ch^enl. 
Bv.  {  109,  notes  2,  and  b,  and  authorities 
cited.  WhOe  this  rule  is  eminently  tme  in 
case  of  deceased  owners  of  land,  in  locating 
the  boundaries  of  their  possessions,  it  Is  by 
no  means  confined  to  that  class,  but  Is  as  ap- 
plicable to  living  persons  as  well,  where  no 
intent  to  misrepresent  appears.  Authorities 
supra. 

6.  It  would  seem,  therefore,  that  there  was 
no  error  in  admitting  the  evidence  of  Ifrs. 
Crawford  In  respect  to  the  declarations  of 
her  deceased  husband,  made  while  on  the 
land,  as  touching  the  boundaries  of  his  land, 
nor  in  the  admission  of  the  evidence  of  Jack 
Crawford,  of  the  declaration  of  his  father, 
the  husband  of  plaintiff,  while  in  possession 
of  the  land,  as  to  where  the  southwest  comer 
of  the  Crawford  place  was.  The  evidence 
of  the  surveyor,  Torrence,  also,  rests  upon 
the  same  principle.  His  survey  appears  to 
have  been  correct,  starting  from  the  comer 
fixed  by  plaintiff's  husband,  whQe  In  iKwses- 
slon,  as  deposed  to  by  Jack  Crawford. 

7.  The  question  propounded  to  the  plaintiff 
by  her  counsel,  while  she  was  testifying  in 
her  own  behalf,  "If  she  had  ever  asked  de- 
fendant. If  he  had  a  deed  to  the  land  in  con- 
troversy, and  If  so,  to  show  It  to  witness," 
and  her  answer,  that  defendant  said  he  had 
a  deed,  but  refused  to  show  it,  were  improp- 
er. Defendant  was  under  no  Obligation  to 
disclose  his  evidence  to  plaintiff,  and  keep- 
ing his  own  counsel  was  not  the  suppression 
of  evidence  the  plaintiff  was  entitled  to.  If 
he  refused  to  produce  the  deed,  on  notice, 
she  had  a  right  to  prove  Its  contents,  or  If  she 
could  not  prove  them,  and  the  evidence  was 
important  to  her,  she  had  the  right  to  require 
a  discovery  of  it  from  bim.  Edmonstone  v. 
Hartshorn,  19  N.  T.  9. 

8.  It  ought  to  be  stated,  as  applicable  to 
some  of  the  instructions  requested,  that  a 
plaintiff  In  ejectment,  without  proof  of  docu- 
mentary title,  may  recover  by  showing  prlcr 
possession  under  claim  of  title,  or  by  the  ex- 
ercise of  acts  of  ownership;  but,  in  such 
case,  if  the  testimony  falls  'to  show  such 
prior  possession,  he  has  no  right  to  recover, 
even  against  a  naked  trespasser,  or  one  who 
does  not  show  a  better  title.  Doe  v.  Clayton, 
73  Ala.  859;   Dothard  v.  Denson,  72  Ala.  641. 

9.  Charge  No.  1,  given  for  plaintiff  is  er- 
roneous. The  deed  from  Snead  to  Craw- 
ford, does  not,  on  Its  face,  show  that  the 
line  between  28  and  29  Is  the  trae  line  of 
Crawford.  Where  that  line  Is,  was  the  mat- 
t«  of  contention  between  the  parties,  and 
about  which  there -was  conflicting  evidence. 
The  Interpretation  of  the  deed  was  a  matter 
for  the  court.  Charges  2  and  16  are  ab- 
stract and  argumentative.  There  Is  no  evi- 
dence that  Payne's  wire  fence,  as  hypothe- 
sized In  the  second  charge,  began  at  the 
southern  extremity  of  a  graveyard,  nor, 
where,  on  the  land  In  controvwsy,  said  grave- 
yard  U  located,   and  Its   boundaries.    The 
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worda,  "turned  over,"  aa  employed  In  the 
sixteenth  charge,  were  not  neceesarlly  an  act 
of  ownerahip.  One  may  tnm  over  some- 
thing he  does  not  own  or  claim  to  own. 
The  giving  of  abstract  and  argumentative 
charges  is  not  reversible  error  unless  It 
plainly  appears  Injury  resulted,  but  they 
should  not  be  given.  Nos.  8,  6,  11  and  12 
were  erroneous.  They  each  Ignore  any  ref- 
erence to  the  title  of  defendant,  which  there 
was  evidence  tending  to  establish;  and  as 
to  the  twelfth,  It  may  be  further  added,  that 
defendant  did  not  set  up  the  defense  of  10 
years'  adverse  possession.  Obarge  4  Is  er- 
roneous, in  that  It  is  not  predicated  upon  an 
hypothesis  of  facts,  showing  plaintiff's  right 
to  recover.  Charge  8  is  oroneous  in  that, 
if  said  deed  did  not  show  on  its  face  that 
said  lands  were  included  in  it,  it  was  sus- 
ceptible of  being  aided  and  made  plain 
by  parol  evidence;  and  the  charge  ignores 
the  evidence  tending  to  show  that  the  land 
was  In  fact.  Included  in  said  deed,  and  be- 
longed to  Payne.  The  tenth  charge  is  ab- 
stract and  argumentative,  and  was  calcu- 
lated to  mislead.  As  we  have  stated,  Payne 
owed  plaintiff  no  duty  to  show  her  his  deed, 
or  to  Introduce  it  in  evidence.  The  four- 
teenth charge  was  abstract  and  calculated 
to  confuse  and  mislead  the  Jury.  There  is 
no  proof  that  Payne  set  up  or  relied  on  10 
years'  adverse  possession  as  a  defense.  We 
woold  not  reverse,  however,  for  the  giving 
of  these  abstract  charges.  The  fifteenth 
charge  should  not  have  been  given.  It 
fails  to  postulate  that  the  deed  referred  to, 
under  which  plaintiff  claims,  covers  the  land 
in  controversy.  The  remaining  charges  giv- 
en for  plaintiff,— Nos.  7,  9  and  13,— when  con- 
strued in  the  light  of  the  evidence  in  the 
case,  are  free  from  error,  as  was  the  general 
charge  of  the  court  excepted  to.  The  charge 
requested  by  defendant  was  property  re- 
fused. Bast  V.  Pace,  67  Ala.  621. 
Reversed  and  remanded. 


aw  AUu  IS) 

BECKHAM  V.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  8,  1894.) 

Laroent — Intent— CoNrEseioss. 

1.  Where  defendant  found  a  hog  in  a 
swamp  at  high  water,  and  took  it  home,  an 
instruction  that,  nnlesa  the  felonious  intent  ex- 
isted at  the  time  of  the  tailing,  defendant  was 
not  guilty,  should  have  been  given. 

2.  A  confession  by  defendant  to  the  own- 
er of  a  hog,  under  threat  that  he  would  put 
him  "where  the  dogs  would  not  bother  him," 
is  inadmissible. 

Appeal  team  cfarcnlt  oonrt,  CHarke  county; 
Jamee  T.  Jones,  Judge. 

Sandy  Becbluun  was  Indicted,  tried  and 
convicted  for  the  larceny  of  a  bog.  Reversed 
and  remanded. 

The  testimony  tended  to  show  that  the  de- 
fendant, la  company  with  one  Bradford,  went 
to  a  swamp  in  high  water,  and  they,  to- 
getbcE,  found  two  or  three  hogs,  which  they 


carried  to  thebr  homes;  that  at  the  time  of 
taking  said  hogs,  it  was  understood  between 
the  defendant  and  the  said  Bradford,  that 
while  the  hogs  did  not  belong  to  either  of 
them,  they  would  carry  them  home,  and  let 
It  be  known  in  the  community  that  they  had 
them;  that  this  fact  was  told  by  said  Brad- 
ford -to  one  Molton,  who  had  lost  a  hog,  and 
up<»i  inquiry  it  was  found  tlut  the  hog  which 
tibio  defoidant  had  was  said  Molton's.  The 
conversation  had  between  Molton  and  the  de- 
fendant is  sufficiently  stated  in  the  opinion, 
as  are  also  the  rulings  of  the  court  which  are 
considered  oa  this  appeaL 

Wm.  Ii.  Martin,  Atty.  Gen.,  for  tbe  State. 

HARALSON,  J.  1.  Tbe  defendant  asked 
the  court  to  charge  that  "unless  the  Jury  be- 
lieve from  tbe  evidence  that  the  felonious  in- 
tent existed  at  the  time  of  the  taiUng  (of  the 
hog  alleged  to  have  been  stolen)  they  must 
find  the  defendant  not  guilty."  The  charge 
asked  was  a  proper  one  in  any  Indictment  ot 
the  kind,  and  as  applicable  to  this  case,  was 
of  especial  importance  to  the  prisoner,  since 
there  was  evidence  tending  to  show,  that  If 
he  had  any  Intention  to  steal  the  hog,  sudi  in- 
tent was  fcMToed  after  tbe  caption  and  aspw- 
tation.  1  Whart  Cr.  Law,  i  883;  Bplvey  v. 
State,  26  Ala.  90;  Rountree  ▼.  State,  68  Ala. 
381;  Grigg  v.  State,  Id.  425;  Weaver  v.  State, 
77  Ala.  26;  Crocheron  v.  State,  86  Ala.  65,  6 
South.  649. 

2.  The  owner  of  the  hog  alleged  to  have 
been  stolen,  in  his  examination  as  a  witness 
tor  the  state,  stated  that  be  asked  the  de- 
fendant about  having  the  hog  or  shoat  and 
that  defendant  stated,  that  he  did  have  an 
unmarked  shoat  at  bis  house,  but  that  It  did 
not  belong  to  the  witness,  but  belonged  to 
defendant;  that  witness  then  stated  to  de- 
fendant, in  the  presence  of  one  Cobb,  "that 
it  was  no  use  to  deny  having  tbe  shoat;  that 
be  had  stolen  the  same,  and  that  he,  witness, 
intended  to  have  said  shoat,  and  also  intended 
to  put  him,  defendant,  wbare  the  dogs  would 
not  botlier  him;"  that  witness  and  said  Cobb 
then  took  defendant  and  started  to  defend- 
ant's bouse,  about  a  mile  distant,  in  search  of 
the  hog,  and  defendant,  when  about  two 
hundred  yards  ot  hia  bouse,  stated  that  said 
hog  did  belong  to  tbe  witness,  Molton,  and 
that  he  wanted  to  buy  the  same  from  the 
witness.  This  alleged  confession,  the  defend- 
ant moved  to  ecclode,  upon  tbe  ground,  that 
the  some  was  not  voluntary,  and  was  made 
by  defendant  because  of  the  threat  made  by 
the  owner  of  tbe  hog,  Molton,  that  he  in- 
t^ided  to  have  said  hog,  and  intended  to 
pat  defendant  "where  the  dogs  would  not 
bother  him,"  and  because  the  said  Molton  and 
Cobb  had  defendant  in  their  possessicm  and 
custody,  since  the  making  of  the  threat 

3.  It  would  serve  no  good  purpose  to  here 
discuss  the  admissibUlty  of  confessions,  for 
we  can  add  nothing  wlilch  would  not  be  a 
reitoatloa  of  what  has,  many  times,  before 
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now  been  decided.  We  refer  only,  to  snCh 
principles  as  are  applicable  to  this  case.  In 
cases  of  alleged  confession  nnder  threat,  the 
controlling  Inquiry  is,  whether  there  had  been 
any  threat  of  such  a  nature  as  that  from  fear 
of  it  the  prisoner  was  likely  to  hare  told  an 
untruth.  If  so,  the  confession  should  not  be 
admitted.  Its  exclusion  rests  on  Its  connec- 
tion with  the  inducement;  they  stand  to  each 
other  in  the  relation  of  cause  and  etFect.  If 
it  la  apparent  that  no  such  connection  exists, 
there  Is  no  reason  for  the  exclusion  of  the 
evidence.  Whart  Or.  Bv.  {  672;  1  Greenl. 
Et.  §  219;  3  Am.  &  Eng.  Ena  Law,  472; 
Brister  v.  State,  26  Ala.  128;  King  v.  State, 
40  Ala.  318;  Sampson  t.  State,  54  Ala.  241. 
Whether  a  confession  was  made  voluntarily 
or  not.  Is  tor  the  court  to  determine  upon 
consideration  of  the  condition,  situation  and 
character  of  the  prisoner,  and  the  circumstan- 
ces under  which  It  was  made.  1  Brick.  Dig. 
p.  509,  i  859;  Porter  v.  State,  55  Ala.  95; 
Toung  V.  State,  68  Ala.  575.  The  defendant  In 
this  case  is  shown  to  have  made  the  confes- 
sion attributed  to  him.  In  the  face  of  a  charge 
of  his  gnilt,  by  the  party  claiming  to  own  the 
hog,  accompanied  by  a  threat,  that  he  Intend- 
ed to  have  It,  and  also,  that  he  "intended  to 
put  the  defendant  where  the  dogs  would  not 
botb«  him."  It  may  be  fairly  Inferred,  that 
the  defendant  was  a  person  inferior  In  force 
and  station  to  the  claimant  of  the  hog  and 
his  friend,  Cobb.  He  offered  no  resistance 
by  word  or  deed  to  the  charge  that  had  been 
made  against  him.  They  took  him  Into  cus- 
tody on  the  heels  of  the  accusation  and 
marched  him  off,  without  any  resistance  or 
remonstrance  from  him,  to  his  own  house,  in 
search  of  the  hog.  He  bad  admitted  to  them, 
before  charged  with  the  crime,  that  be  had 
an  unmarked  shdat  at  his  house  which  he 
claimed.  These  two  men  evidently  dominat- 
ed defendant  to  the  extent  of  awing  him  Into 
unresisting  submission  as  a  prisoner,  without 
legal  warrant  Exactly  what  Molton  meant 
by  putting  the  defendant  where  the  dogs 
would  not  bother  him,  we  are  not  given  to 
imderstand,  nor  is  our  nndo-standing  of  what 
he  meant  very  material.  The  question  is, 
what  did  the  defendant  understand  or  fear 
the  threat  to  mean?  The  contention  of  the 
state  Is,  that  he  must  have  understod  It  to 
mean  no  more,  than  that  Molton  intended  to 
prosecute  him  for  the  alleged  theft  But  we 
are  not  snre  that  a  prisoner  like  this  one, 
charged  with  larceny,  placed  undor  such  a 
threat,  captured  without  warrant  and  taken 
off  by  two  men  as  he  was,  would  come  to 
the  conclusion  that  he  was  to  be  let  off  light- 
ly as  with  a  prosecution.  Might  not  such  a 
party  have  feared  punishment  of  a  graver 
character,  and  have  been  persuaded  In  his 
mind,  that  it  was  better  to  compromise  out 
of  his  difficulty,  by  acknowledging  that  the 
hog  belonged  to  Molton,  and  by  offering  to 
pay  him  for  It?  We  think  It  not  unlikely 
that,  situated  as  be  was,  he  came  to  some 
such  conclusion,  and  made  the  admissions  he 


did,  wiQi  the  hope  thereby  to  escape  the 
wrath  of  his  captor,  and  the  execution  of  the 
threat  he  had  made  against  him,  so  capable 
of  a  construction  of  violence,  by  a  timid  and 
non-resistant  person.  All  confessions  are  pri- 
ma facie  involuntary,  and  they  can  be  rai- 
dered  admissible  only  by  showing  that  th^ 
are  voluntary  and  not  constrained,  and  this 
should  be  made  satisfactorily  to  appear. 
Redd  v.  State,  69  Ala.  259;  Young  v.  State, 
68  Ala.  577.  We  are  of  the  apprehension  the 
confession  In  the  case  was  improperly  admit- 
ted.   Beversed  and  remanded. 


OOO  Ala.96) 
FOWIiHR  V.  STATE. 
(Snpreme  Court  of  Alabama.    Feb.   7,  1894.) 
Labcbni — Evidence— Instbuctioss  —  Oramd  Ju 

BT — ISDICTMENT— VaLIDITT. 

1.  On  trial  for  the  larceny  of  an  ox,  the 
property  of  P.,  the  latter  was  properly  permit- 
ted to  testify  that,  after  the  ox  was  missed,  he 
was  shown  some  homa;  that  they  were  the 
horns  of  the  ox  that  he  lost;  and  to  state  how 
he  identified  them. 

2.  The  ownership  of  stolen  property  is 
properly  laid  in  the  person  in  possession  at  the 
time  of  the  larceny,  either  as  a  conditional  pur^ 
chaser  or  bailee. 

3.  There  was  evidence  that  the  horns  of 
P.'s  ox,  which  had  been  butchered  near  S-'s 
house,  were  seen  in  posaesBion  of  a  person  who 
had  gotten  them  of  one  M.,  but  tiiere  was  no 
proof  of  when,  where,  or  now  M.  got  them. 
Held,  that  a  charge  that  if  P.'s  ox  was  butch- 
ered near  S.'s  house,  that  fact  tends  to  show 
where  the  horns  were  found  by  a  person  aftei^ 
wards  in  possession  of  them,  was  erroneons, 
since  it  assumes  that  M.  fonnd  them. 

4.  Instructions  tiiat  are  partly  or  wholly 
argumentative  are  properly  refused. 

6.  It  is  not  error  to  refuse  to  charge  that  if, 
according  to  the  theory  of  defendant,  from 
the  evidence,  he  could  not  be  guilty,  and  accord- 
ing to  the  theory  of  the  state,  from  the  evi- 
dence^ he  would  be  guilty,  and  the  juiy  are  un- 
able to  say  which  theory  is  trae,  they  should 
acquit;  since  defendant's  gnilt  must  be  det^^ 
mined  by  the  evidehce^  and  not  by  the  theories 
of  the  parties. 

6.  Code,  i  4299,  requires  grand  jurors  to  be 
householders  "or"  freeholders.  Section  4338 
provides  that  If  15  grand  jurors  are  not  pres- 
ent and  accepted,  the  court  must  order  the  sher- 
iff to  summon  twice  the  number  necessary  to 
make  the  panel  15,  and  from  the  persons  so 
summoned  must  be  drawn  the  necessary  num- 
ber. Hdd,  that  where  there  was  a  deficiency 
of  two  in  the  panel,  and  the  court  ordered  only 
two  persons  summoned,  and  required  them  to  be 
householders  "and"  freeholders,  such  grand 
jury  was  illegal. 

Appeal  from  circuit  court.  Geneva  county; 
J.  M.  Carmlchael,  Judge. 

Thomas  J.  Fowler  was  convicted  of  lar- 
ceny, and  appeals.  Reversed  and  remand- 
ed. 

Upon  the  examination  of  Charles  Li.  Phil- 
lips, it  was  shown  by  the  state  that  the  said 
Phillips  owned  an  oz,  and  that  it  bad  not 
been  seen  since  about  the  6th  of  September, 
1892.  This  witness  further  testified  "that 
some  two  or  three  weeks  after  that  time  be 
was  shown  some  hmns;  that  one  Murdock 
had  the  horns,  and  had  gotten  them  from 
one  Martin;  that  they  were  the  horns  at  the 
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ox  wblch  be  lost;  that  his  attention  was  call- 
ed to  an  indentnre  In  one  of  the  horns;" 
and  by  other  ways  the  said  witness  Identified 
the  horns  as  being  the  horns  of  the  ox  which 
be  had  lost.  After  having  stated  that  the 
witness  pnrehased  the  ox  in  question,  and 
another  one,  from  Malone  &  Collins,  the  de- 
fendant's counsel,  on  cross-examination,  tuik- 
ed  said  Phillips  "if  it  was  not  the  under- 
standing at  the  time  he  got  the  ox  from  Ma- 
lone &  Ck>Illn3  that  he  should  keep  the  oxen 
until  fall,  and  that,  If  he  was  able  to  pay  for 
them,  he  was  to  take  them;  otherwise,  he 
was  to  pay  rent  on  them  to  Malone  &  Col- 
lins." To  this  question  the  witness  answer- 
ed in  the  affirmative.  He  was  then  asked 
"if  he  had  ever  paid  Malone  &  Collins  for  the 
oxen,  or  offered  to  pay  them  for  the  same." 
The  state  objected  to  this  question,  the  conrt 
sustained  the  objection,  and  the  defendant 
dnly  excepted.  It  was  further  shown  that 
an  ox  answering,  to  some  extent,  the  descrip- 
tion ot  the  one  lost  by  Phillips,  was  killed 
and  butchered  near  the  house  of  one  Jesse 
Splgner.  There  was  also  testimony  tending 
to  connect  the  defendant  with  the  crime  with 
which  be  was  charged.  At  the  request  of 
the  state,  the  court  gave  the  following  writ- 
ten charges  to  the  Jury:  (1)  "The  doubt  to 
acquit  the  defendant  must  be  actual  and  sub- 
stantial, not  mere  possibility  or  speculatiwi. 
It  is  not  a  mere  possible  doubt,  because  ev- 
erything relating  to  human  affairs  and  de- 
pending upon  moral  evidence  is  open  to  some 
possible  or  imaginary  doabt"  (2)  "While  the 
law  requires  the  guilt  of  the  accused  to  be 
proved  beyond  a  reasonable  doubt,  it  does 
not  require  that  each  fact  which  may  aid  the 
Jury  in  reaching  the  conclusion  of  guilt  shall 
be  clearly  proved;  but  that,  on  the  whole 
evidence,  the  Jury  must  be  able  to  pronounce 
that  guilt  is  proved  to  a  moral  certainty." 
The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges.  At  the  in- 
stance of  the  defendant,  the  court  instructed 
the  Jury  that  there  was  no  evidence  in  the 
case  to  show  where  the  horns  testified  about 
were  found,  and  the  solicitor  asked  the  fol- 
lowing charge  in  rebuttal,  and  it  was  given 
by  the  court:  (3)  "If  the  Jury  believe  from 
the  evidence  that  a  brindle  ox  was  butchered 
near  the  house  of  Jesse  Spigner,  and  that  the 
ox  so  butchered  was  the  property  of  Charles 
L.  Phillips,  then  the  Jury  may  consider  this 
fact,  If  it  be  a  fact.  In  connection  with  the 
whole  evidence  In  determining  where  the 
boms  testified  about  were  found,  if  they  fur- 
ther believe  from  the  whole  evidence  that 
the  horns  said  to  have  been  found  were  the 
horns  from  Phillips'  ox."  The  defendant 
duly  excepted  to  the  giving  of  this  charge, 
and  also  separate  excepted  to  the  coiu-t's 
refusal  to  give  each  of  the  following  charges, 
requested  by  him:  (1)  "Larceny  is  the  wrong- 
ful taking  and  carrying  away  by  any  i)er8on 
of  the  mere  personal  goods  of  another  from 
any  place,  with  a  felonious  intent  to  convert 
them  to  his  own  use  and  make  them  his 


own  property,  without  the  consent  of  the 
owner.  Suspicious  circumstances  that  all  the 
above  may  be  true  will  not  do,  but,  in  order 
to  convict,  the  state  must  prove  all  the  above 
to  the  entire  satisfaction  of  the  Jury.  Char- 
acter is  not  what  the  defendant  is  tried  for, 
neither  can-  the  Jury  consider  the  same  ex- 
cept for  the  purpose  of  determining  the  truth 
of  the  particular  facta  testified  to  by  the  wit- 
ness whose  character  was  the  subject  of  the 
particular  proof."  (2)  "Betoee  the  Jury  can 
commence  to  investigate  the  facts  as  to  who 
the  guilty  party  is,  U  one  is  guilty,  the  state 
must  first  show  that  the  ox  in  question  was 
killed.  It  must  be  without  a  reasonable 
doubt  the  ox  of  Charles  ntiUips,  and  the  kill- 
ing must  have  been  with  a  guilty  Imowledge 
that  the  same  was  stolen  from  the  owner 
with  the  purpose  to  fraudulenUy  convert  it 
to  the  use  of  the  party  taldng  it  Unless  this 
is  first  fully  and  certainly  established,  the 
Jury  go  no  further,  and  acquit"  (3)  "On  a 
trial  for  the  stealing  and  carryifag  away  an 
animal  of  the  cow  kind,  there  being  no  di- 
rect proof  of  the  killing  or  circumstances  at- 
tending the  killing,  which  was  committed  on 
the  6th  day  of  September,  1892,  by  either  of 
four  defendants,  or  all  them,  it  should  reqnir* 
stronger  testimony,  especially  if  drcnmstan- 
tlal  evidence  is  relied  on,  and  a  conviction 
should  not  be  had  on  it  tf  positive  evidence  is 
obtainable  showing  that  another  did  the 
act"  (4)  "If,  according  to  the  theory  of  the 
defendant,  from  the  evidence,  the  defendant 
could  not  be  guilty,  and  according  to  the 
theory  of  the  state,  from  the  evidence,  the  de- 
fendant would  be  guilty,  and  the  Jury  are 
unable  to  say  which  theory  is  true,  the  Jury 
should  acquit  the  defendant"  (5)  "The  pres- 
ence or  absence  of  a  motive  in  the  commis- 
sion of  an  offense  is  always  a  legitimate  sub- 
ject of  inquiry.  It  Is  of  more  Importance 
and  deserving  more  of  consideration  when  a 
grave  charge  is  made  against  a  neighbor, 
and  when  the  identification  of  the  accused 
as  the  criminal  agent  depends  upon  circum- 
stantial evidence."  (6)  "The  fact  If  it  be  n 
fact  that  C.  L.  Phillips  lost  an  ox,  and  that 
the  defendant  about  that  time  borrowed  a 
wagon  from  John  Kyle,  that  it  was  in  the 
morning,  before  day,  and  that  a  witness 
swears  that  the  defendant  passed  his  house 
with  beef  in  it  and  that  the  wagon  was  re- 
turned with  spots  of  blood,  without  more 
proof,  is  Insufficient  to  base  a  conviction." 
(7)  "The  court  charges  the  Jury  that  they 
must  believe  to  a  moral  certainty,  and  be- 
yond all  reasonable  doubt— First,  that  the  ox 
In  question  was  stolen  and  carried  away; 
second,  that  the  defendant  did  the  stealing, 
or  aided  therrfn;  third,  that  the  property 
was  the  property  of  C.  L.  Phillips  at  the  time 
he  was  stolen;  fourth,  that  he  was  stolen 
after  the  6th  day  of  September,  1892.  If 
the  Jury  have  any  reasonable  doubt  of  any  of 
the  above  facts,  they  must  acquit  the  defend- 
ant." To  the  refusal  to  give  each  of  said 
charges  the  defendant  severally  excepted. 
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%.  H.  Walker,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Gen.,  toe  the  State. 

H^IAD,  J.  The  testlmonjr  of  Ghaxles  L. 
PhllUpB  in  reference  to  the  ox  horns  said  to 
have  been  fonnd,  in  connection  with  other  evi- 
dence, tended  to.  prove  the  corpus  ddictl,  and 
was  admissible.  It  was  immaterial  whether 
PhlllipB  had  paid  or  offered  to  pay  Malone  & 
Collins  for  the  oxoi,  or  not  If  be  was  in 
possession  of  them,  at  the  time  of  the  alleged 
larceny,  either  as  a  conditional  purchaser  or 
a  bailee^  the  ownership  was  properly  laid  In 
blm.  It  is  not  disputed  that  be  was  in  pos- 
session in  the  one  or  the  other  capacity.  The 
ruling  of  the  court  on  this  point  was  free 
f rmn  orror. 

The  first  and  second  charges  giTcm  at  the 
instance  of  the  state  are  legal  truisms,  which 
need  no  discussl<m.  They  were  properly 
given.  The  analysis  of  charge  3,  requested 
by  the  state.  Is  that  tf  the  ox  of  Phillips  was 
butchered  near  the  house  of  Jesse  Spigner, 
that  fact  tends  to  show  where  the  boms  whlcb 
came  frmn  that  ox  were  found  by  a  person 
who  was  afterwards  discovered  in  possession 
of  than.  There  was  evidence  tending  to  show 
that  the  boms  from  Phillips'  ox,  which  had 
been  butchered  near  Spigner's  house,  were 
seen  in  the  possession  of  a  person  who  bad 
gotten  them  from  oae  Martin;  but  there  was 
no  proof  tending  to  show  when,  where,  or 
how  Martin  got  them.  That  he  found  them 
at  all  is  a  pure  assumption.  It  would  have 
been  competent  to  prove  that  the  horns  of 
Phillips'  ox  were  foond  at  the  place  where 
the  slaughter  of  an  ox  had  occurred,  near 
Spigner's  house,  to  aid  the  other  testimony, 
going  to  show  that  the  slaughtered  ox  was 
that  of  Phillips;  and  e  converso,  if  the  place 
where  the  boms  were  found  had  been  the 
subject-matter  of  investigation  by  the  court 
it  would  have  been  competent  to  prove  the 
place  where  Pblllips'  ox  was  slaughtered.  In 
aid  of  other  evidence  tending  to  sbow  where 
the  boms  were  fonnd.  But  such  was  not 
the  matter  of  investigation.  The  defendant 
was  not  Indicted  for  putting  the  boms  at  a 
particular  place.  He  was  on  trial  for  larceny 
of  the  ox.  The  charge  was  Inapt,  and  un- 
necessary aa  well,  as  it  assumed  that  the 
horns  had  been  found,  and  ought  to  have 
been  refused.  Whatever  there  is  good  in  the 
first  charge  requested  by  defendant  Is  ren- 
dered Improper,  as  an  instruction,  by  its  as- 
sociatlon  wltb  the  matters  of  argument  coa- 
talned  in  the  charge.  The  defendant's  second 
cbarge  is  bad  for  several  reasons.  It  was  not 
essential  to  the  completion  of  the  larceny 
that  the  ox  was  killed.  The  charge  was  mis- 
leading in  other  respects.  The  third,  fifth, 
and  sixth  charges  of  defendant's  series  are 
nothing  but  arguments.  The  jury  have  noth- 
ing to  do  with  the  theories  the  parties  may 
derive  from  the  evidraice,  unless  they  find 
siq>p<xt  In  tbe  evidence.  It  Is  Improper  to 
sabmlt  snch  to  the  jmry  in  any  form.  That 
body  must  themsdvea  examine  the  evidence. 


and  determine  what  theories  are  dedudUe 
from  it  They  are  not  comp^ed  to  consider 
the  theories  of  the  parties,  as  charge  4  re- 
qnested  by  defendant  '^ould  require.  Tbe 
seventh  charge  was  rraidered  bad  by  tbe  re- 
quirement that  tbe  ox  must  have  been  stolen 
after  tbe  0th  of  September,  1882,  in  (Mrder  to 
a  convictbm. 

We  have  examined  the  record  of  the  organ- 
ization of  tbe  grand  jurywhicb  found  this  in- 
dictment and  find  it  fatally  defective.  Un- 
der tbe  law  obtaining  in  Geneva  county,  grand 
jurors  may  be  bonsehi^ers  or  freebolders. 
They  are  not  required  to  be  boOi.  Code,  { 
4209.  Again,  tbe  law  provides,  in  substance, 
that  If  15  grand  jurors  are  not  present  and 
accepted,  the  court  must  order  tbe  sheriff  to 
summon  twice  tbe  number  necessary  to  com- 
plete the  panel  to  15,  and  from  the  persona 
so  summoned  must  be  drawn  the  necessary 
number.  Id.  {  4338.  In  the  presmt  instance 
there  was  a  deficiency  of  two  petacms,  and 
the  court  committed  the  error  of  ordering  only 
two  summoned,  and  the  further  error  of  re- 
quiring that  they  should  be  both  bousehold- 
ers  and  freeh<dd«8.  An  indictment  found 
by  a  body  so  (Hganized  is  Invalid.  For  tbe 
errors  pointed  out,  tbe  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remand- 
ed. Let  the  defmdant  remain  in  custody 
until  legally  dlacbarged.  Bevecaed  and  re- 
manded. 


OM  Ala.  lit) 
McVAT  V.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  8,  ISM.) 
Cbiminai.  Law  —  Indictment  asd  Fsoor  —  Va- 

KIANOE  —  AbCSIVB    LaNOUAOB    IN    HsABtNO  OP 

Fbhalbi — Evidence— iNSTRroTioN. 

1.  Cr.  Code,  {  4031,  provides  for  the  pnn- 
iahment  of  "any  person  who  enters  into  or  goes 
sufficiently  near  to  the  dwelling  of  another  and 
In  the  presence  or  hearing  of  the  family  of  the 
occupant  thereof  or  any  member  of  his  family," 
or  ''who,  in  the  presence  or  hearing  of  any 
female,  nses  abusive,  insulting,  (»  obscene  lan- 
guage.' Bdd,  that  a  person  indicted  under  the 
last  clause  of  the  section  may  be  convicted  by 
proof  which  shows  a  violation  of  both  clauses. 

2.  On  trial  of  a  person  for  cursing  in  the 
hearing  of  females,  a  witness  may  state  wheth- 
er, in  his  opinion,  the  females  were  near  enough 
to  have  heard  it. 

3.  Where,  on  the  trial  of  a  person  for 
cnrslng  in  the  presence  or  hearing  of  females, 
the  nncontradicted  evidence  shows  that  no 
females  were  present  it  is  error  to  charge  that 
If  a  certain  woman  was  near  enough  to  hear 
the  abusive  language  used,  it  is  not  necessary 
to  show  that  she  did  actually  hear  It 

Appeal  from  Lawrence  county  court;  J.  O. 
Kumpe,  Judge. 

Sterling  McVay  waa  convicted  of  naing 
abusive,  insulting,  tx  obscene  language  in  the 
presence  or  hearing  of  females,  and  he  ap- 
I»eals.    Reversed  and  remanded. 

The  indictment  charged  "tliat  before  tbe 
finding  of  this  Indictment  Sterling  McYay 
did,  in  tbe  presence  at  hearing  of  a  woman, 
make  use  at  abusive,  insulting,  or  obscene 
language,  against  tbe  peace,"  etc.  The  tes- 
timony showed  that  the  dtfendan^  within 
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the  t>eriod  covered  by  Qie  Indictment,  and  In 
Lawrence  cocinty,  In  the  presence  of  one 
Whitman  and  others,  used  abnelTO  language 
near  the  dwelling  of  said  Whitman,  where 
the  latter'B  wife  and  daughter  were  at  the 
time;  that  this  was  about  a  o'dock  p.  m., 
and  the  defendant  spoke  In  a  "moderate  or 
audible  voice."  None  of  said  females  were 
present  when  the  words  were  spoken,  but 
were  In  the  house,  about  25  or  30  yards  trom 
the  defendant  While  the  said  Whitman 
was  being  examined  for  the  prosecution,  the 
solicitor  asked  him  "if,  from  the  distance  his 
females  were  from  the  defendant  at  the  time 
of  the  cursing,  could  they  have  heard  the 
language  used?"  The  defendant  objected 
to  the  question,  and,  his  objection  being  over- 
ruled, he  duly  excepted.  The  witness  then 
answered,  "It  was  a  still  night,  and.  In  my 
opinion,  they  conld.have  heard  it"  The  de- 
fendant objected  to  the  answer  of  the  wit- 
ness on  the  ground  that  it  was  the  statement 
of  an  opinion,  and  not  of  a  fact  The  court 
overmled  the  objection,  and  the  defendant 
duly  excepted.  The  rulings  of  the  court  upon 
the  charge  given  and  the  charge  refused  are 
sufficiently  stated  in  the  oplnl<HL 

Wm.  L.  Martin,  Atty.  Oen.,  tat  the  Stata. 

COLEMAN,  J.  The  defendant  was  indict- 
ed and  convicted  under  section  4031  of  the 
Criminal  Code,  which  reads  as  follows:  "Any 
person,  who  enters  into  or  goes  sufficiently 
near  to  the  dwelling. house  of  anotho",  and 
In  the  presence  or  hearing  of  the  family  of 
the  occupant  thereof,  or  any  member  of  his 
ftimlly,  or  any  person,  who  in  the  presence 
or  hearing  of  any  female,  uses  abusive,  in- 
sulting, or  obscene  language,  must  on  con- 
viction," etc.  The  first  clause  of  the  stat- 
ute was  Intended  to  protect  the  home,  and 
the  user  of  the  language  prohibited  by  the 
statute,  in  the  presence  or  hearing  of  the 
family,  or  the  occupant  thereof,  or  any  mem- 
ber of  the  family,  without  reference  to  the 
sex  of  such  member,  would  be  guilty  of  a 
violation  of  the  statute.  The  statute  then 
makes  the  use  of  such  language  in  the  pres- 
ence of  "any  female,"  without  reference  to 
the  place  In  which  It  is  used,  a  violation  of 
law.  The  indictment  simply  charges  that  the 
defendant  made  use  of  the  language  tn  the 
presence  of  a  female.  The  witness  Whit- 
man testified  to  the  use  of  the  language 
by  the  defendant  He  says:  "None  of  the 
female  members  of  my  family  were  present 
They  were  In  my  house,  twenty-five  or  thir- 
ty yards  from  where  the  cursing  was  going 
on.  My  wife  and  one  daughter  was  in  the 
house."  There  was  no  evidence  tending  to 
show  that  the  language  used  was  in  the 
presence  or  hearing  of  any  other  females  or 
female.  The  defendant  asked  tor  the  general 
affirmative  charge,  which  was  refused.  It  is 
very  dear  that  if  the  defendant  had  been 
Indicted  under  the  first  provision  of  the  stat> 
nte,  for  going  sufficiently  near  the  dwelling 


house  of  the  witness,  and  making  nse  of 
such  lang^ge  in  the  presence  w  bearing  of 
the  family,  or  any  member  of  bis  fiimlly,  the 
charge  should  have  been  refused.  The  ques- 
tion presented  by  the  charge  is  whether  a 
party  indicted  nnder  one  provision  of  the 
statute  can  be  convicted  by  proof  whldi 
shows  that  ^e  <rfflense  was  covered  also  by 
a  dUferent  provision.  The  case  Is  not  dif- 
ferent from  those  which  arise  where  the 
same  act  constitutes  a  violation  of  two  or 
more  statutes.  A  party  may  play  at  cards 
on  Sunday,  in  a  public  place,  and  hazard 
money  or  a  thing  of  value  on  the  game.  Sudi 
an  act  would  violate  three  distinct  statutes 
of  this  state,— that  which  prohibits  playing 
cards  on  Sunday,  and  the  statute  which  pro- 
hibits the  playing  of  cards  at  a  public  place, 
and  also  the  statute  which  makes  it  an 
offense  to  bet  w  hazard  mon^  at  a  public 
place,  eta  Cr.  Code,  S§  4045,  4052,  4067. 
The  same  principle  is  illustrated  In  the  law 
against  retailing,  and  violating  the  revenue 
law,  and  selling  whisky  to, a  minor.  A  con- 
victimi  for  the  act  diarged  under  either  stat- 
ute is  a  bar  to  a  prosecutlcm  tor  the  same 
act  under  a  different  statnte.  It  was  so 
held  la  the  case  of  O'Brien  v.  State^  91  Ala. 
25,  8  South.  5(!0.  There  was  no  error  In  re- 
fusing the  general  charge  for  the  defendant. 

Against  the  objection  of  the  defendant,  the 
solicitor  was  permitted  to  ask  the  witness 
"if,  from  the  distance  his  females  were  from 
the  defendant  at  the  time  of  the  cursing, 
could  they  have  beard  the  language  used?" 
To  this  question  the  witness  answered,  "It 
was  a  still  night,  and,  in  my  <^inlon,  they 
could  have  heard  it."  In  the  case  of  Cox 
T.  State,  76  Ala.  66,  under  a  similar  indict- 
ment, the  witness  was  asked,  "Were  you 
present,  and  near  enough  to  see  and  hear 
what  tr.onspired  between  the  parties?"  This 
court  held  that  was  a  proper  question,  and 
should  liave  been  answered.  If  a  party  can 
answer  that  he  was  near  enough  to  hear  a 
declaration,  we  cannot  see  why  he  may  not  an- 
swer whether  or  not  a  third  person  was  near 
enough  to  hear.  Adding  the  words  "in  my 
opinion"  does  not  vary  the  principle.  He 
knew  the  circumstances,  the  distance  the 
parties  were  apart,  heard  the  tone  of  voice, 
observed  the  stillness  of  the  night,  and  could 
answer  as  a  fttct  that,  in  his  judgment,  the 
females  could  have  heard  it.  The  words  "in 
my  oplnltHi"  were  evidently  used  In  this 
sense. 

The  court  diarged  the  jury  "that  if  Mrs. 
Whitman  was  near  enough  to  hear  the  abu- 
sive and  insulting  or  obscene  language  used 
it  is  not  necessary  to  show  that  she  did  actu- 
ally hear  it"  We  think  this  charge  should 
not  have  been  given.  To  authorize  a  con- 
viction, the  language  must  be  used,  "in  the 
presence  or  hearing  of  a  female."  The  un- 
contradicted evidence  is  that  no  females  w«re 
present  It  was  therefore  necessary  to  sat- 
isfy the  jury  that  the  words  w»e  heard. 
This  is  the  distinction  between  this  case  and 
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the  Case  of  Xancey,  63  AJa.  141.  In  the  lat- 
ter case  the  evidence  showed  the  preseace 
of  the  female.  It  was  therefore  unneces- 
sary to  introduce  proof  that  she  heard  it 
The  case  must  be  reversed  for  the  error  in 
giving  the  charge  excepted  to.  Beversed  and 
remanded. 

(100  Ala.  80) 

HOLMES  v.  STATE. 

(Supreme  Court   of  Alabama.    Feb.   8,   1894.) 

Homicide — Evidbnce — Belf-Defensb. 

1.  On  trial  for  murder,  evidence  of  bad 
feeling  between  defendant  and  deceased  is  com- 
petent to  show  malice. 

2.  It  was  not  error  to  exclude  the  question, 
"State  whether  or  not  the  hoe  that  M.  had  was 
of  such  weight  and  strength  that  he  could  have 
Idlled  a  man  within  striking  distance,"  as  the 
witness  was  not  an  expert,  and  the  fact  being 
OS  much  within  the  knowledge  of  the  jury  as 
of  the  witness. 

3.  If  there  is  a  safe  way  of  retreat  open 
to  the  slayer,  available  by  the  exercise  of 
reasonable  prudence,  there  can  be  no  necessi- 
ty to  kill. 

4.  Where  the  defendant  has  made  out  a 
case  of  self-defense,  the  burden  of  proving  that 
he  was  at  fault  in  bringing  about  the  difficulty 
is  upon  tlie  state. 

5.  If  defendant  was  at  fault  In  bringing 
on  the  difficulty,  it  is  no  defense  that  he  did 
the  killing  to  save  his  own  life. 

Appeal  from  drcult  court.  Clay  county; 
N.  D.  Denson,  Judge. 

Archie  Holmes  was  indicted  and  tried  for 
the  murder  of  one  Henry  Mann,  and  was 
convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  10 
years.    AflBrmed. 

The  evidence  as  to  the  particulars  of  the 
difficulty  in  which  the  deceased  was  killed, 
and  bow  it  arose,  was  In  conflict  The  evi- 
dence for  the  state  tended  to  show  that  the 
defendant  and  bis  brother,  Thomas  Holmes, 
and  the  deceased  and  his  three  sons,  were 
coming  from  their  work  on  the  road;  that 
Jim  Mann,  a  son  of  the  deceased,  and  Thomas 
Holmes,  a  brother  of  the  defendant,  got  Into 
a  quarrel;  that  Thomas  Holmes  was  charged 
with  bringing  on  this  difficulty,  and  that, 
after  the  passage  of  several  quarrelsome 
words,  the  said  Thomas  Holmes  struck  at 
Jim  Mann  with  his  hoe;  that  Henry  Mann 
(the  deceased)  ran  up,  and  threw  bis  hoe 
under  the  hoe  of  Thomas  Holmes,  catching 
the  blow  as  It  came  down;  and  that,  while 
standing  there,  with  their  hoes  lo<^ed,  the 
defendant  ran  back  about  10  or  15  feet,  and 
struck  Henry  Mann  with  the  blade  of  an 
axe,  from  which  blow  be  died.  The  tes- 
timony for  the  defendant  tended  to  show 
that  Jim  Mann  was  at  fault  in  bringing  on 
the  difficulty,  and  that,  while  said  Thomas 
Holmes  and  Jim  Mann  were  standing  with 
their  hoes  locked,  the  deceased  ran  up,  and 
struck  the  said  Thomas  Holmes  in  the  head 
with  his  weeding  hoe,  knocking  said  Thomas 
Holmes  to  his  knees;  and  that,  as  he  raised 
the  hoe,  aboot  to  sMke  him  again,  the  de- 
fendant ran  back  to  where  they  were  fight- 


ing, and  strack  the  said  Henry  Mann  wltb 
an  axe. 

During  the  examination  of  one  of  the  wit- 
nesses for  the  state  the  solicitor  asked  him 
the  following  question:  "Do  you  know  of 
any  bad  feeling  between  defendant  and  de- 
ceased prior  to  the  difficulty?"  The  defend- 
ant objected  to  this  question,  and  duly  ex- 
cepted to  the  court's  overruling  his  objec- 
tion. Upon  the  witness  answering,  "I  know 
there  was  bad  feeling  between  the  defend- 
ant and  deceased  prior  to  the  difficulty,"  the 
defendant  moved  to  exclude  this  answo'. 
and,  his  motion  being  overruled  by  the  court, 
duly  excepted.  During  the  examination  of 
another  witness,  and  after  he  had  described 
the  hoe  which  the  deceased  had  as  "an  ordi- 
nary weeding  hoe,  with  a  pine  handle,  five 
or  six  feet  long,  fastened  in  the  eye  of  the 
hoe,"  the  defendant's  counsel  asked  the  wit- 
ness to  state  "wheth^  or  not  said  hoe  that 
Henry  Mann  had  was  of  such  weight  and 
strength  as  that  he  could  have  killed  a  man 
within  striking  distance."  The  state  object- 
ed to  this  questicxi,  and,  the  objection  being 
sustained  by  the  court,  the  defendant  duly 
excepted. 

Upon  the  introduction  of  all  the  evidence 
the  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (a)  "If  the  Jury  be- 
lieve from  the  evidence  that  defendant 
struck  the  fatal  blow  when  there  was  a 
present,  pressing  necessity  to  strike  in  ordo- 
to  save  the  life  of  his  brother,  or  to  save  his 
brother  from  great  bodUy  harm,  then  the 
law  casts  upon  the  state  the  burden  of 
showing  beyond  reasonable  doubt  that  de- 
fendant's brother  was  at  fault  in  bringing  on 
the  difficulty."  (b)  "If  the  defendant  struck 
the  fatal  blow  when  there  was  a  present, 
pressing  necessity  to  strike  in  order  to  save 
the  life  of  his  brother,  or  to  save  his  brother 
from  great  bodily  harm,  then  the  burden  is 
upon  the  state  to  show  that  defendant's 
brother  could  have  escaped  from  the  difficul- 
ty without  increasing  his  peril;  and  unless 
the  Jury  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant's  brother 
coxild  have  reasonably  escaped  from  the 
difficulty  without  increasing  his  pwil,  then 
defendant  had  the  right  to  strike  the  fatal 
blow.  Whether  the  necessity  was  real  or 
only  reasonably  apparent  to  the  defendant. 
If  he  struck  the  fatal  blow  under  these  cir- 
cumstances, and  for  the  sole  purpose  of  sav- 
ing his  brother's  life,  or  to  save  his  brother 
from  great  bodily  harm,  and  his  brother  was 
without  fault  in  bringing  on  the  difficulty, 
then  the  Jury  must  find  the  defendant  not 
guilty."  (c)  "The  burden  Is  upon  the  state 
In  this  case  to  prove  beyond  a  reasonable 
doubt  that  the  defendant's  brother  was  In 
fault  in  bringing  oa  the  difficulty,  and  that 
he  could  have  reasonably  escaped  from  the 
difficulty  without  increasing  his  peril.  If  the 
Jury  believe  from  the  evidence  that  when  de- 
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fendant  8tm<A  the  fatal  blow  fhere  was  a 
present,  pressing,  Imperious  necessity  for  de- 
fendant to  strike  in  order  to  save  the  life  of 
hia  brother,  or  to  save  his  brother  from  great 
bodily  harm,  and  that  defendant  struck  the 
fatal  blow  for  the  sole  purpose  of  saving  his 
brother's  life,  or  to  save  his  broths  from 
great  bodily  harm.  And  it  matters  not 
whether  such  necessity  was  real  or  reasona> 
bly  apparent;  in  either  event.  If  the  defend- 
ant struck  the  fatal  blow  for  the  sole  pur- 
pose of  saving  his  brother's  life,  or  to  save 
his  brother  from  great  bodily  harm,  when 
such  necessity  as  stated  above  existed,  or 
was  reasonably  apparent,  and  the  state  has 
not  proven  beyond  a  reasonable  doubt  that 
defendant's  brother  was  at  fault  in  bringing 
on  the  difficulty,  or  that  he  could  have  rea- 
sonably escaped  from  the  difficulty  without 
Increasing  his  peril,  then  the  Jury  must  find 
the  defendant  not  guilty."  (d)  "The  court 
charges  the  jury  that  If  Jim  Mann  brought 
on  the  difficulty  with  Thomas  Holmes,  and 
called  Thomas  Holmes  a  'damn  lie,'  and  said 
his  (Thos.')  mother  bad  told  him  a  damn  lie, 
and  that  then  Thomas  struck  Jim  Mann, 
that  under  the  law  Thomas  was  without 
fault  in  tolnglng  on  the  difficulty,  if  that  is 
all  he  did  to  provoke  the  difficulty,  and  au- 
tborlzed  and  justified  TbooMis  Holmes  to 
strike  Jim  Mann."  (e)  "The  court  diarges 
the  Jury  that  Major  House  Is  not  on  trial 
for  not  staying  with  Henry  Mann  after  be 
was  stricken,  and  that  they  must  not,  in  this 
case,  punish  this  defendant  simply  because 
said  House  went  home  to  his  sick  family,  in- 
stead of  remaining  with  said  Mann  after  he 
was  stricken." 

R.  B.  Kelly,  toe  appelant    Wm.  L.  Mar- 
tin, Atty.  Gen.,  for  the  State. 

COIiEMAN,  J.  The  defendant  was  con- 
victed of  mnrder  in  the  second  degree.  The 
first  exception  was  to  the  action  of  the  court 
overruling  an  objection  to  the  question,  "Do 
you  know  of  any  bad  feeling  between  de- 
fendant and  deceased  prior  to  the  difficul- 
ty?" It  was  competent  to  prove  bad  feel- 
ing, as  tending  to  show  malice.  "Bad  feel- 
ing" Is  a  fact  to  which  a  witness  may  testify. 
It  stands  in  the  category  of  health,  sickness, 
good  humor,  anger.  Jest.  Polk  v.  State, 
^  Ala.  237.  The  next  exception  was  to  the 
ruling  of  the  court.  In  sustaining  an  objec- 
tion to  the  question,  "State  whether  or  not 
the  hoe  that  Henry  Mann  had  was  of  such 
weight  and  strength  as  that  he  could  have 
killed  a  man  within  striking  distance."  The 
hoe  and  handle  had  been  described  to  the 
Jury.  The  fact  attempted  to  be  proven  was 
within  the  knowledge  of  the  Jury,  as  taadi 
80  as  that  of  the  witness.  The  witness  was 
not  an  expert  in  any  sense,  and  bis  opinion 
was  worth  no  more  than  that  of  any  other 
man.  The  objectimi  was  properly  sustained. 
The  next  exceptions  are  to  the  refusal  of  the 
court  to  give  certain  instructions  which  were 
requested  by  the  defendant  Charge  (a),  re- 
v.l4fio.no.l6— 55 


fused,  ignores  the  question  as  to  wb<>tha: 
there  was  or  not  a  reasonable  way  of  escape 
to  defendant,  by  which  the  necessity  to 
strike  might  have  been  avoided,  and  charge 
Cb)  places  the  burden  upon  the  state  to  prove 
affirmatively  that  defendant  could  have  es- 
caped from  the  difficulty  without  Increasing 
his  peril.  We  are  referred  to  the  case  of 
Brown  V.  State,  83  Ala.  33,  3  South.  857. 
The  doclrine  declared  In  Brown's  Case  upon 
this  point  was  repudiated  in  the  subsequent 
case  of  Gibson  v.  State,  89  Ala.  121,  8  South. 
98.  There  can  be  no  necessity  to  kill  if 
there  is  a  safe  way  of  retreat  open  to  the 
slayer,  available  by  the  exercise  of  reason- 
able prudence.  Cleveland  v.  State,  86  Ala. 
2,  5  South.  426;  Lewis  v.  State,  88  Ala.  11, 
6  South.  755;  Keith  v.  State,  97  Ala.  32,  11 
South.  914.  These  principles  sustain  the  rul- 
ing of  the  court  as  to  charges  (a),  (b),  (c), 
and  (d),  and  there  was  no  error  in  refusing 
them.  It  is  well  settled  that  the  burden  is  not 
on  the  defraidant  to  prove  affirmatively  that 
he  was  free  from  fault  In  bringing  on  the 
difficulty.  This  burden  rests  upcm  the  state, 
when  a  case  of  self-defense  Is  made  out  by 
the  defendant;  and  if  it  appears  that  defend- 
ant was  not  free  from  fault  in  bringing  on 
or  provc&ing  the  difficulty  the  law  will  not 
shield  him  from  the  consequences  of  com- 
mitting a  homicide,  the  result  of  his  own 
fault,  although  at  the  time  of  the  killing 
there  was  a  pressing  necessity  to  strike  to 
save  bis  own  life,  and  there  was  no  mode  of 
escape.  Authorities  supra,  and  cases  cited; 
Webb's  Case  (Ala.)  infra.  Charge  (e)  Is  ar- 
gumentative and  misleading,  and  was  prop- 
erly overruled.  There  Is  no  error  in  the  rec- 
ord, and  the  judgment  must  be  afilrmed. 
Affirmed* 
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(Supreme  Court  of  Alabama.    Feb.  8,   1894.) 

Joky— Ckiminal  Law— Ck>NFEBsiosa— Homioidb— 
Self-Defekse. 

1.  It  is  not  error  to  excuse  a  juror,  after 
he  has  been  selected  and  sworn,  because  of 
sickness. 

2.  A  special  venire  will  not  be  qoaehed  be- 
cause two  of  the  ^persons  drawn  were  not  sum- 
moned, when  neither  could  be  found  in  the 
county. 

3.  A  written  statement  by  defendant  at 
his  preliminary  trial  is  admissible  where  it  does 
not  appear  that  the  entire  statement  was  not 
offered  in  evidence,  or  that  any  part  omitted 
related  to  the  homicide. 

4.  The  examination  of  the  sheriff  as  a  wit- 
ness, though  not  put  under  the  rule  with  the 
other  witnesses,  was  in  the  discretion  of  the 
court 

6.  On  trial  for  murder,  an  instruction  aa 
to  self-defense  is  properly  refused  where  Tt 
ignores  the  duty  to  retreat. 

6.  Malice  is  inferred  from  the  nse  of  a 
knife  causing  death,  though  it  was  only  a 
pocketknife. 

7.  An  instruction  that  defendant  must  be 
acquitted  if  he  killed  the  deceased  in  self-de- 
fense in  a  quarrel  is  erroneous  where  the  evi- 
dence tends  to  show  that  defendant  was  at  fault 
in  bringing  on  the  difficulty. 
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Appeal  from  circuit  coort,  De  KaSb  coonty; 
Jobn  B.  Tally,  Judge. 

Bob  Webb  waa  Indicted  and  tried  for  mor- 
der,  and  convicted  of  murder  In  tbe  8e««id 
degree.    AfBrmed. 

On  defendant's  being  arraigned,  he  pleaded 
not  gnllty.  The  court  thereupon  set  the  cause 
for  trial  on  the  22d  day  of  February,  1893, 
and  ordered  that  30  persons  be  drawn  and 
Bummoned  for  the  trial  In  addition  to  the 
regular  panel.  On  the  day  set  for  the  trial 
It  appeared  during  the  organization  of  the 
Jury  that  only  28  of  the  80  special  Jurors  had 
been  summoned,  2  of  said  jurors  not  having 
been  found  by  the  sherifT;  that  one  of  said 
Jurors  had  left  the  county,  and  that  diligent, 
but  InefTectual,  search  had  been  made  by  the 
sheriff's  deputy  for  both  of  said  Jurors.  The 
defendant  moved  to  quash  the  venire  because 
said  two  JuTMB  had  not  been  summoned. 
The  court  overruled  the  motion,  and  the  de- 
fendant duly  excepted.  The  Jury  having  been 
organized,  the  court  adjourned  until  the  next 
day  at  9  o'clock  a.  m.,  and  when  it  convened 
on  that  day  one  of  the  Jurors  announced  that 
he  was  sick,  and,  "It  being  shown  to  the  sat- 
isfaction of  the  court  that  said  Juror  was  un- 
able to  proceed  with  the  trial  of  said  cause, 
and  incapacitated,  It  was  ordered  that  said 
Juror  be  discharged."  To  this  action  of  the 
court  the  defendant  objected,  and,  his  objec- 
tion being  overruled  by  the  court,  be  duly  et- 
cepted. 

The  state  examined  as  a  witness  the  Justice 
of  the  peace  before  whom  the  defendant  tes- 
tified on  his  preliminary  examination,  and 
identified  by  the  witness  a  written  statement 
of  the  defendant's  testimony,  sworn  to  and 
subscribed  before  him  after  voluntarily  going 
on  the  stand  In  his  own  behalf.  Upon  the 
statement  being  oftered  In  evidence  by  the 
state,  the  defendant  objected  to  its  intro- 
duction in  evidence  on  various  grounds,  and, 
among  others,  the  following:  "The  part  of- 
fered has  relation  to  parts  not  offered."  The 
court  overmled  the  objection,  and  admitted 
the  statement  in  evidence.  To  this  ruling  of 
the  court  the  defendant  duly  accepted.  The 
statement  as  offered  and  admitted  Is  as  fed- 
lows:  "That  Is  the  knife  with  which  I  was 
cutting.  Was  cutting  with  the  big  blade. 
That  is  the  knife  with  which  I  cut  Harrison. 
With  the  big  blade.  I  am  right-handed." 
The  knife  r^erred  to  was  ezlilbited  to  the 
Jury,  and  the  physician  who  was  called  to 
see  deceased  after  the  cutting,  and  after  his 
death,  testified  that  death  resulted  from  a 
wound  In  the  neck,  made  with  a  sharp  in- 
strument, which  severed  the  Jugular  vein. 
)rhe  state  Introduced  the  sheriff  as  a  witness, 
and  the  defendant  objected  to  his  testifying 
in  the  cause,  "because  all  the  witnesses  had 
been  put  under  the  rule,  lists  had  been  ex- 
changed, and  the  name  of  said  De  Shields 
[the  sheriff]  was  not  upon  the  list  furnished 
the  defendant  by  the  state."  The  objection 
was  overruled,  and  the  said  De  Shields  was 
P'lt  upon  the  stand,  and  testified  to  the  de- 


fendant^B  liavlng  Escaped  from  the  Jail  wlille 
In  confinement  under  the  charge  of  the  In^ 
dlctment;  and  defendant  duly  excepted.  It 
was  shown  by  the  evidence  that  the  killing 
was  caused  by  the  deceased's  throat  being 
cut  vrlth  a  po^etknlfe.  The  defendant,  tes- 
tif}rlng  in  his  own  behalf,  stated,  among  other 
things,  that  the  deceased  and  one  Kelly  came 
to  the  house  where  defendant  was  boarding 
some  time  In  the  night,  and,  being  refused 
lodging,  became  boisterous  and  troublesome. 
That  on  Inquiring  and  learning  that  Kelly 
was  one  of  the  parties  he  told  the  landlady 
Kelly  was  a  friend,  and  he  would  try  to  get 
him  to  go  away.  That  he  went  oat,  and  en- 
gaged Kelly  In  frigidly  conversation,  and, 
whUe  talking  with  K^ly,  took  out  his  knife 
and  some  tobacco,  int^iding  to  cut  the  to- 
bacco for  his  pipe.  That  deceased  came  to- 
wards him  with  a  Bttfik,  and  struck  him  sev- 
eral blows;  and  that  when  he  attempted  to 
ward  off  the  blows  he  finally  struck  at  the 
deceased  with  the  knife.  The  latter  threw 
up  his  hand,  and  knocked  the  knife  so  that 
it  struck  his  nedc. 

The  defendant  requested  the  court,  in  writ- 
ing, to  give  the  following  charges,  and  s^>- 
arately  excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  '^t  is  not  neces- 
sary there  should  be  actual  danger  <tf  death 
or  great  bodily  harm  tu  order  to  Justify  the 
taking  of  human  life;  but  If  the  Jury  are  sat- 
isfied from  all  the  evidence  In  the  case  that 
the  ch-cumstances  attoiding  the  striking  the 
fatal  blow  were  such  as  to  Impress  the  de- 
fendant with  a  reasonable  belief  that  at  the 
time  of  striking  the  blow  It  was  necessary  In 
Mder  to  prevMit  death  or  great  bodily  harm 
to  his  persmt,  then  they  must  acquit  the  de- 
fendant, unless  they  further  b^eve  that  the 
defendant  was  not  free  from  fault  in  bring- 
ing on  the  difficulty."  (2)  "The  court  charges 
the  Jury  that,  while  the  law  requires  that 
Bob  Webb  should  be  in  a  situation  of  either 
real  or  apparent  danger  to  life  or  of  receiving 
grievous  bodily  harm,  that  that  danger  was 
imminent,  and  that  he  should  be  reasonably 
Justified  In  striking,  yet  the  law  only  requires 
that  he  should  exercise  his  reason,— should  act 
as  a  reasonable  man  would  have  acted  under 
aU  the  circumstances;  and  if,  under  those 
circumstances,  a  reasonable  man  would  have 
believed  that  he  was  In  danger  of  losing  his 
life  or  of  receiving  great  bodily  harm,  and 
tiiat  such  danger  was  then  Impending,  and 
said  Webb  did  so  believe,  and  was  not  the 
aggressor  in  the  difficulty,  and  was  free  from 
fault,  then  he  had  a  right  to  defend  himself, 
even  to  the  taking  of  the  life  of  Jim  Harri- 
son." (3)  "The  court  charges  the  Jury  that 
every  man  has  a  legal  right  to  carry  a  pocket- 
knife,  and  that  the  same  Is  not.  In  con- 
templation of  law,  a  deadly  weapon,  and 
that  malice  cannot  be  inferred  from  the  use 
of  such  weapon  in  a  sudden  rencounter,  not 
brought  on  by  the  defendant."  (4)  "The 
court  charges  the  Jury  that  a  pocketkntfe  Is 
not  am  unlawful  weapon,  and  that  no  malice 


Digitized  by 


Google 


Ala.) 


HALL  V.  STATE. 


867 


can  be  Inferred  from  tbe  fact  that  defendant 
had  such  a  weapon  In  his  poeseeslon."  (5) 
"If  the  Jury  beUeve  from  the  evidence  that 
defendant  was  at  his  place  of  abode;  that  he 
■went  down  stairs  to  Induce  his  friend,  Kelly, 
to  go  away;  that  he  entered  into  a  friendly 
conversation  with  said  Kelly;  that  during 
that  conversation  he  was  attacked  by  Harri- 
son; that  he  had  good  reason  to  believe  that 
he  was  in  danger  of  losing  his  life  or  suffer- 
ing great  bodily  harm;  that  he  could  not  re- 
treat without  tncreasing  his  danger;  and  that 
tbe  fatal  blow  was  struck  under  these  dr- 
comstances,— then  they  must  find  the  defend- 
ant not  guilty." 

George  D.  Parks  and  D.  !>.  Cunningham, 
for  api>dlant  Wm.  I<.  Martin,  Atty.  Gen., 
tor  the  Stata 

COIiEMAl?,  J.  The  defendant  was  con- 
victed of  murder  in  the  second  degree.  After 
the  Jury  had  been  selected  and  sworn,  but 
before  the  trial  was-  put  before  them,  one  of 
the  jurors  vras  excused  and  discharged  on  ac- 
count of  sickness,  it  being  shown  that  he  was 
too  ill  to  sit  as  a  jmnr.  There  wiis  no  error 
In  this  action  of  the  court  The  precise  ques- 
tion arose  in  the  case  of  Hawes  v.  State,  88 
AJa.  37,  7  South.  302.    See  authorities  cited. 

The  defendant  moved  to  quash  the  venire, 
on  the  ground  that  two  of  the  persons  drawn 
to  serve  as  special  Jur(»B  were  not  summoned. 
The  evidence  showed  that  one  of  the  persons 
had  left  the  county;  that  the  sheriff  made 
"diligent  search"  for  both  of  them,  and 
nelthn'  could  be  found  in  tbe  county.  There 
la  no  merit  In  the  motion.  Gibson  v.  State^ 
80  Ala.  121,  8  South.  98;  Arp's  Case,  97  Ala. 
— ,  12  South.  SOL 

The  state  offered  In  evidence  a  written 
statement,  voluntarily  made  by  the  defendant 
on  his  preliminary  trial,  and  which  at  the 
time  was  signed  by  him.  The  ground  of  ob- 
jection is,  "Because  a  part  of  Webb's  testi- 
mony is  offered,  and  not  aU."  It  does  not 
appear  from  the  record  that  the  part  omit- 
ted, If  any  was  omitted,  related  in  any  man- 
ner to  the  homicide;  and,  in  the  next  place, 
there  Is  no  evidence  to  show  that  the  entire 
statement  was  not  offered  in  evidence.  The 
statement  is  set  out  in  the  transcript,  and 
seems  to  be  complete  In  itself.  If  any  i>art  was 
omitted,  there  should  be  some  evidence  of  the 
omission.  The  objection  itself  does  not  fur- 
nish the  evidence  to  sustain  it  The  state  is 
not  required,  in  the  first  instance,  to  bring 
oat  an  entire  confession  or  conversation;  but, 
if  any  part  Is  introduced  by  the  state,  the 
defendant  is  entitled,  on  cross-examination, 
to  bring  out  all  that  was  said  at  the  time 
which  explained,  qualified,  or  threw  any  light 
upon  the  part  Introduced  by  the  state.  Bums 
V.  State,  49  Ala.  370. 

The  examination  of  the  sheriff  as  a  witness, 
although  not  put  under  the  rule  with  the  other 
witnesses,  was  within  the  discretion  of  the 
court  We  do  not  see  that  this  discretion 
was  abused  in  this  inatanca 


Charge  No.  1,  requested  by  the  defendant, 
and  refused  by  tbe  conrt,  was  fauliy.  In  that 
it  Ignored  altogether  the  duty  of  retreat 
Keith  V.  State,  97  Ala.  32,  11  South.  914;  Gib- 
son's Case,  89  Ala.  121,  8  South.  98;  Holmes' 
Case  (present  term)  14  South.  864.  Charge 
No.  2  is  subject  to  the  same  objection.  Char- 
ges 3  and  4  assert  Incorrect  propositions  of 
law,  and  were  misleading.  A  pocketknife 
may  or  may  not  be  a  deadly  weapon.  The 
knife  used  was  introduced  in  evidence.  It  is 
nowhere  described.  In  Nettles'  Case,  68  Ala. 
268-276,  it  is  said:  "We  thhik  a  knife  capable 
of  making  a  wound  2^  inches  deep  must  be 
classed  as  a  deadly  weapon."  That  the  knife 
in  the  case  at  bar  was  suiBcient  In  the  hands 
of  the  defendant,  to  produce  almost  Immedi- 
ate death  Is  clearly  proved.  Malice  is  infer- 
red from  the  use  of  a  deadly  weapon.  The 
weapon  need  not  be  on  unlawful  one.  The 
fifth  charge  refused  was  faulty  in  this:  that 
upon  the  facts  predicated  it  demanded  an 
acquittal  of  the  defendant,  although  he  may 
have  been  at  fault  In  bringing  on  or  provok- 
ing the  difilcolty  which  resulted  in  the  death 
of  deceased.  No  per8<Hi  can  bring  about  a 
necessity  to  kill  another,  even  to  save  his  own 
life,  and  then  plead  the  "necessity"  in  justi- 
fication of  the  homidde.  There  was  evi- 
dence tending  to  show  he  was  not  free  from 
fault  Holmes'  Case  (present  term).  Therfe 
Is  no  error  In  the  record.    Affirmed. 


aOO  Ate.  M) 

HALL  V.  STATB. 

(Supreme  Court  of  Alabama.     Feb.  6,  1894.) 

Abajidonhbict  of  Wipe— Pboskcdtion  of  Hcs- 
band— evidbscb. 

1.  On  a  prosecution  of  one  for  abandoning 
his  wife,  misconduct  by  the  wife  after  the  aban- 
donment is  no  defense. 

2.  In  such  case  it  is  proper  to  exclude  the 
record  in  a  salt  by  defendant  against  his  wife, 
in  which  he  procured  a  divorce,  when  the 
grounds  of  suit  are  not  stated,  and  it  is  not 
shown  that  the  divorce  was  giren  for  acts  of 
the  wife  before  the  abandonment 

Appeal  from  circuit  court.  Coffee  county; 
J.  M.  Carmichael,  Judge. 

Charley  Hall  was  convicted  of  abandoning 
bis  family,  and  appeals.     Affirmed. 

Tbe  evidence  showed  the  marriage  between 
the  defendant  and  his  wife  occurred  on  Sep- 
tember 3,  1888,  and  they  lived  together  un- 
til December  1,  1889,  when  the  defendant 
separated  from  his  wife,  leaving  her  nothing 
but  household  and  kitchen  furniture,  and  that 
at  the  time  of  the  abandonment  of  his  wife 
the  defendant  was  an  able-bodied  young  man. 
The  defendant  offered  to  prove  by  the  rec- 
ords that  on  August  13,  1890,  he  filed  a  bill 
in  the  chancery  court  of  Coffee  county  for  a 
divorce,  and  that  a  decree  of  divorce  was 
duly  rendered  in  said  cause  on  the  fourth  Mon- 
day in  October,  1890.  The  state  objected  to 
the  introduction  of  this  proof,  which  objection 
the  court  sustained,  and  the  defendant  duly 
excepted.    On  the  examination  of  one  of  tbe 
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state's  \7ltnesses,  the  defendant,  on  crosa- 
examinatlon,  asked  the  witness,  if  defend- 
ant's wife  did  not,  about  13  months  after  he 
separated  Irotn  her,  have  another  bastard 
child?  The  state  objected  to  the  question, 
the  court  sustained  the  objection,  and  the 
defendant  duly  excepted. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  statute  under  which 
the  defendant  was  indicted,  cannot  be  con- 
strued to  mean,  that  it  Is  criminal,  under  any 
and  all  circumstances,  for  the  husband  to 
abandon  his  wife.  He  may  do  so  for  any 
dlvorcible  cause.  Carney  v.  State,  84  Ala.  7, 
4  South.  285;  Boulo  v.  State,  49  Ala.  23.  As 
an  excuse  for  abandoning  the  wife,  the  hus- 
band cannot  set  up  misconduct  of  which  she 
was  guilty  after  the  abandonment,  unless 
such  misconduct  Is  connected  in  some  way 
with,  and  tends  to  Illustrate  and  explain  simi- 
lar acts  committed  by  ho-  before  the  separar 
tion,  which  are  pleaded  by  him  in  Justifica- 
tion fbr  leaving  her.  In  this  case,  there  was 
no  proof  of  infidelity  committed  by  the  wife 
daring  the  marriage,  and  the  evidence  ofT^'ed 
by  defendant  for  the  purpose  of  showing  that 
after  he  abandoned  ha,  she  was  guilty  of 
adultery,  was  properly  excluded.  Alsabrooks 
V.  State,  52  Ala.  24. 

The  Indictment  was  filed  the  3d  of  October, 
1890.  The  abandonment  as  shown,  occurred 
about  the  1st  of  December,  18S9,  after  the 
defendant  had  lived  with  his  wife,  a  little 
over  a  year.  At  the  time  of  the  marriage  she 
had  two  children,  and  one  in  about  fotur 
months  thereafter,  which  the  proof  shows  he 
acknowledged  to  be  his  child.  The  defend- 
ant offered  to  prove  by  a  certified  transcript 
of  the  record,  that  on  the  IStb  of  August, 
1890,  he  filed  his  bill  In  the  chancery  court 
of  Coffee  county  against  his  wife,  for  a  di- 
vorce from  her,  and  that  on  the  fourth  Mon- 
day in  Octoba  following,  he  was,  by  the  de 
cree  of  that  court,  duly  and  legally  divorced 
from  her.  It  was  not  shown  or  stated,  as  it 
ought  to  have  been,  on  what  ground  for  a 
divorce  defendant  filed  bis  bill,  and  on  whldx 
it  was  granted,  or  when  the  dlvorcible  act  oc- 
curred. For  aught  appearing,  it  may  havo 
be^i  for  cause  happening  after  he  abandoned 
her.  The  transcript  of  the  divorce  suit  was 
properly  excluded.     Afl3xmed. 
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RYAN  V.  STATE. 


(Supreme  Conrt  of  Alabama.  Feb.  8,  1894.) 
CuaiitiJiL  Law— Confessions— Admissibilitt. 
On  a  trial  for  hog  theft,  prosecutor 
testified  that  he  lost  a  black  bow,  weighing 
from  60  to  70  pounds.  Another  witness  testi- 
fied that  at  the  time  of  the  loss  be  found  de- 
fendant with  a  freshly  cleaned  sow  which 
would  weigh  al>out  50  pounds;  that.  Judging 
from  the  hair  left  on  her,  it  was  black;  that 
defendant  told  him  he  had  gotten  the  sow 
from  one  R.:  that  it  had  gotten  out  of  the  pen, 
and   that  he  had   kUled   it;   that  defendant's 


daughter  came  up,  and  said  she  did  not  know 
he  had  a  hog.  add  sufficient  evidence  of  the 
corpus  delicti  to  warrant  the  admission  of  d»- 
f eudant's  confession. 

Appeal  from  circuit  court,  Marengo  county; 
James  T.  Jones,  Judge. 

William  Ryan  was  convicted  of  grand  lar> 
ceny,  and  appeals.    Affirmed. 

The  only  question  which  is  considered  by 
the  court  is  sufiiciently  stated  Ip  the  opinion. 
After  the  Introduction  of  all  toe  evidence,  tne 
defendant  requested  the  court  to  give  tne 
general  affirmative  charge  in  his  behalf,  and 
duly  excepted  to  the  court's  refusal  to  give 
the  same. 

L  L  Canterbury,  for  appelant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  the  larceny  of  a  hog,  which,  under 
the  statute,  is  a  felony.  IThe  only  question 
deserving  consideration  arises  upon  the  con- 
fessions of  the  defendant)  which  were  admit- 
ted against  his  objections,  l^at  the  confes- 
sions were  free  and  voluntary  is  not  con- 
trovorted.  It  Is  contended  that  there  was  not 
sufficient  evidence  of  the  corpus  delicti  to 
authinize  the  introduction  of  the  confessions. 
The  rule  which  prevails  in  this  state  is  that 
a  conviction  should  not  be  had  on  the  extra- 
judicial confessions  of  the  defendant,  unsup- 
ported by  any  corroborating  facts  and  cir- 
cumstances; proof  aliunde  of  the  corpus  de- 
licti is  required.  Positive,  direct  evidence  of 
the  corpus  delicti  is  not  indispensable  to  the 
admissions  of  confessions.  Whenever  facta 
and  circumstances  are  proven  from  which  a 
Jury  might  legally  Infer  that  the  offense  has 
been  committed,  the  confessions  are  admis- 
sible. The  proven  facts  and  circumstances, 
and  the  confessions  of  the  defendant,  may 
then  be  weighed  and  considered  together; 
and  if,  upon  the  whole  evidence,  the  Jury 
are  satisfied  beyond  a  reasonable  doubt,  t>oth 
as  to  the  corpus  delicti  and  the  identity  of  the 
defendant  as  the  guilty  perpetrator,  it  be- 
comes their  duty  to  convict.  Winslow  v. 
State,  76  Ala.  42;  Mathews  v.  State,  55  Ala. 
1S7;  Colquitt  V.  State,  61  Ala.  49;  Johnson 
V.  State,  59  Ala.  37. 

The  trial  took  place  at  the  fall  term  of 
the  court,  1893.  One  Jackson  testified  that  in 
Noveml)«,  1892,  about  a  year  before  the 
trial,  be  lost  several  shoats;  that  one  was 
an  unmarked  black  sow  shoat,  with  a  white 
list  under  stomach;  that  it  would  weigh 
from  50  to  70  pounds,  perhaps  not  more  tlian 
50  or  (50  pounds,  and  that  it  had  never  been 
seen  since;  that  the  hogs  ranged  near  one 
Tliorans,  who  knew  them  better  than  witness. 
Thomas  testified  that  at  the  time  Jackson 
lost  his  hog  he  ascertained  that  defendant 
had  killed  a  hog;  that  it  was  on  Sunday,  and 
about  dark  he  went  to  defendant's  house; 
foimd  him  with  a  freshly  cleaned  bog;  that 
it  was  a  sow  shoat,  immarked,  and  would 
weigh  about  60  i»oands,  and.  Judging  from 
the  hair  left  on  the  bog,  It  was  black,  with 
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a  white  list  on  back  and  foreshoulder;  that 
defendant  said  he  got  the  shoat  from  one 
Eliza  Richardson;  that  it  got  out  of  his  pen, 
and  he  killed  it;  that  witness  called  defend- 
ant's daughter  up,  who,  when  asked  about 
the  hog,  said  in  the  presence  of  the  defend- 
ant that  she  knew  nothing  of  the  hog,  and 
did  not  know  defendant  had  a  bog  in  his 
pen.  The  record  is  silent  as  to  whetha-  de- 
fendant made  any  response  to  this  statemenT, 
made  in  bis  presence.  Upon  this  proof  the 
court  admitted  the  confessions  of  the  de- 
fendant, which  were  "that  the  hog  killed  was 
Mr.  Jackson's  hog,  that  he  imew  it  was  Mr. 
Jackson's  bog  when  he  killed  it,"  and  then 
made  some  excuse  for  kUllng  it,  which  need 
not  be  stated.  The  facts  and  circumstances 
proven  were  sufficient  to  let  in  the  confes- 
sions, and  to  show  that  there  was  no  error  in 
the  refusal  of  the  court  to  give  the  general 
affirmative  diarge  for  the  defendant.  Af- 
firmed. 

OiW  Ala.  US) 

ROBBKSON  T.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  8,  1894.) 

iHTOZICATINO  LiQDOKS— UNUiWTOL  Dl&POSlTIOK— 

Indictment. 

1.  Since  the  general  statute  regards  only 
the  "sale"  of  Bpirituoas,  vinous,  or  malt  liq- 
uors, and  the  local  statute,  applying  to  certain 
parts  of  Shelby  county,  prohibits  the  sale,  gift, 
or  Other  disposition  of  such  liquors  or  "intox- 
icating bitters,"  an  indictment  charging  that 
defendant  "did  sell,  give  away,  or  otherwise 
dispose  of  spirituous,  vinous,  or  malt  liquors, 
intoxicating  bitters,  or  intoxicating  drinks,  with- 
out a  license,  and  contrary  to  law,"  no  particu- 
lar part  of  the  county  being  mentioned,  charges 
no  offense  under  either  statute. 

2.  "Intoxicating  drinks"  are  not  necessarily 
either  "Intoxicating  bitters,"  or  "spirituous, 
vinous,  or  malt  liquors." 

Appeal  from  Shelby  county  court;  John  S. 
Leeper,  Judge. 

Ed  Roberson  was  convicted  of  disposing 
of  liquor  unlawfully,  and  appeals.    Reversed. 

The  appellant  was  indicted,  tried,  and  con- 
victed under  the  following  indictment:  "The 
grand  jury  of  said  county  charge  that  before 
the  finding  of  this  indictment  that  Ed  Robin- 
son, alias  Ed  Roberson,  did  sell,  give  away, 
or  otherwise  dispose  of  spirituous,  vinous, 
or  malt  liquors,  intoxicating  bitters,  or  In- 
toxicating drinlcB,  without  a  license,  and  con- 
trary to  law,  against  the  peace  and  dignlt7 
of  the  state  of  Alabama."  There  is  only  one 
question  presented  on  this  appeal,  and  that 
arises  upmi  the  coxu-t's  overruling  the  defend- 
ant's demurrer  to  the  indictment.  The 
grounds  of  demurrer  Interposed  to  said  in- 
dictment were  as  follows:  "First.  Because 
there  are  three  alternative  or  disjunctive 
averments  In  said  indictment  as  follows:  (1) 
'did  sell;'  (2)  'give  away;'  (3)  'or  otherwise 
dispose  of,'— liquor,  etc.,  without  a  license, 
and  contrary  to  law;  and  two  of  said  aver- 
ments, viz.  'give  away,'  and  'otherwise  dis- 
pose of,'  liquor,  etc.,  without  a  license,  and 
contrary  to  law,  do  not  charge  any  criminal 


offense  known  to  the  law.  Second.  Because 
it  is  alleged  in  the  alternative  that  defend- 
ant sold,  etc.,  (1)  'spirituous,  vinous,  or  malt 
liquors;'  (2)  Tntoxicatlng  bitters;'  (3)  'or  In- 
toxicating drinks,'— without  a  license,  and 
contrary  to  law;  and  because  one  of  said  al- 
ternative averments,  to  wit,  that  he  sold, 
eta,  intoxicating  drinks,  without  a  license, 
and  contrary  to  law,  does  not  charge  any 
criminal  offense  known  to  the  law.  Third. 
Because  It  charges  that  the  defendant  gave 
away,  or  otherwise  disposed  of,  liquor,  etc., 
then  this  is  not  unlawful,  unless  it  is  diaigcd 
to  have  been  done  in  violation  of  some  local 
[law  (?)]  prohibiting  the  same,  and  the  in- 
dictment does  not  allege  in  what  prohibited 
locality  the  liquor  was  given  away  or  sold." 

Longshore  &  Beavers  and  Brown,  McMil- 
lan &  Leeper,  for  appellant.  Wm.  L.  Martin, 
Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  demurrer  to  the  in- 
dictment In  this  case  should,  in  our  opinion, 
have  been  sustained.  The  indictment  charges 
that  the  defendant  "did  sell,  give  away,  or 
otherwise  dispose  of  spirituous,  vinous,  or 
malt  liquors.  Intoxicating  Utters,  or  intox- 
icating drinks,  without  a  license,  and  con- 
trary to  law,  against  the  peace  and  dignity 
of  the  state  of  Alabama."  Clearly,  the  giv- 
ing away,  charged  alternative,  is  not  an 
offense  against  the  general  laws  of  the  state; 
and  the  same  is  true  in  respect  of  the  charge 
that  the  defendant  otherwise  disposed  of 
vinous,  spirituous,  or  malt  liquors,  etc.;  and, 
as  there  are  intoxicating  bitters  or  Intoxicat- 
ing drlntcs  which  contain  nether  vinous,  spir- 
ituous, or  malt  liquors  (Allred  v.  State,  89 
Ala.  112,  8  South.  56),  even  the  sale  of  such 
bitters  or  drinks  is  not  necessarily  a  viola- 
tion of  general  laws  on  the  subject.  So  that, 
upon  each  of  these  considerations,  the  in- 
dictment here  diarges  no  offense  against  the 
general  statutes  on  the  subject  of  the  sale 
of  spirituous,  vinous,  or  malt  liquors.  But 
there  is  a  special  statute  prohibiting  the  sale, 
gift,  and  other  disposition  of  spirituous,  vi- 
ous,  or  malt  liquors,  or  intoxicating  bitters, 
in  certain  defined  localities  in  Shelby  coun- 
ty, where  this  indictment  was  found.  Of 
this  act  we  take  judicial  cognizance.  Car- 
son T.  State,  69  Ala.  235.  The  indictment 
pursues  the  language  of  this  statute  in  char- 
ging the  sale,  ^ft,  or  other  disposition  of 
spirituous,  vinous,  or  malt  liquors,  or  intoxi- 
cating bitters;  but  it  goes  further,  and 
charges  alternatively  that  the  defendant  "did 
sell,  give  away,  or  otherwise  dispose  ol 
»  »  •  Intoxicating  drinks,"  and  it  does  not 
allege  that  the  transaction  occurred  in  one 
of  the  several  separate  districts  within  Shel- 
by coimty  to  which  the  special  act  applies. 
There  are  intoxicating  drinks— beverages— 
which  are  not,  and  do  not  contain,  spirituous, 
vinous,  or  molt  liquors,  as  we  have  se^i.  In 
the  ordinary  use  of  the  terms  "Intoxicating 
bitters"  and  "intoxicating  drinks"— in  corn- 
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mon  parlance,  as  they  must  be  held  to  hare 
Veen  used  In  this  indictment,  and  as  the  for- 
mer Is  employed  in  the  statute— they  cannot 
be  said  to  mean  the  same  thing.  The  illus- 
tration employed  in  Allred's  Case,  supra, 
demonstrates  this.  Fermented  or  "hard" 
elder  and  "cane  beer"  are  there  referred  to 
as  being  intoxicating  beverages  or  drinks 
which  yet  contain  no  vinous,  spirituous,  or 
malt  liquor.  It  is  equally  dear  that  neither 
of  these  beverages  is  "Intoxicating  bitters." 
This  term,  as  it  was  manifestly  employed  in 
this  statute,  is  defined  as  "a  liquor  (generally, 
a  spirituous  liquor)  in  which  bitter  herbs  or 
roots  are  steeped."  There  Is  nothing  of 
this  sort  about  fermented  cider  or  cane  beer, 
and  these  Intoxicating  beverages  are  never 
spoken  of  as  "bitters."  As  th&ie  may  be 
many  other  intoxicating  drinks  or  beverages 
which  contain  no  spirituous,  vinous,  or  malt 
liquors,  BO  there  may  be  many  other  such 
beverages  which  are  not  "bitters"  In  any 
sense  of  the  term.  The  indictment  there- 
fore diarges  in  the  alternative  an  act— the 
sale,  gift,  or  other  disposition  of  intoxicating 
drinks— which  is  not  necessarily,  and  which 
the  court  cannot  afiEUroatively  know  to  be, 
an  offense  against  either  the  general  laws  of 
the  state  or  the  special  law  having  operation 
in  some  parts  of  Shelby  county.  Again,  the  in- 
dictment, while  the  necessity  to  allege  venue 
has  been  obviated  by  statute,  must  be  taken 
to  aver  that  the  acts  charged  against  the  de- 
fendant were  committed  in  Shelby  county, 
without  reference  to  the  consideration  wheth- 
er they  were  c(»nmltted  In  any  one  of  the 
several  prohibited  districts  within  that  coun- 
ty; and  its  averments  would  be  established 
by  proof  that  the  defendant  gave  away  or 
otherwise  disposed  of  vinous,  spirituous,  or 
malt  liquors,  <Hr  that  he  sold,  gave  away,  or 
otherwise  disposed  of  intoxicating  bitters  in 
that  part  of  the  county  which  is  not  em- 
braced in  the  special  act  And,  while  such 
proof  would  support  the  Indictment,  it  would 
not  make  out  a  case  under  the  general  law,  be- 
cause a  sale,  as  contradistinguished  from  a 
gift  or  other  mode  of  disposition.  Is  the  gist 
of  the  offense  under  that  law;  and  it  would 
not  present  a  case  of  guUt  under  the  local 
law,  because  the  act  proved  was  not  com- 
mitted in  a  locality  to  which  that  law  ap> 
piled.  This  demonstrates,  to  our  minds,  that 
the  Indictment  is  bad  in  this  particular  also. 
Every  fact  laid  in  some  of  its  alternative 
averments  may  be  admitted,  and  It  would 
not  follow  that  the  defendant  had  violated 
any  law,  general  or  specified,  of  the  state  of 
Alabama.  If  It  was  intended  to  charge  an 
offense  against  the  general  law,  the  aver- 
ments of  a  gift  or  other  disposition  of  spirit- 
uous, vinous,  or  malt  liquors,  and  of  the  sale, 
gift,  <Mr  other  disposition  of  "intoxicating  bit- 
ters or  intoxicating  drinlm,"  should  have  been 
omitted.  If  It  was  intended  to  charge  an 
offense  under  the  local  law,  the  averments 
of  a  sale,  gift,  or  other  disposition  of  "intox- 
icating drinks"  ihould  have  been  omitted, 


and  there  should  have  been  a  further  ava- 
ment  to  the  effect  that  the  act  diarged  In  the 
several  disjunctive  allegations  was  commit- 
ted In  a  specified  territory  embraced  in  the 
prolilbltory  statute.  The  judgment  of  the 
court  la  reversed,  and  the  cause  remanded. 


aoo  Ala.  7) 
LAWSON  et  aL  T.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  8,   1894.) 

TbESPASS— CSIUINAL  PbOSEODTIOS— BVIDKNCS. 

In  a  prosecntion  under  Ck>de,  |  3874, 
making  it  nnlawf  nl  to  trespass  on  land  of  anoth- 
er after  gMns  warned  not  to  do  so,  if  complain- 
ant  was  in  actual  possession  of  the  land  tres- 
passed on,  it  is  no  defense  that  defendant 
claimed  a  superior  title  thereto. 

Appeal  from  criminal  court.  Pike  coimty; 
William  H.  Parks,  Judge. 

James  Lawson  and  others  were  convicted  of 
trespassing  on  land  of  Dennis  Ramsey  after 
having  been  warned  not  to  do  so,  and  appeal. 
ACarmed. 

Issue  having  been  joined  on  the  plea  ot  not 
guilty,  the  state  Introduced  as  a  witness  Den- 
nis Ramsey,  who  testified  that  he  took  pos- 
session of  the  land  in  section  19,  township  11, 
range  20,  six  years  before  the  trial  (October. 
1893),  and  built  houses  and  cleared  and  fenced 
a  field  containing  about  25  acres;  that  in  the 
month  of  February,  1893,  while  he  was  in 
possession  of  said  field,  he  warned  the  de- 
fendants not  to  enter  thereon,  but  that  there- 
after, before  the  commencement  of  this  prose- 
cution, the  defendants  did  trespass  upon  the 
sold  field.  On  cross-examination  this  wit- 
ness testified  that  his  house  was  on  the  N.  E. 
%  of  said  section  19,  and  the  land  upon  wbldi 
the  defendant  entered  after  warning  was  on 
the  N.  W.  14  of  said  section;  that  he  had  no 
title  to  the  land  In  said  N.  W.  ^,  of  said  sec- 
tion, "more  than  that,  he  was  in  possession 
of  the  15  acres  in  dlspnte."  He  further 
testified  that  both  quarter  sections  were 
Imown  as  the  Mobile  &  Oirard  Railroad 
lands,  and  that  under  an  act  of  congress  they 
were  forfeited  to  the  government,  and  that 
he  was  proceeding  In  the  land  department  in 
Montgomery  to  homestead  the  N.  E.  \i  of  said 
section;  "that  before  said  warning  was  given, 
and  after  the  said  25-acre  field  was  cleared, 
the  county  surveyor  had  run  the  line  be- 
tween the  two  said  quarter  sections,  and  cut 
off  about  15  acres  of  said  field,  which  placed 
it  to  the  said  N.  W.  %."  The  defendants 
introduced  as  a  witness  one  linson  Law- 
son,  who  testified  that  he  was  the  father  of 
the  defendants,  who  were  mtoors,  and  who 
were  working  under  him  at  the  time  of  the 
alleged  trespass;  that  he  was  living  on  the 
N.  W.  %  of  section  19  at  the  time  of  the  al- 
leged trespass,  took  possession  of  the  same 
four  or  five  years  previously,  and  was  living 
there  when  said  Ramsey  fenc^  in  the  23 
acres;  that  the  Une  between  the  two  quar- 
ter sections  was  run  by  the  county  sur- 
veyor, at  Ills  Instance,  after  notice  to  aald 
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Kamaey;  that  at  tbe  time  of  said  soryey,  and 
btfore  the  warning,  he  had  made  appUcar 
tlon  to  homestead  the  said  N.  W.  ^,,  as  pro- 
Tided  by  an  act  of  congress.  He  thereupon 
ofTered  to  Introduce  a  certificate  of  a  home- 
stead entry,  signed  by  the  regi'sto:  in  the 
land  o£ace  at  Montgomery,  but  on  objection 
by  the  state  the  court  refused  to  allow  said 
certificate  to  be  Introduced  In.  evidence^  and 
tbe  defendants  duly  excepted.  On  motion  ot 
the  state,  the  court  excluded  all  of  Hie  testi- 
mony of  said  Linson  Lawson  in  reference  to 
bis  claim  to  the  16  acres  upon  which  the 
.trespass  is  alleged  to  have  been  made,  and  to 
this  mllng  the  defendants  duly  excepted. 

M.  N.  Oarlisle,  for  appdlants.  Wm.  L.  Mar- 
tin, A.tty.  GoL,  for  the  State. 

McCIiELLAN,  J.  This  Is  a  prosecution  for 
trespass  after  warning,  under  section  S874 
of  the  Cod&*  The  evidence  Is  free  from  con- 
flict to  tbe  effect  that  the  prosecutor  had 
actual  possession  of  the  land  upcm  which  the 
trespass  is  alleged  to  have  been  committed  at 
tbe  time  of  the  warning  to  defendants,  and 
from  thence  to,  and  at,  the  time  when  the 
defendants  entered  upon  it;  that  he  warned 
the  defendants  not  to  enter  upon  the  land, 
and  that  within  6  months  after  said  warning, 
and  within  12  months  before  the  commence- 
ment of  the  prosecution,  and  in  Pike  county, 
tbe  defendants  did  enter  upon  said  land. 
This  evidence^  none  of  which,  as  we  have  In- 
dicated, was  at  all  controverted,  fully  and 
perfectly  made  out  the  case  for  the  state. 
Bohannon  v.  State,  73  Ala.  47;  Goldsmith  v. 
State,  86  Ala.  67,  6  South.  480;  3  Brick.  Dig. 
p.  251,  (  1068. 

The  defendants,  not  denying  or  controvert- 
ing in  any  way  the  prosecutor's  actual  pos- 
session, were  allowed  to  Introduce  evidence 
which  tended  to  show  that  the  prosecutor  had 
at  some  past  time  admitted  Inferentlnlly  that 
tbe  defendants  had  a  superior  claim  to  a  cer- 
tain quarter  section  adjoining  that  claimed 
by  blm,  and  that  upon  a  survey  the  land  en- 
tered upon  was  found  to  be  in  the  quarter  sec- 
tion claimed  by  the  defendants.  The  prose- 
cutor's actual  possession,  however,  continued 
notwithstanding  the  survey,  and  be  continued 
to  claim  and  exercise  the  right  to  exclusive 
possession  of  the  premises.  This  admission 
could  not  have  Justified  defendants'  entry 
vpon  prosecutor's  actual  adverse  possession 
against  the  warning  subsequently  given  them 
by  the  prosecutor,  and  the  defendants  certain- 
ly got  all  they  were  entitled  to  because  of  it 
when  the  court  confined  Its  Influence  in  tbe 
case  to  the  mitigation  of  pimlshment     A  per- 

'  The  section  -provides:  "Any  person,  who, 
without  legal  cause  or  good  excuse,  enters  into 
the  dwelling-house,  or  onto  the  premises  of  an- 
other, after  having  been  warned,  within  six 
months  preceding,  not  to  do  so,  must,  on  con- 
viction, De  fined  not  more  tban  one  hundred 
dollars,  and  may  also  he  imprisoned  in  the 
county  Jail,  or  sentenced  to  hard  labor  for  the 
county,  for  not  more  than  tliree  months;  and 
tbe  fine  goes  to  the  party  injiured." 


feet  legal  tide  in  llie  defendants  would  not 
hav«  Justified  their  entry  upon  the  land  after 
warning,  under  tbe  facts  of  this  case.  The 
court  did  not  err,  therefore,  in  ^eluding  tbe 
certificate  of  homestead  entry  offered  by  the 
defendants.  Nor  could  the  defendants  have 
been  prejudiced  in  respect  of  tbe  punishment 
imposed  by  the  Jury  by  the  exclusion  of  this 
evidence,  since  the  lowest  possible  fine— <»e 
cent— was  assessed  against  them.  We  find  no 
error  in  tbe  record,  and  the  Judgment)  of  tbe 
criminal  court  is  affirmed. 


attt  Ala.  6*7) 
ANDBRSON  et  al.  v.  JONES. 
(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 
Obdkb  roR  HoNBT — Nebd  or  Accbftance. 
An  order  for  a  definite  sum,  not  drawn 
on  any  particular  fund,  is  not  an  assignment, 
but  is  a   "bill  of  exchange,"   within   Code,   i 
1766,  providing  tliat  no  person  must  be  charged 
as  the  acceptor  of  a  bill  of  exchange  unless  nil 
acceptance  Is  in  writing,  signed  by  himself  or 
agent 

Appeal  from  city  court  of  H<mtgom»y; 
T.  M.  Arrlngton,  Judge. 

Action  by  S.  J.  Ando-son  &  Co.  against 
James  Otey  and  C.  F.  Harmon,  garnishee. 
F.  M.  Jones  appetired,  and  claimed  the  funds 
in  the  garnishee's  hands.  From  a  judgement 
denying  plaintiff's  motion  for  Judgment, 
plalntllf  appeals.    Reversed. 

B.  P.  Morrlsett,  for  appellant.  Arrington 
&  Giraham,  ttx  appellees. 

COLEMAN,  J.  Anderson  &  Co.  having 
sued  James  Otey,  upon  a  demand  for  $186, 
garnished  C.  F.  Harmon.  The  garnishee 
answered  indebtedness  to  Otey  In  the  sum  of 
$72,  but,  by  his  answer,  gave  notice  that  F. 
M.  Jones  claimed  to  be  the  owner  of  the  debt 
or  demand.  Notice  issued  to  Jones  to  ap- 
pear and  contest  with  plaintifF  the  right  to 
the  debt  or  demand,  as  provided  in  the  stat- 
ute. Code,  S  2984.  In  accordance  with  the 
notice,  Jones  appeared,  and  propounded  his 
claim  in  writing,  under  section  2985  of  the 
Code.  The  plaintiff  demurred  to  the  claim 
as  propounded  by  Jones,  which  demurrer 
was  overruled  by  the  court,  and,  the  plaintiff 
declining  to  take  issue,  Judgment  was  ren- 
dered, dlschargrlng  the  garnishee.  The  ap- 
peal Is  prosecuted  from  the  Judgment  of  the 
court 

The  only  question  for  review  is  as  to  the 
sufficiency  of  the  claim  propounded  by  Jones, 
tbe  claimant  It  Is  as  follows:  "That  the 
said  Otey,  previous  to  the  commencement  of 
tbe  garnishment  proceedings  herein,  and  pre- 
vious to  the  service  of  the  writ  of  garnish- 
ment, gave  him  [claimant]  a  written  order 
on  the  garnishee  for  two  himdred  dollars, 
which  said  order  was  presented  to  garnishee, 
and  which  was  l^t  with  him  for  payment, 
and  which  be  agreed  to  pay  after  be  liad 
paid  out  other  orders  which  had  been  given 
to  other  persons  In  advance  of  that  given 
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to  him,  but  his  said  agreement  to  pay  was 
not  in  writing,"  etc.  This  order,  as  here 
described,  was  not  upon  any  special  fund, 
bat  was  for  the  payment  of  $200  generally. 
It  Is  not  distinguishable  from  any  other 
written  order  given  by  one  pers(m  npon  an- 
other for  the  payment  generally  of  a  definite 
amount  of  money.  Section  1766  of  the  Ck>de 
is  as  follows:  "No  person  within  this  state 
must  be  charged  as  the  acceptor  of  a  bill  of 
exchange,  unless  his  acceptance  is  in  writ- 
ing, signed  by  himself  or  agent."  It  is  eon- 
tended  by  appellees  that  the  order  for  the 
payment  of  the  money  shows  that  it  was  not 
a  "bill,  of  exchange,"  within  the  meaning  of 
the  statute.  Neither  the  authcM^ties  cited 
nor  the  argument  made  sustains  the  conten- 
tion. The  order  is  In  writing.  It  was 
drawn  by  one  person  upon  another,  payable 
In  money  to  a  designated  payee,  not  out  of 
any  special  fund,  but  generally,  for  a  specific 
amount,  and,  in  law,  was  payable  on  de- 
mand. It  has  every  characteristic  of  a  bin 
of  exchange,  and,  we  think,  comes  within 
the  provision  of  the  statute.  This  was  the 
view  taken  of  a  similar  order  in  the  case  of 
Harris  V.  Russell,  93  Ala.  69,  65,  9  South.  541. 
See,  also,  1  Rand.  Com.  Paper,  S  3;  1  Am. 
&  Eng.  Enc.  Law,  836,  837;  Teague  v.  Le 
Grand,  85  Ala.  493,  5  South.  287;  Sands  v. 
Matthews,  27  Ala.  399;  WhUden  v.  Bank, 
64  Ala.  1;  Bank  v.  Miller,  77  Ala.  168; 
Auerbach  v.  Prltchett,  58  Ala.  451,  457; 
Palmateer  t.  Gatewood,  4  J.  J.  Marsh.  504. 
An  order  to  be  paid  out  of  a  special  fund, 
or  from  a  special  source,  or  for  the  delivery 
of  goods  <M*  chattels,  would  not  be  a  bill  of 
exchange.  Such  was  not  the  character  of 
the  order  under  consideration,  as  discloted 
in  the  answer  of  the  garnishee.  The  demur- 
rer was  well  taken,  and  should  have  been 
sustained.    Reversed  and  remanded. 


(UW  Ala.  OS) 

YOUNG  V.  STATE. 
(Supreme  CSoart  of  Alabama.  Feb.  13,  1894.) 
Bdbolabt  —  Indictment  and  Proof— Varianob. 
On  a  trial  for  the  burglary  of  a  dwell- 
ing house  alleged  to  be  the  property  of  a  certain 
man,  proof  that  the  legal  title  to  the  house  was 
in  the  man's  wife  is  not  a  fatal  variance,  when 
the  man  and  wife  occupied  the  house  as  their 
homew 

Appeal  from  circuit  court,  Wilcox  county; 
John  Moore,  Judge. 

Lindsay  Young,  alias  Robbins,  was  convict- 
ed of  larceny,  and  he  appeals.    Affirmed. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

COLEMAN,  J.  The  defendant  was  indicted 
for  burglary  of  a  dwelling  house.  The  own- 
ership of  the  dwelling  house  was  laid  In  the 
husband.  The  evidence  showed  the  legal  ti- 
tle to  be  In  the  wlf&  It  was  occupied,  at  the 
time  of  the  burglary,  by  the  husband  and 
wife  as  their  home.  Actual  occupancy  of  the 
dwelling  by  the  husband  with  the  wife,  and 


the  right  to  such  use  and  occupancy,  are  suffi- 
cient to  justify  the  laying  of  the  ownership  In 
the  husband.  Though  the  legal  title  is  in  the 
wife,  it  is  also  his  dwelling  house.  State  v. 
Trapp,  17  S.  C.  467.  The  ownership  might 
have  be^i  laid  In  the  wife  also.  The  case  is 
different  when  a  party  is  charged  with  lar- 
ceny. The  possession  of  personal  property 
belonging  to  the  wife  is  referable  to  the  own- 
ership or  legal  title,  and  is  distinct  and  en- 
tire. Independent  of  the  husband.  Rollins  v. 
State  (Ala.)  13  South.  280;  Johns<Hi  t.  State, 
Id-  377. 
AfiOLrmed. 


aot  AI*.  4M) 
NORTON  V.  ALABAMA  NAT.  BANBL 
(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

ASalONMENT  FOK  BENEFIT  OF  CBEDITOKS — POWBR 
OF  PbESIDENT  OF  CORPOBATION — RATIPIOATIOH. 

1.  The  president  of  a  corporation,  withoat 
authority  from  the  board  of  directors,  cannot 
convey  the  corporate  property  for  the  bienefit  of 
creditors. 

2.  Where  the  president  of  a  corporation 
makes  an  nnauthonxed  assignment  of  the  cor- 
porate property  for  the  benefit  of  creditors, 
the  subsequent  ratification  thereof  by  the  board 
of  directors  is  insufficient  as  against  creditors 
levying  an  attachment  in  the  mean  time. 

Appeal  from  dty  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  by  the  Alabama  National  Bank 
against  the  Lee  Jordan  (Srocny  Company. 
F.  F.  Norton  Interposed  a  claim  to  property 
attached.  From  a  Judgment  for  plaintiff, 
claimant  appeals.    Affirmed. 

J.  W.  Bush  and  Chas.  G.  Brown,  for  appel- 
lant   Mountjoy  &  Tomllnson,  for  appellee. 

COLEMAN,  J.  The  Ntttional  Bank  sued 
out  an  attachment  against  the  Lee  Jordan 
Grocery  Company,  a  corporation,  which  was 
levied  upon  a  stock  of  groceries  and  mer- 
chandise. F.  F.  Norton,  assignee  of  the  cor- 
poration, Interposed  a  claim  to  the  property, 
and  the  present  action  was  to  try  their  re- 
spective rights.  The  case  was  tried  by  the 
coiirt,  without  a  Jury,  which  found  the  issue 
for  the  plaintiff  in  attachment.  The  claim- 
ant, Norton,  appealed,  and  assigns  as  error 
the  judgment  of  the  court.  The  only  ques- 
tion is  whether  the  evidence  justified  the 
conclusion  of  the  trial  court  The  evidence 
shows  that  on  the  5th  day  of  December,  1892. 
about  12  o'clo<^,  the  deed  of  assignment  for 
the  benefit  of  all  its  creditors  was  signed  and 
ddlvered  to  the  assignee,  Norton,  who  ac- 
cepted the  trust  It  Is  signed:  "Lee  Jordan 
Grocery  Company,  by  L.  B.  Jordan."  It  Is 
not  signed  officially  by  L.  B.  Jordan,  as  the 
president  of  the  corporation,  although  the 
proof  shows  he  was  the  president  It  pur- 
ports to  convey  all  the  property  of  the  corpo- 
ration, "the  same  being  contained  In  the 
storehouse  now  occupied  by  the  party  oC  the 
first  part  [the  grantor],  located  on  the  north 
aide  of  First  avenue,  •  •  •  and  more  fully 
and  particularly  described  in  a  schedule,  to 
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be  hereto  annexed,  and  marked  'Bxblblt  A.' " 
In  the  afternoon  of  the  eame  day,  the  at- 
tachment was  levied,  while  Jordan  and  Nor- 
ton were  taMng  an  Inventory  of  the  property 
in  the  storehouse,  and  before  schedule  A  was 
completed  and  annexed  to  the  assignment. 
We  think  the  evidence  satisfactorily  shows 
that,  In  making  the  assignment,  L.  B.  Jordan 
acted  upon  his  own  Judgment  and  individual 
responsibility,  without  being  lawfully  au- 
thCHlzed  to  execute  the  deed  of  assignment 
It  Is  undisputed  that  L.  B.  Jordan  was  pres- 
ident and  a  director;  that  A.  Jordan,  his 
wife,  was  secretary  and  a  director,  and  L. 
C.  Jordan,  a  brother  of  the  president,  was  a 
director;  and  that  these  three  persons  were 
the  sole  corporators  and  stockholders.  The 
corporation  had  no  by-laws.  The  minutes 
of  the  meetings  of  the  board  of  directors  were 
introduced  in  evid»ice,  and  these  showed 
that  the  last  meeting  of  the  directors  was 
held  in  April  preceding,  at  which  meeting 
the  officers  were  elected,  and  showed  nothing 
more.  It  is  not  pretended  that  the  assign- 
ment was  authorized  at  any  meeting  of  di- 
rectors held  before  it  was  made.  L.  B.  Jor- 
dan testifies  that  on  the  mcsnlng  of  the  6th 
of  December,  before  leaving  home,  he  told 
his  wife  (A  Jordan,  who  was  secretary  and 
a  director)  that,  unless  he  could  borrow 
money  that  day,  he  would  he  compelled  to 
moke  a  sale  or  assignment,  and  that  she  re- 
plied, "Do  the  best  you  can."  The  other  di- 
rector, £k  C  Jordan,  was  absent  from  the  dty, 
and  it  appears  knew  nothing  of  the  matter 
of  the  assignment.  The  claimant  contends 
that  the  execution  of  the  assignment  was  buI>- 
sequently  ratified  by  the  directors.  On  this 
point  L.  B.  Jordan  testified  that  on  the  12th 
of  December,  seven  days  after  the  execution 
ot  the  assignment  and  the  levy  of  the  attach- 
ment, his  brother  returned,  and  a  verbal  reso> 
lution  was  adopted  by  the  three  directors 
ratifying  the  assignment  made  by  him.  The 
resolution  was  never  reduced  to  writing  or 
any  minute  entry  made  of  it 

It  is  a  generally  recognized  principle  of  law 
that  the  president  of  a  corporation,  or  Its 
general  manager,  without  authority  of  Its 
board  of  directors,  cannot  make  a  valid  con- 
veyance or  assignment  of  the  property  of  the 
corporation.  In  the  case  of  Goodyear  Rub- 
ber Co.  V.  George  D.  Scott  Co.,  11  South. 
370,  96  Ala.  440,  In  which  it  appeared 
that  Scott  was  the  general  manager,  this 
court  used  the  following  language:  "The 
amended  bUl,  as  we  have  seen,  charges  that 
Scott  alone  conveyed  to  the  bank,  without 
the  authority  or  sancticm  of  the  board  of  di- 
rectors. If  this  be  so,  the  sale  did  not  vest 
a  good 'title  in  the  bank.  Sales  of  that  kind 
could  be  made  only  by  the  board  of  directors, 
and  not.  every  sale  by  them  would  be  valid," 
—citing  Cook,  Stot*,  Stockh.  &  Corp.  Law,  S 
712;  1  Mor.  Priv.  Corp.  §§  511-513.  Aa  sup- 
porting the  same  conclusion,  see  Tennessee 
&  O.  R.  Co.  V.  East  Alabama  Ry.  Co.,  73 
AJa  445;    Standifer  v.  Swann,  78  Ala.  88; 


Gibson  T.  Goldthwalthe,  7  Ala.  281;  Code 
1886,  (  1664.  The  case  of  Simon  y.  Asso- 
ciation (Ark.)  14  8.  W.  1101,  hi  many  re- 
spects was  similar  to  the  case  at  bar,  in 
which  it  was  held  that  a  subsequent  ratifica- 
tion, if  lawful,  was  in<q;)atitlve  against  an  in- 
tervening creditor.  In  the  case  of  Wood  v. 
McCain,  7  Ala.  800,  the  general  rule  is  rec- 
ognized that  a  ratification  refers  back  to  the 
Inception  of  the  transaction,  but  it  is  said 
that  an  exception  to  the  general  rule  pre- 
vails where  third  parties  acquire  rights  after 
the  act  is  done,  and  before  its  ratification  by 
the  principal  The  exception  was  applied  In 
favor  of  a  garnishing  creditor.  The  caae  Is 
not  distinguishable  in  principle.  Godwin  v. 
McGehee,  19  Ala.  468;  1  Am.  &  Eng.  Enc. 
Law,  p.  436,  note.  Read  Pollock  v.  Cohen, 
32  Ohio  St  514.  The  authorities  seem  con- 
clusive on  this  point,  and  render  it  unneces- 
sary to  consider  any  other  questions.  The 
Judgment  of  the  dty  court  must  be  affirmed. 
Affirmed. 


aoi  AU.  409) 
LOTOSVILLB  &  N.  R.  CO.  v.  GBRSON  et  al. 
(Supreme  Court  of  Alabama.  Feb.  13,  1884.) 
Action  aoaihst  Carribb— Plbadiko— Ouosa  Neg- 

LIOBKCE. 

1.  In  order  to  recover  against  a  common 
carrier,  as  such,  for  failure  to  deliver  In  safety 
property  transported  under  a  contract  express 
or  implied,  the  complaint  must  aver  that  defend- 
ant is  a  common  carrier. 

2.  The  delivery  of  freight  to  a  carrier,  and 
its  acceptance,  and  transportation  thereof  ac- 
cording to  directions,  without  payment  or  orani- 
ise  of  reward,  make  the  carrier  liable  only  for 
damage  caubed  by  its  gross  negligence. 

Appeal  from  circuit  court,  Montgomery 
coimty;  John  R.  Tyson,  Judge. 

Action  by  A.  Gerson  &  Sons  against  the 
Louisville  &  NashvIUe  Railroad  Company. 
From  a  Judgment  for  plaintUts,  defendant 
appeals.    Reversed. 

Following  is  the  complaint  in  full:  "A. 
Gerson,  Samuel  Gerson,  and  Nathan  Gerson, 
partners  under  the  firm  name  of  A.  Gerson  & 
Sons,  dalm  of  the  L.  &  N.  R.  R.  Co.,  a  corpo- 
ration, fifty  dollars  damages,  for  the  negli- 
gent injury  by  the  defendant  of  an  iron-gray 
mare,  cm  or  about  the  last  of  October,  1800, 
the  property  of  plaintlfts,  which  the  defend- 
ant refuses  on  demand  to  pay." 

Chas.  P.  Jones  and  J.  B.  Jones,  for  appel- 
lant   liomax  &  LIgon,  tar  appellee. 

HARALSON,  J.  This  is  not  an  action 
against  the  defendant  cori>oratlon  as  a  com- 
mon carrier,  for  a  failure  to  deliver  the  an- 
imal to  the  consignee.  In  safety,  free  from 
injury  to  It,  in  Its  transportation.  The  de- 
fendant Is  not  referred  to  at  all.  In  the  com- 
plaint as  a  carrier,  common  or  private.  AU 
carriers  without  hire  may  be  said  to  be  pri- 
vate carriers.  Compensation  In  some  form, 
either  by  the  payment  of  Its  price,  or  a  prom- 
ise express  or  implied  to  pay  it,  is  essential 
to  omstitute  a  common  carrier.   If  one  un- 
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da-takei  to  carry  goods  for  another  gratol- 
tOQsly,  he  is  a  mere  mandatory,  and  liable 
only,  for  gross  negligence.  It  Is  not  neces- 
sary, howevar,  that  there  should  be  an  ex- 
press contract  with  a  railroad  company  or 
any  other  common  canl»,  for  the  tnmspor- 
talion  of  fr^ht,  to  render  It  liable  for  fail- 
ure to  deliver  in  safety.  Proof  of  delivery 
of  goods,  with  dlrectl(»s  as  to  th^  carriage, 
and  of  the  acceptance  of  them  by  the  car- 
rier, would  give  rise  to  an  undertaking  on 
its  part,  to  carry  them  according  to  direc- 
tions. No  such  implication  will  be  indulged 
to  fix  a  liability  on  a  private  person.  Hence, 
when  a  common  carrier  is  proceeded  against 
at  law,  on  a  contract'express  or  implied,  and 
especially,  if  implied,  for  a  failure  to  deliver 
in  safety,  it  should  be  averred  in  the  com- 
plaint, that  the  carrier  Is  a  common  carrier. 
Hutch.  Carr.  »  10, 17, 19,  36,  703;  Aug.  Corr. 
17-41;  Story,  Ballm.  i  174;  Knox  v.  Rives, 
14  Ala.  257;  Haynle  v.  Waring,  29  Ala.  265; 
Railroad  Co.  v.  Lampley,  76  Ala.  864;  Rail- 
way Co.  V.  Kolb,  73  Ala.  396;  Melbourne  v. 
Raiht>ad  Co.,  88  Ala.  449,  6  South.  762;  19 
Am.  &  Eng.  Enc.  Law,  903.  In  this  case,  the 
action  is  not  on  a  contract,  express  or  im- 
plied. It  is  not  averred,  even,  in  the  com- 
plaint, that  the  defendant  is  a  common  car- 
rier, nor  is  any  fact  averred  from  which  it 
can  be  implied,  that  the  mare  was  delivered 
to  defendant  to  be  transported,  or  that  there 
was  a  relation  of  bailment  of  any  kind  be- 
tween the  plaintiffs  and  defendant  in  respect 
to  the  nnlmnl.  The  action  is  one  in  case  on 
the  naked  averment,  without  stating  any  of 
the  facts,  that  the  mare  was  "negligently 
injured"  by  defendant  There  was  no  objec- 
tion, in  any  form,  made  to  the  complaint 
The  case  was  tried,  as  would  appear  from 
the  evidence  introduced  on  both  sides,  as 
though  the  mare  liad  been  transported  by  de- 
fendant as  a  common  carrior,  but  there  was 
no  proof  of  any  contract  of  alFrelghtment, 
express  or  implied,  further  than  that  the  de- 
fendant transported  the  animal  from  St. 
Louis  to  Montgomery,  nor  was  It  shown  that 
any  thing  was  paid  or  promised  to  be  paid 
for  such  a  service. 

If  the  suit  were  against  the  defendant  as  a 
common  carrier,  on  an  Implied  contract,  the 
bare  fact  of  the  delivery  of  the  freight  to 
the  defendant,  its  acceptance  and  transpor- 
tation according  to  directions,  without  proof 
of  any  reward  pnJd  or  promised,  or  which 
could  be  Inferred  to  be  promised,  would  have 
made:  It  liable  for  damage  to  the  mare  occa- 
sioned by  its  gross  negligence.  If  treated  In 
this  light,  as  the  course  the  trial  took  indi- 
cated the  parties  w&re  disposed  to  treat  and 
try  it,  and  as  is  most  favorable  to  plaintlflFs, 
the  evidence,  without  conflict,  is  wanting  to 
show  any  such  negllgmce  on  the  defendant 
The  plointifTs  failed  to  establish  their  case. 
Railroad  Oa  v.  Grant  (Ala.)  18  South.  602; 
Railway  Co.  v.  Harwell  (Ala.)  11  South.  781. 
But,  if  tried  on  the  complaint  made,  the 
plalntlfTs  have  no  standing  uilder  the  evi- 


dence In  the  cause.  Without  any  conflict.  It 
shows  that  the  defendants  execdsed  reason- 
able and  proper  care  to  avoid  the  Injury  to 
the  property  transported.  The  general  charge 
should  have  beoi  given  tor  the  defendant. 
Reversed  and  remanded. 


(Ut  Ala.  ESO 
BOTTOMS  V.  DTKB8. 
<Snpreme  Court  of  Alabama.    Feb.  13,  1804.) 

VsnDOK'S  LiBN  —  SCIT  TOK  BsrORCBMBXT  —  Ds- 
rSNSIS  — ABA.TEMENT  OF  PBIOK  —  iNSOFnOimT 

Db»criftiox. 

Defendant,  In  a  nilt  to  enforce  a  ven- 
dor's lien  bn  land,  is  not  entitled  to  an  abate- 
ment of  the  price  aa  to  a  part  thereof  which 
ia  merely  described  as  a  "portion"  of  a  stated 
quarter  section,  thongh  in  bis  answer  he  at- 
tempts to  identify  such  "portion"  intended  to 
be  conveyed,  there  being  no  attempt  on  his  part 
to  cancel  the  deed  and  secure  a  return  of  the 
purchase  price,  or  to  procure  a  reformation 
of  the  deed. 

Appeal  from  chancery  court.  Dale  county: 
Jere  N.  Williams,  Chancellor. 

Action  by  James  Bottoms  against  James 
E.  Dykes.  From  the  Judgment  partially  in 
favor  of  defendant,  pkiintlfF  apiieals.  Re- 
versed. 

Borders  &  Carmlchael,  for  appelant  H. 
H.  Blackman,  for  appellee. 

HARALSON,  J.  ThJs  case  was  here  on  a 
former  appeal.  13  South.  682.  The  bill  was 
filed  to  have  a  vendor's  lien  on  land  declared 
and  enforced.  The  entire  defense  was  to 
have  on  abatement  of  the  purchase  money, 
to  the  extent  of  the  value  of  11  acres  of  the 
land  sold,  5  acres  in  one  section,  29,  and  o 
acres  In  anoth»,— section  28.  The  facts  on 
this  appeal  are  not  materially  different  from 
those  presented  on  the  former,  and  on  which, 
this  court  decided  all  that  is  now,  on  the 
present  record,  presented  for  review.  We 
then  held,  that  as  tor  tbe  five  acres  In  sec- 
tion 29,  the  respondent  was  entitled  to  an 
abatement  of  the  purchase  money,  to  the  ex- 
tent of  its  value;  and,  that  as  to  the  six 
acres  in  section  28,  the  deed  of  the  complain- 
ant to  the  respondent  was  void  for  uncertain- 
ty of  description;  that  it  simply  described  It 
as  "a  p(Htioa  of  Ihe  N.  W.  %  of  N.  W.  ^. 
and  a  part  of  S.  W.  %  of  N.  W.  %  of  Sec.  28- 
in  township  17,  range  25,  without  specifying 
any  number  of  acres;  that  the  particular 
parts  of  said  secticm  28  intended  to  be  sold 
could  not  be  ascertained;  that  they  had  no 
landmarks,  which  would  enable  a  surveyor 
to  find  the  land;  and  that  it  did  not  come 
within  the  maxim,  "Id  certnm  est,  quod  cei^ 
turn  reddi."  Dykes  v.  Bottoms  (Ala.)  13 
South.  582;  Black  v.  Railroad  Co.,  93  Ala. 
109,  9  South.  637;  Railroad  Co.  v.  Boykln. 
76  Ala.  560;  WiUJnson  v.  Roper,  74  Ala.  141. 

When  the  cause,  on  reversal,  returned  to 
the  chancery  court,  the  court  allowed  the  re- 
spondent to  file  an  amended  answer  In  the 
nature  of  a  cross  bill,  in  which  he  undotook 
to  ideattfy  the  particular  six  acres  of  land 
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In  Bald  BecUoD  28,  wtaldi  he  midentood  to  b« 
conveyed  to  him  by  said  deed,  and  thereby 
to  make  an  attempt  to  make  tbat  certain, 
which  we  held  oould  not  be  done.  The  learn- 
ed cfaancdlw  evidently  overlooked,  for  the 
tlme^  the  twat,  that  the  respondent  did  not 
seek  a  cancellation  of  the  deed  and  a  re- 
turn of  the  purchase  money,  oe  a  reformation 
of.  the  deed,  but  that  his  purpose  was,  to 
h<dd  tiie  land  under  a  deed  recognized  by 
him  to  be  valid,  and  claim  simply  an  abate- 
ment of  the  purchase  money,  and  that,  under 
a  dause  of  the  deed  declared  by  this  courc 
to  be  void.  It  is  unnecessary  to  repeat  here, 
what  we  said  on  this  question  in  our  former 
opinion.  No  amount  of  a-vemient  and  proof 
could  make  said  deed  certain  to  tiiat  six 
acres,  and  the  efTort  to  do  so,  should  have 
fallen  on  -Qie  objections  interposed  by  the 
complainant  The  decree  of  the  court  b^ow 
would  have  been  correct,  if  no  mistake  was 
made  in  the  calculations,  except  for  the  abate- 
ment of  $200,  the  ascertained  value  of  the 
fdx  acres  of  land  which  was  improperly  al- 
lowed. In  the  recoti  before  us,  it  Is  stated 
that  there  are  160  acree  of  land,  whereas, 
the  land  numbers  given  show  only  120.  The 
answer  admits  160  acres.  Lest  some  injustice 
may  be  'done  by  rendering  a  decree  here,  we 
will  reverse  and  remand  the  cause.  Beversed 
and  remanded. 


(102  AUu  KTE) 

RICHMOND  &  D.  B.  CO.  v.  HUTTO. 
(Supreme  Court  of  Alabama.    Feb.  13,  1884.) 
AppbaI/— From  Justicb  —  Amocrt  of  Judohknt. 

When,  after  judgment  in  a  jostice's 
court,  the  cause  is  taken  to  the  circoit  court  on 
certiorari,  it  is  proper,  on  eniering  judgment 
for  the  same  party  in  the  latter  coart,  to  add 
interest  on  the  justice's  jodgment,  though  the 
sum  exceed  the  jurisdiction  of  a  justice  of  the 
peace. 

Appeal  from  drcnit  court,  JetTerson  coun- 
ty; James  J.  Banlcs,  Judge. 

Action  by  John  Hntto  a«rainBt  the  Rich- 
mond &  Danville  BaUroad  (Company.  Judg- 
ment tor  plaintUt.  D^endant  appeals.  Af- 
firmed. 

The  action  was  originally  commenced  be- 
fore a  Justice  of  the  peace,  and  sought  to  re- 
cover $100  on  an  account  for  cross-tlee. 
There  was  a  Judgment  for  $100  and  costs 
against  the  defendant  in  the  Justice's  court, 
and  afterwards,  the  cause  was  taken  by  writ 
of  certiorari  to  the  circuit  court.  Subse- 
quently, a  Judgment  nil  dldt  was  rendered 
against  the  defendant  and  the  surety  on  the 
appeal  and  snparsedeas  bond,  for  $114.66,  a 
writ  of  inquiry  having  been  duly  executed. 
The  appellant  assigns  as  error,  the  rendition 
ot  the  Judgment  nU  dldt  against  defendant 
In  the  drcnit  court,  and  the  rendition  of 
Judgment  for  an  amount  in  excess  of  the 
amount  claimed  by  the  complaint— $1<X)— 
and  of  the  amount  over  whlcb  the  Justice  of 
tlie  peace  bad  jurisdiction. 


James  Weatherly,  for  appellant 
Greene,  for  appellee. 


Danl  A 


HARALSON,  J.  The  only  error  insisted 
on  Is,  that  "the  Judgment  rendered  in  this 
case  is  void  on  its  face,  being  in  excess  of 
the  Jurisdiction  of  a  Justice  of  the  peace  In 
this  state."  In  Pmltt  v.  Stuart,  5  Ala.  112. 
this  court  held,  that  where  a  suit  seeing 
the  recovwy  of  money,  orlgrlnates  in  a  jus- 
tice's court,  and  is  removed  by  appeal  or 
certiorari  into  the  drcnit  court,  the  Judg- 
ment there  rendered  should  not  exceed  the 
amount  for  which  the  justice  of  the  peace 
had  jurisdiction  to  render  a  judgment,  im- 
less  It  be  Increased  by  the  addition  of  inter- 
est, accruing  since  the  rendition  of  the  Judg- 
ment appealed  from.  This  Judgment  was 
rendered  in  the  Justice's  court,  on  the  16th 
of  June,  1891,  for  $100  and  costs,  and  In  the 
circuit  court  on  2d  May,  l&uo,  for  $114.96, 
the  amount  of  the  original  judgment  and 
interest  thereon  up  to  the  date  of  the  r«idl- 
Hon  of  the  judgment  In  the  circuit  comrt,— 
which  was  the  correct  amount  for  which 
Judgment  should  have  been  rendered.  But, 
if  it  had  been  for  a  greater  amount,  if  no 
objpcticm  had  been  raised  tha-eto  In  the 
court  below,  its  correctness  could  not  be  in- 
quired into  In  this  court  Prultt  v.  Stuart, 
supra;  Yaughan  v.  Boblnson,  20  Ala.  229; 
Hays  V.  Myrick.  47  Ala.  335.  346;  Drake  v. 
Jolmson,  50  Ala.  3;  Bailroad  Co.  v.  Jones 
(Ala.)  14  South.  788. 

Affirmed. 


(lOO  Ala.  6S) 
TAYLOB  V.  STATB. 

(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

Indictment— SuPFiciEsoT — Election. 

1.  An  Indictment  charging  an  offense 
against  Matt  Taylor,  "whose  Christian  name  is 
•  •  •  otherwise  unknown,"  is  not  bad  for 
repugnance,  since  the  statement  that  sach  other 
name  is  unknown  is  unnecessary. 

2.  A  conviction  nnder  an  indictment  good 
under  either  of  two  statutes,  one  of  which  is 
repealed  by  the  other,  will  be  referred  to  the 
latter  statute. 

3.  An  indictment  In  two  coants,  the  first 
of  which  charges  that  defendant  sold  intoxi- 
cants withont  license,  and  the  second  that  "at 
another  time"  he  sold  intoxicants  withont  a 
license,  presents  no  case  for  election  on  which 
count  to  prosecute. 

Appeal  from  drcult  com%  Sumter  county; 
S.  H.  Sprott  Judge. 

Matt  Taylor  was  Indicted,  tried,  and  con- 
victed under  the  following  Indictment:  "Hie 
grand  Jury  of  said  county  charges  that,  be- 
fore the  finding  of  this  indictmait  Matt  Tay- 
lor, whose  Christian  name  is  to  the  grand 
Jury  otherwise  unicnown,  sold  vinous  or  spir- 
ituous <Hr  malt  liquors  without  a  license  and 
contrary  to  law.  The  grand  jury  of  said 
county  further  charges  that  before  the  find- 
ing of  this  indictment  Matt  Taylor,  whose 
Christian  name  Is  to  tfae  grand  jury  other- 
wise unknown,  at  another  time  sold  vinous 
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orsplrltaons  Ilgnor  without  a  license  and  con- 
trary to  law,  against  the  peace  and  dignity 
of  the  state  of  Alabama."   Affirmed. 

On  the  trial  of  the  case  the  defendant 
moved  to  quash  the  Indictment  on  the  follow- 
ing grounds:  "That  this  defendant  Is  Indict- 
ed iindw  the  general  rerenue  laws  of  the 
state  for  a  violation  of  the  revenue  law  there- 
of, and  that  said  general  law  does  not  apply 
to  nor  obtain  in  Sumter  county;  that  the 
last  prohibition  law  passed  for  Sumto'  coun- 
ty (found  in  Acts  1890-91,  p.  312)  repealed 
all  laws  and  parts  of  laws  in  conflict  tbwe- 
wlth,  thereby  repealing  the  general  revenue 
law,  so  far  as  the  same  applies  to  Sumter 
county;  that  tbe  special  prohibition  law  of 
said  county  left  the  grand  Jury  no  discretion 
in  finding  true  bills  for  violations  of  said  law, 
and  especially  set  out  the  fact  that  the  grand 
Jury  shall  find  Indictments  In  all  prima  t&de 
cases  of  vlolaticmA  of  said  special  law,  and  the 
only  law  under  which  this  defendant  can  be 
indicted  for  the  offense  with  which  he  stands 
charged  would  be  under  the  provisions  of  the 
special  prohibition  law  of  said  county;  where- 
fore he  moves  the  honorable  court  to  quash  the 
said  indlctmoit"  This  motion  to  quash  was 
overruled,  and  the  defendant  excepted.  There- 
upon the  defendant  demurred  to  the  indict- 
ment on  the  following  grounds:  "(1)  That  the 
Indictment  alleges  that  the  Christian  name 
of  the  defendant  Is  Matt  Taylor,  and  at  the 
same  time  alleges  that  his  Christian  name  is 
to  the  grand  Jury  otherwise  unknown,  there- 
by creattag  a  variance.  (2)  That  the  allega- 
tions of  the  indictment  as  to  the  defendant's 
name  are  repugnant  (8)  That  tbe  second 
count  of  the  indictment  is  defective  in  that 
it  is  not  definite,  and  does  not  allege  at  what 
specified  time  said  act  was  committed,  but 
simply  says  'at  another  time.'  (4)  That  the 
defendant  is  Indicted  imder  the  general  rev- 
enue law  of  the  state,  which  law  does  not 
apply  to  the  said  county."  Uach  ground  of 
this  demurrer  being  overruled,  the  defend- 
ant duly  excepted,  and  then  filed  his  plea 
In  abatement,  alleging  a  variance  and  irregu- 
larity In  reference  to  the  name  of  the  de- 
fendant, as  set  out  in  the  first  two  grounds 
of  the  demurrer.  The  state  demurred  to  this 
plea  In  abatement,  and,  the  court  having 
sustained  the  demurro:,  the  defendant  duly 
excepted.  Issue  having  been  Joined  on  the 
plea  of  not  guilty,  the  state  introduced  a  wit- 
ness whose  evidence  tended  to  show  that  the 
defendant  had,  within  12  months  before  the 
finding  of  this  indictment,  sold  said  witness 
a  pint  of  whisky  in  said  county,  for  whlA 
he  paid  defendant  50  cents.  This  being  all 
the  evidence,  the  defendant  moved  the  court 
to  require  the  solicitor  to  elect  upon  which 
coimt  of  the  indictment  be  would  ask  for  a 
ooavlctl<m,  which  motion  the  court  overruled, 
and  the  defmdant  duly  excepted. 

Smith,  Van  De  Graaff  &  Travis,  for  appe- 
lant Wm.  U  Martin,  Atty.  Gen.,  for  the 
State. 


HEAD,  J.  Tbe  law  recognizes  but  one 
Christian  name  of  a  person.  It  was  sufficient 
to  indict  the  defendant  by  the  name  of  Matt 
Taylor,  without  reference  to  any  other  name. 
It  was  wholly  immaterial  whether  the  grand 
Jury  knew  his  other  Christian  name  or  not, 
if  he  had  any,  and  the  statement  In  the  indict- 
ment that  such  other  name  was  to  that  body 
unknown  was  unnecessary,  and  will  be  re- 
jected as  surplusage.  It  is  not  a  case  of  an 
Immaterial  averment,  descriptive  of  the  de- 
fendant, which  it  is  necessary  to  prove  be- 
cause alleged.  The  rulings  of  the  circuit 
court  on  this  subject  were  free  from  arror. 

Tho-e  is  no  merit  in  the  objection  to  tbe 
indictment  which  supposes  It  was  presented 
under  section  4036  of  the  Code,  and  that 
that  section  was  repealed  by  the  prohibition 
act  for  Sumter  county.  Acts  1890-91,  p.  312. 
The  form  of  indictment  pursued  in  this  case 
is  good,  either  under  section  4036,  supra,  or 
the  prohibition  act  See  Code,  S  4037.  If 
there  was  anything  in  the  point  that  the  lat- 
ter repealed  the  forma-,  the  conviction  would 
be  refwred  to  the  latter. 

There  was  no  case  presented  tor  an  election 
by  the  solicitor  of  which  count  of  tbe  indict- 
ment he  would  ask  for  a  conviction  under. 
We  find  no  error  in  the  record,  and  the  Judg- 
ment is  affirmed.    Affirmed. 


(Ut  Ala.  tn 
WXTAJER  V.  JANNET  et  al. 
(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

Vskdok's  Likk — AssmiPTioif  o»  Cbabos  o» 
Land  Bouqht. 
Where,  as  a  part  of  the  price  of  certain 
property,  the  grantees  agreed  to  satisfy  a  charge 
upon  the  property  due  plaintiff's  intestate,  and 
failed  to  do  so,  equity  will  enforce  a  vendor's 
lieu  for  that  amount  in  favor  of  such  intestate. 

Appeal  from  chancery  court,  MontgomMy 
county;  Jere  N.  Williams,  Chancellor. 

Suit  by  William  W.  Waller,  administratis' 
de  bonis  non  of  Julia  B.  Micou,  deceased, 
against  Jann^  &  Cheney,  to  have  an  indebt- 
edness due  hec  declared  a  lien  on  certain 
property.  From  a  decree  refuidng  to  grant 
the  relief  prayed,  complainant  appeals.  Be- 
versed. 

H.  C.  Semple  held  the  legal  title  to  certain 
propoty.  He  had  no  personal  Interest  In  it 
whatever  beyond  his  charges  as  trustee,  all 
of  which  was  knovm  to  Moses  Bros.  The 
sum  of  $4,250  was  charged  on  this  propoty 
in  favor  of  Lucy  B.  Micou.  Moses  Bros., 
proposing  to  buy  a  portion  of  this  property, 
and  kno?7lng  of  tbe  charge  in  favor  of  Lucy 
B.  Mlcoa,  offwed  Semple  $10,000  for  certain 
lots,  and  agreed  to  satisfy  the  purchase 
money  as  follows:  By  accounting  with  him 
(Semple)  for  the  sum  of  $6,050,  and  by  ac- 
coimting  with  Lucy  B.  Micou,  for  Semple^  tot 
the  sum  of  $3,950.  These  terms  were  ac- 
cepted by  Semple,  and  Moses  Bros,  paid  bim, 
or  accounted  to  him  for,  tbe  $6,050,  and 
brought  to  him,  from  Lucy  B.  Micou,  a  re- 
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celpt  to  Semple  for  $3,950,  and  od  the  ddly- 
ery  of  this  recrfpt  Semple  executed  a  war- 
ranty deed  to  the  property  to  Moses  Bros. 
Semple  has  received  the  full  benefit  of  the 
payment  of  $3,950  to  Lucy  B.  Mlcou.  But 
the  bill  alleges,  and  the  proof  shows,  that  this 
sum  was  never  paid  In  any  manner  to  Lucy 
B.  Mlcou,  and  this  bUl  Is  filed  to  charge  the 
property  conveyed  by  Semple  to  Moses  Bros, 
with  the  said  sum  of  $3,950,  so  agreed  to  be 
paid  by  the  purchasws  to  her.  The  bill,  as 
originally  filed,  averred  "that  $3,950  of  the 
consideration  should  be  credited  by  said  firm 
on  the  supposed  Indebtedness  of  said  Lucy  B. 
Mlcou  to  them,  which  understanding  was  car- 
ried out,  said  firm  receiving  a  deed  to  said 
property  from'  Semple,  entering  a  credit  of 
$3,950  to  said  Lucy  B.,  and  paying  the  bal- 
ance of  said  consideration."  And  the  orig- 
inal bill  claimed  that,  as  Lucy  B.  did  not  in 
fact  owe  Moses  Bros,  anything,  and  as  tha« 
was  no  debt  of  hers  to  which  this  credit 
could  be  applied,  the  money  was  still  due. 
and  that  she  was  entitled  to  a  lien  for  its 
payment  Tills  bill  was  demurred  to  on  the 
ground  that  It  did  not  show  that  money  was 
to  be  paid,  but  only  a  credit  entered,  and  that 
to  decree  a  lien  now  for  the  payment  of  mon- 
ey would  be  making  a  contract  for  the  par- 
ties. This  demnrrer  was  held  good  by  the  su- 
preme court  The  case  Is  reported  in  94  Ala. 
476,  10  South.  421,  under  the  name  of  Sayre 
V.  Westcott  On  the  return  of  the  cause  to 
the  chancery  court,  the  bill  was  amended.  As 
thus  amended,  the  bill  averred  that  Moees 
Bros,  "bought  from  Semple,  for  the  sum  of 
ten  thousand  dollars,  the  said  property;"  "and 
that  the  said  firm,  on  purchasing  the  said 
property  from  said  Semple,  and  knowing  that 
he  owed  said  Lucy  a  large  sum  of  money,  and 
that  said  property  was  charged  with  the  pay- 
ment of  the  same,  told  the  said  Semple,  that 
instead  of  their  paying  him  in  cash  the  sum 
of  $3,950,  that  they  would  pay  the  same  to 
Lucy  B.,  to  whom  said  Semple  was  to  pay  it, 
and  would  procure  for  him,  said  Semple,  the 
receipt  of  said  Lucy  B.  therefor;"  that  said 
Semple  "agreed  with  said  firm  that  they 
might  discharge  said  sum  to  said  Lucy  B.  for 
him;"  and  then  the  bill  avers  that  said  firm 
fraudulently,  and  without  any  consideration 
whatever  to  her,  obtained  the  said  receipt  for 
$3,950  from  Lucy  B.,  through  the  means  of 
undue  influence,  the  details  of  which  are  stat- 
ed, and  on  delivery  of  the  receipt  to  Semple 
obtained  the  deed.  The  bUl  further  avers 
that  afterwards  the  said  Lucy  B.  recovered  a 
decree  for  the  said  idmtical  sum  of  $3,950 
and  interest  against  the  said  firm  of  Moses 
Bros.,  and  that  the  same  is  in  full  force,  and 
unreversed  and  unsatisfied.  On  this  bill,  as 
thus  amended,  the  complainant  below  prayed 
that  the  said  property  so  conveyed  by  Sem- 
ple to  Moses  Bros,  be  charged  with  the  pay- 
ment of  said  sum  of  $3,950  and  Interest  On 
the  final  submission  of  the  cause  upon  the 
pleadings  and  proof  the  chancellor  granted  a 
decree  denying  the  rdief  prayed  for,  and  or- 


dering the  bill  dismissed.  The  complainant 
brings  this  appeal,  and  assigns  the  said  de- 
cree as  error. 

W.  A.  Guntor,  for  appellant  Tompkins  & 
Troy  and  H.  Strlngfellow,  for  appellees. 

STONE,  O.  J.  UndOT  any  phase  of  the  tes- 
timony in  this  case,  the  Moses  Bros,  owe  $3,- 
950  of  the  purchase  money  of  the  property 
sought  to  be  condemned  In  this  suit  with  in- 
terest from  21st  day  of  March,  1879.  That 
money  was  due  and  owing  to  Miss  Lucy  B. 
Micou,  complainant's  intestate.  The  so-called 
"payment"  was  in  fact  no  payment,  as  has 
been  determined  by  the  decree  and  judgment 
of  this  court  in  a  suit  at  her  histance  against 
the  Moses  Bros.  For  this  unpaid  purchase 
money  there  is  a  lien  in  the  nature  of  a  ven- 
dor's Hen  on  said  property,  and  the  com- 
plainant is  entitled  to  the  relief  prayed  for. 
Carver  v.  Bads,  65  Ala.  190;  Woodall  v.  K* 
ly,  85  Ala.  368,  5  South.  164.  The  decree  of 
the  chancellM*  is  reversed,  and  a  decree  here 
rendered  declaring  such  lien  on  the  propM^ 
for  said  unpaid  purchase  money.  It  is  re- 
ferred to  the  register  to  ascertain  and  report 
to- the  chancery  court  the  unpaid  balance  of 
said  purchase  money,  with  Interest  to  the 
coming  in  of  the  report.  All  other  questions 
are  reserved  for  decision  by  the  chancellor. 
Reversed,  rendered,  and  remanded. 


OM  Ala.  S6) 
FTTNDBRBERO  v.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 
Cbikinai.  Law— Evidbncb  of  Dbfbndant's  Bep- 

OTATIO!». 

In  a  criminal  trial,  where  the  credibility 
of  defendant's  evidence  is  not  attacked,  evi- 
dence sustaining  his  reputation  for  "truth  and 
veracity"  is  not  admissible. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsdey,  Judge. 

Daniel  Fimderberg  was  convicted  of  gam- 
bling, and  appeals.    Affirmed. 

On  the  trial  of  the  case,  the  state  introduced 
only  one  witness,  Ned  Larldn,  who  testified 
that  at  a  certain  time  and  place,  about  three 
months  before  the  finding  of  the  Indictment, 
he,  the  witness,  and  the  defendant,  and  a 
number  of  others  engaged  in  a  game  of  cards 
in  the  dty  of  Annlston,  Ala.,  at  which  game 
money  was  bet,  and  that  at  said  game  the 
defendant  lost  50  cents  or  a  doUar.  The  de- 
fendant, on  being  Introduced  as  a  witness 
In  his  own  behalf,  testified  that  he  never,  at 
any  time,  engaged  in  a  game  of  cards  with 
the  said  Ned  Larkin,  as  testtUed  to  by  him; 
that,  at  the  time  specified  by  Larkin,  he  was 
at  home,  with  his  sick  wife.  There  was  some 
evidence  Introduced  by  the  defendant  tend- 
ing to  corroborate  him  in  his  testimony.  The 
defendant  offered  to  show  by  three  different 
witnesses  that  each  of  them  knew  "the  gen- 
eral character  of  the  defendant  in  the  com- 
munity in  which  he  lived  for  truth  and  verac- 
ity, and  that  defendant's  general  character 
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for  trnfli  and  veradfy  in  that  community  waa 
good."  To  thla  evidence  the  state  objected, 
the  court  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  Thla  presents  the 
only  question  presented  on  this  appeaL 

John  F.  Methvln,  tor  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  defendant,  as  all  defend- 
ants in  criminal  trials  are  privileged  to  do, 
could  have  Introduced  evidence,  available  to 
him,  of  his  previous  good  general  character, 
to  be  considered  by  the  jury  In  connection 
-with  the  other  evidence  in  determining  the 
question  of  guilt  or  innocence.  It  is  bis  gen- 
eral character,  we  say,  not  particular  traits 
of  character,  which  he  may  thus  put  in  Issua 
In  the  present  case  the  defendant  became  a 
witness  in  bis  own  behalf,  and,  to  bolster  np 
hla  testimony,  undertook  to  prove  by  wit- 
nesses that  he  was  a  man  of  good  character 
for  truth  and  veradty.  This  was  not  allow- 
able. He  had  not  been,  or  attempted  to  be, 
impeached  as  a  witness  by  the  state,  either 
by  the  introduction  of  evidence  of  bad  char- 
acter on  bis  part,  or  of  statements  made  by 
him  out  of  court,  contradictory  of  his  testl- 
mcmy  on  the  trial,  without  whldi  he  would 
not  be  iiermltted  to  sustain  himself  as  a  wit- 
ness by  proof  of  Us  good  character  for  truth 
and  veracity.  The  fact  tluit  his  testimony 
conflicted  with  that  of  other  witnesses  gave 
him  no  right  to  introduce  evidence  of  bis  char- 
acter. That  constituted  no  impeachment. 
If  defendant  desired  to  avaU  himsdf  of  good 
dtiaracter,  to  be  considered  by  the  jury,  as  a 
fact,  on  the  question  of  gnilt  or  innocence 
(which  we  have  said  he  had  a  right  to  do),  he 
should  have  introduced  his  general  character, 
not  limited  to  truth  and  veracity.  There  Is 
no  error  in  the  record,  and  the  Judgmoit  is 
affirmed.    Affirmed. 


(100  Ala.  S) 

KINa  V.  STATE. 

(Snpreme  Oonrt  of  Alabama.    Feb.  IS,  1894.) 

CnnrarAi.  Law— Evidbnoe— Bzhibitior  of  Iw- 

JURBD  Ubmber. 

On  a  trial  for  assanit   with  a   pistol, 

where  complainant  testifies  that  defendant  shot 

him  on  the  arm,  refusing  defendant's  request 

that  the  injnred  arm  l)e  exhibited  to  the  Jni7 

is  error. 

Appeal  from  Madison  coonty  conrt;  Thomas 
J.  Taylw,  Judge. 

William  King  was  convicted  of  an  assault 
with  a  pistol,  and  appeals.    Reversed. 

Edward  L.  Penley,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  Most  of  the  exceptions  reserved, 
both  as  to  evidence  and  Instructions,  are  so 
manifestly  without  merit  tliat  we  will  not 
take  the  time  to  point  out  tb^  Infirmities. 
It  would  serve  no  useful  purpose  to  do  so. 
When  remarks  of  counsel.  In  addressing  the 
Juiy,  are  thought  to  be  out  of  place,  and 


prejudldal  to  the  opposite  party,  the  court 
should  be  moVed  to  exclude  them.  It  is  not 
sufficioit  in  order  to  have  the  matter  passed 
on  by  this  court,  to  merely  express  objection 
to  the  remarks,  without  Invoking  action  on 
the  part  of  the  court  We  review  the  rulings 
of  the  court  only.  In  the  present  case^  the 
court,  when  asked  to  do  so,  excluded  what 
the  solicitor  had  said.  That  was  all  it  could 
do,  and  it  left  nothing  to  be  assigned  as  error 
here. 

The  i>er8on  alleged  to  have  been  assaulted 
was  examined  as  a  witness  for  the  state,  and 
he  testiiled  that  the  defendant  shot  him  on 
the  arm.  The  defendant,  in  cross-examina- 
tion, as  the  bUl  of  exceptions  recites,  "offered 
to  exhibit  the  arm  of  the  witness  to  the  jury, 
and  the  state  objected,  the  court  sustained 
the  objection,  and  the  defendant  excited." 
We  think  the  court  erred  in  this  ruling.  No 
question  was  raised  by  the  witness,  court,  or 
counsel  as  to  the  delicacy  of  the  prc^osed  ex- 
hibition of  the  witness'  arm.  Indeed,  no 
such  question  was  Involved.  The  arm  could 
have  been  laid  bare,  and  the  wound  or  scar, 
if  any  there  was  thereon,  shown  to  the  Jtuy, 
without  offense  to  the  modesty  or  delicacy  of 
feeling  of  the  witness,  of  the  court,  or  the 
persons  present  In  the  court  room.  The  con- 
dition of  the  arm,  in  view  of  the  testimony 
that  a  pistol-shot  wound  had  been  inflicted 
thereon,  and  the  conflicting  testimony  as  to 
the  direction  from  which  the  shot  was  fired, 
might  have  afforded  the  jury  valuable  aid  In 
determining  vital  questions  under  considera- 
tion. It  has  often  been  ruled  that  a  plaintiff 
suing  for  personal  injuries  will  be  required  to 
exhibit  the  injured  parts  to  the  jury,  if  it 
appears  necessary  to  the  ends  of  justice,  and 
does  not  involve  an  Indecent  exposure  of  the 
person.  1  Thomp.  Trials.  For  greater  rea- 
8(m,  it  would  seem,  should  a  witaess  in  a 
criminal  cause  t>e  required,  in  sudi  a  cose,  to 
furnish  evidence  of  that  kind.  Williams  v. 
State  (Ala.)  13  South.  333. 

There  is  no  merit  in  any  of  the  other  ex- 
ceptions. For  the  error  mentioned,  the  judg- 
ment of  the  county  coiu-t  Is  reversed,  and  the 
cause  remanded.  Let  the  prisoner  remain  in 
custody  untH  discharged  by  due  oouise  of 
law. 


OM  Ala.  TO) 
THOMPSON  V.  STATE), 
(Supreme  Court  of  AlalMma.    Feb.  IS,  1894.) 
CamiSAL  Law— Cbedibilitt  of  AcoosBn— Pbior 

COXVICTIOS. 

1.  A  witness  for  the  defense,  who  has  tes- 
tified as  to  defendant's  general  diaracter,  may 
be  asked  by  the  state  if  he  has  ever  heard  of 
defendant's  stealing  goods  from  a  certain  store. 

2.  Though  a  prior  conviction  of  petit  lar- 
ceny before  a  Jnstice,  to  affect  defendant's  cred- 
ibiUty  (Code,  {  2766),  is  best  proven  by  the  jus- 
tice's docket,  yet  there  is  no  prejudice  if,  on 
cross-examination  of  defendant,  a  question  if 
he  had  been  so  convicted  is  answered  by  him  in 
the  negative. 

3.  Where  a  Justice's  docket  is  introdnced  to 
prove  defendant  s  prior  conviction  of  petit  lar 
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oenr,  to  affect  his  oredlbilltr  (Cod*,  i  2766), 
the  state  may  be  allowed  to  recall  defendant, 
who  has  testified  for  himself,  and  examine  him 
as  to  his  identity  with  the  person  so  convicted. 

Appeal  from  drcait  court,  Pike  county; 
John  R.  Tyson,  Judge. 

Amos  Thompson  was  couYictect  of  larceny, 
and  appeals.   Affirmed. 

The  state  Introduced  evidence  tending  to 
connect  the  defendant  with  the  crime  tat 
which  he  was  Indicted,  while  the  defendant's 
evidence  was  In  conflict  with  this  testimony 
for  the  state.  After  proving  by  one  Starke, 
that  he  was  a  Justice  of  the  peace  in  1887, 
and  entered  the  Judgment  entry  In  his  docket, 
which  showed  that  Ran  Hartsfleld  and  Amos 
Thompson  were  convicted  of  petit  larceny  in 
1887,  the  state  offered  to  introduce  the  said 
docket  The  defendant  objected,  and  the 
state  tried  to  Identify  the  defendant  by  said 
Starke,  as  the  person  named  in  the  Judgment 
entry,  but  failed  to  do  so.  The  solicitor  then 
called  the  defendant  as  a  witness,  against  his 
objection,  and  asked  him  if  he  was  the  per- 
son named  In  the  Judgment  entry.  To  which 
he  answered  that  he  did  not  know.  He  was 
then  asked  by  the  solicitor  "If  he  was  not 
tried  with  Ran  Hartsfleld  In  Judge  Starke's 
court  for  stealing  meat?"  To  whldi  he  an- 
swered, "that  he  remembered  having  been  ar- 
rested and  brought  befwe  Judge  Starke  once, 
and  be  thought  Ran  Hartsfleld  was  tried 
for  something  at  the  same  time,  or  on  the 
same  day,  but  that  his  recollection  was  that 
he,  the  def aidant,  was  not  convicted;  and 
that  he  was  never  tried  by  Judge  Starke  but 
once  In  his  life."  The  defendant  objected  to 
each  (yt  the  above  questions  separately  when 
asked— First,  because  the  state  had  no  au- 
thority to  call  the  defendant  as  a  witness, 
to  testify  against  his  objection,  after  he  had 
been  cross-examined,  and  had  retired  from 
the  witness  stand;  second,  because  It  was 
requiring  the  defendant  to  furnish  evidence 
against  himself;  third,  because  the  evidence 
sought  was  illegal. 

R.  L.  Harm<m,  lot  appellant  Wm.  L.  Mar- 
tin, Atty.  Qen.,  for  the  Stata 

HARALSON,  J.  1.  It  is  weU  setUed,  that 
character,  whether  good  or  bad,  can  only  be 
proved  by  general  reputation,  and  evidence 
of  particular  acts  or  conduct  is  Inadmissible, 
both  on  the  direct  and  cross-examination, 
though  in  the  latter,  a  greater  latitude  is  al- 
lowed than  In  the  former,  and  a  witness  may 
sometimes  be  asked  Irrelevant  questions  to 
test  his  accuracy,  wadty  or  credibility. 
Monlton  T.  State,  88  Ala.  116,  6  South.  758; 
Morgan  v.  State,  88  Ala.  223,  6  South.  761  ^ 
Moore  v.  State,  68  Ala.  360. 

2.  Nail,  a  witness  for  the  defendant  testi- 
fied as  to  the  general  character  of  defendant, 
—that  he  knew  it  and  it  was  mixed;  that 
some  people  said  It  was  good,  and  some  that 
It  was  bad.  On  cross-examination  by  the 
solicitor,  the  witness  was  asked  if  be  had 
ever  heard  of  the  d^emdant  stealing  meat 


from  the  store  of  Ross  &  Henderson,  to  which 
question  the  defendant  objected.  It  was  a 
propo:  question.  It  did  not  call  tor  an  inde- 
pendent fact  but  for  what  the  witness  had 
heard,  having  a  direct  bearing  on  the  value 
of  the  testimony  of  the  witness  touching  rep- 
utation, and  not  as  proof  of  conduct  Ingram 
V.  State,  67  Ala.  67;  Baker  v.  Trotter,  73  Ala. 
281;  Jacksmi  v.  State,  78  Ala.  471;  liOwery 
V.  State  (Ala.)  IS  South.  49& 

3.  On  the  cross-examination  of  the  defend- 
ant as  a  witness,  the  soUdtor  was  allowed 
to  ask  him,  if  he  had  not  been  convicted  of 
petit  larceny  by  a  Justice  of  the  peace,  In 
the  fall  of  1887.  If  the  defepdant  had  been 
convicted,  as  was  proposed  to  be  proved  by 
him,— under  section  2766  of  the  Code,  that 
fact  was  competent  to  be  shown  as  affecting 
his  credlblUty.  Pryor  v.  State  (Ala.)  18 
South.  681.  But,  if  owvlcted  the  record 
of  the  court  where  convicted,  was  the  best 
evidence,  and  it  was  not  competent  to  show 
it  by  oral  testimony.  Baker  v.  Trotter,  73 
Ala.  281;  Bums  v.  Campbell,  71  Ala.  275; 
1  GreenL  Bv.  ||  372,  875.  The  question,  how- 
ever, was  answered  in  the  negative,  and  the 
ruling  of  the  court  need  not  be  considered, 
as  it  affirmatively  appears  that  the  defend- 
ant was  not  injured.  Perry  v.  State,  81  Ala. 
83,  9  South.  279,  and  authorities  dted. 

4.  There  was  no  error  in  allowing  the  dock- 
et of  the  Justice  of  the  peace  to  be  Intro- 
duced tending  to  show  that  defendant  had 
been  convicted  of  petit  larceny  In  the  fall 
of  1887.  That  was  a  fact  which  the  statute 
authorized  to  be  proved  as  affecting  defend 
ant's  credibility  as  a  witness.  Code,  {  2766. 
Nor  was  thwe  error,  as  preliminary  to  the 
Introduction  of  this  docket,  to  allow  the  state 
to  recall  the  defendant  who  had  already  been 
examined  as  a  witness  In  bis  own  behalf,  ^d 
examine  him  touching  his  Identity  with  the 
person  who  had  been  convicted  before  the 
Justice  of  the  peace.  This  was  merely  recall- 
ing him  for  the  purpose  of  further  cross-ex- 
amination, a  matter  always  within  the  discre- 
tion of  the  court.  WiUlamB  v.  State  (Ala.)  13 
South.  333;  Thomas  v.  State  (Ala.)  14  South. 
621.  The.  Judgment  and  sentence  of  the  court 
below  are  affirmed. 


(KB  Ala.  468) 
SCHARP  V.  MOORE. 
(Supreme  Conrt  of  Alabama.    Feb.  13,  1894.) 
Negotiable  Isstrumkntb  —  Action  aoainst  In- 

DOKSBB — DeFENSBS — ReLEABB  Of  Co-ISDOBSSB — 
PowBKs  or  Uarkibd  WoMAir. 

1.  In  an  action  on  a  note,  a  plea  that  since 
the  execution  and  delivery  thereof  to  plaintiff 
she  has,  without  the  knowledge  and  consent 
of  the  defendant,  an  Indorser,  erased  and 
changed  the  same,  for  the  pnrpoee  of  releasing 
another  indorser,  whereby  ne  was  released,  is 
demurrable,  as  being  too  general  and  indefinite. 

2.  In  an  action  against  an  Indorser,  a  plea 
setting  up  the  release  of  anotho'  indorser,  which 
does  uot  aver  a  consideration  for  the  release^  is 
demurrable. 

3.  Under  Code,  I!  2341,  2348,  a  married 
woman,  without  the  intervention  of  an  active 
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traatM,  has  no  power  to  rdeue  or  dtopoM  of 
her  separate  eqnitable  estate  withont  tlte  «•• 
sent  or  concurrence  of  her  husband. 

McOlellan,  X,  dissenting. 

Appeal  ftom  dtj  court  of  Birmingham; 
S.  A.  Sborpe,  Judge. 

Action  by  H.  B.  Moon  agalnat  Simon 
Sctaarf  to  recover  $550  alleged  to  be  due  by 
defoidant  a«  indorser  on  a  note,  which  had 
been  executed  to  the  plaintiff'  by  one  J.  K. 
Bayliss  and  wife.  There  waa  judgment  toe 
plaintiff,  and  defoidant  appeals.     AfHrmed. 

The  defendant  pleaded  the  genaal  Issuer 
and  aereral  special  pleas.  In  the  third  plea 
he  set  up  the  idea  of  usury,  ayerring  that 
only  $500  was  borrowed,  and  the  makers  of 
the  note  promised  to  pay  $50  interest  for  one 
year  on  said  amount  The  fourth  plea  was 
in  the  following  language:  "And  for  further 
answer  to  the  said  complaint  this  defendant 
says:  That  at  the  time  defendant  Indorsed 
said  note  he  did  so  upon  ctmdition  that  H. 
F.  McFarlln,  OUver  Weiser  and  J.  M.  Frith 
would  also  Indorse  said  note.  That  all  the 
other  indorsers  of  said  note  except  Henry  F. 
McFarlin  have  since  become  insolyent  and 
are  now  insolyent  and  were  insolvent  before 
the  bringing  of  this  suit  That  before  the 
filing  of  this  suit  the  plaintiff  intentionally 
without  the  knowledge  or  consent  of  de- 
fendant erased  the  name  of  H.  F.  McFarlln 
from  said  note  and  released  him  as  such  in- 
dorser and  at  the  time  she  released  him  both 
the  makers  and  all  the  indorsers  except  said 
McFarlln  were  Insolvent,  whorefore  this  de- 
fendant was  also  released."  The  other  plead- 
ings, and  the  rulings  of  the  court  thereon, 
are  sufficiently  stated  In  the  opinimi.  The 
facts  are  also  sufficiently  stated  In  the  opin- 
ion. The  cause  was  tried  without  the  Inter- 
TODtlon  of  a  Jury,  and  upon  the  hearing  of 
all  the  evidence,  the  court  rendered  Judgment 
for  the  plaintiff. 

McCurley  &  Hail,  toe  appellant  Olllespy 
ft  Smyer,  for  appellee. 

HARALSON,  7.  A  Jury  was  waived  In 
this  case,  and  the  cause  was  tried  by  and  be- 
fore the  presiding  Judge  without  the  intw- 
vontlon  of  a  Jury. 

1.  The  first  error  assigned  is,  "that  the 
court  ored  in  sustaining  the  demurrer  to 
the  5th  plea  filed  in  said  cause."  The  fifth 
plea  is,  "That  since  the  note  sued  on  In  this 
case  was  executed  and  delivered  to  the  plain- 
tiff, she  has,  without  the  knowledge  or  con- 
sent of  this  defendant,  erased  and  changed 
the  same  for  the  purpose  of  relieving  said 
McFarlln,  whereby  one  of  the  indorsers,  H. 
F.  McFailln,  has  been  released."  The  plea 
was  demurred  to,  on  several  grounds,  among 
which  were,  that  thete  is  no  averment  In  it 
that  there  was  any  consideration  for  the  re- 
lease which  is  claimed;  that  tb»e  Is  no 
averment  that  the  alleged  rdease  of  the  in- 
dorser, McFarlln,  was  in  writing,  or  that  the 
mei»  erasing  of  bis  name  from  the  note  was 


not  of  ItaeU  sufficient  to  release  Km,  and 
that  the  plea  shows  that  tiie  Indorsers  on 
■aid  note  were  Joint  and  several,  and  the  re- 
lease of  McFarlln  would  not  release  defend- 
ant The  plea  Is  defective  for  its  generality, 
and  indefiniteness  of  averment  in  that  it 
does  not  aver  with  any  degree  of  certainty 
in  what  the  alleged  release  consisted— its 
statement  in  that  respect  being  no  more, 
than  that  plaintiff  "oased  and  changed  the 
same  for  the  puri>o«e  of  rdeasing  said  Mo- 
Farlin,  whereby  one  of  the  indorsers,  Mc- 
Farlln, was  Released."  Again,  the  rule  Is 
that  it  requires  a  consideration,  tbougb  it 
may  be  slight,  to  support  a  rdease.  Such  a 
consideration  is  as  essential  to  a  rdease  as 
to  a  contract,  and  unless  there  is  a  OHisid- 
eratlon,  the  attempted  release  Is  nudum 
pactum.  20  Am.  &  £ng.  Enc.  Law,  7M; 
2  Daniel,  Neg.  Inst  i  1290;  Benjamin  v.  Mc- 
Oonnel,  9  HI.  536;  Weaver  v.  Fries,  8S  IIL 
361;  Kidder  v.  Kidder,  33  Pa.  St  268;  N«s-- 
bltt  V.  McOehee,  26  Ala.  757;  Thomason  v. 
Dili,  30  Ala.  444;  Maness  v.  Heniy  (Ala.)  11 
South.  410.  This  plea  is  defective,  there- 
fore, and  was  liable  to  the  demmrer  inter- 
posed, certainly,  on  the  ground,  that  it  lacked 
an  averment  of  a  consideration  for  the  al- 
leged release. 

2.  The  second  assignment  of  error  Is,  that 
<^e  court  eired  in  sustaining  the  demnrr»- 
to  the  second  replication  to  the  fourth  plea, 
ffied  in  said  cause."  The  Judgment  entry  la, 
"the  demurro'  to  the  rejoinder  to  second  rep- 
lication to  the  fourth  plea  was,  by  the  court 
heard  and  sustained."  This  entry  correctly 
describes  the  ruling;  the  error  assigned  does 
not;  but  we  take  it  such  was  the  intention 
of  the  counsel,  and  we  treat  the  error  as  ac- 
curately assigned,  as  the  lack  of  conciseness 
is  slight  and  the  intention  obvious.  The  repli- 
cation sets  up  the  defense,  that  the  alleged 
erasure  of  the  name  of  H.  F.  McFarlln  from 
said  note  was  no  erasure  of  his  name  as  in- 
dorser, "and  no  alteration  of  sold  note^  and 
that  plaintiff  was  a  married  woman,  at  the 
time  she  executed  a  release  to  said  H.  F.  Mc- 
Farlln and  the  same  was  executed  without 
her  husband's  assent  or  concuirence.  and 
without  any  amsideration."  The  rejoinder 
to  this  replication  was,  "That  the  note  sued 
on  in  said  cause,  and  from  which  the  in- 
dorser, H.  F.  McFarlln,  Is  claimed  to  have 
been  released  from  payment,  was  the  pro- 
ceeds of  plaintiff's  equitable  separate  estate^ 
and  that  the  transaction  was  ent««d  into  by 
her  as  a  feme  sole,  and  that  the  subject-mat* 
ter  pertained  to  her  equitable  separate  es- 
tate, and  that  she  had  a  right  to  rdease  said 
McFarlln."  The  demurrer  to  this  rejoinder 
was,  "That  the  wife  has  no  poww  to  con- 
tract as  regards  any  property  owned  by  her, 
without  the  assent  and  concurrence  of  the 
hust>and;  that  she  has  no  power  to  rdease 
any  party  owing  a  debt  to  her,  or  enter  into 
a  contract  or  execute  a  release  as  feme  sole, 
without  the  assent  or  concurrence  of  he> 
husband."   There  Is  no  averment,  as  is  seen. 
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that  this  estate  was  created  by  a  conveyance 
to  an  active  trustee  for  the  wife,  and  we 
must  presume  there  was  none.  We  have 
thus  the  question  presented,  whether  or  not 
a  married  woman  may  release  the  Indorser 
on  a  note  payable  to  her,  without  the  assent 
and  concurrence  of  her  hosband,  If  the  pro- 
ceeds of  the  note  are  her  equitable  separate 
estate,  held  without  the  intervention  of  an 
active  trustea  The  rejoinder,  in  the  aver- 
ment, that  the  note  was  her  equitable  sep- 
arate estate,  is  the  statement  of  a  legal  con- 
dualon,  but  it  was  not  demurred  to  on  this 
account,  and  we  do  not  consider  whether  it 
was  defective  for  this  reaeon  or  not  Nor 
did  the  rejtrfnder  deny  the  averment  of  the 
replication,  that  the  supposed  release  was 
executed  without  any  consideration,  and  it 
was  probably  defective  for  this  reason,  but 
there  was  no  ground  of  demurrer  raised  for 
this  omission.  Section  2S41  of  the  Code  pro- 
vides, that  "all  property  of  the  wife,  held  by 
h^  previous  to  the  marriage,  or  to  which  she 
may  become  entitled  after  marriage,  in  any 
manner,  is  the  separate  property  of  the  wife, 
and  is  not  subject  to  the  liabilities  of  the 
husband."  All  the  property  acquired  by  the 
wife  under  statute  before,  and  held  on  the 
28th  February,  1887,  of  which  the  foregoing 
section  was  a  part,  as  to  all  transactions  oc- 
curring afterwards,  passed  Immediately  un- 
der the  op^ntlon  and  effect  of  the  act  that 
day  passed,  entitled  an  act  "to  define  the 
rights  and  liabilities  ot  husband  and  wife." 
Jemigan  v.  Flowers,  94  Ala.  511,  10  South. 
437;  Maxwell  v.  Grace,  85  Ala.  579,  6  South. 
319;  Jordan  v.  Smith,  83  Ala.  299,  3  South. 
703;  Rooney  t.  Michael,  84  Ala.  589,  4  South. 
421.  Before  this  statute  was  passed,  the 
wife  had  the  power,  by  contracts  lawfully 
made,  to  charge  het  equitable  separate  es- 
tate. Babitte  V  Orr,  83  Ala.  189,  3  South. 
420;  Loeb  v.  McGullough,  78  Ala.  535;  Al- 
len V.  Terry,  73  Ala.  123;  Short  v.  Battle, 
52  Ala.  460;  3  Brick.  Big.  p.  548,  $85.  It  is 
now  provided  that  "the  personal  property 
of  the  wife  or  any  portion  thereof  may  be 
acAA,  exchanged,  or  otherwise  conveyed  or 
disposed  of  by  the  husband  and  wife,  by 
parc^  (w  othM^lse."  The  concurrence  of 
both  of  them,  to  any  such  disposition  of  it. 
Is  necessary.  Code,  S  2348;  Steiner  v.  Tra- 
num  (Ala.)  IS  South.  367.  Section  2351  of 
the  Code  provides,  tliat  "all  property  of  the 
wife,  whether  acquired  by  descent  or  inher- 
itance, or  gift,  devise,  or  bequest,  or  by  con- 
tract «w  conveyance,  or  by  gift  from  a  con- 
tract with  the  husband,  is  the  separate  prop- 
erty of  the  wife  within  the  meaning,  and  is 
subject  to  all  the  provisions  of  this  article, 
saving  and  excepting  only  such  property  as 
may  be  conveyed  to  an  active  trustee  for  her 
benefit"  In  construing  this  section  we  said. 
In  Rooney  v.  Michael,  supra:  "The  distinc- 
tion whidi  has  heretofore  prevailed  and  been 
preserved  between  equitable  and  statutory 
separate  estates,  is  abrogated,  except  In  cases 
where. the  pn^erty  is  conveyed  to  an  active 
v.l4so.nal7 — 56 


trustee,— a  trustee  having  some  duties  to  per- 
form In  reference  to  the  property.  With  tills 
single  exception,  equitable  separate  estates 
are  now  statute?.  The  right  or  power  of 
the  wife  to  bind  or  charge  as  a  feme  sole  h» 
equitable  separate  estate,  created  by  convey- 
ance directly  to  her,  is  taken  away.  She  has 
full  capacity  to  contract  concerning  such  sep- 
arate estates  only  in  writing,  and  with  the 
assent  or  concurrence  of  her  husband  ex- 
pressed in  writing.  •  •  *  She  cannot  bind 
or  charge  it  by  any  promise  (n*  act  of  her 
own."  Bruce  v.  Bruce  (Ala.)  11  South.  198. 
If  the  note  sued  on  was  the  plaintiff's  equi- 
table separate  estate,  without  the  interven- 
tion of  an  active  trustee,  undra:  our  present 
statutes,  she  had  no  right  to  release  or  oth- 
erwise dispose  of  It  without  the  assent  or 
concurrence  of  hex  husband.  The  demurrer 
to  the  rejrfnder  was,  therefore,  properly  sus- 
tained, as  It  contained  no  averment  that  the 
husband  of  the  plaintiff  assented  to  or  con- 
curred in  the  alleged  rdease. 

3.  Issue  was  Joined  on  the  first  plea  of 
payment  on  the  third  of  usury,  and  on 
plaintlflF's  second  replication  to  the  fourth 
plea,  and  trial  was  had  on  such  issues;  and 
the  remaining  assigmnents  of  error  question 
the  correctness  of  the  finding  and  Judgment 
of  the  court  The  evidence  in  the  cause 
was  without  conflict  The  plaintltF  read  her 
note  in  evidence,  and  proved  that  on  the  20th 
day  of  Fetouary,  1891,  said  note  was  duly 
and  legally  protested  for  nonpayment  and 
notice  thereof  given  to  the  defendant  and  the 
other  Indorsers  thereon,  that  $100  had  been 
paid  and  credited  thereon,  and  that  $40  was 
a  reasonable  attorney's  fee  for  the  collection 
of  the  remalnd«:.  On  this  state  of  proof  she 
rested  her  cause;  and  the  defendant  proved 
by  3.  K.  Bayllss,  one  of  the  makers  of  the 
note,  that  on  the  17th  day' of  February,  1880. 
he  borrowed  from  ttxe  plaintiff,  $500,  for 
which  he  and  his  wife  executed  to  her  the 
note  sued  on,  for  $550,  payable  one  year  after 
date,  with  H.  F.  McFarlin,  Oliver  Welser, 
Simon  Scharf,  the  defendant  and  3.  M. 
Frith  as  Indorsers;  that  all  the  Indorsers 
ware,  at  that  time  solvent,  but  they  have 
all,  since,  become  insolvent,  except  H.  F.  Mc- 
Farlin and  Simon  Sdbarf;  that  a  short 
while  after  the  note  was  given  to  the  plain- 
tiff, McFarlin,  one  of  the  ind<»«ers,  came  to 
witness  in  Avondale,  where  he  lived,  and  de- 
sired him  to  get  Mrs.  Moore,  the  plaintiff,  to 
scratch  his  name  off  of  said  note,  as  one  or 
its  indorsers;  that  he  wrote  to  her  at  Spring- 
ville,  and  asked  her  to  do  so^  and  she  replied, 
that  she  had  complied  with  his  request;  that 
on  24th  March,  1890,  the  plaintiff  was  In  the 
store  in  Avondale  whMe  he  was  staying, 
and  showed  him  the  note,  and  a  lead-pencil 
mark  had  been  run  through  the  name  of  said 
McFarlin,  indorser,  but  it  was  very  dim,  and 
he  suggested  It  had  better  be  more  heavily 
scratched,  and  she  told  him,  as  she  had  her 
gloves  on,  to  do  it  and  by  her  direction  he 
made  two  or  three  deep  pencil  lines  through 
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the  name.  He  requested  her  to  give  a  writ- 
ten release,  and  she  requested  witness  to 
write  it,  which  he  did  as  foUows:  "Avon- 
dale,  3/24,  1890.  Mr.  Bayllss.  I  have  this 
day  scratched  Mr.  Henry  MoiFarlln's  name 
off  the  note  given  by  you  and  Mrs.  Bayllss, 
February  17,  1890,  due  In  twelve  months,  for 
$550.  Harriett  E.  Moore."  Defendant  ofFraed 
and  read  this  release  in  evidence.  It  was 
further  shown  by  said  witness,  that  neither 
of  the  indcHfiers  w^e  present  when  said  Mo- 
Farlln's  name  was  "scratched  off"  of  said 
note  or  when  the  written  release  was  exe- 
cuted by  the  plaintiff.  And  this  was  all  of 
the  defendant's  evidence.  The  plaintiff.  In 
rebuttal  testified,  that  she  Is  a  married  wo- 
man and  did  not  have  her  husband's  consent 
expressed  In  writing  to  contract  at  the  time 
she  authwlzed  J.  K.  BayUss  "to  scratch"  the 
name  of  H.  F.  McForlln,  one  of  the  tndorsers, 
off  of  the  note  sued  on;  that  she  has  an  es- 
tate of  her  own,  and  on  the  17th  day  of  Feb- 
ruary, 1890,  M.  C.  &  J.  K.  Bayllss  borrowed 
from  her,  the  sum  of  $500,  and  executed  to 
her  theh:  promissory  note  for  $550,  pay- 
able on  the  17th  day  of  February,  1891,  and 
on  maturity  of  note,  not  having  been  paid, 
it  was  protested  tor  n(Mipayment;  that  when 
the  note  was  delivered  to  her  by  Baylies,  It 
was  lnd(x«ed  with  the  names  of  all  of  said 
lnd(»«ers  on  it,  and  she  required  it  to  be  so 
Indorsed,  befix'e  she  would  let  him  have 
the  money  on  it.  She  gave  substantially  the 
same  account  of  the  manner  In  which  said 
note  was  scratched  and  the  giving  of  said 
written  release,  that  Bayllss  gave,— that  she 
told  him  she  knew  nothing  about  how  to  do 
such  things  and  trusted  falm  In  the  matter; 
that  the  note  had  been  in  the  hands  of  the 
bank  for  collection  for  some  time,  and  since 
she  executed  the  release  she  had  not  erased 
any  marks  over  the  name  of  McFarlin  on 
the  back  of  the  note,  nor  had  she  directed 
any  one  else  to  do  so.  On  this  evidence,  the 
court  rendered  Judgment  for  plaintiff  for 
$440,  holding  the  plea  of  usury  to  have  been 
sustained.  The  appellant  raises  no  questionb 
as  to  the  amount  of  the  Judgment,  and  ques- 
tions its  correctness  alone  on  the  ground, 
that  It  was  rendered  on  a  note  from  which 
the  plaintiff,  the  payee  tho'ein,  bad  erased 
the  name  of  one  of  the,  Indwsa:^  thereon, 
without  the  consent  of  the  others,  and  had 
thereby,  released  the  defendant,  one  of  said 
Indorsers.  We  hold  there  was  no  error  in 
the  Judgment  rendered  for  the  following  reor 
sons:  The  note  as  appears  was  plaintiff's 
statutory  <w  equitable  estate,  held  without  the 
Intervention  of  an  active  trustee;  the  release 
which  appellant  contends  had  the  effect  to 
discharge  the  Indorser,  McFarlin,  from  the 
note,  and  <«  which  he  relies,  Is  shown  to 
have  been  executed  without  any  considera- 
tion, and  the  alleged  release,  whether  it  con- 
sisted in  scratching  the  name  of  the  IndM^o' 
off  the  note,  ix  by  the  writing  which  was 
executed— the  one  had  no  more  validity  than 
the  otho',— having  been  given  or  made  by 


plaintiff  without  any  conslderatloD,  and  witb- 
oat  the  concurrence  and  assent  of  her  bna- 
band,  was  void  and  of  no  effect   AutiioritteM 
supra. 
Affirmed. 

MoOIiSIXAN,  J.,  dlasoitlng. 


(«  l».   Ana.    4U) 
OHAPOTON  V.  HER  CBEDITOBa    (Nfc 
11,479.) 
(Snpreme  Conrt  of  Loaisiana.    March  12, 1804) 

DlSTBIBUnOK  IMOlia  CREDITOBS— ArPBAI.  BT 

Btndic. 
The  opponent  to  the  homologation  of  tilie 
tableau  of  distribution  of  the  syndic  moves  to 
disizilss  the  appeal  of  the  nrndic  from  the  Judg- 
ment amending  and  homologating  his  tableau. 
The  decision  appealed  from  reduces  the  amount 
of  three  of  the  claims  as  carried  on  the  tableau 
of  distribution.  The  dedsion  of  the  district 
court  upon  each  of  the  claims  carried  on  the 
tableau  is  a  separate  judgment  in  favor  of 
each  creditor.  The  judgment  must  remain  an- 
distnrbed  if  the  creditors  accept  it  as  correct, 
and  do  not  choose  to  appeal  from  the  judgment 
reducing  the  amount  The  syndic  is  without 
authority  to  appeal,  for  he  Is  without  interest, 
and  is  not  aggrieved.  The  appellees  whooe 
claims  were  reduced  bang  quiescent,  the  syndic 
1b  without  authority  to  prosecute  an  appeal  in 
their  behalf. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Tbe^ 
vUle;  B.  B.  Talbot  Judge. 

To  the  report  of  the  syndic  of  Anna  Chapo- 
ton,  an  insolvent  J.  O.  Spor  filed  opposition, 
and,  from  the  judgment  rendered,  the  syn- 
dic appeals.    Appeal  dismissed. 

Alex.  Hebert  for  appellant  Bmest  T. 
Florance,  for  appellee. 

On  Motion  to  Dismiss  Appeal. 

BRBAUX,  J.  The  syndic  of  the  creditors 
of  Mrs.  Anna  Obapoton  having,  in  that  capa- 
city, filed  his  tableau  of  distribution  and 
prayed  toe  a  Judgment  of  homologation.  It 
was  opposed  by  J.  O.  Spor,  a  mortgage 
creditor  of  the  insolvent  on  the  grounds  that 
the  interest  allowed  to  the  A.  Wiibert's  Sons 
Lumber  &  Shingle  Company  is  Illegal,  that 
the  sum  allowed  to  the  notary  and  experts 
was  excessive^  and  that  G.  Jaubert  &  Co. 
should  be  charged  with  the  expense  Incurred 
in  selling  the  goods  on  which  they  had  a 
privilege.  Upon  the  trial  of  the  opposition, 
the  court  a  qua  amended  the  tableau  by 
rejecting  Items  for  Interest  allowed  to  the 
A.  Wiibert's  iSons  Liumber  &.  Shingle  Com- 
pany, and  by  reducing  the  fee  of  the  notary, 
and  by  charging  C.  Jaubot  &  Co.  with 
certain  costs,  amounting  to  $20.  From  the 
Judgment  thus  amending  the  taUean  of  dis- 
tribution, the  syndic  of  the  creditors  alone^ 
In  his  official  capacity,  proaecntee  the  ap- 
peal. The  creditors  affected  by  the  amend- 
ment have  not  interposed  any  action  what- 
ever <m  appeal. 

The  opponent,  Si>or,  the  appdlee,  moves  the 
court  to  dlsmlfls  theappeal  for  the  reawHis 
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that  the  syndic  bsa  no  Intereet  In  the  Jadg- 
ment  appealed  from,  that  he  la  not  ag- 
grieved, and  that  he  Is  without  any  right 
to  .appeal.  It  is  elementary  that  an  appel- 
lant mtust  have  an  Interest  In  the  controversy 
or  substantial  rights  Involved  therein,  in 
order  that  he  may  sustain  an  appeal.  A 
syndic  Is  authorised  to  appeal  to  have  a 
judgment  reviewed  which  affects  his  rights 
as  a  syndic  of  the  credlt<xv  he  represents. 
The  syndic  In  the  case  at  bar  has  no  ap- 
pealable Interest  He  is  not  concerned  as 
syndic  in  the  respective  claims  of  creditors. 
Bach  creditor  whose  claim  has  been  ap> 
proved  by  the  Judgment  of  homologation  is 
a  separate  Judgment  creditor.  The  creditors 
inter  se  are  the  parties  litigant  Their  re- 
spective claims  are  settled  contradictorily  en 
the  tableau.  The  Judgment  Is  binding  up<« 
all  the  parties  who  do  not  appeat  The 
syndic,  being  without  interest,  is  without 
authority  to  interfere,  that  a  Judgment  may 
be  increased  in  behalf  of  a  creditor  who 
does  not  complain.  The  Judgment,  in  effect. 
Increased  the  residuum  applied  to  the  mort- 
gage indebtedness.  To  this  no  opi>osltion  is 
Interposed  by  the  creditors  whose  claims 
were  reduced.  The  syndic  en  concurso  pro- 
ceedings cannot  be  concerned  for  or  against 
the  Judgment  in  so  far  as  It  reduces  or  dis- 
allows the  claims  of  a  creditor.  The  cred- 
itors have  all  rights  needful  to  the  protec- 
tlMi  of  their  interest  They  cannot  be  sub- 
jected to  litigation  on  appeal  because  he 
assumes  that  one  creditor  should  receive  a 
larger  amount  than  that  allowed,  though 
the  creditor  does  not  appeal,  and  flies  no 
complaint  against  the  correctness  of  the 
Judgment  The  creditors  are  aggrieved,  and 
not  the  estate  or  the  syndic.  It  Is  not  Pos- 
sible that  the  common  fund  will  be  Increased 
by  any  action  of  the  syndic  on  appeal.  The 
subject  was  discussed  in  the  case  of  Payne 
V.  Dejean,  32  La.  Ann.  890,  in  which  an 
administrator  sought  to  sustain  an  appeal 
from  a  Judgment  amending  an  account  of 
administration.  The  official  capacity  of  the 
defendant  did  not  enable  her  to  obtain  a 
review  of  the  Judgment  She  represented, 
on  appeal,  that  a  claim  doe  her  personal- 
ly was  Ulezally  disallowed.  The  court  helC 
that  as  to  that  claim  she  was  not,  in  her 
official  capacity,  a  representative  of  the 
creditors,  and  that,  if  she  was  aggrieved  by 
the  Judgment,  her  remedy  was  by  appeal 
in  her  personal  right  Her  appeal  as  ad- 
ministratrix was  dismissed.  The  court.  In 
support  of  the  ruling,  cited  decisions  In  ap- 
peals from  Judgments  homologating  tableaux 
of  distribution  in  Insolvency  proceedings  as 
In  p<^t  The  appeal  by  the  administrator 
and  the  syndic  Is  treated  as  similar  in  each 
case.  In  one  of  the  cited  cases— that  of 
Beer  &  Ck>.  v.  Thehr  Creditors,  12  La.  Ann. 
774,  In  which  the  case  of  Gltod  v.  His  Cred- 
itors, 2  La.  Ann.  548,  is  followed— the  prin- 
ciple Is  enunciated  that,  "in  the  general  ad- 
ministration of  the  effects  of  the  Insolvent, 


the  syndic  represents  the  creditors;"  but 
en  concurso  the  creditors  act  for  themselves, 
each  claim  Is  a  separate  Judgment  belonging 
to  the  creditor.  In  another  case  of  more 
recent  date— that  of  Succession  of  Maus- 
berg,  87  La.  Ann.  126— the  subject  received 
further  consideration.  In  dismissing  the  ap- 
peal of  another  administratrix,  this  court 
held  that  the  administratrix  could  not  ap- 
peal from  a  Judgment  against  her  personally, 
amending  her  account  by  rejecting  an  in- 
dividual claim.  The  court  decided  that  she 
^ould  have  appealed  in  her  personal  right, 
and  cited  Kohn  v.  Wagner,  1  Rob.  (La.)  276, 
In  which  It  was  held  that  the  syndic  of  the 
creditors  of  an  Insolvent  cannot  appeal  from 
a  Judgment  which  affects  only  the  individ- 
ual rights  of  the  creditors.  The  syndics  are 
chosen  to  attend  to  the  Interests  of  the  cred- 
itors of  the  Insolvent  and  represent  the  mass 
of  the  creditors,  and  may  take  such  legal 
steps  as  are  needful  to  protect  assets,  and 
legally  add  to  the  amount  to  be  distributed. 
It  is  nowhere  stated  that  syndics  are  au- 
thorized to  take  appeals  and  control  them 
In  the  interest  of  creditors  who  do  not  com- 
plain. The  syndic  being  bef<»re  us  in  his 
official  capacity,  and  not  in  his  individual 
right,  the  appeal  is  dismissed.  It  is  not 
possible,  in  this  appeal,  in  which  he  appears 
only  as  syndic,  to  condemn  him  to  pay  the 
costs  individually.  The  claim  for  costs  of 
appeal  cannot  now  be  determined  as  be- 
tween the  syndic  personally  and  the  op- 
ponent, appellee.  The  question  can  be  de- 
cided contradictorily  between  them.  They 
are  not  both  before  this  court  in  this  ap- 
peaL  It  is  ordered,  adjudged,  and  decreed 
that  the  appeal  in  this  case  be  dismissed. 


(46   I«.    Ann.    (M) 
STATE  V.  BHTB.    (No.  11,467.) 
(Supreme  Conrt  of  Louisiana.    March  12, 1804.; 
CbIXINAI.  liAW— Vabiancs— Shootino  imto 
Dwelling  House. 
"Shooting  into  a  dwelling  house"  is  the 
crime  charged.    Shooting  in  the  house,   at  a 
person  in  the  house,  was  the  proof.    New  trial 
was  granted  by  the  trial  judge  because  the  proof 
did  not  establish  that  the  crime  charged  had 
been  cmnmitted.    The  ruling  is  snatained.    The 
proof  of  shooting  in  a  house  at  a  person  who 
IS  also  in  the  house  is  not  the  ivoof  required 
to  show  that  a  person  shot  at  a  dwelling  house, 
there  bdng  persons  therein. 
(Syllabus  by  the  Co\iit.) 

Appeal  from  district  court,  parish  of  Bos- 
sier; J.  T.  Watklns,  Judge, 

William  Kye  was  convicted  of  shooting  in 
a  dwelling  house,  and,  a  new  trial  having 
been  given,  the  state  appeals.     Affirmed. 

A.  J.  Murff,  Dlst  Atty.,  and  M.  J.  Cunning- 
ham, Atty.  Gen.,  for  the  State.  J.  A.  Snyder, 
for  appellee. 

BRBAT7X,  X  .  The  defendant  was  Indicted 
for  having  willfully  and  feloniously  shot  into 
a  dwelling  house^  In  violation  of  the  stat- 


Digitizeti  by 


Google 


884 


SOUTHERN  B£FOBT£B.yoi..l4. 


(La. 


nte  denotmclnjT  as  an  offense  the  shooting  at 
a  dwelling  house.  The  jury  returned  a  ver- 
dict of  guilty  as  charged.  The  defendant 
moved  for  a  new  trial  on  the  grounds  that 
the  indictment  charged  the  defendant  with 
shooting  into  a  dwelling  house,  and  not  with 
shooting  at  a  dwelling  house;  that  the  evi- 
dence in  the  case  disproved  that  the  defend- 
ant shot  at  or  into  any  dwelling  house  as 
charged  in  the  indictment  The  court  grant- 
ed the  new  trial.  The  district  attorney  ex- 
cepted to  the  ruling,  and  from  the  Judgment 
granting  a  new  trial  the  state  prosecutes  this 
appeaL 

The  trial  Judge  incorporated  the  statement 
in  the  bill  of  exception  reserved  that  the  evi- 
dence showed  that  the  defendant  and  others 
had  a  difficulty;  that  the  shots  were  fired  at 
individuals  in  the  room  in  a  dwelling  house, 
and  that  they  were  not  fired  at  the  house, 
or  into  the  house.  The  court  did  not  decide 
tliat  the  bill  of  indictment  was  illegal,  but 
granted  a  new  trial,  for  the  reason  that  there 
was  no  proof  against  the  defendant  on  the 
trial  of  shooting  at  or  into  a  house.  The 
court  states  the  shooting  was  in  the  house  at 
a  person,  and  not  a  iihooting  at  the  house  or 
into  a  house.  The  question  propounded  for 
our  determination  is,  the  defendant  being 
charged  as  before  stated,  can  he  be  sentenced 
for  having  shot  at  some  one  in  a  dwelling? 
There  are  equivalents  for  the  word  "at,"  and 
other  qualifying  words,  importing  the  same 
meaning  and  defining  the  crime  as  clearly 
and  emphatically,  may  be  used,  and  are 
sometimes  used,  in  an  indictment  The  word 
"at"  may  be  used  in  certain  cases  for  the 
word  "with."  The  statutory  offense  was 
"playing  at  a  gajne  of  cards,"  and  the  words 
of  the  indictment  were  "played  at  cards." 
These  were  held  sufficient  The  careful  com- 
mentator adds  after  this  and  other  illustra- 
tions: "A  considerate  pleader  will  not  avail 
himself  of  any  license  given  him  under  these 
decisions.  It  is  so  easy,  when  he  draws  au 
indictment,  to  lay  the  statute  before  Um,  and 
follow  the  statutory  words,  that  there  is  no 
need,  in  these  cases,  to  leave  it  for  the  court 
to  decide  how  wide  a  departure  from  right 
there  can  be  without  being  wrong."  In  the 
case  at  bar  the  pleader  has  not  departed  from 
the  limits  which  should  always  be  observed. 
Under  the  averments  of  the  indictment  proof 
is  admissible  of  shooting  at  a  dwelling  house, 
and  therefore  the  indictment  is  not  fatally  de- 
fective. Such  proof,  however,  we  are  in- 
formed, was  not  offered;  that,  on  the  con- 
trary, the  proof  was  stated  by  the  Judge  a 
quo.  His  statement  of  the  facts  is  not  con- 
troverted by  the  prosecuting  officer.  There 
was  a  shooting  at  peroons,  not  a  shooting  at 
a  dwelling  house;  a  different  crime  from  that 
denounced  by  the  statute  under  which  the 
indictment  was  framed.  In  shooting  at  a 
dwelling  house  the  effort  Is  directed  towards 
the  dwelling,  and  the  inference  unavoidable 
is  that  the  person  shooting  is  not  in  the 
house.    In  shooting  at  a  person  in  a  room 


of  the  bouse  the  environment  can  no  longer 
be  the  same,  nor  is  the  object  directed  to- 
wards the  house,  In  the  sense  of  the  statnte. 
Shooting  by  one  in  a  dwelling  may  be  di- 
rected towards  some  one  away  from  tbe 
bouse.  In  the  road  or  street  for  instance.  He 
would  not  thereby  violate  section  8  of  Act 
No.  8  of  1870  any  more  than  he  does  violate 
It  in  shooting,  while  in  the  dwelling,  a  person 
who  is  also  In  the  same  dweUing.  The  proof 
of  shooting  in  a  dwelling  cannot  be  made  the 
equivalent  of  shooting  at  a  dwelling.  They 
are  distinct  acts,  not  embraced  in  one  statute, 
but  denounced  in  different  statutes  as  distinct 
crimes.  The  ruling  is  correct.  Judgment  af- 
firmed. 


(46  Ul  Ana.  t9B) 

CITT  OF  NEW  ORLEANS  v.  DUFOSSAT 

et  aL    (No.  11,433.) 
(Snpreme  Court  of  Louisiana.    March  12, 1801.) 

AFPKAL — ^WHO  ESTITLED  TO. 

In  case  the  record  discloses  that  a  tliird 
person  appealing  from  a  Judgment  between 
other  parties  has  no  interest  in  the  appeal,  that 
the  Judgment  appealed  from  in  no  way  ag^ 
grieves  him,  and  does  not,  as  to  him,  form  res 
ad  judicata,  the  aroeal  will  be  dismissed,  on 
proper  motion  timmy  made. 

(Syllabus  by  the  Ck>art) 

Appeal  from  district  court,  parish  of  St. 
John  tbe  Baptist;  Emile  Rost,  Judge. 

Action  by  the  city  of  New  Orleans  against 
0.  S.  Dufossat  and  others,  defendants,  and 
Joseph  L.  Le  Bourgeois,  third  party.  From 
the  Judgment  rendered,  the  third  party  ap- 
peals.   Appeal  dismissed. 

W.  S.  Benedict  and  Robert  6.  Dngne,  for 
appellant  J.  L.  Bradford,  for  appellee  City 
of  New  Orleans.  James  Legendre  and  Gus- 
tave  y.  Soniat,  for  appellees  C.  S.  Dufossat 
and  others.  W.  J.  Wagoespack,  curator  ad 
hoc  of  minor  appellees. 

On  Motion  to  Dismiss. 

WATKINS,  J.  The  plaintiffs  and  defend- 
ants, as  appellees,  unite  in  a  motion  to  dis- 
miss the  appeal,  which  is  prosecuted  by 
Joseph  L.  Le  Bourgeois,  a  person  not  a  party 
to  the  suit  and  Judgment,  ou  the  ground 
that  he  is  shown  by  tbe  record  to  be  with- 
out interest  in  the  appeal,  that  the  Judgment 
rendered  does  not  aggrieve  bim,  and  that 
same  does  not  form  res  adjudicata  as  to  Iiis 
pretensions. 

The  status  of  this  canse,  in  so  far  as  It 
concerns  this  motion,  is  completely  and  ac- 
curately stated  in  State  v.  Judge  of  Twenty- 
First  Judicial  Dlst,  45  La.  Ann  950,  13 
South.  181,  wherein  relators  (who  ore  plain- 
tiffs here)  demanded  the  revocation  and  an- 
nulment of  the  order  of  appeal  which  the 
respondent  had  granted  in  favor  of  the  pres- 
ent appellant,  on  tbe  ground  that  same  was 
Illegal  and  nulL  In  denying  relief  to  the  re- 
lators in  that  case,  we  said:  "The  case 
brought  is  an  appealable  one,  and  relators* 
complaint  is  that  It  bas  been  appealed  to 
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tbls  oonrt,  bat  improperly.  The  orderly 
and  proper  course  for  rdatorci  to  pursue  was 
to  await  action  In  this  court  on  the  appeal." 
Availing  themselTea  of  tbls  suggestion, 
doubtless,  the  appellees  have  filed  this  mo- 
tion to  dismiss.  Recapitulating,  substantial- 
ly, from  that  case,  all  the  facts  that  are 
necessary  for  an  understanding  of  the  ques- 
tion for  decision,  we  have  the  following,  to 
wit: 

That  the  matter  of  dispute  between  the  co- 
proprietors  of  a  tract  of  timbered  landb 
is  whether  same  is  susceptible  of  partition 
in  kind;  plaintiffs'  contention  being  that 
sale  Is  necessary,  and  the  defendants  dis- 
avowing the  necessity  of  lldtatlon  of  the 
property.  That,  In  the  judgment  of  the 
court,  sale  was  niecessary,  and  it  so  decreed, 
neither  plaintiffs  nor  the  defendants  exi>ress- 
Ing  any  dissatlBfactlon  therewith,  or  pros- 
ecuting any  appeal  therefrom.  That  not- 
withstanding the  suit  was  not  disposed  of, 
and  remained  untried,  for  more  than  one 
year  aft»  it  was  filed,  the  appellant  did 
not  Intervene,  and  set  out  his  demands,  so 
as  to  have  them  examined  and  decided  con- 
tradictorily with  the  parties  plaintiff  and 
defendant,  but  on  the  contrary  appeared  in 
open  court  on  the  day  judgment  was  render- 
ed, and  tendered  a  protest  in  writing,  which 
is  of  the  following  puriwrt  viz.:  "Joseph  L. 
Le  Bourgeois  comes  into  court  for  the  sole 
purpose  of  calling  its  attention  to  the  fact 
that  the  plaintiffs  In  this  suit  allege  in  their 
petition  that  the  land  which  they  seek  to 
partition  is  the  same  land  now  the  subject 
of  a  suit  pending  in  this  court,  removed  ftom 
the  first  district  court  for  the  parish  of  Or- 
leans in  1858,  and  numbered  713  on  the 
docket  of  this  court,  in  which  the  city  of 
New  Orleans  and  Joseph  Soniat  Dufossat 
were  plaintiffs,  and  Joseph  L.  Le  Bourgeois 
and  Felix  Becnel  were  defendants."  "This 
appearer  further  calls  attention  to  the  fiict 
that  he  is  the  Joseph  L.  Le  Bourgeois  re- 
ferred to;  that  the  plaintiffs  and  the  de- 
fendants in  this  suit,  all  of  whom  claim,  in 
their  pleadings  herein,  to  be  the  successors 
and  legal  representatives  of  the  plaintiffti  In 
suit  No.  713,  cannot  obtain  a  partition  of 
lands,  the  title  to  which  is  shown  by  the  rec- 
ord here  to  be  in  contest  between  themseiyes 
and  others  in  another  suit  pending  in  this 
court,  without  making  these  others  parties  to 
their  partition  suit;  that  the  plaintiffs  in  this 
refuse  to  make  themselves  parties  to  the  oth- 
er pending  suit,  as  they  should  do,  and  they 
so  refuse  in  order  to  compel  this  appearer  to 
forego  the  advantages  which  he  enjoys  as  a 
defendant  in  the  other  suit,  which  he  Is 
anxious  to  try,  but  cannot  try,  owing  to  the 
determination  of  the  plaintiffs  and  the  de- 
fendants in  tbls  suit  not  to  make  themselves 
parties  to  the  other,  as  aforesaid.  Yovr  ap- 
pearer refers  to  the  record  in  the  said  suit 
No.  713,  and  to  the  record  In  this  suit,  to 
substantiate  the  averments  herein  contained; 
and,  reserving  all  of  his  rights  in  the  prem- 


ises, he  respectfully  files  this,  his  written 
protest  against  any  further  steps  being  taken 
herein  until  all  prefer  parties  shall  be  made 
as  the  law  requires,  and  for  general  relief," 
—the  purport  of  said  protest  being  that  the 
plaintiffs  and  defendants  cannot  obtain  a 
partition  of  said  lands  in  this  suit  because 
the  title  is  shown  by  the  record  to  be  in  con- 
troversy between  themselves  and  others  in 
another  pending  suit,  and  they  have  not 
been  made  parties  to  the  present  suit  That 
the  court  refused  to  allow  this  protest  to  be 
filed,  and  the  protestant  excepted,  and  re- 
tained a  bill  of  exceptions.  Subsequent  to 
the  rendition  of  a  final  Judgment  decreeing  a 
partition  by  licitatlon,  from  which  neither 
plaintiffs  nor  defendants  appeal,  the  protes- 
tant obtained  and  prosecutes  this  appeal. 

The  following  argument  in  favor  of  appel- 
lant's right  we  quote  from  his  counsel's 
brief,  viz.:  "Moreover,  the  sale  is  to  be 
made  at  public  outcry,  after  the  usual  adver- 
tisement, in  the  parish  where  he  lives. 
Where  will  he  find  a  purchaser  for  the  prop- 
erty, if  be  wants  to  sell  it,  after  these  ad- 
vertisements? Again,  If  he  stands  by,  and 
allows  the  sale  to  proceed,  laches  wlU  be  im- 
puted to  him;  and  he  may  lose  his  property, 
with  no  recourse  except  a  suit  for  damages 
against  persons  who  may,  ot  may  not,  be  not 
able  to  pay  them.  If  he  merely  protests, 
but  does  not  enjoin,  he  will  be  compelled, 
after  his  title  is  recognized  in  the  pending 
suit,  to  sue  the  purchaser  to  annul  the  sale, 
or  to  resist  a  suit  In  which  the  purchaser, 
may  set  up  his  pretensions,  or,  if  the  pur- 
chaser attempts  to  take  possession  in  the 
mean  time,  to  sue  to  protect  his  possession. 
In  any  event  the  judgment  can  only  breed 
mischief  and  litigation.  It  was  evidently 
obtained  to  stir  up  new  litigation;  to  compel 
the  appellant  to  In-ing  a  petitory  action,  and 
resort  to  an  Injunction,— tactics  which  this 
coiut  WlU  not  countenance.  This  purpose  is 
patent  on  the  face  of  the  record.  No  sane 
person  interested  In  the  land  (interested, 
therefore,  in  having  it  sold  to  advantage) 
would  dream  of  exposing  It  for  sale  with 
such  an  adverse  claim  outstanding  against 
it;— a  claim  which  makes  it  unsafe  for  any 
one  to  buy,  and  impossible  to  expect  the 
offer  of  a  fair  price.  Minors  claim  an  inter- 
est in  it  They  are  the  wards  of  the  court, 
and  the  sale  should  not  be  permitted,  if  for 
no  other  reason  than  that  their  interest  re- 
quires it  to  be  postponed.  •  •  •  Although 
joint  owners  cannot  be  compelled  to  remain 
In  indlvislon,  a  partition  can  only  be  allowed 
in  the  orderly  course  of  judicial  proceedlnRS. 
All  parties  claiming  an  Interest  In  the  prop- 
erty must  be  brought  before  the  court.  Un- 
til they  are  in  court,  the  partition  cannot  be 
decreed.  Hewea  v.  Baxter  (La.)  13  South. 
817,  821;  Murphy  v.  Murphy  (La.)  12  South. 
496;  Farrar  v.  Newport,  17  La.  348;  Willey 
V.  Carter,  4  La.  Ann.  56;  Rlghtor  v.  De 
Llzardi,  Id.  260;  Bank  v.  Ghoppin,  44  La. 
Ann.  170,  10  South.  607;  Savage  v.  Williams, 
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Its  La.  Ann.  251;  ReT.  Glv.  Code,  art  1829; 
C!ode  Pr.  art  1024."  And,  In  conclusion,  lilB 
argument  Is  thus  stated,  viz.:  "We  bellere 
tbe  prematurity  of  the  action,  and  the  -want 
of  necessary  parties,  are  ample  reasons  to 
justify  the  reversal  of  the  Judgment;  and 
we  have  therefore  abstained  from  pointing 
out  other  defects,  apparent  on  the  face  of 
the  record,  which  Invalidate  the  proceedings. 
The  appellant  prays  the  motion  to  dismiss 
may  be  denied,  the  Judgment  reversed,  and 
the  suit  dismissed."  We  thinljc  It  quite  clear 
that  appellant  Is  without  right  or  Interest  to 
Interfere  with  the  parties  In  the  present  liti- 
gation, because  the  Judgment  does  not  dls- 
tnrb  bis  title  to  the  property  In  the  least 
and  a  public  Judicial  sale  for  purpose  of  ef- 
fecting a  partition  Inter  partes  would  not 
cause  him  any  Injury.  But  granting,  for  the 
argument  all  that  appellant  contends  for.  It 
Is  striking  and  evident  that  It  was  his  plain 
duty  to  have  Intervened,  and  made  bis  claim 
In  season;  and,  failing  in  this,  he  must  take 
his  recourse  in  some  other  and  independent 
proceeding.  The  motion  to  dismiss  Is  welt 
grounded.     Appeal  dismissed. 


(33  Fla.  416) 

PIKST  NAT.  BANK  OF  FLORIDA  «t  aL  T. 
ASHMEAD  et  ux. 

(Sapreme  Court  of  Florida.     Feb.  28, 1894.) 

MOBTOAGB— DbED  ABSOLUTB  IN  FoBM— HOMB* 
STEAD— BSTOPPBL. 

1.  Where  husband  and  wife  both  Join  in 
the  execution  of  a  deed  absdute  in  form,  cover- 
ing their  homestead,  that  the  wife  admits  she 
executed  for  the  purpose  of  securing  an  indebt- 
edness of  her  husband  amounting  to  $5,000,  and 
that  the  husband  also  admits  that  he  executed, 
but  that  he  executed  it  to  secure  his  indebted- 
ness to  the  amount  of  $5,161.08,  in  the  absence 
of  any  proof  showing  that  the  wife  executed  it 
for  any  larger  sum  than  $5,000,  hdd,  tbat  such 
deed  is  a  valid  mortgage  upon  the  homestead 
covered  thereby,  to  the  extent  of  $5,000,  as  ad- 
mitted by  the  wife. 

2.  Where  a  wife  Joins  with  her  husband  in 
the  execution  of  a  deed  absolute  in  form,  cover- 
ing their  homestead,  that  she  executes  for  the 
purpose,  and  with  the  intention  and  understand- 
ing, that  it  is  to  secure  a  certain  amount  of  in- 
debtedness due  from  h»  husband,  the  husband 
and  mortgagee  will  not  be  permitted  materially 
to  change  and  alter  the  transaction  to  which  the 
wife  gave  her  consent,  in  executing  such  deed, 
by  executing  between  themselves,  independently 
of  her,  and  without  her  knowledge  and  consent 
a  separate  instrument  or  defeasance,  as  part  of 
such  mortgage,  by  which  materially  new  condi- 
tions, and  an  increased  amount,  are  ingrafted 
into  the  mortgage.  In  such  case  the  deed  abso- 
lute will  be  held  to  I>e  a  valid  mortgage  only  for 
the  amount  and  upon  the  conditions  as  under- 
stood and  consented  to  by  the  wife. 

3.  Where  a  mortgagor  executes  and  deliv- 
ers to  the  mortgagee  a  mortgage  that  upon  its 
face,  when  delivered,  appears  to  have  been  duly 
executed  by  such  mortgagor  in  the  presence  of 
two  subscribing  witnesses,  and  acquires  there- 
with a  valuable  consideration  from  such  mort.- 
gagee,  in  the  absence  of  proof  showing  knowl- 
edge to  the  contrary  in  the  mortgagee,  such 
mortgagor  will  be  estopped  from  afterwards  at- 
tempting to  defeat  such  mortgage  by  showing 
that  it  was  not  in  fact  executed  by  him  in  ttke 


presence  of   the  subscribing   witnesses   whose 
names  appear  upon  snch  instrument 
iSyllabuB  by  the  Court) 

Appeal  ftom  circuit  court,  Duval  county; 
James  M.  Baker,  Judge. 

Action  by  the  First  National  Bank  of  Flor- 
ida and  James  M.  Schumacher,  trustee, 
against  William  H.  Asbmead  and  ECarrlet 
L.  Asbmead,  to  foreclose  a  mortgage  De- 
fendants bad  decree,  and  oomplalnants  ap- 
peal.   Reversed. 

Randall  &  Foster,  for  appellants.  A.  W. 
Oockrell  &  Son,  for  appellees. 

TAYLOR,  J.  This  cause  comes  now  be- 
fore tills  court  upon  the  appeal  of  the  com- 
plainants below,  for  the  second  time.  Bank 
T.  Asbmead,  23  Fla.  879,  2  South.  657,  665. 
The  former  appeal  was  from  an  orier  sus- 
taining pleas  filed  by  the  defendants  to 
the  complainants'  bill  for  foreclosure  of  a 
mortgage  executed  by  both  husband  and 
wife,  wherein  it  was  set  up  as  a  defense  tbat 
the  mortgaged  property  constituted  the  home- 
stead of  the  defendants.  After  the  reversal 
by  this  coiu-t  of  the  order  appealed  from  in 
the  original  suit  the  complainants,  by  leave 
of  the  court  below,  and  without  prejudice  to 
any  of  their  rights,  discontinued  their  orig- 
inal suit  and  filed  a  new  bill  against  the 
same  defendants.  The  new  blU,  for  all  prac- 
tical purposes,  is  substantially,  the  same  as 
the  one  filed  in  the  original  suit  a  full  state- 
ment of  which  is  reported  in  the  case  in  23 
Fla.  and  2  South.,  supra,  except  that  the 
new  biU,  in  Its  allegations  as  to  Mrs.  Harriet 
L.  Astamead's  knowledge  of  the  pmrposes  and 
intent  of  the  instrument  signed  by  Iier, 
charges  that  "before  and  at  the  time  of  Ibe 
execution  by  her  of  the  deed,  she  was  fully 
informed  and  had  knowledge  that  said  deed 
was  Intended  to  be,  and  was,  a  security  to 
the  said  First  National  Bank  of  Florida  for 
the  Indebtedness,  to  wit  $5,161.08,  men- 
tioned in  said  paper;"  meaning  the  separate 
instrument  or  agreement  executed  by  James 
H.  Schumacher,  as  the  representative  of  the 
bank,  and  William  H.  Asbmead,  whereby 
Schumacher  bound  himself  to  reconvey  the 
property  described  in  the  deed  upon  the  pay- 
ment of  $S,16L08.  To  the  new  bill  the  de- 
fendants William  H.  and  Harriet  L.  Ash- 
mead  made  separate  answers.  William  H. 
Ashmeod,  in  his  answer,  admits  that  on  the 
4th  of  March,  1884,  he  and  one  Clarence  H. 
Asbmead  were  indebted  to  the  coinplalnant 
bank  in  the  sum  of  $5,161.08  for  money  loan- 
ed and  advanced  befM-e  that  day,  as  set  forth 
in  the  defeasance  executed  by  him  on  the 
same  date  with  the  deed.  He  also  admits 
the  execution  and  delivery  by  him  and  his 
wife  of  the  deed  to  Schumacher  dated  March 
4,  1884,  and  be  admits  the  execution  by  him 
of  the  separate  agreement  for  the  reconvey- 
ance of  the  property  covered  by  the  deed 
upon  his  paying  the  aforesaid  sum,  but  de- 
nied that  he  executed  either  of  said  papers 
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In  the  presence  of  the  subscribing  witnesses 
thereto,  or  that  he  ever  acknowledged  bis 
signatures  thereto  In  their  presence.  He 
avers  that  the  deed  referred  to  in  the  bill  as 
"Bzliibit  B"  was  executed  by  him  for  the 
purpose  and  with  the  Intent  set  forth  In  the 
■separate  agreement  or  defeasance  signed  by 
him  and  Schumacher  alone,  and  referred  to 
In  the  biU  as  "Exhibit  A;"  that  both  of  said 
writings  were  signed  contemporaneously 
(Exhibit  A  l>elng  thereby  made  a  part  of  Ex- 
hibit B,  the  two  constituting  the  written 
evidence  of  one  transaction),  and  that  be 
thereby  undertook  to  place  the  real  prop- 
erty described  In  Exhibit  B  under  a  mort- 
gage lien  to  the  said  bank,  upon  the  prom- 
ise made  by  and  on  behalf  of  said  bank 
that  said  bank  would  furnish  such  mone- 
tary and  other  assistance  to  the  firm  of 
Ashmead  Bros,  as  would  enable  them  to  tide 
over  their  monetary  embarrassments,  which 
w«:e  then  known  to  said  bank;  and  that 
without  such  a  promise  he  would  not  have 
undertaken'  to  place  the  said  property  under 
said  mortgage  lien,  but  that  said  bank,  after 
said  writings  were  signed  and  delivered  to 
it,  refused  to  extend  said  assistance,  where- 
by the  said  Ashmead  Bros,  were  compelled 
to  go,  and  did  go,  into  assignment  He 
avers,  also,  that  he  and  Harriet  L.  Ashmead 
are  husband  and  wife,  and  occupied  that  re- 
lationship to  each  other  for  some  years  prior 
to  the  4th  of  March,  1S84,  when  said  instru- 
ments were  executed,  and  are  citizens  of 
the  state  of  Florida,  and  that  the  property 
upon  which  a  mortgage  Hen  I;<  claimed,  and 
sought  to  be  enforced,  by  the  bill,  constitut- 
ed, on  or  before  said  4th  of  March,  1884,  and 
has  ever  since  constituted,  his  homestead, 
and  that  of  his  family,  consisting  of  his  said 
wife  and  their  Infant  cliild,  upon  which  they 
then  and  now  actually  resided,  as  their 
home;  said  premises  embracing  less  than 
half  of  one  acre  in  the  Incorporated  limits 
of  the  city  of  Jadisonvllle,  and  were  then 
and  are  now,  used  exclusively  as  a  home- 
stead by  him  and  his  family.  He,  further 
nnsweilng,  "denies  that  said  homestead,  or 
any  part  thereof,  in  law  or  In  equity,  was 
conveyed  to  said  Schumacher  to  secure  the 
money  Indebtedness  set  up  in  the  bill."  He 
denies  that  his  wife,  Harriet  L.  Ashmead, 
was  fully  Informed  and  had  knowledge  that 
said  deed  was  intended  to  be,  and  was,  a 
security  to  the  said  bank  for  the  indebted- 
ness mentioned  In  said  agreement  referred 
to  in  the  bill  aa  "Exhibit  A."  On  the  con- 
trary, he  avers,  on  information  and  belief, 
that  the  said  Harriet  L.  had  no  such  knowl- 
edge or  information;  and,  on  information 
and  belief,  he  denies  that  she  had  any  infor- 
mation of  the  existence,  or  proposed  exist- 
ence, of  said  paper.  Exhibit  A,  or  of  the  con- 
tents ot  stipulations  thereof,  or  that  the  con- 
tents and  stipulations  thereof  were  agreed 
upon  by  her,  or  proposed  to  be  agreed  upon, 
—and  that  she  had  no  knowledge  whatever 
tbat  said  paper  (Exhibit  A)  was  executed,  or 


to  be  executed,  or  that  tbe  agreements  or 
stipulations  thereof  had  been  agreed  upon, 
or  were  to  be  agreed  upon,  as  part  of  the 
deed  executed  by  her,  or  otherwise.  He  fur- 
ther avers  that  he  requested  and  urged  Ills 
said  wife  to  sign  said  deed,  before  said  Ex- 
hibit A  was  signed,  as  a  means  of  saving 
Ashmead  Bros,  from  failure;  that  she  was 
not  informed  by  him,  at  or  before  she  sign- 
ed said  deed,  of  the  amount  or  character 
of  the  Indebtedness  of  said  firm  to  said 
bank;  that  be  did  inform  ba:,  before  she 
signed  said  deed,  that  it  was  designed  as  fmv 
ther  or  collateral  security  to  said  bank  for 
the  Indebtedness  of  Ashmead  Bros.,  but  be 
did  not  infirm  her,  before  or  at  the  time 
said  deed  was  signed,  nor  did  she  know,  nor 
was  she  Informed  by  any  one,  whether  the 
indebtedness  was  then  due,  or  past  due, 
or  when  It  was  to  t>ecome  due.  He  neither 
admits  nor  denies  whether  any  of  said  in- 
debtedness has  been  paid  or  not,  but  says 
that  on  the  24th  of  April,  1884,  his  firm,  of 
Ashmead  Bros.,  made  a  general  asslgnmeot 
for  the  benefit  of  their  creditors;  that  ttieir 
assigns  took  possession  of  their  assets;  and 
that  he  does  not  know  as  to  the  distribution, 
if  any,  made  by  the  assignee  of  those  enti- 
tled thereto.  As  part  of  his  answer,  he  de- 
murs to  the  bill  upon  the  grounds:  (1)  That 
it  is  not  made  certain  whether  a  mortgage 
lien  is  sought  to  be  enforced  for  the  alleged 
Indebtedness  of  $5,161.08,  or  for  that  sum 
and  other  sums.  (2)  Said  bill  is  wanting  In 
equity,  in  tills:  It  does  not  distinctly  appear 
from  the  allegations  of  said  bill  whether 
}t  is  claimed  that  the  said  respondent,  Hai-- 
riet  L.  Ashmead.  assented  to  the  placing,  or 
contracted  for  the  placing,  a  mortgage  lien 
of  the  sum  of  $5,161.08,  or  for  other  or  fur- 
ther and  other  sums.  (3)  Said  bill  Is  wanting 
in  equity. 

Mrs.  Harriet  Ii.  Ashmead,  in  the  first  para- 
graph of  her  answer,  denies  that  she  knew  of, 
or  had  any  information  of,  the  alleged  indebt- 
edness of  William  Hi  and  Clarence  H.  Ash- 
mead to  the  First  National  Bank  of  Florida 
in  the  sum  of  $5,161.08  on  the  4th  day  of 
March,  1884,  or  in  any  other  sum,  or  on  any 
other  day,  for  money  loaned  and  advanced, 
or  on  any  othor  consideration,  and  denies  that 
she  knew  on  the  said  4tb  day  of  March,  1884, 
nor  for  a  long  time  thereafter  had  any  in- 
formation, of  the  existence  or  contents  of  the 
paper  or  agreement  referred  to  as  "Exhibit 
A."  She  denies  that  she,  with  her  husband, 
in  order  to  secure  the  payment  of  said  money, 
and  the  interest  thereon,  executed  the  deed 
set  forth  in  the  bill.  On  the  contrary,  she 
av«rs  that  she  kne^  nothing  at  the  time  said 
deed  was  executed,  and  f<H:  a  long  time  there- 
after, of  the  alleged  Indebtedness  set  forth  in 
said  papa  (Elxhiblt  A),  and  that  she  knew 
nothing  of  Its  character  or  amount,  nor  as 
to  how,  nor  cm  what  account;  or  when,  the 
same  accrued,  If  the  same  did  accrue.  She 
admits  that  she  signed  the  deed  referred  to 
In  the  bill  but  avers  that  she  did  sot  sign  it 
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la  the  presence  of  the  persons,  or  either  of 
them,  whose  names  are  thereto  subscribed  as 
attesting  witnesses,  but  that  she  acknowl- 
edged her  signature  thereto,  to  both  of  said 
subscribing  witnesses,  separately,  and  ^e 
admits  that  she  acknowledged  before  Walter 
Xates,  the  notary,  that  she  voluntarily  signed 
said  deed.  She  also  sets  up  her  marital  re- 
lationship to  William  H.  Ashmead,  and  that 
they  resided  on  the  premises  as  their  home- 
stead, and  that  said  premises  constituted  their 
homestead.  She  denies  that  said  "homestead, 
or  any  part  thereof.  In  law  or  in  equity,  was 
conveyed  to  said  Schumacher  to  secure  the 
money  Indebtedness  set  up  In  the  bill."  She 
admlte  that  her  husband  and  Schumadier,  at 
the  time  the  deed  was  so  signed  by  her  said 
husband,  and  as  a  part  of  said  deed,  entered 
Into  the  agreement  In  writing  referred  to  in 
the  blU  as  "Exhibit  A;"  but  she  denies  that 
she  was,  before  or  at  the  time  of  executing 
said  deed,  folly  informed  and  had  knowledge 
that  said  deed  was  intended  to  be,  and  was, 
a  security  to  the  said  bank  for  the  indebted- 
ness mentioned  In  said  paper.  She  further 
avers  that  she  did  not  consent  to,  nor  was 
she  asked  to  assent  to,  the  stipulations  and 
conditions  in  said  agre^nent  contained.  She 
avers  that  the  only  knowledge  or  information 
had  by  her,  at  or  before  the  time  the  said  In- 
strument was  so  signed  and  acloiowledged  by 
her,  as  to  the  Intent  of  said  instrument,  and 
the  purpose  for  which  it  Was  executed,  other 
than  that  furnished  by  the  Instrument  itself, 
was  communicated  by  her  husband,  who  in- 
formed her,  the  day  the  deed  was  signed  by 
her,  that  he,  the  said  William  H.  Ashmead, 
de^ed  to  furnish  the  said  bank  additional 
security  for  the  indebtedness  of  the  Ashmead 
Bros.,  and  that  for  this  additional  security 
the  bank  would  enable  them  to  avoid  failure, 
which  was  then  Imminent  but  for  the  said 
proffered  assistance  of  the  bank.  The 
amount  of  the  indebtedness  was  not  com- 
municated to  her,  but  she  supposed  it  was 
the  amount  expressed  as  the  consideration  of 
the  deed,  that  is,  the  sum  of  $5,000;  and 
she  avers  that  she  had  no  information  of  the 
amount  of  such  alleged  indebtedness,  other 
than  such  as  she  derived,  as  aforesaid,  by 
info'ence  from  the  recital  of  the  alleged  con- 
sideration money,  the  same  being  $5,000, 
contained  in  the  deed  Itself,  and  that  she  was 
not  informed,  and  she  did  not  know,  when 
the  said  deed  was  so  signed  and  acknowl- 
edged by  her,  whether  the  said  supposed  in- 
debtedness was  then  due,  or  when  It  was  due, 
or  to  become  due.  Embodied  In  her  answer 
there  is  also  a  demurrer  to  the  bill  upon  the 
same  ground  as  that  contained  in  the  answer 
of  William  H.  Ashmead.  The  complainants 
Bled  exceptions  to  both  of  said  answers,  and 
set  down  the  demurrers  contained  therein  for 
argument.  The  exceptions  to  the  answers 
were  overruled  upon  the  ground,  as  stated  in 
the  order  disposing  of  them,  that  a  gen- 
eral replication  to  said  answers  had  been 
filed.     The  replication,  bowevo',  as  shown 


by  the  record,  was  filed  on  the  same  day  that 
the  court  made  its  ruling  upon  said  excep- 
tions. 

A  mastra  was  appointed  to  take  testimony, 
and  upon  the  bill,  answers,  and  testimony 
taken  by  the  master,  and  by  commission  for 
a  nonresident  witness,  the  cause  was  heard, 
and  a  final  decree  rendered  in  favor  of  the 
defendants,  dismissing  the  bill  at  complain- 
ants' cost  From  this  decree  the  complain- 
ants have  appealed. 

The  material  leading  facts  alleged  in  the 
bill,  that  involve  the  merits  of  the  controver- 
sy between  the  parties,  are  (1)  that  William 
H.  Ashmead  and  his  copartner,  Clarence  H. 
Ashmead,  were  indebted  to  the  complainant 
bank  in  the  sum  of  $5,161.08;  (2)  that,  in 
order  to  secure  the  payment  of  this  debt, 
WlUlam  H.  Ashmead  and  Harriet  Ll  Ash- 
mead, his  wife,  by  deed  absolute  on  its  face, 
in  which  a  consideration  of  $5,000  is  re- 
cited, conveyed  the  property  described  thae- 
in  to  the  complainant  James  M.  Schumacher, 
who  took  such  conveyance  really  'In  trust  for 
the  bank  to  whom  the  Indebtedness  was  due. 
Nelthw  the  amount  nor  the  justness  of  the 
alleged  indebtedness  is  disputed  in  any  way, 
but  is  practically  admitted.  The  execution 
and  delivery  of  the  deed  absolute  in  form, 
but  for  the  purpose  and  with  the  intention 
of  securing  the  indebtedness  of  the  Ashmead 
Brothers  to  the  bank,  are  also  admitted. 
These  admissions  made  by  both  of  the  de- 
fendants, under  our  statute  declaring  what 
shall  constitute  a  mortgage  (McClel.  Dig.  pp. 
765,  766;  Hev.  St  f§  1&81,  1982),  makes  this 
deed  absolute  in  form  a  mortgage,  unques- 
tionably. The  effort  of  the  defendants,  how- 
ever, to  avoid  Its  enforcement,  is  to  show  that 
the  conditions  upon  which  the  deed  was  giv- 
en were  contained  in  the  separate  agreement 
executed  by  William  H.  Ashmead  and  James 
M.  Sch\unacher,  in  which  Mrs.  Ashmead  did 
not  join,  and  by  which  Schumacher  obligated 
himself  to  reconvey  the  property  contained 
in  the  deed  to  William  H.  Ashmead,  or  to 
whomsoever  he  should  dictate,  upon  his  pay- 
ment by  the  5tfa  of  March,  1885,  of  the  in- 
debtedness of  $5,161.08,  and  interest  thweon 
at  the  rate  of  8  per  cent  per  annum,  pay- 
able semiannually,  and  $100  for  attorneys* 
fees  accrued  by  reason  of  their  default  In  the 
payment  of  their  past-due  notes,  and  for  the 
drafting  of  the  papers  connected  with  such 
mortgage;  and  because  Harriet  L.  Ashmead 
had  no  knowledge  of  this  separate  agree- 
ment, constituting  a  part  of  the  mortgage, 
at  the  time  she  executed  the  deed,  or  of  the 
actual  amount  of  the  indebtedness  that  the 
deed  was  intended  to  secure,  or  of  Hie  time 
it  accrued,  or  was  to  accrue,  or  of  the  stip- 
ulation to  pay  the  $100  for  attorneys'  fees, 
or  of  any  of  the  terms  of  such  separate  agree- 
ment And  both  herself  and  her  husband, 
now  aefSn  to  repudiate  their  deliberate  act  in 
executing  the  deed  up<«  the  ground  that  the 
property  mortgaged  consisted  of  the  home- 
stead of  WUliam  H.  Ashmead,  flat,  under 
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the  ccmstltotlon,  could  not  be  alienated  with- 
out the  Jc^t  consent  of  husband  and  wife, 
and  that  because  Mrs.  Asbmead  was  not 
a  party  to  the  defeasance  that  constituted  a 
part  of  the  mortgage,  and  had  no.  knowledge 
thereof  when  she  assented  to  such  alienation 
of  the  homestead  by  her  execution  of  the 
deed,  the  whole  transaction  is  void  to  eftectu- 
ate  a  mortgage  or  alienation  of  such  home- 
stead, because  of  the  want  of  her  sancticm 
and  consent  to  the  entire  transaction.  "We 
think  that  it  Is  true  that  where  husband 
and  wife  Join  in  the  execution  of  an  instru- 
ment that  in  form  is  a  deed  absolute  cover- 
ing their  homestead,  but  that  Is  executed 
and  delivered  with  the  intent  and  for  the  pur- 
pose of  securing  the  paytaent  of  an  Indebted- 
ness of  the  husband,  that  the  wife  Is  led  to 
believe,  when  she  assents  to  such  mOTtgage, 
amounts  only  to  a  given  sum,  the  mortgagee 
and  husbtuid  would  not  be  permitted  ma- 
t^ally  to  change  and  alter  the  transaction 
to  which  the  wife  gave  bet  consent  In  execut- 
ing such  deed,  by  the  execution  between 
them,  independently  of  her,  of  a  separate  In- 
strument or  defeasance,  as  a  part  of  such 
mortgage,  by  which  materially  new  condi- 
tions, and  an  Increased  amount,  Of  which  she 
had  no  Information  or  knowledge,  were  in- 
grafted into  the  mortgage.  To  permit  such 
a  transaction  would  be  to  consummate  a 
fraud  upon  the  rights  of  the  wife,  and  would 
be,  pro  tanto,  an  alienation  of  the  homestead 
at  the  behest  of  the  husband  alone,  without 
the  consent  of  the  wife,  and  contrary  to  the 
mandate  of  the  organic  law.  Bank  v.  Rosen- 
thal (CaL;  filed  Dec.  28,  1892)  31  Pac.  849. 
But  we  do  not  think  that  her  faUure  to  sign, 
or  become  a  party  to,  the  separate  agreement 
or  defeasance  executed  by  her  husband  and 
Schumacher,  has  the  effect  of  vitiating  the 
entire  transaction.  Such  separate  agreement 
or  defeasance  is  void,  as  to  her,  only  in  those 
features  thereof  that  were  not  Included  In 
her  understanding  of  the  transaction  at  the 
time  she  executed  the  deed.  In  the  former 
decision  of  this  case.  It  was  held  that  parol 
evidence  is  admissible,  in  equity,  to  show 
that  a  deed  of  conveyance,  absolute  on  its 
face,  was  Intended  as  a  mortgage,  and  that, 
where  it  is  shown  that  such  a  conveyance  has 
been  executed  to  secure  the  payment  of  mon- 
ey, equity  will  treat  it  as  a  mortgage.  The 
bill  alleges  that  the  deed,  absolute  on  Its  face, 
executed  by  both  of  the  defendants,  was  giv- 
en as  a  security  for  debt;  and  both  of  the 
defendants,  in  their  answers,  admit  this  to 
be  true.  So  far  as  William  H.  Ashmead  Is 
concerned,  the  deed  Is  admitted  to  have  been 
executed  to  secure  $5,161.08,  but  Mrs.  Asb- 
mead admits  that  she  executed  It  to  secure 
a  debt  for  $5,000  only.  The  deed  absolute 
Itself  recites  the  latter  sum  as  being  the  con- 
sideration upon  whidi  it  was  executed.  With 
this  admission  on  Mrs.  Ashmead's  part,  tak- 
en in  connection  with  the  allegations  of  the 
bill  and  the  contents  of  the  deed,  a  valid 
mortgage  Is  made  out,  binding  upon  both  of 


them,  as  husband  and  wife,  to  the  extent  of 
$5,000,  independently  of  the  agreement  or  de- 
feasance to  which  Mrs.  Ashmead  was  not  a 
party;  and  the  facts,  admitted  to  be  true 
that  constitute  It  a  mortgage,  could  have 
been  established  by  parol.  Tlie  bUl  alleges 
that  Mrs.  Ashmead  bad  full  knowledge  of  the 
separate  defeasance  executed  by  her  husband 
and  Schumacher,  and  of  the  contents  thereof, 
and  that  she  executed  the  deed  al>solute  with 
the  knowledge  that  it  was  to  secure  the  pay- 
ment of  the  amount  set  out  in  such  de- 
feasance, and  upon  the  terms  and  conditions 
therein  expressed.  She  denies  this  in  her  an- 
swer, but  admits  that  she  executed  the  deed 
to  secure  a  debt  of  her  husband  that  she 
thought  amounted  to  $5,000,  because  that 
sum  was  recited  as  the  consid^ation  in  the 
deed  signed  by  her.  To  prove  that  she  did 
have  knowledge  of  the  contents  and  terms 
of  the  defeasance,  the  appellants  (complain- 
ants below)  Introduced  only  the  depositions 
of  John  T.  Walker,  who  was  the  attorney 
that  conducted  the  negotiationB  culminating 
in  the  execution  of  the  mortgage  Involved 
herein,  representing  in  such  negotiations  botli 
Ashmead  and  the  bank,  and  who  drafted 
the  deed  and  the  defeasance.  WhUe  he  testi- 
fies that  be  had  two  interviews  with  Mrs. 
Ashmead,— one  of  them  before,  the  other 
after,  the  execution  of  the  deed  by  her,— in 
both  of  which  he  informed  her  fully  of  the 
transaction,  yet  he  does  not  state  tliat  she 
ever  saw  ae  knew  of  the  defeasance;  and. 
too,  he  swears  that  It  was  his  understanding 
that  the  deed  was  given  to  secure  the  sum 
of  $5,000  only.  That  he  told  Mrs.  Ashmead 
that  her  husband's  debt  to  the  bank  was 
greater  than  $5,000,  but  (he  says)  'that  the 
bank  was  willing  to  take  the  security  for 
that  sum.  We  are  without  proof,  then,  to 
sustain  the  mortgage,  as  against  Mrs.  Har- 
riet L.  Asbmead,  except  to  the  extent  of 
$5,000,  as  admitted  in  her  answar.  The  over- 
plus of  $161.08,  above  that  amount,  men- 
tioned In  the  defeasance,  and  the  provision 
in  the  defeasance  for  the  payment  of  at- 
torney's fees  in  the  event  of  foreclosure,  are 
not  proved  to  have  been  incorporated  Into 
the  transaction  with  her  knowledge  and  con- 
sent, and  are  therefore  not  binding  up<Hi  her. 
William  H.  Ashmead  Is  estopped  in  equity 
from  attempting,  as  he  seel»  to  do  In  his 
answer,  to  avoid  the  effect  of  his  acts  in 
executing  and  delivering  the  mortgage,  upon 
the  ground  that  his  execution  thereof  was 
not  done  in  the  presence  of  witnesses.  The 
record  shows  that  he  delivered  this  mort- 
gage to  the  bank  In  its  executed  condition; 
such  execution  of  it  by  him  having  been  ap- 
parently done  in  the  presence  of  two  sub- 
scribing witnesses,  the  genuineness  of  whose 
signatures  is  not  questioned.  Itappears,  also, 
that  by  means  of  tlUs  mortgage,  so  executed 
with  all  apparent  formality,  he  acquired 
from  the  bank  an  extension  of  time  for  the 
payment  of  the  debt  secured  thereby.  To  per- 
mit hiiu  now  to  take  advantage  of  his  own 
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error  oe  omission  In  not.  In  fact,  execntlng  it 
In  the  presence  of  subscribing  witnesses,  if 
such  witnesses  were  absolutely  necessary  to 
Its  binding  efficacy  upon  him,  when  the  In- 
Btrament,  upon  Its  face,  purported,  at  its  de- 
livery, to  have  been  duly  witnessed  and  ac- 
knowledged for  record,  in  the  absence  of 
proof  showing  knowledge  to  the  contrary  by 
the  bank,  would  be  to  allow  him  to  perpetrate 
a  fraud  upon  the  1!>ank,  which  has  acted  upon 
the  representation  involved  in  the  delivery  by 
him  of  an  instrument  executed  by  him,  hav- 
ing all  the  appearance  of  a  formally  wit- 
nessed and  acknowledged  document  4  Jac. 
Fish.  Dig.  tit  "Eqaltable  Estoppel,"  4744; 
Herm.  Estop,  c.  12,  p.  834;  2  Pom.  Eq.  Jar.  S 
804,  note  1. 

It  becomes  unnecessary  to  pass  directly 
upon  the  rulings  of  the  «mrt  bdow  upon  the 
pleadings  in  the  cause. 

The  decree  of  the  court  dismissing  the  com- 
plainants' bill  is  reversed,  with  directions 
to  enter  a  decree  in  favor  of  the  complain- 
ants, as  prayed  for  in  their  bin,  for  the  sum 
of  $5,000,  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum  from  the  4th  day 
of  March,  A.  D.  1884,  and  the  costs  of  the 
proceeding,  but  without  any  allowance  for 
attorney's  fees  for  the  foreclosure  of  the 
mortgaga 


(tS  FU.  897) 

ST.  JOHNS  4  H.  R.  00.  T.  SHALLET. 

(Supreme  Coml  of  Florida.    Feb.  13,  1894.) 

Railroad  Compasies — Fires  — Fleadinob— Inds- 
pbndentComtractob— Reference— Pkactice. 

1.  Where  a  plea  of  the  -general  issue  la  inter- 
posed, requiring  nothing  more  than  a  joinder  of 
issue  or  similiter  to  make  the  issue  complete, 
and  a  full  and  final  trial  is  had  npon  the  merits 
of  the  controversy  embraced  in  the  declaratlMi 
and  plea,  without  any  notice  being  taken  of 
the  aosence  of  such  similiter,  and  without  any 
protest  or  objection  to  the  trial  because  of  its 
absence,  then  its  absence  is  not  ground  for  ar- 
rest of  judgment  or  for  reversal. 

2.  Where  an  independent  contractor  is  em- 
ployed to  accomplish  a  certain  work,  and, 
through  his  or  his  servants'  negligent  perform- 
ance of  it,  damage  results  to  a  third  person, 
such  contractor,  and  not  his  employer,  is  re- 
sponsible to  the  injured  party,  provided  sndi 
contractor,  in  the  performance  of  the  work,  or 
in  the  mode  and  manner  of  doing  it,  is  not 
subject  to  the  direction  or  control  of  the  em- 
ployer; but  where  the  employer  has  the  right 
to  direct  or  control  the  performance  of  the  work, 
or  the  mode  and  manner  of  its  accomplishment, 
then  he  is  liable.  Whether  this  general  rule  ia 
applicable  or  not  to  the  operations  attendant  up- 
on the  construction  of  railroads  under  legis- 
lative grants  not  decided. 

8.  Where  c<Hnmon  laborers  are  employed 
and  paid  directly  by  a  railroad  company  for 
the  work  of  grading  its  roadbed,  such  work 
being  taken  in  sections  and  paid  for  by  the  ca- 
ble yard,  and  snch  laborers  are  subject  to  the 
direction  of  the  company's  chief  engineer  or  of 
its  foreman  in  the  mode  and  manner  of  doing 
tilie  work,  thdr  pay  depending  npon  the  work 
being  done  according  to  directions,  and  thqr 
bring  subject  to  discharge  when  the  work  is 
delayed  or  Imperfectly  done,  held,  that  such 
laborers  are  not  independent  contractors,  but 
are  the  servants  of  the  railroad  company  «n- 


ploylng  them,  and  that  snch  company  is  UaUe 
for  the  damage  resulting  to  the  property  ot  a 
third  p«tK>n  from  fire  nei^igently  started  by 
such  laborers  in  the  performance  of  the  com- 
pany's work. 

4.  The  object  of  the  statute  (section  4,  p. 
858,  McClell.  Dig.)  in  requiring  a  referee,  be- 
fore whom  a  cause  ia  tried,  to  give  notice  to  the 
respective  parties  of  the  filing  of  his  findings 
and  judgment  in  the  clerk's  office^,  was  to  afford 
the  parties  an  opportnnity,  withm  the  10  days 
limited  for  that  purpose,  of  making  motions  for 
arrest  of  judgment  or  for  new  trial.  Where 
the  record  on  appeal  shows  that  a  motion  for 
new  trial  was  in  fact  made  before  a  referee 
within  the  time  limited  for  such  motions,  held. 
thar  the  presentation  of  snch  motion  is,  of 
itself,  evidience  that  the  party  making  it  did 
have  notice  of  the  filing  by  the  referee  of  his 
findings  and  judgment,  and  that  the  absence 
from  the  recwd  of  any  written  paper  evidencing 
such  notice  was  thereby  snppUed. 

(SyUabni  by  the  Court) 

Appeal  from  circuit  court,  Putnam  county; 
J.  J.  Flnley,  Judge. 

Action  by  Andrew  Shalley  against  the  St 
Johns  &  Halifax  Railroad  Ckjmpany  to  re- 
cover damages  resulting  from  fires  alleged  to 
have  been  set  by  defendant  Plaintiff  bad 
Judgment,  and  defendant  appeals.    AlUrmed. 

Oalhonn,  Gillis  &  De  Witt,  for  i^tpdlant 
King  &  Kins,  for  appdleei 

TAYLOR,  J.  Andrew  Shalley,  the' appellee, 
sued  the  appellant  railroad  company  for  the 
reoovery  of  damages  for  the  destruction  of 
his  houses,  fences,  orange  trees,  and  other 
property  by  fire  carelessly  allowed  to  escape 
upon  his  premises  by  laborers  engaged  in  the 
constructian  of  the  defendant's  railroad.  The 
cause  waa  rtf nrred  for  trial  to  a  referee,  who 
rendoed  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $1,805,  besides  the  costs, 
taxed  at  $81.94.  From  this  Judgment  the  ap- 
peal is  taken. 

The  errors  assigned  are  as  follows:  (1) 
The  referee  erred  In  proceeding  with  the 
trial  of  said  cause  when  the  same  was  not 
at  issue,  no  replication  to  the  defendant's 
plea,  havlntr  been  filed  by  the  plaintiff.  (2) 
That  the  referee  erred  in  refodng  to  admit  ev- 
idence on  behalf  of  the  defendant,  and  in  ad- 
mitting evidence  on  the  part  of  plaintiff  that 
was  inadmissible,  and  objected  to  by  defend- 
ant (8)  'llie  refa-ee  erred  in  refusing  the 
defendant's  motion  for  new  trial  upon  the 
grounds— First,  that  the  Judgment  was  ex- 
cessive; second,  that  the  Judgmoit  was  con- 
trary to  the  law  and  the  evidence,  and  was 
not  supported  thereby.  (4)  That  the  referee 
erred  In  falling  to  file  in  the  record  In  the 
clerk's  office  of  Putnam  county  any  paper 
showing  notice  to  the  defendant  of  the  filing 
of  his  finrtingM  and  Judgment  In  said  cause. 

As  to  the  first  of  these  assignments,  we 
find  that  the  only  plea  filed  by  the  defoid- 
ant  was  that  of  the  general  Issuer  or  "Not 
guilty;"  and  no  notice  appears  from  the  rec 
ord  to  have  been  taken  by  either  of  the  pai^ 
ties  at  the  trial  of  the  absence  of  a  similiter, 
bat  the  defendant  seems  to  have  voluntarily 
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gone  Into  die  trial  wltlioat  It,  and  without 
protest  or  objection  because  of  Its  absence. 
Under  these  drcomstances,  the  mere  absence 
of  a  Blmlllrer  to  a  plea  of  the  general  issue 
is  not  ground  for  arrest  of  Judgment,  os  for 
reversal,  after  a  final  trial,  and  Judgment  up- 
on the  merits  of  the  matter  embraced  in  the 
declaration  and  plea.  Hullng  y.  Bank,  19 
Fla.  696;  Uvingston  t.  Anderson.  30  Fla. 
U7,  U  South.  270. 

The  second  error  assigned  above  is  entirely 
too  general  and  indefinite  to  be  considered, 
as  it  does  not  point  out  or  specify  what  evi- 
dence. If  any,  was  offered  for  the  defendant 
and  rejected  by  the  referee,  nor  any  that  was 
admitted  for  the  plaintiff  over  the  defend- 
ant's objection.  Neither  does  the  appellant, 
in  its  brief,  point  out  or  specify  the  errors 
contended  for  in  this  respect  Because  ot 
the  latter  fact,  we  treat  the  second  assign- 
ment as  liaving  been  abandoned. 

The  third  assignment  of  error  presents  the 
real  point  in  controversy  between  the  par- 
ties. So  the  facts  In  proof,  under  the  law 
applicable  thereto,  sustain  the  Judgment  ren- 
dered? Tlie  plaintiff's  declaration  alleges 
that  the  defendant  railroad  company,  a  cor- 
poration organized  and  existing  under  the 
laws  of  Florida,  by  its  agents'  and  servants 
acting  under  the  orders,  direction,  and  con- 
trol of  the  defendant,  on  the  30th  day  of 
January,  ISSS,  broke  and  entered  the  dose 
of  the  plaintiff  situated  in  Putnam  county, 
and  then  and  there,  by  the  carelessness  and 
negligence  of  its  said  agents  and  servants, 
trampled  upon  and  set  fire  to  the  grass  and 
other  combustible  matter  on  and  In  said 
dose,  and  burned  and  destroyed  60  orange 
trees  growing  therein,  of  the  value  of  $900; 
a  dwelling  house,  of  the  value  of  $300;  a 
kitchen,  of  the  value  of  $150;  a  stable,  of 
the  value  of  $150;  3  tons  of  hay,  of  the  value 
of  $60;  1  ton  of  fertilizer,  of  the  value  of 
$40;  1  stove,  of  the  value  of  $20;  1  bedstead, 
of  the  value  of  $10;  3  pairs  of  blankets,  of 
the  value  of  $15;  lot  of  pillows  and  sheets, 
20  in  numb^,  of  the  value  of  $10;  2  tmnlis, 
of  the  value  of  $15;  lot  of  clothing,  of  the 
value  of  $40;  1  harrow,  of  the  value  of  $10; 
2  plows,  of  the  value  of  $15;  600  feet  of 
fencing,  of  the  value  of  $20,— of  the  property 
of  plaintiff,  situated  and  being  In  and  upon 
said  close.  There  is  some  slight  conflict  In 
the  evidence  aa  to  whether  the  fire  was 
started  by  the  defendant's  laborers  engaged 
in  cleaning  up  its  right  of  way,  or  by  those 
engaged  for  the  defendant  in  the  work  of 
grading  its  roadbed;  but  we  are  satisfied 
that  the  preponderance  of  the  evidence  es- 
tablishes the  fact  that  the  origin  of  the  fire 
was  from  three  stumps  In  the  defendant's 
right  of  way  adjacent  to  the  premises  of  the 
plaintiff,  that  were  set  on  fire,  for  the  pur- 
pose of  getting  rid  of  them,  by  the  Ialx)rers 
employed  in  the  work  of  grading.  The 
proof  Is  that  it  was  a  very  dry  season;  that 
the  stumps  so  set  on  fire  stood  very  near  to, 
or  witliin  20  feet  of,  the  gate  and  fence  in- 


dodng  tdalntlff's  premises,  in  and  along 
which  there  was  standing  a  large  quantity 
of  dry  and  inflammable  sedge  grass  and 
weeds  that  extended  through  and  among  a 
grove  of  'bearing  orange  trees  up  to  the 
houses;  that  the  wind  was  quite  high  at  the 
time;  and  that  after  the  ignition  of  the  grass 
and  weeds  therein,  outside  of.  and  along  the 
plaintiff's  indosure,  from  the  fire  in  the 
Btiunps,  it  soon  spread  to  and  destroyed  the 
buildings  and  other  property  as  charged. 
The  defendant  railroad  company  endeavors 
to  sliift  the  responsibility  for  this  careless 
handling  of  fire  about  the  plaintiff's  prem- 
ises, by  which  his  property  was  destroyed, 
upon  the  laborers  engaged  in  grading  its 
road,  who  started  the  fire,  upon  the  ground 
that  they  did  not  at  the  time  occupy  the 
relation  towards  defendant  of  either  serv- 
ants or  agents,  but  that  they  were  independ- 
ent contractors  engaged  In  carrying  out  a 
contract  by  which  they  undertook  to  do  the 
grading  of  certain  {tarts  or  sections  of  such 
road,  entirely  independent  of  any  supervi- 
sion or  control  in  Its  performance  on  the 
part  of  defendant;  and  that  the  relationship 
between  said  lal>orers  and  the  defendant 
was  that  of  contractor  and  contractee;  and 
that,  therefore,  the  defendant  is  not  liable 
for  the  injury  done  by  such  contractors 
through  their  careless  performance  of  their 
contract 

The  law  seems  to  be  well  settled,  not  only 
by  our  own  court,  but  generally  by  the 
American  courts,  that  where  a  contractor  is 
employed  to  accomplish  a  certain  work,  and, 
through  Ills  or  his  servants'  negligent  or 
cardess  performance  of  It,,  damage  results 
to  a  third  person,  such  contractor,  and  not 
bis  employer,  is  responsible  to  the  injured 
party,  provided  such  contractor,  in  the  per- 
formance of  the  work,  or  in  the  mode  and 
manner  of  doing  It,  is  not  subject  to  the  di- 
rection or  control  of  the  employer.  Where 
the  emi^oyer  has  the  right  to  direct  or  con- 
trol the  performance  of  the  worlc,  or  the 
mode  and  manner  of  Its  accompllslmjent, 
then,  in  such  case,  he  is  liable.  Mumby  v. 
Bowden,  25  Fla.  454,  6  South.  453;  Wood, 
Mast  &  Serv.  S|  314,  315,  and  citations. 
Whether  this  general  rule  is  applicable  to 
the  operations  attendant  upon  the  construc- 
tion of  railways  under  legislative  grants  or 
not  we  do  not  now  decide;  but  we  do  not 
think,  however,  that  the  proofs  in  this  case 
sustain  the  contention  of  the  appellant  that 
the  laborers  whose  cardessness  produced  the 
injury  here  were  independent  contractors, 
and  not  subject  to  its  direction  or  control  in 
the  performance  of  its  work.  The  proof 
shows  that  these  graders  were  employed  di- 
rectly by  the  railroad  company,  and  were 
paid  by  the  company  at  the  rate  of  so  much 
per  cubic  yard  of  earth  removed,  and  an 
agreed  price  for  all  stumps  removed.  The 
graders  were  common  laborers,  and  the  de- 
fendant company  seems  to  have  been  carry- 
ing on  the  general  work  of  constructing  its 


Digitized  by 


Google 


892 


SOUTHERN  REPOIlTEB,VoL.  14. 


(Fla. 


road  within  Itself,  and  not,  as  Is  often  cus- 
tomary, tbrough  the  instrumentality  of  an 
Independent  contractor  for  the  various 
branches  of  Its  woriL  Its  witness  C.  E. 
Knight,  who  was  its  engineer,  as  he  says, 
"in  charge"  of  the  extension  of  the  road  to 
Palatka,  undertakes  in  his  evidence  to  rep- 
resent these  graders  as  being  Independent 
contractors;  but  he  testified  that  theh-  work 
was  staked  out  for  ::hem  by  the  engineer  in 
sections,  and  the  "yardage"  computed,  and 
that  then  a  "foreman"  let  out  the  sections 
to  those  who  applied  for  the  grading  of 
them;  and  that  the  next  duty  of  the  fore- 
man was  to  accept  or  reject  the  work  upon 
its  completion,  and.  In  case  of  doubt  as  to 
whether  the  work  was  well  done,  he  called 
on  the  engineer  for  the  levels  necessary  to 
determine  the  doubt  as  to  whether  the  grad- 
er has  "properly  and  faithfully,  and  In  ac- 
cordance with  his  contract,  done  his  woA." 
He  testified,  further,  that  the  foreman  had 
the  right  to  take  the  work  away  from  them 
when,  for  any  cause,  they  neglected  to  per- 
form It  within  a  reasonable  time,  and  to  re- 
let any  uncompleted  portion,  paying  pro  rata 
for  the  part  performed;  and  that,  whenever 
the  foreman's  attention  was  called  to  any 
specific  violation  of  the  "contract,"  he  bad 
the  right  to  annul  the  contract,  or  to  compel 
the  grader  to  do  the  work  as  be  had  con- 
tracted to  do'  it;  and  that  the  foreman 
pointed  out  to  the  grader  the  "amount  and 
nature"  of  the  work,  directing  him  as  to  the 
width  and  height  of  the  embankment,  and 
where  the  earth  was  to  be  taken  from,  etc. 
In  other  words,  what  this  witness  termed 
the  "stipulations  of  the  contract"  with  the 
graders  were  evidently  nothing  more  than 
directions  from  the  foreman  and  engineer 
to  the  graders  as  to  the  mode  and  manner 
of  doing  thehr  work;  and,  if  it  was  not  done 
in  accordance  with  those  dhrectlons,  the 
grader  was  forced  to  comply  with  them,  or 
else  be  dismissed  without  pay  for  the  uncom- 
pleted or  Imperfect  work.  Under  these  cir- 
cumstances, we  think  that  these  graders. 
Instead  of  being  independent  contractors  In 
the  sense  that  would  relieve  the  employer 
company  from  responsibility  for  their  negli- 
gence, are  sunk  to  the  level  of  ordinary  la- 
boring servants  to  the  company  who  was 
their  master,  and  that  the  company  was 
properly  held  to  be  liable  for  the  damage  re- 
sulting from  their  negligence  In  the  perform- 
ance of  the  work  they  were  put  by  the  com- 
pany to  perform  for  its  use  and  benefit 
'  There  Is  no  merit  In  the  contention  of  the 
appellant  that  the  amount  of  the  referee's 
finding  was  excessive.  The  proof  as  to  the 
value  of  the  property  destroyed  not  only  sus- 
tains the  amount  of  the  damage  found 
against  the  appellant,  but  was  sufficient  to 
have  prevented  a  reversal  at  our  hands  upon 
the  gronnd  of  excesslveness  had  the  finding 
been  even  greater  than  it  Is. 

The  fourth  assignment  of  error,  to  the  ef- 
fect that  no  paper  was  filed  by  the  referee 


In  tlie  clerk's  office  showing  that  notice  was 
given  to  the  defendant  of  the  filing  of  his 
findings  in  the  cause,  cannot  avail  the  appel- 
lant under  the  facts  presented  by  the  record. 
Section  4,  p.  858,  McClel.  Die.,  In  force  at 
the  time  of  the  filing  of  the  judgment  here- 
in by  the  referee,  provided  that  the  referee 
should  give  notice  to  the  respective  parties, 
their  agents  or  attorneys,  of  the  filing  of 
his  findings  and  judgment  in  the  cleiit's  of- 
fice, and  that  unless  a  motion  in  arrest,  or 
for  new  trial,  or  for  reformation  or  altera- 
tion of  the  judgment,  was  made  in  writing 
within  10  days  after  the  giving  of  such  no- 
tice, such  Judgment  stood  confinqed  as  the 
judgment  of  the  circuit  court  The  purpose 
of  the  statute  in  requiring  the  referee  to  give 
this  notice  was  to  afford  the  parties  an  op- 
portunity, within  the  10  days  limited  for 
that  purpose,  to  make  the  motions  for  arrest 
of  Judgment  for  a  new  trial,  or  for  reforma- 
tion, modification,  etc  The  complaint  of 
the  appellant  Is  not  that  It  did  not  have  this 
notice,  but  that  there  Is  no  proper  written 
evidence  that  it  had  It  The  fact  aa  dis- 
closed by  the  record,  that  its  attorneys,  with- 
in the  time  allowed  therefor  by  the  statute, 
did  make  a  motion  before  the  referee  to  set 
aside  the  judgment  rendered  and  filed  by 
him,  and  for  a  new  trial,  shows  as  conclu- 
slvdy  that  they  did  have  notice  of  the  filing 
of  such  judgment  as  though  the  evidence  of 
such  notice,  and  of  Its  service  upon  them, 
were  before  us  In  the  shape  of  a  forma) 
writing  to  that  eftect.  It  will  be  well  to  ob- 
serve that  by  paragraph  7  of  section  1231  of 
the  Revised  Statutes  the  referee  is  now  re- 
quired, as  soon  as  he  arrives  at  a  judgment, 
to  give  notice  th^eof  In  writing  to  both 
parties. 

Finding  no  error  in  the  record,  the  judg- 
ment appealed  from  is  affirmed. 


(SB  Fla.   406) 
ST.  JOHNS  A  H.  R.  00.  v.  R'ANSOM. 

(Supreme  Court  of  Florida.    March  1,  1894.) 

Railroad  CJompanibs— Fi'rbs  — Nboi.ioescb— Com- 
BfSTiBLE  Matter  ok  Rioht  of  Wat  —  Plbad- 
1N08 — Practiob. 

1.  Where  a  defendant  interposes  the  plea 
of  the  general  issue,  that  requires  nothing  more 
than  a  joinder  of  issue  thereon  or  the  general 
similiter  to  make  the  issue  complete,  and  goes 
into  and  tiirough  a  full  and  final  trial  of  the 
merits  of  the  controversy  embraced  in  the  dec- 
laration and  plea,  without  noticing  the  absence 
of  such  similiter,  and  without  protest  or  objec- 
tion to  the  trial  because  of  its  absence,  he  can- 
not afterwards  avail  himself  of  the  absence  of 
such  similiter  as  ground  either  for  arrest  of 
judgment  or  for  reversal  upon  appeal. 

2.  While  it  is  not  negligence  pier  se  In  a 
railroad  company  to  allow  combustible  matter 
to  accumulate  or  remain  upon  its  roadbed  and 
right  of  way,  yet  it  may  become  negligence 
when  talcen  in  connection  with  other  circum- 
stances that  render  its  presence  there  a  canse  of 
damage  to  others.  Where  it  is  apparent  that 
damage  would  result  to  the  adjacent  property 
of  others  in  the  event  of  a  fire  started  anywhere 
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ftlong  a  raOwar  company's  abatdn^  roadbed, 
then  it  becomes  such  company's  duty  to  render 
the  chance  escape  there  of  fire  from  its  en- 
gines leas  hazardous  by  keeping  its  roadbed  and 
right  of  way  clear  of  fire-feeding  debris.  The 
principle  of  the  rule  that  "the  degree  of  care 
required  to  be  used  In  any  given  case  to  avoid 
the  imputation  of  negligence  must  be  according 
to  the  circumstances,  or  in  proportion  to  the 
danger, — such  care  as  is  ordinarily  sufficient,  un- 
der similar  circumstances,  to  avoid  danger  and 
to  secure  safety," — hdd  to  be  applicable  to  the 
duty  of  a  railroad  company  in  keeping  its  right 
of  way  free  of  combustible  matter. 

3.  Where  the  accumulation  of  combustible 
matter  permitted  by  a  railroad  company  to  re- 
main upon  its  roadbed  and  right  of  way  is  of 
such  character  as  to  render  the  small  sparks 
that  inevitably  escape  from  its  locomotives, 
despite  the  most  careful  use  of  the  best-known 
and  most  approved  appliances  in  ccxnmon  usp 
for  the  arrest  of  sparks,  themselves  a  source  of 
danger  and  a  constant  menace  to  the  adjacent 
property  of  others,  then  it  is  such  company's 
duty  to  remove  such  matter,  and  keep  its  road- 
bed and  right  of  way  free  thereof,  and  it  is 
liable  for  its  neglect  of  such  duty  when  it  re- 
sults in  damage  to  others. 

4.  Where  a  party  against  whom  a  referee 
has  rendered  judgment  makes  a  motion  to  set 
aside  the  judgment  found,  and  for  a  new  trial, 
within  the  10  days  limited  by  law  for  making 
such  motions,  the  fact  that  there  is  no  written 
notice  to  the  parties  on  file  from  the  referee  of 
his  findings  and  judgment  In  the  clerk's  office 
will  not  avail  such  moving  party  as  a  ground  for 
reversal  upon  appeal;  the  fact  that  he  made  the 
motion  for  new  trial  within  the  limited  time 
being  of  itself  evidence  that  he  had  notice  of 
the  filing  of  such  judgment,  and  that  the  pur- 
pose of  the  statute  to  aSord  him  an  opportnni^ 
for  making  such  motion  has  been  accomplished. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Pntnam  county; 
J.  J.  Plnley,  Jndge. 

Action  by  Frances  Ransom  against  the  St. 
Johns  &  Haltfaz  Railroad  Company  to  re- 
cOTer  damages  resulting  from  fires  set  by 
defendant  PlalntitF  had  Judgment,  and  de- 
fendant appeals.    Affirmed. 

Oalhonn,  GlUls  &  X>e  Witt,  for  appellant 
sang  &  King,  for  appeUee. 

TATLOR,  J.  The  appellee  (plaintlfr  be- 
low) sued  the  appellant  In  case  for  damages 
for  the  destruction  of  her  property,  consist- 
ing of  fencing,  a  barn,  orange  trees,  and 
standing  timber,  etc.,  by  fire  set  out  by  one 
of  appellant's  locomotives  on  its  right  of 
way  adjacent  to  plaintUTs  premises.  The 
cause  was  referred  to,  and  tried  before,  a 
referee,  and  resulted  in  a  judgment  in  faror 
of  the  plaintlu  for  the  sum  of  |2,000,  be- 
sides the  costs,  amounting  to  $238.08,  and 
from  this  judgment  the  defoidant  below  ap- 
peals. The  wrors  assigned  are  as  follows: 
(1)  Proceeding  with  the  trial  of  the  cause 
when  It  was  not  at  issue,  no  similiter  to  the 
defendant's  plea  of  the  gMieral  Issue  having 
been  filed.  (2)  Refusing  to  admit  evidence 
on  behalf  of  the  defendant  that  was  admissi- 
ble^ and  in  admitting  evidence  for  the  plaintiff 
that  was  inadmissible,  and  objected  to  by 
defendant  (3)  The  refusal  to  set  aside  Uie 
findings  and  Judgment,  and  to  grant  the  de- 
fendant's motion  for  a  new  trial  applied  for 


upon  the  grounds  (a)  that  flie  Judgment  was 
excessive;  (b)  that  it  was  contrary  to  law, 
and  contrary  to  the  evidence,  and  was  not 
supported  thereby.  (4)  In  the  referee's  fail- 
ing to  file.  In  the  record  in  the  Clerk's  office 
of  Putnam  county,  any  paper  showing  no- 
tice to  defendant  of  the  filing  of  bis  findings 
and  Judgment  in  the  cause. 

As  to  the  first  of  these  assignments,  we 
find  that  the  only  plea  Interposed  by  the  de- 
fendant was  that  of  the  general  issue  or  "not 
guilty,"  concluding  to  the  contrary.  All  that 
was  necessary  to  make  the  Issue  complete 
was  a  general  similiter.  None  was  filed  by 
the  plaintiff;  but  no  notice  was  taken  by  any 
one  of  its  absence,  and  all  parties  voluntarily 
went  to  trial  without  it,  and  without  protest 
or  objection  because  of  its  absence.  Under 
these  circumstances,  the  failure  to  file  it  is 
not  such  an  error  as  will  warrant  a  reversal 
of  the  judgment  upon  appeal,  after  a  full  and 
complete  trial  of  the  merits  of  the  contro- 
versy between  the  parties,  as  contained  in 
the  declaration  and  plea.  Railroad  Co.  v. 
Shalley  (decided  at  the  present  term)  14 
South.  890,  and  othra-  cases  therein  cited. 

The  second  error  assigned  is  entirely  too 
general  and  indefinite  to  be  considered.  In 
it  we  are  not  directed  to  any  particular  piece 
of  evidence  that  was  offered  by  the  defend- 
ant and  rejected  by  the  referee,  nor  to  any 
admitted  erroneously  on  behalf  of  the  plain- 
tiff over  the  defendant's  objection.  Neither 
in  the  briefs  of  the  appellant  are  we  cited  to 
any  particular  Instance  of  the  admission  or 
rejection  of  evidence  by  the  referee,  to  which 
this  assignment  would  apply.  We  therefore 
treat  the  second  assignment  as  abandoned. 
Railroad  Co.  v.  Shall^,  supra. 

The  refusal  to  grant  the  defendant's  mo- 
tion for  a  new  trial  upon  the  ground  that  thc^ 
judgment  was  contrary  to  law  and  con- 
trary to  the  evldoice  involves  considera- 
tion of  the  evidence  in  the  cause.  The 
declaration  alleges,  in  substance,  that  prior 
to  the  23d  day  of  March,  1888,  the  plain- 
tiff granted  to  the  defendant  railway  com- 
pany a  strip  of  land  for  its  roadway,  30 
feet  In  width  and  1,300  feet  in  length,  upon 
which  the  defendant  constructed  its  road. 
That,  when  the  defendant  cleared  and  pre- 
pared the  ground  so  granted  for  Its  railroad 
track.  It  cut  off  and  dug  up  the  weeds,  grass, 
shrubs,  and  other  vegetable  matter  growing 
thereon,  and  carelessly  and  negligentiy  al- 
lowed the  same  to  remain  upon  said  right  of 
way,  pUed  and  heaped  up  in  large  quantities 
upon  and  near  the  said  track,  and  upon  and 
over  the  whole  of  said  granted  right  of  way 
adjoining  the  plaintiff's  land,  and  allowed 
the  same  to  remain  there  for  a  long  time, 
imtll  it  became  dry  and  combustible;  and 
that  while  it  was  in  this  condition  it  was 
set  on  fire  by  sparks  from  a  locomotive  of 
the  defendant,  while  passing  over  Its  said 
track,  on  the  23d  day  of  March,  1888.  That 
said  fire  communicated  to  vegetation  growing 
upon  the  adjacent  land  of  the  plaintiff,  and 
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•pread  over  a  large  part  of  h&e  land,  bomlng 
and  destroying  her  property,  as  follows: 

60  orange  trees,  of  the  Talne  of $   830 

1  barn,  of  the  value  of 200 

L740  feet  of  fence,  of  the  value  of 800 

The  soil  on  25  acres  of  rich,  undeared 
land,  and  the  forest  growth  of  trees 

thereon,  of  the  valne  of 1,600 

The  forest  trees  upon  3  acres  of  land, 
that  served  as  a  protection  from  the 
cold  to  her  oranse  grove,  warQi 1,000 

^,830 

—That  the  said  destruction  and  loss  of  prop- 
erty to  her  was  caused  by  the  carelessness, 
negligence,  and  Impropw  conduct  of  the  de- 
fendant in  allowing  the  aforesaid  dry  and 
combustible  matter  to  remain  upon  said  right 
of  way,  and  liable  to  be  set  on  fire  by  sparkji 
from  Its  locomotives.  The  allegation  that  the 
defendant  deposited  the  brush,  grass,  shrubs, 
and  other  vegetable  matter  cleared  from  the 
roadbed,  in  large  quantities,  all  along  its  right 
of  way  adjacent  to  the  premises  of  the  plain- 
tiff, and  allowed  it  to  remain  there  until  It 
became  dry  and  combustible,  is  not  only  am- 
ply sustained  by  the  proofs,  but  no  effort  was 
made  by  the  defendant  to  contradict  it  In 
any  way.  The  proof  further  shows,  without 
conflict,  tbat  at  the  time  of  the  fire  it  was 
a  very  dry  season,  and  that  a  high  wind  wss 
blowing  from  the  northeast  towards  the 
plaintiff's  lands  from  the  railroad,  that  ran 
in  an  easterly  and  westerly  direction  along 
the  northern  boundary  of  the  plaintiff's  landa 
Two  witnesses  for  the  plaintiff,  who  were  at 
work  on  her  land  at  the  time  of  the  fire,  In 
plain  view  of  the  raUroad  and  the  defend- 
ant's passing  train,  and  of  two  small  shanties 
located  near  the  railroad,  on  the  northeast 
comer  of  the  plaintiff's  land,  swear  that  they 
saw  the  defendant's  train,  drawn  by  a  loco- 
motive, go  by  towards  Palatka  between  10 
and  11  o'clock  in  the  morning;  that  there  was 
no  fire  anywhere  about  the  plaintiff's  land, 
nor  in  the  neighborhood  of  the  two  shanties, 
priOT  to  the  passage  of  the  train,  but  that  in 
a  very  short  time  after  the  passage  of  the 
train— within  a  minute  or  two  after— they 
saw  the  fire  start  up  in  a  pile  of  brush  on  the 
right  of  way  on  the  side  next  to  plaintiff's 
land;  that  they  Immediately  went  to  it  to  try 
to  put  it  out,  but  could  not  do  so,  although 
a  good  many  others  came  to  their  help,  be- 
cause of  the  high  wind  blowing,  and  the  dry- 
ness of  the  season,  and  the  large  accumula- 
tion of  dry,  combustible  -  material  piled  up 
along  the  defendant's  roadway;  that  it  burn- 
ed over  plaintiff's  land,  destroying  the  prop- 
erty as  alleged,  and  set  the  dwelling  hotise  of 
the  plaintiff  on  fire,  but  they  succeeded  in 
putting  it  out  and  saving  it  These  two  wit- 
nesses, and  still  another  witness  for  the  plain- 
tiff, swear  positively  that  the  fire  started  on 
or  near  the  defendant's  right  of  way  very 
shortly  after  the  train  passed,  and  that  the 
point  of  its  beginning  was  some  distance 
west  of  whore  the  two  shanties  stood,  and 
tbat  there  was  no  fire  at  all.  anywhoe  in 


sight,  until  after  the  train  went  by;  that  If 
there  had  been  any  fire,  prior  to  the  passage 
of  the  train,  anywhere  to  the  south  or  south- 
west of  the  two  shanties,  they  were  in  plain 
view  of  the  location,  and  would  have  seen 
it,  but  that  there  was  none  until  that  which 
broke  out,  west  of  the  shanties  on  the  de- 
fendant's right  of  way,  immediately  after  the 
defendant's  train  went  by.  The  two  witness- 
es whose  testimony  Is  first  alluded  to  also 
swear  that  no  one  was  about  the  shanties,  or 
along  the  defendant's  railroad,  or  anywhere 
about  the  plaintiffs  lands,  who  could  have 
started  the  fire  prior  or  subsequent  to  the 
passing  of  the  train;  that.  If  there  bad  been, 
they  were  in  position  to  have  seen,  and  would 
have  seen,  them.  On  the  other  band,  two 
witnesses  for  the  defendant,  who  were  In 
its  employ  on  the  train  alleged  to  have  start- 
ed the  fire,  swear  that  they  were  on  the  train, 
and  that  before  the  train  reached  the  plain- 
tiff's land  they  saw  a  fire  in  the  woods  on 
the  plalnttfTs  land,  some  distance  from  the 
railroad,  to  the  southwest  of  the  two  shan- 
ties. In  the  northeast  comer  of  plaintiff's 
land;  that  it  was  burning  fiercely  before  a 
northeast  wind  when  their  train  first  came 
in  sight,  and  rapidly  spreading  to  the  south 
and  southwest  over  plaintiff's  premises.  This 
confilct  in  the  evidence  as  to  the  origin  of  the 
fire  has  been  settied  by  the  referee  in  favor 
of  the  truth  of  the  matter  being  on  the  side 
of  the  plalntifiTs  witnesses,  and  we  are  bound 
by  that  finding  as  to  the  facts;  and  from 
those  facts  we  think  the  referee  was  Justified 
In  concluding  that  the  fire  had  its  origin  in 
the  passing  train.  The  defendant  undertakes 
to  avoid  the  responsibility  for  the  damage 
done,  upon  the  ground  that  its  engine  was  in 
perfect  order,  fitted  with  the  best  device  for 
arresting  sparks  in  common  use,  and  with 
perfect  ashpans,  etc.,  and  that  it  was  care- 
fully handled  by  a  skilled  and  competent  en- 
gineer, and  to  this  effect  its  proof  Is  ample 
and  uncontradicted;  but  these  same  witness- 
es testify  that,  despite  the  use  of  the  best 
known  and  most  perfect  devices  for  prevent- 
ing the  escape  of  sparks,  some  sparks  win 
escape,  notwithstanding  the  utmost  care. 

The  gist  of  the  charge  of  carelessness  and 
negligence  against  the  defendant  in  the  plain- 
tiff's dedaration  is  that  it  deposited  the 
brush  and  debris  taken  from  its  roadbed  all 
along  on  its  right  of  way  adjoining  the  plaln- 
tifTs  land,  and  carelessly  allowed  it  to  re- 
main there  until  it  became  dry  and  combus- 
tible; and  the  proof,  as  found  by  the  referee, 
shows  that  the  fire  started  in  this  brush  and 
debris.  The  uncontradicted  proof  shows,  fur- 
ther, that  this  deposit  of  combustible  matter 
became  so  threateningly  dangerous  that  the 
plaintiff  and  her  hired  laborers  habitually 
watched  each  passing  train  over  defendant's 
rood  for  fear  of  its  starting  a  fire;  and 
two  of  the  plaintiff's  witnesses  were  engaged 
tn  grubbing  out  a  fire  break  on  plaintiff's 
land,  parallel  with  defendant's  road,  at  the 
time  this  fire  started;  and  that  the  plaintiff. 
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In  person,  some  time  before,  pointed  ont  to 
the  company's  chief  engines  the  dangerous 
manner  In  which  combustible  debris  was 
Idled  np  along  Its  roadway,  end  requested 
falm  and  another  employe  of  the  company  to 
have  It  removed;  besides  whlcb  she  wrote  to 
the  company  itself,  calling  Its  attentl(»i:  to 
It,  and  reijaestlng  its  removaL  The  weight 
of  the  authorities  agree  that,  while  it  is  not 
negligence  per  se  In  a  railroad  company  to 
allow  combustible  matter  to  accumulate  or 
remain  upon  its  right  of  way,  stUl  It  may  be- 
come negligence^  when  taken  In  connection 
with  other  drcomstances  that  render  its 
presence  there  a  cause  of  damage  to  others; 
and  the  facts  of  this  case  illustrate  the  prin- 
ciple of  the  rule.  The  proof  Is  that  the  plaln< 
tUTs  adjacent  woodland  had  not  been  burned 
over  for  many  years,  and  that  consequently, 
there  was  a  large  accumulation  of  leaves  and 
decaying  vegetable  mold  thereon  that  was 
highly  combustible  In  dry  seasons,  and  that 
it  would  quickly  communicate  a  flre  started 
therein  near  the  defendant's  roadbed  to  her 
Improved  premises.  To  this  condition  of  af- 
fairs she  repeatedly  called  the  company's  at- 
tention. Under  these  circumstances,  owing  to 
the  apparent  damage  that  would  result  to  the 
plaintiff's  premises  in  the  event  of  a  fire  any- 
where along  the  defendant's  abutting  road- 
way, it  became  the  defendant's  duty  to  render 
the  chance  escape  there  of  flre  from  its  engines 
less  hazardous  by  a  removal  of  the  fire-feed- 
ing debris  along  Its  line;  and,  under  the  cir- 
stances  here.  It  was  negligence  on  its  part  in 
putting  It  there,  and  in  allowing  it  to  remain 
until  such  debris  became,  within  Its^,  the 
fruitful  source  of  the  plalntUTs  injury.  In 
Jacksonville.  T.  &  K.  W.  By.  (3a  v.  Penin- 
sular Land,  T.  &  M.  Ck).,  27  Fla.  1,  157,  9 
South.  661,  we  held  that  "the  degree  of  care 
required  to  be  used  In  any  given  case  to 
avoid  the  imputation  of  negligence  must  be 
according  to  the  drcumstanoes  or  in  proiwr- 
tion  to  the  danger,— such  care  as  is  ordinari- 
ly sufficient,  under  similar  circumstances,  to 
avoid  danger  and  to  secure  safety."  While 
it  may  not  be  negligence  In  the  defendant  to 
permit  accumulations  of  combustible  matter 
along  its  right  of  way  at  points  where  a  flre 
ignited  therein  by  a  ctiance  spark  from  its 
engines  would  produce  no  Injury  to  the  neigh- 
boring property  of  others,  yet,  when  Its  road 
passes  near  to  the  property  of  others  that  la 
so  situated  as  to  be  patmtly  exposed  to  dam- 
age by  a  flre  started  on  or  near  Its  right  of 
way,  it  l>ecomes  its  duty  to  lessen  the  hazard 
there  of  a  flre  from  its  ag«iclee  by  keeping 
Its  right  of  way  dear  of  flre-breedlng  accu- 
mulations;  and,  in  the  event  of  damage  re- 
sulting from  its  neglect  of  tills  duty,  it  is  re- 
sponsible th«'efor.  The  accumulations  of 
combustible  debris,  testified  to  in  iUs  case, 
on  the  defendant's  right  of  way,  were  such 
that  the  small  sparks  that,  the  defendant's 
witnesses  themsdves  testifled,  Inevitably  es- 
caped from  locomotives,  notwithstanding  the 
most  skillful  use  of  Uie  I)est-knowu  appliances 


for  their  prevention,  became  a  source  of  dan- 
ger and  a  constant  menace  to  the  plaintiff's 
property;  and,  undw  the  circumstances,  it 
was  tlie  defendant's  duty  to  guard  against 
that  danger  by  removing  the  accumulated  de- 
bris that  was  the  cause  of  it  The  small 
sparks  that  inevitably  escape  from  an  engine 
when  they  fall  upon  ground  clear  of  com- 
bustible matter  will  not  ordinarily  I>e  produc- 
tive of  mischief,  but  the  same  sparks  depos- 
ited among  dry  grass  and  leaves  I>ecome  as 
effectual  an  origin  of  conflagration  as  the 
larger  cinders  escaping  from  defective  ap-  - 
pilancee.  Perry  v.  Railroad  Co.,  50  CaL  578; 
Troxler  v.  Railroad  Co.,  74  N.  O.  377;  2  Ror. 
B.  R.  791,  792;  Longabaugfa  v.  Railroad  Co., 
9  Nev.  271;  Salmon  y.  Railroad  Co.,  38  N. 
J.  Law,  6;  Railroad  Co.  v.  Mills,  «  m.  407; 
Railway  Co.  v.  Rogers,  76  Va.  443;  Karsen  v. 
Railroad  Co.,  29  Minn.  12,  11  N.  W.  122; 
Jones  V.  Railroad  Co.,  59  Mich.  437.  26  N.  W. 
662;  Railroad  Co.  v.  Medley,  76  Va.  499; 
KeUogg  V.  RaUroad  Co..  26  Wis.  223;  RaU- 
road  Co.  y.  Overman.  110  Ind.  638,  10  N.  B. 
575;  Railroad  Co.  v.  Westover,  4  Neb.  268; 
Railroad  Co.  v.  Salmon,  89  N.  3.  Law,  299; 
Gibbons  v.  Railroad  Co.,  66  Wis.  161,  28  N. 
W.  170;   Kesee  v.  Ralhroad  Co.,  80  Iowa,  78. 

The  objection  that  the  finding  of  the  ref- 
eree Is  excessive  is  without  foundation.  The 
proof  as  to  the  value  of  the  property  destroy- 
ed Is  ample  to  have  sustained  even  a  larger 
recovery. 

The  fourth  and  last  assignment  of  error  Is 
without  merit  The  objection  made  is  not 
that  the  defendant  did  not.  In  fact,  have  no- 
tice of  the  filing  by  the  referee  of  his  find- 
ings and  Judgment  In  the  clerk's  office,  Irat 
that  there  Is  no  paper  evidence  of  such  no- 
tice ffied  with  the  record.  The  object  of  the 
statute  In  requiring  the  referee  to  give  no- 
tice was  to  give  an  opportunity  to  the  losing 
party  to  present,  within  the  time  limited 
therefor,  his  motion  for  new  trial.  The  de- 
fendant here  was  not  deprived  of  this  right, 
but  did  In  fact  have  the  notice  required,  as 
is  abundantly  evidenced  by  the  fact  that 
within  the  time  limited  by  law  for  that  pur- 
pose, it  made  its  motion,  In  due  form,  to  set 
aside  the  findings  and  Judgment  ffied  by  the 
referee,  and  for  a  new  trial  of  the  cause. 
Railroad  Co  v.  Shalley,  supra. 

The  Judgment  appealed  from  is  affirmed. 


CM  Ala.  1«4) 
BROWDER  et  al.  v.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  7.  1894.) 

WiTKBSs— Impiaohmbnt— Labcbnt— Instbvo- 

TIOMS. 

1.  On  a  trial  for  hofc  theft  evidence  that 
a  witness  said,  about  18  months  before  the 
larceny  was  alleged  to  have  happened,  "that  he 
would  do  anything  for  money,  was  Incompe- 
tent for  the  paipose  of  Impeachment 

2.  A  charge  that  if  defendants  agreed  to 
steal  a  hog,  and  with  that  nnderstanding  one 
of  them  killed  a  hog,  that  would  be  a  con- 
spiracy, was  proper,  wbwe  the  evidence  showed 
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the  killing  to  hare  been  done  hy  one  of  them, 
and,  in  some  of  its  tendencies,  was  strongs 
against  one  than  the  other. 

Appeal  from  drcait  court,  Cr^ishaw  ccnin- 
ty;   John  K.  Tyson,  Judge. 

Bailey  Browd^  and  Brit  Linton  were  con- 
victed of  the  larceny  of  a  hog,  and  appeaJL 
Affirmed. 

The  court,  among  other  things.  Instructed 
the  jury  as  follows:  "If  you  believe  beyond 
a  reasonable  doubt  that  these  defendants 
agreed  either  expressed  or  implied  that  they 
could  go  down  in  the  swamp  for  the  purpose 
of  stealing  a  hog,  and  in  piu^uance  of  that 
understanding,  and  for  the  purpose  of  car- 
rying out  said  understanding  or  agreement, 
Brit  Linton  shot  Lindsay's  hog,  then  tliat 
would  constitute  a  conspiracy  between  tliese 
defendants."  The  defendants  duly  excepted 
to  this  portion  of  the  court's  gena-al  charge, 
and  also  excepted  to  tbe  court's  refusal  to 
giv«  the  following  charge  requested  by  them: 
(1)  "The  court  charges  the  jury  that  a  con- 
viction cannot  be  bad  in  this  case  on  the 
uncorroborated  evidence  of  Hill  Oglesby,  and 
if  there  Is  any  corroborative  evidence  it 
must  show  more  than  the  mere  commission 
of  the  offense,  or  circumstances  connected 
therewith." 

Gamble  &  Bricken,  for  appellants.  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  The  owner  of  the  hogs 
said  to  have  been  stolen,— one  H.  H.  Lind- 
say,—testified  that  he  owned  and  lost,  about 
the  Ist  of  October,  1893,  a  blue  sow  about 
18  months  old,  and  a  black  and  spotted  bar- 
row, about  3  years  old;  and  another  witness 
introduced  by  the  state,  proved  the  owner- 
ship, loss  and  description  of  the  bogs,  about 
as  the  owner  had  testified.  The  state  Intro- 
duced one  Hill  Oglesby,  who  testified  that 
about  the  last  of  September,  1893,  the  de- 
fendants Brit  Linton  and  Bailey  Browder 
came  along  by  his  house  with  their  guns, 
and  asked  witness  to  go  hunting  with  them; 
that  he  thought  he  knew  what  they  were 
up  to,  and  went  with  them  into  the  creek 
swamp;  that  a  blue  bog  came  along  and 
Brit  Linton  shot  It,  and  said  it  was  Lind- 
say's bog;  that  defendants  divided  it  be- 
tween them,  and  Bailey  Browder  said  he 
•vas  going  to  sell  his  part  to  Jim  Kirby; 
that  witness  got  no  part  of  the  hog  and  had 
nothing  to  do  with  the  killing  and  cleaning 
of  it.  On  the  cross-examination  he  testi- 
fied that  he  told  Esquire  Tate,  that  he  want- 
ed to  turn  state's  evidence  and  swear  out  a 
warrant  against  defendants,  which  he  did 
do.  Here  the  defendants'  counsel,  "to  lay 
a  predicate,"  as  Is  stated,  asked  the  witness 
If  he  did  not  tell  John  Ohesser,  In  the  pres- 
ence of  Nathan  Reeves,  at  witness'  house, 
in  January  of  the  last  year  (1892),  that  he 
would  do  anything  for  money,  or  do  any- 
thing if  he  were  paid  enou^  for  it  On 
•bjection  by  the  state,  the  question  was  not  j 


allowed  to  be  answered  and  defendants  ex- 
cepted. 

It  was  not  stated,  what  this  was  a  predi- 
cate for.  It  was  asked  about  an  occur- 
rence, if  true,  which  happened  about  18 
months  before  the  larceny  charged  in  this 
case  is  shown  to  have  happened,  if  at  all; 
It  had  no  reference  to  this  case,  and  was 
contrary  to  the  prescribed  methods  for  im- 
peaching a  witness,  and  was  properly  dis- 
allowed. There  was  other  evidence  by  the 
state  tending  to  support  the  charge,  and  the 
evidence  Introduced  by  defendants,  tended  to 
disprove  It 

The  charge  given  by  the  cotirt  for  the 
state,  proceeded  on  the  idea  that  before  de- 
fendants went  into  the  swamp,  they  entered 
Into  an  agreement  to  do  so  for  the  very  ptu*- 
pose  which  they  accomplished,— that  of  kill- 
ing a  hog,— and  as  the  evidence  showed  that 
the  killing  was  done  by  one  of  them,  and 
In  some  of  its  tendencies,  was  stronger 
against  the  one  tiian  the  other,  the  charge, 
which  is  ft  correct  exposition  of  the  law  of 
conspiracy,  was  not  improper.  The  word 
"could,"  inaptly  used  for  "would"  does  not 
vitiate  it  The  meaning  of  the  charge  is 
unmistakable.  The  charge  asked  by  defend- 
ants was  propwly  refused.  The  evidence 
does  not  clearly  show  that  Oglesby  was  an 
accomplice.  The  charge  requested  assumes 
that  he  was.  But  admitting  his  complicity, 
there  was  evidence  tending  to  ooiroborate 
him.   Affirmed. 


OOO  Ala.    10) 


PETERS  V.  STATB. 


(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

LaRCENT— SUFPIOIBNCT  OF  INDICTMENT  —  UoTION 

TO  QcASH  Venire. 

1.  An  indictment  charging  the  theft  of 
"two  bales  of  cotton"  snfficienuy  describes  the 
property  stolen. 

2.  A  motion  to  qnash  the  venire  before  the 
cause  has  been  submitted  to  the  jury,  and  be- 
fore defendant  has  been  called  on  to  announce 
whether  he  is  ready  for  trial,  is  made  in  proper 
time. 

3.  A  motion  to  quash  a  venire  on  the  ground 
that  the  order  for  the  summons  of  the  jurors 
recited  that  they  should  appear  "at  the  next 
term,"  and  that  they  appeared  and  were  im- 
paneled at  the  term  durmg  which  the  order 
was  issued,  is  frivolous;  the  exact  date  on 
which  they  were  to  appear  being  set  out  in  the 
order  of  court  and  in  the  order  Of  summons 
showing  that  they  were  to  appear  at  the  term 
during  which  the  order  was  made. 

4.  A  ruling  on  demurrer,  appearing  only  in 
the  bill  of  exceptions,  is  not  reviewable. 

Appeal  from  district  court,  Lauderdale 
county;  William  P.  Chltwood,  Judge. 

Casey  Peters  was  convicted  of  larceny  and 
appeals.    Affirmed. 

The  appellant  was  tried  and  convicted  un- 
ier  the  following  indictment:  "The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  indictment  Casey  Peters  felo- 
niously took  and  carried  away  two  bales  of 
cotton,  of  the  value  of  ^hty  dollars,  the 
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personal  property  of  Robert  H.  Walker, 
against  the  peace  and  dignity  of  the  state  of 
Alaliama."  The  defendant  demurred  to  the 
indictment  on  the  ground  that  It  does  not  de- 
8cril>e  the  property  alleged  to  have  been 
stolen  with  sufficient  certainty.  This  de- 
murrer was  orerruled,  and  the  defendant 
duly  excepted.  Before  announcing  ready  for 
trial,  the  defendant  moved  to  quash  the  regu- 
lar venire  of  jurors  attending  upon  the  court 
daring  the  week  of  the  trial  on  various 
grounds.  It  Is  only  necessary  to  set  out  the 
following:  (5)  "After  said  box  was  prepared 
as  aforesaid,  said  commissioners  proceeded  to 
dravc  therefrom  a  sufficient  number  of  names 
to  constitute  both  the  grand  and  petit  juries; 
and,  after  the  names  were  so  drawn,  the  said 
commlBSloners  then  selected  those  to  serve  as 
grand  jurors,  and  left  the  remainder  to  serve 
as  petit  jurors."  (6)  "Said  commissioners, 
during  said  drawing,  drew  from  said  box 
certain  names  which  were  discarded,  and  the 
piece  of  paper  upon  which  they  were  written 
destroyed,  and  which  were  not  entered  upon 
the  lists  required  by  law  to  be  made  at  the 
time  of  said  drawing  by  said  commissioners." 
(9)  "The  wder  containing  the  names  of  the 
persons  now  Impaneled  as  juries  in  this  court 
was  Issued  on  the  10th  day  of  June,  1893,  and 
said  order  commanded  said  jurors  to  appear 
and  serve  as  petit  jurors  at  the  next  term 
of  the  district  court  of  Lauderdale  county; 
and  defendant  alleges  that,  contrary  to  the 
terms  of  said  order,  said  jurors  have  ap- 
peared and  been  impaneled  at  the  same  term 
during  wMch  order  was  Issued."  The  de- 
fendant. In  support  of  the  fifth  and  sixth 
grounds,  examined  one  Belew,  who  testified 
that  he  was  a  member  of  the  board  of  county 
commissioners,  and  was  present  at  the  meet- 
ing of  said  board  at  which  the  jurors  in  at- 
tendance upon  the  court  during  the  week  of 
the  trial  of  the  present  case  were  drawn. 
The  defendant,  by  his  counsel,  asked  the  wit- 
ness, among  other  things,  "to  state  whether 
the  commissioners  did  or  did  not  draw  one 
negro  on  each  of  the  eight  petit  juries  drawn 
by  them,  and  whether  they  did  or  did  not 
draw  a  negro  for  either  of  the  grand  juries." 
The  state  objected  to  this  question,  the  court 
sustained  the  objection,  and  the  defendant 
duly  excepted.  The  defendant  then  asked 
the  witness  the  following  question:  "Wheth- 
er the  commissioners  did  or  did  not  draw  one 
negro  on  each  of  the  petit  juries  drawn  by 
them,  and  whether  they  did  or  did  not  draw 
one  negro  on  each  of  the  grand  juries;  and 
if  yon  say  the  commissioners  did  draw  one 
negro,  and  just  one  negro,  on  each  of  the 
petit  juries  drawn  by  them,  and  did  not 
draw  a  negro  on  either  of  the  grand  juries, 
state  whether  this  happened  as  an  accident 
of  the  drawing,  (x  from  some  special  ar- 
rangement of  the  commissioners."  The  state 
objected  to  this  question,  the  court  sustained 
the  objection,  and  the  defendant  duly  except- 
ed. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  Stata 
T.1480.no.l7 — 57 


COLEMAN,  J.  The  defendant  was  Indict- 
ed for  the  larceny  of  "two  bales  of  cotton," 
the  personal  property  of  Robert  Walker,  of 
the  value  of  $80.  The  property  was  de- 
scribed with  sufficient  definlteness,  and  the 
demurrer  on  this  account  was  property  over- 
ruled. The  tocm  for  larceny  given  In  the 
Code  of  1852  used  the  phrase  "a-  bag  of  cot- 
ton." The  present  Code,  in  the  form  given 
for  removing  or  concealing  personal  proper- 
ty, uses  the  phrase  "one  bale  of  cotton."  The 
defendant  moved  to  quash  the  venire  upon 
several  grounds.  It  is  contended  that  the 
motion  came  too  late.  The  bUl  of  excep- 
tions states  that  the  "defendant  demurred 
to  the  Indictment,  and  the  court  overruled 
the  demurrer  to  the  indictment  The  court 
then  put  the  defendant  upon  Iiis  plea,  and  to 
the  indictment  the  defendant  pleaded  not 
guilty."  "The  solicitor  for  the  state  an- 
nounced ready  for  trial.  The  defendant  then 
submitted  a  motion  to  quash  the  venire"  for 
causes  set  out  in  the  motion.  It  will  be  seen 
from  this  statement  that  the  cause  bad  not 
been  submitted  to  the  jury,  and  the  defendant 
had  not  been  called  upon  to  announce  wheth- 
er he  was  ready  for  trial,  and  had  not  so  an- 
nounced. We  hold  the  motion  was  made  in 
proper  time.  The  record  shows  that  the  so- 
licitor demurred  to  all  the  grounds  upon  which 
the  motion  was  based,  except  the  fifth,  sixth, 
and  ninth.  Ihare  Is  nothing  In  the  record 
entry  to  show  that  the  court  acted  upon  the 
demurrer  to  the  several  grounds  of  the  mo- 
tion. Tbae  is  a  redtal  In  the  bill  of  excep- 
tions  that  such  action  was  taken  by  the  court, 
but  a  judgment  upon  demurrer  appearing 
only  in  the  bill  of  exceptions  is  not  revisa- 
ble.  PoweU  v.  State,  89  Ala.  172,  8  South. 
109;  Stede  v.  Savage,  85  Ala.  230,  4  South. 
46;  Bfurd  ▼.  Loeb,  82  Ala.  429,  3  South.  3. 
The  judgment  entry  proper  recites  that  the 
motion  to  quash  the  venire  was  overruled. 
No  evidence  was  offered  in  support  of  the 
motion  to  quash  the  venire,  except  as  to  the 
fifth,  sixth,  and  ninth  grounds.  Upon  these 
issue  was  joined.  The  law  does  not  authorize 
ttie  commissioners  or  the  court  to  select 
grand  jurors  from  those  drawn  both  as  grand 
jurors  and  petit  jurors.  Those  first  drawn 
constituted  the  grand  jury,  and  the  others 
the  petit  juries.  Wells'  Case,  94  Ala.  1,  10 
South.  656. 

In  support  of  the  fifth  and  sixth  grounds 
upon  which  Issue  was  joined  the  court  did 
not  err  In  sustaining  an  objection  to  the  ques- 
tion propounded  to  the  witness  below.  Nei- 
ther the  questions  nor  any  proper  response 
thereto  could  be  relevant  to  the  issue.  They 
referred  to  some  matters  wholly  foreign,  and 
the  questions  were  irrelevant  The  special 
act  establishing  the  district  court  of  Colbert 
and  Lauderdale  counties  (Acts  1890-91,  pp. 
60S,  609)  provides  that  "the  judge  of  said 
court  shall  at  any  time  during  said  term, 
when  he  may  deem  It  expedient  in  open  court 
draw  from  the  jury  box  now  required  by  law 
to  be  kept  and  prepared  in  said  counties. 
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snch  number  of  petit  jurors  as  may  Ik  re- 
quired for  the  several  weeks  of  said  court," 
etc.  The  Judge  drawing  jurors  under  the 
special  act  should  conform  to  the  rules  re- 
quired by  commissioners  when  they  per- 
form this  duty.  The  juries  *ere  drawn  by 
the  judge  imder  this  provision  of  the  statute, 
and  not  by  the  commlssioneis,  as  stated  in 
the  fifth  and  sixth  grounds  of  the  motion. 
The  fifth  and  sixth  grounds  were  not  sus- 
tained by  proof,  and,  the  jurors  having  been 
drawn  under  the  special  act,  the  motion  Itself 
was  without  merit.  The  ninth  is  frivolous. 
Tbe  order  for  the  summons  of  the  jurors, 
that  they  appear  at  the  "next  term  of  the 
court,"  is  a  ma«  clerical  misprision.  The 
exact  date  on  which  the  jurors  were  to  ax»- 
pear,  to  wit,  Monday,  the  10th  day  of  July, 
1893,  and  Monday,  the  17th  day  of  July,  1893, 
is  set  out  in  the  order  of  the  court,  and  the 
date  Is  deflnitdy  fixed  also  in  the  order  of 
summons  issued  by  the  clerk  to  the  sherifF. 
There  Is  no  error  in  the  record.    Affirmed. 


(Ut  Ala.  (IS) 

O'NEIIiL  T.  PBRRT8JAN. 

(Supreme  Court  of  Alabama.    Feb.  13,  1894.) 

RsBTBiiiNiNO  Execution  — SET-Orirs— Cboss  Bill 
— Kkport  or  Reoister 

1.  Where  the  judgment  creditor  is  insolvent, 
and  the  debtor  has  inat  claims  against  him,  a 
court  of  equity  has  jurisdiction  to  restrain  exe- 
cution, and  direct  a  set-off. 

2.  In  a  suit  to  restrain  execution  of  a 
judgment,  and  to  establish  as  a  set-off  a  legal 
claim,  a  cross  bill  seeking  a  settlement  of  a 
partnership  alleged  to  have  formerly  existed  be- 
tween the  parties  was  properly  stricken  out  as 
foreign  to  the  subject-matter  of  Ae  original 
biU. 

3.  The  register,  in  stating  an  account  re- 
ferred to  him,  should  accompany  the  results 
reached  with  an  explanation  of  the  process  by 
which  the  same  were  ascertained. 

Appeal  firom  chancery  court,  Jefferson 
county;  Thomas  Cobbs,  Chancellor. 

BiU  by  William  B.  Ferryman  against  John 
O'Neill  to  restrain  execution  of  a  judg- 
ment, and  to  establish  an  equitable  set-off. 
From  a  decree  granting  the  relief  prayed, 
and  directing  judgment  for  defendant  f<H-  the 
balance  due  him  after  deducting  the  amount 
of  complainant's  set-off,  defendant  appeals. 
Modified  and  afBrmed. 

The  bill  prayed  to  enjoin  the  collection 
of  a  judgment  in  favor  of  O'Neill  against 
Ferryman,  for  $864.  This  judgment  was  re- 
covered In  the  following  manner:  Ferry- 
man sued  O'Neill  tor  a  debt  of  $185  evi- 
denced by  a  promissory  note.  O'Neill  filed 
a  plea  of  recoupment  and  set-off,  claiming 
damages  for  the  convemlon  of  certain  per- 
sonal prop«-ty  by  the  complainant,  Ferry- 
man. As  the  outcome  of  this  plea,  and  the 
Issue  thereon,  O'Neill  recovered  a  judgment 
against  F^ryman  for  $864.  The  bill  alleges 
the  insolvency  of  said  O'Neill,  and  seeks  to 
set  off  against  said  judgment  recovered  by 
O'Neill  in  the  circuit  court,  the  following 
alleged  dalms:   (1)  The  judgment  of  $43.80 


and  costs  recovered  before  W.  T.  Foe,  jiis- 
Uce  of  the  peace,  on  July  26,  1889.  (2)  One- 
half  of  $246.16,  that  being  the  amount  of  the 
judgment  (together  with  interest  thereon  and 
costs  of  suit)  obtained  by  one  Goodell  In  the 
Birmingham  dty  court  against  O'Neill  and 
Ferryman  jointly,  which  said  Ferryman  was 
compelled  to  pay  on  Decemba:  27,  1889.  (8) 
The  sum  of  $192,  with  interest  thereon,  from 
May  1,  1888,  for  the  rent  of  a  certain  bouse. 
which  O'Neill  leased  from  Ferryman  during 
the  month  of  April,  1888.  (4)  The  snm  of 
$231,  with  Interest  thereon,  from  the  1st 
day  of  July,  1888,  for  the  rent  of  a  certain 
house,  which  said  O'Neill  and  one  Regan 
jointly  leased  from  the  complainant,  and 
occupied  during  the  months  of  May  and 
June,  lS8a  (5)  The  sum  of  $200,  with  In- 
terest thereon,  from  April  1, 1888,  as  balance 
of  the  rent  due  by  the  firm  of  D.  Kennedy 
&  Co.,  of  which  O'Neill  was  a  partner,  for 
the  rent  of  a  house  alleged  to  have  been 
occupied  by  said  Kennedy  &  Co.  from  the 
Ist  of  July,  1888,  to  the  26th  day  of  March, 
1889. 

The  prayer  of  the  bill  was  for  the  estab- 
lishment of  these  several  demands  as  equi- 
table set-offs  against  the  said  judgment,  and 
for  an  Injunction  to  restrain  the  said  O'Neill 
from  the  collection  of  said  judgment  The 
complainant  offered  to  do  equity,  and  sub- 
mitted himself  to  the  jurisdiction  of  the 
court  in  that  behalf.  "The  defendant  moved 
to  dismiss  the  bill  for  the  want  of  equity, 
and  also  demurred  to  the  said  bill  on  the 
grounds,  that  the  complainant  had  an  ade- 
quate remedy  at  law;  tliat  said  bill  of  com- 
plaint shows  that  If  said  claims  were  true 
and  just,  the  complainant  could  have  reduced 
tbe  said  claims  to  judgment  In  a  court  of 
record,  and  have  set  off  the  same  against 
the  respondent's  judgments;'  and  because 
the  said  alleged  items  claimed  by  said  Perry- 
man  against  O'Neill  are  not  matters  of  ac- 
count over  which  a  cotirt  of  chancery  can  be 
Invoked  to  settle,  but  are  purely  matters  of 
cognizance  In  a  comrt  of  common  law. 
There  were  other  grounds  of  demurrer, 
which  it  is  unnecessary  to  set  out  The 
defendant,  O'Neill,  also  filed  an  answer 
fully  denying  his  Insolvency  and  the  exist- 
ence of  said  alleged  claims  of  Ferryman 
against  him.  In  said  answer  O'Neill  set  up, 
as  to  the  first  item  claimed  by  Ferryman, 
that  he  was  never  served  with  process  from 
Foe's  court,  and  asked  to  be  allowed  to 
set  off  against  the  said  alleged  claim  a  suffi- 
cient sum  due  from  the  partnership  of  Fer- 
ryman &  O'Neill.  As  to  the  second  Item, 
the  defendant  set  up,  that  he  and  Ferryman 
were  engaged  In  tbe  refrigerator  business, 
as  partners,  and  that  the  partnerslilp  af- 
fairs have  never  been  settled  up;  that  the 
said  Goodell  debt  was  a  debt  against  the 
said  partnership;  and  that  Ferryman  was 
indebted  to  the  said  O'Neill  on  said  partner- 
ship account  in  a  sum  more  than  sufficient 
to   satisfy   O'NelU's   part  of    said   Goodell 
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debt.  Ab  to  tbe  next  Items,  those  for  the 
nut  of  a  certain  honse  during  the  months 
of  April,  May  and  Jime,  the  defendant  set 
np  that  the  rent  was  paid,  by  the  making 
<rf  certain  repairs  on  tbe  house  occupied  by 
him.  As  to  tbe  last  Item,  tbe  rent  due  by, 
Kennedy  &  Co.,  the  answer  set  up  that  the 
same  has  been  fully  paid.  The  defendant 
asked  that  his  answer  be  taken  as  a  cross 
bill,  and  prayed  that  the  luurtnershlp  af- 
fairs of  Ferryman  &  O'Neill  be  settled,  and 
that  tbe  amount  due  said  O'Neill  on  part- 
nership account  be  ascertained,  and  a  decree 
be  rendered  In  bis  favor  therefor.  The  com- 
plainant demurred  to  the  cross  bill,  on  the 
ground  that  It  set  up  mattes  which  have 
no  connection  with  the  subject-matters  of 
tbe  original  bill,  and  which  are  Independent 
and  distinct  subjects  of  litigation.  The  cause 
was  submitted  on  the  demurrers  to  the  origi- 
nal and  cross  bill,  and  motion  to  dismiss. 
The  demurrer  to  the  original  bill  was  over- 
ruled, as  was  also  the  motion  to  dismiss 
tbe  original  bill;  and  the  demurrer  to  tbe 
cross  bill  was  sustained.  The  defendant 
then  amended  bis  answer  by  striking  out 
that  portion  making  it  a  cross  bill,  so  as  to 
make  It  a  simple  answer. 

As  shown  by  the  testimony,  the  following 
facts  were  undisputed:  That  H.  C.  Goodell 
recovered  a  Judgment  against  W,  B.  Perry- 
man  and  John  O'Neill,  as  partn«s,  which 
was  paid  by  Ferryman,  December  27,  1889; 
that  O'Neill  rented  the  Lincoln  House  from 
Ferryman  and  occupied  the  same  during  tiie 
month  of  April,  1888;  that  O'Neill  and  one 
John  Regan  raited  said  house  from  Perry- 
man  and  occupied  the  same  through  the 
months  of  May  and  Jun^,  1888;  that  D.  Ken- 
nedy &  Co.,  of  which  John  O'Neill  was  a 
partner,  on  July  5, 1888,  executed  to  the  com- 
plainant, W.  B.  Ferryman,  a  lease  for  said 
Lincoln  House  for  a  period  of  2  years,  7 
months  and  11  days— the  date  when  said 
lease  was  annulled,  and  when  Perryman  re- 
entered, Is  a  disputed  fact;  that  Ferryman 
obtained  a  Judgment  a^inst  D.  Kennedy  on 
promissory  notes  tor  the  sum  of  9118.35  on 
September  9,  1889;  that  these  claims  of  Per- 
Tyman  set  np  In  his  bill,  If  not  liquidated  and 
discharged  as  claimed  by  defendant,  all  exist- 
ed and  were  past  due  at  the  time  Pertyman 
brought  his  salt  In  tbe  circuit  court  against 
O'Neill,  and  at  the  time  the  Judgment  therdn 
was  rendered  for  O'Neill  against  Perryman 
on  his  plea  of  recoupment 

The  testimony  as  to  the  disputed  fact 
of  O'Neill's  insolvency  Is  suffidently  stat- 
ed to  the  opinion.  O'Neill  denies  having 
been  served  with  process  In  the  suit  in 
the  Justice  ot  the  peace  court,  and  while 
be  admits  tbe  correctness  of  the  Goodell 
Judgment,  attempted  to  show  by  bis  evi* 
denoe  that  Perryman  was  Indebted  to  blm, 
on  partnership  account,  In  a  sum  greater  than 
his  half  <a  said  judgment  Ferryman,  how- 
ever, testified  that  the  partnership  matters 
between  him  and  O'Neill  had  been  settled. 


As  to  the  rent  for  the  Lincoln  House  from 
O'NelU  for  April,  1888.  and  from  O'NeiU  and 
Uegan  for  May  and  June,  1888,  Perryman 
testified  that  said  sums  were  owing  him, 
after  deducting  all  payments  made  by  O'NeItt 
and  O'Neill  and  Regan.  O'Neill,  on  the  con- 
trary, testified  that  he  had  done  certain 
work  on  the  house,  end  tbat  Perryman  had 
agreed  that  the  repairs  done  should  be  com- 
sidered  as  payment  of  the  balance  due  on  the 
rent  for  the  months  of  April,  May  and  June. 
He  was  corroborated  in  tUa  testimony  by 
two  other  witnesses,  but  these  witnesses  were 
impeached  by  Perryman.  Tbe  testimony  in 
reference  to  tbe  rent  due  by  D.  Kennedy  & 
Co.  Is  sufilclently  stated  In  the  opinion. 

The  <diancellor  rendered  a  decree  In  favor 
of  the  complainant,  and  ordered  that  it  be 
referred  to  the  register  to  ascertain  -and  re- 
port how  much  was  due  complainant  on  each 
of  hla  said  alleged  claims,  and  how  much,  if 
anything,  was  due  defendant  on  his  Judg- 
ment,  after  deducting  therefrom  the  amounts 
ao  ascertained  to  be  due  complainant.  The 
register  hdd  a  reference,  and  reported  tbat 
there  was  due  the  complainant,  first,  on  the 
Judgm^it  rendered  in  the  coiurt  of  Justice  Foe, 
$59.2a  Second.  On  the  Goodell  Judgment, 
illS2.ei.  Third.  Fm:  the  rent  of  the  Llno^ 
House  for  AprU,  1888,  $266.92.  Fourth.  For 
rent  due  by  D.  Kennedy  &  Co.  992.14.  Fifth. 
For  the  rent  of  the  Lincoln  House  for  May 
and  June,  1888,  $318.78;  and  that  after  de- 
ducting all  claims  to  be  Justly  allowed  com- 
plainant, there  was  a  balance  due  to  the  de- 
fendant from  the  complainant  of  9196.66. 
The  defendant  filed  separate  exceptions  to 
each  Item  as  thus  reported  by  tbe  register. 
On  June  23,  1893,  the  defendant's  exc^tlops 
to  tbe  report  were  ovemled,  and  on  July  8, 
1893,  a  decree  was  rendered  by  the  chancd- 
lor  declaring  that  said  claims  of  the  com- 
plainant, as  reported  by  the  register,  be  set 
off  against  said  Judgment  of  John  O'Neill, 
and  the  same  be  satisfied  to  that  extent,  and 
that  sold  John  O'Neill  have  and  recover  of 
said  W.  B.  Ferryman  $195.66;  and  It  was 
further  decreed  that  said  O'Neill  pay  tbe 
costs  of  the  court.  From  the  several  decrees 
In  the  cause,  on  demurrers,  as  well  as  on 
facts,  the  defendant  appeals,  and  assigns  the 
same  as  orror. 

Mountjoy  &  Tomllnson,  for  appellant  Ward 
&  John,  for  appellee. 

HARALSON,  J.  Although  the  mere  exist- 
ence of  mutual  and  Independent  demands, 
does  not/authorize  the  Interposition  of  a  court 
of  equity  to  set  them  off  against  eadi  other, 
yet,  where  there  Is  some  intervening  equity 
which  renders  It  necessary  for  the  protecticoL 
of  the  demand  sought  to  be  set  olt,  that  court 
will  Interpose  to  see  that  Justice  is  done. 
In  this  case,  the  bill  sets  up  the  Insolvency 
of  the  plaintiff  In  the  Judgment  and  that 
complainant's  demand  against  him  would  be 
lost  if  be  is  allowed  to.  enforce  said  judgment. 
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Thla  is  recognized  as  a  distinct  equitable 
gronnd,  entitling  the  complainant,  the  defend- 
ant In  the  Judgment,  to  relief.  Tate  v.  Evans, 
54  Ala.  17;  Martin  v.  Mohr,  56  Ala.  221; 
Wood  V.  Steele,  65  Ala.  436;  Watts  v.  Sayre, 
76  Ala.  399;  Glover  v.  Hembree,  82  Ala.  325, 
8  South.  251;  1  Pom.  Eq.  Jur.  §  189;  High, 
Inj.  fi  245.  It  is  also  held,  that  when  a  cross 
demand,  rightfully  held,  cannot  be  made 
available  as  a  set-off,  at  law,  It  may  be  es- 
tablished, as  such,  In  e<iult7,  on  allegation 
and  proof  of  the  Insolvency  of  the  plaintiff 
in  the  Judgment  Campbell  v.  Conner,  78  Ala. 
211;  Farrls  t.  Houston,  Id.  257.  When  the 
appellant,  defendant  at  the  suit  of  complain- 
ant in  the  law  court,  interposed  his  plea  of  re- 
coupment or  set-off  against  plaintiff's  de- 
mand, ttie  plaintiff  could  not  reply  against 
that  plea,  a  set-off  of  the  claims  he  flies  this 
bill  to  protect  A  set-off  against  a  set-off 
cannot  be  pleaded  at  law.  Hill  v.  Roberts, 
86  Ala.  526,  527,  6  South.  89;  WMtworth  v. 
Thomas,  83  Ala.  810,  3  South.  781.  'nie  bill 
was  well  filed,  and  the  demurra'  to  It  was 
properly  overruled, 

2.  l^e  defendant  filed  an  answer  in  the 
nature  of  a  cross  bill,  the  relief  sought  being 
the  settlement  of  a  copartnership  which  was 
alleged  to  have  formerly  existed  between  de- 
fendant and  c(Huplalnant  on  the  settlement 
of  which.  It  was  alleged,  complainant  would 
owe  8(»nething  to  defendant  The  cross  bill 
was  demurred  to,  on  the  grounds  that  it 
sought  to  bring  Into  the  litigation,  new,  dis- 
tinct and  independent  matter  from  that  of 
the  original  suit  The  demurrer  was  sus- 
tained, and  the  defendant  amended  his  an- 
swer, by  striking  out,  so  as  to  change  the  an- 
swer and  cross  bUl  to  a  simple  answer.  A 
cross  bill  loses  its  character  as  such.  If  it 
seeks  to  bring  before  the  covirt  other  matters 
and  rights  distinct  from  those  embraced  In 
the  original  suit.  Without  this  restriction, 
new  matters  without  end,  might  be  Intro- 
duced into  litigation  by  cross  suits.  In  this 
instance  It  does  not  appear  that  the  proposed 
cross  bill,  was  necessary  to  do  complete  Jus- 
tice between  the  parties,  and  to  administer 
the  equities  between  them  as  connected  with 
the  subject-matter  of  the  original  biU.  lliere 
is  no  allegation  in  it,  that  complainant  is  in- 
solvent and  unwiUing  to  settle  the  alleged 
copartnership  between  him  and  defendant.  If 
any  existed,  and  was  unable  to  pay  any  sum 
that  might  be  found  to  be  due  and  owing  by 
him  to  defendant  on  settlement  thereof.  The 
demurrer  to  it  was  properly  sustained.  Story, 
Bq.  PI.  {g  630,  681;  Insurance  Co.  v.  Webb, 
64  Ala.  688;  Davis  v.  Cook,  65  Ala.  617; 
Whitfield  V.  Riddle,  78  Ala.  104. 

3.  Coming  to  the  proofs  of  the  allegations 
of  the  Mil:  The  complainant  testified,  that 
he  had  known  defendant  for  several  years, 
had  had  many  transactions  with  him;  that 
he  owned  no  property  of  which  complainant 
was  aware,  and  he  had  endeavored  to  aseer' 
tain  if  he  did  own  any;  that  be  had  no 
money,  aod  so  stated,  when  be  went  into 


the  business  of  manufacturing  refrigerators 
with  complainant;  that  he  had  been  sued  on 
bis  obligations.  Judgments  obtained  against 
him  and  executions  thereon  returned  no  prop- 
erty found.  This  proof  made  a  prima  facie 
case  of  insolvency  against  him,  which  It 
became  the  defendant  to  overcome.  Abbott 
y.  Gillespy,  75  Ala.  180.  He  attempted  to 
do  this  but  failed.  He  commenced  by  stat- 
ing that  be  was  solvent  and  paid  all  his 
debts,  and  yet  admitted  that  there  were 
unsatisfied  Judgments  and  outstanding  claims 
against  Um  In  tbe  hands  of  attorneys  for 
collection;  that  the  property  he  owned  was 
In  Shelby  county;  that  he  owned  410  acres 
of  land  in  that  county,  worth  from  two  to 
three  thousand  dollars,  and,  perhaps,  more. 
If  he  had  stopped  here.  It  would  have  ap- 
peared he  was  abundantly  able  to  respond 
to  complainant's  demands;  but  on  the  cross- 
examination,  he  admitted  that  he  had  not 
"quite  paid  for  the  land  in  Shelby,"  but  had 
paid  for  a  part  of  it;  that  he  had  Ixtught 
210  acres  from  one  WIdeman,  for  which  he 
had  a  bond  for  titles  only,  and  on  which  he 
had  not  paid  a  dollar;  that  he  had  160  acres, 
clear,  which  he  called  bis  homestead,  and 
this  he  got  from  a  man  by  the  name  of 
Mansfield  from  Chicago,  with  whom  he. 
swapped  some  lots  in  that  CII7  for  this  piece 
of  land;  that  Mansfield  came  into  defend- 
ant's store  and  said  be  had  some  land  in 
Shelby,  and  if  he  could  sell  it  he  would  re- 
turn to  Chicago;  that  defendant  went  and 
examined  the  land,  returned,  consummated 
a  trade  with  him  for  it,  and  they  inter- 
changed deeds,  drawn  up  by  themselves: 
that  he  had  never  seen  Mansfield  before  and 
did  not  know  his  first  name,  but  was  in- 
formed that  be  was  a  mechanic  who  had 
been  working  In  a  machine  shop.  He  did 
not  remember  who  were  the  witnesses  ta 
his  deed  received  from  Mansfield,  nor  from 
whom  he,  Mansfield,  purchased  the  land; 
that  be  made  no  Inquiry  about  the  title  but 
took  his  vendor's  word  for  it;  that  he  sent 
his  deed  to  the  land,  by  his  nephew,  Sliaw,  to 
Columbiana,  to  be  recorded,  but  Shaw  had 
gone  to  Texas,  and  had  neither  delivered 
the  deed  for  record  nor  returned  it;  that  he 
had  never  paid  any  taxes  on  the  land,  and 
did  not  know  how  much  was  due  on  it 
On  this  statement  one's  credulity  would  be 
sorely  taxed  to  believe  he  owned  and  liad  a 
title  to  the  Shelby  land.  Besides,  Ferryman 
swears,  that  defendant  told  him,  that  his 
wife  owned  some  lots  in  Chicago,  given  to 
her  by  an  old  lady,  whom  she  had  taken  care 
of,  and  that  she  had  traded  two  of  those 
lots  for  some  land  in  Shelby  county.  It  may 
be,  If  the  deed  had  been  produced,  the  title 
to  the  land  would  have  appeared  to  be  In 
Mrs.  O'Neill.  On  this  and  other  evidence 
we  find  hi  the  record,  to  which  we  have  not 
referred,  the  Insolvency  of  def«idant  is  re- 
garded as  satisfactorily  estaUlshed. 
4.  Against  the  first  and  second  Items  in 
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the  register's  accotmt,  those  of  the  two 
Judgments  against  defendant,  he  makes  no 
farther  defense,  than  that  of  the  unsettled 
partnership  between  him  and  the  complain- 
ant This,  under  the  proper  rulings  of  the 
court,  he  was  not  permitted  to  go  Into. 
These  two  Items  were,  therefore,  proparly 
chargeable  against  him. 

6.  The  third  and  fifth  In  the  report  are 
approved.  That  the  defendant  occupied  the 
house,  under  the  written  lease,  for  the  time 
alleged.  Is  shown,  and  not  denied.  To  the 
balances  due  on  these  accounts,  the  com- 
plainant testified,  and  he  appears  to  have 
been  careful  in  Iceeplng  his  books.  The  de- 
fendant kept  none,  himself,  and  his  evi- 
dence is  unsatisfactory.  The  defense  he  re- 
lies on  is,  that  he  made  repairs  on  the  leased 
building.  In  consideration  of  which,  he  tes- 
tifies, complainant  agreed  to  remit  the  rent 
that  was  owing,  but  tliis,  the  complainant 
denies.  The  character  for  truth  of  the  two 
witnesses,  on  whose  evidence,  besides  liis 
own,  the  defendant  relies  to  establish  this 
fact,  was  impeached  by  complainant,  and  no 
attempt  was  made  by  defendant  to  sustain 
them.  The  evidraice  tends  to  show,,  thait 
complainant  paid  for  repairs  on  the  building, 
such  as  be  authorized,  and  on  the  whole,  is 
satisfactory  to  sustain  the  findings  of  the 
register  on  these  two  items. 

6.  The  evidence  to  sustain  the  fourth  item 
—that  of  $92.14,  on  account  of  rent  by  D. 
Kennedy  &  Ck>.— is  not  sufficient  The  com- 
plainant in  his  bill,  stated  that  tlils  item 
of  indebtedness  of  defendant  to  lilm,  was 
$209.05,  as  the  balance  remaining  unpaid, 
on  account  of  rent  at  the  rate  of  $150  per 
month,  from  July  1,  1888,  to  26th  March, 
1889,— the  date  he  testified  Kennedy  &  Ca 
left  his  house,  on  bis  demand.  In  his  depo- 
sition taken  In  the  cause,  he  testified  as  fol- 
lows,—"! rented  a  house  on  July  1,  1888, 
to  D.  Kennedy  &  Co.  The  company  was 
John  O'NellL  I  rented  the  house  for  $150, 
and  it  was  occupied  by  them  from  July  1, 
1888,  to  March  26th,  1889.  •  •  ♦  The 
amoimt  due  on  this  le.ise  is  $209.05  with  in- 
terest from  March  26th,  1889."  In  his  ex- 
amination before  the  register,  complainant 
testiflied,— "I  gave  D.  Kennedy  &  Co.  orders 
to  vacate  the  house,  for  the  reason  that  they 
were  behind  with  their  rent  •  •  •  I  don't 
remember  exactly  when  they  vacated  the 
house.  They  vacated  it  some  time  about  the 
15th  of  January,  1889.  I  don't  remember 
bow  much  rent  was  due  on  the  building  at 
that  time,  but  I  think  they  owed  about 
$180,  as  near  as  I  can  remember.  They 
may  have  owed  as  much  as  $225,-1  don't 
remember.  I  knew  somebody  paid  me  dur- 
ing the  month  of  January.  I  see  that  D. 
Keimedy  (examining  book)  i>ald  me,  Jany. 
9th,  $115,  Jany.  10th,  $148.45,  January  12th, 
$18.45,  January  21st  $25,  •  •  ♦  February 
Ist  $6.55,  February  5th,  $25.  ♦  ♦  ♦  They 
owed    me   at   the   time  they    moved   out 


$210.05."  The  dllTerence  In  these  state- 
ments is  confusing.  If  the  first  is  correct 
the  defendant  would  owe  complainant  the 
full  amount  claimed  by  him;  but,  if  the 
latter  statement  be  the  correct  one,  defend- 
ant would  owe  nothing  on  accoimt  of  the 
Kennedy  &  Go.  rent  but  complainant  would 
have  been  a  Uttle  overpaid.  All  that  defend- 
ant claims  in  respect  to  this  item  is,  that  it 
was  fully  paid.  Upon  the  whole  evidence, 
without  reviewing  it  we  hold  that  the  last 
statement  of  complainant  as  to  the  time 
when  Kennedy  &  Co.  vacated  the  premises, 
is  to  be  taken  as  the  correct  one,  and  tliat 
.complainant  is  not  entitled  to  any  ci'edlt  on 
this  item.  Deducting  this  from  the  credits 
allowed  blm,  and  the  balance  remaining  due 
by  blm  on  his  Judgment  to  defendant  Is 
$287.79,  as  of  March  29,  1893,— the  date  of 
the  register's  report— instead  of  $195.65,  as 
found  and  reported  by  the  register.  As  thus 
corrected,  the  decree  is  affirmed. 

7.  The  register  in  the  statement  of  the 
amount  in  this  case,  gives  results  without 
processes  by  wWch  they  were  ascertained. 
This  is  an  improper  manner  of  stating  such 
an  account  and  one  so  rendered  ought  to 
be  rejected  by  the  court  mere  motu,  or  on 
an  objection  made  to  it  by  either  party. 
Such  accounts  should  be  so  fully  stated,  un- 
der rules  90  and  90a,  accompanied.  If  neces- 
sary for  a  proper  understanding  of  the  ac- 
count, by  such  explanations  in  the  report  of 
the  register,  as  that  the  chanoellor,  in  case 
exceptions  are  taken  to  them,  may  be  en- 
abled readily  to  imderstand  and  pass  on 
them,  and,  so.  In  case  of  appeal,  to  this  court, 
we  may  be  enabled  to  do  the  same  thing. 
Otherwise,  we  must  be  Involved  In  con- 
fusion and  very  unnecessary  labor,  which 
we  may,  if  these  rules  are  not  observed, 
decline  to  undertake.  Corrected  and  af- 
firmed. 


(100  Ala.  66) 
Ex  parte  WBST. 
(Supreme  Ck>nrt  of  Alabama.     Feb.  8,  1894.) 
Habeas  Cobpds  —  Refusal  bt  Lower  Coort  — 

SVBSBQUENT  HeARIMS  BT  SOPRBME  COUBT. 

After  a  probate  judge  has  refused  a  writ 
of  habeas  corpus  to  one  accused  of  arson,  and 
duly  committecl  in  default  of  bail,  the  supreme 
court  will  not  issue  such  writ  though  one  wit- 
ness examined  by  the  probate  conrt  gave  testi- 
mony tending  to  show  an  alibi. 

Application  by  William  West  for  habeas 
corpus.    Writ  denied. 

Wm.  L.  Martin,  Atty.  (Sen.,  for  respondent 

COLEMAN,  J.  The  peUtion  and  record 
show  that  petitioner  was  regularly  tried  be- 
fore a  committing  officer  for  the  offense  of 
afson,  and  committed  to  Jail  in  default  of 
giving  bail  in  the  sum  of  $400  for  his  appear- 
ance to  answer  any  Indictment  that  might 
be  prefo^red  against  him  for  such  offense. 
From  this  imprisonm^it  he  sued  out  a  writ 
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of  habeas  corpits,  returnable  before  tbe  pro- 
bate Judge  of  Dale  coimty.  The  Bherlff  made 
due  return  In  accordance  with  the  facts 
stated.  All  the  witnesses  who  were  exam- 
ined before  the  committing  magistrate  were 
present  and  sworn  as  witnesses  at  the  hear- 
ing of  tbe  habeas  corpus  proceedings.  Only 
two  were  examined  by  the  petitioner,  and 
the  testimony  of  one  of  them,  if  believed, 
tended  to  prove  an  allbL  The  petitioner  then 
rested.  The  prosecutor  demanded  that  the 
petitioner  be  required  to  examine  the  wit- 
nesses present  in  court  who  were  examined 
by  the  committing  magistrate.  The  petition- 
er dedined  to  Introduce  further  testimony,. 
and  the  pcosecution  declined  to  introduce  tes- 
timony. The  petitioner  then  moved  for  his 
discharge,  which  motion  was  denied;  hence 
the  present  application  to  this  court 

In  the  case  of  Ex  parte  Champion,  S2  Ala. 
311,  it  is  said:  "After  a  prior  Investigation 
by  an  officer  authorized  by  law  to  make  it, 
die  prisoner  ought  not  to  be  discharged  with- 
out all  the  witnesses  that  had  been  previ- 
ously examined  against  him,  if  still  living 
and  attainable,  being  produced  and  examin- 
ed. In  the  absence  of  any  material  witness 
who  previously  testified  against  him,  tbe 
question  for  consideration  should  relate  only 
to  the  amount  of  ball,  if  the  case  be  bailable." 
This  case  was  cited,  without  an  express  af- 
firmance or  dissent.  In  the  case  of  Ex  parte 
Robinson,  86  Ala.  622,  6  South.  827.  The 
Case  of  Champion,  supra,  was  one  In  which 
there  was  an  application  for  a  mandamus 
to  compel  the  Judge  to  bear  the  evidence, 
and  the  question  was  properly  decided.  All 
that  'was  said  as  to  how  the  investigation 
should  be  prosecuted.,  and  the  duty  of  the 
Judge  to  re-examine  all  the  witnesses  who 
were  examined  on  tbe  preliminary  trial,  was 
dictum.  The  return  of  the  sheriff  showed 
prima  facie  that  the  prisoner  was  in  legal 
custody.  The  burden,  then,  devolves  on  the 
{petitioner  to  overcome  the  legal  presumption 
arising  from  a  commitment  regular  in  form 
by  a  lawful  officer.  When  this  has  been  ac- 
complished by  the  prisoner,  the  state  should 
Introduce  evidence  to  sustain  the  commit- 
ment Ex  parte  McGIawn,  75  Ala.  38;  Ex 
parte  State,  76  Ala.  482,  486;  Code  1886,  | 
4785,  subd.  4. 

The  return  of  the  sheriff  showed  that  the 
prisono:  had  been  regularly  committed  in 
default  of  ball,  and  prima  fade  his  restraint 
was  legaL  The  Jurisdiction  of  the  commit- 
ting court  was  unquestionable,  and  the  facta 
of  the  sheriff's  return  not  assailed.  Under 
the  practice  In  this  state,  the  prisoner  had 
the  right  to  go  behind  the  return,  and  show, 
if  he  could,  either  that  no  offense  had  been 
committed,  or,  if  committed,  there  was  not 
probable  cause  for  holding  the  petitions  In 
custody  to  answer  the  charge  Subd.  4,  | 
4785,  of  the  Code,  supra;  Ex  parte  Riley,  94 
Ala.  82,  10  South.  628.  This  burden  rested 
upon  petitioner.  We  are  of  opinion  that  the 
Judgme&t  of  the  court  can  be  upheld  upon 


otber  grounds  than  the  rale  dedared  In  52 
Ala.,  supra. 

The  property  burned  was  located  about  a 
quarter  of  a  mile  from  where  petitioner  lived. 
The  room  occupied  by  him  was  not  the 
same  as  that  occupied  by  the  witness.  She 
testified  that  defendant  and  his  wife  sat  In 
the  room  with  her  from  dark  until  1  o'clodc 
at  night  during  which  period  tbe  burning 
occurred.  The  trial  Judge  had  the  witness 
befbre  him,  saw  her  manner  of  testifying, 
heard  all  her  testimony,  and  we  cannot  ssjr 
that  the  trial  Judge  erred  In  holding  that 
her  testimony  had  not  overcome  the  pre- 
sumption against  the  defendant  Bonner  t. 
State,  66  Ala.  242.    Petition  denied. 


(«  lA.  Ann.  lU) 

STATE  ex  rti.  GAISER  r.  EXNG,  Judge. 

(No.  11,330.) 

(Supreme  Court  of  Louisiana.    Jan.  2,  1804.) 

Insolvent  Corporations  —  Appohttiibnt  or  Ri- 

CBtVEBS— SUBPENBIVB  AFPBAI<— MaKDAMDB. 

1.  The  courts  have  power  to  appoint  re- 
ceivers of  corporations  whenever  necessary  to 
preserve  the  iDterest  of  all  concerned,  and  thoae 
who  have  ratified  the  appointment  cannot  recall 
their  consent  and  in  ex  parte  proceeding  prose- 
cute a  suspensive  appeal  from  the  order  appointp 
ing  the  receiver. 

2.  The  order  appointing  the  receiver  in  ef- 
fect SQStains  the  status  <iqo  of  the  corporation, 
and  was  issued  to  prevent  instead  of  to  cause 
injury. 

3.  Should  it  become  apparent  that  the  In- 
jury is  actual  or  threatening,  the  appeal  will  be 
idlowed  upon  proper  application. 

4.  The  wnt  prayed  for  to  compel  the  dis- 
trict Judge  to  grant  a  suspensive  appeal  is  re- 
fused. 

(Syllabus  by  the  Court) 

Original  application  on  tbe  relation  of 
William  Galser  for  writs  of  mandamus  and 
prohibition  to  Fred.  D.  King,  Judge.    Denied. 

Henry  P.  Dart  and  F.  B.  Thomas,  for 
relator.  Horace  E.  Upton  and  Lazarus, 
Moore  &  Luce,  for  respondeat 

BREADX,  J.  The  Algiers  Brewing  Com- 
pany is  a  corporation  organized  under  the 
general  incorporation  laws  of  the  state. 
There  exist  against  it  mortgages  and  imse- 
cured  debts  in  an  amount  in  excess  of  its 
assets.  It  is  alleged  that  the  management 
was  characterized  by  waste,  extravagance, 
and  recklessness.  Tliat  the  mortgage  bonds 
of  the  company  were  sold  by  the  company  at 
the  rate  of  60  cents  on  the  dollar,  in  accord- 
ance with  a  combination  entered  into  l>e- 
tween  the  management  of  the  company  and 
certain  persons  named.  Tliat  there  are  a  num- 
ber of  suits  pending  against  it  and  the  entire 
plant  was  imder  seizure  in  the  suit  of  Au- 
gust Borman  v.  The  Algiers  Brewing  Com- 
pany, to  satisfy  a  debt  of  $333.35,  and  ad- 
vertised for  sale,  and  that  part  of  the  ma- 
chinery had  been  sequestered,  also  a  number 
of  mules  of  the  company.  That  members  of 
the  lK>ard  of  directors,  acting  with  certain 
istoddiolders,  had  combined  and  conspired  to 


Digitized  by 


Google 


£*.) 


STATE  V.  KINO. 


60S 


otrtaln  possession  of  fh6  entb«  plant  In 
settlranent  of  bonded  Indebtedness  under 
consent  proceedings  to  be  instituted  In  an- 
other  conrt  The  LaJayette  Bank  of  St 
Louis  filed  In  the  court  a  qua  a  suit  for  the 
appointment  of  a  receiver  for  the  Algiers 
Brewing  Company.  The  district  judge,  In 
apiwlnting  the  receiver  on  the  application 
made,  states  as  reason  that  the  sale  of  an 
Important  part  of  the  machinery  necessary 
to  conduct  the  business  of  the  brewery  will 
operate  to  the  injury  of  all  concerned;  that 
it  is  a  proper  case  toe  the  ezerdse  of  the 
equitable  powers  of  the  court  In  the  Interest 
of  ail  the  creditors.  And  he  directed  the 
receiver  to  take  charge  of  the  property;  to 
Inventory  it,  and  report  to  the  court,  within 
10  days,  the  property  owned  by  the  com- 
pany, together  with  an  appraisement;  tliat 
he  talLe  oath  to  discbarge  the  duties  re- 
quired, and  furnish  bond  In  a  stated  amount 
The  sheriff  was  directed  to  suspend  the  sale 
under  the  execution  issued  untH  the  further 
orders  of  the  court  The  receiver  was  an- 
tborized  to  take  possession  of  the  property 
seized  and  of  the  property  sequestered,  with- 
out prejudice  to  the  rights  of  the  respective 
plaintiffs,  and  to  retain  possession  until  the 
further  order  of  court  In  support  of  his  ac- 
tion In  Issuing  the  above  order,  the  respond- 
ent returns  that  the  Lafayette  Bank  of  St. 
Louis  filed  in  the  court  over  which  he  pre- 
sldee,  in  the  suit  of  that  bank  against  the 
Algiers  Brewing  Company,  a  certified  copy 
of  the  bill  of  the  Tinker  &  Smith  Malting 
Company  v.  Algiers  Brewing  Company, 
praying  for  the  appointment  of  a  receiver 
by  the  federal  court,  which  Mil  was  voi- 
fied  by  the  oath  of  their  solicitor;  together 
with  the  resolution  of  the  Algiers  Brewing 
Company,  passed  on  the  20tb  of  August 
1S83,  at  a  meeting  at  which  the  relator,  as 
a  director  of  the  company,  was  present  and 
voted  for  the  appc^ntment  of  a  receiver. 
Demonstrating  the  absolute  necessity,  ad- 
visability, and  prudence  of  the  appointment 
of  a  receiver  for  the  administration  of  the 
affairs  of  that  brewing  company,  the  solic- 
itor, in  the  answer  before  that  court  alleged: 
"For  further  answer  respondent  says  that 
it  believes  the  true  interest  of  all  the  cred- 
itors, secinred  and  unsecured,  as  well  as  the 
stockholders  of  said  company,  requires  the 
appointment  of  a  receiver."  That  subse- 
quently the  board  of  directors  of  the  Al- 
giers Brewing  Company  adopted  a  resolu- 
tion recognizing  the  necessity  tor  the  ap- 
pointment of  a  receiver,  and  approved  the 
appointment  that  had  been  made  by  the 
respondent  The  relator,  as  a  director,  took 
part  In  the  meeting,  and  voted  fen'  the  ap- 
proval as  adopted  by  the  board.  A  creditor 
for  a  large  amount  and  several  bondholders 
intervened,  and  opposed  the  relief  sought 
The  respondent  furthw  returns  that  the  at- 
tom^s  for  relator  applied  tor  a  suspensive 
appeal  from  tiie  Judgment  rendered  August 
29th,  and  from  all  other  decrees  and  orders 


entered.  That  be  refused  to  grajnt  an  appeal 
because  the  orders  rendered  did  not  occa- 
sion irreparable  injury.  That  there  is  no 
law  authorizing  such  an  appeal  That  the 
mover  for  the  appeal  was  a  member  of  the 
board  of  directors  of  the  company,  and  ap- 
proved the  appointment  The  respondent 
also  states  that  on  the  same  day  the  Algiers 
Brewing  Company  offered  to  have  spread  on 
the  minutes  of  the  court  what  purported  to 
be  a  C(q;>y  of  a  resolution  of  the  board  of 
directors  of  the  company  revoking  the  action 
of  the  board  of  31st  August,  18S3,  approving 
the  appointment  of  a  receiver.  The  court  de- 
clined to  permit  the  filing  of  this  copy,  and 
states  as  ground  for  refusal  that  if  there  Is 
any  error  in  the  order  appointing  a  receiver, 
the  proper  mode  of  procedure  Is  that  pointed 
ont  in  Hackett  T.  Creditors,  43  La.  Ann. 
124,  8  Souths  587;  that  is,  to  move  for  the  re- 
scinding of  the  appointment  ordering  a  re- 
ceiver, and  then  the  resolution  of  the  board 
of  dh«ctors  complained  of  can  be  offered  in 
evidence,  and  the  court's  action  obtained. 
The  relator  also  returns  that  U  the  charges 
be  true  that  the  resolution  of  the  31st  Au- 
gust 1893,  approving  the  appointment  of 
a  receiver,  was  the  result  of  a  surprise,  de- 
ception, or  misinformation,  and  it  constl- 
tntes  a  cause  for  the  annulment  of  the 
orders  issued,  they  could  have  been  rescind- 
ed and  annulled  on  motion  to  that  effect, 
and  after  trial  contradictorily  with  all  par- 
ties in  Interest  That  he  suggested  and  in- 
vited from  the  bench  snch  a  course,  and 
ai^nred  counsel  for  relator  that  he  would 
make  such  a  rule,  returnable'  within  the 
shortest  possible  delay.  The  respondent  de- 
nies that  the  action  of  the  board  of  directors 
is  ultra  vires,  or  that  whether  ultra  vires 
or  not  depends  ui)on  a  question  of  fact,— 
that  is,  the  charter,— which  fact  can  only  be 
determined  after  evidence  taken  contradicto- 
rily with  the  parties  in  interest,  which  course 
the  relator  refused  to  follow.  In  litigation 
pending  before  the  court  a  qua  that  tribu- 
nal became  Impressed  with  the  necessity  of 
maintaining  the  status  quo  of  the  Algiers 
Brewing  Company  during  the  trial  of  is- 
sues over  which  it  had  Jurisdiction.  The 
strongest  possible  allegations,  veilfled  by 
oath,  had  been  made  against  the  manage- 
ment, and  Interested  parties  had  expressed 
apprehension,  in  legal  form,  of  irreparable 
and  unavoidable  loss,  if  action  was  not  taken 
to  prevent  it  Thereupon  the  court  Issued 
orders  in  effect  Judicially  sequestering  the 
property,  and  placing  it  in  the  hands  of  a 
receiver.  They  are  specific  and  guarded. 
The  receiver  was  made  to  qualify,  and  give 
a  bond  in  an  amount  the  court  deemed  suffi- 
cient He  was  dhrected  to  appraise  the 
property,  and  make  an  inventory,  and  a 
time  was  stated  for  his  return.  He  was 
specially  enjoined  not  to  sell  any  property, 
and  was  charged  with  administering  the  af- 
fairs of  the  corporation  in  the  interest  of 
all  concerned.   These  legal  steps  at  first  met 
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with  the  approval  of  tbe  relator.  Subse- 
quently, after  preliminaries  towards  admin- 
istering the  affairs  of  the  company  had  not 
only  been  taken,  bnt  had  become  accom- 
plished facts,  the  receiver  had  qualified,  was 
in  possessicm,  and  administering  under  the 
orders  of  the  court,  the  relator  appeared 
in  court,  and  moved  for  a  suspensive  appeal 
The  effect  of  this  appeal  will  be  to  set  aside 
all  that  has  been  done,  and  revoke,  for  the 
time  being  at  least,  all  that  was  sought  by 
the  order.  There  is  no  Injury  possible,  either 
Immediate  or  remote,  such  as  the  law  con- 
templates in  order  to  give  a  right  of  appeal. 
If  the  court's  authority  be  sustained,  there 
cannot  be  any  disposition  made  of  the  proi>- 
erty  in  violation  of  law,  and  without  an 
effective  remedy.  The  jwsslbility  of  irrepa- 
rable injury  was  the  moving  cause  in  obtain- 
ing the  court's  order,  l^e  relator,  who 
Joined  in  the  proceedings  to  that  end,  can- 
not ex  parte  be  heard  to  set  proceedings 
aside  by  a  suspensive  appeal  on  motion  with- 
out notice  to  other  interested  parties,  es- 
pecially as  we  do  not  discover  that  in  the 
proceeding  to  prevent  Irreparable  loss  an 
Irreparable  loss  is  threatened  which  gives 
the  moving  party  a  right  to  a  su8X>enBlve  ap- 
I>eaL  We  confine  our  decision  to  the  ques- 
tion of  irreparable  injury,  and  determine 
nothing  further  than  that  there  is  not  in 
the  case  as  presented  an  Irreparable  injury 
authM'lzlng  an  appeal  at  this  time.  Should 
it  be  made  apparent  hereafter  that  there  is 
such  injury,  either  actual  or  threatening, 
the  appeal  will  be  allowed  upon  proper  ap- 
plication tor  an  appeal.  It  is  therefwe  or- 
dered and  decreed  that  the  restraining  order 
herein  granted  be  set  aside,  and  that  the 
relief  prayed  for  be  refused,  at  relator's 
costs. 

(4«  IM.  Ann.  U4) 

STATE  ez  rd.  FOX  et  al.  v.  KING,  Judge. 

(No.  11,32a) 

(Supreme  Court  of  Liouisiana.    Jan.  15,  1894.) 

XKBOLVENT  CJoBPOnATIONS — REoarvEK — Appbal. 

1.  The  same  issues  are  presented  in  State 
V.  King  (No.  11,330)  14  South.  902,  slightly 
varying  in  statement;  and,  as  the  reasons  and 
authorities  therein  given  are  directly  applica- 
ble, a  conclusion  similar  is  followed. 

2.  The  only  question  Is  one  of  authority  vel 
non  to  appoint  a  receiver,  and  the  legality  of  a 
resolution  of  the  company  approving  the  ap- 
pointment 

3.  The  issues  must  come  up  on  appeal,  if 
at  all,  after  proof  heard  before  the  court  of  first 
instance. 

(Syllabus  by  the  Court) 

Original  application  on  tbe  relation  of  Fox 
&  Searles  for  writs  of  certiorari,  prohibition, 
and  mandamus  to  Fred.  D.  King,  Judge  di- 
vision B,  dvil  district  court    Denied. 

Henry  P.  Dart,  for  relators.  Horace  E.  Up- 
ton and  Lazarus,  Moore  &  Luce,  tot  respond- 
ent 

BREAUX,  J.  The  grounds  on  which  the 
relators  dalm  relief  are  that  on  the  28th 


August,  1893,  the  lAfayette  BaJik  of  St  Lou- 
is, co-respondent  herein,  filed  a  suit  in  the 
dvil  district  court,  In  which  the  single  issue 
was  the  appointment  of  a  receiver,  the  court 
being  incidentally  requested  to  stay  certain 
proceedings  against  the  Algiers  Brewing  Com- 
pany, the  party  defendant  therein,  an  alleged 
insolvent  corporation.  That  they  are  a  com- 
mercial firm,  domiciled  in  the  city  of  New 
York,  and  doing  business  under  tbe  firm 
name  and  style  of  Fox  &  Searles,  and  ordi- 
nary creditors  of  the  defendant  in  tbe  sum 
of  $S0O,  less  a  credit  of  $90.30,  represented 
by  a  promissory  note,  and  in  a  second  sum 
of  $3,064.  That  the  defendant  company  is 
owner  of  the  Algiers  brewery,  which  has  a 
value  in  excess  of  $200,000.  That  upon  the 
averments  of  plaintiff's  petition  an  order  was 
granted  by  the  respondent  Judge,  in  vacation, 
ex  parte,  and  without  notice  to  the  stockhold- 
ers or  to  the  brewing  company,  or  to  any 
other  person  or  creditor  interested,  and  which 
1b  to  the  following  purport:  "That,  consider- 
ing the  existence  of  certain  suits  against  and 
seizures  of  the  property  of  the  brewing  com- 
pany, and  that  the  defendant  corporation, 
through  its  board  of  directors,  has  consented 
to  the  appointment  of  a  receiver;  and  further 
considering  that  the  sale  of  an  Important 
part  of  the  machinery  necessary  to  conduct 
the  business  of  the  brewery  is  about  to  take 
place,  and  that  a  sale  will  operate  to  the 
manifest  injury  of  all  concerned,  unless  the 
order  to  sell  is  stayed;  and  further  consider- 
ing that  this  Is  a  proper  case  for  the  exer- 
cise of  the  equitable  powers  of  the  court  in 
the  Interest  of  all  creditors,  secured  as  well 
as  unsecured,  and  for  the  appointment  of  a 
receiver  to  take  charge  and  conduct  the  busi- 
ness of  the  corporation  subject  to  the  order 
of  the  court,  or  to  make  such  disi>osition  of 
the  property  as  is  fair,  equitable,  and  Just, — 
a  receiver  is  hereby  appointed,  and  intrusted 
with  all  powers  with  which  reodvers  are  in- 
vested under  the  law."  The  <»der  further 
directs  that  the  receiver  appointed  shall  take 
charge  of  the  property  and  effects  of  tbe  cor- 
poration, and  cause  same  to  be  InventOTied 
and  appraised;  and  that  the  dvil  sheriff  be 
directed  and  required  to  suspend  the  sale  un- 
der fl.  fa.  in  his  hands,  as  well  as  all  other 
proceedings  under  the  writ  of  sequestration. 
Of  the  foregoing  proceedings  and  order  the 
relators  complain  that  within  10  days  of  its 
rendition  they  applied  to  the  respondent 
Judge  for  permission  to  intervene  in  said  suit 
for  the  sole  purpose  of  appealing  suspensive- 
ly  from  said  order,  and  thereupon  moved  the 
court  for  a  suspensive  appeal,  returnable  to 
this  court,  tendering  bond  and  security,  and 
that  the  respondent  refused  their  appUcatloo. 
The  grounds  assigned  in  argument  by  coun- 
sel for  respondent  are  as  follows:  (1)  That 
creditors  cannot,  as  third  peirsons,  appeal  ex 
IMirte  without  proof  contradictorily  taken  to 
establish  an  Interest;  (?)  that  the  Judgment 
complained  of  is  interlocutory,  and  does  not 
work  an  irreparable  Injury;  (3)  that  tbe  reme- 
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dy  for  any  Injury  sncb  an  order  may  Inflict 
is  by  rule  to  have  the  order  set  aside.  The 
same  issues  aire  presented  In  State  r.  King 
(Na  11,330)  14  South.  902,  slightly  varying 
in  statement,  and,  as  the  reasons  and  aa- 
thoritles  therein  given  are  strictly  applicable, 
we  adopted  them  as  decisive  in  this  case. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  rule  nisi  be  set  aside,  and  re- 
lators' demand  rejected,  at  their  costs. 


(M  La.  Ann.  ue) 

STATE  ex.  rel.  FELDNER  r.  KIXO,  Judge. 

(No.    11,329.) 
(Supreme  Court  of  Loniaiana.    Jan.  16,  1891.) 

COKPOIUTIONS — BkCBIVIB. 

1.  Same  as  in  State  v.  King  (No.  11,330) 
14  South.  902. 

2.  The  rule  nisi  is  vacated,  and  the  writs 
applied  for  are  refused. 

(Syllabus  by  the  Court) 

Original  application  on  the  relation  ot 
George  D.  Feldner  for  writs  of  certiorari  and 
mandamus  to  Fred.  £>.  King,  Judge  division 
B,  civil  district  court.    Denied. 

Henry  P.  Dart,  for  relator.  Horace  B.  Up- 
ton and  Lazarus,  Moore  &  Luce,  for  respond- 
ent 

BREAUX,  J.  The  only  gaestlon  to  be  de- 
termined is  the  right  of  an  alleged  stock- 
bolder  in  a  Joint-stock  company  to  appeal  vel 
nonfroma  Judgment  appointing  a  receiver  to 
the  company.  Contradictorily  with  the  officer 
of  the  company,  a  receiver  was  appointed. 
After  bis  appointment  he  qualified,  and  was 
placed  in  charge  of  the  affairs  of  the  corpo- 
ration under  an  order  of  court  A  prima 
facie  showing  was  made  of  acquiescence  on 
the  part  of  the  board  of  directors.  This  ac- 
quiescence was  an  issue  In  the  case  of  State 
V.  King  (decided  recently  by  this  court),  14 
South.  902.  The  legal  question  is  similar  in 
ev»7  respect  in  this  case.  The  cases  were 
submitted  at  the  same  time,  and  the  points 
are  argued  in  one  brief.  For  reasons  as- 
signed in  the  Qalser  Case,  It  is  ordered, 
adjudged,  and  decreed  that  the  restraining 
order  be  set  aside,  and  the  relator's  demand 
rejected,  at  his  costs. 


(46  !«.   Ann.    299) 

STATE  V.  BINGHAM.    (No.  11,441.) 
(Supreme  Court  of  Louisiana.    March  12, 1894.) 
Criminaj.  Law— Apfeai, — Rbvigw. 
If  the  defendant  is  made  aware,  previous 
to  trial,  of  the  necessity  of  employing  counsd 
to  defend  his  case,  and  neglects  to  make  such 
employment,  and  declines  to  accept  the  services 
of  counsel   whose  services   are   placed   at   liis 
command,  it  is  hia  own  fault  if  ne  proceeds  to 
trial  without  requiring  service  of  a  copy  of  the 
Jury  list  and  of  the  information,  as  the.law  re- 
quires; and,  if  illegal  and  incompetent  evidence 
is  admitted  against  him  without  objection,  he 
is  to  blame. 
(Syllabus  by  the  Court) 


Appeal  from  district  court,  parish  of  East 
Carroll;  Fidd  F.  Montgomery,  Judge. 

D.  K.  Bingham  was  convicted  of  forgery, 
and  appeals.     Affirmed. 

Robert  Whetstone,  for  appellant  M.  J. 
Cunningham,  Atty.  Gen.,  and  Joseph  E.  Rans- 
dell,  Dist  Atty.,  for  the  State. 

WATKINS,  J.  The  defendant  was  tried 
for,  and  convicted  of,  the  crime  of  forgery, 
and  was  sentenced  to  imprisonment  in  the 
state  penitentiary  for  a  term  of  five  years. 
From  the  Judgment  and  sentence  he  has  ap- 
pealed, relying  on  a  motion  for  new  trial 
which  be  insists  was  Improperly  overruled. 
The  grounds  assigned  In  the  motion  axe  (1) 
that  the  Judgment  and  sentence  pronounced 
are  contrary  to  law  and  evidence;  (2)  that 
he  tias  no  knowledge  of  law,  is  iH>or,  and 
without  means  to  employ  counsel  to  defend 
his  case;  (3)  that  he  was  not  advised  by  the 
court  of  his  right  or  privilege,  under  the  law, 
to  have  counsel  assigned  to  him,  whose  duty 
it  was  to  assist  him  in  making  bis  defense, 
and  that  consequently  his  case  was  tried  ex 
parte,  and  iUegal  evidence  adduced  against 
him,  to  which  he  did  not  have  the  privilege  of 
objecting,  or  of  offering  evidence  in  rebuttal; 
(4)  that  there  was  no  copy  of  the  venire  or 
indictment  served  upon  him,  as  the  law  di- 
rects; (5)  that,  through  Ignorance  of  bis 
rights,  be  dected  to  be  tried  by  the  court, 
when  In  fact  he  should  have  been  tried  by  a 
Jury. 

On  the  trial  of  the  motion,  both  parties  in- 
troduced witnesses;  and  from  their  testi- 
mony, which  was  taken  in  writing,  and  is  in- 
corporated in  the  transcript,  we  find  the  fol- 
lowing substantial  facts,  to  wit:  That  the 
district  Judge  did  not  appoint  or  assign  the 
defendant  counsel  because  he  was  an  unusu- 
ally Intelligent  colored  man,  and  the  court 
presumed  be  knew  whether  or  not  he  was  en- 
titled to  a  lawyer  to  defend  his  case,  and 
he  made  no  request  of  the  court  to  appoint 
one;  that  the  defendant  denies  the  possession 
of  means  sufficient  to  employ  counsel,  and 
disavows  knowledge  of  his  right  to  have 
counsel  appointed  to  assist  bim;  that  since 
last  June  be  has  been  constantly  incarcerated 
in  the  parish  Jail,  and  was  coerced  to  trial 
without  legal  advice,  and  without  having 
been  served  with  a  copy  of  the  Jm-y  list,  of 
any  Idnd;  that  since  his  trial  and  conviction 
he  did  not  employ  the  attorney  who  prepared 
the  motion  for  a  new  trial  and  assisted  In 
the  trial  of  It;  that  one  of  the  practicing  at- 
torneys at  the  bar  of  the  court  of  trial,  at 
the  request  of  defendant's  brother,  called  to 
see  the  defendant  profesBionally  In  reference 
to  the  case,  and  his  services  were  engaged  by 
him  (the  defendant's  brother)  to  defend  the 
accused,  but  that  during  the  coiuse  of  their 
interview  the  defendant  signified  that  he  had 
perfect  confidence  in  his  own  ability  to  de- 
fend himself,  and  he  thereupon  vrithdrew 
from  the  case;  that  the  interview  occurred 
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only  a  few  mlnntea  before  the  case  was 
called  for  trial  The  slutement,  taken  as  a 
whole,  seems  to  disclose  on  the  part  of  the 
accused  a  full  knowledge  of  his  right  to  have 
counsel  to  represent  him,  and  that  the  duty 
was  Imposed  upon  him  to  have  made  a  re- 
quest of  the  judge  for  the  assignment  of  coun- 
sel to  defend  him.  This  is  the  plain  precept 
of  the  law.  State  v.  Doyle,  36  La.  Ann.  91; 
Rev.  St  I  992.  If  Incompetent  and  illegal 
evidence  was  adduced  against  him  on  the 
trial,— if  no  copy  of  the  Information  and  the 
jury  list  was  served  upon  him,— It  was  evi- 
dently becanse  he  did  not  have  timely  and 
competent  legal  advice;  but  it  was  just  aa 
evidently  the  fault  of  the  defendant  that  he 
declined  to  accept  the  services  of  the  attorney 
his  brother  selected  for  him,  and  risked  the 
defense  on  his  own  ability.  That  his  action 
was  Intelligent  and  thoroughly  understood  Is 
attested  by  the  fact  that  the  interview  he  had 
with  the  counsel  his  brother  employed  for 
him  occurred  on  the  same  day  the  trial  took 
place.  Under  these  ctrcnmstances,  it  would 
be  to  award  a  premium  upon  negligence  to 
reverse  the  judgment,  and  grant  the  defend- 
ant a  new  trial.    Jadgment  alBrmed. 


M  l£L  Ann.  3(Q 

STATE  ex  rel.  D'AMICO  et  al.  r.  JUDSE  OF 

FIRST  CITI  COURT.  (No.  11,446.) 
(Supreme  Court  of  Louisiana.  Feb.  12,  1894.) 
Uandauub  to  Court. 
A  mandamus  to  compel  the  inferior  coart 
to  hear  witnesses  to  confirm  a  default  will  not 
issue  when,  since  the  application  of  plaintiff  to 
confirm  the  default,  the  defendant  in  the  lower 
court  has  filed  his  answer. 

On  Rehearing. 

1.  In  proceedings  before  the  city  courts,  no 
default  preliminary  to  judgment  against  de- 
fendant is  required.    Code  Pr.  arts.  582,  583. 

2.  Nor  can  these  courts,  by  their  rules,  re- 
quire such  default. 

_  3.  The  writs  under  article  90  of  the  consti- 
tution will  not  issue  when  It  is  apparent  they 
can  serve  no  purpose. 
(Syllabus  by  the  Court) 

Original  application,  at  the  relation  of 
D'Amico  &  Sldotti,  for  mandamus  to  the 
judge  of  the  first  city  court    Denied. 

Branch  K.  Miller,  for  relators.  William  O. 
Dofour,  for  respondent 

MILLER,  J.  This  is  an  application  for  a 
writ  of  mandamus  to  direct  the  judge  of  the 
first  city  court  to  hear  witnesses  to  prove 
plaintiffs'  demand  in  the  suit  of  D'Amioo  et 
at  y.  Cannuzza.  The  complaint  of  relators 
h&K  (the  plalntlfTs  In  the  suit  in  the  lower 
court)  is  that  the  judgS  refused  to  hear  the 
witnesses,  on  the  ground  that  no  default  had 
then  been  taken.  The  answer  of  the  respond- 
ent judge  Is  that  the  rules  of  the  court  re- 
quired a  default  to  be  taken  before  the  proof 
could  be  administered,  and,  under  the  rules, 
there  must  be  three  days  after  defiault  be- 


fore confirmation  of  the  judgment  He  far- 
ther sbow^  tttat  the  defendant  In  the  suit 
has,  since  the  application  of  plaintiffs  to 
prove  their  demand,  filed  his  answer;  and  it 
is  now  too  late  to  hear  witnesses,  and  rea- 
der judgment  as  of  date  January  9th,— the 
date  of  plaintiffs'  application.  There  is  no 
power  in  this  court  to  order  the  wittadiawal 
of  the  answer  of  defendant  filed  In  the  lower 
court  The  relators  here  will  necessarily 
have  to  fix  the  case  for  trial,  and  prove  the 
demand.  It  would  therefore  accomplish  no 
purpose,  were  we  to  hold  that  the  respond- 
ent judge  should  have  beard  the  plaintiffs' 
witnesses  when  they  offered  them.  The  writ 
is  therefore  refused,  at  relators'  costs. 

On  Rehearing. 
(March  12,  1894.) 

On  this  application  for  a  rehearing,  it  Is 
urged  that  in  proceedings  before  the  city 
court  the  law  provides  for  no  defaults  pre- 
liminary to  final  Judgments.  Hence,  It  Is  in- 
sisted that  our  decisions  should  have  re- 
quired the  lower  court  to  receive  and  act  on 
the  testimony  tendered  by  the  relators  in 
proof  of  their  demand,  and  declined  to  be  re- 
ceived because  there  was  no  default 

It  seems  that  the  city  courts  have  adopted 
a  rule  requiring  defaults  before  judgments. 
But  these  rules  must  conform  to  the  express 
law  governing  the  proceedings  before  these 
courts.  The  law  requires  the  defendant  In 
suits  before  the  city  courts,  to  answer  the 
demand  the  day  after  service  of  citation.  If 
he  fails  to  answer,  there  is  no  provision  for 
any  default,  and  in  our  opinion  the  rules  in 
those  courts  cannot  exact  such  default  to  be 
taken.  It  is  the  duty  of  the  court,  if  defend- 
ant falls  to  appear,  to  receive  the  proof  of 
plaintiff's  demand,  and  decide  the  case.  We 
should,  in  any  proper  case,  compel  by  man- 
damus the  performance  of  this  duty.  But 
the  defendant  may  answer  at  any  time,  If 
judgment  has  not  been  rendered  against  him. 

In  this  case  the  answer  of  the  respondent 
judge  brings  to  oar  notice  that,  since  be  de- 
clined to  receive  plaintiffs'  testimony,  the  de- 
fendant has  answered.  Tbls  requires  that 
Qie  case  be  fixed  for  trial,  and  the  hearing 
on  the  day  of  trial  of  the  witnesses  for  both 
parties.  The  mandamus,  therefore,-  cannot  Is- 
sue to  compel  the  court  to  hear  and  act  upon 
plaintiffs'  testimony  in  support  of  th^  de- 
mand when,  by  filing  his  answer  after  the 
hearing  of  this  testimony  was  refused,  the 
defendant  has  acquired  the  right  to  have  the 
case  fixed,  and  his  witnesses  heard.  While 
the  court  recognizes  that  platntUIs'  witnesses 
should  have  been  heard  whoi  tendered,  and 
judgment  then  pronotmced,  still,  in  the  pres- 
ent posture  of  the  case,  1.  e,  the  defendant 
having  sinoe  answered,  we  cannot  Issue  the 
mandamus  that  would  have  been  granted  but 
for  that  answer,  of  which  we  are  Informed 
In  the  r^ly  of  the  respondent  judg&  Re- 
hearing refused. 
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(46  Ln.  Aon.   U7) 

STATE  ex  rd.  POUGE  JimT  OP  ST.  MAB- 

TIN  PARISH  ▼.  DtrPRB,  Justice  of 

th«  Peace.    (No.  U,418.) 

(Supreme  Court  of  Louisiana.    Jan.  15,  1894.) 

Justices  of  thb  Pbaob  —  Jckisdictiom  or  De- 

FBNDAKT  —  WaITBB  BT  APPBABANCB— SeBTICB' 

ov  Phooebs. 

1.  Where  a  party  appears,  and  excepts  to 
want  of  dtation  in  a  cause,  which  is  orer- 
mled,  and  he  then,  reserving  his  rights  under 
the  exception,  files  a  plea  to  the  jurisdiction, 
the  latter  plea  is  not  such  an  appearance  as  to 
core  the  want  of  citation. 

2.  The  political  eoiporation  known  as  a 
"parish"  may  be  sued  within  its  territorial  lim- 
its in  any  court  of  competent  jurisdiction. 

3.  Under  the  provisions  of  article  107T, 
Code  Pr.,  any  constable  of  the  pariah  can  serre 
the  citation  issued  by  a  justice  of  the  peace. 
If  the  constable  is  an  interested  party,  the 
dtation  must  be  served  by  another  constable 
or  the  sheriff. 

(SyUabua  by  the  Court) 

OrigliuU  application,  at  the  relation  of  police 
jury  of  St  Martin  parish,  for  writs  of  certio- 
rari and  prohibition  to  A.  A.  Dupto,  Jnatlee  of 
tliepeac&   Judgment  for  relators. 

R.  F.  Bronssard,  DIst  Atty.,  for  rdators. 
A.  A.  Dupre^  In  pro.  per. 

McENERT,  J.  J.  O.  Halpin,  Jr.,  brongbt 
suit  against  the  parish  of  St  Martin  for  a 
small  sum,  tmappealable  In  amotmt  Eug.  A. 
Duchamp  Is  president  of  the  police  Jury  of 
said  parish.  The  dtation  was  addressed  to 
bim  pereonaUy  and  individually.  The  police 
Jury  of  said  parish  filed  an  exception  to  the 
citation  on  this  account  The  exception  was 
overruled.  Reserving  the  rights  In  the  excep- 
tion, the  defendant  police  jury  filed  an  ex- 
ceptlcm  to  the' jurisdiction  of  the  court,  ra- 
tlone  personae;  alleging  that  the  police  jury 
must  be  sued  at  the  domlcBe  of  the  parish, 
which  was  In  the  First  ward.  Instead  of  the 
Fifth,  in  which  the  parish  was  dted  to  ap- 
pear. 

The  citation  was  defective,  as  the  parish  had 
not  been  properly  dted,  through  its  official 
head,— the  president  of  the  police  jury  of  said 
parish.  The  appearance  in  the  exception  to 
the  jurisdiction  did  not  waive  the  defective 
citation,  as  all  rights  were  reserved  when  the 
exception  to  the  Jurisdiction  was  filed  that 
were  urged  in  the  exception  to  the  citation. 
Lukis  T.  Allen  (opinion  on  rehe&ring,  recently 
dedded),  46  La.  Ann.  — ,  14  South.  186. 

The  relator  therefore  prays  for  a  writ  of 
prohibition  directed  against  the  rMpcmdent 
Justice  on  account  of  the  nullity  of  the  pro- 
ceedings for  the  defective  dtation,  and  the 
want  of  Jurisdiction.  On  the  first  ground 
the  application  for  the  T^ts  must  be  sus- 
tained. We  will  notice  the  second,  because 
the  case  may  be  further  prosecuted  on  a  legal 
dtation,  and  the  second  ground  may  again  be 
presetted.  The  police  Jury  of  St  Martin  par- 
ish holds  its  sessions  and  transacts  Its  busi- 
ness In  the  First  ward  at  the  parish  site. 
But  this  dops  not  fix  fbe  presence  of  this 
political  corporation  exduslvely  at  this  point 


It  Is  present  everywhere  throughout  the  terri- 
torial limits  of  the  parish,  and  may  be  sued 
like  the  state,  when  Its  permission  Is  granted 
for  this  purpose.  In  any  court  of  proper  Ju- 
risdiction within  its  territorial  limits.  State 
T.  Judge  of  First  Justice's  Coiurt,  41  La.  Ann. 
403,  6  Soutii.  653. 

Objection  is  also  made  to  the  service  of 
dtation  by  the  c(»istable  of  the  Fifth  ward. 
In  this,  as  In  the  objection  to  the  juris- 
diction, the  rights  of  the  exception  to  the  dta. 
Uon  were  reserved.  Artide  1077  of  the  Code 
of  Practice  saya  that:  "When  a  suit  is  Insti- 
tuted before  a  Justice  of  the  peace  he  shall 
make  a  note  in  his  record  of  the  date  and 
nature  of  the  demand,  and  shall  immedlatdy 
prepare  a  dtation  setting  forth  the  amount 
and  nature  of  the  demand,  to  call  the  de- 
fendant before  him  to  answer  said  demand, 
and  he  shall  ddlver  said  dtation  to  any  con- 
stable of  the  parish  that  It  may  be  served  on 
the  defendant"  If  the  constable  Is  an  In- 
terested party,  as  alleged  by  relator,  the  serv- 
ice of  dtation  must  be  made  by  some  other 
constable  of  the  parish,  or  the  sheriff.  It  Is 
therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  rendered  by  said  Justice  of  the 
peace,  Fifth  ward,  parish  of  St.  Martin,  be 
annulled  and  set  aside,  defendant  to  pay 
costs. 


(«  Vk.  Ann.  SXi 
Succession    of   COUDER.    (Ka   11,858.) 
(Supreme  Court  of  Louisiana.    Feb.  12,  1894.) 
Adkisistbatiov — Claims  against  Leqatbes — 

LlMlTATIOS. 

1.  The  son  and  heir,  Emile  Couder,  Bued 
to  annul  a  clause  of  the  testament  of  his  moth- 
er, Julie  Couder,  in  which  he  is  charged  with 
bring  a  debtor  to  her.  In  the  answer  of  the 
executor  of  the  mothei's  will  (the  defendant  in 
the  suit)  the  consideration  of  the  indebtedness 
is  alleged^nd  on  the  trial  the  con£deration  was 
proved.  Tlie  plaintiff  interposed  the  plea  of 
prescription  as  a  bar  to  the  recovery  on  the 
claims  thus  proved.  Debts  of  the  heirs,  like  do- 
nations to  them  by  the  ancestor  from  whom 
they  inherit  are  subject  to  collation;  and  pre- 
Bcnption  is  not  a  bar  to  the  collation,  as  runnini; 
at  any  time  prior  to  the  death  of  the  ancestor 
from  whom  they  inherit  Prescription  does  not 
date  from  a  day  anterior  to  the  opening  of  the 
succession,  and  the  collation  is  due  and  exigi- 
ble. The  plea  of  prescription  is  therefore  over- 
ruled,  and  the  heir  is  ordered  to  collate. 

2.  The  judgment  appealed  from  is  amended 
and  affirmed. 

(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;    Nicholas  H.  RIghtor,  Judge. 

Action  by  Emlle  Couder  against  the  exec- 
utcHT  and  legatees  of  the  succession  of  Julie 
Couder  to  annul  testatrix's  wIU.  From  the 
judgment  rendered  the  executor  appeals. 
Reversed  In  part 

W.  E.  Murphy,  for  appellant  Henry  F. 
Dart,  for  appdleea. 

BREAUX,  J.  The  mother  of  three  chil- 
dren, Mrs.  Pierre  Couder,  bequeathed  her 
estate  to  two,  wltb  the  exception  of  the  fol- 
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lowing  beqaest  to  the  third:  "I  give  and  be- 
queath to  my  son,  Emlle,  the  sum  of  two 
hundred  dollars,  In  addition  to  the  sum  of 
twenty-three  hundred  dollars,  which  he  owes 
me."  The  wlU  Is  dated  29th  May,  1890. 
The  testator  departed  this  life  on  the  17th 
June,  1892.  In  the  proceedings  before  the 
court  the  son,  Eimile,  attacked  the  will  on 
the  ground  that  no  debt  was  ever  due  by 
him  to  bis  mother;  that  the  will  la  an  at- 
tempt to  disinherit  him;  that  the  testatrix 
bequeaths  property  of  which  she  was  not 
the  owner.  The  plaintiff  prays  for  Judg- 
ment against  the  executor  and  the  legatees 
annuUlng  and  setting  aside  the  last,  will  of 
said  Mrs.  Julie  Couder,  and  nnnnlllng  the 
probate  of  the  will,  and,  in  the  alternative, 
should  the  court  not  consider  him  entitled 
to  that  relief,  h6  prays  that  the  legacies  be 
reduced  conformably  to  the  law's  require- 
ment The  executor  of  the  mother's  suc- 
cession and  the  legatees  are  Joined  as  de- 
fendants in  the  suit  The  executor  defends, 
and  he  pleads  an  Indebtedness  arising,  he  al- 
leges, out  of  the  son's  (Emlle's)  theft  and  em- 
bezzlement of  money  from  his  mother  in 
1866,  amounting  to  $2,525,  and  for  other 
amounts,  aggregating  altogether  $3,974  The 
plalntifl,  Emile  Couder,  died  shortly  after 
the  suit  had  been  instituted.  His  widow 
and  heirs,  after  his  death.  Joined  as  parties 
plaintiff,  and  prosecute  In  their  names.  The 
court  a  qua  decreed  that  the  legacies  be  re- 
duced to  the  disposable  portion,  and  that  the 
donations  mortis  causa  be  subject  to  adjust- 
ment and  settlement  of  the  community  ex- 
isting between  the  late  Pierre  Couder  and 
the  testatrix;  that  certain  property  described 
In  the  Judgment  is  part  of  the  community; 
that  the  declarations  by  the  testatrix  of  pre- 
vious Indebtedness  of  Emile  Couder  contain- 
ed in  her  will,  and  alleged  In  the  reconven- 
tlonal  demand  filed  in  the  suit  are  of  no  ef- 
fect, being  prescribed.  In  the  rule  for  a 
new  trial  interposed  by  the  executor  he 
avers  as  grounds  for  a  new  trial  that  it  was 
aflirmatlvely  proved  that  the  amount  de- 
clared In  the  will  of  the  late  Mrs.  Pierre 
Couder  was  justly  due  by  Emile  Couder. 
That  prescription  does  not  apply,  in  matters 
of  successions,  among  the  heirs  claiming 
from  their  author. 

The  questions  argaed  by  counsel  and  be- 
fore us  for  our  determination  are  whether 
there  was  an  amount  proved  as  due  by  the 
heir  Emile  to  the  succession  of  bis  moth- 
er, and,  if  proved,  whether  prescription  ap- 
plies. The  amount  of  the  claim  in  the  mo- 
tion for  a  new  trial  was  limited  to  the  sum 
declared  in  the  wiU  as  due  by  the  plaintiff. 
We  dispose  of  the  claims  alleged  In  the  pe- 
tition for  an  additional  amount  with  the 
statement  that  they  are  not  proved  by  suffi- 
cient evidence  to  Justify  a  Judgment  allow- 
ing them.  OUlespie  y.  Day,  19  La.  265. 
They  consist  of  alleged  coUections  by  plain- 
tiff, not  satisfactorily  proved.  If  such  col- 
lections were  made,  they  may  have  been  set- 


tled. The  mother,  who  has  carefuDy  charged 
him  with  the  amount  she  said  was  due,  is 
silent  as  to  these  additional  items.  Only 
one  witness  testified  regarding  them.  The 
records  do  not  disclose  any  corroborating 
testimony  in  this  respect  The  amount  ex- 
ceeds $500,  and  cannot  be  considered  proved 
on  the  uncorroborated  testimony  of 'one  wit- 
ness. With  reference  to  the  remainder,  the 
amount  cliarged  by  the  testatrix  in  her  will, 
his  sister  testifies  that  it  was  taken  by  her 
brother,  Emile.  She  did  not  see  him  take 
it  but  relates  circumstances  showing  that 
the  contents  of  a  tin  box  belonging  to  the 
mother  were  taken  by  him.  She  testifles  that 
it  amounted  to  more  than  $2,000.  She  saw 
the  amount  counted  and  placed  in  the  box. 
It  was  locked.  A  short  time  after,  on  the 
request  of  the  brother,  it  was  handed  to  him 
by  his  mother.  He  took  it  to  his  room.  On 
its  return  it  no  longer  contained  the  amount 
Anothw  witness  testifles  positively  that  the 
amount  thus  taken  was  $2,500.  These  wit- 
nesses testify  that  the  broths,  Emile,  admit- 
ted at  the  time  that  he  had  taken  the  mon- 
ey. The  declaration  of  the  will  Is  a  corrolv 
oratlon  that  cannot  be  overlooked  In  the 
dealing  between  the  mother  and  son.  Upon 
that  subject  commenting  upon  similar  arti- 
cles of  the  Code  of  France,  it  Is  laid  down 
as  a  correct  principle:  "La  declaration  falte 
par  le  pere  de  famllle  dans  son  testament 
que  I'un  de  ses  enfants  a  recu  de  lul,  avant 
son  deces,  une  somme  qu'il  precise,  ne  fait 
pas  preuve  suffisante  que  la  somme  ait  ete, 
en  effet  recue,  de  facon  a  autoriser  les  au- 
tres  enfants  a  eu  exiger  le  rapport  Bastia. 
10  Avril,  1854,  D.  P.  54  2.  216.  Dallos  et 
Verge*  Codes  Annotes,  art  851,  No.  23  et  No. 
24:  Cependant,  ime  declaration  du  pere  com- 
mun,  redigee  sous  forme  de  dispositions  de 
demiere  volonte,  et  qui  contlent  par  notes 
successlves  separement  signees  de  lul,  le 
compte  des  sommes  avancees  a  chacun  de 
ses  enfants  et  dont  11  vent  que  le  rapport- 
Bolt  fait  a  sa  succession  pour  que  I'egalite 
regne  entre  ses  enfants  quoiqa'elle  ue  vallle 
pas  comme  disposition  testamentalre  en  ce 
que  la  premiere  note  seralt  seule  datee,  a  ete 
neaumoins  declaree  sufflsant  pow  que  le 
Juge  decidat,  d'apres  ces  notes  qu'Il  du  rap- 
port et  eu  determlnat  la  quotlte,  alors  sur- 
tout  qu'il  est  reconnu  que  les  avances  ont 
ete  faltes  et  que  I'heritler  ne  preuve  pas  qu'Il 
solt  libere.  Keq.  28,  Aout  ISll,  J.  G.  success., 
1202."  It  having  been  abstracted  by  the 
son  from  his  mother's  succession,  it  was  sub- 
ject to  collation.  The  child  is  bound  to  col- 
late such  amoimts.  Succession  of  Toumll- 
lon,  15  La.  Ann.  263.  The  object  of  colla- 
tion is  to  establish  equality  among  the  heirs. 
Each  heir  has  a  right  to  that  equality. 
There  would  not  be  equality  if  an  heir  was 
not  compelled  to  collate,  and  the  restitution 
of  an  amount  taken  could  not  be  forced. 
The  fact  that  the  amount  was  taken  against 
the  will  of  the  owner  should  make  the  col- 
lation the  more  imperative.   The  heir  should 
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collate  that  wbldi  he  has  ta];en  from  his 
mother,  the  same  as  that  he  should  collate 
sums  advanced  to  him.  Dalloz,  Dictlomialre 
des  Jnrlsprudence,  tit  "Rapport,"  art.  483, 
No.  204.  To  the  same  effect  is  Dalloz  et 
Verge,  Codes  Annotes,  art  851,  No.  38, 
Paris,  6  Mai,  1846,  D.  P.  462.  133.  "L'enfant 
devrait  egalement  le  rapport  de  ce  qu'll 
aurait  detom*ne  de  la  malson  patemelle  si 
Tobjct  etalt  de  quelque  yalem:.  Ce  seralt 
meme  une  restitution  dont  11  ne  se  dlspen- 
seralt  pas  (en  renoncant  a  la  succession  dn 
pere).  Duranton,  T.  7,  N.  365,  D.  A.  No. 
23."  "Mais  cela  ne  e'entend,  sans  doute, 
remarque  fort  blen  Vagellle,  article  855,  No. 
8,  que  des  sonstractlons  anterieures  a 
rouvertnre  de  la  succession  les  autres  etant 
segleea  par  les  articles  782  et  801.  Dans  ce 
premier  cas  Yageille  accorde  beln  le  rapport 
mals  seulement  si  le  vol  a  cause  une  perte 
assee  grande  pour  obllger  le  pere  a  qnelqne 
alienation  on  a  des  dettes  subsistantes,  mals 
le  mention  qn'en  perte  dons  ses  paplers  ne 
seralt  qa'nne  indication  mais  non  une  preure 
determinante."  Dalloz,  Dictionnalre  de  Juris- 
prudence, art.  483,  No.  200;  Dalloz  et  VOTge, 
Codes  Annotes,  art  851,  No.  38. 

The  argument  of  plaintiff's  counsel  is  di- 
rected principally  ro  the  plea  of  prescription. 
The  offense,  he  urges,  was  laid  In  1866,  and 
the  parties  died  In  1802,  during  which  time 
no  demand  was  made  for  the  amount.  An 
heir  had  been  discharged  under  the  act  of 
congress  entitled  "An  act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the 
United  States,"  approved  August  19,  1841. 
The  provisions  of  the  act  extended  to  all 
debts  of  the  Insolvent  existing  at  the  time  of 
the  discharge.  The  amrt  decided  that  this 
did  uot  relieve  the  heir  from  the  obligation 
to  c<^late.  It  was  not  within  the  reach  of 
the  bankrupt  act  Successl<m  of  Cuculln,  9 
La.  Ami.  96.  A  debt  was  not  prescribed  at 
the  date  of  the  opening  of  a  succession.  It 
was  held  that  the  opponent  In  the  case  was 
as  much  bound  to  account  for  "whatever  he 
owed  at  that  time  as  he  would  be  for  a 
movable  or  slave  which  he  had  received  or 
taken  possession  of  belonji^ng  to  the  succes- 
sion. If,"  adds  the  court,  "prescription  of 
debts  previous  to  the  death  of  the  ancest- 
or can  relieve  the  heir  (the  debtor)  from 
collating  (upon  which  we  express  no  opin- 
ion). It  cannot  have  that  effect  after  the 
succession  has  once  been  opened."  Suc- 
cession of  Sklpwith,  15  La,  Ann.  211.  Laur- 
ent Droit  Civil  Francals  (volume  10,  p. 
650),  propounds  the  question,  When  begins 
the  prescription  of  the  action  to  compd  col- 
lation? It  has  been  decided,  says  that  com- 
mentator, that  there  is  no  prescription  possi- 
ble during  the  existence  of  the  donor  for 
evident  reason,  since  the  obligation  to  col- 
late dates  only  from  the  date  of  heirship; 
that  is,  prescription  runs  from  the  date  of 
the  death  of  the  donor.  Collation  Is  an  Inci- 
dent of  the  operation  of  partition;  it  cannot 
be  separately  subjected  to  prescription  with- 


out holding  that  the  action  ,of  partition  may 
be  partially  extinguished  in  so  far  as  re- 
lates to  collation,  though  In  full  force  and 
effect  in  so  far  as  relates  to  a  distribu- 
tion of  the  proi>erty.  This  would  be  con- 
tradictory, for  of  properties  to  be  distrib- 
uted are  the  donations  to  the  heljrs  that  are 
subject  to  collation;  thereifore,  during  the 
time  tiiat  the  action  for  a  partition  lies,  the 
action  "en  rapport"  Is  inextlnguished.  Eadem 
sensu  Is  Fuzier-Herman,  volume  2,  p.  250. 
Maracade,  upon  the  subject,  adds  a  verbal 
criticism  of  no  importance  In  so  far  as  re- 
lates to  prescription,~that  accounting  for  the 
debts  is  not  a  "rapport"  of  the  debt  to  the 
mass  of  the  succession,  but  a  payment  that  it 
follows  logically  and  naturally;  that  the  set- 
tlement by  deducting  from  the  portion  of  the 
heir  Is  a  payment,  and  not  a  "rapport"  to  the 
succession.  This  distinction  between  the 
"rapport"  of  donations  and  the  payment  of  an 
advance  by  the  heir  in  the  settiement  of  a 
succession  plays  a  part  In  the  matter  of  a  re- 
nunciation of  a  succession  by  the  heir,  but 
none  In  so  far  as  relates  to  prescriptions. 
In  the  kindness  of  her  heart  the  mother  treat- 
ed the  amount  In  her  will  as  an  "advance," 
although  it  had  been  unlawfully  taken  from 
her.  The  heir,  the  commentator  states,  must 
be  held  for  the  payment  of  the  debts  although 
he  renounced  the  succession,  thus  differencing 
debts  from  "donation"  In  collation.  The 
French  authorities  hold  that  the  obligation 
Is  not  prescrlptible  during  the  existence  of 
the  ancestor  from  whom  the  indebted  heir  in- 
herits. The  Jurisprudence  of  this  court  upon 
the  subject  is  not  different  Sucli  claims 
have  never  been  held  prescribed  in  this  state. 
Donations  and  advances  constitute  part  of 
the  active  mass  of  the  succession  for  parti- 
tion, and  are  therefore  not  subject  to  pre- 
scription before  the  death  of  the  ancestor  by 
whom  it  is  left 

The  allegation  that  the  testatrix  has  includ- 
ed property  in  the  legacies  of  which  she  is 
not  the  owner  In  her  absolute  right  is  sus- 
tained by  the  proof.  The  records  disclose 
that  the  real  estcite  described  as  Nos.  150  and 
152  Orleans  and  176  and  176%  Robertson 
street  is  property  of  the  community  lately 
existing  between  Pierre  Couder  and  wife, 
deceased.  The  Judgment  appealed  from  de- 
crees that  it  is  property  of  the  community. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plaintiff's  demand  against  the, 
defendants  to  annul  and  set  aidde  the  last  will 
of  Mrs.  Julie  Couder,  and  to  annul  and  set 
aside  the  probate  of  the  wUl,  be  rejected. 
A  judgment  is  rendered  against  plaintiff  and 
in  favor  of  the  succession  of  Julie  Couder  for 
the  sum  of  $2,300,  as  charged  in  the  will  of 
the  testatrix,  Julie  Couder.  That  In  the  par- 
tition the  legacies  be  restricted  to  the  dis- 
posable portion  of  decedent's  interest  In  the 
property  bequeathed.  To  the  extent  of  the 
foregoing  decree,  the  Judgment  appealed  from 
Is  annulled,  avoided,  and  reversed.  In  so 
far  only  as  the  Judgment  appealed  from  de- 
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fliat  the  real  estate  before  described 
forms  part  of  the  commnnlty,  it  Is  decreed 
that  It  Is  affirmed,  at  appellees'  costs. 


(«  La.  Ann.  tTt) 
8BAB0T  «t  aL  T.  TUUIB  OBEDTIOBS. 
(No.  10,930.) 
(Sapreme  Court  of  Lonislana.    March  12, 1894) 

IrSOLTBHOT— FrOOSDCKB— JODOHBHT, 

1.  Jndcment*  homologatins,  as  far  as  not 
opposed,  the  acconnts  of  an  administrator  or 
syndic,  fix  the  ranic  of  creditors  and  order 
of  distribntion  stated  on  the  account,  and  sucii 
jadgipents  cannot  lie  disturbed  bj  subsequent 
Jadgments,  except  so  far  as  concerns  the  oppo> 
nent  Unbbell  t.  Bead.  14  La.  242;  Mayfieid 
T.  Comeao,  7  Mart  (N.  S.)  182;  1  Hen.  La.  Dig. 
9.  769,  Nos.  2,  0,  et  eeo. 

2.  The  lessor's  ciaim  for  r«it  and  certain 
pririleged  debts  ranlt  the  debt  of  the  render 
of  movables;  and  when  the  funds  brought  on 
the  accoant,  it  is  manifest,  ieare  nothing  for 
such  vendor  after  satisfying  the  privileged 
debts  preferred  to  him,  the  Judgment  direcnne 
him  to  1)0  pat  on  the  account  will  t>e  revwsea. 

(Syiiabas  by  the  Court) 

Appeal  from  dvil  district  coort,  parish  of 
Orleans;    Frederick  D.  King,  Judge. 

To  the  report  of  John  A.  McLean,  syndic 
of  Seai-cy  &  Co.,  insolvents,  H.  Dudley  Cole- 
man ft  Co.  file  opposition,  and  from  a  Judg- 
ment sustaining  the  opposition  McLean  and 
others  appeal.    Reversed. 

WUllam  Armstrong,  for  appellants.  Guy 
M.  Homor,  for  appellees. 

MILLBR,  J.  This  Is  an  appeal  1^  the 
syndic  and  his  attorneys  from  the  Judgment 
of  the  lower  court  maintaining  opposition  of 
a  creditor  to  the  syndic's  account  The 
funds  in  his  bands  were  mainly  derived  trom 
the  sale  of  the  effects  In  premises  leased  by 
the  Insolvents,  and  the  rent  for  the  un«c- 
ptred  term  of  the  lease  Is  tmpald.  Among 
these  effects  were  certain  movables,  bought 
by  the  insolvents,  sold  separately,  at  the  in- 
stance of  the  unpaid  vendor,  realizing  more 
than  enough  to  pay  him,  and  on  the  pro- 
ceeds he  asserts  the  vendor's  privilege.  Be- 
sides the  funds  arising  l^m  the  sale  of  all 
these  effects  in  the  leased  premises,  subject 
to  the  special  privileges  of  the  lessor  and 
vendor,  thaw  are  funds  for  distribution  de- 
rived from  other  sources.  There  were  two 
accounts  filed.  The  first  exhlMted  prlvi- 
l^ed  debts  Incident  to  the  syndic's  adminis- 
tration and  otbet  charges.  The  aggregate 
of  all  these  privileged  debts  and  charges 
were  deducted  from  the  mass  of  the  funds 
and  tlie  residue  awarded  to  the  lessor.  It  Is 
obvious  the  accoimt  was  not  framed  In  ac- 
cordance with  the  provisions  of  the  law  di- 
recting the  dlstritmtion  when  there  are  gen- 
eral and  special  privileged  debts  to  be  paid 
from  funds,  a  portion  of  which  Is  subject  to 
no  special  privileges,  and  another,  and  In 
this  case  the  larger,  portion  Is  charged  with 
fecial    privileges.    Ber.    Civ.   Gode^    arta. 


8191,  82S2,  82S4,  8258.  SiMS.  The  account 
was  homologated  as  far  as  not  omx>Bed,  the 
only  opposition  coming  from  the  unpaid  ven- 
dor of  the  movables  sold  separately.  The 
opposition,  asserting  bis  right  of  paymoit, 
over  all  (save  the  charges  of  sale),  from  tba 
proceeds  of  the  movables,  was  sustained, 
and  the  syndic  directed  to  recast  his  account 
The  syndic  then  filed  another  account,  in 
which  be  pursued  the  same  method  of  dis- 
tribution of  paying  the  mass  of  all  privileged 
debts  from  the  mass  of  all  the  fUnds.  This 
account  was  also  homologated  as  far  as  not 
opposed,  and,  like  the  first,  with  no  opposi- 
tion, except  from  the  unpaid  vendor,  still  as- 
serting his  privilege  for  tlie  unpaid  price  on 
the  proceeds  of  the  movables  be  had  sold. 
On  this  last  account  the  total  proceeds  were 
stated  to  be  $3,380,  the  privileged  debts,  at- 
tomeys'  and  notaries'  fees,  auctioneers'  com- 
missions, syndics'  commissions,  clerk  hire, 
and  other  charges  figured  on  the  account 
amounting  to  $1,813.11,  all  deducted  from 
the  mass  of  all  the  funds,  left  $1,67&97. 
and  this  residue  was  awarded  to  the  lessor, 
his  unpaid  rent  amounting  to  $2,740^  toe- 
which  be  was  put  on  the  account  The 
lessor  was  left  unpaid  for  a  large  portion  of 
the  rent  and  there  was  nothing  for  the 
unpaid  vendor.  On  the  opposition  the  court 
decreed  that  privileged  debts— L  e.~  charges 
for  attorneys'  and  notaries'  fees— were  in- 
ferior to  the  privilege  of  the  unpaid  vendor, 
and  that  he  should  be  placed  on  the  accotmt 
with  preference  over  these  fees,  amounting 
to  $590.  The  court  further  decreed  that  the 
lessor,  as  well  as  the  vendor,  had  preference 
over  the  tees,  and  reduced  $100  on  the  ac- 
count as  reserved  for  costs,  to  $20.  From 
this  Judgment  on  the  opposition  this  appeal 
Is  taken  by  the  syndic  and  bis  attorneys, 
whose  fees  are  subordinated  by  tbe  Judg- 
ment to  the  special  privileges.  Tbe  con- 
tention of  the  appellants  Is  that  by  tbe  Judg- 
ment homologating  the  accounts  as  far  as 
not  opxKMed,  their  fees  were  to  be  paid  by 
preference  over  the  lessor;  that  the  Judg- 
ments constituted  res  Judicata  against  the 
lessor,  who  made  no  opposition  to  the  dis- 
tribution. The  contention  of  the  syndic  Is 
that  he  can  pay  only  to  the  extent  of  the 
funds  In  his  bands,  and  that  the  uncontested 
privileged  debts  and  the  lessor's  impald  rent 
more  than  absorb  all  the  funds;  hence  the 
Judgment  is  erroneous  in  ordeting  tbe  op- 
ponent to  be  put  in  the  account 

The  Judgment  homologating  these  ac- 
counts, as  far  as  not  opposed,  determined, 
as  against  all  save  the  opponent,  that  all 
these  privileged  debts  ■wen  to  be  paid  be- 
fore the  lessor.  Whatever  may  be  said  of 
tbe  method  of  distribution  adopted  by  tbe 
syndic,  these  Judgments  must  have  ^Tect 
Lang  V.  His  Creditors,  14  La.  241;  Mayfieid  t. 
Comean,  7  Mart  (N.  8.)  182;  1  Hen.  La. 
Dig.  p.  759,  Nos.  2,  9,  et  seq.  The  lessor, 
whose  privilege  is  superior  to  that  of  the 
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opponent  (Rev.  Oiv.  Code,  art  8262),  Is  cer- 
tainly bound  by  tbese  judgments,  accord- 
ing preference  over  bim  to  all  privilege 
debts.  Tbls  preference,  fixed  by  the  Jndg- 
inent  homologating  the  account,  could  not 
be  disturbed  by  the  Judgment  of  the  lower 
court,  subsequently  rendered,  on  the  opposi- 
tion only  of  the  unpaid  vendor.  On  that 
opposition  the  privileged  debts,  to  the  ex- 
tent of  $590,  are  excluded  from  compete 
tion  with  opponent  But  with  that  exclu- 
sion there  remain,  on  the  account,  privileged 
debts,  ranldng  as  first  in  order  of  payment, 
amounting  to  $1,223.  These  debts,  as  to 
amount  save  the  reserve  of  $100,  were  not 
called  in  question  by  the  opposition.  The 
judgment,  usappealed  from  by  the  oppo- 
n«it,  leaves  the.  preference  accorded  his 
debts  in  full  foro&  The  lessor's  claim  fig- 
ures on  the  account  at  $2,740,  not  opposed 
and  maintained  by  the  judgment.  Thus, 
there  stands  between  opponent  and  the  re- 
lief be  seeks  nearly  $3,900  of  superior  privi- 
leges recognised  by  final  Judgment  The 
privileged  debts,  to  the  extent  of  $1,223,  are 
beyond  the  domain  of  contention,  by  the  ab- 
s^ice  of  opposition,  and  the  Judgment  ao- 
qulesced  in,  and  the  pri(nlty  of  the  lessw 
over  the  opp<x>eat  Is  fixed,  not  only  by  the 
Judgment  but  by  the  law.  The  Judgment 
of  the  lower  court,  responding  to  the  de- 
mand of  the  opponent  asserts  the  preference 
given  to  him  when  there  are  funds  tliat 
can  be  so  applied  consistently  with  debts 
of  the  higher  rank.  The  dlfilculty  in  oppo- 
nent's case  Is  that  in  the  plenitude  of  his 
privilege;  still  there  is  no  room  for  bim  on 
the  account  It  is  therefore  wdered,  ad- 
judged, and  decreed  that  the  Judgment  of 
the  lower  court  be  avoided,  annulled,  and  re- 
versed, at  the  costs  of  the  appellees. 


(46  La.  Ann.   27t) 

DATE  V.  MORGAN'S  U  &  T.  RAIIiROAD  & 

STEAMSHIP  CO.  (No.  11,430.)  ' 
(Supreme  Court  of  Louisiana.  Feb.  12,  1894.) 
Cakriers— Ejection  of  PASSEKGint — Venus. 
On  the  hearing  of  an  exception  to  the 
Jurisdiction  of  the  court  it  appears  by  the  alle- 
eations  taken  as  true  for  the  exception  that 
the  defendant  company  carried  the  plaintiff,  a 

Eassenger,  beyond  his  point  of  destination;  that 
e  was  forcibly  put  off  at  a  point  at  which  there 
was  no  station.  The  wrongful  act  was.  If 
truly  alleged,  a  trespass  actionable  in  the  parish 
in  which  the  x>assenger  was  thus  ejected. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  parish  of  La- 
fourche; L.  P.  Caillonet  Judge. 

Action  by  Philip  Dave,  against  the  Mor- 
gan's Louisiana  &  Texas  Railroad  & 
Steamship  Company  to  recover  damages  for 
being  ejected  from  defendant's  train.  De- 
fendant bad  judgment  and  plaintiff  appeals. 
Reversed. 

Beattie  &  Seattle,  for  appelant  Clay, 
Knoblocb  &  Son  and  Leovy  &  Blair,  for  ap- 
pellee. 


BBBAUX,  J.  This  is  an  action  .sotuiding 
In  damages.  For  tiie  purpose  of  the  trial  of 
the  exception  interposed  to  the  jurisdiction 
of  the  court  Hie  following  is  taken  as  true: 
That  on  November  26,  1893,  the  plaintiff 
bought  a  railroad  ticket  from  the  defendant 
company,  entitling  him  to  a  first-class  pass- 
age from  Lafourche  Crossing  to  Rousseau 
Station  on  the  rood.  That  arriving  at  the 
station  in  the  dork,  he  could  not  distlncuish  it 
as  his  stopping  place.  That  the  train  passed 
the  station,  and  went  beyond  about  one  mile 
before  stopping,  not  having  stopped  at  the 
station.  The  train  having  8ton>ed,  he  was 
ordered  "in  a  very  peremptory  and  insulting 
manner  to  get  off.  Did  get  off  the  train, 
when  it  thus  stopped,  a  mile  or  more  be- 
yond Rousseau  Station,  in  obedience  to  said 
peremptory  orders,  whereupon  the  train 
moved  off,  and  {tetitloner  found  that  he  was 
not  at  Rousseau  Station,  but  about  a  mile 
beyond,  wherB  there  was  no  station.  That 
at  the  time  he  was  put  off  it  was  raintaig 
very  hard,  and  there  was  n»  shelter  at  that 
point;  and  that  by  this  malicious,  wanton, 
and  forcible  act  of  ejecting  petitioner  he  was 
forced  to  walk  bock  to  Rousseau  Station,  his 
original  point  of  destination,  feeling  and 
finding  his  way  as  best  he  could  in  the  dai^ 
and  rain.  That  tihe  orders  to  him  to  get  off 
the  train  were  given  by  an  employe  of  the 
defendant  company."  The  petitioner  alleges 
a  disregard  of  his  rights  and  feelings,  and 
claims  damages.  The  defendant  filed  an  ex- 
ception of  want  of  Jurisdiction;  that  under 
Its  charter  it  was  exempted  from  suit  else- 
where than  at  its  domicile,  except  in  cases  of 
trespass;  and  that  plaintiff's  suit  was  not 
an  action  of  trespass.  From  a  Judgment  sus- 
taining this  defense  and  dismissing  the  suit 
plaintiff  has  appealed. 

Section  12  of  defendant's  charter  reads  as 
follows:  "Ttx9  domicile  of  the  company 
shall  be  in  the  city  of  New  Orleans,  and  ci- 
tation shall  be  served  there  on  the  president 
of  the  company,  or,  in  his  absence,  on  the 
secretary;  and  the  company  shall  be  sued 
only  at  its  domicile,  except  in  actions  of 
trespass,  when  the  company  may  be  sued  in 
the  parish  in  which  the  trespass  has  taken 
place."  In  determining  the  rights  of  the 
parties  imder  the  allegations  made,  the  court 
considers  only  the  constituent  principles  of 
the  action,  and  not  mere  inferences  from 
them  on  the  part  of  the  pleader.  The  ques- 
tion Is  one  of  trespass  vel  nou,  and,  unless 
the  action  is  for  trespass  committed,  the 
court  was  without  jurisdiction.  Trespass, 
even  in  law,  has  a  broad  and  comprehensive 
meaning.  It  is  defined  by  Blackstone  as  fol- 
lows: "Trespass,  in  the  most  extensive 
sense,  signifies  any  transgression  or  offense 
against  the  law  of  nature  or  society  or  of 
the  country  in  which  we  live,  whether  it  re- 
lates to  a  man's  person  or  his  property. 
Therefore  beating  another  is  a  trespass,  tak- 
ing or  detaining  a  man's  goods  are  respec- 
tively  trespasses,  for   which  an  action  of 
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trespass  tI  et  armis,  or  on  the  case  In  trover 
and  conversion,  Is  gfvea  by  the  law.  So, 
also,  nonperformance  of  promises  or  under- 
takings is  a  trespass,  upon,  wUCh.  an  action  of 
trespass  In  the  case  in  assumpsit  is  ground- 
ed; and  In  general  any  misfeasance  or  act 
of  one  man  whereby  another  Is  Injuriously 
treated  or  damnified  is  a  transgression  or 
trespass  in  Its  largest  sense."  In  its  more 
restricted  sense  It  Is  defined  as  an  unlawful 
act  committed  with  violence,  or  Injury  com- 
mitted with  violence  to  the  person  of  an- 
other. Ejecting  the  passenger  In  the  manner 
he  was  ejected.  If  the  allegation  be  trae,  was 
an  Injury.  There  was  negligence  In  not  of- 
fering him  the  opportunity  to  alight  at  the 
place  of  his  destination.  Having  taken  him 
past  such  station  without  his  consent,  and 
without  being  allowed  a  reasonable  oppor- 
tunity to  leave  the  train,  he  has  a  right  of 
action  for  damages  that  may  have  occurred 
to  him.  They  are  not  damages  arising  un- 
der a  contract  They  do  not  arise  ftom  the 
Inexecntlon  of  an  obligation,  or  a  mere  vio- 
lation of  the  terms  of  the  agreement  in  the 
execution.  Originally  the  parties  may  be 
bound  under  a  contract,  and  their  rights  de- 
irdded  by  reference  to  it  The  parties  may 
remove  from  the  obligations  of  the  contract 
imtlrely,  and  torts  may,  and  frequently  do, 
occmr  Independently  of  the  contract  It  may 
be  founded  on  or  grow  out  of  some  violation 
of  a  right  created  or  secured  by  contract  The 
injury  in  the  case  at  bar  Includes  the  expul- 
sion from  the  train,  and  In  consequence,  as 
alleged,  was  more  of  an  Injury  than  there 
was  in  the  following  cited  cases.  "And  It 
has  been  said  that  the  liability  of  a  passen- 
ger carrier  for  not  stopping  at  a  certain 
place  and  taking  passengers  according  to 
public  announcements,  made  known  through 
the  public  print  or  in  writing,  is  one  founded 
upon  a  tortious  violation  of  a  general  duty, 
and  not  upon  any  breach  of  special  con- 
tract" Redf.  B.  B.  (6th  Ed.)  p.  298.  In  an- 
other case,  wherein  the  facts  were  almost 
identical,  the  decision  was  that  "In  such 
cases  the  passenger  would  be  entitled  to  re- 
cover damages  for  the  Injury,  because  the 
railway  company  has  committed  a  flagrant 
breach  of  duty."  The  rule  "volenti  non  fit 
injuria"  will  not  apply,  so  that  It  may  be 
held  that  the  passenger,  by  not  offering  re- 
sistance, precluded  himself  from  the  possi- 
bility of  truly  alleging  that  he  had  been  vio- 
lently ejected.  In  trespass  upon  lands  or  real 
estate,  any  entering  into  the  inclosure  of  an- 
other without  his  consent  Is,  In  law,  a  break- 
ing Into  It  and  force  Is  Implied  In  all  ac- 
tions of  trespass  of  this  kind.  In  trespass 
arising  from  Injury  to  the  person,  any  force, 
however  slight  In  the  commission  of  an  un- 
lawful act,  may  be  sufficient  to  constitute 
the  oftense.  Considering  the  petition  In  its 
entirety,  without  regard,  however,  to  possi- 
ble Inferences  or  conclusions,  it  does  not  ap- 
p6ai  that  plaintifr's  act  In  alighting  was  vol- 
untary.  Ordinarily  no  passenger,  if  insult- 


ingly ordered  to  alight,  wUle  the  train  is 
stopped  awaiting  until  he  gets  out  would  be 
willing  to  remain  in  the  car.  Alighting  un- 
der those  circumstances  cannot  be  consid- 
ered  as  preventing  the  passenger  from  main- 
taining an  action  for  damages  arising  from 
trespass  on  his  rights.  Trespass  grows  out 
of  the  consequence  of  the  Illegal  act  and 
force  to  which  the  injured  party  has  been 
subjected.  The  question  of  the  cause  of  ac- 
tion is  not  before  us,  and  Is  not  considered 
In  reaching  our  conclusion.  The  defendant; 
for  the  exception,  admitted  the  truth  of 
plalntlfT's  allegation.  We  conclude  tliat  the 
plalntifT  was  compelled  to  leave  the  train, 
and  that  he  was  rudely  ejected.  If,  under 
similar  drcnmstances,  a  passenger  hod 
broken  one  of  his  limbs,  or  If  some  otiber 
serious  accident  had  happened  to  him,  with- 
out negligence  on  his  part,  the  trespass 
would  be  manifest  That  no  accident  hap- 
pened does  riot  change  the  character  of  the 
forcible  ejectment  from  a  trespass  to  a  vio- 
lation of  contract.  We  do  not  enlarge  the 
Interpretation  laid  down  In  Heirs  of  Gossln 
T.  Steamship  Co.,  36  La.  Ann.  186.  The  de- 
sign and  effect  of  section  12  remain  as  de- 
fined In  that  decision.  We  hold  that  forcible 
ejectment,  without  cause,  from  a  train,  is 
trespass,  and  actionable  in  the  parish  In 
which  It  occurred.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  .set  aside; 
that  the  case  be  remanded,  and  reinstated 
by  the  district  court  for  trial,  and  duly 
tried;  defendant  and  appellee  to  pay  costs  of 
appeal 


(4<  La.  Ann.  240) 
STUART  et  al.  v.  SUTCLIPFB  et  al.    (So. 

11,264.) 
(Supreme  Court  of  Louisiana.    Feb.  12,  1894) 

LiPB  InSUBAHOB— ASSIOKMBMT  OT  POUCT. 

1.  A  policy  of  life  Insurance  made  payable 
to  the  assured,  his  executors,  administrators, 
and  assigns,  is,  in  law,  assignable  as  any  oth« 
incorporeal  right. 

2.  Such  a  policy  does  not  constitate  an  asset 
of  the  succession  of  a  livine  person,  and  ame- 
nable to  the  denunciation  of  Kev.  Civ.  Code,  art 
2454. 

(Syllabus  by  the  Court) 

Appeal  from  dvil  district  court,  parish  o. 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  William  H.  Stuart  and  others, 
executors,  against  W.  W.  Sutcllffe  and  oth- 
ers, to  recover  on  a  policy  of  insurance.  De- 
fendants had  judgment,  and  plalntUFs  AppeaL 
Affirmed. 

Joseph  Brewer,  Horace  L.  Dufour,  Girault 
Farrar,  and  Henry  J.  Delesdemler,  for  ap- 
pellants. Carroll  &  CarroU,  for  appellees. 
Howe  &  Prentiss,  for  appellee  Mutual  Life 
Ins.  Co.  of  New  York. 

WATKINS,  J.  This  suit  Is  prosecuted  by 
the  executors  of  William  Stuart,  deceased, 
for  the  recovery  of  a  policy  of  Inauranoe  In 
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the  Mntoal  Life  Insurance  Oompany  of  New 
York,  for  the  sum  of  $3,000,  and  its  dividends 
and  avails,  which  risk,  had  been  tal^en  on 
the  life  of  the  deceased,  and  wliich.  It  is  al- 
lied, by  its  terms  and  by  operation  of  law 
is  made  payable  to  the  heirs  and  legatees  of 
the  deceased,  and,  as  such,  is  an  asset  of 
his  succession;  the  present  yalne  of  same 
aggregating,  at  date  of  the  death  of  Stuart, 
$9,215.  Plaintiffs  allege  that  the  policy  is  in 
the  possession  of  either  W.  W.  Sutdiffe  or 
John  Klein,  who  claim  the  right  to  collect 
from  the  life  insurance  company;  but  they 
aver  that  their  claim  Is  nnfotmded,  and  that 
the  demands  set  np  by  them  against  Stuart 
are  void,  and  of  no  effect  or  validity.  That 
said  policy  beins  an  asset  of  Stuart's  suc- 
cession, no  assignment  or  transfer  thereof, 
whether  made  by  said  Stuart  during  bis  Ufe 
or  by  any  other  person,  is  valid,  because  same 
was  in  contravention  of  the  prohibitory  terms 
of  article  2454  of  the  Revised  Civil  C!ode; 
and,  further,  that  the  pretended  assignments 
under  which  the  said  Klein  and  SutcUffe 
dalm  to  hold  said  policy  were  made  without 
any  consideration,  and  same  were  in  violation 
of  the  rights  of  the  f<Hrced  heirs  of  said  Stu- 
art, said  executors  being  the  sole  surviving 
issue  of  the  deceased,  and  who  havp  accepted 
his  succession  with  the  benefit  of  inventory. 
Upon  appropriate  averments  and  prayer  a  se- 
auestration  was  ordered,  and  the  policy  taken 
into  custody,  but  subsequently  the  Indebted- 
ness of  the  company  was  ascertained,  and  the 
amount  fixed  at  $9,215,  which  was  paid  over 
to  the  sheriff,  under  orders  of  the  court,  to 
await  the  result  of  this  litigation.  ESein,  in 
his  answer,  avers  that  William  Stuart,  at  the 
time  a  member  of  the  partnership  of  Jolm 
Klein  &  Co.,  which  was  composed  of  Klein, 
Stuart,  and  Mrs.  Widow  George  H.  ShotweD, 
did,  for  a  valid  and  adequate  consideration, 
make  and  deliver  to  said  partnership  his  cer- 
tain promissory  note,  dated  May  10,  1889, 
payable  one  year  after  date,  for  the  simi  of 
$4,000,  to  the  order  of  said  partnersMp;  and 
that  to  secure  the  payment  of  said  note  Stu- 
art pledged  and  assigned  to  John  Klein  & 
Co.  said  policy  of  insurance,  and  at  the  same 
time  authorized  said  partnership  to  pledge 
the  same  to  any  future  holder.  That  on  the . 
3l8t  day  of  July,  1889,  said  Stuart  did  exe- 
cute ills  promissory  note  to  the  order  of  said 
partnership  for  the  sum  of  $2,000,  and  in 
order  to  secure  the  same  he  further  pledged 
and  assigned  said  policy  of  insurance,  and 
authorized  said  partnership  to  pledge  the 
same.  He  further  avers  tliat  since  the  exe- 
cution of  said  notes  they  were  discounted, 
and  the  proceeds  thereof  placed  to  the  credit 
of  Stuart  on  account  on  the  partaersfalp 
books;  and  tliat  since  that  time  various  trans- 
actions have  taken  place  pro  et  con,  consist- 
ing of  credits  to  and  charges  against  Stuart, 
and  that,  as  matters  now  stand,  his  net  in- 
debtedness aggregates  the  sum  of  $5,763.65, 
with  6  per  cent  interest  thereon  from  June 
30,  1892,  wtilch  amount  may  be  diminished 
v.l4so.no.l7 — 58 


or  increased  on  final  liquidation  of  said  part- 
nership; and  the  right  Is  resoved  by  Jolm 
Klein  &  Co.  to  claim  any  such  additional  sum 
as  may  be  found  due  on  final  settlement.  He 
further  represents  that  the  plaintiffs  have  no 
rights  or  claims  except  as  standing  in  place 
of  and  as  representing  the  deceased,  and  that 
said  credits  on  the  booka  of  the  partnership, 
in  favor  of  Stuart,  as  weU  as  the  loan  from 
SutcUffe  to  said  partnersliip,  were  lawfully 
made  on  the  faith  of  the  pledge  of  said  policy 
of  insurance,  and  that  its  pledge  and  assign- 
ment were  made  for  a  good  and  valuable  con- 
sideration, and  in  perfect  good  faith;  and 
that  the  deceased  had  the  full  benefit  of  the 
sums  of  money  that  were  advanced  by  Klein 
&  Co.  to  him,  and  by  SutcUffe  to  Klein  &  Co., 
and  neither  the  deceased  nor  his  hdrs  or 
legal  representatives  could  legally  demand 
the  restitution  of  said  policy  or  its  avails 
without  first  paying  or  restoring  the  amounts 
thus  received,  for  all  of  which  Stuart  was  re- 
sponsible personally  and  as  a  memlier  of  the 
firm.  His  prayer  Is  that  the  demands  of 
Klein  &  Co.  and  SutcUffe  be  recognized  and 
enforced.  The  answer  of  SutcUffe  is  that  on 
the  13th  of  March,  1890,  he  loaned  John  Klein 
&  Co.,  through  WQUarn  Stuart,  a  membw  of 
that  partnership,  the  sum  of  $5,000,  for  which 
it  gave  its  promissory  note,  payable  to  his  or- 
der one  year  after  date;  and  that  in  order  to 
secure  payment  of  same  said  partnership 
pledged  to  lilm  as  collateral  security  the 
poUcy  of  Ufe  insurance  above  mentioned,  said 
note  being  from  time  to  time  renewed  upon 
payment  of  interest.  That  the  said  note  is 
stUl  unpaid,  and  that  he  is  entitled  to  retain 
said  poUcy  or  its  proceeds  now  In  the  pos- 
session of  the  court  in  their  entirety,  and  ap- 
ply same  to  the  satisfaction  of  said  indebted- 
ness, capital  and  interest;  spedaUy  denying 
the  plaintiffs'  legal  right  to  a  sequestration, 
and  praying  for  its  dissolution.  In  a  supple- 
mental petition  plaintiffs  aUege  that  for  many 
years  antecedent  to  bis  death  WlUiam  Stuart 
was  in  very  bad  health,  partially  blind,  and 
unable  to  transact  business;  and  that  by  rea- 
son of  his  physical  infirmities  Klein  obtained 
undue  influence  and  control  over  him,  and 
thus  obtained  from  him  the  pledge  and  as- 
signment of  said  poUcy  of  insurance  tiirough 
Imposition  and  false  pretenses,  from  the  ef- 
fect of  which  petitione<r8,  as  his  legal  repre- 
sentatives, are  entitled  to  be  reUeved,  and  to 
liave  said  pledge  and  assignment  set  aside 
and  revoked,  and  the  policy  and  its  avaUs  re- 
stored to  their  possession  and  control  To 
this  petition  the  defendant  Klein  pleaded  a 
general  and  special  denial  Upon  the  Issues 
thus  formulated  a  general  Judgment  was  ren- 
dered in  favor  of  the  defendants,  which  is 
concluded  In  the  following  terms,  to  wit:  "It 
is  ordered,  adjudged,  and  decreed  that  there 
l>e  judgment  In  favor  of  the  defendants  and 
against  the  plaintiffs  rejecting  their  demand, 
and  dissolving,  setting  aside,  and  quashing 
the  writ  of  sequestration  Issued  herein,  at 
the  costs  of  the  plaintiffs;  and,  inasmuch  as 
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diiitng  the  i>endency  of  these  proceedings  tbe 
policy  of  Insurance  issued  by  the  Mutual  Life 
Insurance  Company  of  New  York  cm  the  life 
of  WUllam  Stuart,  sequestered  herein,  has  be- 
come due  and  payable,  and  the  amount  due 
thereunder,  say  the  sum  of  $9,215,  has  been 
paid  orer  to  the  civil  sheriff,  and  as  said  sum 
is  in  excess  of  the  claims  and  debts  set  up 
as  being  secured  by  pledge  and  assignment 
of  said  policy,  it  la  further  ordered,  adjudged, 
and  decreed  that  the  pledge  and  asdgnment 
made  to  and  in  favor  of  the  defendant  W.  W. 
Sutclifle  be  recognized  and  enforced,  and,  ac- 
cordingly, that  out  of  said  sum  in  the  hands 
of  the  sheriff  the  said  defendant  SutcUffe  be 
paid  the  sum  of  $5,000,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  Septem- 
ber 16, 1891,  until  paid,  by  priority  and  pref- 
erence over  all  parties  whatsoever;  that  the 
sheriff  retain  in  his  hands  a  sum  which,  when 
added  to  the  amount  to  be  paid  said  SutcUffe 
as  above  provided,  will  make  the  total  sum  of 
$5,763.55,  with  Interest  thereon  at  the  rate 
of  6  per  cent  i)er  annum  from  June  30,  1892, 
up  to  the  date  upon  which  payment  shall  be 
made  to  said  SutcUffe  as  above  provided;  that 
Bald  sum  be  so  retained  until  the  Uquidatlon 
and  settlement  of  the  business  and  affairs  of 
tlie  partoerBhip  of  John  Klein  &  Ck>.  shaU  be 
effected,  or  untU  the  appointment  of  a  Uqul- 
dator  of  said  partnerships,  and  imtU  the 
further  order  of  this  court;  that  the  balance 
of  the  amount  in  the  hands  of  the  sheriff  be 
paid  over  to  the  plaintiffs  WUUam  H.  Stuart, 
Charles  D.  Stuart,  and  Frank  P.  Stuart,  ex- 
ecutors of  the  late  WiUiam  Stuart;  that,  as 
the  claims  of  John  Klein  and  Mrs.  Sarah  L. 
ShotweU,  as  members  of  the  partnership  of 
John  Klein  &  Co.,  for  and  on  behalf  of  said 
partnership  against  the  plaintiffs  and  the  suc- 
cessioD  of  WlUlam  Stuart,  and  as  to  the  al- 
leged transfer,  assignment,  and  pledge  by 
WilUam  Stuart  of  the  policy  of  insurance  se- 
questered herein  to  said  John  Klein  &  Co.  to 
secure  said  claims,  the  rights  of  aU  parties  be 
reserved,  to  be  determined  and  settled  on  the 
final  liquidation  of  said  partnership;  that  the 
right  of  the  plaintiffs  and  the  succession  of 
WUUam  Stuart  be  reserved  to  claim  and  re- 
ceive on  the  final  settlement  of  the  business 
and  affairs  of  said  partnerships  of  John 
Klein  &  Co.  fuU  and  proper  credit  for  the 
amount  to  be  paid  to  the  defendant  W.  W. 
SutcUffe  under  this  judgment,  or  such  part 
thereof  as  should  be  properly  so  credited; 
that  tbe  Mutual  Life  Insurance  Company  of 
New  York  be  released  and  discharged  trom 
any  and  all  further  Uability  under  said  poUcy 
of  insurance;  and  that  the  plaintiffs  pay  aU 
costs  of  these  proceedings."  It  is  from  this 
Judgment  that  the  plaintiffs  have  appealed; 
and,  In  this  court,  the  defendants  have  re- 
spectively made  answers  to  the  appeal, 
which,  in  effect,  request  such  amendments  as 
wiU  conform  the  decree  of  this  court  to  tbe 
demands  of  their  original  answ^s. 

The  foregoing  synopsis  of  the  pleadings 
and  Issues  of  this  case  resolves  tbe  con- 


troversy Into  tlie  foUowinff  propositions,  viz.: 
(1)  That  tbe  poUcy  of  insurance,  by  its 
terms,  as  weU  as  by  the  operation  of  law, 
is  payable  to  the  heirs  and  legatees  of  Wil- 
liam Stuart,  and,  as  such,  same  is  an  asset 
of  his  succession;  and  no  assignment  or 
transfer,  whether  made  by  said  Stuart  dur- 
ing his  Ufe  or  any  other  person,  is  vaUd,  be- 
cause same  is  In  contravention  of  the  pro- 
hibitory terms  of  article  2454  of  the  Revised 
Civil  Code.  (2)  That  the  pretended  assign- 
ments under  which  Klein  and  SutcUffe  claim 
were  made  without  consideration,  and  In 
violation  of  the  rights  of  the  forced  heirs. 
(3)  That  by  reason  of  the  physical  infirmi- 
ties and  partial  bUndness  of  the  deceased, 
John  Klein  obtained  over  him  an  infiuence 
and  conlTol  which  he  could  not  have  ob- 
tained had  the  deceased  been  in  good  health 
and  In  possesion  of  his  eyesight;  and  that 
the  assignment  was  procured  by  said  Klein 
from  Stuart  by  imposition,  and  under  false 
pretenses. 

1.  Referring  to  the  poUcy,  we  discover  that 
it  contains  the  foUowlng  stipalatlons,  to  wit: 
"And  the  company  do  hereby  promise  and 
agree  to  and  with  the  said  assured,  his  ex- 
ecutors, administrators,  and  assigns,  well 
and  truly  to  pay  the  said  sum  hisured  to 
the  said  assured,  his  executors  and  admin- 
istrators, or  assigns,  within  sixty  days  after 
due  notice,"  eta;  while  the  claim  of  the 
plaintiffs  is  that  "by  the  terms  and  by  oper- 
ation of  law  it  is  payablo  to  the  h^rs  and 
legatees  of  the  deceased,"  whom  they  per- 
sonate; and  "said  poUcy  being  an  asset  of 
the  succession  of  WilUam  Stuart,  then  as- 
signment thereof  was  in  contravention  of 
the  prohibitory  terms  of  article  2454  of  the 
Revised  Civil  Code."  Plaintiffs  do  not  make 
claim  as  beneficiaries  of  said  policy,  but  as 
tbe  executors  and  heirs  of  deceased;  hence, 
for  all  purposes  of  this  case,  the  plaintiffs 
occupy  exactly  the  same  situation  as  that 
occupied  by  the  deceased,  and  can  Invoke  no 
other  cause  of  nuUity  than  such  as  he  conld 
have  urged  whUe  Uvlng.  And  it  is  evident 
that  Stuart  had  no  succession,  in  the  or- 
dinary acceptation  of  the  term,  while  Uvlng. 
and  his '  heirs  had  no  Inheritance.  The  de- 
nunciation of  article  2454  of  the  Code  Is 
dhrected  against  a  sale  of  the  succession  of 
a  living  person,  which  It  declares  not  to 
be  the  subject  of  sale,  evidently  because 
such  a  sale  could,  in  the  very  nature  of 
tliingB,  only  be  prospective  and  uncertain; 
the  law  declaring  that  "succession  Is  the 
transmission  of  the  rights  and  obligations 
of  the  deceased  to  bis  heirs."  Rev.  Civ. 
Code,  art  871  et  seq.  But  the  prohibition  con- 
templates a  sale  of  an  enUre  succession; 
or,  in  other  words,  the  sale  of  all  that  the 
vendor  may  own  at  his  death.  It  does  not 
purport  to  prohibit  the  sale  of  any  single. 
Isolated  piece  of  property  that  an  individual 
may  own,— such  as  a  pc^cy  of  Ufe  Insur 
ance,— although  it  might  happen  to  be  all 
the  property  that  ha  {Kwsessed  at  the  time; 
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and  the  eaae  wonld  not  be  altered  If  It 
should  transpire  that  he  afterwards  ac- 
quired no  other  property.  To  place  ui>on  the 
article  the  constrnctlon  contended  for  by 
counsel  would  be  to  render  It  Impossible  for 
an  indiyidual  to  do  as  he  pleased  with  his 
own.  There  la  no  force  In  this  contention, 
and  It  was  properly  rejected  In  the  court 
below. 

2.  In  BO  far  as  the  consideration  of  the 
pledges  and  assignments  of  the  policy  of 
Insurance  from  Btnart  to  John  Klein  &  C!o. 
and  from  the  latter  to  SutclifTe  are  cmi- 
cemed,  the  proof  Is  clear  and  uncontradicted 
to  the  effect  that  It  was  freely  and  voluntari- 
ly done  on  the  port  of  Stuart,  and  for  a  fair 
and  adequate  value  received  In  one  Instance, 
by  his  procurement  and  Instnunentallty  In 
the  other.  Tho'e  Is  neither  proof  nor  plaus- 
ible suggestion  of  the  truth  of  the  charge 
that  the  pledge  and  assignment  of  the  policy 
were  obtained  by  Klein  by  means  of  undue 
influence,  or  under  false  representatlops. 
This  court  has  for  many  years  maintained 
the  asslgnablUty  of  said  policies  of  Insurance 
as  that  of  an  Incorporeal  right  Succession 
of  Risl^,  11  Rob.  (La.)  296.  Successiou  of 
Richardson,  14  La.  Ann.  1,  Involved  quite 
a  similar  question  to  the  one  raised  h^e, 
the  court  giving  effect  to  an  assignment 
made  by  the  deceased  contemporaneously 
with  Its  Issuance.  Summers  v.  Insurance, 
etc,  Co.,  18  La.  Ann.  604.  But  In  the  case 
of  Succession  of  Hearing,  26  La.  Ann.  326, 
the  qnestion  of  the  assignability  of  policies 
of  insurance  was  expressly  announced.  In 
that  case  It  is  stated  by  the  court  that  one 
of  the  policies  was  on  the  life  of  another 
man,  that  It  was  transferred  by  the  assured 
to  Hearing,  and  by  him  transferred  to  his 
wife.  Of  this  transaction  they  say:  "A  man 
may  take  out  a  policy  of  Insurance  <m  hla 
life  In  the  name  of  any  one,  or,  having  taken 
It  out  in  his  own  name,  he  may,  with  the 
consent  of  the  assurers,  transfer  it  to  whom 
he  pleases."  We  are  In  accord  with  that 
opinion,  and  it  is  decisive  of  the  present  con- 
troversy. But  the  doctrine  therein  an- 
nounced is,  in  this  respect,  clearly  contra- 
distinguished from  the  principle  annoiuced 
as  that  applicable  to  a  i>ollcy  Issued  In  favor 
of  a  wife  or  child  as  beneficiary;  for  on  that 
question  the  court  is  clear  and  explicit.  "A 
husband,"  say  the  court,  "has  the  right,  we 
think,  to  Insure  his  life  In  the  Interest  of 
bis  wife  and  child,  as  well  as  In  the  interest 
of  his  creditor;  apd  his  obligation  to  provide 
tor  them  In  case  of  his  death  Is  certainly 
well  recognized."  "If  the  policy  Issues  to 
the  wife,  or  Is  properly  transferred  to  her, 
the  amount  stipulated  therein  belongs  to  her 
when  the  event  Insured  against  happens; 
and  she  cannot  be  forced  to  inventory  It 
as  a  part  of  her  husband's  estata  The  ob- 
ject ha  had  in  view  would  be  defeated  If 
a  contrary  doctrine  prevailed."  To  the  same 
effect  Is  Succession  of  Bofenschen,  29  La. 
Ann.  711.   The  whole  question  underwent  a 


thorough  and  careful  examination  In  the 
recent  case,  Putnam  v.  Insurance  Co.,  42 
La.  Ann.  739,  7  South.  602,  and  In  which 
we  said,  on  reason  and  authority,  that:  "As 
to  her  (the  wife),  the  company's  contract 
was  complete  In  its  Inclplency,  and  never 
changed  tho-eafta:  with  her  consent  In 
law,  this  policy  Inured  to  her  separate,  para- 
phernal benefit,  though  not  separate  in  prop- 
erty from  her  husband,  the  Insured;  and  Its 
character  of  paraphernal  property  oould  not 
be  changed  to  that  of  separate  property  of 
the  husband  or  that  of  the  community  with- 
out her  consent  lawfully  obtained.  As  such. 
It  could  not  be  placed  as  security  for  the 
husband's  debts.  To  this  effect  are  many 
authorttleB."  Succession  of  Kugler,  23  La. 
Ann.  405;  Pllcher  v.  Insurance  Co.,  88  La. 
Ann.  322.  The  foregoing  authorities  make 
It  quite  clear  that  Stuart  had  the  right  to 
pledge  or  assign  the  policy  In  controversy; 
and  the  evidMice  makes  it  equally  clear  that 
he  did  pledge  and  assign  It  to  the  firm  or 
partnership  of  John  Klein  &  Co.,  and  that 
said  firm  did  subsequently  pledge  and  assign 
it  to  Sutcllffe.  Consequently  the  rights  of 
the  forced  heirs  of  Stuart  are  not  affected 
thereby,  and  they  are  without  Interest  to 
complain. 

'8.  With  regard  to  the  charge  that  on  ac- 
count of  Stuart's  physical  infirmities  and 
partial  blindness  Klein  obtained  undue  in- 
fluence over  him,  and  thus  procured  his  as- 
sent to  the  pledge  and  assignment  by  means 
of  imposition  and  false  pretenses,  there  is  no 
proof  whatever.  Klein,  as  witness,  denies  It 
In  toto.  As  Stuart  was  aged  and  Infirm,  this 
was  doubtless  a  stroke  In  the  dark,  predi- 
cated on  mere  conjecture.  Our  examination 
of  the  law  and  the  evidence  has  thoroughly 
satisfied  ua  <tf  the  correctness  of  the  Judg- 
ment Judgment  affirmed. 


(M  Lk.  Ann.  ISS) 
STATE  ex  rel.  HUMPHRETS  et  al.  v.  RICH- 
ARDSON et  al.    (No.  11,349.) 
(Supreme  Court  of  Looisiana.    Jan.  15,  1894.) 

COtlBTS — APFELLATB  JnBISDIOTIOII. 

Where  the  issue  in  a  case  is  not  the  right 
of  ownership  of  specific  property,  but  of  the  pos- 
session thereof,  it  Is  the  value  of  the  latter 
right  which  determines  the  Jurisdiction  on  ap- 
peal of  the  supreme  court 
(Syllabus  by  the  Court) 

Certiorari  at  the  suit  of  D.  George  Hum- 
phreys and  others  against  O.  A.  Richardson 
and  others  to  review  the  Judgment  of  the 
circuit  court  of  appeals.  Judgment  for  de- 
fendants. 

Wade  R.  "iaaag,  for  relators.  John  B. 
Stone  and  W.  M.  Murphy,  for  respondents. 

MICHOLLS,  0.  J.  Rtiators  aver  that  th^ 
own  and  possess  a  certain  cotton  plantatlcMi 
described  In  their  petition,  known  as  the 
"Dalkeith  Plantation,"  situated  In  Madison 
parish,  and  that  O.  A.  Richardson  owned 
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and  poBsessed  the  Maryland  plantation  which 
adjoined  the  same;  that  In  June,  1892,  hav- 
ing reason  to  bellere  that  Richardson  had 
trespassed  and  taken  possession  of  a  part 
of  the  lands  of  the  Dalkeith  plantation,  and 
was  cuItlTatlng  the  same,  they  Instituted  an 
action  of  boundary  against  him  in  the  dis- 
trict court  of  Madison  to  have  the  limits  of 
their  respective  plantations  fixed;  that  de- 
fendant, though  cited,  allowed  said  action  to 
go  by  default,  and  in  a  survey  made  under 
the  order  of  the  court,  about  October,  1892, 
it  was  shown  that  be  bad  trespassed  and 
taken  possession  of  a  certain  part  of  the  lands 
of  said  Dalkeith  plantation;  that  though  no- 
tified by  said  survey  tliat  he  had  trespassed 
on  the  lands  of  relators,  and  was  not  within 
the  limits  of  the  Maryland  plantation  as 
described  in  his  deed,  he  retained  the  posses- 
sion of  said  lands,  and  refused  to  surrender 
the  possession  of  the  same  to  relators, 
falsely  pretending  that  he  and  his  authors 
had  acquired  said  lands  by  the  prescription 
of  30  years;  that  relators  were  thus  forced 
to  Institute  a  petitory  action  against  him  to 
be  recognized  as  owners,  and  put  in  posses- 
sion of  said  land,  and  about  December,  1892, 
filed  their  petition,  in  which  they  claimed  the 
ownership  and  possession  of  said  lands  of 
the  value  of  $2,500,  and  revenues  for  the 
year  1892  to  the  amount  of  about  $250;  that 
said  petition  was  duly  filed  and  served,  and 
defendant  was  dted  to  answer,  and  the  tes- 
timony of  John  Balfour,  the  husband  of  one 
of  the  authors  of  his  title,  taken  In  pursuance 
of  a  commission  as  to  the  character  of  the 
possession  of  the  defendant  and  his  authors 
of  said  lands;  that  it  was  disclosed  by  the 
testimony  of  said  Balfour  that  the  possession 
of  his  said  wife  had  been  permissive,  and 
with  the  consent  and  knowledge  of  the  own- 
ers of  the  Dalkeith  plantation,  and  that  there 
was  no  adverse  possession  to  serve  as  a  foun- 
dation for  the  prescription  of  30  years  set 
up  by  defendant;  that  the  defendant,  upon 
the  publication  of  tliat  testimony,  abandoned 
his  claim  to  the  ownership  of  said  lands, 
and  filed  an  answer  to  the  petition  at  the 
January  term,  1893,  in  which  he  disclaimed 
title  to  said  lands,  but  claimed  to  have  been 
a  possessor  in  good  faith,  and  not  liable  to 
account  for  revenues,  and  reconvened  for 
compensation  for  Improvements  and  amelio- 
rations; that  the  action  was  consolidated 
with  the  action  of  boundary  standing  on  de- 
fault, and,  after  trial  had  and  evidence  ad- 
duced, the  district  Judge  rendered  judgment 
homologating  the  report  of  the  surveyor,  fix- 
ing the  limits  between  the  respective  planta- 
tions, recognizing  the  plaintiffs  as  the  own- 
ers of  the  lands  in  controversy,  and  entitled 
to  the  poesesBlcm  thereof,  and  condemning 
defendant  as  a  possessor  In  bad  faith  to  ac- 
coxmt  for  the  revMiuea  for  the  year  1892  to 
the  amoimt  of  about  $250,  and  to  remove 
(as  elected  by  the  plaintiff)  the  building 
erected  by  him  on  the  lands,  and  rejected 
his  daim  for  ameliorations,  inseparable  in 


their  nature  from  the  soil,  and  condemned 
him  to  pay  all  the  costs  of  both  suits;  that 
defendant  took,  a  suspensive  appeal  from 
said  judgment,  returnable  to  the  circuit  court 
of  appeals  for  the  second  circuit,  at  its  Oc- 
tober term,  1893,  and  counsel  for  petltion^v 
having  through  error  believed  the  appeal  to 
be  within  the  Jurisdiction  of  said  court, 
said  court,  having  inadvertently  overlooked 
the  fact  that  the  appeal  could  only  be  taken 
to  the  supreme  court,  assumed  Jurisdiction, 
and  reversed  the  judgment  of  the  district 
court,  found  defendant  to  have  been  a  pos- 
sessw  in  good  faith,  and  not  liable  for  rev- 
enues, and  condemned  plaintiffs  to  pay  blm 
$150  for  the  building  erected  by  him  on  the 
land,  and  to  pay  (Hie-haU  the  costs  of  the 
action  of  boundary;  that  a  petition  for  re- 
hearing was  filed,  and  the  rehearing  deiied, 
and  said  Judgment  and  decree  have  become 
final,  and  the  term  adjourned;  that  they 
have  been  advised  since  the  adjournment  of 
said  court  that  Its  Judgment  and  decree  re- 
versing the  Judgm^it  of  the  district  court  are 
absolutely  null  and  void,  and  of  no  effect,  for 
want  of  jurisdiction  ratlone  matorlae,  and  that 
the  judgment  of  the  district  court,  so  at 
tempted  to  be  reversed,  Is  still  of  full  force 
and  effect  until  reversed  by  the  supreme 
court;  that  they  have  been  advised  that  the 
supreme  court,  under  articles  864  and  865  of 
the  Ck)de  of  Practice,  has  denied  the  writ  of 
certiorari  to  the  courts  of  original  jurisdic- 
tion, unless  there  has  been  an  exception  or 
some  form  of  objection  to  the  Jurisdiction  of 
the  court  presented,  and  acted  on  by  said 
court,  but  they  have  also  been  advised  that 
it  has  uniformly  held  that  neither  consent 
nor  neglect  of  parties  can  absolve  the  court 
from  their  duty  to  obey  the  constitution;  that 
the  judgment  of  a  court  which  lacks  Jurisdic- 
tion ratlone  materiae  is  an  absolute  nullity, 
which  cannot  be  sanctioned  by  the  ignorance 
of  parties  or  neglect  to  object  to  the  jurisdic- 
tion, nae  by  the  error  or  Inadvertence  of  the 
judge  in  usurping  jurisdiction,  and  that,  as 
the  district  court  is  without  Jurisdiction  to 
entertain  a  demand  for  the  nullity  of  the 
Judgment  of  the  circuit  court  of  appeals,  re- 
lators can  only  have  relief  by  the  writ  of  cer- 
tiorari from  the  supreme  court;  that,  tf  tbe 
failure  of  thdr  counsel  to  object  to  the  ju- 
risdiction of  the  court  of  appeals  was  to  sanc- 
tion the  proceedings  complained  of,  such  sanc- 
tion was  given  in  error,  and  ought  not  to  de- 
prive relators  of  thdr  constltutioaal  right  to 
have  the  Judgment  of  the  ^district  court  re- 
viewed by  the  supreme  court,  and  by  that 
court  only.  In  view  of  the  premises,  relators 
prayed  for  a  writ  of  certiorari,  directed  to 
the  Judges  of  the  circuit  court  of  appeals  for 
the  second  circuit,  commanding  them  to  send 
up  a  copy  of  the  proceedings  in  the  suit  of 
D.  George  Humphreys  et  al.  v.  G.  A-  Richard- 
son, to  the  end  that  their  validity  may  be 
asco-tained,  and  that  the  execution  of  the 
judgment  of  the  court  of  appeals  against  re- 
lators be  arrested  by  enjoining  G.  A.  Richard- 
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son  from  proceeding  farther  nntn  tbe  ytu- 
'Ildlty  of  the  proceedings  has  been  pronounced 
upon,  and  that  the  supreme  court  would 
avoid  the  proceedings  In  said  suit  In  the  cir- 
cuit court  of  appeals^  and  direct  the  Judges 
of  said  court  to  dismiss  the  appeal  in  said 
suit  for  want  of  Jurisdiction  ratlone  materlae. 

An  alternative  writ  having  been  Issued,  B. 
0.  Mcmtgomery,  one  of  the  Judges  of  the 
court  of  appeals,  filed  an  answer,  accompa- 
nied by  a  certified  copy  of  the  record  of  the 
proceedings  referred  to.  The  answer  de- 
clares that  the  circuit  court  was  vested  with 
and  properly  exercised  Jurisdiction  of  said  ap- 
peal, for  the  reason  that  the  amount  in  dis- 
pute, as  shown  by  the  pleadings,  was  lees 
than  $2,000  (Const  arts.  81,  95);  that  the 
boundary  suit  and  the  petitory  action  In  the 
district  court  alluded  to  were  there  consoli- 
dated after  the  answer  in  the  petitory  action 
was  filed,  and  one  Judgment  was  rendered  in 
the  cons^dated  cases,  and  from  this  Judg- 
ment O.  A.  Richardson  (defendant  therein) 
appealed  to  the  second  circuit  court;  that  <m 
October  23,  1893,  the  plaintUT  (relator  herein) 
filed  an  answer  to  this  appeal,  praying  an 
amendment  and  affirmance  of  the  Jndgm«it 
appealed  from;  that  no  plea  to  the  Jurisdic- 
tion of  the  circuit  court  was  filed;  that,  after 
Judgment  was  rendered  by  the  drcult  court, 
the  plaintiffs  applied  for  a  rehearing,  but  did 
not  question  the  Jnrisdlction  of  the  drcnit 
court;  that  In  the  boundary  suit  (suit  No. 
993)  plalntifFs  alleged  thebr  interest  in  fixing 
the  boundaries  to  be  $1,000;  that  defendant 
filed  no  answer  in  that  suit;  tliat  the  peti- 
tory action  (suit  No.  1,025)  was  tor  lands 
claimed  to  be  worth  $2,500  and  one  year's 
revenue,— $350;  that  the  answer  in  that  suit 
admitted  plaintiffs'  ovraershlp  and  right  to 
the  land,  and  admitted  that  defendant  had 
possession  of  and  cultivated,  in  1892,  25  acres 
of  the  land  claimed,  and  that,  believing  the 
land  to  be  a  part  of  the  Maryland  plantatl(« 
and  his  property,  he  had  made  valuable  Im- 
provements on  it,  and  claimed  $325  for  im- 
provements; that  the  fact  that  land  alleged 
to  be  worth  $2,500  was  claimed  In  that  suit 
was  apparent,  but  that  it  was  equally  appar- 
ent that  defendant  admitted  plaintiffs'  own- 
ership, and  the  only  amount  in  dispute  was 
plaintiffs'  claim  for  revenues,  $350,  and  de- 
fendant's claim  for  improvements,  $%5;  and 
that,  on  the  authority  of  repeated  dedslonB, 
the  circuit  court  entertained  Jurisdiction  of 
the  appeal,  for  the  reason  that  the  amount 
actually  in  dispute  was  less  than  $2,000. 

The  initial  proceeding  in  the  district  court 
was  one  of  boundary  between  the  relators 
and  G.  A.  Richardson,  in  which  they  declared 
that  their  Interest  in  fixing  the  boundaries 
was  $1,000.  Tt^  was  followed  some  time 
after  by  what  is  referred  to  as  a  "petitory  ac- 
tion," which,  on  subsequent  motion  of  the 
plaintiffs,  was  consolidated  with  the  bound- 
ary sidt,  and  the  two  tried  together,  and 
disposed  of  by  a  single  Judgment  The  de- 
fendant filed  his  answ^  after  the  consolida- 


tloui  As  the  pleadings  In  the  second  case, 
so  far  as  they  have  a  bearing  on  the  qnestioa 
before  va,  are  short,  we  think  that  by  tran- 
scribing them  we  will  more  clearly  than  In 
any  other  way  show  its  character  and  the 
legal  situation  of  the  parties. 

In  their  petition  in  the  second  proceeding 
relators  say  "they  are  the  plalntifls  to  the 
suit  now  pending  on  the  docket  entitled  'D. 
Oeorge  Humphreys  et  aL  y.  6.  A.  Richard- 
son,' In  which  they  demanded  a  fixing  of  the 
bounds  between  the  Dalkeith  plantation  of 
petitioners  and  the  Maryland  and  Hermlon 
plantations  of  Richardson;  that  the  report  of 
the  surv^or,  which  has  been  returned,  has 
disclosed  that  Richardson  has  possession,  or 
daima  to  have  possession,  of  a  part  of  the 
land  within  the  limit  of  the  Dalkeith  planta- 
tion, being  parts  of  the  N.  W.  quarter  and 
the  8.  B.  quarter  of  section  — ,  hi  T.  16,  R. 
13  E.,  lying  south  of  the  lake  and  slough  run- 
ning through  said  quarter  sections,  and  be- 
tween said  lake  and  slough  and  the  Mary- 
land plantation,  of  the  value  of  two  thousand 
five  hundred  dollars;  that  Richardson  does 
not  oppose  the  homologation  of  the  report  of 
the  surveyor,  but  asserts  title  to  said  land, 
and  refuses  to  surrender  possession  to  peti- 
tioners, and  is  receiving  the  rents,  of  the 
value  of  three  hundred  and  fifty  dollars  per 
year.  Wherefore  they  pray  that  said  Rich- 
ardson be  cited  to  answer  this  demand,  and 
to  disdalm  the  possesion  so  asserted,  or  to 
disclose  the  title  by  which  he  doims  the 
lands,  and  that  petitioners  be  recognized  as 
the  owners  thereof,  and  put  into  possession, 
and  recover  the  rents,  of  the  value  of  three 
hundred  and  fifty  dollars  per  year,  from  Jan- 
uary 1,  18^,  and  for  general  relief  and 
costs."  That  petition  was  filed  January  6, 
1893.  On  the  24th  January,  1893,  defendant 
filed  his  answer,  which  was  as  follows:  "Now 
comes  O.  A.  Richardson,  defendant  herein, 
and  for  answer  disclaims  that  he  is  the  own- 
er or  possessor  of  the  land  sued  for,  except 
about  twenty-five  acres  of  land  in  the  N.  W. 
quarter  of  section  (1)  one,  which  he  culti- 
vated by  leasing  out  during  the  year  1892, 
believing  at  the  time  that  it  formed  a  part 
of  the  Maryland  plantation,  owned  by  re- 
spondent whidi  it  adjoined;  that  when  re- 
spondent became  the  purdiaser  of  said  Ma- 
ryland plantation,  he  believed  that  said 
twen^-five  acres  l>donged  to  and  formed  a 
part  of  said  plantation,  but  has  recently  dis- 
covered that  he  was  In  oror  in  so  believing; 
that  in  good  faith,  believing  that  he  was  the 
owner  of  said  twenty-five  acres,  he  has  placed 
thereon  one  house,  at  a  cost  of  $175,  which 
has  benefited  said  land  and  enhanced  its  val- 
ue to  said  extent,  and  is  worth  said  sum; 
that  said  twenty-five  acres  of  land  was 
grown  up  with  bushes  and  undergrowth,  so 
that  respondent  had  to  clear  up  same  at  a 
cost  of  $150  before  he  was  able  to  cultivate 
same  in  1892,  which  cutting  has  benefited  the 
land  and  enhanced  Its  value  to  said  extent; 
and  that  the  condition  of  said  land,  by  rea- 
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son  of  bavlng  been  so  recently  cleared.  In 
1892,  was  sach  that  respondent  was  able  to 
rent  same  for  only  a  nominal  rent,  realizing 
much  less  tha%for  than  It  cost  him  to  put  It 
In  a  state  of  culUvatlon.  Bespondent  prays 
that  plaintiffs'  demand  for  rerenues  be  re- 
jected, end  that  he  haye  Judgment  In  recon- 
vention against  them  for  the  value  of  said 
house,  or  permitting  him  to  remove  same, 
and  for  Judgment  for  the  sum  of  one  hun- 
dred and  fifty  dollars,  cost  and  value  of  dear- 
Ing  said  land,  being  the  amoimt  of  Its  en- 
hanced value,  and  for  costs  and  full  and 
equitable  relief."  On  13th  April,  1893,  plain- 
tiffs filed  in  court  a  paper  In  whldi  they  de- 
dare  that  "they  tender  to  the  defendant  the 
right  to  remove  the  building  claimed  to  be 
erected  by  him  on  the  land  of  plaintiffs,  and 
for  which  he  seeks  to  claim,  in  reconvention, 
$175  on  account  of  Its  enhancing  the  value  of 
the  eoU,  and  consent  to  relinquish  all  their 
right  accorded  theim  by  law  of  retaining  the 
said  property  [cabin],  on  reimbursing  Its  rela- 
tive value  to  the  land,  and  consent  to  the  re- 
moval of  the  sanK  off  their  land,  and  pray 
that  such  may  be  so  ordered."  On  the  14th 
April,  1893,  the  district  court  rendered  a  Judg- 
ment as  follows:  "These  two  consolidated 
cases  being  regularly  fixed  for  trial  and  taken 
up  and  tried,  and  the  law  and  the  evidence  be- 
ing In  favor  of  plaintUts  in  the  case  No.  993, 
and  the  Judgment  by  default  rendered  in  said 
case  No.  993  not  being  set  aside  after  the 
lapse  of  two  Judicial  days,  and  the  defendant 
having  failed  to  answer,  and  the  plaintiffs 
having  proved  theh-  demand,  it  Is  ordered, 
adjudged,  and  decreed  that  there  be  judg- 
ment homologating  and  approving  the  sur- 
vey made  by  the  parish  surveyor  as  shown 
by  his  plat  and  proces  verbal  of  said  survey 
herein  filed,  and  fixing  the  bounds  between 
the  property  as  therein  stated.  It  la  ordered 
that  said  plat  of  the  said  survey  be  made  a 
part  of  this  Judgment  It  Is  also  ordered  and 
decreed  that  the  defendant,  Richardson,  pay 
all  costs  of  said  suit  No.  993.  And  by  reason 
of  the  issue  Joined  in  case  No.  1,025  by  the 
defendant,  and  the  law  and  the  evidence  be- 
ing in  plaintiffs'  favor,  and  said  case  being 
regularly  tried  on  said  issue,  It  is  ordered,  ad- 
Judged,  and  decreed  that  plaintiffs  have  Judg- 
ment recognizing  them  as  the  owners  of  the 
land  described  in  their  petition  and  herdn 
sued  for,  being  part  of  N.  W.  quarter  and  8. 
B.  quarter  of  section  1,  In  T.  16,  R.  13  B., 
lying  south  and  west  of  the  lake  and  slough 
running  through  said  quarter  section,  as 
shown  by  the  plat  aforesaid,  and  that  they 
be  quieted  in  their  title  and  possession  there- 
of. It  is  also  ordered  that  plalntifb  do  have 
and  recover  of  the  said  defendant  two  hun- 
dred and  thirty-one  dollars  on  account  of 
the  revenues  of  said  property  for  the  year 
1892.  It  is  further  ordered  and  decreed  that 
the  demand  of  the  defendant  for  compensa- 
tion on  account  of  clearing  the  land  be  re- 
jected at  his  cost;  and,  it  appearing  that  the 
plain wfTa  have  elected  to  not  retain  the  cabin 


bunt  npon  said  land,  It  Is  ordered  and  de- 
creed that  the  defendant  remove  the  same 
off  said  land.  It  is  ordered  that  the  defend- 
ant pay  costs  of  suit  No.  I,0ii5.  In  the  mat- 
ter  of  the  taxing  of  the  surveyor's  costs  on 
the  rule  filed  by  the  plaintiffs  (except  as  to 
the  sum  of  $50,  proved  to  have  been  paid  by 
plaintiffs,  which  is  bo's  taxed),  it  Is  ordered 
that  the  balance  of  costs  be  left  open  for  fur- 
ther trial  of  said  rule."  The  defendant  made 
two  motions  for  a  suspensive  appeal  from 
this  Judgment,  and  obtained  two  orders  of 
appeal,— one  returnable  to  the  circuit  court, 
the  other  to  the  supreme  court,— and  furnish- 
ed lx>nd  and  seoirity  under  both  orders.  The 
transcript,  however,  was  lodged  in  the  dr- 
cnit  court  The  appellees  appeared  in  that 
court,  and  filed  an  answer,  praying  an  af- 
firmance of  the  Judgment,  but  amended  so 
as  to'  allow  $60  for  the  fees  of  Searles,  sur- 
veyor and  dvU  engineer,  as  an  expert,  as 
prayed  for  by  the  plaintiffs.  The  drcult 
court  ordered  that  the  Judgment  in  suit  No. 
993  be  amended  by  decreeing  that  plaintiffs 
and  defendant  pay  costs  of  said  suit  (Indud- 
Ing  the  cost  of  siurey)  equally,  and  that  the 
Judgment  In  suit  No.  1,025  be  amended  by 
rejecting  plaintiffs'  demand  for  rents  and  for 
the  removal  of  the  tenant  bouse,  and  de- 
creed that  the  defendant  recover  of  plaintiffs 
on  his  reconvenUonal  demand  the  sum  of 
$150,  value  of  material  or  woriimanship  (or 
enhanced  value  of  the  soil).  It  Is  further  or. 
dered  that  in  other  respects  the  Judgment  ap- 
pealed from  stand  affirmed;  defendant  to 
pay  costs  of  suit  No.  1,025  in  the  district 
court,  and  plaintiffs  to  pay  the  costs  of  ap- 
peal. Relators  made  an  unsuccessful  appli- 
cation fbr  a  rehearing.  The  present  applica- 
tion followed. 

From  an  examination  of  the  pleadings  in 
the  second  proceeding,  it  appears  that  while 
relators  antidpated  the  possibility  that  the 
defendant  Richardson  might  contest  the  own- 
ership of  the  tract  of  land  of  which  they  al- 
leged him  to  be  In  possession,  they  were  by 
no  means  certain  of  the  position  he  would 
take  in  the  event  of  a  suit,  or  certain  what 
would  be  the  Issues  to  which  such  a  suit 
would  give  rise.  Their  petition  was  tentative 
In  Its  character,  though  its  ultimate  prayer 
was  that  they  be  recognized  as  owners  of 
the  land;  that  they  be  put  In  possession,  and 
that  th^  recover  the  rents  of  the  value  of 
$350  per  year  from  Janu^iry  1, 1892.  The  de- 
fendant, upon  coming  Into  court,  at  once  de- 
clined the  Issue  of  ownership,  which  they  ten- 
dered, which,  if  accepted,  would  have  made 
the  action  petitory.  He  admitted  that  through 
error  he  was  in  possession  of  25  acres  of  the 
tract,  but  he  averred  that  his  possession  was 
In  good  faith.  In  view  of  that  fact  he  recon- 
vened, praying  for  Judgment  for  $175  to  cov- 
er expenses  which  he  had  Incurred  In  dear- 
Ing  the  land,  and  for  $160,  the  value  of  a 
cabin  which  he  had  built  npon  it  He  did 
not  assert  a  right  to  detain  the  property  un- 
til this  amount  should  be  paid  him.   The  dls- 
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trlct  Jndge,  In  his  Judgment,  says  the  case 
was  tried  npon  the  Issue  Joined,  which  evi- 
dently did  not  Involve  the  question  of  ownei^ 
ship.  The  allegation,  therefore,  that  the  val; 
ue  of  the  tract  In  question  was  ^,500,  ceased 
to  be  material  as  a  test  of  Jurisdiction. 

The  only  question  between  the  parties  re- 
lates to  possession  and  the  incidental  rights 
of  the  plaintuis  and  the  defendant  arising 
thereftx>m  under  the  state  of  facts  pleaded 
and  disclosed.  Relators  themselves  fixed  the 
value  of  possession  at  $350  per  year.  They 
obtained  Judgment  ft>r  that  som  as  the 
amoont  due  them,  and  on  appeal  they  prayed, 
so  far  as  that  question  was  conoenied, 
that  the  Judgment  appealed  from  dionld  be 
affirmed.  We  have  recently  had  occasion  to 
refer  to  the  difference,  as  affecting  the  ques- 
tion of  Jurisdiction,  between  the  value  of  the 
ownership  of  a  thing  and  the  value  of  the 
possession  of  the  same  thing.  In  re  Geuella, 
46  La.  Ann.  — ,  14  South.  802.  The  course 
pursued  by  the  relators  In  the  circuit  court 
showed  a  correct  appreciation  of  the  Issues 
involved  in  the  case  and  the  value  of  the 
"matters  in  dispute."  Whether  we  consider 
the  two  proceedings  s^wrately  or  togethw, 
the  matters  in  dispute  were  clearly  within 
the  appellate  Jurisdiction  of  tha  drcult  court 
of  appeals.  For  the  reasons  her^n  assigned. 
It  is  ordered,  adjudged,  and  decreed  that  the 
orders  and  writ  hereinbefore  Issued  be  set 
aside,  and  that  the  petition  toe  the  nullity  of 
tlie  proceedings  be  refused,  at  relatois'  coats. 


(46  La.  Ann.  425} 

HERMITAGE  PLANTING  &  MANUF'G  CM). 

T.  HIGGASON.    (No.  11,436.) 

(Supreme  Court  of  Loaisiana.    March  12, 1894.) 

PossEsaoBT  Action — Pleadikos — Dkbd. 

1.  In  a  poBsessory  action,  where  the  plain- 
tin  annexes  a  deed  to  his  petition,  made  a  part 
thereof,  for  the  purpose  only  of  showine  the 
nature  of  the  possession,  this  fact  will  not 
impress  the  action  with  the  character  of  a 
petitory  one. 

2.  In  a  possessory  action  only  the  fact  of 
possession  and  the  nature  thereof  can  be  con- 
sidered. 

3.  If  the  deed  contains  a  resolutory  condi- 
tion, the  defendant  In  the  possessory  action 
has  no  right  to  offer  evidence  as  to  the  happen- 
ing of  the  condition  ivhich  destroyed  the  deed. 
Nor  has  he  the  right,  wiiile  plaintiff  is  in  posses- 
sion of  the  property,  to  determine  the  fact  of 
the  happening  at  the  condition  and  to  violently 
disturb  his  possession. 

(Syllabus  by  the  Court) 

Appeal  from  district  comrt,  parish  of  As- 
cension; Walter  Gulon,  Judge. 

Action  by  the  Hermitage  Planting  8e  Manu- 
facturing (Company  against  B^ederick  Hlg- 
gfxaon  for  an  injunction.  Plaintiff  had  Judg- 
ment, and  defendant  appeals.    Affirmed. 

G.  A.  Gondran,  Paul  Leche,  and  R.  N. 
Sims,  tor  appellant  Bdward  N.  Pngh,  for 
appellee. 

McENSIRT,  3.  On  the  31st  day  of  August, 
1888>  the  plaintiff  company  purchased  from 


the  defendant  a  right  of  way  over  his  proper- 
ty for  the  purpose  of  building  a  railroad. 
The  consideration  and  price  of  said  sale  was 
the  great  personal  advantage  and  benefit  to 
the  defendant  and  to  the  neighborhood  by 
the  construction  of  the  railroad  and  the 
aum  of  $23  cash.  The  plaintiff  built  the 
railroad  in  accordance  with  the  stipulations 
in  the  act  of  sale.  On  the  13th  August,  1S88, 
the  following  agreement  was  entered  into  be- 
tween plaintiff  and  defendant:  "That  the 
said  Hermitage  Planting  Company  obligates 
Itself  to  pay  off  all  of  the  hands  employed  on 
the  Hermitage  plantation  from  and  after  the 
15th  day  of  September,  18S8,  and  further 
binds  and  obligates  Itself  to  give  all  orders 
for  goods  and  merchandise  which  the  hands 
so  employed  may  need  on  Frederick  Hlgga- 
son,  of  the  parish  of  Ascension,  storekeeper 
at  Darrow  P.  O.,  Ascension,  Louisiana.  And 
be,  the  said  Nolan,  for  and  in  the  name  of 
said  planting  company,  binds  himself  and 
the  said  company  to  see  that  said  Higgason 
is  paid  or  secured  for  any  advances  which  he 
may  make  to  any  of  the  hands  employed  on 
said  Hermitage  plantation  (provided  said  ad- 
vances be  to  a  reasonable  amount,  and  not 
to  exceed  the  amount  which  said  laborer  or 
laborers  or  hand  or  hands  may  have  earned, 
and  which  may  be  actually  due  him  or  them). 
And  now,  in  consideration  of  the  said  prom- 
ises and  above  covenants  and  agreement  on 
the  part  of  said  Hermitage  Company,  the 
said  Higgason  has  this  day  signed  before  G. 
A.  Gondran,  notary  public  in  and  for  said 
parish  of  Ascension,  a  certain  contract,  grant- 
ing unto  the  said  Hermitage  Planting  Com- 
pany a  cotain  right  of  way  across  his  lands 
for  the  purpose  of  establishing  by  the  said 
Hermitage  Planting  Company  a  railroad  on 
his  lands.  Should  the  said  HermltaKB  Plant- 
ing Company  fall  to  comply  with  and  ful- 
fill any  of  the  conditions  and  agreements 
herein  contained  and  agreed  to  be  carried 
out  by  them,  then  this  right  of  way  grant- 
ed by  the  said  Higgason  this  day  as  per 
contract  before  said  Gondran  shall  be  set 
aside,  or  left  at  his  option  to  do  so.  It 
is  fiulher  understood  by  the  parties  hereto 
that  said  Higgason  is  to  give  notice  to  the 
said  Hermitage  Planting  Company  before 
the  pay  day  of  the  hands  of  said  plantation 
of  any  amount  which  may  be  due  to  him  by 
any  of  said  hands  or  laborers  on  said  Her- 
mitage plantation."  The  defendant,  believ- 
ing that  the  plaintiff  had  violated  the  con- 
tract above  recited,  in  May,  1S93,  went  upon 
the  right  of  way,  and  tore  up  the  rails  of  the 
railroad  track-  crossing  the  length  of  the 
right  of  way  granted  to  plaintiff.  In  Septem- 
ber, 1893,  the  plaintiff  brought  this  suit,  set- 
ting out  the  act  by  which  the  right  of  way 
was  granted  in  its  petition,  and  alleging  that 
it  had  continuously  up  to  date  used  said  road, 
and  had  been  In  the  quiet  and  undisturbed 
possession  of  the  same;  that  plaintiff,  in 
May,  1893,  tore  up  the  track  on  the  roadbed 
crossing  the  right  of  way  granted  by  defeud- 
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ant  to  plaintiff;  that  defendant  win  impede 
and  obstrnct  plaintiff  In  replacing  the  track 
on  the  Bald  land;  and  that  defendant's  acts 
ivere  mallclons,  wrongful,  and  tortious.  The 
prayer  Is  that  said  defendant  be  enjoined 
from  disturbing  or  placing  any  obstacles  In 
the  way  of  plaintiff  from  laying  and  replacing 
the  track  of  their  railroad  on  and  across  said 
land,  and  from  interfering  with  plaintiff  In 
the  use  and  enjoyment  of  their  said  railroad 
until  the  further  orders  of  this  court.  The 
Injunction  issued  as  prayed.  The  plaintiff 
did  not  annex  to  his  petition,  and  we  do  not 
think  It  was  essential  that  he  should  have 
done  80,  the  contemporaneous  agreement 
made  with  defendant  The  defendant  an- 
swered, filing  a  general  denial,  and  specially 
urges  as  a  defense  the  supplemental  agree- 
ment referred  to,  and  that  plaintiff  bad 
failed  to  comply  with  the  stipulations  con- 
tained In  the  same,  and  he  prays  that  there 
be  judgment  annulling  the  act.  lie  also  filed 
a  reconventlonal  demand  for  damages.  It 
Is  admitted  that  plaintiff  Is  In  corporeal  and 
actual  possession  of  the  railroad  running 
through  defendant's  land  along  the  right  of 
way,  and  the  acts  of  defendant  in  tearing  up 
the  track  are  also  admitted.  The  pleadings 
also  show  that  the  plaintiff  denies  having 
violated  the  contract.  The  pleadings  being 
in  this  condition,  on  the  Judicial  admissions 
plaintiff  filed  a  motion  that  they  entitied  him 
to  a  Judgment  The  motion  was  tried,  and 
the  injunction  perpetuated,  reserving  to  both 
parties  the  right  to  sue  for  the  annullment  of 
the  contract  From  this  judgment  the  de- 
fendant appealed. 

The  contention  of  the  defendant  Is  that  the 
contract  is  subject  to  a  resolutory  condition, 
and  that  he  has  the  right  to  plead  In  avoid- 
ance matters  of  defense  showing  a  dissolu- 
tion of  the  contract,  In  order  to  reject  the 
demand  of  plaintiff  for  a  recognition  of  the 
right  of  servitude,  and  its  presanration  there- 
of in  its  perpetuity;  and  that,  the  defendant 
being  a  nonresident  of  the  parish,  he  bad  the 
right  to  make  any  defense  against  plaintiff's 
action,  and  to  Institute  a  demand  against 
plaintiff  by  way  of  reconvention  for  any 
cause.  If  this  suit  was  based  on  the  con- 
tract, and  was  instituted  to  enforce  the  same, 
or  for  damages  for  its  violotion,  the  conten- 
tion of  the  defendant  would  be  well  founded. 
Insm^nce  Co.  v.  Lafferanderie,  12  Rob.  (La.) 
472;  Dubois  V.  Xlques,  14  La.  Ann.  427.  The 
averments  In  the  petition  and  the  prayer  of 
plaintiff  stamp  plaintiff's  action  as  possess- 
ory, pure  and  simple,  and  as  such  it  must  be 
governed  by  the  law  controlling  possessory 
actions.  There  Is  no  issue  of  title  presented. 
It  is  contended  by  defendant  that  the  exhibit- 
ing by  plaintiff  of  his  tiUe  to  the  right  of 
way  (Ranged  the  character  of  the  action,  and 
It  became  petitory.  The  petition  contains  an 
allegation  of  ownership,  to  show  the  nature 
and  character  of  the  possession;  and  the  act 
of  sale  was  exhibited,  and  annexed  to  plain- 
tiff's petition,  as  evidence  of  the  fact  and  na- 


ture of  possession,  not  of  title,  as  the  prayer 
of  the  petition  is  alone  to  be  quieted  in  peace- 
able possession  of  the  premises.  It  was  not 
necessary  to  exhibit  the  act  of  sale,  or  to  dis- 
close by  what  title  the  company  held  posses- 
sion of  the  right  of  way,  bat  by  doing  so  the 
plaintiff  company  did  not  impress  upon  the 
action  the  character  of  a  petitory  one.  Kem- 
per's Heirs  V.  Hullck,  16  La.  46;  Williams 
V.  Harmanson,  41  La.  Ann.  705,  6  South.  601; 
Nlcol  V,  Railroad  Co.,  44  La.  Ann.  817,  11 
South.  84.  As  said  by  this  court  in  41  La. 
Ann.  705,  6  South.  604:  "We  are  not  con- 
cerned with  the  sufficiency,  or  even  with  the 
existence,  of  such  tide.  The  fact  and  na- 
ture of  the  possession  alone  is  at  issue;"  and 
we  may  add  that  we  are  not  concerned  with 
the  fact  whether  or  not  the  contract  has  been 
violated,  and,  by  the  resolutory  condition,  the 
contract  dissolved.  This  is  a  matter  for 
future  Judicial  determination  nnder  the  reser- 
vations in  the  Judgment  appealed  from.  If 
the  parties  see  fit  to  resort  to  judicial  pro- 
cess. It  is  certain  the  defendant  had  no 
right  to  take  the  law  into  his  own  hands, 
and  to  disturb  by  violence  the  possessiCHi  of 
the  plaintiff.  In  such  a  case  no  inquiry  is 
made  as  to  whom  the  legal  ownership  of  the 
property  belongs,  but  the  law  is  prompt  in 
protecting  the  possessor,  and  to  rebuke  the 
unlawful  act  of  disturbance  by  restoring  the 
possession  of  the  pnqterty  to  the  party  dis- 
possessed. Nlcol  ▼.  Railroad  Co.,  44  La. 
Ann.  817,  11  South.  34.  The  defendant's 
remedy  was  before  the  law,  and  through  the 
courts,  and  no  act  of  violence  can  supple- 
m&it  his  resort  to  legal  process  to  fix  and  as- 
certain his  legal  ownership  of  the  property. 
Id.;  Boniel  v.  Block,  44  La.  Ann.  515,  10 
South.  869;  Fox  y.  McKee,  31  La.  Ann.  69; 
Trager  v.  Insurance  Co.,  Id.  237;  Latoix  v. 
Insurance  Co.,  27  La.  Ann.  113.  The  de- 
fendant contends  that  the  primary  object  of 
the  suit  Is  to  obtain  a  Judicial  recognition  of 
the  right  of  way,  and  to  perpetuate  the  same 
by  injunction.  We  do  not  so  understand  it. 
The  Judgment  was  restricted  to  the  allega- 
tions in  plaintiff's  petition,  and  the  right  of 
plaintiff  to  present  possession  only  was  rec- 
ognized. The  injunction  is  to  prevent  a  dis- 
turbance of  this  possession.  A  Judgment  dis- 
solving the  contract  would  put  an  end  to 
plaintiff's  possession,  and  the  injunction 
would  expire  with  it    Judgment  affirmed. 


(M  Uu  Ann.  41S) 
STATE  V.  MURPHY,    (No.  11,453.) 
(Supreme  Court  of  Louisiana.    March  12, 1891) 

FOBOBRT — Al/TERIKO  AN  ACCOUKT — ^IndICTHBNT. 

1.  The  state  appeals  from  a  judgment  sus- 
taining a  motion  to  quash  an  indictment  chai^ 
ging  the  accused  with  having  committed  for- 
gery. The  statute  nnder  which  the  indictment 
was  framed  does  not  comprehend  the  act  of 
altering  an  account  independentiy  of  and  with- 
out reference  to  any  receipt,  or  intent  to  use 
it  as  part  of  a  receipt  or  acquittance. 

2.  When,  in  a  case  of  forgery,  the  inatm- 
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ment  forged  do«s  not,  on  its  fUee,  appear  to  be 
Taluable,  or  adapted  to  work  a  fraud,  extrinsic 
matter  must  be  ayerred  to  enable  the  court  to 
see  its  frandolent  tendency  in  matter  of  law. 
(SyllaboB  by  the  Court) 

Appeal  from  district  court,  parish  of  Rap- 
ides; James  Andrelrs,  Judge. 

An  Indictment  charering  J.  W.  Mutphy 
with  forgery  having  been  quashed,  the  state 
appeals.     Affirmed. 

M.  J.  Cunningham,  Atty.  Gen.,  and  E%anor 
Breaze&Ie,  Dlst.  Atty.,  for  fbe  State.  Bd- 
wln  O.  Hunter,  t<x  appellee. 

BREAUX,  J.  The  following  propositions 
are  those  principally  relied  upon  by  the  de- 
fendant In  sapport  of  the  ruling  of  the  court 
a  qua,  maintaining  the  motion  to  quash  and 
ordering  the  Indictment  quashed,  viz.:  That 
the  writing  charged  to  hare  been  forged  Is 
not  Included  within  the  operation  of  the  sta.tr 
ute  under  which  tlie  indictment  was  framed; 
that  the  Instrument  does  not,  on  Its  face, 
show  any  legal  validity;  that  the  indictment 
contains  no  averment  which  could  give  the 
instrument  any  force  and  effect  beyond  what 
the  writing  itself  oontains.  The  defend- 
ant was  charged  In  the  indictment  with  hav- 
ing fraudulently  forged,  changed,  and  alter- 
ed a  cwtain  bill  for  one  dollar,  as  follows, 
to  wit:  "Alex.,  April  leth,  1893.  Woodflne 
Fun,  bons^t  of  Bragg  and  Rial,  April  5th. 
Repairing  on  bedstead,  $5.00."  The  in- 
dictment further  sets  forth  that  the  bill  had 
been  previously  made  out  for  the  sum  of  one 
dollar  by  the  said  Bragg  &  Rial;  that  it 
had  beoi  thus  forged  for  the  purpose  of  ob- 
taining the  "sum  of  four  dollars  and  fifty 
cents,  of  the  value  of  four  dollars  and  fifty 
cents,  from  the  Southern  Pacific  Railroad 
Company,  through  their  agent,  H.  B.  Chase." 
It  is  farther  charged  that,  knowing  It  to  be 
a  forgery,  the  defendant  falsely,  fraudulent- 
ly, and  feloniously  published  and  utto'ed 
the  bill  as  true  by  demanding  paymmt  of 
the  same  from  the  Southern  Pacific  Rail- 
road Company,  with  Intent  feloniously  to 
defraud.  The  pertinent  part  of  the  statute 
upon  wlilcb  the  indictment  was  drawn  reads 
that  "whoever  shall  forge,  counterfeit  or  al- 
ter •  •  •  any  public  record,  any  certifi- 
cate or  attestation  of  any  public  officer,  In 
any  matter  wherein  bis  certificate  or  attes- 
tation Is  receivable,  and  may  be  taken  as  le- 
gal proof;  any  charter,  deed,  will,  testament, 
bond,  letta*  of  attorney,  policy  of  Insurance, 
or  bill  of  exchange,  and  promissory  note, 
order,  acquittance,  or  discharge  for  or  upon 
the  payment  of  money  or  delivery  of  goods, 
any  acceptance  of  a  bin  of  exchange,  or  any 
Indorsement  or  assignment  thereof,  or  prom- 
issory note  for  the  payment  of  money,  any 
receipt  for  money  ve  goods,  or  for  any  note, 
bitt,  or  security  for  money  or  goods,  or  shall 
alter  or  publish  as  true  any  such  false,  al- 
tered, tcxgeA  or  counterfeited  record,  certifi- 
cate or  attestation,  charter,  deed,  will,  testa- 


ment, bond,  letter  of  attorney,  policy  of  in- 
surance, bill  of  exchajige,  promissory  note, 
acceptance,  indorsement,  assignment,  order, 
acquittance,  discharge  w  receipt"  Rev.  St. 
I  833.  (The  Italics  are  ours.)  The  word 
"bill,"  inserted  in  the  section  of  the  statute 
without  the  expressed  qualification  "of  ^- 
chan£;e,"  is  not  tbe  word  "bill"  defined  by 
lexicographers  as  conveying  an  account  of 
charges  and  particulars  of  Indebtedness  by 
the  creditor  to  his  debtor.  The  qualifying 
words  "of  exchange"  are  not  repeated,  but  - 
are  made  evident  na  qualifying  terms  by  the 
words  fcrilowing,  clearly  conveying  the  mean- 
ing that  a  bill  of  exchange  is  the  Instrument 
referred  to  in  the  statute.  "Such  false,  al- 
tered, forged,  or  counterfeited  bill  of  ex- 
change" refers  to  the  word  "bill"  as  well  as 
to  the  words  "bill  of  exchange,"  previously 
expressed  in  the  section,  and  does  not  in- 
clude in  the  denunciation  the  act  charged  in 
the  Indictment  For  the  purpose  of  this  case 
it  may  be  conceded  that  "open  account"  and 
"bill"  are  convertible  terms,  and  that  a  stat- 
ute denouncing  the  act  of  alt«1ng  a  bill 
would  Include  within  Its  intendment  the  for- 
ging of  an  account  We  do  not  read  the  stat- 
ute under  which  the  indictment  was  found 
as  authorizing  the  prosecution  In  this  case. 
The  writing  forged  was  evidently  Intended 
to  s»ve  for  a  receipt  In  the  event  the  money 
had  been  paid.  Upon  that  hypothesis  It  is 
argued  on  the  part  of  the  state  that  the  act 
comes  within  the  Intendment  of  the  statute. 
The  statute  denounces  the  forging  of  an 
acquittance,  which  is,  in  effect,  a  receipt,  and 
covers  within  its  terms  tiie  forging  of  a  re- 
ceipt In  answer  to  the  proposition  that 
the  writing  forged  constitutes  forgery  be- 
cause an  attempt  was  mode  to  use  it  as  a 
receipt,  two  grounds  suggest  tte  Invalidity 
of  the  indictment  In  the  first  place,  the  de- 
fendant is  not  charged  with  having  forged 
a  receipt,  nor  with  having  forged  the  writ- 
ing with  Idle  intent  of  obtaining  the  amount 
on  it  as  a  receipt  In  the  second  place,  the 
instrument  does  not  sufficiently  appear  to  be, 
on  its  face,  within  the  meaning  of  the  stat- 
ute; and  the  averments  of  the  indictment 
do  not  make  it  appear  that  the  alleged  forged 
instrument  was  one  Intended  by  and  describ- 
ed in  the  statute.  In  reference  to  the  first 
proposition,  accuracy  in  naming  the  instru- 
ment, however  desirable,  may  not  always  be 
fatal  to  the  indictment,  for  its  want  may  be 
supplied  by  a  verbatim  copy  of  the  instru- 
ment in  the  Indictment  If,  od  Its  face,  the  in- 
strument forged  appears  to  be  valuable,  or 
adapted  to  work  a  fraud,  it  will  suffice  to  main- 
tain the  validity  of  the  indictment,  though  not 
correctly  identified  by  its  nature.  On  the  sec- 
ond ground,  also,  the  judgment  appealed  from 
is  legal.  If  the  Incomplete  instrument  of 
wrldng  can  be  made  complete  by  averments, 
it  cannot  form  the  ground  of  a  prosecution 
in  its  Incomplete  state.  An  instrument,  to 
be  the  subject  of  forgery,  must  be  capable, 
if  genuine,  of  being  proof  In  legal  process. 
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The  writing:  In  this  case,  of  Itself,  nnezidaln- 
ed,  tmoonnected  wltli  any  other  fact,  is  not 
admissible  in  evidence  to  diarge  the  defend- 
ant The  meaning  of  the  transaction  does 
not  appear  from  the  tnstnunent  Itaelf.  While 
It  Is  contended  that  the  purpose  was  to  de- 
fraud the  Southern  Padflc  Company,  its 
name  does  not  appear  In  the  writing;  nor  Is 
It  stated  how  It  was  proposed  to  defraud  this 
company;  nor  Is  alleged  how  It  was  possible 
to  obtain  the  amount,  or  why  such  a  pay- 
ment was  expected.  The  company  is  not 
represented  to  have  been  at  all  Indebted  to 
any  of  the  parties  named,  or  that  there  was 
the  least  obligation  on  the  part  of  the  com- 
pany to  pay  any  aaaonnt  wfaatever.  In  case 
of  an  account  or  a  proposed  receipt  there 
could  not  be  a  fraud  unless  a  debt  existed. 
Whart  Cr.  Law  (9th  Ed.)  p.  740.  The  re- 
lation of  debtor  and  creditor,  or  the  respon- 
sibility of  some  one  to  pay  an  amount,  may 
not  appear  in  the  writing,  and  yet  exist.  It 
cannot  be  proved  unless  alleged.  Upon  that 
subject,  Mr.  Wliarton  says  (page  740): 
"Where  an  instrument  is  incomplete  on  its 
face,  so  that,  as  it  stands,  it  cannot  be  the 
basis  of  any  legal  liability,  then,  to  make  It 
the  tedinlcal  subject  of  forgery,  the  indict- 
ment must  aver  such  facts-as  will  Invest  the 
Instrument  with  legal  force.  Thus,  where 
an  indictment  charged  that  A.  did  felonious- 
ly and  fraudulently  forge  a  certain  writing, 
as  follows:  'Mr.  Bostick,  charge  A.'s  account 
to  us.  B.  and  0.,'— with  intent  to  defraud 
B.  and  C,  it  was  held  that  the  Instrument  was 
not  valid  without  charging  that  A.  was  in- 
debted to  Bostick,  as  there  could  be  no  fraud 
unless  a  debt  existed."  The  account  was  in- 
effective, on  its  face,  against  the  Southern 
Padflc  (Company,  and  no  attempt  thereby  ap- 
pears to  have  l>een  made  to  charge  that  com- 
pany, either  in  the  account  as  originally  made 
or  as  altered.  The  indebtedness  may  be 
proved  aliunde.  To  admit  the  proof,  and 
give  legal  force  to  the  indictment,  it  must 
aver  such  facts  as  will  invest  the  instnmient 
with  legal  efficacy.  "Where  an  instrument 
Is  not,  on  its  face,  sufficiently  full  to  be  a 
rec^pt,  the  defect  may  be  supplied  by  show- 
ing a  course  of  deoling  between  the  parties 
in  which  it  is  understood  to  be  and  treated 
as  such.  This  extrinsic  matter  must  appear 
both  by  averment  and  proof."  Forgery  con- 
sists in  falsely  making  or  matnlally  altering, 
with  Intent  to  defraud,  a  note  or  other  in- 
strument in  writing,  which,  if  genuine,  might 
be  of  legal  efficacy,  or  might  be  the  foundation 
of  legal  liability.  Assuming,  for  the  discussion, 
that  tJbe  account  forged  is  genuine,  it  Is  not 
pw  se  of  legal  efficacy  against  any  one  wlth- 
oat  additional  averments  setting  forth  the 
facts  connected  with  the  transaction.  The 
writing  Is  not  within  the  statute^  and  has 
no  legal  force.  Unexplained,  it  does  not  en- 
able the  court  to  determine  Its  flraudulent 
tendency  In  matter  of  law.  The  Judgment 
appealed  from  is  affirmed. 


(«  La.  Aon.  tOU 

Succession  of  MORVANT.     (No.  11.431.) 

(Supreme  Court  of  lionisiana.    March  12, 1884.) 

Adhinibtbation — Attohsbt's  Fbbb  —  Who  Lia- 

bi.b  fob— riohts  of  mi8tbb88  —  cohstbdctios 

OF   WlU. 

1.  Where,  after  a  anccfeasion  has  been  placed 
under  r^ular  administration,  an  olographic  will 
of  tiie  deceased  is  found,  bequeathing  the  ubo- 
fruct  of  certain  specific  property  to  a  particoiar 
person,  and  this  will  is,  at  the  instance  of  the 
legatee,  offered  for  probate  by  an  attorney  at 
law,  and  probated  over  the  opposition  of  the 
heirs  and  the  administrator,  remuneration  fat 
such  services  must  be  sought,  not  from  the  suc- 
cession, but  the  particular  legatee. 

2.  To  anstain  a  claim  made  by  the  mistress 
of  a  man  that  she  is  entitled  to  one-half  of  all 
the  property  left  by  him  at  his  decease,  on  the 
ground  that  it  was  the  result  of  their  joint 
thrift.  Industry,  and  economy,  where  there  is 
no  evidence  to  show  that  she  furnished  a  cent 
for  the  purchase  of  the  property,  would  be  to 
place  the  mistress  substantially  on  the  footing' 
of  a  wife.  Such  a  claim  is  SDatainable  neither 
by  law  nor  by  morals.  Btld,  on  contest  upon 
the  will,  (l)  that  it  was  throughout  a  bequest 
in  usufruct  for  life;  (2)  that  It  was  a  special 
legacy  of  apedflcally  described  objects,  and  not 
a  aniveraal  legacy  or  a  legacy  under  a  universal 
title;  (3)  that  the  olijects  bequeathed  were  those 
in  existence  at  the  date  of  the  will,  and  not  at 
the  date  of  the  death  of  the  testator;  (4)  that 
the  executor,  being  charged  with  the  duty  of 
seeing  that  proper  security  should  be  given  by 
the  usufructuaries  under  the  law,  is  entitled  to 
commission  upon  the  appraised  value  of  the 
prop«i7  so  bequeathed. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  La- 
fourche; Walter  Gulon,  Special  Judge. 

To  the  final  account  of  Sylvere  Morvant 
executor  of  the  succession  of  Jumonvllle 
Morvant,  deceased,  Harriet  Reeae  and  oth- 
ers filed  oppositions,  and,  from  the  Judgment 
rendered,  the  executor  and  others  appeal. 
Modified. 

Thomas  A..  Badeaoz  and  Arthur  F.  Kno- 
bloch,  for  appellant  executor.  Clay  Kno- 
bloch  &  Son,  for  a{q>eUant  Harriet  Reese. 
Beattie&Beattie,for  appellants  Frank  Reese 
and  Seattle  8c.  Beattle.  John  S.  Billlu,  for 
appellee  Pauline  Hebert 

NIOHOIiLS,  O.  J.  JamonvlUe  Monrant 
died  In  the  paris?>  of  Lafourche  on  June  2, 
1890,  leaving  neither  ascendants  nor  descend- 
ants, but  collateral  relations.  On  the  6th 
June,  1890,  Sylvere  Morvant,  a  brother  of 
the  deceased,  applied  to  be  appointed  admin- 
istrator of  the  succession.  An  inventory 
was  taken,  and,  after  the  usual  delays  and 
notices,  Sylvere  Morvant  qualified  as  admin- 
istrator. On  the  7th  October,  1890,  one  Har- 
riet Reese  ffied  a  suit  against  the  succession, 
represented  by  the  administrator,  claiming 
two  $1,000  bills,  which  had  been  inventoried 
as  part  of  the  assets  of  the  succession,  as  her 
own  property  by  title  of  manual  gift  made 
to  her  by  the  deceased.  Answer  was  filed 
In  the  suit,  and,  upon  the  issue  thereon 
made,  the  case  was  tried,  and  resulted  in  a 
Judgment,  on  the  7th  April,  1891,  decreeing 
that  Harriet  Reese,  having  been  the  concn- 
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bine  ot  the  deceased,  could  recover  bat  one- 
tenth  part  ot  the  saccession  after  the  pay- 
ment of  all  Just  and  legal  charges.  This 
Judgment  was  not  appealed  from,  and  be- 
came final. 

In  the  suit  of  Harriet  Reese  t.  Saccession 
of  Morrant,  a  document  which  was  after- 
wards probated  as  a  will  was  filed  (the  fil- 
ing bearing  date  23th  February,  1891),  and  It 
remained  on  file  In  that  suit  until  the  8tb 
of  October,  when,  at  the  instance  of  one 
•Frank  Reese,  represented  by  Messrs.  Beattie 
&  Beattie,  attorneys  at  law,  It  was  offered 
for  probate  as  the  last  will  of  Jumonville 
Morrant  On  the  Slst  October,  1891,  Syl- 
vere  Morrant  and  bis  brothers  and  sisters 
filed  their  opposition  to  the  probating  of  this 
document  and  the  granting  of  executorship, 
claiming  that  it  was  not  a  will,  but  asking. 
If  the  court  should  declare  it  to  be  such,  that 
Sylvere  Morvant  be  apiMinted  executor.  The 
district  court  held  the  document  to  be  a  will 
on  the  12th  December,  1892,  leaving  the 
qnestlon  of  the  executorship  to  be  deter- 
mined subsequently.  On  appeal  to  this  court 
this  Judgment  was  affirmed.  12  South.  348. 
In  the  subsequent  contest  for  the  executor- 
ship, Sylvere  Morvant  was  appointed  and 
qualified  as  such  on  the  17th  June,  1893. 
The  instroment- probated  as  the  will  was  as 
follows: 

"September  14th,  1S7& 

"Brother  and  Sister  i  Qlve  my  i>iec  of 
Lands  What  i  Bout  from  Miss  C  M  Gillis 
To  Harriet  Reese  and  Frank  the  boy  what 
i  rase  and  also  my  buggay  and  all  my  Oow 
and  my  ozson  and  the  Oart  also  dollar  My 
Mare  and  oil  What  i  got  In  the  house  i  give 
all  that  To  Harriet  Resse  and  Frank  Longs 
they  live  Brother  and  sister  1  give  that  to 
Harriet  Reese  and  Frank  for  they  Life  times 
So  no  Law  got  anythings  to  do  With  What  i 
gXve  her  and  Frank  i  give  it  to  her  with  all 
my  heart  She  has  been  with  me  24  years 
Well  my  Brothier  and  Sister  1  sine  my  names 
on  this  piec  paper  for  yoa  all  to  see  that  i 
Right  dls  myself.  J.  Morvant 

"J.  Morvant 
"J.  F  Morvant 

"Brother  Joahim  yon  will  get. all  my  mon- 
ey that  Mr.  H  W  tabor  got  for  lAe  and  yon 
will  give  it  to  harriet  Reese  he  got  2  noat 
for  me." 

The  executor  filed  his  final  account  of  ex- 
ecutorship and  tableau  of  distribution  on  the 
28th  December,  1893.  To  this  account 
Messrs.  Beattie  &  Beattie,  Frank  Reese,  Har- 
riet Reese,  and  the  tutrix  of  Germaine  Mor- 
vant (one  of  the  minor  heirs)  filed  opposi- 
tions. On  the  trial  of  the  case  the  executor 
filed  pleas  of  estoppel  and  res  Judicata  to  the 
opposition  of  Harriet  Reese.  In  this  ac- 
count or  tableau  the  executor  makes  the 
statement  that,  by  the  last  will  of  the  de- 
ceased, Frank  Reese  and  Harriet  Reese  were 
given  the  usufruct,  for  life,  of  (1)  the  real 
estate  described  under  the  item  1  ot  the  in- 


ventories, valued  at  ^700;  (29  the  homed 
cattle,  or  their  value,  described  under  Nos. 
S,  6,  7,  8,  and  9  of  the  inventories,  aggregat- 
ing a  value  of  |79;  (3)  the  movables  under 
No.  10  (one  gun  and  one  hunting  I>ag),  valued 
at  $30,— -but  declares  that  the  biiggy  referred 
to  in  the  will  is  no  longer  in  existence,  and 
the  mare  Dollar  died  long  since.  He  de- 
clares that  In  his  opinion  the  rights  of  Har- 
riet Reese  were  fixed  in  the  Judgment  ren- 
dered in  her  suit  against  the  succession,  and 
that  she  cannot  claim  the  rights  fixed  by 
that  Judgment,  and  also  the  usufruct  be- 
queathed her;  that  therefore  he  proposes  to 
deliver  to  Frank  Reese,  upon  his  furnishing 
security  as  usufructuary,  and  otherwise  com- 
plying with  the  law,  the  aforementI(Hied 
property  still  In  existence,  to  be  enjoyed  by 
him  in  usufruct  according  to  the  terms  of  the 
will.  The  account  showed  certain  movables, 
and  a  balance  in  cash,  still  in  the  hands  of 
the  executor,  which  he  proposed  to  distribute 
among  the  legal  heirs  of  Morvant.  In  the  op- 
position filed  by  Messrs.  Beattie  &  Beattie, 
they  claimed,  as  being  due  them  as  priv- 
ileged creditors  of  the  succession,  the  sum  of 
$505  for  their  services  as  attorneys  at  law. 
They  allege  that  knowledge  of  the  existence 
of  the  paper  afterwards  probated  as  a  wUl 
was  brought  home  to  Sylvere  Morvant,  then 
acting  as  administrator  of  the  successiim,  as 
far  back  as  the  25th  Februair,  1891,  by  the 
filing  of  the  same  in  the  suit  of  Harriet  Reese; 
tbat,  in  spite  of  this  Imowledge,  he  failed  and 
refused  to  open  the  succession  and  probate 
the  instrument  but  continued  to  Intermeddle 
in  the  succession,  and  retains  its  funds  with- 
out any  authority  or  legal  right,  and  without 
rendering  any  account;  that  on  the  8th  Oc- 
tober, 1892,  they  were  empioyod  by  Frank 
Reese  to  open  the  estate  and  to  probate  the 
will;  tbat  they  filed  a  petition  for  that  pur- 
pose in  the  name  of  the  said  Reese,  who  was 
a  legatee  under  the  will,  and  addng  for  let- 
ters of  executorship;  that  this  application 
was  opposed  by  tlie  administrator  and  all 
the  heirs  at  law  of  the  deceased;  that  the 
litigation  ended  in  the  probating  of  the  paper 
as  the  will  by  the  district  court,  and  in  the 
affirmance  of  the  action  of  that  court  on  ap- 
peal to  the  supreme  court;  that  in  this  litiga- 
tion they  and  opponent  Reese  acted  for  the 
best  interest  of  the  whole  estate,  legatees 
and  creditors.  Frank  Reeae  claimed  in  his 
opposition  that,  by  the  last  wlU  of  the  de- 
ceased, he  was  made  his  sole  universal  lega- 
tee. He  opposed  generally  each  and  eveiy 
item  ot  the  account  and  certain  items  there- 
in particularly  mentioned.  He  prayed  tbat 
be  be  declared  the  sole  universal  legatee,  and 
placed  in  possession  of  the  estate,  and  that 
he  recover  Judgment  against  the  accountant 
for  $13,175.  Harriet  Reese,  in  her  opposi- 
tion, declared  that  she  was  entitled  to  one- 
tenth  of  the  whole  succession  by  virtue  of  her 
Judgment  against  the  succession  In  the  suit 
already  referred  to,  asserting  that  said  one- 
tenth  bad  been  adjudged  tok,  her  undor  a 
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mannal  donation  Inter  vivos  made  to  her  by 
Jumonville  Morvant;  She  claimed  that  she 
was,  moreover,  entitled  to  one-half  of  the  re- 
mainder of  the  Buccesslon,  for  the  reason  that, 
for  40  years  next  preceding  and  up  to  the 
death  of  the  said  Morvant,  he  and  she  had 
lived  continuously  and  uninterruptedly  as 
man  and  wife,  but  that  their  relations  ab 
Initio  were  those  of  employer  and  servant,— 
opponent  being  his  servant;  that  at  the  time 
their  relations  as  such  began,  and  for  years 
thereafter,  Morvant  was  a  poor  man,  not 
owning  any  property  whatever;  that  op- 
ponent attended  to  all  his  household  affairs, 
keeping  bouse  for  him,  raising  and  selling 
poultry,  raising  cows,  caring  for  them,  sell- 
ing eggs  and  milk,  doing  all  his  housework 
as  cook  and  washerwoman,  caring  for  and 
saving  up  the  money  made  by  them  by  their 
joint  industry,  economizing  in  every  possible 
way,  the  same  as  a  good  and  dutiful  wife 
would  have  done,  and  demeaning  herself  to- 
wards him  as  faithfully  as  If  she  had  been 
his  lawful  spouse,  taking  care  of  all  his 
clothing,  mending  and  buying  same  for  him; 
and  she  avers  that  by  reason  of  all  that  is 
aforesaid,  and  by  her  thrift,  economy,  joint 
labor,  and  Industry  dmrlng  said  40  years,  she 
enabled  him  to  acquire,  accumulate,  and  have 
all  the  property  that  is  inventoried  In  the 
matter  of  his  succession,  end  is  therefore  en- 
titled to  one-half  of  all  the  said  property, 
after  deducting  the  one-tenth  thereof  for  the 
aforesaid  donation  made  to  her  inter  vivos. 
In  addition  to  this  claim,  she  opposed  the  ac- 
count on  grounds  which  It  is  unnecessary  to 
particularize,  in  view  of  the  conclusions  we 
have  reached  in  the  case.  The  district  judge 
recognized  Frank  Reese  as  the  owner  in  fuU 
ownership  of  the  real  estate  referred  to  in 
the  will,  and  ordered  him  to  be  placed  In 
possession  thereof.  It  recognized  him  to  be 
entitled  to  hold  In  usufruct  ca-tain  movables 
mentioned,  and  ordered  that  he  be  placed  in 
possession,  as  usufructuary,  on  giving  secu- 
rity, as  such,  according  to  law.  It  rejected 
the  claim  of  Harriet  Reese  in  so  far  as  she 
set  up  a  claim  to  be  entitled  to  one-half  of 
the  property  ot  the  succession  in  addition  to 
the  one-tenth  of  the  estate  adjudged  her  un- 
der the  donation  of  the  two  promissory  notes. 
It  ordered  the  executor  to  account  for  $175 
for  the  stallion  Grandy,  and  rejected  his 
claim  for  commissions  on  the  property  de- 
clared to  have  been  bequeathed  to  Frank 
Reese.  It  reduced  Hie  fee  of  L.  P.  Oaillouet, 
as  attorney  at  law,  to  |200,  and  that  of 
Messrs.  Badeaux  and  A.  F.  Knobloch  to  $250; 
also,  reduced  to  $10  the  fee  of  Coulon,  notary; 
and,  such  chang^es  having  been  made  and 
ordered  to  be  made.  It  homologated  the  ex- 
ecutor's account  Messrs.  Seattle  &  Beattie, 
Harriet  Reese,  Frank  Reese,  Sylvere  Mor- 
vant, the  executor,  and  Mrs.  Pauline  Hebert, 
tutrix,  appealed. 

We  think  the  action  of  the  low»  court  m 
rejecting  the  opposition  of  Messrs.  Beattie 
&  Seattle  was  correct    Morvant  appointed 


no  executor  in  his  wlU,  which  was  limited 
in  Its  dispositions  to  a  special  legacy  of  spe- 
cific property.  The  existence  of  the  paper  aft- 
erwards probated  as  such  will  was  unknown 
to  his  legal  heirs  at  the  date  of  his  death, 
and  his  succession  was  regularly  opened  and 
placed  nnd»  administration  with  an  admin- 
istrator as  Its  legal  representative.  Oppo- 
nents dalm  that  their  services  in  subsequent- 
ly, at  the  request  of  Frank  Reese,  propound- 
ing the  will  for  probate,  and  doing  so  success- 
fully against  the  opposition  of  the  heirs  and 
administrator,  inured  to  the  benefit  of  all 
parties  concerned.  It  is  a  mistake  to  sup- 
pose that,  should  a  succession  have  been 
either  entirely  or  partially  settled  under  the 
administration  of  an  administrator,  all  acts 
done  under  such  administration  would  nec- 
essarily be  invalidated  by  the  production  of 
&  will  in  which  the  testator  should  have  spe- 
cially bequeathed  particular  property.  Dwlght 
V.  Simon,  4  La.  Ann.  493.  No  person  other 
than  the  particular  legatee  would  have  an 
interest  in  the  probating  of  the  will,  and  his 
only  Interest  would  be  to  receive  the  legacy. 
If  the  legacy  should,  in  point  of  fact,  be  re- 
ceived. It  would  be  a  matter  of  Indlffarenee 
to  him  whether  it  should  have  been  delivered 
by  on  executor,  an  administrator,  or  by  heirs 
in  possession.  It  Is  not  essentially  neces- 
sary that  an  executor  should  be  the  represen- 
tative of  a  succession  in  ail  cases  where  the 
deceased  may  have  left  a  will,  although, 
where  that  fact  is  known,  such  would  be 
the  character  of  Uie  legal  representative. 
The  office  of  executor  is  but  ancillary  to  the 
great  object  of  settling  and  distributing  the 
estate.  Nicholson  v.  Ogden,  6  La.  Ann.  486. 
In  this  particular  case  the  probating  of  the 
will  ^  was  solely  and  exclusively  in  the  inter- 
est of  the  special  legatee,  and  to  him  his 
dlents  must  look,  as  the  court  below  declar- 
ed. Rosellus  V.  Dela(dialBe,  6  La.  Ann.  481; 
Michon  V.  Gravier,  11  La.  Ann.  598;  Wailes 
V.  Succession  of  Brown,  27  La.  Ann.  412. 

The  rejection  by  the  court  of  the  opposi- 
tion of  Harriet  Reese,  claiming  one-half  of 
the  property  of  the  succession  in  addition  to 
the  rights  adjudged  to  her  under  the  dona- 
tion of  the  two  notes  mentioned,  was  also 
correct  She  alleges  that  she  was  the  serv- 
ant of  Morvant  She  never  ceased  to  be 
such.  If  anything  be  due  to  or  belongs  to 
her,  It  is  not  "property,"  based  upon  the 
grounds  set  up,  but  "money,"  as  "wages" 
for  services  rendered.  If  the  claim  asserted 
by  the  opponent  were  maintained,  It  would 
place  the  concubine  of  a  person  upon  the 
same  line  and  footing  as  a  vrife.  Such  a 
proi>osition  cannot  for  an  Instant  stand  the 
test  of  either  law  or  morals..  Tlie  cases  of 
Delamour  v.  Roger,  7  La.  Ann.  152,  and 
Malady  v.  Malady,  26  La.  Ann.  450,  relied 
on  by  the  opponent,  w«e  decided  upon  their 
own  special  state  of  facts,  and  not  upon  the 
theory  of  a  quasi  community  of  acquests  and 
gain  between  a  man  and  his  mistress,  on 
wtdch  theory  the  present  dalm  must  lest^ 
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If  at  an.  In  the  cases  dted,  the  rights  of 
the  womei  were  predicated  on  the  ft.cttbat 
they  had  actnaUy  furnished  the  money  with 
whldi  the  property  was  purchased.  In  the 
first  case  the  court  said:  "The  reasonable 
effect  of  article  2804  of  the  Civil  Code  Is  to 
render  the  participator  In  concubinage  ln« 
capable  of  recovering,  as  a  universal  partner, 
one-half  of  tiie  ix'operty  acquired,  although 
her  labor  may  have  contributed  nothing  to- 
wards Its  accumulation;  but,  when  the  <xp- 
ital  and  labor  have  contributed  a  fall  share 
towards  the  result,  equity  entitles  her  to 
half  the  property  acquired."  Artlde  2^  of 
the  former,  Is  article  2833  of  the  present. 
Revised  Civil  Code,  and  Is  as  follows:  "Uni- 
versal partnership  shall  only  be  contracted 
between  persons  who  are '  not  respectively 
incapacitated  by  law  from  conveying  to  or 
receiving  from  each  other  to  the  injury  of 
others."  There  is  not  a  word  In  the  record 
going  to  show  that  the  deceased  ever  re- 
ceived a  dollar  l^om  the  opponent,  or  that 
a  cent  of  her  money  was  ever  employed  in 
the  acquisition  of  any  property,  while  it 
does  appear  tliat  in  the  settlement  of  the  es- 
tate she  wUl,  under  the  donation  made  to 
her,  receive  in  money  an  amount  equal  to 
one-tenth  of  the  value  of  the  whole  succes- 
sion. 

This  opponent  made  special  objections  to 
the  account  filed  by  the  administrator.  Some 
of  these  objections  were  to  the  effect  that  the 
administrator  had  failed  to  charge  himself 
with  various  amounts  which  should  have  been 
placed  to  the  credit  of  the  succession;  otho^ 
that  certain  charges  presented  as  claims 
against  the  succession  were  excessive.  As 
a  general  rule,  one  neither  an  heir  nor  a 
creditor  of  a  succession  has  no  right  to  In- 
terfere in  its  administration;  but,  under  the 
exceptional  facts  and  circumstances  of  tills 
case,  Harriet  Reese,  though  holder  and  owner 
of  two  notes  against  third  p»sons,  became 
entitled  to  examine  and  question  the  account 
of  the  administrator  In  so  far  as  it  would 
tend,  as  rendered,  to  throw  the  tenth  of  the 
value  of  the  estate  illegally  and  improperly 
below  the  amount  of  the  two  notes  donated 
to  her.  The  parties  whose  claims  were  re- 
duced upon  these  oppositions  and  those  of 
Frank  Reese  have  not  appealed.  The  ad- 
ministrator is  not  authorized  to  appear  be- 
fore us  In  their  behalf,  and  the  Judgment  as 
to  those  parties  must  remain  untouched. 
There  has  been  a  misapprehension,  we  think, 
in  respect  to  the  position  and  rights  of  Har- 
riet Reese,  and  to  the  scope  of  the  Judgment 
which  was  rendered  in  the  suit  which  she 
instituted  to  have  herself  recognized  as  owner 
of  the  two  notes  referred  to.  Her  rights  as 
donee  of  those  two  notes  were  entirely  sepa- 
rate and  distinct  from  those  aa  legatee  un- 
der the  win.  When,  upon  her  claiming  own- 
ership of  the  two  notes,  the  defense  was  set 
up  that  she  had  been  the  concubine  of  the 
deceased,  and  therefore  could  not,  nnd«:  ar- 
ticle 1481  of  the  Revised  Civil  Code,  take  by 


donation  an  amount  exceeding  one-tenth  of 
the  value  of  the  whole  estate,  the  ctmrt  main- 
tained the  defense,  and  limited  her  rights 
to  one-tenth  under  the  article  dted,  it  at  the 
same  time,  to  that  ei^tent,  recognized  the  do- 
nation In  substance,  though  not  In  form. 
The  Judgment  did  not  change  the  character 
of  her  title.  She  did  not  become,  through 
the  Judgment,  the  holder  of  a  general  daim 
against  the  succession  for  one-tenth  of  its 
entire  value,  whatever  It  might  be,  but  re- 
mained the  owner  of  a  spedal  daim  under 
the  donation,  which  under  no  circumstances 
was  to  exceed  $2,000,  bat  which  was  subject 
to  be  reduced  below  that  sum.  If  necessary, 
to  sudi  an  amount  as  would  make  the  dona- 
tion conform  to  the  law.  Her  status  as 
donee  and  legatee  were  not  merged  together 
imder  and  through  the  Judgment  The  effect 
of  this  misapprehension  has  been,  we  think, 
to  cause  the  opponent  to  make  no  daim  as 
a  legatee  under  the  will,  either  In  this  court 
OP  the  court  below. 

nie  next  opposition  In  its  order  in  the 
record  Is  that  of  Frank  Reese.  In  reference 
to  this  the  district  Judge  said:  "The  first 
question  to  be  disposed  of  is,  how  should  the 
will  of  Jumonvllie  Morvant  be  construed  and 
interpreted?  In  other  words,  what  did  he 
dispose  of,  to  whom,  and  by  what  kind  of  ti- 
tle? The  executor  contends  that,  by  his  will, 
Morvant  left  only  the  usufruct  to  Frank 
Reese  of  the  real  estate  which  is  described 
In  the  Inventory,  and  the  usufruct  of  the 
homed  cattle,  gun,  and  hunting  bag,  which 
were  also  Inventoried.  He  claims,  on  the  oth- 
er hand,  that  all  of  the  property  described 
In  the  wUI,  and  left  by  the  testator  at  his 
death,  was  given  to  him  In  full  ownership, 
and  not  as  usufructuary.  By  his  will  the 
testator  constituted  ECarriet  Reese  and  Frank 
Reese  his  legatees,  but  as  the  former  was  his 
concubine,  and  could  not  receive  anything 
from  the  estate  beyond  the  tenth  part  pro- 
vided for  by  article  1481,  the  latter  became 
his  sole  legatee,  by  right  of  accretion,  imder 
article  170T,  Rev.  Civ.  Code.  What,  then, 
did  he  leave  to  Frank  Reese?  •  •  •  I 
think  it  plain  that  he  intended  to  give  to  his 
legatees.  In  fnll  ownership,  the  land  which 
he  bought  from  Mrs.  O.  M.  GIllls,— the  same 
which  is  descriljed  under  No.  1  of  the  inven- 
tory,—and  that  he  gave  to  them  In  usufruct 
the  remainder  of  the  property  disposed  of  by 
him.  The  question  now  to  be  determined  is, 
did  he  leave  to  them  the  usufmct  of  only 
such  property  mentioned  in  the  will  as  he 
owned  on  the  14th  September,  1878,  the  day 
the  will  was  made,  or  was  it  bis  Intention 
to  give  the  usufruct  of  such  property  of  the 
same  kind  as  he  might  leave  at  his  death? 
In  my  opinion,  the  objects  described  in  the 
will  are  particular  legades,  and  Frank  Reese 
Is  a  particular  legatee.  He  does  not  consti- 
tute him  either  a  universal  legatee  or  a  lega^ 
tee  under  universal  title,  toe  he  does  not  give 
to  one  or  several  persons  the  whole  of  the 
property  which  he  leaves  at  his  decease,  as 
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provided  by  artlele  1606  of  the  Revised  Civil 
Code,  HOC  a  certain  proportion  of  the  effects, 
of  vhldt  the  law  permits  him  to  dispose,  as 
a  half  or  third  or  all  his  Immovables,  <x  all 
his  movables,  w  a  fixed  proportion  of  all  his 
Immovables  or  of  all  his  movables,  as  pro- 
vided by  article  1612  of  th«  Revised  Civil 
Code.  The  testator  designated  particularly 
the  property  he  desired  to  dispose  of  In  full 
ownership,  as  well  aa  that  which  be  pro- 
posed to  give  the  usufruct  of.  In  my  opin- 
ion, it  cannot  be  successfully  contended  that 
objects  of  the  same  kind  as  those  specially 
disposed  of  on  the  14th  September,  1878, 
were  Intraded  to  be  Included  in  the  legacies; 
and  my  view  of  the  case  and  of  the  law  on 
the  subject  Is  that  only  such  objects  as  were 
in  existence  on  the  day  the  will  was  made 
were  intended  to  be  covered  by  the  daase 
therein  giving  the  right  of  usufruct  to  bis 
legatees.  Marcade  says:  'Ainsi  celul  qui 
Idgue  tous  ses  Immeubles,  mals  comme  biens 
determines,  et  non  en  masse;  celul  qui  ICgue, 
mOme  en  masse  et  dans  leur  ensemble,  toutes 
ses  malsons,  toos  ses  bois,  tous  ses  immeu- 
bles des  colonies  on  de  t^  departement,  et 
qui  exclnt  alnsl  ses  autres  Immeubles,  de  la 
disposition,  ne  font  que  des  legs  partlcullers. 
*  *  *  II  en  sera  ainsi  encore  de  toutes  dis- 
positions d'usufTult,  si  etendu  que  cet  usufrult 
puisse  etr&'  Volume  4,  p.  101  (art  1010,  Code 
Nap.);  Id.  p.  117  (Code  Nap.  art  1018);  Suc- 
cession of  Dougart,  30  La.  Ann.  272.  It  if 
clear  to  my  mind  that  the  testator  Intended 
to  lea.-e  the  usufruct  of  the  buggy  which 
he  then  hiid,  and  which  the  evidence  shows 
was  not  on  hand  at  the  time  he  died.  It  was 
not  necessary  to  discuss  what  cows  he  In- 
tended to  dispose  of  in  usufruct  since  the 
executor  has  proposed  to  turn  over  the  hom- 
ed cattle  left  at  the  death  of  the  testator. 
The  evidence  shows  that  at  that  time  there 
were  no  longer  any  oxen;  also,  that  the  mare 
Dollar  had  died,  and  that  the  cart  spoken  of 
consisted  of  only  an  axle,  a  hub,  and  some 
ties,  of  lilue  or  no  value  as  a  cart  I  am  of 
the  opinion  that  the  language  of  the  testator 
in  leaving  the  usufruct  to  his  legatee  of  'all 
what  I  got  in  the  house'  cannot  be  inter- 
preted to  mean  a  disposal  In  usufruct  (tf  all 
that  he  might  have  In  his  house  at  his  death, 
but  only  of  such  as  he  had  at  the  date  of  his 
wiU.  His  will  designated,  and  meant  to  des- 
ignate, such  objects,  legally  included  wltliin 
the  meaning  of  his  language,  as  he  owned 
at  the  time,  for  he  speaks  of  the  present 
and  not  of  what  he  might  have  at  his  death. 
I  am  borne  out  in  my  interpretatimi  by  the 
rule  laid  down  in  articles  1720  and  1722  of 
the  Revised  Civil  Code,  and  by  the  decisions 
of  the  supreme  court  in  Succession  of  Valen- 
tine, 12  La.  Ann.  286,  and  Lawson  v.  Lawson, 
Id.  603.  CoHusel  contends  that  all  the  prc^pw- 
ly  owned  by  the  deceased  at  the  date  of  his 
death  was  transferred  to  him,  and  not  such, 
only,  as  he  had  on  the  14th  September,  1878, 
the  day  the  will  was  made,  and  relies  uptm 
Succession  of  Bumside,  35  La.  Ann.  718,  and 


Succession  of  Marks,  Id.  1055.  It  will  be  no- 
ticed that  in  both  of  those  cases  the  legatee 
was  a  universal  legatee,  and  not  a  particular 
legatee,  of  certain  designated  property,  as  in 
the  Instant  case.  *  *  *  So  far  as  Frank 
Reese  is  concerned,  I  have  reached  the  con- 
duston  that  he  is  entitled  In  full  ownership 
to  the  land  described  under  No.  1  of  the  in- 
ventory, and  that  he  is  entitled  to  the  nsa- 
fruct  of  the  cows  and  of  the  horned  cattle, 
as  well  as  the  gun  and  hunting  bag,  and  the 
axle,  ties,  and  hub  of  an  old  ox  cart  all  of 
which  are  described  under  No.  5  to  No,  10^ 
Inclusive^  and  No.  12,  of  the  inventoiy,  on 
his  giving  security  as  usuf^ctuary." 

The  Judgm«it  of  the  court  as  to  Frank 
Reese  conformed  to  the  views  expressed  by 
the  judge  in  his  opinion.  The  conclusions 
reached  by  the  district  court  were  correct 
except  that  relative  to  the  disposition  made 
by  the  testator  of  the  land  mentioned  in  the 
will,  and  described  under  Mo.  1  of  the  in- 
ventory. We  are  of  the  opinion  that  the  tes- 
tamentary dlsposttltn  made  of  that  land  in 
the  will  was  of  the  usufruct  thereof  during 
lifetime,  and  not  of  the  full  ownership  of  the 
property.  Counsel  of  the  executor,  in  their 
brief,  say:  "The  articles  intended  to  be  be- 
queathed are  enumerated  by  this  Dliterate 
man  in  his  own  inartistic  and  clumsy  man- 
ner, but  in  such  a  way  that  his  meaning  ts 
obvious.  No  period  cnn  be  supplied,  without 
doing  violence  to  the  sense,  after  the  words 
the  boy  what  1  rase;'  and  yet  without  putting 
a  full  stop  at  this  part  of  the  sentence,  it  can- 
not be  said  that  the  will  gives  the  land  in 
fuU  ownership,  to  Frank  Reese.  The  sen- 
tence, in  Its  natural  order,  comes  to  a  stop 
after  the  words  'Longs  they  live.'  A  new 
sentence  begins  with  the  words  'Brother  and 
sister,'  which  follow.  Full  and  comidete 
sense  is  made  by  adopting  this  interpretation 
of  the  words  of  the  will.  If  a  period  is 
placed  after  the  words  'the  boy  what  i  rase,' 
we  will  have  to  make  the  following  sentence 
begin  with  the  words  'and  also  my  buggay,' 
etc.,  which  is  not  permissible,  according  to 
plain  rules  ct  punctuation.  We  contend  that 
the  only  natural  construction  to  give  to  the 
words  of  the  will  In  which  they  refer  to  lega- 
cies is  to  treat  the  land,  the  buggy,  the  cows, 
the  oxen,  the  cart  and  the  mare  Dollar  as 
forming  but  one  continuous  enumeration,  all 
qualified  by  the  expression  'Longs  they  live;' 
and  by  adopting  this  Interpretation  we  come 
irresistibly  to  the  conclusion  that  the  land, 
as  well  as  the  movables,  was  intended  to  be 
given  in  usufruct  We  are  strengthened  in 
the  contratlon  that  we  make  by  the  very 
next  s«itence  of  the  will,  which,  by  the 
terms  used,  emphasises  the  intention  of  giv- 
ing the  land  in  usufruct  It  says,  1  give  that 
to  Harriet  Reese  and  Frank  for  they  Life 
times  So  no  Law  got  anythlngs  to  do  With 
What  i  give  her  and  Frank.'  Tb»  word 
'that'  used  in  this  seond  dansa  refers  evi- 
dently to,  and  cannot  refer  to  anything  else 
than,  the  whole  enumeration  ot  objects  oon- 
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talned  In  the  first  lentence.  Including,  of 
conne,  the  land.  If  It  had  been  the  desire 
of  the  testator  to  exdnde  the  land  from  the 
usufrucrt  that  he  was  constitntlng.  It  Is  cer- 
tain that  he  would  have  used  words  to  Indi- 
cate his  meaning.  It  would  have  been  easy 
f6r  him  to  say,  for  Instance:  'I  glre  the  piece 
of  land  that  I  bought  from  Miss  61111s  to 
Frank  and  Harriet'  Had  he  stopped  there, 
his  meaning  would  have  been  that  be  gave 
the  land  In  ownership  to  these  benefidarlea 
of  his  bounty.  But  the  fact  that  he  goes  on 
and  says  that  he  gives  also  the  buggy,  etc., 
to  these  persons  for  as  long  as  they  live, 
and  that  he  further  Indicates  his  Intention  of 
establishing  a  usiifmct  In  their  favor  by  say- 
ing that  be  gave  them  that'  for  their  life- 
time, points  to  the  conclnslon  that  he  meant 
to  give  everything  mentioned  specifically  In 
the  will  in  usufruct,  and  not  otherwise." 
Counsel  refer  us  to  the  frequent  use  of  the 
words  "brother  and  sister"  In  the  will  as  ^- 
nlficant  They  say  that,  by  adopting  the  In- 
terpretation that  the  land  and  movables  were 
to  be  given  In  usufruct  only,  "there  was  a 
reason  why  the  testator  desired  to  address 
his  collateral  kindred.  He  recognized  that, 
under  the  law,  all  his  property  would  belong 
to  his  blood  relations,  and  he  did  not  wish  to 
deprive  them  of  their  Inheritance.  At  the  same 
time  be  wished  to  Impress  upon  bis  hdra  that 
while  he  gave  them  everything  else  that  was 
not  enumerated  In  the  will,— that  even  those 
designated  objects  would  be  theirs  ultimate- 
ly,—still  he  wished  that  Frank  and  Harriet 
Keese  should  not  be  disturbed  in  the  use  of 
the  land  and  movables,  as  long  as  they  lived." 
We  think  counsel  have  token  a  correct  view 
of  the  Intention  of  the  testator,  as  expressed 
In  his  will.  Holding,  as  we  do,  that  Frank 
Reese  was  a  special  legatee  of  particular  ob- 
jects, the  exposition  filed  by  him,  wherein  he 
seeks  to  chargre  the  executor  with  an  In- 
crease on  the  credit  Items  of  the  account, 
requires  no  attention  at  our  hands;  and  this 
is  conceded  by  his  counsel 

In  deciding  that  only  the  usufruct  of  the 
land  mentioned  In  the  will  was  conveyed  by 


the  will,  we  throw  the  constructive  posses- 
sion at  least,  and  the  responsibility  for  that 
property,  for  the  time  being,  upon  the  execu- 
tor, whose  duty  It  will  be  to  see  that  propex 
security  be  given  by  the  usTifructuary  In  the 
premises.  Being  thus  responsible  for  It,  he 
is  entitled  to  have  the  same  Included  In  the 
property  upon  which  his  commiBsi(»is  are 
based.  With  the  exception  mentioned,  we 
think  the  Judgment  appealed  from  Is  correct 
For  the  reasons  assigned.  It  la  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap- 
pealed trom  Is  amended  In  so  far  as  it 
adjudged  and  decreed  and  recognized  Frank 
Reese  to  be  the  owner  in  fall  ownership  of 
the  real  estate  bequeathed  to  him  by  Jumon- 
vllle  Morvant  and  described  under  No.  1  of 
the  Inventory  In  his  successlcm,  and  that  he 
be  ordered  to  be  placed  In  possession  thereof 
by  the  executor,  Sylvere  Morvant;  and  It  la 
now  ordered,  adjudged,  and  decreed  that 
Frank  Reese  be,  and  he  Is  hereby,  recog- 
nized as  usufructuary  during  his  life,  under 
the  will  of  Jumonville  Morvant  of  the  real 
estate  mentioned  In  said  will,  and  described 
under  No.  1  of  the  Inventory  of  his  succea- 
sion,  and  that  he  be  placed  in  possession 
thereof  by  the  executor  on  bis  giving  se- 
curity according  to  law;  and  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  amended  In  so  far 
as  it  rejects  the  claim  of  the  executor  to  be 
paid  a  commission  of  2^  per  cent,  oa  $700, 
the  mentioned  and  appraised  value  of  the 
real  estate  recognized  in  the  Judgment  to  be 
the  property  of  Frank  Reese;  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the 
claim  of  the  executor  to  be  paid  a  commis- 
sion of  2^  per  cent  on  the  appraised  value 
of  the  property  mentioned  in  the  will,  and 
described  under  the  No.  1  of  the  Inventory, 
be  recognized  as  Just  and  the  same  is  main- 
tained. As  so  amended,  the  Judgment  ap- 
pealed from  is  affirmed,  and  the  case  is  re- 
manded for  further  proceedings  according 
to  law;  costs  of  appeal  to  be  paid  by  Messrs. 
Beattle  &  Beattle,  Harriet  Reese,  Frank 
Reese,  and  Mrs.  Pauline  Hebert,  tutrix. 
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